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(SVOND) GGWD Exhi bits 43, 44, 45, 46 narked.)
THE HEARI NG OFFI CER Ckay. Are we ready?
PATRI CK LEONARD PURDY,

first duly sworn to tell the truth relating to said
cause, testified as foll ows:

THE HEARI NG OFFI CER  Thank you. Pl ease be
seat ed.

MR. BARKER  Good norning, M. Purdy.

THE HEARI NG OFFICER.  And we're on the record
by the way. Thank you, Coll een.

THE W TNESS: Good nor ni ng.

DI RECT EXAM NATI ON

QUESTI ONS BY MR BARKER

Q &ood norning, M. Purdy. State your nane and
address for the record, please.

A. Patrick Leonard Purdy, ny full-tine residence
is actually here, in Boise, at 1800 North Montclair
Drive. | also have a residence in Picabo, 213 Ranch
Road, Pi cabo, | daho.

Q And what do you do for a living, M. Purdy?

A Well, | work for Picabo Livestock as a ranch
manager. W al so own a business here, in Boise, called
Purdy Enterprises, that | spend part-tine here as well.

Q And what does Picabo Livestock do?

A. W have a farm and ranch operation |ocated in
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Pi cabo. W farm approxinmately 5,000 acres of nalt

barl ey, alfalfa hay. W run a cow calf operation. And
so we have a couple other ancillary businesses in Picabo
as wel |.

Q So you spend a fair anount of tine in Picabo?

A. This tinme of year, alnost full-tinme, yeah,
from--

Q Are you famliar wth the irrigation
oper ations of your farnf

A. Yes, intimately. Yes.

Q Do you have both surface water and ground
wat er rights?

A. W do. W do have, yeah, a nunber of surface
water rights and three, | believe, it is ground water
rights.

Q Do you rent ground to Mark Johnson for his
pot at o operations?

A. W do.

Q And do you have surface and ground water
rights available for M. Johnson?

A.  He has sone ground that we | ease from Heart
Rock Ranch that we were subleasing to himthat only has
surface water rights off of the Big Wwod River or WI I ow
Creek, a tributary to Big Whod. W're also renting sone

of the ground on our own property to himdirectly that
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Is served by surface water and ground water, both.

Q And that WI Il ow Creek property do you know
what kind of water rights are on that?

A. The best right on that ground is an 1881
right.

Q That's a pretty good water right for --

A. Yeah, it's one of the best on Big Wod.

Q And then the water rights on the property in
Pi cabo?

A. Qur rights -- our rights extend all the way
from Sept enber of '83 all the way up through the 1890s.

Q Do you have sone water rights that are senior
even to the 1883s?

A. W do have five cfs of perpetual right, yes,
as wel |.

Q And that right would be avail able for,
potentially available for M. Johnson's potat oes?

A Yes, if it conmes to that, that's what we woul d
all ocate that water to himand dry up sone of our other
gr ound.

Q So are you famliar with the conditions in
Silver Creek?

A Yes, | am

Q So what can you tell us about just in genera

about Silver Creek in the area of your properties?
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A. So Silver Creek forms just above our property,
and then from The Nature Conservancy then flows into the
Kil patrick Pond which is on our property. And through
the Kil patrick Pond down through our ground quite a ways
towards Pi cabo, and the river is free flow ng and no
obstructions all the way down through, it crosses
H ghway 20, and then back around through our property
again, and out into sone Fish and Gane property, and
sone other private ground. And then down it crosses
H ghway 20 again to the southeast, and then flows
t hrough sone property owned by Harry R nker, which we
farmas wel | .

And then it hits an area that we call the
H ghway 93 intersection, where H ghway 93 and where the
ri ver crosses under Highway 93, there is sone
significant issues at that |ocation with -- we observed
just on Wednesday of this week a | arge beaver dam
conpl etely bl ocking the stream channel with a
significant anount of water pouring out both to the
north end of the south into the desert ground owned by
Si nmpl ot and Rob Hennefer. | would guess just as a
| ayman's estimate, naybe ten cfs of water flow ng out
into the desert there.

Q So there is sone photographs in front of you

Do you see those?
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A, Yes.
Q So Exhibit 43 is that a photograph that you
t ook?
A It is. | took this picture on Wdnesday of
this week.
Q VWhere is this photograph taken?
A, It's about 100 yards up from H ghway 93 and
Silver Creek intersect.
Q Wiat does this picture depict?
A. A large beaver damcl ear across the stream
channel backs the water up, | would say, between 18
i nches and 24 inches total height.
Q Andthisis in Silver Creek, itself?
A. This is directly in the stream channel, yes.
MR. BARKER | would offer Exhibit 43, South
Val | ey/ Gal ena Exhi bit 43.
THE HEARI NG OFFI CER°  Any objection to this
exhi bit?
MR RI@GY: The only question is, | don't know
how t hey are nunbered.
MR. FLETCHER W don't know which is which
MR RIGBY: W don't know which is which
MR BARKER | left themon the table. It
| ooks |i ke they got shuffl ed.
MR Rl GBY: ' m sorry.
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MR. BARKER: This is 43. No, that's not 43.
Thi s one (indicating).
MR RIGBY: This one is 43 (indicating)?
MR. BARKER  Yes.
MR. FLETCHER  May | ask one question in aid.
THE HEARI NG OFFI CER  Yes.
MR. FLETCHER: You took this picture on
Wednesday of this week?
THE W TNESS: | did, yes.
MR. FLETCHER  Thank you. | have no
obj ecti on.
MR. RI GBY: No objection.
THE HEARI NG OFFI CER  Ckay. The docunent
mar ked South Valley and Galena No. 43 is received into
evi dence.
(SVOND GGAD Exhi bit 43 received.)
Q (BY MR BARKER) Exhibit 44, do you have that
in front of you?
A. | do.
Q Wwll, first of all, did you take this
phot ogr aph?
A 1 did. | took this at the same tine.
Q So Wednesday of this week?
A. Yeah. So this is a large hole in the stream

channel to the north fl ow ng out onto sone property
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owned by Sinplot. That's one our enpl oyees --
THE REPORTER. |I'msorry. | didn't hear you.
THE W TNESS: l'"msorry. That's one of our
enpl oyees standing there | ooking at the hole. A
significant streamof water flowi ng out into the
property to the north of the stream channel here.
Q (BY MR BARKER) Is this part of the 10 cfs --
A.  Yeah.
Q ~-- you estinate was | eavi ng?
A Yes, it is.
MR. BARKER O fer Exhibit 44, South
Val | ey/ Gal ena 44.
THE HEARI NG OFFI CER  Any objection to the
adm ssion of this docunent?
MR. FLETCHER  Again, did you state the date
this picture was taken?
THE WTNESS: It was taken on Wdnesday by ne.
MR. FLETCHER: Thank you. | have no
obj ecti on.
MR. RI GBY: No objection.
THE HEARI NG OFFI CER  So t he docunent narked
as South Valley and Galena No. 44 is received into
evi dence.
(SVGND) GGWD Exhi bit 44 received.)
Q (BY MR BARKER) And then Exhibit 45, do you
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have that in front of you, M. Purdy?

A. | do. And again this photo was taken by ne on
Wednesday.

Q \Were was this photograph taken?

A.  About 50 yards upstream of the beaver dam on
Exhi bit 43.

Q And what does this photograph depict?

A. It's one of several holes in the stream bank
to the south side of Silver Creek flowi ng out into again
Sinpl ot's property.

Q And is this part of what you estimate the 10
cfs | oss was?

A. Yes. So | sent a team down there the next day
to do their best job to breach that beaver dam which
they were able to take out about a third of it. And a
significant stream of water flowed backwards in from
this -- in fromthis hole. So the elevation |owered the
wat er canme back into the stream channel.

Q Do you have any idea how |l ong this beaver dam
t hat you phot ographed in Exhibit 43 has been there?

A. | would guesstimte you can go see the growth
if we go back to that picture, you can see the growth on
the one side of it. There is actually weeds and grass
gromng on it. Just based on that, | would assune that

it's been there at least this full season, and probably
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into | ast season. W did take a damout of this area
two years ago. W got perm ssion to bring a big track
hoe in and tear a |large damout. There is a huge pile
of debris that you can't see that is off to the side
fromthe prior beaver damthat was renoved. So |
believe ny best estimate is this one has been in there
all season and probably in the fall of |ast year.

Q So in your estimate, in your experience
rather, would this dam constitute an obstruction of
flows to the --

A. Definitely, yes.

Q -- downstreamlLittle Wod water --

A. Yeah, definitely given the | arge el evation
change that it was inducing in the stream and the
amount of water pouring out into each side of the stream
bank.

Q Ckay. And since you' ve been on the property,
has the water district taken any efforts to do this kind
of beaver dam renoval that you' ve spoke of?

A. Not to ny know edge. We have spent sone tine
here oursel ves, the Picabo Livestock enpl oyees have been
trying to do work here. So at the sanme tine we renoved
this beaver damthis week whi ch woul d have been on
Thur sday, we al so plugged -- we al so plugged sone of

these hol es as best we could by hand with sone straw
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bal es and just sone native soil.
Q Wuld you turn now to Exhibit 467
A,  Ckay.
MR BARKER |I'msorry. Did | nove the
adm ssion of Exhibit 45?7 W offer Exhibit 45 at this
time, South Valley/ Gal ena Exhi bit 45.
THE HEARI NG OFFI CER  Any objection to the
adm ssion of this docunent?
MR, FLETCHER: No obj ecti on.
MR RIGBY: No objection.
THE HEARI NG OFFI CER:  The docunent mar ked as
South Valley and Galena No. 45 is received into
evi dence.
(SVGND) GGWD Exhi bit 45 received.)
Q (BY VR BARKER) M. Purdy, have you got
Exhi bit 46 in front of you?
A. | do.
Q D d you take this photograph?
A.  Yes, | took this photograph about 1:30 p.m
yest er day.
Q And what's the location of this photograph?
A. So this is another beaver damin the stream
channel of Silver Creek in a location called Bear Track
Wllians. |It's as near as | can tell, |like a nature

preserve or a small park run by the Fish and Gane. The
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ditch rider who services our area nentioned to ne in
passi ng on that yesterday norning that he saw anot her
beaver damin the stream al ong the hi ghway. And so we
drove down and took this photo.

Q So this is belowthe H ghway 93 crossing?

A It is. It is highway mles naybe five mles
hi ghway mles, but significantly nore than that in
streammles. The streamflows out and then back in
t owards the hi ghway, so, yeah, it is belowit.

Q Is this above the confluence of the Little
Wod?

A. Bel ow, yeah, no, this would be bel ow t he
confl uence of the Little Wod.

Q Sothisis actually in the Little Wod and not
in Silver Creek?

A Sorry. It isin the Little Wod, yes.

Q Oay. Did you have an estimate of how | arge
this damis?

A. Again, it spans the entire stream channel.
Thi s was backing the water up at | east three feet when

we arrived. Again, it |looks |like this beaver dam has

been there for quite a while. It is pretty well
established. It was difficult to -- the banks in this
area are very heavily, | guess just very heavy with

brush and willow, so it's difficult to see water fl ow ng
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out, but it was backing the water up you could tell a
significant distance upstream So again, about a three
f oot el evati on change here, so..

MR. BARKER | woul d nove the adm ssion of
Exhi bit South Valley G ound Water/ Gal ena G ound Wt er
Exhi bit 467

THE HEARI NG OFFI CER  Any objection to the
adm ssion of this docunent?

MR, FLETCHER: No obj ecti on.

MR RIGBY: No objection.

THE HEARI NG OFFI CER:  The docunent mar ked as
South Valley and Galena No. 46 is received into
evi dence.

(SVGND) GGWD Exhi bit 46 received.)

Q (BY MR BARKER) So did you nake any effort to
try and do sonet hi ng about this beaver danf
A W did. W did. Norberto Farfan was with ne.

So we put on our boots and spent about an hour trying to
tear out the center section of this dam W had
reasonabl e success. W were able to just in the tine we
were there, the water |evel dropped at |east a foot from
its previous level. And we saw water starting to fl ow
back into the stream channel fromthe surroundi ng area.
It's going to take us a | arge piece of equi pnent to get

this one out, because the streamis fairly wde here and
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it's a |l arge dam

Q So when you spoke to the ditch rider, did he
gi ve you any information about whether or not the water
district had any plans to deal with these beaver dans?

A No, | didn't ask.

Q Is it your understanding or is it your belief
based upon your observations of the stream that this
beaver dam al so i npedes the flowto the Little Wod?

A. Yes, | would say pretty significantly. That
what ever additional water flows in fromupstreamis
going to first spread out into a very large area. |It's
hard for ne to say how |l arge of an area, but it's going
to spread out into a very large area before it actually
flows downstream fromthis beaver dam

Q So do you know whether or not there are beaver
dans on the Little Wod that have not been taken care
of ?

A. No, | don't. After observing this second dam
we made the decision that early next week we're going to
put sone people in a canoe and we're going to float the
stream because it runs pretty wild out through the
desert. And to ny know edge, nobody | ooks at it. |
don't know t hat anybody has | ooked at inspecting or
doi ng any kind of mai ntenance on the stream channel. So

we're going to take it on ourselves to go just take a
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| ook and see what we can find fromthe boat.

Q Are you famliar wth the readings that the
Water District maintains for Station 107

A I am

Q Have you observed those readi ngs over the
course of the | ast week?

A.  Yeah, |1've been watching them pretty carefully
for the |ast three or four days.

Q And what have you observed about the readings
wth respect to the work you' ve done on these beaver
dans?

A. A pretty significant spike in the flowin
Silver Creek that's -- | apologize. | don't have the
nunbers in front of ne. But ny recollection is they
were runni ng around 10 cfs around the first and second
of June, and it is up consistently around 30 to 35 cfs
in the last five or six days -- four or five days, |
shoul d say.

MR. BARKER: Thank you, M. Purdy. | don't
have any further questions. Thank you for com ng down
for today.

THE HEARI NG OFFI CER: Ms. O Leary, questions?

M5. O LEARY: No, Director.

THE HEARI NG OFFI CER G oup 3 questions for
M. Purdy?
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MR. BROMLEY: No.
THE HEARI NG OFFICER M. O Bannon?
Cr oss-exam nati on, M. Fletcher.
MR. FLETCHER  Thank you.
CROSS- EXAM NATI ON
QUESTI ONS BY MR FLETCHER:

Q M. Purdy, I'mKent Fletcher. | represent Big
Wbod Canal Conpany.

A. N ce to neet you

Q Ni ce to neet you. Il n your testinony you
tal ked about the property that you |l eased to
M. Johnson?

A, Yes.

Q And M. Johnson is the sane M. Johnson t hat
testified in this proceeding; is that correct?

A. That's correct, Mark Johnson, Silver Creek
Seed.

Q Wiich of your properties did you say you
| eased to him or how do you identify that property?

A. W have a piece of property that we farm under
contract with Heart Rock Ranch, we call Spring Creek.
That's over near Timerman Hill. That ground is fed by
the water fromWIlow Creek. W also | ease two pieces
of ground to himon our main ranch property just a mle

roughly west of the town Pi cabo.
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Q How nany acres are involved in the
Spring -- did you say, Spring Creek?

A. Spring Creek has, | think, it's 120 acres that
he's got over there.

Q And on the other parcel?

A. It's going to be about 200, | believe, about
230 acres.

Q So a total of about 350 acres?

A. | believe that's correct.

Q That's how nuch you are leasing to himthis

A.  Yes.

Q And | could have m sunderstood your testinony.
But did you state that what is the source of water to
Spring Creek? What is the source of water to Spring
Cr eek?

A It's WIlow Creek, which feeds into the Big
Wood.

Q GCkay. So that's surface water?

A. Surface water, yes, there is no ground water
right on that property.

Q So if curtailnent takes place, there wll
still be a water supply to Spring Creek?

A. A ground water curtail nent would not affect

Spring Creek, no.
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Q And on the other parcel you are tal king about,
the 230 acre parcel, what is the water source for that?

A. The primary water source is Silver Creek, and
then the secondary woul d be ground water.

Q So do you know the water rights priority date?

A. W have five feet of perpetual on Silver
Creek, and we have 20 feet of Septenber of 1883, and
then we have a variety of other rights that are junior
to that 1883 right. W have a total of about 60 cfs of
right on Silver Creek.

Q That are appurtenant to that property?

A. That's correct.

Q Have the 1983 rights been curtail ed?

A. The 1883, this year, no.

Q Excuse ne. 1883 rights?

A.  No, they have not, although we've been told
that they are expecting curtail ment on those potentially
this next week.

Q And if those are curtailed, if there is no
curtailnment, you would then turn on this suppl enent al
punp?

A. |If those 1883 rights were curtail ed, we would
have our five cfs of perpetual. And then we would
typically in a normal year, we would turn on our ground

wat er punpi ng, yes.
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Q And if the supplenental right is curtailed,
t he ground water punp, you nentioned you were going to
get water froma different source?

A. It would be the five cfs of perpetual off of
Silver Creek that we had would be the only source of
wat er we woul d have as long as the Septenber '83 rights
are curtail ed.

Q And how many of the 230 acres can you irrigate
with that?

A. He would have a difficult time finishing all

of that. Yeah, five -- can | do sone math; is that al
right?

Q Sure.

A If we were able to deliver 100 percent of that

five cfs to himhe could in theory finish that crop.
There woul d be enough water there if we were able to get
the full five cfs to him
Q D d you hear M. Johnson's testinony?
A | did.
Q Do you know if he took into account these
wat er sour ces when he was giving his danage testinony?
A. He wouldn't necessarily be aware of this
i nf ormati on, no.
Q In fact, it was pretty clear he didn't really

understand the water right situation at all; is that
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correct?

A. | would agree, yeah. He's never had to. It's
not been sonething that he's had to worry about.

Q As | understand it, you observed this beaver
damin Exhibit 43, Wdnesday. And you tore it out
Wednesday; is that correct?

A. W did actually, yeah. I'msorry. | said
Thur sday, but we did actually send a crew down there on
Wednesday, that sane day, that afternoon, yes.

Q No, | think you said Wdnesday.

A. Ckay. Yes. So we did tear it out. Yeah, we
did tear out a portion of it on Wadnesday.

Q And after you tore out that portion, water
started flow ng freely through that section you tore
out ?

A.  Yes. And we observed water flow ng back into
t he stream channel fromthe surroundi ng area.

Q Have you gone back to that area to see if the
dam was reest abl i shed?

A. W were just there yesterday, and we actually

saw the beaver. It hasn't started rebuilding it yet,

but it certainly will. It was right there next to it.
Q |Is the beaver alive to tal k about this

i nci dent ?

A. Unfortunately, it is, yeah. | didn't have ny
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weapon or perm ssion to shoot it.

Q Are you famliar wth beavers and how t hey
respond to runni ng water?

A I woul dn't say so, no. They don't like it, |
don't think.

Q Have you had experience about when you tear
out a dam and how a beaver responds to that?

A. They rebuild it.

Q Yeah.

A Yeah, they rebuild it.

Q Soit's a constant problem correct?

A. Yes. Yes, the beaver is going to have to be
trapped out, and we're | ooking for perm ssion to get
t hat done as well.

Q And then on the damreferred to in your
Exhi bit 46, you observed that also, | think you said
Wednesday; is that correct?

A.  That was yesterday.

Q VYesterday. And you tore out a section of that
dam as wel | ?

A W did. W took out as nmuch as we coul d
physically. |It's a |arger nore well-established dam so
it's difficult to do by hand.

Q Have you had a chance to go back and observe

whet her that damis back in place?
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A.  No, | have not.
MR. FLETCHER: | don't have any ot her
questions. Thank you.
THE W TNESS: You' re wel cone.
THE HEARI NG OFFI CER: M. Ri gby?
MR. RI GBY: Thank you.
CROSS- EXAM NATI ON
QUESTI ONS BY MR RI GBY:

Q M. Purdy, Jerry R gby representing the senior
surface water users.

A. N ce to neet you

Q Good norni ng.

A. Good norni ng.

Q You've discussed you had three ground water
rights; is that correct?

A.  Yes, we have three irrigation ground water
rights. W have sone snmall stock water and nuni ci pal
water rights as well, but they are m nor.

Q Do any of those ground water rights punp
directly into Silver Creek?

A. Two of the three of them can punp directly
into Silver Creek, yes.

Q And what's the use or purpose of doing that?

A. To be able to pull themout then at the

di versi ons downstream Typically we would punp into the
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river, if necessary, and then pull them out at
downst ream di ver si ons, or the punps can be diverted and
punped directly into our canals. So they have

two -- they have a valve on themthat allows themto
either go into the river or into a canal dependi ng on
where we need to use the water.

Q And is there any tine when you are punping
those that you are not also diverting those? |In other
words, you are punping in the river and then you are
di verting back out?

A. That certainly happens, yeah, sonetines.

Q Is that the intent generally?

A.  Not necessarily. That's paying a power bill
for no reason, but...

Q Yeah, it doesn't nake sense to ne. That's why
" m aski ng.

A. R ght. R ght.

Q As far as the beaver dans, thenselves, you
said you noticed this Wdnesday. Have you contacted the
wat er rast er and notified thenf

A. | did let Kevin know on Wednesday that there
is a beaver damthat we tore out. And | was curious
what the station ten flows were. And so he just shared
that wth me. And so | just got on nyself and started

wat ching the fl ows, so..
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Q Because of your location, especially close to
the Sinplot |lands, in the past have you notified the
wat er mrast er when you' ve seen beaver dans?

A. W've tal ked about this a lot in Dstrict 37
nmeetings, and in our water advisory board neeting, which
| was a nenber of. The district did try to participate
in sone stream channel repair there back in the early
2000s, and | think got into a real jamwth either DEQ
or Corps of Engineers. And so they've taken a definite
hands- of f appr oach.

Q Yeah, those nasty federal regulations; right?

A.  Yeah. Yeah.

Q You said that there was a spike in the fl ow
after you opened up the | ower danf

A. Yes. |If you |looked at the history on
Thur sday, there was a spi ke, and then it kind of
settled, which would be the initial rush of water and
then kind of settled back down. And it's been running
about 30 plus cfs since that tine.

Q But you don't know what other conditions may
or may not have caused that spike?

Yeah.
Cl early one was openi ng up a danf

Yeah, right. Yeah.

o > O >

But you don't know that the full 35 cfs was
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caused by this?

A. | don't know. There is no way for ne to know.
MR RI@GY: | have no further questions.
THE WTNESS: | would like to back up and
clarify if I could an answer that | gave earlier.

THE HEARI NG OFFI CER  Let's have you do that
t hrough redirect.
THE W TNESS: Ckay.
THE HEARI NG OFFI CER: I f you have sone.
MR. BARKER | have one question on redirect.
REDI RECT EXAM NATI ON
QUESTI ONS BY MR BARKER
Q M. Purdy, would you like to clarify an answer
that you gave to M. R gby?
A.  Yeah. Well, he asked whether or not we run
t hose punps for no reason for diversion. And we do
occasionally punp water into the stream when the stream
is suffering, frankly, to try and increase the flows to
mai ntain the fishery, the quality of the fishery. So
Silver Creek water tenperatures the fish are very
sensitive to that water tenperature. And so ny dad wll
occasionally turn a punp on when he's concerned about
t he streanflows being too | ow and the stream
tenperatures being too high. So we will just pay that

power bill, so...
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THE HEARI NG OFFI CER:  More redirect?

MR. BARKER: No, M. D rector.

THE HEARI NG OFFI CER:  Ckay. Any ot her
questions? GCkay. Back to the cross-exam nati on.
Recross, M. Fletcher?

MR, FLETCHER: No.

THE HEARI NG OFFI CER M. Rigby?

MR RIGBY: Just one.

RECROSS- EXAM NATI ON
QUESTI ONS BY MR Rl GBY:
Q Have you done that this year for that purpose?
A, Yes.
Q Wen?
A. W turned on a couple wells this past week.

Sorry. W turned on one well this past week.

Q Until then have you turned it on?
AL I'"'msorry?
Q For that purpose?
A, Yes. It's com -- you know, we're
trying -- frankly, we're trying to avoid getting our

1883 Septenber cut. Right. W!'re trying to avoid
getting our Septenber '83s cut. So the nore water we
can put in the stream channel, the less likely those
senior surface water rights wll get cut.

Q That inplies, though, that then you're
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re-diverting it because you are needing the 1883 right?
A, Yes. Yes.

MR RIGBY: No further questions.

THE HEARI NG OFFI CER:  Ckay. Thank you,
M. Purdy.

(Wtness excused.)

THE HEARI NG OFFI CER O her w tnesses,
M. Barker?

MR, BARKER: The South Valley G ound Water
District rests.

THE HEARI NG OFFI CER:  Ckay. Ms. O Leary?

M5. O LEARY: The Gal ena G ound Water District
al so rests, Director.

THE HEARI NG OFFI CER  Thank you. G oup 3
W t nesses?

MR. BROWLEY: Yes. W would call Geg
Sullivan as we've discussed before. And maybe if we
could go off the record, we could deal with sonme of the
exhi bits.

THE HEARI NG OFFI CER:  That woul d be fi ne.
Let's go off the record for a nonent.

(Of the record.)

THE HEARI NG OFFI CER: M. Sullivan, if you'l
rai se your right hand.

111




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - Vol. VI - June 12, 2021 1415

GREGORY K. SULLI VAN,

first duly sworn to tell the truth relating to said
cause, testified as foll ows:

THE HEARI NG OFFI CER: M. Brom ey.

MR. BROMLEY: Thank you, Director. Chris
Broml ey on behalf of Sun Valley Conpany, the Cty of
Bell evue. |'malso for purposes of efficiency going to
ask some questions for the City of Hailey, Cty of

Ketchum just trying to be efficient wwth tinme here,

Director. 1t's conceivable that Counsel nmay al so have
questions if I mss sonmething. And if you would just
i ndulge us wiwth that, | would appreciate it?

THE HEARI NG OFFI CER:  Thank you.
MR, BROMLEY: And | will do ny best to speak
up, and if I amnot, if you would pl ease ren nd ne.
THE HEARI NG OFFI CER:  Ckay.
MR, BROWMLEY: Thank you.
DI RECT EXAM NATI ON
QUESTI ONS BY MR BROWLEY:
Q M. Sullivan, would you pl ease state your nane
for the record.
A. Gegory K Sullivan.
Q And, M. Sullivan, where is your office
| ocat ed?

A. 1000 Logan Street in Denver, Col orado.
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Q And, M. Sullivan, you have in front of you
Cities/SVC Exhibit 1. Wat docunent is that?

A. That's ny resune.

Q And if you could just please describe your
position, your education, and experience?

A Well, I"'mthe president of Spronk Water
Engi neers. |'ma senior water resources engi neer. M
education i ncluded a bachel or of science degree from
Col orado State University that | obtained in 1985. |
got a nmaster of science in civil engineering fromthe
Uni versity of Col orado at Denver in 1990. I|I'ma
regi stered professional engineer in Col orado, |daho,
Nevada, and New Mexi co. And you asked about work
experi ence?

Q Pl ease.

A. Yes. Wll, right out of school in 1985, |
worked for a consulting firmnaned J. W Patterson &
Associ ates, which is a water resources engineering firm
and did a lot of water rights work. And that's when
started ny water rights and that sort of work in 1985.
In 1990, | joined Spronk Water Engineers as a staff
engi neer, ultinmately becane a partner in the firm and
have been with that firmever since. And | amnow the
presi dent of the conpany.

Q GCkay. M. sullivan, have you played a role in
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any prior |daho Departnent of Water Resources
adm ni strative matters?

A. Yes, |'ve been involved in several of the
delivery calls, notably the delivery call on the Surface
Water Coalition on the Snake River; the delivery call by
the A &B lrrigation District, which was a call for
their ground water rights; and then al so the delivery
call by the Rangen Fi sh Hatchery.

Q And have you had any experience, M. Sullivan,
in mtigation plans that have stemmed from t hose
delivery calls?

A. Yes. 1've been involved in review ng nmany of
those plans, and then actually putting -- hel ping to put
together the plan for the ESPA cities that relates to
the Surface Water Coalition delivery call

Q And nore recently | believe were you invol ved
in the Elnore County application for the storage water
out of the Boise?

A. Yes, | was reviewng that for the Cty of
Boi se.

Q M. Sullivan, are you generally know edgeabl e
of the water rights that are owned by the cities and Sun
Val | ey Conpany?

A Yes, | am

Q And about how | ong have you been invol ved
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review ng those rights?

A.  Since 2017.

Q M. Sullivan, have you been qualified as an
expert before?

A.  Yes, nunerous tines.

Q In what categories?

A. Surface water and ground water hydrol ogy,
wat er resource engi neering, surface water and ground
wat er nodel i ng, water rights analysis, conjunctive
adm ni stration of ground water and surface water,
analysis of irrigation systens, water neasurenent, data
analysis. | think that covers nobst of it.

Q Thank you. |If you could pl ease descri be sone
of your nodeling experience?

A.  Yes, |'ve been working on ground water and
surface water nodeling for ny entire career, notably for
up in this area. |1've been a nenber of the Eastern
Snake Hydrol ogic Modeling Commttee, which is sort of
overseei ng and hel p guide the devel opnent of the ESPA
ground water nodel. |'ve been a nmenber of that
commttee since its inception, and even there was sone
prior comrmittees before that tinme that I was on.

Sone ot her nodeling, | was a nodeling expert
in the Kansas v. Colorado litigation before the Suprene

Court, and that was a nodel of surface water and ground
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wat er use on the Arkansas R ver in Colorado. |I'm
currently the | ead nodeling expert for the State of New
Mexico in the ongoing litigation on the R o G ande

i nvol vi ng Texas v. New Mexi co.

Q And, M. Sullivan, aside from establishing the
Cities and Sun Val |l ey Conpany's water rights and
interests in this proceeding, your testinony wll be
limted to i ssues regardi ng ground water punping rel ated
to the Bellevue triangle; is that correct?

A.  Yes.

MR. BROMLEY: Director, | would tender
M. Sullivan as an expert in the fields that he's
identified, ground water and surface water nodeling,
wat er resource engi neering, ground water and surface
hydr ol ogy, water rights analysis and adm ni strati on,
irrigation system anal ysis, and water neasurenent.

THE HEARI NG OFFI CER°  Any obj ection to the
requested qualifications?

MR. BROMLEY: And data analysis as well.
Thank you.

THE HEARI NG OFFI CER° Do you have a question?

MR, FLETCHER: MNo, Director. | just for the
record, we had noved in |limne to exclude these
W tnesses fromthe Cass 3 parties. The Director ruled

on that. | believe we nmay have brought that issue up
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agai n seeking to exclude the wtnesses. | believe the
Director has ruled that they may be allowed to testify.
So in light of the Director's ruling, we would stipulate
to M. Sullivan's expertise for the purpose of this.

THE HEARI NG OFFI CER  Thank you. M. Rigby?

MR. RI GBY: The sane noted original objection.
But with your ruling, we do not object to himbeing
qual i fi ed.

THE HEARI NG OFFI CER°  Any ot her commentary?

Ckay. M. Sullivan is so recognized as an
expert.

M. Broniey.

MR. BROMLEY: Thank you, Director.

Q (BY MR BROWEY) M. Sullivan, if we could
just look briefly at the water rights of the clients
that you are representing. So we have an exhi bit nmarked
as BV 2 or Bellevue 2. Do you see that?

A.  Yes.

Q W also have an exhibit narked Hailey 1. Do
you see that?

A.  Yes.

Q W also have an exhibit nmarked Ketchum 1. Do
you see that?

A.  Yes.

Q And an Exhibit marked SVC 2. Do you see that?
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A, Yes.

Q These are all tables of water rights. Could
you expl ain how you devel oped t hese tabl es?

A. These tables are based on information that |
downl oaded fromthe | DWR website. And then just
reviewed this information with the cities staff and
prepared these tables to summari ze each of the entities
wat er rights.

MR. BROMLEY: Ckay. And, Director, rather
t han go through these one by one as we've done before, |
bel i eve we have an agreenent stipulation that these
tabl es would be admtted into evidence. They say what
t hey say.

MR. FLETCHER Director, with the sane
under st andi ng that we've objected to this evidence as
being irrelevant for the purpose of this proceeding
based upon the order, the Director having ruled on that,
we woul d stipulate to the adm ssion of these exhibits.

THE HEARI NG OFFI CER. The same, M. Rigby?

MR. RIGBY: Yes, the sane, M. D rector.

THE HEARI NG OFFI CER:  And so those that you' ve
referred to M. Bromey, | wote down, and naybe |
m ssed them BV 2.

MR. BROMLEY: That's correct.

THE HEARI NG OFFI CER Hai l ey 1.
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MR, BROMLEY: Yes.

THE W TNESS: And SVC 2.

MR. BROMLEY: That's correct.

THE HEARI NG OFFI CER°  And those are the three.

| al so have a Ketchum summary, but that's not included

in what your --
VMR. BROWLEY: | had referenced Ketchum 1. And
if I didn't, | intended to reference Ketchum 1

THE HEARI NG OFFICER It may have been ny
oversight. | was just trying to wite them so...

MR. BROMLEY: | conpletely understand. | had
four. Hopefully, | went through all of them but that's
the four that I would hope to be introduci ng and have
adm tt ed.

THE HEARI NG OFFI CER  So based on the
stipulation, and | assune there aren't any nore coments
related to the adm ssion of these docunents. The
docunents marked as BV No. 2, Hailey No. 1, SVC No. 2,
and Ketchum No. 1 are received into evidence.

(Exhibits BV 2, Hailey 1, SVC 2, Ketchum 1
received.)

MR. BROWMLEY: And just a housekeeping nmatter,
Director, I'mnot sure that | asked for adm ssion of
Cties/SVC Exhibit 1, which was M. Sullivan's resune.

| would ask for adm ssion of that.
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THE HEARI NG OFFICER: | don't know that this
is one that | already asked for objection to, but |I'm
assum ng that everybody would allow this into the
record. So the docunent nmarked as Cities/SVC No. 1 is
received i nto evidence.

(G ties/SVC Exhibit 1 received.)

MR. BROMLEY: Thank you.

Q (BY MR BROWEY) M. Sullivan, in front of
you have a map that's marked as Cties/SVC 3. Do you
see that?

A.  Yes.

Q Could you tell me about this map?

A. This was a map that was prepared under ny
supervision. |t shows the area of the Wod Ri ver
Valley. At the bottomof the nap across there is the
area of the Bellevue triangle. The orange boundary
represents | think the initial potential curtail nent
area that was in the Director's orders commencing this
proceeding. And then the cross-hatched areas, the area
then that | think has evolved now to the potenti al
curtail nent area that Jennifer tal ked about.

And then upstream fromthat in going up the
vall ey, we can see that dotted line is the outline of
the Wood River Valley ground water nodel that extends up

the valley. And then in that area, | have plotted the
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cities of Bellevue, Hailey, Ketchum and the Sun Vall ey
ski area nountains, as well as the |ocation of those
cities and the Sun Vall ey Conpany's points of ground
wat er diversion. So they are all upstream of the
curtail nent area.

Q Geat. Thank you, M. Sullivan.

MR. BROMLEY: Wbuld nove for adm ssion of
Cities/SVC Exhibit 3.

THE HEARI NG OFFI CER°  Any obj ection to the
adm ssion of this docunent?

MR FLETCHER: No.

MR. RI GBY: No objection.

THE HEARI NG OFFI CER Based on t he responses,
t he docunent marked as Cities/SVC No. 3 is received into
evi dence.

(Cities/SVC Exhibit 3 received.)

Q (BY VR BROWLEY) Al right. M. Sullivan
we're going to nove on to a topic about bringing
curtailed water down to senior water users on Little
Wod. Do you have the Departnent's Exhibit 2? It's
Jenni fer Sukow s neno.

A.  Yes, | do.

Q GCkay. And if you could turn to Table 17
A. Table 1 or 2?
Q

Table 2. Thank you. |I'm naking that sane
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m st ake.

A, Ckay.

Q Oay. Wat's in Table 27

A, Table 2 is titled "Predicted responses to
curtailnent starting July 1 within the area south of
A endale Bridge." This is the results of the nodeling
run by Jennifer Sukow using the Whod Ri ver ground water
nodel with curtailnment starting on July 1. And the
amounts shown in the table include the anmount of
curtail ed consunptive use. That's the junior
consunptive use within the triangle that she curtail ed.
And then she has sunmmari zed predi cted responses from
that curtailnment to various | ocations.

Q GCkay. |If you could also have in front of you
Sout h Val |l ey/ Gal ena Ground Water District Exhibit 27 and
33. They are nmaps. And what |I'm going to ask you,
M. Sullivan, once you get there is if you could help ne
trace that water that's going to be curtailed and
mani fest in Silver Creek in Ms. Sukow s Table 2, and how
that water then would get down to the seniors?

A. Ckay. The maps were 27 and what el se?

Q 33.

A.  Ckay.

Q So South Valley/Gal ena Exhibit 33 shows the

gages within the system And then South Vall ey/ Gal ena
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Exhi bit 27, as | understand it, is showng the | ocations
of the calling seniors; is that what you see?

A.  Yes.

Q So if you could please, M. Sullivan, trace
that water that's going to accrue at Sportsnan Access in
Table 2 of Ms. Sukow s exhi bit, and bring that water
down as you understand it, it would cone through the
system and make it down to the seniors?

A Well, the curtailnent up on the triangle would
result in the accrual of water to Silver Creek and its
tributaries. So that water accrues into those various
tributaries that we've heard testinony on. | think
there is a half dozen or nore major tributaries to
Silver Creek. And so that water woul d accrue at various
poi nts along those tributaries. And then would cone
t oget her at the Sportsman Access gage. Although
understand there are water rights up on Silver Creek
that potentially could be diverting that water. So |
don't know how nuch of that water m ght get diverted up
on Silver Creek.

But in any event, Jennifer | think assuned
that all the water would make it down to the gage, and
that's what she has shown under the Silver Creek col umm
and in her exhibit in Table 2.

Q And by the gage, do you nean the gage at
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Sportsman' s?

A, Yes.

Q Ckay. Thank you.

A.  And then we've heard testinony that there are
| osses in getting that water as it noves fromthe
Sportsman Access gage down to the confluence with the
Little Wwod River, and then down the Little Wod R ver.
| think the testinony was that the | osses that were
determ ned by the Departnent staff in 2020 ranged from
20 to 37 percent. So that would get the water -- so
there is sone anobunt of loss to get the water to Station
10.

And then there would be additional | osses
l'i kely between Station 10 and Station 54, although I
don't think we've heard any testi nony about what those
| osses mght be. So that would be get the water down to
this area to Station 54, and here again, potentially
sone diversion of that water before it gets to Station
54 by users along the way. And then I think the seniors
that are alleging injury are down in the vicinity of
Station 54 and further down downstream So again nore
| osses below 54 potentially, although |I don't think we
know what those | osses are.

Q So were you here for the watermaster, Kevin

Lakey, his testinony?
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A.  Yes.

Q And did you hear what M. Lakey said, there
was a flow rate that he thought would be deliverable to
t hese seni ors who were calling?

A.  Yes, M. Lakey described his projection of
what the curtailed -- the priority cuts were going to
be, you know, through the rest of June and the rest of
t he season. And then | think he made sone estimates of
how that priority cut m ght change if there is
curtailnent. And then identified sort of, | guess,
potential priorities that 1'll say are on the bubble.
In other words, those are priorities that are projected
to be cut, but may cone back into priority if there was
curtail nent.

Q And there is a list of water rights in Ml ler
Exhibit 1 in Appendix B, if you have that. And does
that help you with your testinony explaining these
rights that are on the bubbl e?

A.  Yes.

THE HEARI NG OFFI CER Now, you were referring
to what, M. Bronl ey?

MR. BROWLEY: MIller Exhibit 1, Appendi x B,
whi ch was the expert report of M. Eric MIler on behalf
of Big Wwod, Little Wod, and Bi g Whod Canal Conpany.

And it appears M. Sullivan just has pieces of paper
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that canme out of that exhibit. But if you go into the
exhibit binder, it's the sane thing.

THE HEARI NG OFFICER  Ckay. | think I found
it, Appendix B.

MR. BROMLEY: That's correct, M. Director.

THE HEARI NG OFFI CER:  Thank you.

Q (BY MR BROWLEY) Gay. M. Sullivan, can you
say what you are | ooking at?

A, Yes, this Exhibit Bl understand is a |list of
the rights in the Little Wod and Silver Creek drainage
that was in M. Mller's report. And | believe it cane
fromKevin Lakey. [It's his priority list of the water
rights in the drai nage.

Q GCkay. And which rights are you | ooking at
t hat were on the bubbl e?

A. Ckay. So the rights are all listed in order
of priority fromsenior to junior. So on the first page
of the list, the rights that he had di scussed that the
rights with priority dates of April 1, 1883, which they
start in the mddle of the page. You can see that under
the "Priority Date" colum, there is 15 rights naybe
that have a priority date of April 1, 1883. So he had
projected that those would be cut on June 30th of this
year. And that group of rights which total about 9 cfs,

| think, he was projecting that they woul d be anpbng the
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rights that would cone into priority with curtail nent.
And then | guess also this Barbara Farns right, Apri
6th, 1883, that one would cone back into priority.

So what | did was just of those rights, |
think there is a three of themthat were anpong the
seniors that have appeared in this case and are
specifically alleging injury. And those are the Janes
Ritter for 4.2 cfs, and Donald Taber for .3 cfs. And
then down the list alittle bit, Barbara Farnms for 4
cfs. And so those added up together are 8.5 cfs.

Q Oay. So then if you go back into Table 2 of
t he Sukow nmeno, she's showing sinulated flow rights are
going to nmanifest in July, August, and Septenber; is
that correct?

A.  Yes.

Q And so could you conpare her curtail ment
analysis to the shortages that you were -- or to the
water rights that you were just tal king about wth these
seniors who were on the bubbl e?

A.  Yeah, so she shows flows at the Sportsman
Access gage in Silver Creek coming up by flow rights
rangi ng from about 23 cfs to 28 cfs in the nonths of
July, August, and Septenber. So, for exanple, let's
| ook at August. So 28 cfs at the Sportsman Access gage.

And | think in testinony that we've heard from ot hers,
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peopl e were assunm ng, say, | nean the | osses vary, but
say a 25 percent |loss on that water to get it down into
the Little Wwod woul d reduce that to roughly 21 cfs.

And so if | conpare that 21 cfs to the
shortage of the seniors that may cone back on wth
curtailnment, it's only 8.5 cfs. So to ne that makes it
|l ook like if those are the only ones that are short,
then perhaps there is nore water being curtailed than is
needed by the seniors that have all eged an injury.

Q And, M. Sullivan, do you have a figure of
what you woul d reduce the curtailnment by within the
triangle to neet the demands of this 8.5 cfs?

A, Well, just using that August nunber, iIf we
take 8.5 cfs divided by 28, that's roughly 30 percent,
so, you know, 30 percent.

Q kay.

A. But that's just an exanple of what | think the
cal cul us that ought to be done in considering how this
curtail nent m ght play out.

Q And inlistening to the testinony as it's cone
up through this hearing?

A.  Yes.

Q Ckay. So, M. Sullivan, speaking of
curtail nent, what other issues wll happen in terns of

how |l ong a curtailnment wll go?
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A. Wll, yeah, as I've listened to this
proceedi ng, there has been discussion of the effects of
curtailnment. But | haven't heard any di scussi on about
how long this curtail nent would happen. Is it just
during the irrigation season? Wuld it conti nue past
the end of the irrigation season into next year? 1s it
forever curtailnment? And would there be any nonitoring
or accounting of the curtailnent and its effects? And
per haps, you know, sone kind of criteria for rel axing
the curtailnment if something happens, if flows cone up,
or what have you. So | haven't heard any of that. But
| think that needs to be considered as well.

Q There could be a rain event, for iInstance,
that could bring the flows up is that possible?

A.  Yes.

Q Okay. And then going back to the testinony of
M. Lakey. M understanding of his testinony when |
asked hi m sone questions on cross-examnm nati on was that
if flows in Silver Creek and Little Wod cone up, all
wat er right holders wthin those reaches downstream
assum ng they are priorities were on, would be able to
divert that water. |Is that what you heard?

A.  Yes, under normal priority adm nistration.

Q But not all of those water users have cone

forward in this proceeding; is that true?
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A. That's true. And so it seens like there could
be sone consideration for shepherding this water to the
users that actually have an asserted injury here.

Q And have you heard that testinony come out as
to how water m ght be shepherded down to the users who
have actually appeared and are calling for their rights?

A No.

Q M. Sullivan, | would like to swtch gears
here and tal k about a different topic of uncertainty,
and data gaps, and unknowns that you've observed in
| ooki ng at the docunents and through testinony. Have
you heard of a process for determining injury and need
to curtail juniors invol ved?

A. Say that again.

Q So has a process been described that you've
heard t hrough testinony as determ ning who's i njured,
and by injured, | nmean injury to water rights, not
i npacts to streans, but injury to water rights and the
need to curtail to renmedy that injury?

A.  No, | haven't seen any analysis of the seniors
that are alleging injury, whether they are actually
short of water for the crops and | ands that they are
irrigating conpared to their water supply. Say what
efficiencies they operate, are they using water

reasonably wth reasonabl e efficiency and w t hout waste?
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That's sone of the things that we would typically | ook
at in these delivery calls is nmaking sure that the
seniors are, in fact, using the water efficiently.

Q Ckay. And M. Lakey was di scussing an exhibit
that's al ready been admtted into evidence, which is
mar ked Bellevue 1, that's a menbo. And |I'mnot sure if
you have that in front of you. | could just cone up.

MR. BROMLEY: And, Director, if | could just
hand hi mthe docunment | have?
THE HEARI NG OFFI CER:  Sur e.

Q (BY VMR BROMLEY) It's nmarked Bellevue 1, it's
a nenor andum prepared on June 2nd of 2021. And this
menor andum was i nquired of by Ms. McHugh in
cross-exam nation. And on page 8, if you could describe
what you see there?

AL So this is a table that was prepared by
M. Lakey based on his understanding or review of water
use in years that were represented to himas bei ng
adequat e water supply years. So those included the
years of 2000, 2009, and 2010. And he has then in this
table |listed the average water use by sone of the
seniors, senior water rights on the Little Wod River.
| think nbst of themare there. And so it shows their
acre-feet, average acre-feet of diversions, the acres

that they are irrigating, and then a conputed duty of
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that water of acre-feet per acre. And | believe these
acre-feet values he said are farm headgate deliveri es.

Q And they vary; is that true?

A.  Yes, they vary over quite a wi de range from
1.59 acre-feet per acre to over eight feet per acre.

Q And based on your past experience would it be
reasonabl e to have a better understandi ng of water need
by calling seniors?

A Yes, it would be useful to understand, well,
you know, what crops are these folks irrigating, and
what sort of irrigation systens do they have, and are
these application rates reasonable, and are they
enpl oyi ng, you know, reasonable efficiency? Because it
seens to ne if we are going to be curtailing juniors,
one of the things we should be doing is making sure the
beneficiaries of the curtail ment are using water
efficiently.

Q GCkay. Shifting gears a little bit to the
ground water nodel, and effective curtailing junior
ground water users. Can this ground water nodel predict
how much water will nake it down to a senior in a river
reach, say?

A. Not to these users. The nodel, it stops at
basically the Sportsman Access gage. And so the nodel

can predict the accrual of water fromcurtailnent to
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Silver Creek and its tributaries, but doesn't -- there
is no ability in the nodel to route that water
downst r eam

Q And the nodel also does it account for
conveyance | osses in any way?

A.  No, the nodel as we heard Jennifer discuss,
t he nodel represents the surface water features in a
simul ated area as what are called river cells. So those
are cells where water can -- where there is interaction
bet ween the ground water and the surface water that
water can either flow into those cells or out of those
cells. But those are just discrete cells in the nodel
donain. They don't connect to each other.

And so in order to determ ne these inpacts,
say that Jennifer is conputing to Silver Creek, she
needs to go and add up all the flow that accrues to all
of those river cells and sumthemup. So there are
ot her packages that are available in MODFLONthat w ||
actually route the water down, you know, through the
stream or through the river. One of those packages is
call ed a stream package. But that package is not used
in this particular nodel. It's just those river cells.
And so this particul ar nodel does not have an ability to
route that water even within Silver Creek.

Q So if the stream package were used, would you
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have sonme decree of confidence that it could nodel, that
wat er woul d nake it down to calling seniors?

A.  Yes, you could nodel that. And then, you
know, if it properly calibrated, you could sinulate then
t he seepage | osses of that additional flow and getting
it down to the Sportsman Access gage, and potentially
also a diversion of that water, if there are diversions.

Q So, M. Sullivan, you said you've been
i nvol ved in the conjunctive nanagenent delivery calls
here, in lIdaho. Have you been involved in the other
conjunctive adm nistration delivery calls in other
states?

A. Yes, |'ve been involved extensively in
conjunctive adm ni stration in Col orado.

Q And in your experience in ldaho and in
Col or ado, have junior ground water users been afforded
an opportunity to mtigate or not?

A. Yes. And any tine there has been threatened
curtail nent, the juniors have al ways been afforded an
opportunity to develop a way of mtigating their inpacts
and afforded that due process to devel op those plans and
i mpl ement them before being curtail ed.

Q And you were here for M. Luke's testinony; is
that right?

A.  Yes.
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Q And | asked M. Luke a question on
cross-exam nati on about affording juniors an opportunity
to mtigate. Do you recall that question?

A.  Yes.

Q And do you renenber what M. Luke's answer
was ?

A. | think he said there would be no way to
mtigate.

Q Have you analyzed potential ways that the
al | eged shortages to the seniors could be mtigated?

A. There hasn't been time to do that in this
case. But it seens like there are things that could be
done.

Q And M. Luke's answer that there would not be
a way to mtigate, is that consistent wth your
under st andi ng of conjunctive adm nistration in |Idaho and
Col or ado?

A. Well, no, |I think the users should be all owed
to mtigate. You know, mtigation is so nuch nore
efficient in addressing the problem You know you need
to curtail a lot of punping to get the water, you know,
back into the streamto get it to the seniors. And
mtigation typically is targeted to the problem And
can be done with a lot | ess resource than that

w despread curtail ment.
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Q Shifting gears here, M. Sullivan, let's talk
about i nprovenents to the nodel that you observed in
listening to testinony and thinking about the nodel.
Coul d the study period be extended?

A. Yes, | think that would be a great inprovenent
to the nodel. The current study period ends in 2014.
And so we have what; another six years or so of
potentially available data. And if the study period was
ext ended, you know, two benefits of that, at |east two
woul d be, we could nake use of all of that surface water
data that we heard about that is available on Silver
Creek, and I think that would be very helpful to the
configuration and calibration of the nodel.

And then even nore inportantly, we have
nore -- | think the punpi ng has been neasured during
nost or all that, those additional years. So we would
have a | ot of actual punping data that we could put in
the nodel. You know the study period that ends now in
2014, | think what is it '95 to 2014, alnost all of the
punping in the nodel is estimated. And it's esti nated
based on, you know, at least for -- it's based on the ET
demands, and there is assunptions of irrigation
efficiency for how much punping. And then for the
suppl enental punping, in order to estimate that punping,

Jenni fer and the nodelers first had to esti mate t he
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consunpti ve use of surface water. And then it's the
unnmet demand after the use of surface water that was
represented by the estinated punping. And so there is
all sorts of assunptions going into that. So, you know,
| think by having sone actual punping data that we could
tack on at the end of the study period, we could get a
better representation of actual punping inpacts.

Q Were you here for Eric Powell's testinony?

A.  Yes.

Q And did you hear what M. Powell said about
conductivity issues wth the nodel ?

A. Yes, he identified areas of relatively high
hydraulic conductivity in the nodel that were of concern
to him That's not sonething |I've studied in detail,
al t hough he showed ne what he was | ooking at. And, yes,
there are sone high values, and that | think is
sonet hi ng that maybe woul d warrant anot her | ook in
review ng the nodel function and its calibration.

Q And what about consunptive use and irrigation
efficiencies?

A, Well, for consunptive use the nodel uses the
netric ET data, which | think is a good approach because
it's using a nore actual ET rather than a theoretical
nunber. But as to the efficiencies, and the irrigation

efficiencies, so this goes into what | just tal ked
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about. The nodel has assuned irrigation efficiencies
for the various ground water and surface water users.
And ny understanding is that those were determ ned
during the calibration process. And so | think they
range, there were bounds set on those between 50 percent
and 90 percent.

And t hen the PEST program which was an
aut omated cali bration procedure was used to devel op
those efficiencies. And I'mnot sure that there was any
sort of reality check user by user as to whether those
efficienci es were reasonabl e consi deri ng, you know, how
they were irrigating, applying water, or also | think
M. Powell had a good idea. That you could actually use
metric, the netric data for ET, and then conpare that to
the water that was being diverted and/or punped, and
devel op sone actual irrigation efficiencies for the
years that we have that data, rather than just using a
cali brated val ues that nay be accounting for other error
in the nodel that puts into those efficiency val ues.

Q Thank you. Shifting gears then to one | ast
topic, M. Sullivan, about anal yses that were perforned
in this matter. D d you assist the Cities and
Sun Val l ey Conpany in drafting | anguage for a request
for information that was filed with the Departnent on

May 21st?
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A | did.

Q And when did that information cone in?

A. W got sone emails fromthe Departnent staff
on Wednesday this week.

Q That would be the 9th?

A, Yes.

Q And have you had an opportunity to revi ew that
i nf ormati on?

A No.

Q M. Sullivan, have you been able to do a
t horough anal ysis of all of the evidence in this
adm ni strati ve proceedi ng?

A.  No, there hasn't been tine for that.

Q What kind of tinme would you have needed?

A Wwell, you know, many nonths | think, and
simlar tinme franes that have been afforded the parties
in the prior delivery calls. | think tinme for nore
di scovery and, you know, obtaining nore information
about all of the issues, and then analysis of all of
that information. So it's not only nodeling, but it's
al so anal ysis of water uses by the seniors that are
alleging injury in these issues of admnistration, and
routing of the water, you know, downstream you know, to
the users. Those are all things that we've consi dered

in other delivery calls that are not getting a thorough
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consideration in this matter.

Q Conceivably mtigation plans could have been
devel oped during that tine period?

A.  Yes, that woul d be sonething else inportant,
and has occurred in the other delivery calls. As these
calls were unfol ding, users were kind of on parall el
tracks to developing mtigation plans to address, you
know, what woul d happen under a potential curtail nent
or der.

MR. BROMLEY: Ckay. Director, | have nothing
further for M. Sullivan. | would ask counsel if they
have anyt hing el se before turning himover for cross, if
that's okay?

THE HEARI NG OFFI CER Ckay. QOhers in G oup
3?

M5. McHUGH | think it's been covered.

THE HEARI NG OFFI CER M. Law ence?

MR. LAWRENCE: | just have one brief |ine of
questions. Thank you, M. Director.

DI RECT EXAM NATI ON
QUESTI ONS BY MR LAWRENCE:

Q &ood nmorning, M. Sullivan. M ke Law ence for
the Gty of Hailey. And | apol ogize in advance. | was
trying to pay close attention to what M. Bronl ey was

asking you, and let me know if |I'm covering ground he
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al ready cover ed.
M. Sullivan, are you famliar with the
Departnent's Conjunctive Managenent Rul es?

A.  Yes.

Q And you understand that this proceeding is not
occurring under the Conjunctive Managenent Rules; is
that correct?

A. That's ny under standi ng.

Q Are you famliar with Rule 42 in the
Conj uncti ve Managenment Rul es?

A.  Yes.

Q And the Rule 42 contains the factors for
determning material injury and reasonabl eness of
di versions; is that correct?

A.  Yes.

Q Despite the fact that this is not proceedi ng
under the Conjunctive Managenent Rules, are the factors
in Rule 42 nevertheless inportant to eval uate when the
Departnent's determ ning whether to curtail junior water
ri ghts?

A. Yes. Yes, definitely. You know, those
factors were devel oped, carefully devel oped and put into
the rul es, and have guided the analysis of injury in the
prior delivery calls and are, | think, a reasonable |i st

of the things that ought to be considered before are
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juniors are curtail ed.

Q Do you believe that those factors have been
adequately addressed in this proceedi ng?

A No.

MR, LAWRENCE: That's all ny questions. Thank
you.

THE HEARI NG OFFI CER O her questi ons,

M. Barker, M. Thonpson?

MR THOMPSON: | don't have any.

MR, BARKER No.

THE HEARI NG OFFI CER: Ms. O Leary?

M5. O LEARY: No, D rector.

THE HEARI NG OFFI CER: M. O Bannon, any
questi ons.

MR. O BANNON: No, Director.

THE HEARI NG OFFICER Al right. Let's take a
break before cross-exam nation. W' ve been here for an
hour and half or so.

(Recess.)

THE HEARI NG OFFI CER° Back on the record. Are
we recordi ng? Thank you, Coll een.

After a norning break, it is tine for
cross-exam nation of M. Sullivan. M. Fletcher, are
you first?

MR. FLETCHER: Thank you. Yes, | wll go
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first.
CROSS- EXAM NATI ON
QUESTI ONS BY MR FLETCHER:

Q &ood nmorning, M. Sullivan.

A. Good norning. It's been a while.

Q It's been a while. In this proceeding, I'm
representi ng Big Wood Canal Conpany, and | have a few
questions about your testinony. You comented quite a
bit on Jennifer Sukow s nobdel work. D d you replicate
t hat wor k?

A.  Wiat do you nean by replicate?

Q D d you run the nodel --
A No.

Q ~-- to verify her report?
A. | did not.

Q D dyou hear M. Powell's testinony yesterday
concerning his replication of her work?

A.  Yes.

Q Do you agree with his testinony that she did
it correctly under the current nodel ?

A. That she ran the nodel correctly?

Q Yes. M. Powell verified he cane up with the
sanme results she did; did you hear that?

A.  Yes, | heard that.

Q GCkay. Do you disagree with that?
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A. | have no reason to disagree wth that.

Q You went through this analysis of the anount
of curtailnent. And then you tal ked about the
wat ermaster’'s testinony stating that the Ritter farm
Taber farm and Barbara Farns woul d receive water if
curtail nent took place, and you added up the total
di versions they are authorized. And | believe you said
that total nunber was 8.5 cfs; is that correct?

A.  Yes.

Q And then you went on to say that therefore,
that shows that if juniors were curtail ed as evi denced
by the Sukow report, that would result in too nuch water
for mtigation, or too nuch water to those seniors?

A. Yes, if they are the only ones that are
entitled to receive the benefit of curtail nment.

Q Al right. So you did hear the testinony of
t he senior water users in this case; correct?

A. Sone of it.

Q And if nore water showed up than what the
wat er mast er projects, there are other seniors invol ved
in this case that could divert that water; isn't that
correct?

A. | don't know that they have these priority
dat es.

Q No, but if there is nore water that shows up
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and other priority dates cone into priority, there are
ot her seniors that could divert that water; isn't that
correct?

A. If additional water shows up, and it reaches
the priorities of the seniors that have appeared here,
then there potentially could be others.

Q So |l think you were trying to limt sonehow
t he anobunt of water that should be curtail ed based upon
t hose three seniors, the Taber right, the Ritter right,
and the Barbara Farns. But actually there are several
seniors that have testified if there is nore water in
the river that brings their priorities back into play,
they can use that water this year as well; correct?

A. Wll, that's a hypothetical. But | think the
point I was trying to make is that that type of analysis
ought to be done as we are evaluating potenti al
curtail nent, seeing who are the specific seniors that
are calling, and conparing that to what woul d happen in
curtail nent, and, you know, doing that type of analysis.

Q And then you nade a statenent of sone kind
about shepherding water. Do you know of any authority
under | daho | aw to shepherd water to a particular
priority date?

A. | don't know about |egal authority. |[|'m aware

of that. It seens like |I'maware of that happeni ng.
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Water is sent down, storage water is delivered to users,
that sort of thing.

Q D d you do any analysis of if nore water was
delivered than required by the three senior rights that
you nentioned, did you do any anal ysis of other seniors
that woul d benefit if that water exceeded those of those
three seniors?

A. I'mnot sure | quite understand your question.

Q Ckay. Let ne try again. You' d nentioned that
because the three senior rights that Kevin Lakey
identified could only divert 8.5 cfs, that nore water
would result fromcurtail nent than would be required for
those three rights; correct?

A. Correct.

Q D d you do any analysis of how that total
anmount of water resulting froma total curtail nent woul d
benefit other seniors that have testified in this case?

A.  No, | understood from M. Lakey that these
were the prinmary priorities that he projected were on
t he bubbl e, so to speak, that would be on the range of
priorities that would benefit fromcurtail nent.

Q So the answer is, no, you didn't do any
anal ysis; correct?

A.  Not any additional analysis, no.

Q Thank you. You have nentioned the vari ous
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factors that you believe should be | ooked at. And you

made some comment about efficiency of the seniors. You
said you only sat through the testinony of sone of the

seniors; is that correct?

A.  Yes.

Q |Is there a standard for efficiency in |Idaho?
I n other words, does an irrigation system have to neet a
certain percentage of efficiency in order to be lawfully
di verted?

A. Not that I'maware of, but | think the
conj uncti ve managenent rules, for exanple, provide for
an eval uation before as part of conjunctive
adm ni strati on.

Q Have you heard any testinony that would
i ndi cate that any of the seniors are diverting
inefficiently?

A.  Fromthen?

Q Yes.

A. I don't -- | think it was -- all of the
testinony | heard was nore qualitative. And so | think
that as we've done in other deliveries and calls, |
think you can | ook at that issue nore quantitatively to
eval uate their use.

Q GCkay. |I'Il ask nmy question again. D d you

hear any testinony fromany of the seniors that
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i ndi cated they were diverting inefficiently?

A. Not fromthem

Q D d you hear any testinony fromany of the
seniors that they are wasting water?

A No.

Q You tal ked at various tines about how things
could be better with a nodel. And one of those topics
t hat you di scussed, you were tal king about how if
the -- | think you called it a stream package was used
on the nodel that coul d shepherd water, and then show
how nuch water could be delivered to the seniors that
have testified in this case? |Is that ny understandi ng
of what your testinony was?

A. No, | don't think that's what | said.

Q Okay. Can you explain that again, what you
wer e sayi ng about that?

A. | tal ked about using a stream package to help
route water through down the streamw thin the nodel ed
area. But, of course, that is only going to get water
to the bottom of the nodel, roughly, for exanple, at the
Sportsman Access gage. But the nopdel doesn't extend
further downstream so there is no ability with this
nodel to route the water further down on the Little Wod
Ri ver.

Q And that's what | wanted to clarify wth you.
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That the domain for this water ends at Picabo; doesn't
it?

A.  Yes.

Q You were tal king about mtigation plans and
your history of working with mtigation plans. Based
upon t hat experience, mtigation plans should neet the
crop requirenents of the senior users; correct?

A. The mtigation plan is intended to prevent an
infjury. So there is a whole ot of things that go into
determ ning injury.

Q Sol'll word it a different way. The
mtigation plan should neet the injury of the senior
users?

A. Yeah, they are intended to mtigate any injury
that' s det erm ned.

Q Do you agree that the nodel is the best too
avail able to evaluate the issues in this case?

A. | think it's the best available tool to
eval uate the effective punping on the flows in Silver
Creek, but that's where the nodel ends. There are these
ot her considerations on routing the water downstream
and evaluating the water use by the seniors, and all
t hose other issues that | tal ked about that are not
w thin the real mof the nodel.

MR. FLETCHER. Thank you. | have no further
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questi ons.
THE HEARI NG OFFI CER M. Rigby?
MR. RIGBY: Thank you, M. D rector.
CROSS- EXAM NATI ON
QUESTI ONS BY MR RI GBY:

Q M. Sullivan, Jerry Ri gby, on behalf of the
senior water users. As before, M. Fletcher has asked
nost of the questions we felt |Iike we needed to ask of
you. So | won't bel abor them except for one. And that
is, as | address the particular issues with each and
every one of the plaintiffs -- or excuse ne -- senior
water users in this particular action, when | hear you
indicate that there is very little evidence of
i nprovenents. Wren't you here in hearing the anmount of
expendi tures they've made in new pivots, in piping from
the river, inliterally piping fromthe river to the
crop? D d you hear that evidence?

A. | heard that evidence, but | don't think
testified anythi ng about inprovenents.

Q Oh, then | m sunderstood your testinony.

t hought you were saying there was | ack of evidence of
t hose kind of inprovenents. You didn't say that?
A No.
MR R &Y. G&ay. | have no further

questi ons.
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THE HEARI NG OFFICER  All right. Redirect,
M. Brom ey?
MR, BROMLEY: Just one piece, Director.
REDI RECT EXAM NATI ON
QUESTI ONS BY MR BROMLEY:

Q M. Sullivan, when M. Fletcher was asking you
about limting the amount of curtail nent and | ooki ng at
particular priority dates, why were these priority dates
that you were | ooking at "on the bubble"? Does this
have to do with the anal og year analysis that the
Department was doing with pre-devel opnent and
post - devel opnent of ground water?

A Well, that's related. But | think that was
anot her way of | ooking at the potential inpact of
punping in this case, sort of an indirect way of | ooking
at it.

Q Yeah. And you were building off of the
testinony of M. Lakey explaining which priority dates
woul d cone back on?

A.  Yes.

MR. BROMLEY: Not hing further.

THE HEARI NG OFFI CER:  Thank you. Any ot her
redi rect questions?
Iy
Iy
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REDI RECT EXAM NATI ON
QUESTI ONS BY MR LAWRENCE:

Q Just quickly, M. Sullivan. | want to go back
to the questions that M. Fletcher was asking you about
M. Lakey's testinony, about the rights that would
benefit if ground water is curtailed in this proceeding.

A Ckay.

Q Could you turn to MIller Exhibit 1 and
attachnent, or sorry, Appendix B, which is the water
right list?

A.  Ckay.

Q You testified about this list in your direct
exam nation with M. Bromey; correct?

A.  Yes.

Q And you noted, if I recall correctly, that the
three rights that M. Lakey said would benefit if ground
water is curtailed in this proceeding are the R tter,
Taber, and Barbara Farns water rights. And the Barbara
Farms LLC Water Right 37-0344 has an April 6th, 1883
priority; is that correct?

A.  Yes.

Q So the Ritter and Taber rights, which are up
above, just for the record, 37-00- -- ny eyes are
failing -- 49, and 37-0423. Did | get those right,

M. Sullivan?
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A. Yes, you did.

Q Thank you. So those are the three rights that
add up to the 8.5. |If there is nore water that results
in Silver CGeek and the Little Wod through curtail nent
of ground water than is needed to benefit these three
rights, which are the next rights in line on this
priority list that would benefit, would possibly
benefit?

A.  You just go down the |list bel ow Barbara Farns.

Q Okay. So the next one bel ow Barbara Farns,
37-344 is Big Wod Canal Conpany water right?

A Yes.

Q For what's the diversion rate on that?

A .6 cfs.

Q And Big Wod Canal Conpany, of course, is a
party to this proceedi ng?

A.  Yes.

Q And then you have priority dates after Big
Wod Canal Conpany. Do we know it has a 4-6, 1883
priority date just |i ke Barbara Farnms. Do you know why
M. Lakey did not include it in his testinony as a right
t hat m ght benefit?

A. | don't know.

Q If you go down below that Big Wod Cana

Conpany right, we have three water rights with priority
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dates of 6-14, 1883, and then two with 9-1, 1883. Do
you see that?

A.  Yes.

Q And if you just can quickly | ook at the
di version rates for those rights that | just nentioned,
what do you suppose that they total to?

A.  Roughly 30 cfs.

Q So these would be the next rights that woul d
benefit if water results in Silver Creek through ground
wat er curtail ment?

A.  Yes.

Q And are you aware whet her the owners of those
rights appeared in this proceeding alleging injury?

A. | don't think so.

Q D dyou hear M. Purdy's testinony this
nor ni ng?

A For Pi cabo Livestock?

Q Correct.
A.  Yes.
Q Is Picabo Livestock the owner, according to

this list, of the 9-1, 1883 rights?

A.  Yes, totaling 20 cfs.

Q Correct. And M. Purdy this norning did not
all ege that he desires curtail nent of ground water

punmpi ng; did he?
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A. | didn't hear himsay that.
MR. LAWRENCE: That's all the questions I
have. Thank you.
THE HEARI NG OFFI CER°  Any ot her questi ons?
Recr oss?
MR. FLETCHER: Just one questi on.
RECROSS- EXAM NATI ON
QUESTI ONS BY MR FLETCHER:

Q You did hear M. Purdy say that he punps water
into the river in order to keep his surface water
priority alive? Did you hear himto testify to that?

A. | did hear that.

MR. FLETCHER: Thank you. No further
questi ons.

THE HEARI NG OFFI CER:  Ckay. Thank you,
M. Sullivan.

(Wtness excused.)

THE HEARI NG OFFI CER® Ot her w tnesses from
G oup 37?

MS. McHUGH: No.

MR. BROM_EY: No.

THE HEARI NG OFFI CER.  Ckay. | think we are
finished with witnesses now at least in the initial
round of exam nation. And we tal ked about sone

additional testinony from Departnent staff, and there
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may be sone surrebuttal. | think that's what it's
cal | ed.

MR RI@GY: Fromlaw school days.

THE HEARI NG OFFI CER: Huh?

MR RIGY: Fromlaw school days.

THE HEARI NG OFFI CER°  Yeah. So how do we want
to proceed? Should we have the Departnent wi tness go on
first, M. Baxter?

MR. BAXTER We would call Sean Vincent as a
rebuttal witness. Actually he has already snuck in on
me. He's right back there.

THE HEARI NG OFFICER M. Vincent, you are
al ready under oath. |If you wll cone forward, at | east
| think your oath is good for that period of tine.

SEAN VI NCENT,
previously first duly sworn to tell the truth relating
to said cause, testified as foll ows:

THE HEARI NG OFFICER: M. Baxter, you may
exam ne.

REBUTTAL EXAM NATI ON
QUESTI ONS BY MR BAXTER:
Q &ood nmorning, M. Vincent. M nane is Grrick
Baxter. |I'man attorney for the Departnent of Water
Resources. And | have a few questions for you rel ated

to the testinony of M. Eric MIller. D dyou listen to
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the testinony of M. Mller?

A | did.

Q D d he call into question whether the SWSl for
t he above Hail ey gage is an adequate representati on of
the water supply in the Silver Creek drai nage?

A He did. In fact, | believe he called it a
poor representation.

MR BAXTER M. Hearing Oficer, my I
approach the w tness?

THE HEARI NG OFFI CER:  Sur e.

MR, BAXTER Let nme make sure | give you the
right one. Director, a copy for you.

Q (BY MR BAXTER) M. Vincent, |'ve just handed
you a docunent that's been marked as | DWR Exhi bit No. 6.
Did you prepare this docunent?

A | did.

Q Wt is this docunent?

A. This is a chart that |'ve prepared in support
of nmy staff menorandum And it is a plot show ng data
for three different USGS gage | ocations within the Big
Wod River Basin for the tinme period 1991 through 2020,
which is the sane tine period that's covered in the SWSI
tables that 1've relied on for ny neno.

Q Ckay. Let's back up alittle bit and orient

the Director and other parties here in the proceedi ng as




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - Vol. VI - June 12, 2021

1461

to what this chart shows.

explain the chart for us?

A Yes. Well,

That represents the April through Septenber

rate in cubic feet per second at the Silver

let's start with the blue |line.

Coul d you wal k us t hrough and

average fl ow

Cr eek

Sportsman Access gage for the 30-year tine period. |

menti oned previously there is one val ue for

each year

whi ch represents that average for the irrigati on season.

The orange line is what I'Il call the SWS

volune in the case of the Big Wod Ri ver above Hail ey,
which is the orange line. It represents the flow

measured at the USGS at Hail ey gage over that sanme tine

period. And then the gray line is the SW5l vol une,
whi ch does include reservoir storage. Also Apri
t hrough Septenber, the same tine period, that's the

bel ow Magi ¢ gage where that information is conpil ed.
Q And could you just wal k us through the axis

t hat you used here?

A. Yes. So the right axis is used for Silver
Creek, again that's average cfs. And the left Y axis is
for the SWal volunes. The X axis is the year.

Q Oay. Now, there is also an inset box there
in your chart. Could you explain that inset box?

A. That is a table of R-squared val ues.

R-squared is al so sonetines referred to as the
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coefficient of determ nation. For the relations, the
correl ati ons between the Silver Creek at Hail ey
irrigation season values and the above Hail ey, the
m ddl e colum. The far right colum is the R-squared
for the relationship between Silver Creek and the bel ow
Magi ¢ SWBI volune, and there is three different tine
periods there, 1991 to 2020, a ten-year period. 2001
t hr ough 2020 - -

Q Actually, hold on, M. Vincent, if you don't

MR BAXTER M. Director, | think sonebody
isn't maybe nuted on the -- it |ooks |ike M. Semanko
has nmuted hi nsel f now.

THE HEARI NG OFFICER  May | again rem nd

everybody to nmute yourself, and we'll try to keep you
silent here as well. Thanks.

Q (BY MR BAXTER) I'msorry. M. Vincent,
apol ogi ze for that. Can you back up? | think you were
on the -- actually, | can't renenber which year you were
on.

A. The time franes in that correlation chart, |
was nentioning there is three different tine franes, the
ten-year period from'91 to 2020 -- or I'msorry -- a
30-year period. There was a 20-year period from 2001 to

2020, and a ten-year period from 2011 to 2020.
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Q GCkay. M. Vincent, why did you break those
coefficients up into different groups?

A. The different tine frames sonetines | like to
| ook at that just to evaluate whether the relationship
has changed through tine. There are factors that can
cause the relationship to change the further back in
time you go, changes in clinmate perhaps, or changes in
irrigation practices. | think |I testified about that in
nmy testinony.

Q Okay. What conclusion do you draw fromthis
docunent ?

A. Wll, | believe there is a fairly strong
positive relationship between the flow, the irrigation
season fl ow nmeasured at the Silver Creek Sportsman
Access gage and the irrigation season flowin the Big
Wod Ri ver neasured at the Hail ey gage.

Q And how was that reflected in this chart?

A. The R-squared values are fairly high. An
R-squared of zero would nean that there is essentially
no correlation. An R-squared of one indicates that
there is a perfect correlation. An R-squared that we're
| ooking at here for the different tinme ranges, sonewhere
between .77 and .82. For an R-squared of .80, that
woul d nean that 80 percent of the variation in the flow

at the Silver Creek gage is explained by the flow
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variation at the Hail ey gage.

MR. BAXTER: Director, | have no further
questions of this w tness.

THE HEARI NG OFFI CER. Ckay. Thank you.

M5. CARTER  Garri ck.

MR BAXTER M. Director, | apol ogize.
forgot to nove to have IDWR Exhibit No. 6 admtted into
t he record.

THE HEARI NG OFFI CER°  Any obj ection to the
adm ssion of this docunent?

MR FLETCHER: No obj ecti on.

MR. RI GBY: No objection.

THE HEARI NG OFFICER  As a commentary the
docunment marked as Exhibit IDWR No. 6 is received into
evi dence.

(I DWR Exhibit 6 received.)

THE HEARI NG OFFI CER: Thank you, M. Baxter.

Let's see. | think we'll follow the sane
order that we followed in the beginning of this hearing.
M. Rigby, M. Fletcher, do you w sh to question
M. Vincent?

MR, FLETCHER: | don't have any questi ons.

THE HEARI NG OFFI CER: M. Ri gby?

MR. RIGBY: No further questions.

THE HEARI NG OFFI CER M. Barker?
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MR BARKER M. Director, | have a coupl e of
brief questions for M. Vincent that are not related to
this. But it would be something that we thought we
woul d potentially recall himon surrebuttal. My |?

THE HEARI NG OFFICER | don't know. For
pur poses of efficiency?

MR. BARKER: Yes, that's all.

THE HEARI NG OFFI CER  Does anybody object to
M. Vincent answering questions, M. Fletcher?

MR FLETCHER No, | don't. |In fact, we have
sonme ot her questions as well and they not dealing wth
this topic.

THE HEARING OFFICER: OF M. Vincent?

MR RIGBY: Yes.

MR FLETCHER:  Yes.

MR, BARKER: Well, go ahead then.

THE HEARI NG OFFICER. | don't care how it
cones in. | don't want to conprom se the ability of
counsel to control their own testinony, and sonetines it
gets m xed up. But usually the attorneys di scount that
in the interest of efficiency. But however you want to
do it. Do you want to go first, M. Fletcher?

MR. FLETCHER  Yeah, if that's the case, |
just need a mnute.

THE HEARI NG OFFI CER  Ckay. Let's go off the
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record.

(Recess.)

THE HEARI NG OFFICER: Let's go back on. W
are recording. Back on the record after a short break.

Counsel, what did you collectively deci de?

MR. FLETCHER. W' ve elected not to ask any
further questions of M. Vincent. And we'll reserve our
right to cross.

THE HEARI NG OFFI CER Ckay. M. Barker.

MR. BARKER  Thank you, M. Director.

SURREBUTTAL EXAM NATI ON
QUESTI ONS BY MR BARKER

Q Sean, would you take a |l ook in the green
bi nder at | DWR Exhibit 57

A.  Ckay.

Q Do you recognize this as a SWsl table that you
provi ded Monday?

A. | do.

Q Ckay. The question for you is where we have
streanfl ow data from June to Septenber in the fourth
colum over. For all of these years except for 2021 is
t hat actual neasured data for the period of June through
Sept enber ?

A It is.

Q And that actual neasured data cones from what
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source?

A. Qbviously, this is a product of the NRCS, but
it's based on neasurenents nade by the USGS at the at
Hai | ey gage | ocati on.

Q Ckay. So the NRCS which produces this report
relies upon the actual neasurenents that are prepared by
the USGS, or conpiled by the USGS fromtheir gage
r eadi ngs?

A. That's correct.

Q So if soneone went to the USGS gage readi ngs
directly and not to the NRCS SWSl report, presumably
they woul d see the sane information in that NRCS report?

A, Yes.

MR. BARKER: Thank you. | don't have any
further questions.

THE HEARI NG OFFI CER: Ms. O Leary?

M5. O LEARY: Nothing fromne, D rector.

THE HEARI NG OFFI CER G oup 3?

MS. McHUGH: No.

MR. BROMLEY: No.

THE HEARI NG OFFI CER: M. O Bannon?

And you reserved an opportunity here,
M. Fletcher.

MR. FLETCHER. No questi ons.

MR. RI GBY: No questions.
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THE HEARI NG OFFI CER  Okay. Thank you,
M. Vincent.

(Wtness excused.)

THE HEARI NG OFFICER.  Ckay. | get alittle
confused where we are in the process, but | think we're
back to rebuttal fromGoup 1, if I"'mnot m staken. Do
you wish to call rebuttal w tnesses, M. R gby,

M. Fletcher?

MR, FLETCHER: No, we're not going to call any
rebuttal w tnesses.

MR R GBY: W are not.

THE HEARI NG OFFICER  Ckay. And if there are
no rebuttal w tnesses, then | assune there is no reason
for rebuttal fromthe other parties; is that correct?

MR RIGBY: | think that's how it works.

MR. BARKER |'m not sure how we rebut
not hi ng.

THE HEARI NG OFFICER:  Yes, that's what |I'm
saying. And it looks like M. Sullivan's flight is
probably nore secure than it was before.

MR, FLETCHER: W were trying to help
M. Sullivan out.

THE HEARI NG OFFICER.  Ckay. So is that the
end of testinony then?

MR, BARKER  Yes.
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THE HEARI NG CFFICER:  AlIl right. I think
there are sone matters that | think the attorneys want
to address, maybe both G oup 2 and Goup 3. How do we
want to work through those? | think we have sone data
questions that were raised, and we have sone questions
about particularly when staff nenos were filed, and |'11
state it this way, at | east accessible to the parties.
And there may be sone questi ons about service or
what ever. But how do you want to address those at this
poi nt ?

MR THOMPSON: Well, | don't know, Director.
| was hoping we could stipulate to these days. |'ve got
atine franme, and | guess if there is a questi on about
it, we may need to recall some Departnent wtness at
sonme poi nt.

THE HEARI NG OFFI CER  Sti pul ate the dates of
the --

MR. THOWPPSON: When the requests were nade,
and when the informati on was received or accessible.

THE HEARI NG OFFI CER:  Ckay.

MR THOMPSON: So | guess the first matter, we
filed a request for production of information on May 13
wth the Departnent. W then filed a public records
request under separate statute, under the public

witings act, that was filed on May 20th. W received
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an email fromthe Departnent on May 24th at 4:58 p.m,
responding to that public records request, which was
just | think access to an FTP site where a bunch of

i nformati on was downl oaded.

Sun Vall ey Conpany filed a request for
information related to the staff nenorandunms on May
21st. And then this week we received on June 9th,
emails fromMs. Carter, one, information related to the
Sukow and Luke nenpbs that appeared to be seven files,
five Excel files, two PDF. A second enail infornmation
related to Ti m Luke nmeno, which was a zip file that
contained 48 other files, again on June 9th. And
finally, a third email from M. Carter, information
related to the Vincent, Blankenau nenos, and si X
additional files, and a link to an FTP site.

My review of the information on the
Departnent's website, and the dates of the staff nenos
are all May 17th. W didn't receive the nenos on My
17th. | | ooked on the Departnent's website. They were
avai |l abl e sonetine in the afternoon. | don't know when
on the 18th. W requested files supporting Jennifer
Sukow s nmeno. W received an email on May 19th with
corrupt files. W received a second email on My 21st,
that did have files that were not corrupt that we were

abl e to access.
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THE HEARI NG OFFI CER:  Ckay. Well, | can't
verify all of the dates that you have just nentioned.
And | don't know how we go through a verification
process. | thought the question mght be nore narrowy
at least from Goup 2, M. Thonpson, would be focused on
the staff nenos, and that's what we had di scussed
previously. | know the focus nay be a little |arger for
Sun Val l ey Conpany at | east, because of the May 21st
request. But it certainly was their request, and nmaybe
you are trying to cover all of those in your narrative.

MR, THOWPSON: No, we had a request, too. And
| guess one |l ast piece of information related to Tim
Luke's communi cati ons on ground water punping data
provided to M. MIller. W did receive an enail this
norning from Garrick Baxter that appears to have total
punpi ng data from Water District 37 for 2016, '17, '18,
"19, and ' 20 over 635 individual WM S nunbers. | know
there is different nunbers of flow neters. So that's
not the nunber of, | guess, readings, but that needs to
be determ ned. But that was received this norning.

My point, | guess getting back to our original
requests for production, just | think those dates were
stated. And if there is a dispute as to those dates or
when the informati on was provided, | don't know how we

address that. | guess we could call Departnent
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W t nesses next week.

THE HEARI NG OFFICER  Well, let ne at | east
verify based on what | know. | requested that the nenos
be submtted to ne with staff nmenobs on the 17th. And |
received themon the 17th of May. They were posted to
our website on the 20th -- I'"'msorry -- on the 18th of
May .

And if everyone will renmenber, the notice
requi red that those wanting to participate needed to
file with us on the 19th, a notice of intent to
participate in the hearing. So the docunents were
posted to the website ahead of when the Departnent woul d
know who t he Departnent needed to serve, and then or at
| east distribute to.

And then on the 20th, | understand that there
is an email that then notified those who had filed a
notice of intent to participate directing themto the
website for those staff nenbs. So at |east that's the
timng of what | know about staff nenos.

Now, the other dates related to submttal of
data, were updates, and the last | think submttal by
Ti m Luke, or by Tim Luke's staff today. And I
understood was in response to a question internally
about where data came from whether it cane from Lakey

or whether it cane from Ti m Luke that arose during the
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hearing, itself.

MR THOMPSON: Well, and | --

THE HEARI NG OFFI CER M. Thonpson.

MR THOWPSON: Yes. And | think it goes to
the informati on we requested, all comruni cations between
t he Departnment and representatives for the seniors. And
we did understand that conmmuni cati on was nade verbally
to M. MIller, but that data regarding that information
was provi ded today.

VMR. BAXTER: M. Director, may |7?

THE HEARI NG OFFI CER:  Yes.

MR. BAXTER: A question for M. Thonpson, can
you point us to the docunent where you asked for that
data i n advance, because the first tine we understood a
request for the data cane through was yesterday?

MR THOWPSON: Yes. | guess request for
production we filed on May 13, No. 9, all communicati ons
concerning water supply and injury analysis wth any
wat er right holder and their representatives i ncl uding
Eric MIler, whose rights the Departnment consi dered nay
be injured concerning injury anal ysis.

MR BAXTER M. Director, | think that goes
to comruni cati ons about the surface water users. |
think the data underlying that is ground water data, if

| understand correctly. So | don't know if it's
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responsive to that particul ar request.

THE HEARI NG OFFICER  Well, | suppose all of
t hose things can be. | guess they can be part of
argunents if folks think there is a | egal deficiency.
And at least it's clear to you, M. Baxter, what
M. Thonpson interpretation is.

MR, THOWPSON: | guess that does go to the
point. | nean, we submt this request on the 13th. W
get no response to it until we filed a public records
request when information like this isn't provided,
so. ..

THE HEARI NG OFFICER  Well, that's part of the
argunent. M. Thonpson, if you feel there is a fatal
|l egal error in what's happened, those argunents can be
tendered in -- well, depending on what the decision is |
guess, or, you know, certainly in the briefing.

Now, we've tal ked about sone of those dates.
M. Bromey, or Goup 3, do you want to further
el aborate here?

MR. BROMLEY: No, | have nothing to add on the
dates. The dates that M. Thonpson referenced as to the
requests that were nade by Sun Val |l ey Conpany are
correct.

THE HEARI NG OFFI CER:  Ckay.

MS. McHUGH: | do just have sonething for the
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record. Candice McHugh on behalf of the Gty of
Bel l evue. Just the record reflects that the Cty of
Bell evue filed a notion to participate on the 11th, and
we filed a notion to dismss, or rather a notion for
clarification and/or a nore definite statenment on My
14t h, served the parties that we knew had filed notices
of intent to participate at that point. But docunents
were not served on the Gty of Bell evue consistently by
the parties in the matter. And there is a bunch of
things that | understand that until May 19th, we didn't
know who was partici pating.

But the fact is is the only way for a party,
who had filed a notice of intent to participate, |ike
the Gty of Bell evue and al so a notion, was to go and
check the Departnent's website because peopl e were not
consi stently serving people with docunents that were
actually being filed in the proceeding. And we did not
know who to serve fully, frankly, until My 24th at the
pre-heari ng conference on who actual ly appeared at that
poi nt.

In an effort for the City to conply with
notice requirenents, and | think all parties had the
ability to do this, including the Departnent, we filed
peopl e that we knew were directly inpacted, including

t he seni ors because we knew their | awers, and i ncl udi ng
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the juniors because we knew their | awers, and anybody
else that we knewin the area. So that's howthe Cty
of Bellevue did it, and we did not receive all parties
docunents by all other participating parti es.

And frankly, I'mnot so sure we've actually
consi dered or | anded on a full and conpl ete and correct
certificate of nmiling because all of us have used
sonething different. So if we need to delineate that
and how t hi ngs happened, and who wasn't served when, we
can certainly do that in nore detail. But | did want to
make a record, that | don't think any of us have used a
consistent certificate of mailing.

On June 8th, the Cty of Bellevue did request
all witten materi als and nenos regardi ng Meghan's
confirmation to the Director that he could proceed under
| daho Code 42-237a.g. It was denied on June 9th w t hout
qualification citing |Idaho Code 74104(1) and 502, with
the idea that we had the ability to appeal that deni al
to enforce our right to get that information, which we
wll consider. For the record | believe that part of
the attorney/client privilege or any privilege that the
Depart nent may assert has been wai ved given the fact
that it was not cc'd to your attorneys and nade part of
the public record. But whether we will appeal that is a

different question. But | wanted to nmake clear for the
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record that that request was denied in full. And that's
all I have to add.

THE HEARI NG OFFI CER. Ckay. Thank you.

Do we need to tal k about anything el se today?

M. Rigby?

MR RIGY:. Yes, M. Drector. As you can
appreciate, the timng is very critical to ny clients.
And I'mgoing to actually ask for a novel request, which
is that because the Director is very famliar with what
has occurred, in his capacity as the Hearing O ficer,
but also the Director of the Departnent of Water
Resources, and your duty to adm nister, we would request
that we not have any briefing, but rather that this be
submtted as of today.

THE HEARING OFFICER: | will allow, M. Ri gby,
for a short briefing period. Sinultaneous briefs due by
Friday, let's see -- yesterday was the 10th, so | guess
that's the 17th; right?

M5. McHUGH. Yesterday was the 11th.

THE HEARI NG OFFICER  Ch, |I'm m xi ng ny days.
So that would be the 18th, Friday the 18th, sinultaneous
briefs, one submttal. Do you want a page limt?

MR, THOVPSON: Four .

THE HEARI NG OFFI CER: Four pages.

MR, FLETCHER: We'll stipul ate.
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MR, RI GBY: Done.

MR. LAWRENCE: Including the certificate of
mai | i ng.

MR. FLETCHER  Yeah, including the certificate
of mailing. M. Lawence had a great idea.

THE HEARI NG OFFI CER:  And all attachnents.
All right. Friday is the deadline.

Wel |, thanks to everybody for working hard.
And it's been harder on all of you, than it has been on
me. And | recognize how hard all of you have worked, so
t hank you. And we'll close the record at this point.
Thanks everybody. Let's go hone and enjoy at |east half
a day for those that are close to hone.

(Proceedi ngs concluded at 11:17 a.m)
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REPORTER S CERTI FI CATE

|, COLLEEN P. DCHERTY, CSR No. 345, Certified
Short hand Reporter, certify:

That the foregoing proceedi ngs were taken
before me at the tinme and place therein set forth, at
which tinme the witness was put under oat h;

That the testinony and all objections nade were
recorded stenographically by ne and transcri bed by ne or
under ny direction;

That the foregoing is a true and correct record
of all testinony given, to the best of ny ability;

| further certify that | amnot a relative or
enpl oyee of any attorney or party, nor aml financially
interested in the action.

I N WTNESS WHERECF, | set ny hand and seal this
17t h day of June, 2021.

COLLEEN P. DOHERTY, CSR 345
Not ary Publi c

P. O Box 2636

Boi se, |Idaho 83701-2636

My conm ssion expires Septenber 7, 2023.
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