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THE HEARI NG OFFI CER: W are on the record.

We have a new court reporter. | think Beverly
has probably introduced herself to everyone. Wl cone.
| hope you find this to be interesting.

Ckay. W recessed yesterday afternoon and
al | owed people sone tine to talk. Do | need to ask for
any kind of update or do we just |aunch?

MR R GBY: Wll, M. Drector, | just want to
say, we do appreciate that time and we recogni ze it was
many giving up their tinme for us to attenpt to resol ve
this and it was done in good faith. W spent nany
hours, but we have not cone to a conclusion yet. For
t hat reason, we cannot hold this up any further;

t herefore, we suggest we proceed.

THE HEARING OFFICER: |Is there a need for nore
tinme for discussions?

MR RIGBY: | don't believe so at this nonent.
There woul d have to be sonething that occurs that has
not yet occurred. Until that happens, we woul dn't be
able to go anywhere. |If that happens, perhaps we could
t ake a break.

THE HEARI NG OFFI CER:  Ckay. Al right. Thank
you.

Any ot her statenments? Certainly | don't need

or want to know the details of negotiations, but thanks




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - Vol. lll - June 9, 2021 426

for the update.

So given that statenment then, this is day 3,
and the date is June 9, 2021. W wll continue with the
testinmony then today in this contested matter. | think
we are at a juncture now, either M. R gby or
M. Fletcher, where you in group 1 would start calling
W t nesses.

MR. RIGBY: That's correct.

THE HEARI NG OFFI CER:  So - -

M5. CARTER. Director --

MR. RIGBY: | understand -- go ahead.

M5. CARTER. One matter before we get started.
| have a corrected neno for Jennifer Sukow, and
circulated it to the parties yesterday. Let nme know
when you want me to bring her up to get it admtted into
t he record.

THE HEARI NG OFFI CER: Have the parties had
time to review this docunent? |I'massunming it's a
corrected docunent that replaces the table that was
i ncorrect in the first docunent that was received into
evi dence.

MS. CARTER  Yes.

THE HEARI NG OFFI CER:  So how do you want to
approach this? Do we want to nove to substitute this

exhibit or wwthdraw the old exhibit, substitute this one
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M5. CARTER: Yes. | would like to just
substitute this so that the record is not confused.

THE HEARI NG OFFI CER:  Any objection fromthe
parties?

Ckay. The new docunent that is marked -- and
Is it Exhibit 3 still? 1Is that the correct nunber?

M5. CARTER. Yes -- no, it's Exhibit 2.

THE HEARI NG OFFI CER:  So the docunent that was
mar ked as Exhibit 2 previously is w thdrawn, and the
docunent that Ms. Carter has distributed to the parties
and has been reviewed wll be substituted in place. It
will still be nunbered as |DWR Exhibit 2; is that
correct, Ms. Carter?

MS. CARTER  Yes.

THE HEARI NG OFFI CER:  Thank you.

(Corrected copy of IDWR Exhibit 2 received.)

MR. BROWLEY: Can we get an el ectronic copy of
t hat ?

M5. CARTER: Yes, |'ll send that out.

THE HEARI NG OFFI CER:  Any ot her prelimnary
matters?

MR. FLETCHER: M. Director, | sent out an
email this norning. W had sent out a proposed |ist of

order of our witnesses to the opposing counsel so they
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woul d have sone know edge. Because of the changes
resulting fromyesterday's schedule, we're going to be
calling Carl Pendl eton probably right after lunch. For
t hose that may not have received the email, | just
wanted to nake sure they're aware of that.

THE HEARI NG OFFI CER.  Thank you, M. Fletcher.

M. R gby, before we start, | think there's
been sone confusion, and I'm not sure the reason for it,
but there were a nunber of individuals who filed with
the Departnent a notice of intent to participate, and
then | think they were consolidated under your
representation. | think there has been a little
conf usi on about which of those parties or people you're
representing.

Coul d you just read for the record before we
start who you are representing today.

MR. RIGBY: Absolutely.

THE HEARI NG OFFI CER:  Thank you.

MR RIGBY:. To begin wth, there were other

parties -- well, let ne read these and then I'l|l explain
that there are three parties that wll not be
participating today, although they are still parties,

and nove to the third party that we di scussed the other
day.

The ones that are in | guess classification 1
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are Fred Brossy of Barbara Farns, Rod Hubsm th, John
Arkoosh, Alton -- I'msaying it wong -- it's Huyser, of
Big Wood Farns, Carl Legg, Chuck Newell, Don Taber.
Those are the farner parties that we represent.

THE HEARI NG OFFI CER:  Ckay. And then the
other three you al so represent them but only as group 3
partici pants?

MR, RIGBY: Correct. That's N ck Westendorf,
Sabal a Farms, M. Sabala, and David Hults.

THE HEARI NG OFFI CER:  Thank you, M. Ri gby.

Ckay. |If we don't have anything else to
present this norning as a prelimnary matter, M. Ri gby,
you may call your first wtness.

MR RIGBY: Very good. W would call -- oh,

prelimnarily, because of the |arge exhibit binder that

|"musing, is it okay that | sit here? | do have the
mc here. |'ve asked whether or not ny voice is |oud
enough to be carried. |Is there a problen? The problem

with that is that it's so small.

THE HEARI NG OFFICER.  |''m okay wth your being
seat ed.

MR RIGBY: As our first witness we woul d cal
Fred Brossy, please.

THE HEARING OFFICER M. Brossy, if you'd

conme forward, please.
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FREDERI C A. BROSSY, 111
havi ng been called as a witness by the Big Wod &
Little Wod Water Users Association and first duly

sworn, testified as foll ows:

DI RECT EXAM NATI ON
BY MR Rl GBY:
Q Good norning, Fred.
A. Good norni ng, Counsel.
Q Wuuld you please state your full nanme and

current address for the record.

AL M nane is Frederic A Brossy, |11, and |
reside at -- which address do you want; physical or
mai | i ng?

Q Let's go physical.

A. 365 Bryant Road, Shoshone, |daho 83352.

Q Are you a party to this proceedi ng?

A Yes, | am

Q Do you own sone entities that are actually the
farmng entities fromwhich you'll be testifying?

A.  Yes, | do.

Q Wuuld you nane those entities, please.

A. The entity that owns the land and the water is
Barbara Farnms, LLC, and the entity of which I amthe

managi ng nenber and the entity which farns the land is
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Ernie's Oganics, LLC, of which I'mal so a managi ng
menber .

Q Wat's your current occupation?

A.  Farner.

Q Wuld you mind briefly giving the history of
your educati on.

A Well, | got a bachelor's degree in
agroecol ogy, and |I've been farm ng for about 50 years
NOW.

Q Soif I were to ask you your work experience
then other than farmng for 50 years, anything el se?

A Wll, | did a lot of stuff before that but |
don't renmenber

Q Ckay. Let's talk about your farm ng
experience on the lands that are | guess subject to this
particul ar proceedi ng.

A. 1've managed Barbara Farns since 1983;
initially for 20 years for the previous owner, and since
2005, ny wife and | purchased it and | manage it as the
owner .

Q Are you a nenber of what is known as Bi g Wod
& Little Whod Water Users Associ ation?

A Yes, | am

Q Just to make it clear, we won't have every

wtness testify to this, but would you explain what that
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association is basically all about.

A Yes. In 2014, after the short water year of
2013, where we found it difficult to find substitute
wat er when decrees were curtailed, those of us in that
associ ation along the Little Wod Ri ver forned that
association to be able to rent water as a block from
Eastern | daho, and then be able to share it anpbngst
oursel ves so that we woul d have an adequate water
suppl y.

Q So the association itself owns no water as
such; correct?

A. Excuse ne, may | correct that, Counsel? |
confused the two groups. That Big & Little Wod River
Water Users is an association that was forned to make
the first delivery call 2015. The one | just referred
to is another association that was forned to rent water.
| apol ogi ze.

Q GCkay. So this association, is it correct to
say, that it's just an association of you individual
parties and farners in a way to get together and have
one voi ce?

A. That is correct.

Q So it doesn't own any water.

A. That is correct.
Q.

It's not a party to this action other than
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It's being used as the nane of which to signify that the
I ndi vi dual parties are nenbers of that organization. |Is
that a good way to say it?

A. That is correct.

Q Very good.

Are you, in filing this, being a party of this
action, are you famliar with the description of what
they call the Bellevue Triangle?

A. Yes, | am

Q As far as the Director's order and requirenent
that this be nmenbers that are out of the Little Wod and
the Silver Creek drainage area, are you one of those?

Do you divert fromthe Little Wod/ Silver Spring [sic]

dr ai nage?

A. Yes, | do divert out of Silver Creek/Little
Wod Ri ver

Q In front of you are the exhibits for everyone

but if we open it up to what we have naned as Barbara
Exhibits, can you see that the tab is Barbara and then
It goes Exhibit 1, 2, 3, and so on?

A Yes.

Q Wuuld you turn to Exhibit 2, please. It would
be Barbara Exhibit 2.

A, Yes.

Q And what is that?
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A. That is a water right report, which | presune
was issued at the end of the Snake Ri ver Basin
Adj udi cation to describe water rights that we own at
Bar bara Far mrs.
Q And | believe it purports to be Water Ri ght
37-59D; is that correct?
That is the first one, yes.
O the priority date of what?
5/ 27/ 1899.
For the amount of how many cfs?
.38 cfs.
Is this your water right?

Yes, it iIs.

o > O » O >» O P

By "yours,"” when | say "yours," I'mreferring
to you and/or your entity Barbara Farns; is that
correct?

A. That is correct.

Q \Were do you actually divert this water right
fronf

A. This water right is diverted fromthe
four points of diversion |ocated throughout our farm

Q And for lack of better words, this water right
has been referred to as the Cottonwood right; is that
correct?

A. That is correct.
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Q | think it's already been explained in
previous testinony as to what the Cottonwood right is.
| don't think I need to get into that.

But as far as your particular |ocation of the
di version of that right, is that represented by Exhibit
No. 3, it would be Barbara Exhibit 3?

A. Yes, | believe that would be the yell ow shape
t here woul d be our property.

Q The reason for the multiple diversions is that
this is, because it's the Cottonwood right, it's a
redi version right, that's why there's severa
diversions. |s that your understandi ng?

A. That is correct.

Q Thank you.

For the purposes of this particular hearing
and any cl ains that you woul d be making as to the inpact
to this, is this water right significantly involved or
not significantly invol ved?

A.  Fromny perspective, no.

Q So although you own this right, it's not
significant to this particul ar proceeding right now

A. That is correct.

MR RIGBY: 1'd nove for the adm ssion of
Barbara Exhibit 2 and 3, only to show the water rights

as we go through them
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THE HEARI NG OFFI CER°  Any objection to
adm ssion of this docunent?

MR. BROMLEY: (bjection for the record,
Director. And I don't have exhibit nunbers on the
el ectronic copies that were given to ne, but Water Right
37-59D is a source of Big Wod River. M. Brossy was
testifying about Little Wod rights, and the four
corners of the decree in plain | anguage and source says
Big Wod R ver, which is not Little Whod or Silver
Creek. So | would object to adm ssion of this docunent
other than it is what it is. But it's not within the
scope of your proceeding.

THE HEARI NG OFFI CER.  Any ot her objections?

MR THOWPSON: |'Il join in that for the sane
pur pose.

THE HEARING OFFICER: | will overrule the
obj ection, but also state that the significance of these
exhibits are | guess di m ni shed because they are
outside, as M. Brossy has stated, outside the scope of
and the boundaries of this hearing, except that they do
at | east describe, as best as | can determ ne, the total
wat er supply on this particular farm So at |east for
that purpose I'Il let it cone in.

So Exhibits 2 and -- did you just nove for 2

or --
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MR RIGBY: 2 and 3.

THE HEARI NG OFFICER. -- they are received
into evidence with the qualifications |I've stated.

(Barbara Exhibits 2 and 3 received.)

MR RIGBY: M. Director, for the future of
t he other w tnesses, sone of which also own these
rights, and I know we're starting with M. Brossy who
was cutting the first swath at this, it would be the
sane issue. W're only doing it for exactly what you
i ndi cated, which is the total water supply, not
representing that any of these rights are to be used for
t he purpose of this hearing and show ng any injury.

THE HEARI NG OFFI CER:  Ckay.

MR. BROWLEY: M. R gby, by "these rights,"”
you nean 37-59 with suffixes, just so that we're clear?

MR. RIGBY: Wat are known as the Cottonwood
rights.

MR. BROWMLEY: M understanding of those is
they're nunbered 37-59 with an al pha suffix.

MR RIGBY: Wthout |ooking at all of those, |
can't say you're right. You probably are, but 1'll | ook
at those as we go through them

But my point is, is that any Cottonwood rights
woul d have the sane issue of starting in Big Wod, going

t hrough the slough, and then comng into the Little
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Wbod.

MR. BROMWMLEY:. Ckay.

MR. RIGBY: For this hearing today, we're not
purporting, other than to show what the Director
i ndi cated, the total water supply.

MR. BROWLEY: Thank you.

MR THOWPSON: |'Il stipulate that for all
those rights. Al the Cottonwood rights of any
witnesses, |I'Il stipulate to that sane purpose.

MR RIGBY: So that's why |'ve got that one as
No. 1 because | wanted to make sure we got through that
| ssue.

Q (BY MR RIGEBY) 1'd have you refer then to the
Bar bara Exhibit No. 4 and explain what that is, Fred.

A. That's Water Ri ght 37-344A, and that has a
priority date of 4/6/1883, for a diversion rate of 4
cfs.

Q And again, is this owed by Barbara Farns?

A Yes, it is.

Q If you'll refer to Barbara No. 5, what does
that purport to be?

A. Exhibit 5 is a shapefile issued by or prepared
by the Departnent of Water Resources to described the
al l owed pl aces of use for that water right.

Q In your opinion, does that accurately describe
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t he pl aces of use of Water Ri ght 344A2?

A.  Yes, it does.

Q And as well as the points of diversion?

A. Yes, that is correct as well.

Q Just for the Director's sake in making sure he
under st ands what appears to be a streamor river running
t hrough there, would you identify that?

A. That is called the Little Wod River.

Q You are downstream if you will, of the
Tri angl e?

A.  Yes, we are.

Q Very good.

MR, RIGBY: | nove for adm ssion of Barbara
Exhibit 4 and 5, M. Director.

THE HEARI NG OFFI CER:  Any objection to the
adm ssion of these docunents?

Heari ng none, the docunents nmarked as Barbara
Exhibit 4 and 5 are received into evidence.

(Barbara Exhibits 4 and 5 received.)

Q (BY MR RIEBY) Fred, wuuld you turn to
Bar bara Exhi bit No. 6, please.

A Yes.

Q VWiat is that?

A. That is Water Ri ght Report for Water Ri ght
37-973, which is a 2 cfs diversion for the Little Wod
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River, also a priority date of 4/1/1884, also owned by
Bar bara Farns, LLC.

Q Barbara Exhibit No. 7 appears to be place of
use which is identical to No. 5; is that correct?

A. That is correct.

Q So these water rights are used, both water
rights are used on the identical |ands, are they?

A. That is correct.

MR RIGBY: 1'd nove for the adm ssion of
Barbara Exhibits 6 and 7, M. Director.

THE HEARI NG OFFI CER:  Any objection to the
adm ssion of these docunents?

Heari ng none, the docunents marked as
Exhibit 6 and 7 are received into evidence.

(Barbara Exhibits 6 and 7 received.)

Q (BY MR RI&BY) Fred, I'mgoing to ask you the
famliarity you m ght have with the diversion of these
water rights. And the question |I amasking you is: How
| ong have you been working wth these particul ar water
rights and diverting themon the |ands of the exhibits?

A. Since the 1984 irrigation season.

Q At that tine you did not own the | and,
correct?

A. That is correct; | managed it for the previous

owner .
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Q Have there been any significant changes in
pl ace of use of those | ands since you first worked with
t hese water rights?

A. | would characterize that as not significant.
There have been a few acres here and there that have
changed due to pivot installations. And | would qualify
that wth saying that when | took over that farmthere
were only 280 acres actually irrigated at that tine.

Now we' re pushing 300 just due to changes here and
there. But the water rights were allowed for 300 acres.

Q Do you have any suppl enental water, especially
let's tal k about, first of all, through an exchange
agreenent, what they call the 161 condition?

A.  No, | do not have the 161 exchange water.

Q Do you | ease any suppl enental water?

A. For the 2021 irrigation season | have rented
fromthe Cty of Shoshone 100 shares of AFRD #2 water.
So you could characterize that as suppl enental water for
this season only.

Q \Wat was your reasoning for leasing this water
this year?

A Well, we leased it last year to utilize
anongst any users on the river who were short. | didn't
actually use it nyself last year. Then it was offered

to us again and | didn't hesitate because in January it
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was already |ooking a little bit scary so...

Q Do your water rights that you have indicated
here sufficiently water your lands in a normal snowpack
season?

A, Yes.

Q This particular year without the suppl enenta
rights would your water rights sufficiently water your
| ands?

A. No.

Q Let's talk about the crops that you're grow ng
on your lands. Wat are you growing this particul ar
year ?

A. | have 21 acres of organic processing
pot at oes, 65 acres of organic garden bean seed, 20 acres
of organic pinto beans, 60 acres of barley, 75 acres of
al falfa, and various other small acreages of seed crops.

Q Due to the decision to rent suppl enental water
this year, did you change what you ot herw se woul d have
pl anted for this season?

A Well, we elected to grow barley rather than
corn because finishing corn is sketchy. W also cut
back our dry bean acreage from our nornal dry bean
acr eage.

Q Even with your supplenmental water that you

rented, knowi ng the use of water for your |and, are you
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confident that you will have sufficient water to fully
Irrigate your crops?

A No. W're in the process of trying to secure
water fromDistrict 1 to nake up for the shortfalls in
decreed water.

Q These shortfalls, in your opinion, will they
be injurious to the full growh of your crops?

A. Yes, they will, especially if we can't find
any nore supplenental, any nore water to get by wth.

Q In your experience, nunerous years of working
on these | ands, have you seen any historical changes in
the available flows in the Lost River [sic] under your
water rights?

A.  Yes, we have.

Q Describe what you have seen personally.

A. Increasingly we are unable to utilize all our
water rights year in, year out because there have been
nore years of curtailnment, or priority cut | guess is
the correct term And we since 2013 have | eased
seasonal water | guess in six of those years, six of the
years since 2013 to nmake up for that.

Q Have you attenpted to change watering
practices to conserve water?

A. Definitely so. W started in 1984 wth al

open ditch irrigation, gradually installing sprinklers
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and gated pipe to nake it nore efficient, and then
starting in 1998 installing pivots. Just |ast night at
dark we just finished firing up an enmergency pipeline to
repl ace 2,100 feet of ditch from our headgate to sone of
our irrigated lands. W're continually trying to nmake
It better.

Q So as far as loss is concerned, how would you
cat egori ze your | oss of water now conpared to what you
had before? "Loss" neaning not getting to the actual
pl ant .

A.  Could you rephrase the question, Counsel.

Q M question is, that fromdiverting fromthe
river to the plant there's obviously sone seepage that
occurs in ditches and otherwi se. M question to you is:
What have you done to -- and you've testified alittle
bit as to what you've done to make sure that you're not
having the loss. Can you categorize what kind of |oss
you believe you are now having fromthe diversion of the
river to the plant?

A Wll, it's the loss is deceasing as we install
nore efficient systens but | would have a hard tinme
categorizing that wwth a nunber. |'mhoping that this
pi peline we just got going will significantly reduce the
amount of water that those lands that it serves require

but it remains to be seen. W'IIl have to work with it
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for a few weeks, if we have the water to do that, and
see what the flows are versus what they've been.

Q Now, you're involved in this matter. Are you
taking the position that the lower streamflows in the
Little Wod are a result of any punpi ng upstreanf

A Yes. Yes, | am

Q Cdearly there are other reasons for reduced
flows, i.e., the weather, as you indicated, |ooking at
it this spring; correct?

A. That is correct.

Q You can't do anything about the weather. The
question is, and | guess are you here because you're
asking for a curtailnment of lands within the Triangl e?

A, Yes.

May | clarify that, Counsel ?

Q Certainly.

A. | would add to that, curtailnent of rights
junior to our rights.

Q So are you asking then that the adm nistration
of this be done in priority regardl ess of surface or
gr oundwat er ?

A. That is correct.

Q Now, you're no hydrol ogist; correct?

A. That is also correct.
Q.

Wiy do you believe that the punping in the
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Triangle inpacts the flows that pass your place, and
therefore, affect your priorities?

A. Well, over all the years |'ve been on that
particular farm we've seen fromtinme to time when punps
have been shut off, surface flows in Silver Creek have
conme back quite rapidly. So we know there's a
connection. You don't need to be a hydrol ogist to know
t hat .

| would also add that | farmed in the Triangle
when | was a young man, and | saw the other end of this
situation. So | have firsthand experience with that as
wel | .

Q So how soon thereafter when wells are shut off
in the Triangle do you see it, noticeably see an
increase in flows in the Lemhi [sic]?

A. In the Little Wod River.

Q I|I'msorry.

MR THOWPSON: We'll stipulate it happened in
the Lenmhi. (Laughter.)

MR RIGBY: That's what | get for being in too
many basi ns.

Q (BY MR R@A&BY) Inthe Little Wod. Sorry.

A Well, | can't specifically pin that down to
exactly how many days, but within days we have seen

fol ks come back, particularly |ast August, there was an
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I nci dent where that occurred.

Q \Wiat do you nean? Wsat occurred?

A Wll, that flow at Station 10 on the Little
Wod above Richfield was down to 7 feet. The
wat ermaster was quite alarnmed and he was able to get a
few wells voluntarily shut off, and wthin a week the
flowin the river was back to | believe 35 or 40 cfs.

Q You were personally involved with that and saw
t hat occur?

A Well, I was conmunicating with the
wat ermaster. He was keepi ng ne apprised of what was
goi ng on.

Q Is it a fact that you and others on the Little
Wood, your diversions are controlled by the waternmaster;
is that correct?

A. That is correct.

Q That would be Kevin Lakey?

A. That is correct.

Q Do you believe that in any way you are
overwatering your plants, or in essence what is known as
wasti ng water?

A. | do not believe that.

Q Have you attenpted to determ ne what injuries
you are sustaining to your crops?

A. \Well, several weeks ago in preparation for
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this proceeding, we attenpted to anal yze what the | ack
of decreed water would do to what crops, and | have
submtted that as a --

Q An exhibit?

A. A projection of injury, which | hope is in
her e.

Q Yes. Soif you'll turn to Barbara Exhibit 1
pl ease. Was this sheet produced by you or at least in
connection with the data you provi ded?

A, Yes, it was.

Q Wthout getting into too nuch detail but
obvi ously naking certain that it's understood what
you're attenpting to do, why don't you start wth the
first line and explain what each of the nunbers are and
where you obtai ned those nunbers, please.

A Ckay. If I may I1'd like to preface this wth,
we started with the fullest of our crops, then we | ooked
at what water we knew we had available, i.e., 66 inches
of Anerican Falls District #2, that we rented fromthe
Cty of Shoshone. And it was clear to us with the val ue
of the processing potatoes and the garden seed beans, it
nmade sense to prioritize the irrigation of those. So we
cal cul ated that that 66 i nches would water the potatoes
and a portion of the garden bean seed acreage. So we

dropped themoff the list. So this is the crops that we
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project to be short based on the only water being
avai |l abl e, that would be that 66 inches.

Q Let nme stop you there. Since you've created
this chart, have the conditions actually gotten better
or worse on the Lemhi?

A.  You better be careful, Counsel, it's the
Littl e Wod.

Q On the Little Wod.

A. | actually think they have gotten a hair
better because today | believe is the 9th of June and |
do not think that 4/1/84 will go off until tonorrow. It
survived June 5th. That was partly because there was a
rain event and Magi ¢ Reservoir shut off for a week, and
t hat changed the dynamc on the Little Wod River.
However, | still anticipate, per our conversation with
the watermaster this norning, that the 4/6/83 could be
off as early as the 15th of June. So |I think the
Situation is ostensibly the sane as | projected here.

Q So continuing on then, that's the crops you
have di scussed.

A. Okay. So what | listed were the crops that
"' mgrowi ng, the acreage of those crops. | projected
t he days of water needed per last irrigation, projected
cutoff date per Kevin Lakey as of | believe it was 5/21

when we got this information to prepare this, calcul ated
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days of shortfall, put in yield targets based on our
contracts for these crops.

Q Let nme stop you there. How accurate is that
target? By that |I'm asking: Do you have historical

contracts that would indicate that you have net those

targets?
A. | have been doing this for a long tine and I
have | ots of contract information. | don't always neet

the target but I'mcounting on neeting it if at al
possi bl e.

Q So when you don't neet it, is it close or is
this typically high?

A. No, this is a reasonable target. | would
suggest that in farmng nothing is ever right on the
noney so. ..

Q Under st ood.

Ckay. Continue on.

A. So that was how | canme up with the projected
|l oss. And then | just did the value of the crop based
on the loss yield. And in the case of new seeding
alfalfa that we would like to plant in August, there's
sone | oss carryforward into 2022 as wel |.

Q Explain that. Wy is that? So in other
wor ds, you have a colum, the second-to-the-last col um

woul d be your projected | oss for 2021 and then you have
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I n your |ast colum a projected | oss for 2022.

A. That is correct.

Q So explain your 2022.

A. If we can't plant those acreages of alfalfa
this season, get them established so they're ready for a
full season of harvest in '22, we'll |ose a couple
cuttings' worth of harvest while we're establishing it
next spring. That's what that's for.

Q That would be the sane for your w nter wheat?

A Wll, the winter wheat actually --

Q Wuld still be seeding new al fal fa.

A. Yes, that's the intention, behind the barl ey
and the w nter wheat.

Q And again, the last colum, which is the
organi c green crop, again, seeding alfalfa?

A. Yeah. [It's the sane scenario, yes.

Q So it purports to say on your Barbara
Exhibit 1 that you woul d project your projected revenue
| oss for 2021 as being $222,000; is that correct?

A. That is correct, because we considered the
purchase of extra water to be an injury as well.

Q Have you obtained that water yet?

A.  Yeah, we're about to start using it.

Q | shouldn't say "obtained.” Actually diverted

t he water yet.
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A. | don't believe we've needed to divert it. |
t hi nk we' ve been staying wthin our 300 inches of
decrees thus far. But as | say, | believe that changes
either in the norning or the next day.

Q So with your supplenental or what water you've
been able to acquire by |lease, did | understand your
testinony to say that you're still looking for extra
because you don't believe this will be sufficient?

A. That is correct. W are trying to nake sure
we can replace a portion of the decrees with Snake River
water fromDistrict 1. That's our intention.

MR, RIGBY: Just a nonent.

I have no further questions.

THE HEARI NG OFFI CER.  Thank you, M. Rigby.

M. Fletcher, do you have questions?

MR. RIGBY: ay. Thank you. Yes. | would
nove for the adm ssion of Barbara Exhibit 1 as testified
to by M. Brossy.

THE HEARI NG OFFI CER.  Any objection to the
adm ssion of this docunent?

Heari ng none, the docunment marked as Barbara
Exhibit 1 is received into evidence.

(Barbara Exhibit 1 received.)

THE HEARI NG OFFI CER.  Thank you, M. Ri gby.

M. Fletcher.
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DI RECT EXAM NATI ON

QUESTI ONS BY MR FLETCHER

Q | just wanted to touch base on this rental
water. The water you rented is, you said you rented it
from Shoshone, the City of Shoshone?

A, Yes, | did.
And it cost you $3,300 to rent that?
For the season, yes.

For this year?

> O > O

Yes.

Q That's an additional cost to your operation
correct?

A Yes, it is.

Q If you're able to acquire additional water
t hat you' ve been | ooking at, have you been quoted a
potential price for that water?

A.  Yes. W have |ooked at, as | nentioned,
trying to replace all told about two-thirds of our
water. So we woul d be replacing the 400 i nches of '83
| ess 66 we' ve al ready obtained from AFRD #2, and that
has been quoted to us delivered with the wheeling fees,
et cetera, at about $75 an acre-foot. And we are
| ooki ng to purchase 400 acre-feet if we can get it.
And as | say, that's not full replacenent.

It's just to do a better job of naking some of these
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crops happen. W also are hoping to get sone AFRD water
froma neighbor to finish the season because that 400
acre-feet won't last through -- that will only get us

t hrough July; it won't get us into August.

Q So if you were able to rent additional water,
t hat woul d be an additional cost to your operation;
correct?

A Yes, it would; a significant cost.

Q The reason you're renting this water is
because your 1883 and 1884 priority rights in the Little
Wod are being curtailed within the next week?

A. The '"84s within this week and the '83s next
week, as far as | know.

MR. FLETCHER: Thank you. | have no further
guesti ons.

THE HEARI NG OFFI CER:  Thank you, M. Fletcher.

M. Barker or M. Thonpson.

CROSS- EXAM NATI ON
BY MR THOWPSON:
Q Good norning, M. Brossy.
A. How are you, M. Thonpson?
Q Travis Thonpson for the South Valley G ound
Water District.

| don't know why Jerry chose you first. Are
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you first string or the first wave of infantry for this
matter?

So goi ng back to your questioning with M. --

MR. RI GBY: He asked the sane question,
Counsel

THE WTNESS: | pointed out that Bis after A
but Arkooshes didn't go first.

Q (BY MR THOWPSON) GCoing back to your
guestioning with M. Rigby. It's true that you are
requesti ng conjunctive adm nistration of junior
groundwat er rights this year?

A No. W're requesting admnistration of water
wthin Basin 37 in priority. | believe there's a
di stinction.

Q Okay. But you recall our deposition a couple
weeks ago; is that correct?

A. | do recall our deposition a couple weeks ago.
And | did not, at that tinme, understand the distinction
bet ween those two phrases.

Q GCkay. So you are or are not requesting
conjunctive adm ni stration?

A. | amnot requesting conjunctive adm ni stration
at this tine.

Q That's alittle different than your answer you

gave a coupl e weeks ago. Wuld you agree?
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A | just admtted that. | now understand nore
fully the term nol ogy.

Q So as far as surface water right
adm ni stration, that's happened on your farm ever since
you started in 19837

A. That's correct.

Q You haven't had to request that specifically,
have you?

A. No. And | mght add, we shouldn't have to
request it of any water right.

Q You are claimng injury or adverse effect to
your senior rights caused by juni or groundwater punping;
Is that true?

A Yes, | am

Q But you have not identified which specific
groundwat er rights are causing that injury. Do you
agree?

A.  No, | have not.

Q Your Exhibit 1 which you were just tal king
about, that's an estimate of your potential injury to
your farm ng operations this year?

A Yes, it is.

Q But you have not identified how nmuch of that
Injury i s due to groundwat er punping alone. Do you

agr ee?
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A. That's true.

Q W tal ked about different water conditions.
You agree that water conditions vary year to year?

A.  Yes, | do.

Q And that shortfalls to a water supply are a
year - by-year eval uati on?

A, Yes.

Q Have you made croppi ng deci sions based upon
anticipated | ow water supplies?

A. Yes. As | pointed out in earlier questioning,
we chose not to grow corn or as many acres of beans
based on potentially shorter water season.

Q That decision was nade | ast winter?

A. It was made during the course of the wnter,
yes.

Q As far as your nethod of your irrigation, you
have all sprinklers and pivots; is that correct?

A. No. W have | believe approximately 75 acres
of surface irrigation.

Q That's the gated pipe?

A. Yes, sir.

Q Thank you.

Your water fromthe river is all diverted into
pi pel i nes?

A It is as of last night at dark.
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Q You tal ked about your potential |osses. You
don't have any conveyance | osses fromthe river to the
poi nt of application?

A. Hopefully not. Historically yes.

Q Wuuld you agree that your only loss in your
operation is fromthe spill out of your pivot ponds?
Water that is not used directly on the crop?

A No, | don't think I would agree with that
because |I think there are other unknown advance | osses
that | can't explain. Nobody has been able to explain
themto ne.

Q But the one you can explain are those spills
out of those ponds; is that correct?

A. That is correct.

Q That water goes back into the Little Wod

Ri ver?
A.  Yes, it does.
Q But it's not neasured?
A. No, it's not neasured.

Q So you don't have a good estimte of what
t hose | osses m ght be on an annual basis?
A. | really don't. There's no way to neasure
t hem
Q As far as your crop water need, you have not

conme up with a total annual volune for crop; is that
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correct?

A. Per crop or per farn? O |'mnot clear.

Q | would say for your whole farm

A.  No, | have not.

Q Can you hel p ne understand your crop table a
little bit nore on Exhibit 1. | have a specific
question as to Water Right 37-973. Do you see that
colum, those rows?

A.  Yes, | do.

Q Does that table nmean that you are only using
that Water Right 37-973 on the, | count 88 acres of
al falfa green chop, rye green chop?

A. No, that is not exactly what we intended in
this table. Wat we were trying to show was t hat
because that water right will be cut before the '83
wat er, that would be the crop that would be sacrificed
first.

Q So fromthe point that the "84 right is
curtailed, you don't anticipate using your '83 water on
that crop the rest of the year?

A.  Probably not because it's not going to | ast
much | onger.

Q Sois it probably not or you won't?

A | would stick with probably not. |[If there was

an opportunity because we were wet on sonething el se and
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there was a day or two we could water hay, we would sure
try.

Q You tal ked about other potential rentals if
you were able to secure additional rental water. Wuld
that be a circunmstance when that '83 water m ght be used
on that crop?

A Well, | would characterize it as we don't
anticipate getting this rental water before the '84 is
off. So if we have the rental water in tine to repl ace
the '83 we'll be lucky. So | don't think that's exactly
accur at e.

Q So the priority did not get curtailed on
June 5th; is that correct?

A O the 4/1/84?

Q Yes.

A. That is correct.

Q So would that change the days of supply
shortfall in that other colum?

A.  Yes, it would change them the anmount of days
bet ween June 5th and whenever that priority is cut in
t he next several days.

Q Up to this point, have you diverted the '83
right onto those acres?

A Well, that's not an answerabl e question. W

divert water as needed at whatever diversion serves
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what ever crop as it's needed. So there's no distinction
between '83 and '84 until the '84 is gone.

Q That helps. | just wanted to confirmthat you
don't have a dedicated point of delivery fromthe river
for your "84 right, it's all conmbined; is that correct?

A. That is correct.

Q So the remaining acres identified under your
"83 right, that's about 280 acres; is that correct? |If
you subtract the 88 acres we were just tal king about.

O 270, it's in that nei ghborhood.

A. 1 don't make that distinction so | don't know
how t o answer that question.

Q Looking down at the colums that you di scussed
about the rented water from Shoshone, the AFRD #2 water,
did you use any of that Little Wod water on those
acres?

A. Again, the question doesn't really nmake sense
to me. But we conbine all the water we have avail abl e
to get the job done as it's in priority. Wen it's cut,
t hen we reduce acres accordingly per crop needs, crop
val ue, et cetera.

Q So maybe 1'Il ask it a different way. Have
you used any of that AFRD #2 water yet?

A. | don't believe | have. | believe |'ve stayed

wthin ny 300 i nches of decreed water thus far but |
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don't know that for sure because | haven't checked with
t he wat er mast er.

Q Have you requested that delivery?

A.  No, | have not.

Q But at least through today your '84 and ' 83
water rights have been on, they've been delivered to al
acres in this table?

A. That is correct.

Q The AFRD #2 water that you rented fromthe
City of Shoshone, you expect to receive that water
t hrough the end of the irrigation season?

A.  Yes, | do.

Q That would be the Septenber 15th day?

A. That or longer if AFRD delivers further into
t he season

Q You nmde that decision to rent that water back
in January; is that correct?

A. | believe that is correct.

Q If we can turn to your water rights, maybe
just Exhibit 4. Do you have that in front of you?

A.  Yes, | do.

MR. BROWLEY: Counsel, what water right nunber
s that?

MR. THOWPSON: That's 37-344A.

MR. BROMLEY: Thank you.
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Q (BY MR THOWPSON) M. Brossy, could you turn
to the second page of that exhibit, | think it's a |ist
of conditions. Can you read Condition No. 5.

A It says: "This right is limted to the
irrigation of 295 acres within the place of use
descri bed above in a single irrigation season.”

Q I've got a different condition.

A.  You wanted Exhibit 4, Water Ri ght 37-423?

Q I'msorry, | think that's a different batch of
exhibits.

MR. THOWPSON:. Can | approach for a second?

THE HEARI NG OFFI CER:  Sure.

MR THOWPSON: |'Il let Jerry figure it out.

THE WTNESS: W had it right alittle while
ago.

THE HEARI NG OFFI CER: | thought these were
col or coded but they're not.

THE WTNESS: | found it.

THE HEARI NG OFFI CER°  How cone his are green
and m ne are yell ow?

MR RIGBY: Talk to Chase.

THE WTNESS: So you want nme to read Condition
57?

Q (BY MR THOWPSON) | think that's correct, on

t he second page.
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A. The "Use of this right is conbined with water
from Bi g Wwod Canal Conpany"? That one?

Q Yes. So you have shares in the Big Wod Cana
Conpany; is that correct?

A. That is correct.

Q How nmuch water do you receive?

A. | have 200 shares, which per our contract with
a former owner of this |land, anpbunts to 314 acre-feet.

Q Have you diverted any of that water this year?

A. | do not believe we have needed any of that
water. | have, however, offered it to other water users
on the river when their rights were cut in the | ast
week.

Q W did you offer that to?

A. | offered it to the Arkooshes, Charles Newell,
and Al ton Huyser.

Q Do you know if they called for that water?

A.  You would have to ask the waternaster.

Q So as far as your farm vyour total supplies
this year, at |least authorized to be used on your
property, you had your Little Wod rights; correct?

A.  Thus far, yes.

Q And Big Wod Canal Conpany shares; correct?

A Until -- thus far, yes.
Q.

And the Cottonwood right we discussed earlier
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that M. Rigby addressed; is that correct?

A | really don't know if that was ever even on
it, to be honest with you.

Q So at least as you understand it, no water
applied to your farmfromyour Big Wod sources this
year; would that be true?

A. As far as | know, yes.

Q Was the Cottonwood right delivered to any
ot her users, to your know edge?

A. As | say, | do not know if the Cottonwood
right was in priority this year; so | can't answer that.

Q As far as your specific Cottonwood right, did
you offer to let that right be used by others?

A, No.

Q You've identified on your table, Exhibit 1 --
i f you want to turn back to that. Do you have that, the
predicted injury table in front of you?

A.  Yes, | do.

Q So can you just describe, you have the yield
target that | believe were identified with contracts; is
that correct?

A. That is correct.

Q Those contracts were not produced as part of
our deposition. Do you agree with that?

A. That is correct.
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Q Can you just describe how you've identified
your projected 2021 yield | oss.

A. Well, the targets you see under the colum
Yield Target through the malt barley |line are contracted
anounts, and the projected |oss is based on our
anticipated difference in yield if we can't irrigate
t hose crops to maturity.

Q This estimate appears to be a total |oss for
certain crops but then it appears to be 50 percent for
sone; is that true?

A. Yes. And | believe it's been eons, it feels,
since | did this, that the 50 percent is based on the
fact that we antici pated being able to cut 2 tons of
hay, even with a curtailnent, because we' ve al ready cut
one and the other one is conmng. The others are based
on the fact that we don't expect, w thout enough water,
we don't expect to mature the crop.

Q D dyou performthose cal culations? Are those
your nunbers?

A, Yes.

Q \Wat was the basis for that, 1"l call it
50 percent?

A Wll, | took the average green chop tonnage
produced on the third and fourth cutting | ast year and

considered themto be a loss for this year
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Q Conparing prior years from when you' ve nade
four cuttings as opposed to two; would that be correct?

A. That is correct.

Q The Projected Cutoff Date, that was an
estimate provided by the watermaster, Kevin Lakey?

A. That is correct.

Q The 1884 water right did not get curtailed on
June 5th; is that true?

A. That is correct. Thank goodness.

Q The latest projection for the 1883 is stil
June 15, is that your understandi ng?

A. | actually don't have an update on that. |
heard that 9/1/83 would be off on Monday; so | am
anticipating that one follows.

Q You had a little discussion with M. Ri gby
about your understandi ng of groundwater use in the
Triangle, flows in Silver Creek, and it's your
contention that they have an effect; is that correct?

A. That they have in fact?

Q That they do have an effect on Silver Creek
flows.

A.  Yes, they do. That is ny inpression.

Q If groundwater rights are curtailed on July 1,
w il your 1884 water right priority be restored this

season?




© 00 ~N oo o b~ w N P

N NN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

Hearing - Vol. lll - June 9, 2021 468

A | think it will.

Q \VWhat's the basis for that?

A. My understanding is that a curtailnent in the
Triangl e woul d yield enough water to refill that water
right.

Q \Wat's the basis for enough water? Wat's
your estimate?

A. Well, there needs to be a certain anmnount of

flow at Station 10 above Richfield for that right to be

good.
Q Do you know how nuch that is?
A. | believe it's in the nei ghborhood of 35 cfs.
Q For your 1884 water?
A. For the '84, for everything senior and the
"84s to remain in priority, | believe that's true.

believe that's the need.

Q Wuld the waternaster records, as far as the
list of rights in priority and quantities, determ ne
t hat anmount ?

A, Yes.

Q How about as far as timng, do you know i f
that timng would cone back in tine to benefit your '84
right?

A Well, if there was curtailnment July 1 and we

saw water within a week, very definitely.
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Q As far as your 1883 water right, if that's cut
off on June 15th, what happens to your crops?

A Wll, if we can't secure nore water from
District 1, we take our renmining rented water and water
garden bean seed and potatoes and take a | oss on
everything el se.

Q So if you're unable to rent water, your garden
seed beans, if they're cut off on June 15th, total |o0ss?
A. The acreage that can't be covered by the

66 i nches of AFRD #2 water.

Q How about the pinto beans?

A As well.

Q And your purple barley?

A. There m ght be sonething that could be green
chop there but | doubt it will pmature. 1It's not that
far al ong.

Q How about the malt barley?

A.  Sane thing.

Q And the no-till pinto beans?

A. W wouldn't even do anything with that project
if there's no water.

Q So if junior groundwater rights are curtail ed
on July 1st, will your water right, your 1883 water
right, conme back in tine to save those crops?

A. | believe so. It would be -- it would be in
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priority before the '84.

Q As far as timng, if that water canme back md
to late July, would that be sufficient tinme?

A. Well, ny understanding is if there were
curtailment on July 1st, the water would recover, flows
in Silver Creek would recover before late July. It
woul d recover within a week or so of the curtail nents.

Q Who supplied that information?

A Wll, I don't know exactly. W' ve had
numer ous conversati ons about this anongst ourselves. So
exactly where that information would be attributed to |
can't say.

Q Have you reviewed the Departnent's nmenos in

this case?

A. | have not reviewed the Departnent's nmenos
conpl etely.
Q I'll represent to you | believe Jennifer

Sukow s neno does a nodeling analysis of curtail nent by
certain days and projected quantities. Wuld you agree
with that?

A. 1've heard that.

Q Any reason to disagree with that estimate of
timng and quantity?

A.  Not that | know of, no.

Q So as far as quantity, if what Ms. Sukow
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predicts through the nodel prediction, whatever water
shows up, however that quantity fills priorities, you
woul d agree that would be the best information for you?

A Wll, | believe right now since groundwater is
still a mystery to everybody, that's the best
i nformati on we have to date.

Q CGoing back to those crops, the garden seed
beans, pinto beans, purple barley, nalt barley, no-til
pi nto beans, what benefit to those crops will occur if
wat er shows up in August?

A. Wll, those crops that have already fail ed due
to lack of water in July would be nothing. But for
exanple, our ability to plant new seeding alfalfa would
be back on the table if we had August water.

Q If the water predicted to show up from
curtailment, would you agree that there will be sone
| oss at the H ghway 93 crossing?

A. No, I"'mnot going to agree to that.

Q Are you aware of sone estinated | osses at that
| ocati on?

A. 1've heard lots of figures bandi ed about.

Q Do you have any reason to dispute those
estimates made by the waternaster or others?

A Well, they're fl ow dependent. There's

different | osses depending on different river |evels.
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And | think it's nostly hearsay at this point.

Q As far as curtailnment of groundwater rights,
do you have any estinate of what water remains in the
aqui fer for the 2021 season, if that occurs?

A.  No.

Q If there is a quantity of water, and I'1]1
represent the Departnent's estimate is 67 percent, woul d
you agree that would not show up in the July to
Septenber tine franme in Silver Creek?

A. | do not know.

Q Have your 1883 water rights been curtailed
bef ore?

A. | believe they were curtailed in 1994 but |
honestly can't recall. And they nay have been curtail ed
anot her couple tines in the years |'ve been managi ng.

Q How about the 1884 water right?

A Yes.

Q And sonetines in July. Wuld that be fair?

A It was curtailed in July of 2013, | renenber
that distinctly. But rarely in July; it used to run
I nt o August before curtail nent.

Q I'dIlike to go back to your questioning with
M. Rigby about |ast August. Do you recall that?

A, Yes.

Q And I think we tal ked about that in your
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deposi ti on.

A.  Yes, we did.

Q Wuld you agree that the calls that were nade
or the pleading by the watermaster to put water back
into Silver Creek, do you agree that was a conbi nation
of surface water and groundwater?

A Yes, | would. But 1'd also refer to his
comruni cation with me that a portion of it could not be
expl ai ned by surface water; it had to be groundwater.

Q So the flows that you wi tnessed cone back up
woul d have been a result of both surface diversions and
groundwat er di versions shutting off?

A. Yes, that's correct.

Q So you don't have a calculation as to what
t hat percentage woul d be?

A.  No, but | believe that he said that between 10
and 15 cfs of that return or that increased flow could
only be attributed to groundwater.

Q It would be a question for the watermnaster?

A.  Yes, it would.

Q As far as witnessing what is occurring in the
Little Wod R ver, at your diversion is there always
water flow ng by; is that true?

A. Yes, there is, because the Snake River from

Anerican Falls Reservoir District is conveyed through
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the mddle of our farm
Q So that water is going past your farm during
the entire irrigation season?
A Yes, it is.
Q So are you able to | guess evaluate inpacts of
groundwat er at that |ocation?
A.  No.
MR, THOWSON:. That's all the questions |
have.
THE HEARI NG OFFI CER:  Thank you, M. Thonpson.
M. Laski or Ms. O Leary, questions?
MR LASKI: None.
THE HEARI NG OFFI CER: G oup 3. M. Broniey.

CROSS- EXAM NATI ON

BY MR BROMEY:

Q Hi, M. Brossy.

A H, M. Bromey.

Q First of all, Chris Brom ey on behalf of Sun
Val | ey Conpany. Just a coupl e questions.

I think if I heard you correctly, you said

groundwater is still a bit of a nystery.

A | think it is.

Q So then in your opinion, does it nake sense to

curtail juniors when it's nysterious if it wll nake it
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downstreamto you?

A No, | would like to qualify that. It's a
nystery because we will never know exactly what's going
on under there but we've seen evidence that curtail ment
makes a difference.

Q \What evidence is that?

A Well, | would offer the response to
M. Thonpson's | ast question about what happened | ast
August on Silver Creek in comunications with the
wat er mast er .

Q Wuuld you agree that the nodel curtail nent
runs, they've got to nake it past Station 10; correct?
| heard you nention water needs to go past Station 10.

A. That is correct.

Q Are there losses fromthe Triangle to
Station 10 and past Station 107

A. |I'msure there are.

Q M. Brossy, listening to M. Thonpson, he
asked you if you were requesting conjunctive
admnistration. | was at your deposition and heard that
you said you were. So you changed your testinony today
on that point. The question | have for you is: Are you
changi ng your testinony from your deposition where you
said you weren't seeking adm ni stration outside of the

Bel | evue Triangle or are you still requesting
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admnistration only within the Triangl e?

AL M testinony is based on the Director's order
of this proceedings, which is at this point in tine
limted to the Triangl e.

Q Thank you.

M. Brossy, do you know your typical water
delivery per acre?

A. | do not.

Q Can you venture a guess?

A. | would venture a guess that it's close to
6 cfs tines the irrigation season divided by the acres,
because we are al nost always utilizing all of our water
right.

Q In your deposition testinony you said it was
around 5 acre-feet per acre. Does that sound about
right?

A.  That was conpletely a guess on ny part.

Q Sitting here today, do you think it's nore or

do you think it's | ess?

A. | think historically it's been that. |'m
hopi ng that going forward it will be able to be reduced
by the pipeline we've just installed. | think that |I'm

confident and counting on that to nake a big difference.
Q SO up until today then it was 5 acre-feet per

acre?
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A.  As a guess, but yes.

Q M. Brossy, do you know historically in the
1900s tine frame how many cuttings of alfalfa farners
were getting on your farmor in your area?

A. No, | don't.

MR. BROWLEY: Nothing further. Thank you.

THE HEARI NG OFFI CER  Thank you, M. Broml ey.

Ckay. O hers in group 3, M. Sinpson.

Let's see, M. Robertson?

MR. ROBERTSON: | do not.

THE HEARING OFFICER: |Is M. O Bannon with us
here today? Questions?

MR. O BANNON: No questi ons.

Redirect, M. Rigby.

MR RIGBY: | think ny questions woul d be what
M. Foster will be asking so I'll allow himto --

MR. FLETCHER: M. Fletcher.

MR RIGBY. M. Fletcher. OCh ny Cod.

MR. FLETCHER: You need sone sl eep.

THE HEARI NG OFFI CER°  Coming to a basin near
you. M. Fletcher is in the big |oss whether he wants
to be or not.

MR RIGBY: So | do not have any.

111
111
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REDI RECT EXAM NATI ON
BY MR FLETCHER

Q | just wanted to clarify sonething. You
stated you own 200 shares of Big Wod Canal Conpany
wat er; correct?

A. That is correct.

Q And early in the season this year | think you
testified you didn't need them because your priorities
were on and you were able to fulfill your water needs
early in the season with your water supply.

A. That is correct.

Q Your natural flow supply; correct?

A. That is correct.

Q So you offered those to sone nei ghbors in case
they needed it; correct?

A. That is correct.

Q Is the Big Wod Canal Conpany water supply
going to be reliable for you later this year?

A, No.

Q Wy is it not going to be reliable?

A. Wll, that water is not delivered or not
avail able to us after Magic Reservoir ceases delivery.

Q Do you have any idea of when Magi c Reservoir
IS going to cease delivery this year?

A. | heard yesterday it wll be tonight or
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t onor r ow.

Q So wthin the next few days the Big Wod wat er
woul d not be available to you or your neighbors or
anyone el se.

A. That is correct.

MR. FLETCHER: Thank you. | have no further
questions.

THE HEARI NG OFFI CER:  Thank you.

Recross based on the redirect? M. Thonpson?

MR, THOVWVPSON: None.

THE HEARI NG OFFI CER: M. Brom ey?

MR. BROMLEY: No.

THE HEARI NG OFFI CER.  Anybody el se?
M. Laski?

MR, LASKI: No.

THE HEARI NG OFFI CER:  Thank you, M. Brossy.

Let's take a break for 10 m nutes.

(Recess.)

THE HEARI NG OFFI CER: W' re back on the record
after a short norning recess.

| want to tell everybody after listening to
both the direct exam nation and the cross-exam nation of
the last witness, | amleft with the inpression of
greater urgency in this matter, and amtelling

everybody, putting themon notice right now that we wl|
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go late tonight. | want to finish testinony as quickly
as we can because it appears to ne there's an urgent
need for me to resolve this matter.

So plan to stay naybe until 9:00 tonight.
We'l|l start early tonorrow and we wll go |late tonorrow.
Let's see, though, we can't -- yes, we can. Late
tonmorrow, |ate Friday, and Saturday.

Ckay.

MR RIGBY: M. Director, based upon that, I
need to make sure the rest of our w tnesses are com ng
today. We were not anticipating -- perfect.

THE HEARI NG OFFI CER  Ckay. M. Rigby, next
W t ness.

MR RIGBY: Yes, M. Director. W would cal
M. Hubsmith to the stand.

THE HEARI NG OFFI CER: M. Hubsm th, cone
f or war d.

RODNEY F. HUBSM TH,
havi ng been called as a witness by the Big Wod &
Little Wod Water Users Association and first duly

sworn, testified as foll ows:

DI RECT EXAM NATI ON
BY MR RI GBY:

Q Good norning.
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A. Good norni ng.

Q How are you doi ng?

A. (Good.

Q Just what you want to be doing; right?

A. Absolutely. | don't have nothing else to do.
Q Please state your nane and current address.

AL M nane is Rodney F. Hubsmth, | live at 1073

East H ghway 26, Richfield, |daho.

Q Are you a party in this proceedi ng?

A Yes.

Q You were here during the examof Fred just a
nonent ago?

A.  Yes, | was.

Q Rather than get into the association, that is
the Big Wod, Little Wod Water Users Associations in
detail, do you agree with his testinony as to what that
association is all about?

A Yes.

Q Are you a nenber of it?

A Yes, | am

Q VWhat's your occupation, Rodney?

A. | consider nyself a farmer-rancher at this
juncture. | was a previous dairynan.

Q Previous dairy?

A. Yes, | had a dairy operation up until 2014.
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Q So let's tal k about your previous life, so to

speak. Wat's your education?

A. | have limted college. | enlisted in the US
Air Force, | spent 4 1/2 years in different |ocations.
| was discharged in 1980. | shortly thereafter bought

my first farm which is the farmwth the decreed
ri ghts.

Q As a nenber of the association -- well, let's
just go right to your water rights. |If you'll | ook at
the Exhibit No. 2 under, it would be entitled Hubsmth
Exhibit 2, please. Do you see that?

A. | have it, sir.

Q \VWhat is that?

A. That is a l|Idaho Departnent of Water Resources
Wat er Ri ght Report.

Q |Is that Water Right No. 37-4727?

A. That is ny decreed right, sir.

I's that the nunber?
Yes.

What is the priority date on that?

> O > O

It would be 04/01. It's April 1st of 1884 is
how | refer to it.

Q For how many cfs?

A 1.2 cfs.

Q \Were do you divert this water right? From
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whi ch source do you divert the water right?

A | divert it out of the Little Wod River
approximately 1 mle west of Richfield.

Q If you'll refer to Hubsmth Exhibit 3, please.
It's the next tab. Does that depict the place of use of
this water right?

A. That does depict the place of use of this
water right.

Q As far as the points of diversion, it appears
to be one point of diversion; is that correct?

A. That is correct.

Q So Water Right 472 has one point of diversion

that's upstream of the place of use and depicted up on

t hat map?

A Yes.

Q The water itself -- I'"'msorry, did | ask you,
the source is the -- and I want to nake sure | get this
right -- the Little Wod?

A. Little Wod River.

Q Fromthat point of diversion to the place of
use, how does it get there?

A. | installed a pipeline systemto -- and it was
installed in two phases before 2010. At that point |
was still surface irrigating. After 2010, | added to

the pipeline to bring to a pivot/hand line irrigation
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system pressurized irrigation system

Q That is for the entire place of use?

A.  That would not be the entire place of use. On
the south, looking on this map, if you coul d depict
where the river is, themacres to the south would be --
| deliver to themacres via pipeline fromny pivot
system it crosses the river via pipe and then | go open
ditch surface irrigating to them

Q So pipeline to pressurized system above the
river and open source below the river?

A.  South of the river.

South of the river. Very good.

Pipeline to the acres south of the river also.

O > O

So the pipeline is fromthe north of the river
to the acres on the south and then it's irrigated by --

A.  Yes, surface irrigation.

Q -- flood, surface irrigation?

A Fl ood irrigation.

Q \Wiat other water rights, if any, do you have
on this place of use?

A. | have no water rights for this acreage
depicted on this map other than the decreed right shown.
Q So do you have any suppl enental rights?

A.  No, | do not.

Q Do you have any exchange agreenent, what they
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call the 161 condition exchange agreenent?

A. No, | do not.

Q Do you | ease any suppl enental water?

A. No, | do not.

Q Have you attenpted to | ease any suppl enenta
water this year?

A, No.

Q As far as this particular year is concerned,
what are you growi ng on the place of use? And start
with the north and then go to the south.

A. For this particular year, | have Ti nothy
grass, alfalfa-hay on approxinmately slightly over
35 acres, and then | have a 5-acre piece on the north
side of the river that |I currently have an al fal fa-grass
mx in. | kind of classified it as nostly the sane
val ue because of forage hay. And then south of the
river | have permanent pasture grazing.

Q You said you're a rancher. |Is that the reason
for grow ng the crops that you grow nainly?

A, Yes.

Could I clarify that just alittle bit?

Q Certainly.

A.  Through years of experience with sone drought
I nvol ved, | have previously had corn and alfalfa on

this, the ground north of the river. And when you seed
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an alfalfa field and you get a decent stand, then you
have a drought the next year, you generally have a poor
stand fromthere on. So with Tinothy grass, if you add
water to Tinothy grass it responds very quickly back.
And so at this point, | have chosen to take that
direction for a while to see if it better nmatches ny
situation wth sone short water years.

Q So let's talk about your situation. Are you
receiving your full water supply pursuant to your
decreed right?

A. Wien ny decree is not cut |I receive ny full
wat er supply.

Q Is it sufficient to water the crops on this
pl ace of use?

A Yes, it is.

Q Is it sufficient to water the, for exanple,
even the additional crops that you're talking about,
corn?

A Yes, it is.

Q This particular year do you anticipate having
your full water supply?

A. No. | believe | will -- probably if | wasn't
at this hearing today the watermaster probably woul d
have made a curtailnment on ny right, fromlistening to

people out in the hallway and stuff |ike that.
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Q So you anticipate that your water right wl
be cut?

A Yes.

Q And therefore, fromhere forward, what source
of water do you have to water your alfalfa and your
pasture | and?

AL M grass-alfalfa and ny Tinothy, | wll have
no sour ce.

Q So howw Il you water the other place of use
for your alfalfa?

A It won't be watered if | have a priority cut.
Is that the question you're asking?

Q Yes, it is. I'msorry if I'mnot making
nmysel f cl ear

These lands, let's tal k about how | ong you' ve
been on these | ands.

A. | bought this particular farml believe in
'81, February of "81 I think we closed the paperwork on
It. | was there sonewhat before that on this particul ar
pi ece of ground. | purchased this place fromny
grandfather; so | have a lifetime of history on this
pi ece, on this place.

Q Have you done anything during that period of
time to inprove the efficiency of the watering of these

| ands?
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AL As | stated, | started installing the pipeline
approximately half a mle, thinking that if | elimnated
t hat open ditch, being quite slow, that |I'd have nore
water to irrigate with; it worked. And then in 2010, |
t hought, you know, | need to go pressurized systemto
become nore efficient even than that. So then | spent a
consi derabl e anobunt of noney to install this pressurized
irrigation system And when | say "consi derabl e

anount , " when you put pivots on such a small acreage as
this, long and narrow, it becones very considerabl e.

Q Expensive per acre.

A. Per acre.

Q Under st ood.

Did you feel |ike you needed to do that?

A | felt like |l had to; | was just trying to
survi ve.

Q Has that only becone necessary in recent years
or should you have done that -- or were the flows
sufficient before and not sufficient now, requiring you
to do that?

A Well, I"'mjust going to give you the situation
since I've owned the farm Soon after | bought the
farm | had sone pretty good years where ny priority
decreed water wasn't cut, and then especially in the

"90s it becone quite regular that ny priority decreed
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was cut. Then you start | ooking on how to becone nore
efficient, not only for grow ng crops but irrigation.

Q The location of your farm as | understand it,
is close to what they call Station 10; is that correct?

A. Yes. It's approximately 2 mles from
Station 10.

Q Are you famliar wwth Station 107

A Very famliar wth Station 10.

Q Do you visit it or are you present at
Station 10 often?

A. Previous years ny uncle owned the | and where
Station 10 was, and | just know where Station 10 is and
been there many, many tines.

Q During the depositions issues cane up as to
Station 10's, for lack of better words, |eaking or waste
or insufficient, that kind of |anguage. Are you
famliar with that which has been argued agai nst
Station 107?

A Yes, | am

Q So what's your analysis of Station 107?

A. M analysis of Station 10 and howit's
nmeasured, Station 10 would be very accurate. It would
correspond if you nmeasured it any other way.

Q So in your history and work in this particular

reach of the river, have you seen a leveling off of the
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decline of the levels during the years or is it
i ncreasingly lower? O course, each year is different,
recogni zi ng that.

A.  Yes. If you group a bunch of years together
it's increasingly | ower.

Q So if you do not have enough water, and
apparently if it's shut off you won't, what do you
anticipate doing in an attenpt to save any crop you can?

A. You're not going to save it in ny case.

Q \What does that do for future years?

A. That is why Tinothy got planted, grasses got
planted on this place. Future years, there will be a
di spersal of a stock cow herd this year. There isn't
much | can do. | have significant acres under the Big
Wod Canal Conpany right that they're shutting off their
wat er tonorrow.

Q In fact, that was the subject of the | ast
W tness. So even though you own the canal conpany

water, is it your testinony that your understanding wl|

be that you will not be able to divert it after
t onor r ow?

A. No, it won't be diverted. There will be no
wat er .

Q So again, not to beat a dead horse, there wll

be no water for your place of use once your water right
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I's curtail ed.

A. The only water | could possibly use fromthis
for this acreage has to conme down the Little Wod R ver
via Silver Creek via the Triangle. It cones out of the
Tri angl e.

Q Now, you're part of the Association's | guess
joint effort to ask that the curtail ment of the
groundwat er users up in the Triangle; is that correct?

A Yes.

Q Do you believe that the reduced water supply
to you is in part due to the punping in the Triangle?

A, Yes.

Q Wat do you -- again, I'll ask the sane
question, you're not a hydrologist. Wat, if any,
evi dence do you have personally that makes you believe
that punping in the Triangle does inpact the flow of the
Littl e Wod past your place of use?

A.  \Well, previous to punping, ny grandfather
owned this place approximately 40 years. Wen | bought
t he pl ace, he goes, You have the best water right in
Richfield. That was previous to punping and then |
started -- | bought it, | started getting curtail ed.

And then | got involved and there was science,
as you stated, I'mnot a scientist, that |I've |listened

to and the nodeling and everything else. But with ne
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bei ng where I"'mat, | wake up every norning and | ook at
the river. [It's no further away fromne to the back
wall. M living roomlooks directly at it. And | see

what the flows is, and especially with Magic or the Big

Wbod Canal Conpany rights being -- Big Wod Canal

Conpany not running, there's no mani pul ati on of any

source; it's Station 10 and then it's to ny place. So

there's no nmani pul ati on of added water or anything el se.
So then | know what |'m | ooking, and |I'm

| ooking at what's at Station 10. And after 40 years of

living at that |ocation, | |ook out nmy wi ndow and say,
Station 10's at 18 cfs. | |ook on a conputer, it's an
automated station fromthe last 2 years, I'mclose. |I'm

not off very far. Now, when flows are significantly
above that, you don't guess as close. But when we're in
some low, lowflows, it's not hard to guess cfs of water
when you' ve seen it year after year

Q So a question as to, again, your experience
and your know edge living next to Station 10 and
famliarity wwth it, when the punps or certain punps are
turned off in the Triangle, do you see, do you
personally see an increase in flows in the Little Wod?

A. Let's not -- can | kind of rephrase your
question?

Q For exanple, when punps are turned off in the
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Triangl e because of, let's say, a cutting of hay. Are
you personally famliar enough to know that when those
are turned off, that there is an increase in flows past
your point of diversion?

A. | believe | am | believe that if -- 1 live
about 20 mles fromthe Wood River Triangle. If there's
a significant weat her event that m ght happen in the
Triangle, as there was a couple weeks ago when we
received a half inch of rain, you know the irrigation is
going to be shut off up there. | don't know whet her
it's -- it's pretty much all irrigation when you're
overwatering or the river significantly cones up.

There's an event that happens nearly yearly
that | would like to touch upon just a tiny bit.

Q Again, I'mtrying to find out whether or not
you see any change in the flows when wells are turned
off in the Triangle.

Yes.

How i mmedi ate is that change in fl ows?
vell --

O does it depend.

It could be a few days.

So a few days, not weeks?

Not weeks.

o >» O » O >» O P

How do you know that that change in flow or
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increase in flowis due to the wells?

A Wll, I'mfamliar enough with the system
know t hat the decrees that cone across out of the Big
Wod and the 45 canal is not being utilized as heavy as
it was, so that turns on the wells when they don't have
their surface decreed water up in the Wod R ver
Triangle. So | do know that that's when the wells are
punping. And that's what | wanted to touch on.

Q Okay. So have you attenpted to determni ne the

injuries that you anticipate for the 2021 year?

A, Yes.
Q |I'd have you |look at Hubsmth Exhibit No. 1,
pl ease. | would ask you if the nunbers and the crops

and the columms basically that are presented here, do

t hose conme fromyou?

A. You're going to have to give ne just a second.

Q Understood. No probl em
A. | |looked at that and it happened to be the
Brossy. | don't want to explain that.
MR. RIGBY: My I|?
THE HEARI NG OFFI CER:  Yes.
Q (BY MR RIA&BY) So again I'll ask you, the
i nformati on contained in the various col umms, was that
I nformation, not only Crop but Projected Cutoff Date,

Yield Target, so on and so forth, was that information
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you supplied?

A. That is information | suppli ed.

Q So therefore, you're famliar with these
nunber s?

A Yes.

Q So again, if you wouldn't m nd, addressing the
crops that you sonewhat testified to here, and then
we'll get into, for exanple -- in fact, let nme just ask
you this: So as far as the crops are concerned, you've
testified as to the Tinothy grass, the pasture, and the
feeder calves. The feeder calves you haven't testified
to yet. Is that water for themto drink?

A. No, that is forage for themto eat.

Q Very good.

When you say "dispersal of half of the

breedi ng cows," expl ain what you nmean by that.

A Well, | broke this down to what stock cows is
generally ran on this place -- on ny other places | have
nore cattle -- but what | generally amable to pasture

on this place. So ny calculation of shutoff was going
to be June 15th. Make sure I'mright on that.

Q That's what it indicates on the projected
cutof f date.

AL So I'mactually going to lose ny water, from

what | understand, slightly before that. So that's what
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| base this on

| presently feel like | wll harvest ny
Tinothy hay, and I will continue -- | will graze that
acreage shortly thereafter. And by approxi mately
July 1st, the grasses quit growi ng shortly after
irrigation water, so by July 1st | |ook for forage

shortfalls. And not presently having anywhere to go to

continue to feed these cattle, | expect to sell off
cattle early and calves early -- and cattle permanently,
we'll sell the calves early.

Q Wuld you have intended to sell the cattle but
for the situation that you' ve testified to?

AL M typical situation is you continue with your
beef herd, your cows, and | generally sell these cal ves
off the cows at 700-plus pounds generally between early
Novenber to | ate Novenber.

Q So by selling themearly, is that why you' ve

anticipated the | oss that you' ve cal cul at ed?

A Yes.

Q Because they won't have the pounds?

A Yes.

Q I'msupposed to be a rancher nyself but |'m

not .
As far as the other crops then are concerned,

you testified that you had the Tinothy hay, you would at
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| east harvest that, but then would there be a second
harvest that you're anticipating a loss on and that's

why you' ve got a projected revenue | oss under Ti nothy

hay?

A Yes.

Q As far as cattle grazing is concerned, are you
anticipating that those that you do keep will have to

find other place and rent that? |Is that what you're
anti ci pati ng?

A.  Yes, or fed out of a hay stack.

Q There you go. Ckay.

So you have a projected revenue loss in these
cal cul ati ons of $68,100. Again, are those your nunbers,
best of your estinmation?

A.  Them are ny nunbers.

Q As far as your source for all of that, is that
just your know edge of the going prices, your historical
knowl edge? What is it?

A. Yes, that is. | don't have to el aborate on
that. It is fromhistorical know edge, from | ooking at
the |ivestock market reports, Twin Falls sale yard.
have a hay broker for nmy other hay. He's comrunicated
with nme what he thought forage hay was going to be worth
this year.

Q So bottomline then, you're here, are you
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asking the Director to admnister the water rights in
their priority, both ground and surface?
A Yes.
MR. RIGBY: | have no further questions.
THE HEARI NG OFFI CER:  Thank you, M. Ri gby.
MR RIGBY: Sorry, | need to do the exhibits,
M. Director.

| would nove for the adm ssion of Hubsmth 1,

THE HEARI NG OFFI CER: |s there any objection
to the adm ssion of these docunents into the record?

Hearing no objections, the exhibits marked as
Hubsm th 1, 2, and 3 are received into evidence.

(Hubsmth Exhibits 1, 2, and 3 received.)

THE HEARI NG OFFI CER:  Thank you, M. Ri gby.

M. Fletcher.

MR. FLETCHER  No questi ons.

THE HEARI NG OFFI CER: M. Thonpson.

CROSS- EXAM NATI ON
BY MR THOWPSON:
Q &ood norning, M. Hubsmth.
A.  Good norni ng.
Q Travis Thonpson for South Valley G ound Water

District.
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So your |ast question from M. Rigby, | think
we tal ked about this at the deposition, you're
requesti ng conjunctive adm nistration of Water District
37 this year; is that correct?

A. No, it's not correct.

Q So what are you requesting?

A I'mrequesting fromthe Director to adm nister
water rights by senior priority doctrine.

Q Both surface and groundwater?

A. Both surface and groundwat er.

Q In the history of your place on that farm
have you had to request adm nistration for your surface
ri ghts as agai nst other surface water?

A Well, | don't necessarily request it. | would
like it every single year but | live with what the
wat ermaster says. |If that's how you asked t hat
question, | live with the waternaster, he tells nme when
| can run ny right and when it's curtailed. So | abide
by the | aw.

Q Kind of a matter of course as to when
priorities get cut, dependi ng upon avail abl e supply?

A, Yes.

Q But it's your understanding that hasn't
happened with groundwater rights together; is that

correct?
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A Yes.

Q That's one of the purposes of this proceeding
is to bring those groundwater rights into that
adm ni stration?

A Yes.

Q And | think we tal ked about this --

A. W are tal king about a 2021 year, and that's
why we're here for 2021, and that's what we're asking
for is the senior priority doctrine to be adm nistered.

Q Thank you.

And you are claimng that upstream groundwat er
rights injure or adversely affect your senior water
right; is that true?

A Yes.

Q As far as specific groundwater rights, you
have not personally identified which groundwater rights
woul d be causing that injury; is that true?

A, No.

Q Your sole water right, Water R ght 37-472,
that has an April 1, 1884, priority; is that correct?

A Yes.

Q And that partial decree, that water right
authorizes the irrigation of 48.9 acres; is that true?

A Yes.

Q But is it true that you've irrigated up to 60
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acres in the past?

A

sprinkl er

| amclose to, after the installation of this

system and using the USDA map, | believe it's

57 acres or slightly nore than 57 acres.

Q

m nd.

o > O »F

Let's turn to your Exhibit 1, if you don't

Par don nme?

Look at your Exhibit 1, please.
Is that the damage chart?

Yes. View that table.

So maybe you can help nme out on this. | see

Ti not hy grass hay 40 acres.

A. Yeah, | did it again.

Q Sorry.

A Yes. I|I'mon it now

Q An identified crop just below that Tinothy
grass pasture 40 acres. |Is that the sane 40 acres?

A. It's the sane 40 acres.

Q Then the pasture below that, 20 acres.

A Yes.

Q Is that a separate 20 acres?

A. That is the pasture south of the river.

Q And your testinony today that it's nore |ike
57 acres -- or I'msorry, wuld that be | ess than
20 acres?
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A. Yes. After deposition | went hone and added
up the nunber of acres on ny USDA nap, and that's what
we come up with was 57 acres.

Q Wuld you agree that's beyond the nunber of
aut hori zed acres on your water right?

A. | would agree to that's nore than what's on ny
water right, and I would caveat that to say that |
bel i eve al nost anybody who went to pressurized
irrigation and pivot irrigation, Bellevue Triangle, or
us guys on the river, a pivot runs in a circle so you go
over rock piles. | have never exceeded the vol une that
my water right is.

Q Wth that additional coverage the pivots all ow
you to irrigate additional acres beyond what you were
originally authorized to irrigate on that farnf

A Yes.

Q So roughly 10 nore acres based upon your USDA
map?

A 9 or 10.

Q | guess would you agree as to those acres, if
you don't have a water right on those acres, you don't
have a right to call out junior rights to deliver to
t hose acres?

A Well, | would argue that point pretty

substantially that there's | arge acreages in the
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Bel | evue Triangle that have no surface rights that are
solely groundwater rights, fromwhat | understand. So |
woul d ask that all lands be treated equally. There's
sonme kind of problemwith that. Let's go upstream

|l et's go downstream

Q Are you tal king about |ands w thout a water
right or with a water right?

A. I'mtal king about, fromwhat | understand from
everything, there's 4,000 acres in the Bellevue Triangle
Wi thout a surface right condition to them And if
there's a curtailnent, |'d expect themto be curtail ed
along with any other acres that I"'mirrigating.

Q  Suppl enental groundwater right, is that what
you're referring to?

A Yes.

Q But as to any acres that do not have a water
right, are you contending that water rights with --
acres with a water right should be curtailed to supply
water to those acres?

A. Repeat the question.

Q Just tal king about these 10, 11 acres that are
not covered by your water right. Are you contending
that lands with a suppl enental groundwater right shoul d
be curtailed to supply water to those 10 or 11 acres?

A. Ether | don't understand or -- | just don't.
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| don't really understand.

I would say that I'mirrigating acres that are
| ess than what ny water right would allow ne to irrigate
at 57 acres. 1.2 cfs is 60 inches of water, that wll
irrigate 57 acres.

Q This colum that says Needed | ast day of
irrigation, Septenber 30th; is that correct?

A Well, | would | ove Septenber 30th but ny water
right goes to Cctober 30th. | was a little surprised
yesterday when ny water right got pointed out that it
went to October 30th because |'ve been curtailed so many
times | actually thought it was Septenber 30t h.

Q For the season of use?

A, Yes.

Q You've been curtailed before Septenber 30th in
the past; that's true?

A.  Many tines.

Q Some years you' ve been off in July. Wuld
that be true?

A. Sone years |'ve been off in July, and even
earlier.

Q And sone years where you' ve gone into
Septenber, would you agree that groundwater punpi ng has
occurred in those years?

A. Yes.
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Q It's probably a year-by-year eval uation as

A. It's a year-by-year eval uation

Q Does your water right get turned back on | ater
in the year?

A. W've had years when it's been intermttent.
Actual ly, sonetinmes in Septenber | hope to be able to
turn back on -- sonetines it happens; sonetines it
hasn't -- and bring ny fields back up to naybe obtain
sonme fall grazing.

Q Your water right, | think we tal ked about this
at your deposition but |I just want to clarify for the
record, it lists as conbined with Big Wod Canal Conpany
water; is that correct?

A. Not on the acres that we' ve been di scussing.

Q Even though the water right has that condition
you do not have any shares on these |lands; is that true?

A. No, | do not.

Q You do not have any conveyance | oss from your
poi nt of diversion on the river to where you apply water
on the land; is that correct?

A. No, | do not.

Q So if all groundwater rights were curtailed on
July 1st, would your 1884 water right last until
Sept ember 30t h?
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A. | would certainly expect it to but it may not.

Q Wuld that change your Days of Supply
Shortfall calcul ation?

A.  Your question is a little confusing. Are we
tal ki ng about if at this scenario we have ny right being
cut June 15th and never com ng back on? If there was
curtail ment of the groundwater punps, and ny right cone
back on, | have no way of know ng how long or if it wll
be good as first season. So what are you asking?

Q Well, I"'mjust |ooking at your Days of Supply
Shortfall, you' ve identified 107 based upon a June 15th

curtailment. It |ooks |ike you' ve cal culated that out
to Septenmber 30th. | guess that's where that nunber
cane from |'mjust saying, even if groundwater rights

are curtailed, would that 1884 water right have | asted
until Septenber 30t h?

A. | generally think it would have.

Q But in sone years it's been cut off earlier
Is that correct?

A.  We've never had the groundwater curtailed; so
how do | know t hat ?

Q It's true you planted that Tinothy hay this
year to survive a drought; is that correct?

A. | never planted Tinothy hay this year; |

planted it 2 years ago to survive shortfalls of water.
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After being -- like, | feel burnt on establishing a good
crop of alfalfa hay, trying to grow corn, | thought I
woul d give Tinothy a try.

Q You've nade simlar cropping decisions in the
past based upon avail abl e water supplies?

A Yes.

Q You tal ked about the 1990s.

A, Yes.

Q So if your water right is curtailed June 15th
or perhaps earlier, based upon what you know t oday, what
wi || happen to your Tinothy hay if water shows up again
late in July?

AL M Tinothy hay wll go sonmewhat dornant,
that's the advantage to that grass-forage type of
situation that | went to. If | add water to it, it
responds very quickly to an irrigation and you could
obtain at |east grazing off of it.

Q So for this particular crop it could stay off
W t hout water for sone tine?

A, Yes.

Q WII you make another cutting?

A. Not with nmy present curtailnment date | wll
not make anot her cutti ng.

Q | guess wth that happening, wll you have

al ready sold certain calves by then?
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A. | don't anticipate to having to sell these
calves until | |ose the forage on those acres and then
there will be sone decisions made about how |I'm going to

go forward, whether it's through liquidation or trying
to secure sone pasture, which is very hard in our area
when the entire area is water short, no water.

Q Do you have any estimates on groundwater, if
It's curtailed, how nuch just stays in the aquifer?

A. | do not, I"'mnot the scientist in this.

Q | guess for 2021, if | represent to you what
t he Departnent has calculated, if 60 percent of that
water stays in the aquifer, will that be put to

beneficial use by anybody this year?

A, Not this year. O I'mnot the scientist. |I'm
going to decline to answer that that way. |'mjust
going to say, any water left in the aquifer will be used

sooner or later.

Q I'dlike to go back to your projected cutoff
dates. | guess with your famliarity with the river, is
It a different cut for 1884 bel ow M I ner- Goodi ng Canal
t han above or is it the sane?

A. The watermaster and -- from ny understandi ng,

t he wat ermaster observes the priority doctrine and he
makes the cut, first inright, first in tine.

Q | just had heard from M. Brossy that
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projected cutoff was June 5th and your projected cutoff
was June 15th. | didn't know if there's different
| ocations on the river and how that gets cut.

A. Well, previous to the rain event and the Magic
shutof f and then turned back on, | believe what happens
here is Kevin nay use a different station on the river
to make his priority cuts but I'mnot sure, ask the
wat er mast er .

Q But as for Station 10, if there's 18 cfs
neasured at Station 10, your 1884 water right is on; is

that correct?

A. 1 don't think that's correct, no.

Q | thought that's the testinony I heard this
nor ni ng.

A Well, I think that's part of the if you buy

water to supply or soneone buys water to supply the

ri ghts bel ow the Goodi ng-M | ner confluence, he don't
have to supply themrights or as nmany, you know, 161
conditions and everything else. So then sone of us
mght, it mght take | ess water at Station 10 for sone
of these other rights to be good. But if every priority
is met on the river fromR chfield to Gooding, | believe
Fred, | heard himtestify that Fred thought around

35 feet was the nagi c nunber, and |I have no reason not

to believe that because | think that is what we've been
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tol d before.

Q So your testinony of 18 cfs at Station 10 with
your water right being on is incorrect?

A well --

MR. FLETCHER: | object to that. That's not
what he testified to earlier. He said he could | ook out
his wi ndow and see if there was 18 cfs goi ng by.

MR THOWPSON: Let's go back, let's go back to
it. Let's read it.

(Record read back as follows: A So then

know what |1'm | ooking, and |I'm| ooki ng at

what's at Station 10. And after 40 years of
living at that |ocation, | |ook out ny w ndow

and say, Station 10's at 18 cfs. | look on a

conputer, it's an automated station fromthe

| ast 2 years, I'mclose. [|I'mnot off very

far. Now, when flows are significantly above

that, you don't guess as close. But when
we're in sonme low, lowflows, it's not hard to
guess cfs of water when you've seen it year
after year.")

THE HEARI NG OFFI CER: M. Thonpson, is that
the portion that you were trying to repeat?

MR. THOWMPSON: Yes, that was.

Q (BY MR THOWSON) The way | understood that
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testinony, if you | ook out the w ndow and you see 18
cfs, are you close to going off?

MR. RIGBY: That isn't what he said.

THE WTNESS: That is not what | said. | said
that I know what Station 10 is by | ooking out ny w ndow
when flows are that lowin the river. That is what ny
testi nony was.

Q (BY MR THOWSQON) So based upon your 40 years
of experience on that property, when that quantity is
neasured at Station 10, are you irrigating or not?

A. I'mgenerally not. |'mnever irrigating
generally at Station 10. But if that's the station that
the watermaster is using to make the cuts on the river,
Il will not be irrigating wwth 18 feet at Station 10.
|"mpretty confident in saying that. But the
wat ermaster runs the river; | do not run the river.

Q So do you know what quantity has to be at
Station 10 for your 1884 priority to be on?

A. | believe | stated that around 35 feet with
all the priorities that are below ne on the Little Wod
River, if we're not renting water or there isn't sone
deals nmade, it takes 35 feet to fulfill themrights
between Richfield and Gooding. And | again will defer
to the watermaster on that. |'mnot the watermaster.

Q | wunderstand.
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So if water rights on the Little Wod River

bel ow the M I ner- Goodi ng Canal are supplied by anot her

source, does that change the quantity at Station 10 for

your 1884 water right to be on?

A It would in the situation that we di scussed --

" mnot going to discuss the deal that was attenpted to

be nade yesterday -- but that would be the case.

Q So theoretically if senior water rights,

wat er

rights senior to your priority on the Little Wod bel ow

the M| ner-Goodi ng Canal are supplied by another source,

the water necessary to neet your priority at Station 10

could be less than 35 cfs; is that correct?

AL 1'mgoing to just defer to the waternaster.

You' ve asked that question several tines and it's a

little confusing what you're asking. So | will defer to

t he wat ermaster how he is going to run that situation

and | eave her like that.

Q | wll ask that question.

In your history of being on the place, has

your water right been on when there's | ess than 35 cfs

at Station 10, to your know edge?
A Yes.
Q Do you know what the flow was?
A, No.
MR, THOWSON:. That's all the question I

have.
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THE HEARI NG OFFI CER.  Thank you, M. Thonpson.

And t hanks especially for a conpetent court
reporter that accurately is recording what is said
t oday.

M. Laski or Ms. O Leary.

MR. LASKI: Not hi ng.

THE HEARING OFFICER. | want to apol ogize to
Ms. Vonde, and say wel cone today. | mssed you, as |
have done with M. Mroney. | want to assure you that
it's the physical |ocation that is preventing ne
sonet i nes.

So do you have questions, M. Vonde?

M5. VONDE: | do not.

THE HEARI NG OFFI CER. | apol ogi ze agai n.

| think that's all in group 2. So let's go to

group 3. M. Bromey, M. Law ence.

CROSS- EXAM NATI ON
BY MR BROMLEY:
Q H, M. Hubsmth. Chris Bromey, | have two
gquesti ons.
When do you typically turn on for the
irrigation season?
A. It depends on the year. GCenerally ny water

right could be as early as April 1st. | generally on
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nost years don't start that early. This year, | started
around the 15th, give or take a day or two, the 15th of
April is when. |I'mnot saying it was the 15th of April,
t he wat ermaster records would have that, but it was
close to the 15th of April.

Q Oher years besides this year, just ball park
when do you usually turn on?

A. It varies between the 1st of April and --
April, 1st of May, depending on ny irrigation needs. |If
the crops don't need it, | don't try to irrigate.

Q Makes sense. Thank you

A.  You do not pay a punp bill.

Q | always hear that, of course.

Second question, M. Hubsmth, is: Are you
asking for curtailnment of groundwater rights that are
| ocat ed outside of the Bell evue Triangl e?

A. No, I"'mnot. |In this particular year, no, |
am not .

MR. BROMLEY: Thank you. Nothing further.
THE HEARI NG OFFI CER  Thank you, M. Broml ey.
QG hers in group 3, M. Sinpson?

MR. SI MPSON: No questi ons.

THE HEARI NG OFFI CER: M. Robertson?

MR, ROBERTSON: None.

THE HEARI NG OFFI CER° M. O Bannon?
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MR. O BANNON: No questi ons.

THE HEARI NG OFFI CER° Do we have anybody el se?
| think that's everybody.

MR, THOWPSON: | forgot a question. Can |
conme back?

THE W TNESS: Sure.

FURTHER CROSS- EXAM NATI ON
BY MR THOWPSON:
Q Sorry, M. Hubsmith, one nore brief round of
i nquiry.

You tal ked about you notice when punps go off
in the Triangle you see increase in flows in Silver
Creek or Little Wod; is that correct?

A. | believe when punps go off in the Bellevue
Triangle | see an increase in flows.

Q Are you aware of surface diversions in that
area as well?

A Yes, | am

Q Do flows in the river increase if surface
diversions are off for hay or different reasons?

A. | would suspect they do.

Q So is it true that if you see increases in
flow during the season, it could be a conbination of

groundwat er or surface water off for hay or barley?




© 00 ~N oo o b~ w N P

N NN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

Hearing - Vol. lll - June 9, 2021 516

A. | would suspect that woul d be the case.

Q Do you know the percentage or quantity that
that woul d be assigned to as far as diversions, surface
or ground?

A. | don't know t he percentage, no.

MR THOWPSON:. That's all. Thank you.

THE HEARI NG OFFI CER:  Thank you.

Redirect, M. Rigby?

MR RI GBY: No.

THE HEARI NG OFFI CER: M. Fl etcher?

MR. FLETCHER  No questi ons.

THE HEARI NG OFFI CER: Because there is no
redirect, we'll finish with M. Hubsmth. Thank you.

THE W TNESS: Thank you, Director

THE HEARI NG OFFI CER:  Thank you.

It's 10 mnutes to the hour. M. Rigby, do
you want to call another w tness?

MR RIGBY: M. Director, the wwtness | would
call next is actually going to do two groups because
he's partners with his father, it would be John Arkoosh,
along with his father Bill Arkoosh. 1It's going to take
sonme tine.

THE HEARI NG OFFI CER:  Ckay.

MR, RIGBY: Therefore, | wonder if a break

woul d not be in order right nowif it were a short one.
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| can probably go ahead but. ..

THE HEARI NG OFFI CER: Let's break for |unch
and come back at 1:00.

MR. RI GBY: Thank you.

(Luncheon recess.)

THE HEARI NG OFFI CER: Back on the record. W
are recording again after the lunch break. It's
approxi mately 1:00.

M. Ri gby, next w tness.

MR RIGBY.: M. Director, as per this norning,
M. Fletcher asked that Carl be called out of order
right after |unch.

THE HEARI NG OFFI CER.  Thank you. | forgot.

M. Pendl eton, are you here? There you are.

CARL PENDLETON,
havi ng been called as a witness by the Big Wod Canal

Conmpany and first duly sworn, testified as follows:

DI RECT EXAM NATI ON
BY MR FLETCHER
Q Good afternoon.
Carl, can you state your full nane, please.
A. Carl David Pendl eton.
What i s your address?

A. 50 West 620 North, Shoshone, |daho.
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A

What i s your educational background?

I have an undergraduate in general engineering

and managenent and an MBA and studies in nuclear science

and engi neeri ng.

Q
A
Q
A
Shoshone.
Q
A
about 600.
nei ghbor.
Q
W th your

A

Q
property i

What do you do for an occupation?
| farm and ranch.
Where do you farnf

At the address nenti oned. |"mnorth of

How many acres do you personally farnf
Qur holding is 845 acres, of which we irrigate

In addition | rent another 160 from a

The ground that you own, is that owned jointly
br ot her ?

It is.

And do you operate the entire farmyoursel f?
Yes.

Do you do that under a limted liability

| do.

What is the name of that conpany?

Pendl et on Custom Farm ng, LLC

Are all the water rights appurtenant to that

n your nane or your brother's nane?
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A. Three-quarters of the ownership of water is in
my nane and one-quarter in his.

Q As to you personally, what is your source of
water to your farnf

A. Solely fromstorage water in Magi c Reservoir

Q Wen you say "solely from storage water,"
let's clarify that. You are a Big Whod Canal Conpany
st ockhol der; correct?

A | am

Q Your source of water for the farmis Big Wod
Canal Conpany?

A It is.

Q Do you have any other source besides Big Wod
Canal Conpany?

A.  No.

Q Do you have any suppl enental rights?

A.  No.

Q \Wiat type of crops do you personally grow on

your farnf

AL W are hay, | raise hay for the dairies,
that's the alfalfa hay. | raise oats; a lot of that is
for seed. | sell it as a comrercial crop, but nuch of

it is used by local farners for forage production.
raise corn, corn silage, goes to the dairies. | have a

| arge pasture base and run stock cows on that pasture
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base.
Q So in addition to the crops you grow, you do

have cattl e?

A. | do.

Q How many cattle do you have?

A | try to maintain 90 to 100 pairs.
Q 90 to 1007

A, Yes.

Q You are here today as a representative of the
Bi g Wod Canal Conpany; isn't that correct?

A. That's correct.

Q Are you on the board of directors of Big Wod
Canal Conpany?

A, Yes.

Q How | ong have you been on the board?

A. 1've been on the board for 27 years beginning
in 1994, and |'ve been chai rman of the board for about
10 years.

Q Do you currently hold an office?

A Yes.

Q VWat is that?

A.  I'mchairman of the board and president of the
conpany.

Q Big Wod Canal Conpany is a nonprofit

cor poration?
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A It is.

Q \Wiat are your duties as chairman?

A. Normal fiduciary duties of the chairman; to
conduct the nonthly board neetings, consult with
managenent when required, hire that nanager and |let them
function, of course listen to the stockhol ders.

Q During an average nonth, do you have a | ot of
I nteraction concerning the operations of Big Wod Canal
Conpany?

A. | do, yes.

Q That's with the enpl oyees of the Big Wod
Canal Conpany?

A. Wth the manager and our nmanagenent team

Q As aresult of those interactions over the
| ast 20-sone years, are you famliar with Big Wod Canal
Conpany's water rights?

A | am

Q Are you famliar wwth Big Wod Canal Conpany's
operations?

A Yes.

Q Cenerally, can you describe the sources of
water to the Big Wod Canal Conpany.

A.  Yes. W have, of course, storage rights out
of Magic Reservoir on the Big Wod Ri ver; we have river

rights on the Little Wod River that we use at
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Richfield;, we also have a contract with the Anmerican
Falls #2 to bring water on part of our acreage, a |arge
portion of our acreage is on the Snake River.

Q Do you know how the water rights of Big Wod
Canal Conpany are classified, the type of use?

A. W have irrigation rights as well as stock
water rights and power rights off of the Little Wod,
and irrigation rights out on the Magic and irrigation
draws off of Anerican Falls.

Q And you have storage rights as well?

A Yes.

Q Now, for the purposes of this proceeding, the
| ssues were restricted to the Little Wod and Sil ver
Creek. So I'mgoing to ask you to | ook at Exhibit 1.
This woul d be --

A.  In here?

Q No, it's in a packet on the table there.
set it there this norning. | don't know what's happened
to it.

MR FLETCHER: May | approach?

THE HEARI NG OFFI CER:  Yes.

(BY MR FLETCHER) Right here (indicating).
Ckay.

Wiat is Exhibit 1?

> O > O

This is fromldaho Water Resources, statenent
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of our water rights.
Q These are only the water rights on the Little
Wod River; correct?

A Yes.

Q Wen you say "our," you nean Big Wod Cana
Conpany' s?

A.  Yes, | do.

Q The first page of the exhibit shows Water

Ri ght No. 37-13043; correct?

A. That's correct.

Q That is for 303.6 cfs?

A Yes, it is.

Q Wth a priority date of Novenber 13, 19077

A, Yes.

Q It authorizes the irrigation of 39,683 acres;
correct?

A. 1t does.

Q Wile I'"'mon that topic, how many acres does
Bi g Wod Canal Conpany supply?

A.  Approximately 36,000 acres is what we
i rrigate.

Q So |l wuld like you to | ook at the conditions
of the right. Under paragraph 2, it tal ks about the
digital boundary. And we'll be show ng a picture of

that in a mnute, but can you generally describe the
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digital boundary of Big Whod Canal Conpany?

A. The rights that we own and adm ni ster are
within that |arger boundary, called the digital
boundary, that we can nove those acreages within.

Q Do you know approxi mately how many acres are
wthin the greater digital boundary place of use?

A. Approaching that 39,000 would be our digital
boundary; the 39,600 that is referenced here.

Q On your place of use map, though, the digita
boundary mai ntai ned by the Departnent, what does that
show for your digital boundary?

A. It is nuch larger because it indicates also
t hose acres that are serviced by Anmerican Falls.

Q W wll talk about how that works in a m nute.

Let's look at Condition 8. It tal ks about the
various water rights nunbers, and it again repeats that
you are authorized to irrigate 39,683 acres in
conbi nation with all those rights; correct?

A. It does.

Q Inlooking at No. 9, it talks about all these
various water rights and it says it "shall not exceed
the irrigation of 74,000 acres."” Can you explain what
t hat neans?

A. Those are the Carey Act acres that are

serviced by all of the water rights, including the
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Anerican Falls.

Q Let's turn the page to the next water right.

Just to save a little bit of tinme, your

conditions on your irrigation rights are the sanme on
every irrigation right; isn't that correct?

A. That's correct.

Q So the next water right is 37-13111. It shows
a priority date of Decenber 24, 1906. It's a stock
wat er right; correct?

A. That's correct.

Q That's 75 cfs?

A Yes.

Q The next water right, if you'll turn the page,
Is 37-13112; is that correct?

A Yes.

Q Priority date of June 1, 1920; correct?
A. Correct.

Q Irrigation?

A Yes.

Q And it's for 69.3 cfs; correct?

A Yes.

Q The next water right is 37-13113; correct?
A Yes.

Q Priority date of May 27, 1899?

A Yes.
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That's for irrigation?

It is.

That's 150 cfs?

Yes.

Next water right is 37-13114; is that correct?
Yes.

That has a priority date of Novenber 6, 1905.
It is.

For irrigation?

Yes.

And a cfs of 87.02.

Yes, that's correct.

The next water right is 37-214017
Yes.

Priority date of May 15, 18857
Correct.

Irrigation?

Yes.

5.3 cfs.

Yes.

The next water right is 37-214027
Yes. There is a typo there.
What's that?

No. Go ahead. M sreading.

We are at 37-21402; correct?
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Yes, we are.

Priority date of April 6, 1983?
Yes.

Excuse nme. That's 18837

1883.

Irrigation right?

Yes.

And cfs of 3.55.

Correct.

The next water right is 37-21403; correct?
Yes, it is.

It shows a priority date of April 1, 18877
Yes.

That's for irrigation?

Yes.

5.2 cfs.

That's correct.

The next water right is 37-214047
Yes.

Priority date of July 1, 18967
Correct.

[rrigation?

Yes.

15. 3 cfs.

That's correct.
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Q The last water right is 37-214057

A Yes, it is.

Q And that has a priority date of April 1, 18847

A.  Yes, it does.

Q That's for irrigation?

A Yes.

Q That's show ng 2.63 cfs.

A Yes.

MR. FLETCHER: |I'd nove for the adm ssion of

Exhi bit 1.

THE HEARI NG OFFI CER:  Any objection to the
adm ssion of these docunents?
MR. BROMLEY: A statenent of clarification,
M. Fletcher. You nean Fletcher Exhibit 1?
MR. FLETCHER: Fletcher Exhibit 1. | foll owed
the order of the Director.
Fl etcher Exhibit 1 is offered into evidence.
THE HEARI NG OFFICER.  So the nmultiple
docunents | abel ed as Fletcher Exhibit 1, the docunents
are received into evidence.
(Fl etcher Exhibit 1 received.)
Q (BY MR FLETCHER) Now, sone of these rights
are quite junior to others; correct?
A. That's correct.

Q In your mnd, which priority dates are the
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nost reliable of those Little Wod rights?

A.  Probably our 1883 and 1884 rights, '85
possi bl y.

Q Then there's several rights that we tal ked
about that had priorities in the late 1800s and early
1900s; correct?

Correct.

Are those rights curtailed al nost every year?

> O >

The later rights, yes, they are.

Q VWiat is the benefit of those junior rights to
t he canal conpany?

A.  The biggest benefit is spring flows, to have
t hose large spring flows that we can -- since all of our
river waters are diverted at Richfield through the
Dietrich Canal. The Dietrich area is |ower in elevation
and sandy soils, and the Richfield and North Shoshone
tracts are heavier soils.

By using our river rights in the spring we can
turn that Dietrich area on for a week, maybe 10 days,
before the rest of the tract conmes on, and thereby that
preserves any storage water that we have in Magic
Reservoir.

Q So you are able to irrigate those areas with
these junior rights early in the season?

AL W can irrigate them [It's not done on a ful
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delivery basis, there is usually not enough river water

toirrigate themfully as in the normal season. But it

does allow us to put on enough water out there that the

users can pass that water around and sustain their early
pl anted crops in that kind of soil.

Q And that prevents the use of storage by the
canal conpany?

A. 1t does.

Q During that tinme period?

A.  Yes, it does.

Q So when | say "your," | amreferring to the
Bi g Wod Canal Conpany. Wen Big Whod Canal Conpany's
Little Wod rights are in priority, how does Big Wod
Canal Conpany take delivery of those rights?

A. They are entirely diverted at the Dietrich
Canal at Richfield.

Q Are they only applied to one area of the cana
conpany?

A. Yes, only to that Dietrich tract.

Q How many acres is the Dietrich tract?

A. It's about 8,200 acres that are irrigated by
the Magic rights. There are about 12,000 acres in that
area portion of which is American Falls delivery.

Q So in addition to that I think you testified

there are a total of about 36,000 acres that are
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irrigated by Big Wod Canal Conpany wat er.
Besides the Dietrich tract, where is the
| ocati on of the other acres?

A. The Richfield area, R chfield tract, is about
19, 000 acres and North Shoshone tract is about
8, 800 acres.

Q Can you briefly explain the Big Wod Cana
Conpany delivery system how do you deliver the water
when it's received.

A. Well, our delivery is open canals and | arge
canals to the delivery points and then laterals from
there and then off to individual headgates and
I ndi vi dual systens.

Q Howis it determ ned how nuch water a farnmer
or a stockhol der receives from Bi g Wod Canal Conpany?

A. Each stockhol der owns a nunber of shares,
which is 5/8 of a mner's inch, and whatever their total
right is is what -- and they request that at a headgat e,
or a nunber of headgates, and we deliver to that right
that is held by the stockhol der.

Q So if water situation is short, it |ooks like
you are going to have a | ow water supply, do you cut the
al l ocation per share?

A. W do not.

Q Can you explain why you do not?
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A.  We found over the years of irrigating and
usi ng our system that our nost efficient delivery is to
deliver 100 percent to the stockholders, try to give
t hem advanced notices to what the water supply woul d be,
and then |l et them determ ne what crops they would pl ant
based on that anticipated delivery period.

Q \VWhat factors led to that determ nation?

A. Beginning in the winter, while we are watching
t he snowpack and the accunul ati on and usi ng the best
estimates to determ ne what that period m ght be.

Q \Vhat factors led to the determ nation that a
100 percent delivery, as long as the water ran, was the
best way to go rather than cutting allocations?

A. W have tried to run our system on sonething
| ess than 100 percent allocation, and the system was
just built for that and requires considerable alteration
of our canal systemin terns of tenporary checks and
sone of that kind of thing to raise elevations to be
able to service all stockhol ders, according to their
needs. W have just found that if we get to a point
where everybody is on, everybody is taking delivery,
that that is our nost efficient operation.

Q So based upon that delivery system you are
delivering 100 percent to every stockhol der as | ong as

your water is on; correct?
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A. That's correct.

Q And when you cut deliveries or curtail your
deliveries, all of the Big Wod supply is cut to all of
t he stockhol ders simultaneously.

A It is. W wll deliver as long as we can
treat everybody equitably.

Q Can you explain this year how the Big Wod
Canal Conpany has been nmanaging its water supply?

A. Wll, as closely as possible. W turned on as
| ate as we coul d, which stressed our crops a bit. And
we were |ucky enough a couple of weeks ago to have a
fairly substantial rainfall and were able to shut off
for 8 days. And then we came back on and finished the
season; and, in fact, the reservoir wll be exhausted
t hi s eveni ng.

Q This evening.

A Yes.

Q So you expect that all Big Whod Canal Conpany
water supplies will be cut off as of tonight.

A. That's true.

Q Do you work closely with the waternaster in
maki ng your determ nations of how the canal conpany
oper ates?

A.  Qur managenent team does. That i ncl udes

nor ni ng neetings between our waternaster with the Big
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Wod Canal Conpany as well as Kevin Lakey to determ ne
how flows will be managed to cooperatively maxi m ze the
river, not danmage the river, but also fulfill the needs
of our stockhol ders.

Q Is Kevin in those neetings giving Big Waod
Canal Conpany projections of priority date cutoffs and
things like that?

A I'msure he is, yes.

Q I'dlike you to turn to Exhibit 2. Can you
descri be what Exhibit 2 is.

A. This is a map that shows our delivery area.

It includes not only that that's delivered under the
Magi ¢ system but also the Anerican Falls systemto the
| ower left.

Q Just to clarify, when you say delivery under
the Magi c system you're tal king about Big Wod Canal
Conpany water; isn't that correct?

A.  Yes. However, the entire acreage was
originally to be irrigated out of Magic. And so there
are Big Wod Canal Conpany acres bel ow the Anerican
Falls Canal that are irrigated by agreenent from source
of the Snake R ver.

Q |Is that the exchange rights we've been talking
about ?

A It is referred to as the suppl enental right.
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Q O the supplenental right?

A Yes.

Q So on this map when you're tal ki ng about the
Little Wod rights, where are those delivered?

A. They are delivered at Richfield and it talks
about the nouth of the JimBurns Sl ough and al so
I ndi cates Station 10 over there by that No. 10.

Q Soit's that area on the right side of the map
i n the upper right-hand corner?

A. It is. That is the diversion point.

Q And that area that's shown as a place of use
there, is that where the Little Wod water is delivered?

A. The Little Wod water is delivered there. |If
you follow that line through the desert to directly
south or to the bottom of the page, you end up in the

Dietrich area, and that is the area that the water is

used in.
Q It's used inthe Detrich area?
A It iIs.

Q Soit's diverted at Richfield Canal and then
delivered to the Dietrich area.

A Yes.

Q So that is the |ower right-hand corner of the
map.

A. It is.
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MR. FLETCHER: |I'd nove for adm ssion of
Exhi bit 2.

THE HEARI NG OFFI CER:  Any objection to the
adm ssion of Exhibit 2, Fletcher's Exhibit 2?

Heari ng no objection, the docunent marked as
Fl etcher Exhibit 2 is received into evidence.

(Fl etcher Exhibit 2 received.)

Q (BY MR FLETCHER) | would ask that you | ook
at Exhibit 3. Could you describe what Exhibit 3 is?

A. Exhibit 3 1 produced. | was actually on the
way to deposition, and | dropped by the office and took
a fewreadings at the river station at Hailey and the
correspondi ng readings at Station 10 at Richfield.

We had had that rain that | referred to
previ ously overni ght on May 21st, as noted off there to
the side. | noted the river flows at the two | ocations
on the 22nd, the follow ng day. W turned off our
reservoir that day.

It's interesting to note that the Hail ey gage,
whi ch of course is that neasurenent in the Big Wod at
Hai l ey and the Richfield gage at 38, and 2 days | ater
the river had actually dropped, indicating that the
rainfall didn't contribute to the river but the coo
tenperatures reduced the flow, and renmarkably Station 10

at Richfield cane up to 80.
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And then | followed the data up over the next
coupl e of days, and you can see as diversions cane back
on, either surface or groundwater, why, Richfield then
dr opped back even as the river started to rai se again.

Q So what does this information indicate to you?
A Well, we have noticed, we, especially those
people that are on the river nore so than nyself, that
when punps shut off up on the Bellevue Triangle, river
di versi ons maybe are reduced, why, it has a pretty
drastic effect and pretty quickly. This is within
48 hours on the flows at Richfield.
Q The nunbers at the top of this page, where you

have No. 19, is that a gage nunber?

A. That is a gage nunber as is No. 10.

Q And No. 10 is a gage nunber as well?

A Yes, it is.

Q And you obtained this information from what
source?

A. | brought it in our Big Wod office, and it's

fromreports either generated by Kevin Lakey,
wat ermaster, or our watermaster in the office taking his
nmeasur es.

Q Are these the gage readi ngs on those days?

A.  Yes, they are.

Q Are they in cfs?
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A. They are in cfs.
MR. FLETCHER: |I'd nove for the adm ssion of
Exhi bit 3.
THE HEARI NG OFFI CER:  Any objection to the
adm ssion of Fletcher Exhibit 3?
Docunment marked as Fletcher Exhibit 3 is
recei ved into evidence.
(Fl etcher Exhibit 3 received.)
Q (BY MR FLETCHER) 1'd like you to | ook at
Exhi bit 4.
A Yes.
Q What is this docunent?
A. This is a presentation that | made to the Big
Wod Ground Water Managenent Area Advisory Committee. |
was asked to generate a report of investnents, nainly
i nvestnments that were nade in our systemto inprove its
efficiency over the tenure of the Big Wod Canal
Conpany.
Q \VWhat is the date of this docunent?
A. January 5, 2021.
Q \Were did you obtain the information that is
in this docunent?
A.  Fromvarious docunents, fromthe history of
our conpany, water managenent studi es have been nade

over the years as to efficiency of our conpany. Sone of
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the i nvestnent data was gathered fromthe individuals
that participated in inprovenents, pipelines, that sort
of thing to inprove their efficiency.

Q Can you summarize what this report states?

A. It goes back to the inception, the creation of
the reservoir as a neans of irrigating the desert and
the investnents that went into the system over the years
by the stockhol ders, paid entirely by the stockhol ders.
Bypass canal to bypass portions of the river that were
not very efficient, the construction in bringing the
M | ner - Goodi ng Canal, BOR governnent funded but totally
repaid by the stockholders to the tune of 3 1/2 to
$4 mllion | understand.

And then inprovenents that we've nade as a
conpany in cooperation with our stockholders. The
| at est one by a stockholder was a $4 million project.
He put in a pipeline that pressurizes his farm and
allowed us to elimnate several mles of |ateral and
elimnate that loss in our system

And | ast year we put in about -- this is not
even on this list, | don't think, nmaybe |I nentioned it,
but we were installing about a $350, 000 pi peline project
in Rchfield for better efficiencies.

Q Based upon your experience, is Big Wod Canal

Conpany constantly striving to inprove its water
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efficiencies and deliveries?

A W are.

Q In order to do so, is Big Wod Canal Conpany
expendi ng funds?

A.  Yes, we are.

Q And sone of those at least are outlined in
this report that you prepared?

A. They are.

Q According to this report, Big Wod Cana
Conpany exclusively maintains 470 mles of canals and
| aterals; isn't that correct?

AL Rght. The entire Arerican Falls and Big Wod
systens together are nearly 575 mles, of which 480-ish,
or whatever that nunber was, was the original Big Wod
system of that about 280 are in the Magic area
delivered out of Mgic Reservoir.

MR. FLETCHER: |I'd nove for the adm ssion of
Fl etcher Exhibit 4.

THE HEARI NG OFFI CER.  Any objection to
adm ssion of this docunent?

Docunment marked Fl etcher Exhibit No. 4 is
recei ved into evidence.

(Fl etcher Exhibit 4 received.)

Q (BY MR FLETCHER) So you've already nentioned
that the entire Big Whod Canal Conpany water supply w |
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be shut off tonight; correct?

A. Correct.

Q Vat will be the effect on your persona
operation when that water supply is cut off?

A. | have -- instead of raising corn, | planted
oats for forage that we'll chop. Again, it was stressed
early and stressed a little bit as we extended our
turnoff |ast week. And instead of being a 30-ton-plus
crop of corn, it wll be a struggle to be a 10-ton- per-
acre crop. W will get one cutting of hay instead of
three at | east.

| nmentioned that | try to naintain nearly 100
head of stock cows. Tonorrow | wll consummate the deal
on selling the entire herd. And for the first tine
since 1942 that ny famly has owned our property, they
will not be our cows next year running on our property.
So we will be in the pasture rental business rather than
I n the cow busi ness.

Now, admt to you I'm 70 years old and naybe
it's tinme to change, and it wll be kind of nice to not
have to feed cows in the wintertine, and we'll see if I
can tolerate that. But it was driven, the decision was
driven by the lack of alternatives for pasture this
sunmer and we sold the entire cow herd.

Q M. Pendleton, if junior groundwater punpers
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are curtailed this year, would Big Wod Canal Conpany be
able to take delivery of any of its Little Wod rights
this year?

A. W woul d not.

Q Wiy would you not be able to?

AL W take the entirety of that at the Dietrich
Canal, as | have nentioned. |In a normal delivery
situation this tine of year we're diverting 180 to 200
cfs, and at this tinme the rights that will be in play or
in the near future will be not enough really to start
its way down the canal. And so we will |eave themin
the river, or if some of our stockhol ders have an
opportunity along the river to rent them they are
available. But they are priority rights, and if they
cut us deeply, as predicted by the watermaster, they
take the chance of renting sonmething that will have no
wat er .

Q So since curtailment wll not necessarily |ead
to greater water supplies, it may lead to these renta
opportunities you are tal king about. Wy is Big Wod
Canal Conpany participating in this proceedi ng?

A. As | nmentioned before, why, the early flow
rights are very valuable to us; so that is sonething
t hat we want to pursue.

Junpi ng back, the storage rights are not part
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of this consideration, but still if there is a |owering
or a discontinuing of diversions punping in Bellevue
Triangle, hopefully the systemw ||l have an opportunity
to rejuvenate before next spring and we can have hope
that not as nuch water will be drafted fromthe river to
fill that gravel before entry at Stanton Crossing and
our water supply in the reservoir.

Q So if curtailnent occurs this year, do you
believe it will benefit Big Wod Canal Conpany next
year ?

A Only in the sense that it would help mtigate
t he drawi ng down of the groundwater in the Big Wod
Ri ver Basi n.

Q \Wat do you base that on?

A. Experience, | think Sukow s nodel runs show
that, and | know that our hydrol ogi st has indicated that
there woul d be certain benefits to Big Wod Canal
Conpany.

MR. FLETCHER: Thank you. | have no further
questions.
THE HEARI NG OFFI CER:  Thank you, M. Fletcher.
M. Rigby, questions?
MR. RIGBY: No questions.
THE HEARI NG OFFI CER: M. Barker or
M. Thonpson? O M. O Leary?
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MS. O LEARY: Yes, Director
THE HEARI NG OFFICER.  Step to the podi um

Thank you.

CROSS- EXAM NATI ON
BY M. O LEARY
Q (Good afternoon, M. Pendl eton

M. Pendl eton, M. Fletcher asked you about
the Big Wod Canal Conpany and Little Wod River rights
and the priority dates of each of those rights.
counted ten decreed Little Wod River rights. |Is that
accur at e?

A. Yes, it is, other than power rights.

Q Correct, for the irrigation and stock water
Thank you for the clarification.

A Yes.

Q | just want to touch base on the priority
dates on those rights. You did nention that sone of
them were quite junior, and just starting, if | could
direct your attention to Exhibit 1, | think it would
just be easiest to just go through these and get
clarification on these.

The first right, 37-13043, has a priority date
of Novenber 13, 1907; correct?

A. Correct.
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Q Wuld you consider that to be a junior right?

A Yes.

Q And would that right be delivered as a runoff
condi tion?

A. Yes. A normal year to runoff condition, yes.

Q So would it be fair to say that the
sharehol ders of Big Wod Canal Conpany are not relying
upon this right to get themthrough the irrigation
season.

A. Correct.

Q The next water right, Water Right 37-13111,
priority date Decenber 24, 1906. Wuld you classify
that in the same nmanner as the prior right?

A Well, | will point out that is a stock water
right that doesn't apply during the irrigation season,
but it has value in the fall of the year for us and
t hrough the winter.

Q Thank you.

The next right, Water R ght 37-13112, priority
date June 1, 1920. Whuld you classify that as a junior
right?

A. Yes, it's a junior right.

Q So it would be fair to say that simlar to the
first water right that we di scussed, your sharehol ders

are not relying on this particular water right for
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Irrigation purposes throughout the full irrigation
season.

A. That's correct.

Q The next water right, Water Right 37-13113,
priority date May 27, 1899, would you classify that as a
junior right as well?

A, Yes.

Q \Water Right No. 37-13114, priority date
Novenber 6, 1905, would that be the sane classification,
as junior?

A.  Yes, it would.

Q Myving to the next right, Water Ri ght No.
37-21401. This has a priority date of May 15, 1885, and
| believe your testinony was that that depends on the
year ?

A. That depends on the year. Normally or
hi storically, why, yes, that would last into probably
m dsunmer .

Q Then we have Water Right 37-21402, priority
date April 6, 1883. Did | read that right?

A. That's correct, yes.

Q And how would you classify that right?

A. That is our premer right, and we woul d expect
that to stay on.

Q Through the whole irrigation season?
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A. Cenerally, yes.

Q Ddit stay on through the whole irrigation
season | ast sunmer?

A. No, it did not. Well, I"'mnot sure. Last
sunmer was a dry summer, but |I'mnot sure. That woul d
be a question for our watermaster or M. Lakey.

Q Then we have Water Right No. 37-214083,
priority date April 1, 1887. How would you classify
that right?

A. In anormal year it would run m dsumer.

Q So would you classify that a junior, a senior?

A. It just would depend on the flows that year.
We woul d expect it to last a good portion of the year.

Q Then Water Ri ght 37-21404, priority date
July 1, 1896. How would you classify that right?

A. That would be close to a junior.

Q And then Water Ri ght 37-21405, priority date
April 1, 1884, what classification would you designate
tothis right?

A. That woul d be one of our better rights, and we
woul d expect it to be in the md to |ate sunmer or ful
season.

Q Fromwhat | have heard from you today, the
premer right, as you called it, that 1883 and then this

| ast right we discussed as 1884, those are your nore
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senior, it sounded like. The remainder of the rights
were junior or dependent upon the year. Wuld you say
that is a fair classification?

A Yes.

Q And this 1883 right only allows 3.55 cfs; is
that correct?

A. Correct.

Q And the 1884 right only allows 2.61 cfs;
correct?

A. Correct.

Q So the senior rights held by Big Wod Cana
Conpany only represent a very small portion of its tota
decreed water right, would you agree?

A, Yes.

Q M. Fletcher spoke to you about Big Wod Cana
Conpany's place of use for its decreed right, and it's
accurate to say, please correct nme if I'mwong, that
t he | and above the M I ner-Goodi ng Canal is delivered
wth water out of Magic Reservoir; correct?

A. That's correct.

Q So that would include the Dietrich tract,
North Shoshone, and Richfield; is that right?

A. Correct.

Q Wien Magic is turned off, those senior Little

Wood rights that we were just discussing are not turned
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into that Dietrich Canal because they are not
sufficient; right?

A. That's correct.

Q Instead that water is just left in the river
right?

A It is, unless it's rented, yes.

Q So that would theoretically increase the
supply for users below the D etrich Canal, would you
agree?

A Yes.

Q It was briefly brought up, the exchange
condition that we have been di scussing this week, and
during the deposition that we had of you in Twin a week
ago, | believe you testified that you were famliar with
M. Luke's nenmorandumto the Departnent. Do you recal
t hat ?

A.  Yes, | do.

Q W tal ked about the exchange condition and
I ndi vidual s' interpretations of how that should be
applied; right?

A W did.

Q And | was review ng that nenorandum and | can
provide you a copy if you would like, you're famliar
wth Craig Hobdey; right?

A Yes, | am
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Q That is Big Wod Canal Conpany's forner
attorney; is that correct?

A. That's correct.

Q And in M. Luke's April 27, 2021, menorandum
M . Hobdey sunmarized the proper application of the
exchange condition. Do you recall that?

A, Yes.

Q But M. Luke has made us aware through his
nmenor andum and t hen al so through his testinony today
that the water has not been adm nistered as set forth or
as intended. Do you recall that?

A. | recall that |ine of thinking.

Q Wien you say "thinking," does that nmean you
di sagree with that?

A Well, I think when that issue was opened up,
there seened to be sone disparity as to how it shoul d
have been done, how it had been done. And as we kind of
dug to the bottom of that and investigated that and
spoke with both M. Lakey and Ti m Luke in our May 1st, |
believe it was, board neeting, it becane apparent that
they really were on the sane page and that the rights
are being adm ni stered correctly and have been
adm ni stered correctly.

Q So perhaps | could have you turn to the

Departnent's Exhibit 4. 1t should be in that stack of
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papers. | would like to direct you towards the end,
It's Attachnment B, page 3.

A. Is it verbiage?

Q Yeah, | was going to point you to sone
particul ar | anguage.

A. In the center of the page it's Waternaster
Gui dance Regarding --

Q Actually, in the paragraph above that. So
this was witten --

A. | just wanted to nmake sure | was on the right
page.

Q | appreciate that.

This was witten by M. Luke and it was
directed to Waternaster Kevin Lakey. So it's saying:
"You," referring to M. Lakey, "reported that you nake
no di stinction between river rights with or wi thout the
exchange conditi on when delivering water or making
priority cut determnations.” Do you see that |anguage?

MR. RI GBY: Counsel, what page is that on?

M5. O LEARY: Page 3 of Attachnent B.

THE WTNESS: Let's see if I'"'min the right
attachnent.

Q (BY Ms. O LEARY) It's the paragraph above
t hat heading that you just identified.

A. That | just indicated?
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Q It's the second sentence in that paragraph.

A.  Second sentence. So start again, please.

Q Sure. "You reported that you nake no
di stinction between river rights with or w thout the
exchange conditi on when delivering water or making
priority cut determnations.” Do you see that there?

A, Yes.

Q Wuld you agree that that neans that M. Lakey
was not administering water historically under the
speci fics of the exchange condition?

A. | think what he's saying there is
adm nistering the river rights, both or all based on
reading at Station 54 at Shoshone. So w thout regard of
whet her they were above or bel ow the M I ner-Goodi ng
Canal .

Q Rght. And the exchange condition is
dependent on designated | and above and bel ow t he canal ;
correct?

A. But the priority cutoff is still determ ned
the sane. They do not receive water below the M ner-
Gooding Canal if they are not entitled to it by priority
at Station 54.

Q Wwell, if he's not making the distinction
between river rights with or without the condition, it

woul d be fair to say that he's not adm nistering the
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condition properly; correct? You have to neke that
distinction to adm nister the condition properly.

A. That's not the way | understand it.

Q Ckay. And then this nmenb goes on to give
i nstructions on how to proceed noving forward; correct?

A. 1t does.

Q And based on no prior distinctions being made,
It's now asking for distinctions to be nade; correct?

A Yes.

Q So it's clarifying how the right should be
properly adm ni stered.

A Yes. | would only add that, again, as we had
t hose folks in the sanme group, that it becane nore and
nore clear that really they were on the sane page and
t hey were being delivered in accordance with the
exchange agreenent.

Q \VWhat folks are you referring to?

A.  Tim Luke and Kevin Lakey at our board neeting
on May 1st, Big Wod Canal Conpany board.

Q You listened to M. Luke's testinony

yesterday; correct?

A 1 did.

Q He confirmed these instructions; correct?
A, Yes.

Q Mving forward with adm ni stering the water
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pursuant to the instructions in this nmenorandum it's
likely that that adm nistration will have sone type of
| npact; correct?

A. It could.

Q That neans that there could be an adjustnent
of the priority cut dates; right?

A. That is a possibility. But again, that's why
we asked those two individuals to be at our board
neeti ng because we antici pated there woul d be sone great
benefit to the diversi ons above Shoshone, above 54.

Q To clarify, when you are saying those "two
I ndividual s," that is M. Lakey and M. Luke; correct?

A. That's correct.

But it becane apparent by the end of the
neeting that there was no wet water for Big Wod Cana
Conpany to anticipate delivered above that 54 gage, no
addi tional waters. That would tell nme that they have
adm ni stered correctly, or consistently at |east.

Q Now, you were just nentioning gages. You
testified earlier that your Exhibit 3, that you created
t hi s docunent based on sone neasurenents that the
wat er mast er provi ded; correct?

A, Yes.

Q One of these neasurenents is from Station 10

at R chfield.
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A It is.

Q Were you present during Ms. Sukow s testinony
regardi ng nmeasuring devices and sensors at Station 107?

A. | was listening on Zoomas | canme to Boi se,
yes.

Q Do you recall her testifying that there were
concerns that there were not adequate manual
measurenents to calibrate fromthat station?

A. Yes, | heard that comrent.

Q Your nunbers are based on the gages fromthat
station; correct?

A. They are.

Q So these nunbers are based on uncali brated
nmeasur enents, woul d you agree?

A. | would not agree with that statenment. |
t hi nk her testinony indicated that she would like to see
nore manual neasurements to support the SCADA
I nstrunents that are there and neasuring other neasuring
stations. And we find it commpbn as you go through the
summer about on a nonthly basis that these gage stations
need to be recalibrated, and that has to do with noss
buil dup or other things in the system over the sunmer.

So it's not unconmon for there to be sone
m nor error in every season. And | think that, yes, her

comment is nmaybe true, that maybe there is reason to
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believe on a daily basis fromone nonth to the next
t here may be sone devi ati ons.

Q | understand there could al ways be nore
nmeasurenents. But she testified that there were not
adequat e nanual neasurenents. So these nunbers in your
Exhibit 3 are based on inadequate nmanual neasurenents
per Ms. Sukow.

A. They are based on the data that we use on a
daily basis to manage the river. You can nake the sane
argunent possibly at the Hailey gage, and that's a USGS
gage.

Q But you don't recall M. Sukow testifying to
concerns about that gage, do you?

A. No, she didn't.

Q Now, Big Wod Canal Conpany is claimng injury
from groundwat er punpers within the Bell evue Triangl e;
correct?

A Yes.

Q But you have not identified any specific
groundwat er rights causing that alleged injury, have
you?

A.  No.

Q You have not specifically identified how the
groundwat er punpers in that Bellevue Triangle area are

af fecting your, neaning Big Wod Canal Conpany's,
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decreed rights, have you?

A.  The conpany, no, but through our hydrol ogi st
and those types of studies we are trying to pinpoint
t hose or have pinpointed those.

Q Wien you nention your hydrol ogist, is that
Eric MIler?

A It is.

Q So you are basing the alleged injuries on M.
MIller's report?
Yes, we are.

And that's that June 1, 2021, report?

> O >

| woul d assune that's correct.

Q So Big Wwod Canal Conpany hasn't nade any
calculations on its own regardi ng shortfalls of water.

A.  No.

Q O effects that groundwater punpers within the
Bel | evue Triangle nmay be having on its decreed rights;
correct?

A. No. W are depending on our hydrol ogist, yes.

Q | believe you testified in your deposition
t hat about a quarter of your shareholders are still
using gravity irrigation nmethods; is that correct?

A. That is probably correct, over the entire
system yes.

Q Wuld you agree that that nethod of irrigation
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Is not as efficient as other nethods of irrigation, such
as pivots?

A Yes.

Q | recall you testifying in your deposition
that Big Wod Canal Conpany has not nmade any efforts to
design or secure funding for a pipeline to bring water
fromthe M| ner-Gooding Canal to the |ands up north
above it.

A. No, that would require punping. It's just
geographically inpossible to deliver to North Shoshone
or Richfield fromthe river, or fromthe M| ner-Gooding
Canal , as you nenti oned.

Q M. Sukow testified during her May 27, 2021
deposition that the Departnment received letters fromBig
Whod Canal Conpany informng it that the canal conpany
was planning on making a delivery call. Are you aware
of those letters?

A. Yes, they were in coordination with the Little
Wood- Bi g Whod users.

Q Do you recall when these letters were sent?

A. | don't particular dates, but they are of
record.

Q Were you involved in drafting those letters?

A. They were drafted and | read and signed, if

those are the letters you're referring to.
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Q \Wat do the letters say?

A. That we were going to participate in the call
and we felt as though we were injured, and that we were
supporting the association or the group of decreed
hol ders in the action.

Q | know you said you don't specifically recal
the date, but would those letters have been sent wthin
the | ast year or two?

A. No. They would be previous to that, |
bel i eve.

Q Around 2017?

A.  Yes, could have been.

Q Was the call actually made after those letters
were sent?

A. | forget the dates, but I'mgoing to say that
yes, there was a call attenpted and because of
technicalities was not made.

Q Wuld that have been in 2015 or 20177

A. There were two, two attenpts at a call, and |
think, was it '"15 or '"17? |1'mnot certain, but yes, two
call attenpts.

Q You also testified in your deposition that Big
Wod Canal Conpany requested conjunctive adm nistration
in Water District 37. Do you recall that?

A. | may have said that, but that's not what we
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are here today about.

Q That wasn't ny question. M question was:
Did Big Wod Canal Conpany request conjunctive
adm ni stration?

A. W get to a legal termhere, and that seens to
be what is being dwelled on by yourself and others. W
have been working wth those folks, | personally for a
nunber of years, trying to cone to sonme sort of
cooperative nmanagenent that would allow both the punpers
and the stockhol ders of ny conpany to prosper and
survive.

So if the legal termis "conjunctive
managenent,” we subm tted an answer to a nanagenent pl an
t hat was presented by the groundwater punpers and our
proposal which spurred the fornation of the groundwater
Advisory Commttee. But we are really seeking in this
action priority adm nistration.

Q So based on your understandi ng of conjunctive
adm ni stration, Big Wod Canal Conpany did request such
adm ni stration fromthe Departnent.

A. In a legal sense?

Q Based on your under st andi ng.

A.  On ny understanding at the tine, | probably
said that, yes.

Q That woul d have been last fall?
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A. Wiat we submitted last fall was an answer to a
managenent plan, not a request for conjunctive
managenent. So it gets back to the legal term

Q Sure. I'mnot trying to -- | just asked based
on your understandi ng whet her Big Wod Canal Conpany had
requested conjunctive adm nistration, and | was just
trying to get a tine period for when that request was
made.

AL So | guess | don't know how to answer that,
dependi ng on the | egal ese that was involved in the
docunents you are referring to. W have been seeking
sone sort of cooperative managenent plan, whatever form
t hat takes.

M5. O LEARY: Ckay. Thank you, M. Pendl eton
That's all the questions | had.

THE HEARI NG OFFI CER:  Thank you, Ms. O Leary.

"Il circle back. M. Thonpson, do you have
questions?

MR. THOWPSON: | have a couple.

CROSS- EXAM NATI ON
BY MR THOWPSON:
Q H, M. Pendleton. Travis Thonpson for the
South Valley G ound Water District.

Can you pull up Tim Luke's nenp, that | DWR
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Exhi bit 4.
A, Yes.
Q Could you turn to page 9.

A. O the original docunment, or the main

docunent ?
Q Correct.
A, Yes.
Q |Is there a Figure 3 on that nenp?
A Yes.

Q Right above that figure M. Luke describes the
i ncreases and the total diversions, and | think he
references the Big Wod Canal Conpany water rights. Do
you recogni ze that?

A Yes.

Q And it looks like junior to 1899 -- well,
i ncluding the 1899, that 540 cfs increase is probably
nostly all Big Wod Canal Conpany water rights; is that
correct?

A. Yes, | would think that is correct.

Q Do you agree with his characterization that is
a high runoff water supply appropriation?

A Yes.

Q So ny question to you is: Is there 900 cfs in
the Little Wod, has that water ever been diverted, al

of that?
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A Al of that?

Q Yes.

A. There probably would be isol ated instances,
yes. Unfortunately that diversion can only handl e about
200 cfs. So your question is a little bit null there
because that's the capacity of the Dietrich Canal, about
200 cfs.

Q But when those rights are in priority in the
early spring, that's what supplies that canal at that
tine.

A It is. It allows us not to turn on the rest
of the system or supplenents, reduces our draws on that
storage reservoir.

Q How often do those rights stay on priority, |
guess, for the length of the irrigation season?

A. | don't know Honestly, that is kind of a
managenent function, and being on the board | stepped
away a little bit. But it would be a question for
either M. Lakey or possibly sonebody from our
managenent team

Q Could you turn back to your Exhibit 3,

Fl etcher Exhibit 3.
A Yes.
Q These were your notes from gage readings, is

that correct, at the Hailey and then the Station 10 at
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Ri chfiel d?

A Yes.

Q You stated that there was a rain event 5/21
and then you saw Station 10 go up; is that correct?

A. That's correct.

Q So could part of that increase be due to the
rain?

A. It doesn't showin the river. The river
actually drops. You woul d expect the higher elevations.

Q The river at the Big Wod River?

A. At Hailey, yes.

Q How about the Little Wod?

A. The Little Wod you would expect to -- | would
not expect a lot of rainfall contribution. For one, the
land is dry, the deserts are dry, all of that is dry
t hrough that stretch fromSilver CGreek to the Richfield
gage. There was no runoff.

Q Do you have any personal know edge of that?

A. No. Just in the fact that it took bl acktop at
my place to nake a puddle. The ground took it all. W
are tal king sonmething less than 3/4 of an inch of rain.

Q Wuuld that have shut off diversions?

A. It possibly could have shut down the
di versions. Although, just |ooking at the canals

visually, the 45 and the Baseline Canal, we went up for
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an evening dinner, and they were still running pretty
darn high. So | didn't visually see it. | certainly --
| nean, | did visually see it in the canals, and the

appearance in the canals, obviously did not go to the
neasurenents to verify if they reduced their surface
di ver si ons.

Q How about individual surface diversions off of
Silver Creek or the Little Wod?

A. | would have no know edge of that.

Q Wuuld you expect those to shut down during
t hat event?

A It's possible that they shut them down quite
often in a small event. That was a relatively small
event. It was big for Magi c because we could shut off
for a while. But in that small anount of rainfall in
that area up there, | would not expect that they changed
those river diversions. | could be totally wong. That
I's ny specul ati on

Q But it's your testinony that the groundwater
punps shut off.

A. That's the easiest thing to dois to flip a
switch. It takes sone work to adjust deliveries.

Q But do you have any personal know edge of
punps going off at that tine?

A. No, | do not.
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Q So it would be fair to say this could be a
conbi nati on of surface and groundwat er diversions going
of f.

A. | think that is very fair, yes.

Q | guess the |ast question, your testinony
about your Big Wod Canal Conpany water rights and your
own property, are you intending to offer that as
evidence of injury in this proceeding dealing with the
Littl e Wod?

A.  No, because our rights -- we have many
st ockhol ders; we have 1, 200 stockholders. | know of
I ndi vi dual s that have sone big | osses, and they would
certainly be happy to step forward and offer those. But
they are not as easily isolated as those individual
users that you heard fromthis norning and those you'l
hear fromthis afternoon whose water applies to a very
specific piece of property based on a decreed right.

Q So would you agree that injury to the Big Waod
Canal Conpany's Big Wod water rights is beyond the
scope of this proceedi ng?

A. Until we include storage rights, yes, that's
correct.

Q One last question, if junior groundwater
rights in the Triangle are curtailed, do you agree that

the Big Whod Canal Conpany would not be able to put its
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Little Wood rights to beneficial use if water shows up
for those?

A Only if we rent those to one of our
st ockhol ders who can access those fromthe river.

Q Do you have a rental in place today?

A. W have a rental policy, and if the agreenent
of last night would have gone forward, | had one
I ndi vi dual who wanted to rent nost of our premer right,
the 1883 right.

Q But as of today you don't have a rental; is
that true?

A. No. There is concern -- it would be a sum
that has to be paid regardl ess of whether that priority
stays in play or whether that priority is term nated.
And there is question of whether that 1883 right may be
cut by m dsummer.

MR, THOWPSON: That's all the questions |
have.

THE HEARI NG OFFI CER.  Thank you, M. Thonpson.

Ms. Vonde is not here and is participating as
| ook at the screen renotely. So I think that's the
group 2 questioning.

G oup 3, M. Bronley?

MR. BROMLEY: Thank you.
111
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CROSS- EXAM NATI ON
BY MR BROMLEY:
H, M. Pendl eton.
Good afternoon.
How are you?

Good.

O > O > O

Thanks for being here.

| have three questions; so very brief.

First is, do you know when your Little Wod
rights generally turn on at the start of a year? So
let's just talk about an average year.

A. On an average year we nmy cone on, dependi ng
on the demands of weather, latter part of April. Qur
normal target date is about the 1st of May. However, in
relation to these decreed rights where they need those
earlier out on the Dietrich tract, we nay divert those
in md April.

Q Do you know this year when those rights turned
on?

A.  We turned on our system about the 7th |
believe, and those rights to Dietrich were probably
turned on the | ast week of April, first of My, bought
us about 10 days to a week.

Q Thank you.

Second question is: Are you asking for
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curtail ment of groundwater punping outside of the
Bel | evue Tri angl e?

A.  No.

Q Third question: If junior groundwater users
are able to show they can mtigate, would you agree that
t hey ought to be able to mtigate?

A. | would hope so. | would hope that we can
cone to sone agreenent. |'ve been pursuing that for
nore than 5 years, if that answers your question.

Q It does.

MR. BROWVLEY: Thank you.

THE HEARI NG OFFI CER  Thank you, M. Broml ey.

Now, ot her questions fromthose in group 3. |
see John Sinpson is not here and is participating
renmotely.

M . Robertson, any questions?

MR. ROBERTSON. No questions.

THE HEARI NG OFFI CER M. O Bannon?

MR. O BANNON: No questi ons.

THE HEARI NG OFFI CER: | don't think we have
anyone el se.

Redirect, M. Fletcher.

MR. FLETCHER | don't have any questi ons.

THE HEARI NG OFFI CER  Redirect, Ms. O Leary?

MS. O LEARY: No.
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THE HEARI NG OFFI CER:  There is no redirect.

Thank you, M. Pendleton, for your testinony.
And | want to personally thank M. Pendleton for his
| ong years of service on the canal board, and anybody
that serves that long and sits in that many m dni ght
neeti ngs deserves sone public recognition. Thank you.

THE W TNESS: Thank you

THE HEARI NG OFFICER: | had to sit through
some of those neetings and they are never done until
m dni ght .

THE WTNESS: You didn't nention we started at
9: 00 in the norning.

THE HEARI NG OFFI CER:  Yeah.

M. R gby or Fletcher, next wtness.

MR RIGBY: M. Director, we'd call John
Arkoosh to the stand.

THE HEARI NG OFFI CER: M. Arkoosh, if you'l
conme forward, please.

JOHN ARKOOSH,
havi ng been called as a witness by the Big Wod &
Little Wod Water Users Association and first duly

sworn, testified as foll ows:

THE HEARI NG OFFICER M. Rigby, you nmay

question M. Arkoosh.
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MR. RI GBY: Thank you.

DI RECT EXAM NATI ON
BY MR RI GBY:

Q Good afternoon, John.

A H.

Q Please state your full nane and current
address for the record.

A.  John Arkoosh, ny address is 490 Ohlinger Road,
Shoshone, | daho 83352.

Q And you are a party to this proceedi ng?

A, Yes.

Q Is it also a fact that your father is a party
to this proceedi ng?

A. He is.

Q VWat is his nane?

A. WIIliam Arkoosh.

Q Do the two of you work together, I'Il call it
a |l oosely knit partnership?

A.  Yeah, we have a partnership; we own equi pnent
and cattle together. W each own our own farns and
operate them ki nd of together, sharing equipnment and
f eed.

Q The reason I'masking that is, is it your

I ntention today to cover not only the water rights on
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your particular farm but al so your father's farnf

A Yes, it is.

Q Is that because you have personal know edge of
both farns?

A Yes.

Q Let's talk about how personal that know edge
Is. How far back do you go on those particular two
farnms?

AL Hs tw farns? Well, | was born in 1965; so
the one farmwe owned then. And | believe he bought the
ot her one when | was 12 years old. He rented it for a
coupl e years before that.

Q So do you have personal famliarity wth the
irrigation practices on his farmas well as your farnf

A Yes.

Q The answer you just gave ne, was that as to,
we'll call themyour father's farn?

A Yes.

Q How about as far as your farm how | ong have
you owned your farnf

A. 1 should have | ooked back to see for sure, but
"' mthinki ng maybe 2007 for one and 2015 for the other,
and both of those farnms | rented at | east for several
years. In the case of the second farm | leased it for

nearly 15 years before | purchased it.
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Q So again, is it fair to say then you are
fairly confortable with being able to address the water
usage on both your father's farns as well as your farns?

A. Yes, | think so.

Q Are you a nenber of the Big Wod & Little Wod
Wat er Users Associ ation?

A, Yes.

Q Do you hold a position there?

A. Wll, they call ne chairman of the board, but
it's not a very big board. So that's ny position there.

Q You have heard the testinony of M. Brossy as
far as what the organization is all about. Do you have
any -- without getting into the details of it, do you
have anything to add to that?

A. No, that was an accurate description.

Q Al right. Let's proceed then. And if it's

okay, please turn to -- and maybe we need to -- is it
opened up to Bill's?
A.  Yes.

Q Very good. Wuld you turn, first of all, to
Bill's water rights. That would be W Arkoosh exhibits;
is that correct?

A.  Exhibit 27

Q Let's goto Exhibit 2 to begin with; that's

correct.
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A, Ckay.
Q So as quickly as possible. Let's just go
t hrough his water rights.
Exhibit 2 purports to be Water Right 37-59M

is that correct?

A Yes.
Q And it's 5/27/99?
A Yes.
Q Priority date?
A Yes.
Q For 2.304 cfs irrigation?
A Yes.
Q And Exhibit --
MR. BROWLEY: M. Drector, |I'll renew ny

obj ection, as you previously ruled on, but this 37-59M
is a Big Wod River right.
THE WTNESS: This is a Cottonwood right, yes.

Q (BY MR RI@EBY) That's what | was going to ask
next .

A Yes.

Q So again, what we addressed in the cross -- or
excuse nme, the direct wwth M. Brossy, do you agree that
this is the Cottonwood right?

A Yes, it is.

Q It's the sanme right that he was referring to.
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A, Yes.

Q Are you using this particular right in any way
to show injury for this particular action that is before
the Director?

A.  No.

Q Therefore, are you presenting it only to show
your full water capacity or full water rights
t hensel ves?

A Yes.

THE HEARING OFFICER: M. Rigby, I'"'mtrying to
catch up. It's alittle bit hard for ne to find the
tabs here. Maybe everybody else is faster than | am
So you are under WIlliamor W Arkoosh.

MR RIGBY: That's correct. So No. 2 and 3
were stickered as W Arkoosh Exhibit 2 and W Arkoosh
Exhi bit 3.

THE HEARI NG OFFI CER: Ckay. So M. Broni ey,
you objected or at |east reiterated your previous
objection. Do you still object to this particular
docunent ?

MR. BROWLEY: Yes, Director, |I'mjust renew ng
my same objection, which you've already ruled on and M.
Ri gby has expl ai ned, but |I'mjust renewi ng the sane
obj ecti on.

THE HEARI NG OFFI CER  Ckay. So for purposes
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of the record, I'll overrule the objection wth the sane
stipulation, that this particular water right is just
showi ng the total water supply but not for purposes of
wat er adm ni stration

MR. RIGBY: Very good.

THE HEARI NG OFFI CER:  Ckay.

Q (BY MR RIEBY) Al right. So John, if you'll
nmove now to W Arkoosh Exhibit No. 4, please.

A.  Ckay.

Q Again, attenpting to expedite, it purports to
state that it's Water Right 37-176, with 4/01/ 1890
priority, and 2 cfs diversion right. 1Is that what you
under st and?

A, Yes.

Q And where is -- well, let's go to W Arkoosh
Exhibit 5. That purports to be the | DWR s-generated
mappi ng of place of use of that particular water right;
Is that correct?

A, Yes.

Q As you review that nmapping, is that an
accurate description of the place of use of Water Ri ght
37-1767?

A Yes.

Q Explain again, as |I've asked others, the river

or streamthat appears to be neandering through that,
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what river is that?

A. That is Little Wod R ver.

Q \VWere particularly is this | ocated
geographically? You can use maybe sone of the others
t hat have testified or fromstation such and such. Wat
woul d be a good way to describe where you fit?

A \Wll, we're just downstream probably 4 mles
from where the South Gooding Main Canal |eaves Little
Wod River, and there is sonme, | believe, sone nmeasuring
stations there where those canals take off. That's
upstream about 4 mles. This is about 4 mles east of
Gooding on the Little Wod R ver.

MR RIGBY: Very good.

So | would nove for the adm ssion of
W Arkoosh Exhibit 4 and W Arkoosh Exhibit 5.

THE HEARI NG OFFI CER:  Any objection to the
adm ssion of these docunents?

Very well. Hearing no objection, the
docunents that are marked as W Arkoosh Exhibit 4 and
Exhibit 5 are received into evidence.

(W Arkoosh Exhibits 4 and 5 received.)

Q (BY MR R@&BY) If you'll turn to W Arkoosh
Exhi bit 6, please.

A Yes.

Q And again, Water Right, it purports to read
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Water Right 37-327, with a priority date of 5/15/84,
diversion rate of 2.2 cfs; is that correct?

A Yes.

Q Again, turning to W Arkoosh Exhibit 7, which
is the | DWR-generated mapping of this particul ar water
right. Does that appear to be correct?

A Yes.

Q As it relates to the previous water right, it
appears to be different lands; is that correct?

A Yes.

Q And where are they | ocated one fromthe other
general ly?

A. This would be probably 4 mles upstreamon the
Little Wod Ri ver

Q But again, diverting fromthe Little Wod
Ri ver.

A.  Yes, Little Wod R ver runs through the
property.

Q Inrelationship to the Goodi ng Canal ?

A.  The Goodi ng-M | ner Canal ?

Q Yes.

A. | guess it would -- well, the Goodi ng-M I ner
dunps into Little Wod at Shoshone. So | guess it's on
both sides of the -- that water is carried by the

Gooding -- yeah, it's right there.
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Q Very good.

MR RIGBY: | would again nove for the
adm ssion of W Arkoosh Exhibit 6 and W Arkoosh
Exhibit 7.

THE HEARI NG OFFI CER:  Any objection to the
adm ssion of these docunents?

The docunents marked as Exhibit 6 -- well, let
me back up. W Arkoosh Exhibit 6 and 7 are received
I nt o evi dence.

(W Arkoosh Exhibits 6 and 7 received.)

THE HEARI NG OFFICER: M. Rigby, | just have a
question of M. Arkoosh. | thought his |ast answer was
that this place of use is |located on both sides of the
M | ner - Goodi ng.

THE WTNESS: Well -- do you want ne to answer

MR. RIGBY: Yes, please do.

THE HEARI NG OFFI CER: | don't understand. |
don't see the canal

THE WTNESS: |If you're tal king about, the
Goodi ng- M I ner Canal cones into Shoshone. Part of it is
diverted north of Shoshone via the North Goodi ng Mi n,
believe they call it, and the rest continues down Little
Wod River -- dunps into Little Wod R ver and conti nues

down to the South Goodi ng Main where nost of that water
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I's taken out of the river and distributed to Anerican
Fall s, which is downstream

THE HEARI NG OFFI CER:  So this place of use is
| ocat ed bel ow the point of injection where Snake River
water is injected into the Little Wod River, this is
downst r eam

THE W TNESS: Yes.

THE HEARI NG OFFI CER:  Ckay.

THE W TNESS: Yes.

THE HEARI NG OFFI CER: Al right. |
m sunder st ood t he answer.

THE WTNESS: | probably didn't state it very
clearly.

THE HEARI NG OFFI CER:  Thank you.

Q (BY MR R@&BY) If you'll turn to W Arkoosh

Exhibit No. 8.

MR. THOMPSON: Just for the record, I'll
stipulate to the rest of your exhibits.

MR RIGBY: | would |ove that.

THE HEARI NG OFFI CER:  The rest of W Arkoosh
exhi bi ts?

MR. FLETCHER  No obj ecti on.

THE HEARI NG OFFI CER:  Anybody el se?

Thank you, M. Thonpson. That's hel pful.

Perhaps | should have asked if the parties
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woul d stipulate to the exhibits. So based on the
statenents here, the docunents nmarked as W Arkoosh
Exhibits 8 through 11 are received into evidence. |Is
that the | ast one?

MR RIGBY: It is, M. Drector.

THE HEARI NG OFFI CER:  Thank you.

(W Arkoosh Exhibits 8, 9, 10, 11 received.)

Q (BY MR RIEBY) Sojust to be clear then, the

two mappi ngs that we just discussed of those first two
before we stipulated to the bal ance, were any of the

wat er rights additional |ands or places of use than

t hose?
A. The water rights we discussed?
Q Right.
A.  No.
Q So all the other water rights are additiona

water rights for those two particul ar pieces of I|and.

A Yes.

Q Now, as far as W Arkoosh's | ands, does he or
you have any suppl enental supply of water in addition to
the water rights you have descri bed here?

A.  He does have sonme suppl enental water on what
we call the Leabo place, the place just east of Gooding.
| believe there is around 100 inches, it's about

two-thirds of what the decreed right is, or probably not
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what the decreed right is if you're counting the
Cottonwood water. But yes, he does have about enough to
irrigate two-thirds of that farmwth --

Q Wiich particular farmwould that be? Wuld it
be under Exhibit No. 2 or No. 4?

A. No. 2.

Q No. 27

A. The first one we tal ked about.

Q Very good. Again, you say that 100 inches are
applied toward that.

A Yes.

Q And is that able to be applied at any tine
t hroughout the season?

A.  Just when sone of your decreed water is out of
priority, then that supplenental water kicks in.

Q As far as this particular year is concerned,
have you used any of the 100 inches on this land that's
described -- you call it the Gooding | and?

A W call it the Leabo place, the old guy that
we bought it from But | don't know what -- yeah,
that's the only farmwe have in Gooding County with
decreed rights.

Q So the Goodi ng County pl ace.

A, Yes.

Q So has it been applied, your suppl enmenta
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wat er ?

A. Yes, it has this year.

Q Has it been exhausted?

A. No. It's still running. The suppl enental
wll run as long as Anerican Falls is on, but we only
have enough to irrigate about two-thirds of that farm
with the Anerican Falls water.

Q Are any of these wthin the exchange agreenent
of what we call the 161 Condition?

A. | believe it is.

Q Again, would that be the Goodi ng pl ace?

A Yes.

Q Goodi ng County pl ace?

AL Yes. And there is -- you asked ne if we had
addi tional water. There's a supplenental well on that
farmas well, and it's appurtenant to just that farm

Q I will get to that one in just a mnute.
Let's stick wwth the AFRD water.

How does the rel ati onship between the
suppl emrent al supply of water under AFRD that you
testified to and the exchange agreenent interact, if at
al1?

A Wll, like | said, when the decreed right is
cut, the supplenental water cones into play. So it wll

run through the season for whatever anpunt of
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suppl emental water you have. That place happens to be
covered by about two-thirds, it will irrigate about
two-thirds of that farm

O her farns we have will irrigate |less than a
quarter with supplenental, and then other farns have no
suppl emental, or one other farm has no suppl ement al .

Q No suppl enental ?

A.  No supplenental. One of m ne.

Q W'Il talk about that later. But is this
particul ar one then, you' re saying about two-thirds of
t he Goodi ng County one woul d be covered under
suppl enment al .

A Yes.

Q Is it, generally speaking, sufficient to grow
the crops that you generally grow on the Goodi hg County
property?

A. Not just with that one suppl enental right, no.

Q | understand that. |[|'msaying, wth that
suppl emrental right -- in normal years are you able to,
wth this supplenental right, sufficiently grow the
crops that you grow or intend to grow on the Goodi ng
County property?

A. Yes. |If the water stayed in priority, yes.

Q Very good.

What ki nd of crops are you grow ng on the
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Goodi ng County property, and then we'll go to the other

one?

A. This year it's all in alfalfa.

Q Is that a change or a nodification, if you
wll, fromwhat you would nornally grow on the Goodi ng

County property?

A. No. W generally grow hay and corn. W
occasionally do sone snmall grains. But we farm and
ranch so we have quite a |l ot of cattle that we need to
make sure we have feed for. So our focus is on the feed

crops; hay and corn for silage because we background our

cal ves.
Q So do these | ands al so support |ivestock?
A, Yes.
Q Are these livestock | ocated upon those | ands?
A. About 5 to 6 nonths a year, yes.
Q Is it after the crops are grown?
A Yes.
Q You feed the cattle on those | ands?
A, Yes.
Q Oherwi se where are the cattle kept?
A. They go out to sumrer range.

Q So let's talk then about the other rights that
you have on the Goodi ng County property. You indicated

that there is a well?
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A. Yes, there is a supplenental well that's
appurtenant to that farm and another farm we have that
has Anerican Falls water that was insufficient when he
drilled the well. He made it appurtenant to those two
farms.

Q Do you have that water right?

A Well, | don't think here, but | think --

Q O is that part of your --

A. No, it's part of his and | had it listed on
the exhibit |I took to ny deposition, which I saw in here
sonmewher e.

Q Excuse ne just a m nute.

A 1've got it here, | believe.

Q Wiich exhibit are you referring to?

A. Actually, | don't have it here because | just
took ny water rights to nmy deposition. | didn't take
his so | don't have that water right nunber. |'msorry.

Q Let's talk about that water right then. It's
a well water right?

A Yes.

Q Do you know the priorities and the --

A. It was drilled in 1977, in March of '77, |
bel i eve.

Q Wat is the water right nunber, do you know?

A. | don't know.
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Q Do you know the cfs?

A | think it's rated for 4.4 or 4.2, sonething
| i ke that.
Q Its authorized place of use is where again?

A. 1t's the Gooding farm and another farmthat ny
dad owns across the -- |ike you say, across the tracks,
which is supplied by Anerican Falls water.

Q Sois it part of the proceeding that we have
before the Director today?

A.  No.

Q So howis the water fromthat well split, if
you w ||, between these parcels, the Gooding County
property and the other property that is not part of this
pr oceedi ng?

A. It's not really ever sent to the other
property. W have irrigation systenms now and have
sufficient water for that property.

Q So the well then would be used on this
particul ar parcel.

A. It's appurtenant to this Goodi ng property.

Q So with those parcels in the Goodi ng County
property, with your water rights that we've described
here, and the AFRD rental of the 100 inches, and the
exchange agreenent together with the well, what is your

anticipated shortfall, if any, for this particular year
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on the Goodi ng County property?

A. 1 don't think I listed any shortfall, except
for maybe having to turn on the well and paying for the
power bill on that property.

Q So nowlet's go to the other parcel of
property, which is the -- how do you want to describe
t hat one, which would be W Arkoosh Exhibit -- is it
Franklin County?

A.  Shoshone County. O Lincoln County.

Q I|I'msorry.

A.  Lincoln County.

Q I'mstill in Lemhi; so you' re good.

THE HEARI NG OFFICER.  No, now you're in
Pr est on.

Q (BY MR RIGEBY) So just to nmake sure |'ve got
the two parcels then, we're tal ki ng Shoshone County?

A.  Lincoln County.

Q Lincoln County. Okay. There's a Lincoln
County and we've tal ked about the Goodi ng County.

Yes.

So now we're on the Lincoln County property.
Omed by ny father, yes.

Thi s, again, owned by your father.

Yes.

o > O > O P

What suppl enental water right then do you have
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or does he have on the Lincoln County property?

A. He's got, | believe, 30 inches or --

Q Is that AFRD water as wel | ?

A. | believe it's AFRD suppl enental water, yes.

Q And so, again, does it also have the Exchange
Agreenent Condition 1617

A. These decreed rights do, yes.

Q Do you know whet her or not that has been
delivered or used thus far this year?

A.  Yes, it has.

Q And again, is it exhausted or will it be
exhausted only when the canal --

A.  The suppl enental portion of that right wll
run through the sunmer.

Q It will run through the summer.

THE HEARI NG OFFICER: | want to interject
right here for the benefit of the reporter.

So M. Arkoosh, you need to wait until his
question is --

THE WTNESS: |'m sorry.

THE HEARI NG OFFI CER:  -- and then answer
because she's having to try to transcribe both of you at
the same tine.

THE WTNESS: | got in trouble for that at the

deposi ti on.
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THE HEARI NG OFFICER.  And then will you al so
speak up?

THE WTNESS: | will. I'msorry.

THE HEARI NG OFFI CER:  Thank you.

Q (BY MR RIABY) ay. W're back to the
Li ncol n County property, we are discussing the
suppl emental rights to the Lincoln County property, and
you indicated there was 30 inches.

A. | Dbelieve so.

Q The last question was: WII it continue to be
di verted throughout the sumrer?

A, Yes.

Q So as to any deficiency that you maintain for
this particular year on the crops grown -- |let nme strike
that first.

What are the crops grown on the Lincoln County
property?

A. Alfalfa hay and silage corn.

Q So the only additional crop that is grown on
the Lincoln County property as opposed to the Gooding
County property is you're also grow ng silage corn.

A Yes.

Q Is there any particular reason why you are
grow ng silage corn on the Lincoln County versus the

other? 1s it because of a better water supply or just
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that's your rotation?
A.  Just our rotation.
Q Very good.
So any additional supplenental water to the

Li ncol n County property that we haven't discussed

al ready?
A.  No.
Q No well.
A.  No.
Q Very good.

Have you then, or through your dad through
you, nmade any claimthat the water for this particul ar
year is insufficient for the crops that you're grow ng?

A, Yes.

Q Let's turn then to your father's. It would be
W Arkoosh Exhibit 1.

A.  Ckay.

Q Wre you involved in providing the nunbers
that were used in creating this chart?

A Yes.

Q Are you famliar with the crops grown, the
needed days of irrigation, the yield loss that is
i ndi cated here and projected revenue | 0ss?

A. The one I'mlooking at isn't m ne.

MR RIGBY: My | approach?
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THE HEARI NG OFFI CER®  Yes.
THE W TNESS: Ckay.
Q (BY MR RIABY) So again, to repeat the
question, are you famliar with and did provide the
I nput that addresses the crops grown, nunber of days
needed to projected cutoff, yield target, yield |oss,
et cetera, inthis particular W Arkoosh Exhibit No. 1?
A, Yes.
Q Explain, if you would, why you believe that
there will still -- with the water rights you've
i ndi cated, there would still be revenue | oss and
projected yield | oss for 20217
A. Because on this farm we have only got enough
suppl emental water to irrigate a portion of it after our
priority cuts are made to our '84s, which has al ready
happened. | believe it happened June 2nd. And |
don't --
Q Let nme just stop you there. Sorry.
So are you indicating that the water rights
t hat we' ve di scussed, except for the suppl enenta

rights, are cut for this particular piece?

A Yes.

Q So you're on suppl enent al
A, Yes.

Q Ckay. Proceed.
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A.  And so wth the anmount of water we have left,
this shows we'll have a supply shortfall for 92 acres of
alfalfa for 81 days, and our average yield per acre for
alfalfa is 7 ton historically, and nbost -- not nost, but
the first cutting is fairly heavy and the second is
heavy al so, but we're not going to get the last two on
that acreage with the water we have available on this
farm And so the shortfall would be a 3-ton per acre
shortfall. And right now the hay nmarket, | just use
$200 a ton because that's what -- I'mfamliar with sone
recent sales for that and nore, and | thought that was a
conservative figure.

Q So it could be higher.

A. Yeah, on the alfalfa on that farm Yeah, it
coul d be higher because they're saying it could go to
250 or higher than that even, but | don't know. | do
know that there is hay selling now for $200 a ton.

Q So again, as far as the historical use of your
target, is that conservative or is that just a hope that
you get that nmuch? Have you done that?

A. No, | think we pretty consistently get that if
we have a full water supply.

Q Do you generally have a full water supply?

A Well, increasingly we are being cut nore and

nore early, not every year, but | would say
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progressively, over the last 25 years, the water supply
has gotten worse.

My dad said this norning that he got this farm
in 1958, and he never had his '84 water go off until
1977. And it lasted in the worst, | think one of the
worst water years in history it lasted until August 1st
that year. And it's been off in June and July severa
years since then, and it's happeni ng increasingly nore
of t en.

Q VWhat kind of work have you done on the water
systemin order to be nore efficient in your water
delivery, if any?

AL On this particular farnf

Q Correct.

A. | would say 17 or 18 years ago we put in a
pi vot irrigation system W didn't have any power on
this farmuntil late 2015. So we punped with diesel on
that pivot until 2015. And then we were able to get
power on up the river and operate a punp. So then we
put in an additional -- we put the rest under pivot
irrigation. And it was very expensive, but we knew we
had to do it because we had | ess and | ess water all the
tine.

Q So is any of the farm now being flood

I rrigated?
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A, No.

Q So it's all under pressure system

A.  Pressurized pipe, yes.

Q |Is that fromthe river to the plant?

A. Yes, fromthe river to the plant all in pipe.
MR RIGBY: | would nove for the adm ssion of

W Arkoosh Exhibit No. 1.

THE HEARI NG OFFI CER.  Any objection to the
af orenment i oned docunent ?

MR. RIGBY: | have to nmake a correction.
Apparently there's two parts to the chart. The second
page, we want to nmake sure we cover that before | guess
| ask for it. There's a very snmall anount of the cost
of punping that --

THE WTNESS: That was what | tal ked about on
the Gooding farm So we have to turn on the
suppl enental well and there will be sone expense there.

Q (BY MR RIG&BY) So the $2,184 is what you
estimate the cost of the punping.

A. Yes. | nean, last year it was quite a | ot
hi gher than that. But this year, to cover that anount
of water to make up the shortfall on that farm woul d...

MR. RIGBY: So when | nove for the adm ssion
of W Arkoosh Exhibit 1, it would include both pages.

THE HEARI NG OFFI CER.  Any objection to the
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adm ssi on of these docunents?

Heari ng none, the docunents -- well, there's
two tables that are part of W Arkoosh Exhibit No. 1 are
recei ved into evidence.

(W Arkoosh Exhibit 1 received.)

Q (BY MR RI@EBY) John, I"'mgoing to wait to ask
you concerni ng your understandi ng and knowl edge as to
any punping inpacting that for your particular farmso |
only have to ask it once.

A.  Sure.

Q Solet's nove nowto -- so if you'll find the
tab that starts wth J. Arkoosh, that woul d be just
after your dad's farns. Do you have that?

A, Yes.

Q And so again, let's junp to --

MR. LASKI: Can we stipulate to all the water
right exhibits.

MR RIGBY: Yes, and that's what | was going
to do. I'massumng | would get the sane. | just want
to go through the tabs to say that they are all the
wat er rights.

So that would be J. Arkoosh Exhibit No. 2,
wi th the acconpanying water right mappi ng of Exhibit 3;
the J. Arkoosh Exhibit No. 4, with the acconpanyi ng map
of Exhibit 5; the J. Arkoosh Exhibit No. 6 wth the
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acconpanyi ng map of J. Arkoosh Exhibit 7; J. Arkoosh
Exhibit 8 with the acconpanying map of J. Arkoosh
Exhibit 9; same thing with 10 and 11; 12 with the map of
13.

And then 14 is not there because it was
actually in your father's. So that's why that's not
t here.

So Exhibit No. 15 and the acconpanyi ng nmap
of -- actually, we got that reversed too. 15 is the map
and 16 is the water right.

| would say that in stipulation, this
particular water right, which is under J. Arkoosh
Exhibit No. 16, is a Big Wod water right, and again we
are only submtting it for the purpose of the water
supply, not for this particular action.

MR. LASKI: Is Exhibit 12 also a Cottonwood
right?

MR RIGBY: It is.

MR. LASKI: So sane.

MR RIGBY: Sane stipulation. The point
being, if there are any Big Wwod rights, it's only for
t he purpose of showi ng water supply not for anything
el se.

MR LASKI: Ckay.

Q (BY MR RIEBY) In fact, let ne ask you, do
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you have any Cottonwood rights?

A Yes.

Q Are these the two that we have addressed?

A Yes.

Q So again, nmake sure we're tal ki ng about the
sanme kind of rights, they were Cottonwood rights;
correct?

A, Yes.

Q Very good.

Al right. Well, that hel ps us because we
have now gone t hrough those.

The question | would then cone back to though
Is in an attenpt to determ ne what particular parcels so
we can determ ne crops grown on those. So if you'l
turn to J. Arkoosh Exhibit 3, that's mapping. 1'm
better at reading maps than | am determ ni ng the other.

MR. BROWMLEY: M. Rigby, if you could just
pl ease give a water right nunber because the el ectronic
exhi bits you gave us don't have exhibit nunbers on them

MR RIGBY: Very good. 37-326.

MR. BROWLEY: Thank you.

Q (BY MR RI@&BY) For this particular year, what
crops are being grown on that parcel ?

A Afalfa.

Q And typically speaking, what crops are grown
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on that parcel?

A. Corn or alfalfa or maybe snall grains.

Q Is there any particular reason why corn is not
grown in this particular year?

A. Just wasn't in rotation for this farmri ght

NOW.
Q No ot her reason.
A.  No.
Q Now, the next one | show as a different
parcel, or different |lands, | believe would be show ng

up in J. Arkoosh Exhibit 9, 37-461 water right.

A Yes.

Q Again, for what is being grown in 2021, what
do you have planted there?

A.  Organi c pot atoes.

Q In the past have organi c potatoes been grown
on this particul ar parcel ?

A, No.

Q |Is there a particular reason why you chose to
grow organi c potatoes on this parcel this year?

A.  Yes, there is. W generally don't rent ground
very often, we rarely rent ground, but this farm has
been gravity irrigated, the whole farm has been gravity
irrigated throughout history. And there were -- | don't

know, | tried adding it up today, but there was probably
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over 3 mles of ditches on this farm open ditches, and
It wasn't efficient to irrigate that way, and | knew we
had to get nore efficient.

The ot her problem was we didn't have
sufficient power to run an irrigation system But a new
technol ogy cane out in the |ast couple years, which
| earned about, and coupled wth that | was able to put
pivot irrigation on this farmthis spring. But it was a
very expensive system And | knew that | had to do
sonmething to help pay for it.

So this farmis farned organically, and | went
out last fall, before | had any know edge of what the
wat er shortage m ght be, and got it |leased with a fell ow
to raise these potatoes. 1In the lease | have got to
provi de power and water. And so that's why we have got
potatoes this year. Now |I'mkind of wishing we didn't.
| mght have nmade a different choice had | known what
the water year was going to be. But the | ease was nade
| ast fall.

Q Are there other parcels wthin these water
rights that are different than the two we've tal ked
about al ready?

A.  No.

Q So you've tal ked about the nore efficient

wat er supply that you have nade to -- and, again, for
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conveni ence of trying to determ ne these two parcel s,
how woul d we refer to one versus the other?

A. It mght just be sinplistic to call them by
what | call them The Varin property would be the first
property we tal ked about, V-a-r-i-n. And the one we're
tal ki ng about nowis the Ghlinger, Oh-l-i-n-g-e-r. |
live on the Chlinger place.

Q Very good.

So let's start with the Ohlinger property
because that's where we were discussing the current
situation and also the nodification fromthe typical
flood irrigation to sprinkler irrigation.

Wth the flood irrigation before, what kind of
crops woul d you have grown?

A. W raised generally hay. Wwen we had to
rotate we would plow it out and raise small grain or
corn, kind of dependi ng on whatever we needed for our
own use and nmaybe what the water supply was as wel |.

Q Are there any additional supplenental rights
on this parcel?

A. This has decreed rights. It has got two 1884
rights, | believe, and it has the Big Cottonwood, which
| know we're not tal king about today. But it does have
46. 8 inches of Carey Act water.

Q Explain that.
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A Well, I"'mnot sure exactly how it works, but
It is dependable water. As long as Anerican Falls is
runni ng, that water will be on.

Q So it's not |eased water from AFRD?

A. No. And the water we spoke of before, none of
that was | eased either. It was --

Q It was actual ownership of inches.

A Yes. Carey Act water is ny water and there

is, | think, 46.8 inches.

Q And again, howis that delivered to you?

A. Through the Little Wod River.

Q Fromwhat source?

A. | believe it conmes out of Anerican Falls.

Q Is it part of the Exchange Agreenent 1617

A. | don't think it is, no. |'d have to | ook. |

don't think so.

Q But it's supplenental water to you.

A | don't knowif it would be called
supplenmental. It's just Carey Act water. |'m not
really sure how you would characterize it. But it is
good water, it runs through the season, if American
Falls is on.

Q So typically it wouldn't be supplenental if
you can divert it at any tine through the season. |Is

t hat how you understand it?
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A, Yes.

Q Is that why you're saying nmaybe it's not
suppl enent al ?

A. No, it's not supplenental. To nmy know edge,
it's just a water right.

Q Have you | eased any additional water for this
particul ar parcel which you refer to as the Ohli nger
property?

A. W have a deal in the works right now to | ease
an additional 200 acre-feet.

Q  From whont

A. The sane outfit that Fred tal ked about
earlier. | can't renenber who it was, but it's com ng
from-- is it ldaho Irrigation District, | think, or --
Fred is kind of facilitating that and putting the dea
t oget her.

Q Snake River rental water, is that a good way
to explain it?

A. Yes, that's what | would call it.

Q D dyou feel the necessity to rent that water?

A. Yes, we're going to need that and nore. W're
hoping to be able to find nore water.

Q That's ny next question. Even if you were
able to obtain that water, do you believe it wll be

sufficient to properly grow and finalize the crop?
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A. No, | don't think it wll. For this farmwe
need nore water.

Q The water you're tal king about, as far as
Snake River rental water, what is that going to cost you
per acre?

A. | believe it's going to be $75 an acre-foot.

Q Does that include all the carrying costs
and --

A. | believe so.

Q Again, to finalize it on the Ohlinger
property, even with what you have right now, are you
mai nt ai ni ng that you do not have sufficient supplies to
properly grow the crop to its fruition?

A. No, | don't think we do. | nean, you do what
you can to nanage your water and use it where it's npst
effective, but no, we're going to have a serious
shortfall this year

Q GCetting back to what you've done to nake it
nore efficient, how about your diversion fromthe river,
Is it pressurized fromthe river to the plant?

A. This one is not pressurized fromthe river
yet. There remains about 500 feet of open ditch from
the river to ny punp. That was just done this year as a
cost savings. The whole systemthis year for that

little farmcost nme $400,000, and | was tapped out. And
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| am hoping that in comng years | can pipe all the way
back to the river

Q So that is an intent for the future.

A. Yes. But we did elimnate probably 3 m|es of
ditches; so | think it was overall positive. | know it
was; we're using a lot, lot |less water.

Q How many mles of ditches?

A. |1 don't know | started adding it up and got
about halfway through it and I was over 2 1/2, and |
still had sone to -- so it was a lot of -- it wasn't a
very efficient system before.

Q Very good.

Let's go back to the, did you call it the
Varin property?

A Yes.

Q You say you are growi ng alfalfa on that
property?

A Yes.

Q Howis it being watered?

A. Pivot irrigation and a few hand |i nes.

Q Is there any flood irrigation on that
property?
A.  No.

Q Fromthe river then is it pressurized all the

way t hrough?
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A, Yes.

Q Have you had to do that lately or was it
al ways that way? Well, | can't say "al ways."

A. No. Wen | bought the farmit was -- there
was about 40 acres of wheel |lines and the rest was open
ditches and gated pi pe.

Q So do you believe you're nuch nore efficient
now i n your watering of that property?

A Yes.

Q So let's talk about your water rights as they
stand for the Varin property. Do you believe you have
adequate water supply to water that crop?

A, No.

Q \Wy?

A. Because all ny rights are off there except for
sone -- | do have sone supplenmental water there, and
|'ve got sone 1882 water.

Q | was going to get into that. So let's talk
about, in addition to your decreed rights, what
additional rights do you have? You say you have
suppl enental water. From where?

A.  From Anerican Falls.

Q How nuch?

A. | have to look at this -- between the

suppl emental and just a regular certificate there is .6
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cfs.
Q .6 cfs?
A Yes.
Q Any other water?
A. There is sone 1882 water that is still on.
Q So when you say your decreed rights wll be

turned off, not the 18827

A Wll, | don't know. Kevin has nade
predictions that the '83s will probably go off, and he
said he woul dn't guarantee that the '82s would stay on.

Q For howlong? D d he give you a range?

A.  No, he wasn't sure about the '82s.

Q But I nean, is it for a nonth, for weeks?

A | think they will maybe be on anot her nonth
anyway.

Q Ckay. But again, although you have those
rights -- by the way, do you have any other rights? Am
| mssing any?

A, No.

Q So with those rights, do you believe -- |
t hi nk your testinony was you still believe you do not
have enough to go all the way through.

A. Yeah. The water on this farmis only
sufficient, after the priority cuts that we' ve already

had, is not sufficient to irrigate nore than about half
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of the acreage.

Q So what do you intend to do?

A. Wll, we're going to purchase this water from

Snake River, and | was able to secure a little bit of

water fromny brother-in-law, a few shares, 21 shares,

bel i eve, and --
Q Are you paying for that?
A, Yes.

Q \What are you paying for that?

A Well, we haven't arrived at that yet.
told him!l would --

Q That's a famly thing?

A | told himl would pay whatever fair na

val ue was.

But |

r ket

Q Are you attenpting to find additional water

then to be able to conplete the crop?

A. |'ve talked to sone neighbors that are

hopefully going to have maybe sone wat er avail abl e when

their grain crop finishes. There is no solid

commtment, but they said they would help all they

coul d.

Q So, again, if you will turn to this tine

J. Arkoosh Exhibit 1. Are you able to find that?
right after your tab.
A Yes.

It's
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Q Again, so | don't forget this tine, there are
two sheets; correct?

A Yes.

Q So are the two sheets attenpting to address
the Varin property as well as the Ohlinger property?

A Yes. | didny injury sheets to reflect the
water that is appurtenant to each property and what
woul d be able to be sustained with that water.

Q Under st ood.

So the first sheet of J. Arkoosh Exhibit 1,
what property would that one be?

A. That is the Varin property.

Q Very good.

Let's tal k about that. Again, were you the
person that provided the information for the crops
grown, the days needed to irrigate, the target yields,
projected | oss and cost?

A Yes.

Q And would you explain what the -- let's take
alfalfa, explain what you think as far as the yield and
the crop | oss coul d be.

A Wll, when | did this it was with the
wat er master projections of certain priority cuts. |
believe the '85 has been off for quite a while now. And

so really all | have on that place nowis just about a
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hal f a cfs.

So basically it's the sanme as | tal ked about
before, |I think we'll have about a 3-ton-per-acre
shortfall on that property, on --

Q The Varin property.

A.  Yes, on -- | should have brought sone gl asses.
| can't tell if that's -- | think it's 58 acres, and at
$200 a ton that's $40, 800.

Q Again, the basis of the value of the hay you
already testified to, and that would be the sane here?

A Yes.

Q So the $40,800 is what you would project to be
your | oss on the Varin property this year?

A, Yes.

Q Let's turn to the second sheet then. This
woul d be, | assune, the Ohlinger property?

A Yes.

Q Explain your nunmbers there, especially when
you're dealing with the organic fresh potatoes.

A. On these potatoes | had to rely on other folks
to tell nme their value and approximate yields to expect.
This reflects, if this crop fails, what the renter, the
|l oss to the renter will be and ultimately probably the
| oss to ne, because | guaranteed hi mwater and power.

So it's 350 sacks per hundredwei ght, and |
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think we used a price of 15.9 cents a pound, | think is
what it was, which is, | think, very, very conservative
for this crop, and that comes out to $605, 283.

Q How about the organi c new seedi ng?

A.  Yes. Knowi ng we didn't have enough water to
keep these potatoes alive, we didn't want to pl ant
organi c new seeding and have it fail as well. So we
just saved the seed cost and didn't plant them plant
it.

Cenerally when we plant alfalfa, we get 5 ton

to the acre. W'Il|l get a good cutting of oats and
alfalfa, which wll anpbunt to about 4 ton or a little
better. It really yields well. And then we usually get

anot her good cutting that is over a ton. So | think
that is a reasonabl e yield.

Q So this would show then that you're projecting
| osses of up to $611, 000 and some change.

A. Yes. And again, the potato loss, | don't know
how you woul d assign that, to himor ne, but ultimtely
probably to ne.

Q Well, you say you guaranteed the water?

A Yes.

Q And if you don't have the water and the
potatoes fail, do you presune you could have sone issues

t here?
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A. | presune | could.

Q | don't want you to admt liability as your
attorney. Ckay?

A.  Yeah. But we will manage our water as best we
can to try to save ourselves as best we can. So, |
don't know.

Q So last line of questioning then. You're part
of the organi zation that has asked that the curtail ment
of the punps in the Bellevue Triangle occur; is that
correct?

A, Yes.

Q Do you believe that the punps in the Bellevue
Triangle are, in fact, decreasing the flows and,
therefore, inpacting your water rights in the Lemhi --
oh, nmy gosh, in the Little Wod?

A.  Yes, | do believe that.

Q I'mso sorry. | don't know why |'ve got that
on ny brain.

Do you have any personal know edge or personal
experience to nmake you believe that when punps are
turned off in the Bellevue Triangle that, in fact, the
Little Wod actually does increase in flows?

A. Like everyone else that's spoken today, it's
been observed over the years. | rely a ot on what Rod

Hubsm th has told ne over the years. He lives there and
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we conmmuni cate quite often. W'I| talk throughout the
year and we al ways tal k about how nmuch water is in the
river, and so he tells ne there is quite a correlation.
But on top of that we have hired Eric Ml er.

Q So you're relying upon experts as well.

A. Yes. | believe Eric MIler and Jennifer's
testinony, and | have read part of her report. So yeah,
| think there is definitely a strong correlation just
fromwhat |'ve been told and what | understand from
experts.

Q And fromyour testinony, would you maintain
that obviously if there are additional flows in the
Little Wood, that your water rights would stay on
| onger ?

A Yes.

Q Therefore, | ess damage to your crops?

A Yes.

MR RIGBY: | have no further questions.

THE HEARI NG OFFI CER: M. Fl etcher.

MR. FLETCHER: | have no questi ons.

THE HEARI NG OFFICER: |Is this an appropriate
tinme for a break or --

MR RIGBY: I'msorry, before we do, | need to
nove for the adm ssion of J. Arkoosh Exhibit 1, which

I ncl udes two sheets.
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THE HEARI NG OFFI CER.  Any objection to the
adm ssion of these docunents?

Ckay. The docunents included in -- this wll
be John Arkoosh or J. Arkoosh -- Exhibit 1 are received
I nt o evi dence.

(J. Arkoosh Exhibit 1 received.)

THE HEARI NG OFFICER. M. Rigby, ny nenory is
t hat even though there was a di scussi on about
stipulation of the adm ssion of the other docunents, |
don't think we actually stated that they were adm tted
into the record.

MR RIGBY: Good point, M. Director.

So, therefore, | would nove, based upon the
stipulation that each of those that | stated and are
contained in the exhibit book for both W Arkoosh as
well as J. Arkoosh be admitted into evidence with the
stipulation that any of the Cottonwood rights or the
Wod River rights only be for the purpose of show ng
total water supply.

THE HEARI NG OFFI CER.  So referencing the
exhi bit nunber thenselves, they would be J. Arkoosh
Exhibits 2 through 17?

MR LASKI: | think it would be 2 through 16,
and excludi ng 14 because there is no Exhibit 14.

MR. Rl GBY: Correct.
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THE HEARI NG OFFI CER:  That's correct because
we did not discuss 17.

MR. BROMLEY: My sane statenment as to the
so-cal |l ed Cottonwood decreed rights that are sourced
fromthe Big Wod River.

THE HEARI NG OFFI CER:  So there are two of
those rights, as |I recall, and which exhibit nunbers?

MR. LASKI: Those are Exhibits 15 and 12.

THE HEARI NG OFFI CER:  Thank you, M. Laski,
for tracking.

MR. RI GBY: Yes, thank you.

THE HEARI NG OFFI CER:  So 15 we actually --

MR RIGBY: Actually, it's 16 because they
were reversed in order.

MR, LASKI: 15 is the nap.

MR RIGBY: 15 is the map. So it would be 16
and 12.

THE HEARI NG OFFI CER:  That's the way |
renmenber the explanation.

So water rights that are descri bed by Exhibits
12 and 16, these water rights identify the source as the
Big Wod R ver, and so the water rights identified in
Exhibits 12 and 16, the exhibits are admtted into
evidence with the recognition that the sol e purpose of

the adm ssion is to describe the entire water supply in
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t hose | ands, but not for any other purpose, M. Bronley.

MR. BROMLEY: Thank you.

THE HEARI NG OFFI CER:  So all of those
exhibits, and let me see if | can get it right again.
Exhibits marked as J. Arkoosh Exhibit 2 through 13; is
that correct?

MR R GBY: 16.

MR LASKI: 16.

THE HEARI NG OFFI CER: Wl |, but we m ssed --

The docunents marked as Exhibits 2 through 13
and Exhibits 15 and 16 are received into evidence.

(J. Arkoosh Exhibits 2 through 13, 15, and

16 received.)

THE HEARI NG OFFI CER.  That conpl etes the
housekeepi ng. Do we want a break before cross-
exam nati on?

MR. THOWPSON: Yes, please.

THE HEARI NG OFFI CER: Let's cone back at 3: 30.

(Recess taken.)

THE HEARI NG OFFI CER: W are back on the
record after the afternoon break.

M. Laski .

111
111
111
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CRCSS- EXAM NATI ON

BY MR LASKI:
Q M. Arkoosh, I'mJimlLaski. | represent the
Gal ena Gound Water District. | believe you were

deposed by ny associate, Heather O Leary.

A Yes.

Q | apol ogize in advance because | wasn't sure
how we were doi ng you and your dad; so |I'm probably a
little disjointed going through this.

But first, just on a gl obal basis, between
your dad's water rights and your water rights, there
are -- you testified that there is Anerican Falls water
rights, there is Carey Act water rights, and there is
Cottonwood water rights that are all sort of
supplenental to the nain water rights; is that correct?

A Well, sonme of them are supplenental rights;
sonme are just water rights.

Q So | guess the Carey Act right is just a
regul ar water right.

A | believe it is, yeah.

Q And the Anerican Falls are suppl enental water
rights?

A. No. Sone Anerican Falls rights are just water
rights, and then there is Anerican Falls suppl enent al

water, which is supplenental to our decreed rights, and
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we have sonme of those, just a little bit of Anmerican
Falls regular water right. | think I"'m-- 1 nean, |I'm
not an expert.

Q W can go through that nore closely. | was
just trying to sort of go over it quickly and maybe t hat
won't wor k.

But other than the Anerican Falls rights, the
Carey Act rights, and the Cottonwood rights, which are
decreed, all the other decreed rights also contain a 161
Condition; is that correct?

A. | believe so. | think we went over that in
deposition. | think they did, yes.

Q And each of those have a place, or a source
that is below the MIner-Gooding Canal; isn't that
correct? | think that's what you said on the Director's
guesti ons.

A.  On the exchange?

Q Yes.

A.  Yes, when they are in priority, | believe the
wat er cones from Anerican Falls #2, when they are in
priority.

Q But there has been also testinony in the
record that those water rights have never been delivered
I n accordance with the exchange condition; isn't that

correct?
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A. |1 don't know what you nean by that.

Q \Well, the exchange condition requires that the
wat er be delivered from Anerican Falls, yet M. Luke
testified that there was confusion as to how the
delivery was to work, in that he didn't think that they

were delivered that way.

A Well, | can tell you ny understanding of it,
I f you |iKke.
Q Sure.

A.  Wen those rights are in priority, the actual
river water is held above the Goodi ng-M | ner Canal and
delivered through the Big Whod Canal systemto help
rights up there, and the Anerican Falls delivers our
decreed rights until we have a priority cut, at which
point they are cut off.

Q Correct. That's how they're supposed to work.
But | think the testinony was that that's not how t hey
have been delivered, that there was confusion as to how
t hey were delivered, and that was all --

A. No, as far as | know, that's how t hey' ve
al ways been delivered, going back as long as | can
remenber. But maybe I'mwong, but |'mpretty sure I'm
right.

Q Could you be sure, based on how you take your

wat er out of the --
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A. Wiy | say that is because | becane aware of
this years ago, it canme up in another nmatter, and |
t hi nk they've al ways been delivered that way, the way |
j ust descri bed.

Q So do you know why M. Luke issued a
menorandumto M. Lakey directing himas to howto

deliver that water?

A. No, | don't know why for sure. | think there
was sone confusion, | think you're right about that, but
| don't know why M. Luke -- | don't know why he did
what he did.

Q You believe it was delivered in accordance
w th the exchange agreenent.

A. | believe it has been and it continues to be
delivered in accordance with the exchange agreenent, |
do.

Q If it was not delivered in accordance with the
exchange agreenent, you woul dn't know what inpacts that
m ght have on your dates, your priority dates?

A Well, | don't think it really has any i npact
on our priority dates, because our priority dates are
determned to be in priority or not in priority by
gaging stations in Little Wod River.

Q Right. So you don't know if it would inpact

when the cut dates were for those water rights, when
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t hey woul d be cut off.

A. | don't believe it really does, but I may be
wong. |I'mnot -- | don't work for Water Resources.
amjust a farmer, but | may be wong.

Q Wth respect to the two farns that you operate

I n your nanme, that's the Varin farmand the Chli nger

farnf
A Yes.
Q So the vVarin farmhas .4 cfs of 1882 water?
A Yes.
Q And that generally runs the entire year?
A It has --
Q And you're not sure this year?

THE HEARI NG OFFI CER.  Let ne just say, both of
you are tal king over each other. The reporter has
glanced at nme a couple of tines, and | just want to
I nterject again and say: Be patient, wait until the
ot her person finishes. Thank you.

Sorry, M. Laski.

Q (BY MR LASKI) So .4 cfs and that generally
does not get turned off or cut.

A. No, it hasn't since |'ve been farm ng that

pl ace, and | don't know that it -- | don't know that it
ever has been turned off for a priority cut. | don't
know t hat .
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Q And then it also has an April 1, 1885, which
think you testified has al ready been turned off?

A Yes.

Q And then you have -- this is the American
Falls water. You have an Anerican Falls water right for
.1 cfs, and then a supplenental water right for .53 cfs
on that.

A, Yes.

Q How nmuch of the acreage then with those rights
remain in flow all year, all season, as |long as Anerican
Falls --

A. Those three rights you just spoke of?

Q Yes.

A. W could irrigate about half of that farm
nmean, approximtely half. [It's just about 1 cfs total |
bel i eve.

Q Just about? So --

A. Probably a little less than half of that farm
actual ly, but anyway.

Q Wien you cal cul ated your damages on your
Exhibit 1, when you do less cuttings -- | think you said
you get two cuts instead of four cuts based on having
| ess wat er.

A Yes. If that's all -- yes, if that's all the

water we can count on this year, we'll probably only get
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two cuttings instead of four.

Q So you don't irrigate less |land -- because you
have wat er throughout the whol e season

A Yes. So if | don't get any additional water
for that farm then I will turn off probably half of
that farm There is three pivot systens on there. |
woul d probably run the one system that's the biggest
pivot, it probably covers the best ground, and the other
two would go dry, after the second cutting of hay or
after ny priority cuts cone and | had no nore water.

Q Wuld the one pivot then still get four
cuttings?

A. Yes, and | reflected that.

Q Howis that refl ected?

A. How many acres -- | would have to find that
paper. | think it's like 68 acres of ground that is
going to be dried up and only get two cuttings, |
believe is what it said, is what | had.

Q So the portion of land that only gets two
cuttings is how you base the danage nunber? 1Isn't there
sonme savings also fromnot irrigating with the other two
pi vot s?

A.  Savi ngs?

Q Yes.

A. I n what way?




© 00 ~N oo o b~ w N P

N NN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

Hearing - Vol. lll - June 9, 2021 624

Q In terns of power or --

A Oh, sure, if you' re not punping as nuch water
you' re not burning as nmuch power.

THE HEARI NG OFFI CER:  You're tal king over each
ot her agai n.

THE W TNESS: Sorry.

There is sone power savings.

Q (BY MR LASKI) And nmanpower as well?

A. Not really manpower. It's pivot irrigation.
So you push a button. Maybe on the harvesting, yes.
Ckay. There you go.

Q That wasn't calculated into your damage
anal ysi s.

A, No.

Q So those are gross damages as opposed to
danages that are net of costs.

A. | guess so.

Q How many cuttings did you get |ast year?

A.  Four on nobst of our ground. Sone was new
seeding and we only got three cuttings on part of that
and only two on part of that because it was seeded | ate.

Q So you testified that you were planning to
purchase wat er perhaps to cover that?

A. Yes, we're trying to purchase water.

Q So would the cost of purchasing water to cover
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the shortfall be |ess than $40, 000?

A. Wll, to cover the whole shortfall, no, it
woul d be nore than $40,000. |If | felt I could afford
and find the water, it would be nore than $40, 000.

Well, for what we're trying -- okay, for that property,
| et me think about that.

Yeah, it would probably be | ess, sonewhat
| ess, depending on where you got it and what it cost.

Q So | guess the damage anal ysis i s somewhat
specul ati ve based on you haven't been damaged yet so
you're still trying to figure it out.

A. No, | wouldn't say that, because if | was able
to find the water to have a full season on that farm
would still be out the cost of the water, while everyone
in the Triangle is punping out of priority.

Q Rght. But what I"msaying is you re not sure
what that anount is. The anounts you're saying are
specul ati ve.

A Well, | don't think they're speculative. |
think that that many ton of hay is worth that nuch
noney.

Q So your 1885 water right, the 37-328 on that,
when does that typically get cut?

A Alot of years it will run through the summer,

but it's increasingly being cut nore and nore often,
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earlier and earlier. | don't know, | would have to | ook
at the waternmaster's records to tell you that.

Q Do you recall if it was cut |ast sunmer?

A. | believe it was, yes.

Q So even with that water right being cut, you
were still able to get four cuttings of hay?

A Yes, | think we were | ast year.

Q Then if that water right was cut, then the
37-1127, which has a 1905 priority, that would have been
cut .

A Yes.

Q So you don't recall the date of that |ast year
the 1885 was cut?

A, No.

Q Going to the Chlinger farm

A Yes.

Q So you said you |leased it and changed the
wat er systemso now it's grow ng organi c fresh potatoes?

A, Yes.

Q So is the | essee responsible for the potatoes?

A. He's responsible for the planting and
harvesting and cultivating and so forth. |I'm
responsi ble to provide water and power, and |I'm actually
irrigating the crop, as per the | ease agreenent.

Q And you cal cul ated damages based on | oss off
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the entire crop?

A. No, just loss of, | believe 114 acres of the
152 acres.

Q But you're planning to purchase water to cover
t hat .

A Well, | haven't been able to purchase enough
yet to cover that. So we're going to have to rob Peter
to pay Paul. |If we keep the potatoes alive, we'll have
nore | oss in our hay acres.

Q If you keep the potatoes alive?

A. If we take water away fromour other crops to
keep the potatoes alive, we wll have a bigger | oss on
the other side of the farm | don't know, |'m hoping
that the water that we're trying to purchase will get ne
t hrough until | can secure sonme water from neighbors or
ot her sources, but | don't know, it's very uncertain at
thi s point.

Q Does your | ease specify how damages, who bears
the risk for loss of the crop?

A | think when | say I'll provide water and
power, | would suspect that the liability for crop
failure for lack of water would probably fall on ne.

Q Is there a witten | ease?

A.  Yes, there is.

Q But you're not sure what the terns said.
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A. No, honestly I"'mnot. |'mnore of a handshake
guy, and when | tell sonebody |I'm going to do sonething,
| do it to the best of ny ability. So a paper | ease,
signed it, and | trust the fellow | deal with; so that's
where it's at.

Q How nmuch are you paid -- how are you paid
t hrough the | ease?

A. So nuch per acre.

Q Sois it based on yield or not?

A. No. Well, | shouldn't say that.

M5. JENKINS: I'msorry. Can you speak up?
Qur Zoom people are having a hard tine hearing you.

MR LASKI: Sorry. | thought | was speaking
| oud.

THE WTNESS: It naybe is partially based on
yield. Like |l said, it was a handshake and there is a
witten |l ease. But during the handshake portion, before
the witten | ease cane about, we were standing on the
ditch bank last fall and we agreed on a -- well, we
didn't agree on a price to start with. And | wanted so
much and he wanted to pay so nmuch, and he said, Well, if
we have a good crop, we'll pay your price. So | guess
sort of it's based on yield, to a certain extent.

Q (BY MR LASKI) This is the first crop, the

first year's crop of potatoes.
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A Yes. On that farm yes, probably since the
'50s, | don't know.

Q So you have no records what soever as to what
to expect for a yield.

A. | have a pretty good idea of what to expect
there. M neighbors just up the river have a very
simlar farm It's right across the fence. And he was
able to provide ne with yield expectations for potatoes
grown by the same grower on his place right across the
fence in previous years, and yields of potatoes they
grow t hensel ves and prices that they both receive for
t heir pot at oes.

Q And does he have the sane water rights you
have?

A. Pretty simlar.

Q This norning M. Brossy said that he had
offered to sell you water. Have you bought any water
fromhimor rent?

A No. In fact, | was going to bring that up,
because when Jerry asked ne if | procured any extra
water, M. Brossy didn't offer to sell nme water. He
offered me the use of his water and | accepted, and for
the | ast week |'ve been running on his water. And it's
going to be shut off tonorrow, nmaybe tonight.

Q Do you have dates as to when you need to have
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water to finish each cutting of alfalfa?

A. Wien | need to have water?

Q Well, so | guess ny question is: Froma
priority cutoff date, is there a date that you need the
water to run through so you get a third cutting versus a
second, only two cuttings, or versus a fourth? Do you
have those dates?

A | think I put that on ny sheet. | really w sh
| woul d have brought sone glasses. | think it was
Septenber 1st on the alfalfa. Yes, | put Septenber 1st
on the alfalfa.

Q But that would be to get a full four cuttings.

A, Yes.

Q Do you have a date to get three cuttings?

A. No, | just know that ny water wll be off
shortly after ny first cutting, and 1'll be lucky to get
it watered again enough to get a second cutting. |
hadn't really thought about what date |I would have to
get through for a third cutting.

Q In TimLuke's nenp he discussed for the 161
Condition water rights that he woul d need to get
addi ti onal information about available water supplies.
Have you been asked for that?

A.  For what?

Q As he --
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A.  Fromnme, additional information?

Q Has Tim Luke asked you for additional
i nformati on regardi ng water supplies as the holder of a
Condition 161 water right?

A. No, | don't believe so. | haven't talked to
M. Luke for quite sone tine.

Q Has anybody fromthe Departnment of Water
Resour ces?

A.  Asked ne what?

Q Asked you for additional information regarding
avail abl e water supplies.

A.  Water supply from where?

Q  From anywhere.

A. No, | don't believe anyone fromthe Depart nent
has.

Q Have you provided the Departnment any
i nformation?

A.  About additional water supply?

Q Yes.

A, No.

Q Have you requested the Departnment to
adm ni ster water under conjunctive managenent ?

A. No, | don't believe | have.

Q Have you requested the Departnent to

adm ni ster water in any way?
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A Yes, | would like the Departnent to adm ni ster
the water in Water District 37, groundwater water and
surface water, by priority date. That's what | have
request ed.

Q Can you identify any specific water rights,
groundwat er rights that caused injury to your water?

A, No.

Q Do you have a specific cause for the injury to
your water?

A. A specific what?

Q Do you have an opinion as to a specific cause
for the injury to your water?

A. Yes, | think the punping in the Bell evue
Triangle is injuring our water rights. The groundwater
punping in the Bellevue Triangle is injuring our water
rights.

Q Is that the sole injury to your water rights?

A | wuld say that's the main injury. | don't
know of any ot hers of f hand.

Q So you know of no other reasons that your
wat er supply is short.

A. Wll, yeah, | don't. | nean, there are
weat her conditions, but that doesn't enter into it when
you have priority dates, that water needs to be

adm ni stered by priority.
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Q Do you have any estimates -- | know you
testified that you have new conveyance systens, but do
you have any estinmates of conveyance | oss between the
poi nt of diversion and the application on any of your
syst ens?

A. No, | would say there is none on three of
those farns. There may be sonme minor ditch seepage for
500 feet on the other farm as | said, | already stated.
| hope to renedy that in the next year or two with a
pi pe clear to the river.

Q You don't have an estimate of the anount of
t hose | osses.

A No, | don't. It's very mninal. Conpared to
what it was |ast year, it's mniscule.

Q If your groundwater rights were curtailed on
July 1, do you know whet her your 1884 right would be
restored?

A. | believe they woul d.

Q Wiy do you believe that?

A. | perused Jennifer Sukow s staff neno, |'ve
tal ked to our hydrologist, | believe that fromtal king
with experts and listening to what the |IDWR staff has
sai d.

Q Do you believe they would stay on through
Sept ember 30t h?
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A. |1 think there is a very good chance that they
woul d.

Q That's based on your discussion with Jennifer
Sukow?

A. No, | haven't discussed anything with Jennifer
Sukow. | read her neno, |'ve talked to Eric MIller, and
| have lived on that river for 56 years, and | think
that there is very good chance we woul d have water if
the wells were shut off in the Bellevue Triangle.

Q How frequently do you need to acquire
addi tional water, like you are |l ooking for this season,
to conplete your farm ng?

A. Increasingly nore frequently.

Q Can you quantify that?

A. | can to a certain extent. Yesterday on the
way up here | asked ny bookkeeper, who is ny sister, to
go through the | ast several years. She started in,
bel i eve, 2013 until now, and in those 8 years, 6 of
t hose years | needed to purchase water, and | spent on
outsi de water $82,000 in 6 of those 8 years. And |
think water this year is costing twice as nmuch as it did
i n previous years, outside water is going to cost us
twi ce as nuch.

Q So 6 of the |ast 8 years you purchased

addi ti onal water?
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A.  According to ny books, and that's fromthe
checks witten for water.

Q $82,000, is that a year or cumrul ative?

A. That is cunulative for 6 separate years. Sone
years was nore, sone years was |less. One year it was
$40,000, | recall just from nenory.

Q Do you know what year that was?

A | don't.

Q Is that just for your tw farnms or is that for
your dad's as well?

A. That was for ny farnms and ny dad's.

And your dad's?
Yes.
I want to |look at your dad's rights.

Ckay.

> O > O

Q So in your testinony you identified your
father's two ranches as the Goodi ng ranch and the
Li ncol n County ranch?

A, Yes.

Q And on the Gooding ranch, based on
suppl enental or the -- well, the Anerican Falls water
and the suppl enental water and then the suppl enent al
decreed water, you testified that there is sufficient
water for the entire season.

AL Wth all the sources, yes.
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Q So your only cost is punping the suppl enenta

wel | .

A.  Yes, | guess sone -- yes.

Q And you testified that you had to punp that
well last year as well?

A Yes, we did.

Q Do you typically have to punp it every year?

A. Not every year. | nean, 2017 we had plenty of
water. There is years when there is major weather
events that we don't need to punp it, but increasingly
nore often.

Q But npbst years you do have to punp it.

A. | would say half the years. Probably nore
than half anynore, it's getting to be fairly regul ar,
yes.

Q For the Lincoln County farm | think you
testified that you had -- well, do you know how nuch
Anerican Falls water you have on that?

A 1 don't think that's right in this book. I
believe it's 30 inches, right around 30 inches |
bel i eve.

MR. LASKI: Is there an exhibit binder that
has the water right damage chart for the Bill Arkoosh?
Shoul d be Bill Arkoosh No. 1.

MR RIGBY: It is.
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MR, LASKI: But he doesn't seemto have that
I n his binder.
THE WTNESS: | do.

Q (BY MR LASKI) You do?

A.  Yeah.

Q GCkay. So if you look at that spreadsheet,
think it identifies your Anerican Falls water.

A. You are right, it does there.

Q So doesn't it total 45 inches of suppl enenta
wat er approxi matel y?

A. Oh, yeah, here. Yes, you are right, it is
45 inches. | msspoke. That's the anpunt that | used
for the injured projection too.

Q Is your injury, with respect to the alfalfa
again, that is based on two cuttings instead of four on
the entirety of the property you have planted in
al fal fa?

A Let's see. No.

Yes. Yes, it is. Yes, it is.

Q You use the Anerican Falls water on different
| and than the decreed water rights, or your dad does.

A. No, it's all the sane | and.

Q Wll, is it different acreage?

A.  Yeah, we would keep it on the corn to keep the

corn alive because we have to have that. You can't buy
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silage corn very far away. So we have got to keep the
silage corn alive. W can buy dry hay if we have to.
So we woul d sacrifice the hay before the corn.

Q Can you tell ne how often your dad gets four
cuttings of alfalfa?

A Well, if he has got a full water supply, every
year. Unless we choose to go for nore tonnage and | ess
cuttings, which you still get the sane anount of tons,
just not as high of quality.

Q So how often do you get your full water
suppl y?

A. Less and less often. | don't know. W were
curtailed early last year. This year we are already
off. 2020 | don't think was a spectacul ar year, but |
couldn't tell you when the priority cuts cane that year
for sure

From 2017 to '19, | think we were kind of
tailed up by the big winter of '17. That kind of
repl eni shed the aquifer in the Wod R ver Valley, and
the residual effect of all that water flowng in there
that winter, it helped for a couple of years.

We had cattle at Magic Reservoir, and there is
a spring high on the hill and that spring ran, after
that wnter it ran a lot nore water for about 3 years,

and then it was back to where it was before.
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Q D dyou get four cuttings |ast year?

A.  On part of our ground, yes.

Q I'mtal king about your dad's.

A. M dad' s?

Q Yes.

A Well, on part of it. Sonme of it was new

seeding, and as | explained earlier, you don't generally
get four cuttings -- you can't get four cuttings on new
seeding. |If you get it in early you may get three
cuttings, and | believe we did get three cuttings on
part of that, part of it was two. W al so purchased

out side water |ast year.

Q At your dad's property?

A Yes. Well, for all our properties conbined, |
guess. W used it where we needed it, where we could
use it.

MR LASKI: | think that's all the questions I
have.

THE HEARI NG OFFI CER:  Thank you, M. Laski.

M. Thonpson, do you have questions?

MR, THOWPSON: Just a coupl e.

CROSS- EXAM NATI ON
BY MR THOWPSON:
Q Good afternoon, M. Arkoosh. Travis Thonpson
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for the South Valley G ound Water District.

I'"mjust going to refer generally to these
sheets, the Table of Projected Injury. For your
father's place, noted Bill Arkoosh, you have the 1884
right, the 1886 right, and the 1899 river right; is that
correct?

A, Yes.

Q And that property you have Anerican Falls
wat er and Anerican Falls suppl enmental, those two
di fferent supplies?

A Yes.

Q That water is projected to be used on the
silage corn for the rest of the year; is that correct?

A, Yes.

Q And the second farm of your father's property
has an 1890 water right and a 1906 water right fromthe
Little Wiod; is that correct?

A Yes.

Q And the supplenmental supply on that farmis
t he suppl enental groundwater right?

A. There is an Anmerican Falls supplenmental right
associ ated with that al so.

Q And the Anerican Falls water, so three
suppl emrent al suppl i es?

A. Yes.
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Q And those supplies are expected to be

avail abl e through the irrigation season; is that

correct?
A Yes.
Q For that alfalfa, that portion of it.
A Yes.
Q And then turning to your property in your

nane, just in general, you have again that American
Falls water and that Anerican Falls suppl enmental water,
a portion of it?

AL Onny first property, yes, the Varin property.

Q And then the organi c potatoes that you have,
the field you had | eased out for that purpose, that has
what is called CAW 133907

A. That is Carey Act water, | belive.

Q So that CAWstands for Carey Act water. |Is
t hat your under st andi ng?

A.  That's ny understandi ng, yes.

Q That water is available through the irrigation
season.

A. That's ny understanding. It has been in the
past. | assuned it would be this year.

Q But only for a portion of that field; is that
correct?

A.  Yes, for whatever you can irrigate with .94
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cfs.
MR, THOWSON: That's all the questions |
have. Thank you.
THE HEARI NG OFFI CER:  Thank you, M. Thonpson.
| don't see any other group 2 fol ks here.
Goup 3. M. Bronley?
MR. BROMLEY: Thank you.

CROSS- EXAM NATI ON
QUESTI ONS BY MR. BROMLEY:

Q H, M. Arkoosh, Chris Bronmley. Thank you for
bei ng here.

A.  Un-huh

Q | have two quick questions. One, when do you
generally turn on with your Little Wod rights?

A. It depends on what the crop is, | guess. But
| try to be on, the first week of April is nice, the
second week for sure. On alfalfa or naybe a grain crop,
m ght need a little shot of water, depending on the
year. Sonme years you turn on |later

Q Thank you.

Second question. Wat | heard you tell
M. Laski when he was asking about adm ni stration was
that you were | ooking for adm ni stration of groundwater

and surface water rights within Water District 37.
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A Well, within the Bell evue Triangle.
Q And that then was ny question. | heard you
| ater seemto clarify that by saying --
A.  Yes, within the Bellevue Triangl e.
Q So you are only asking for adm nistration
wthin the Bell evue Triangl e.
A.  Yes, within the boundaries of this proceedi ng.
MR. BROWLEY: Ckay. Thank you. Not hing
further.
THE HEARI NG OFFI CER:  Thank you, M. Broni ey.
O her group 3 questioners? M. Robertson?
Wiere is he? He decided not to stay for the nightcap,
huh?
M. O Bannon?
MR. O BANNON: No questions.
THE HEARI NG OFFI CER:  Ckay. Redirect | think
at this point.
MR RIGBY: No further questions,
M. Director.
THE HEARI NG OFFI CER. All right. Thank you,
M. Arkoosh.
THE W TNESS: You are wel cone. Thank you,

THE HEARI NG OFFI CER: Next witness.
MR RIGBY. W call Alton Huyser to the stand.
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THE HEARI NG OFFI CER M. Huyser, if you'l
conme forward, please.
ALVI N HUYSER,
havi ng been called as a witness by the Big Wod & Little
Whod Water Users Association and first duly sworn,

testified as foll ows:

THE HEARING OFFICER. | want to apol ogize to
M. Robertson. He just appeared again. |'msorry to
have i nmpugned his |longevity or his endurance. Are you
| eavi ng now?

MR. ROBERTSON: No.

MR RIGBY: May | begin?

THE HEARI NG OFFI CER  Yes. M. Rigby, please
questi on.

MR. RIGBY: Thank you, M. Director.

DI RECT EXAM NATI ON
BY MR Rl GBY:
Good afternoon.
Good afternoon.

Endur ance test here.

> O > O

Yep.
Q Please state your full nane and current

address for the record.
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A. Alton Lee Huyser, A-l-t-o-n, L-e-e,
H u-y-s-e-r, at 72 North H ghway 75, Shoshone, | daho.

Q And are you a naned party to this proceedi ng?

A. Yes, | am

Q And you have been here for sonme of the other
farm ng w tnesses?

A. Yes, |'ve heard others, yes.

Q Again, let's both be careful not to tal k over
each other, as per the instruction of the Director.

What is your occupation?

A |I'ma farner. | have been all ny life.
Q In fact, do you own a farnf
A Yes, | do. | own a farmat this present

| ocation, yes.

Q So the issue that is before the Director, is
that the farmyou are discussing?

A. Yes. This is the farml'mdiscussing. It as
Little Wod R ver decreed rights. The Little Wod R ver
runs directly through the farm

Q Very good. W'IIl get to that.

Bef ore we get there, what is your education
and background, as far as work experience is concerned?

A. |'ve had 2 years through college, and a | ot of
practical experience through farmng, nost of it

unprofitable, however sonme of them profitable years.




© 00 ~N oo o b~ w N P

N NN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

Hearing - Vol. lll - June 9, 2021 646

But through the experience, nostly through farm ng.

Q That's what keeps you com ng back, right, the
profitable every once in a whil e?

A Yes.

Q Very good.

Again, are you a nenber of the Big Wod &

Little Wood Water Association?

A Yes, | am

Q And joined with themfor the purposes of

com ng together for this particul ar proceedi ng?

A, Yes.
Q Al right. If you wll turn then to
Exhibit -- it wll be the Big Wod Farns.

By the way, let ny ask you: Do you operate
under a different name than your personal nane?
A. No. | operate under Big Wod Farns.
Q Is that an entity or is that a DBA or --
A It's a strictly entity, and so...
Q By that I"'msaying is it an LLC or is it just
t he nane you go -- you assune that nane?
A It's an LLC
Q Very good.
Are you the principal, one of the principals
In that?

A. Yes.
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Q Do you have any other entities that you
oper at e under?

A.  No.

Q The farmthat we are tal king about, is that
owned by the entity LLC?

A. No. The farmis owned by Alton and Paul a
Huyser Trust.

Q So the real estate itself is owned by that.
s the operation of the farm ng done through the LLC?

A. That's correct.

Q Very good.

The water rights thenmsel ves, do you know what
Interest -- as far as the water rights thensel ves, how
are they owned?

A. The water rights are held by Alton and Paul a
Huyser Trust.

Q That's a revocable trust that the two of you
have created?

A Yes.

Q Very good.

So again, asking Counsel if we can stipulate
as to the water rights contained in Big Wod Farns
Exhibit 4, and Exhibit 5, which is the mapping of that.
Recogni zing that, again, this is what we call the Big

Wod rights, with the prior stipulation.
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And then as to Exhibit 6 and 7, which again is
the water right under 10561A and its resulting mappi ng.
Exhibit 8, which is 10561B and 9, which is the mappi ng.

And woul d that be it, those three water
rights, decreed?

A.  That woul d be correct.
Q Very good.

MR RIGBY.: My we stipulate, and have a
stipulation for that?

MR THOWPSON: Yes.

MR. BROWMLEY: Yes.

MR RIGBY: Then | would offer theminto
evi dence, again, with the stipulation as to the
Cot t onwood ri ght.

THE HEARI NG OFFI CER  Okay. So M. Rigby,
you' d nove for the adm ssion of Big Whwod Farnms exhibits
4 through 9; is that correct?

MR RIGBY: It would be 4 through 9; that is
correct, M. Director.

THE HEARI NG OFFI CER.  And apparently the water
right that is represented by Exhibit 4 is a Cottonwood

right and lists Big Wod R ver as the source, or at

| east one of the sources. |Is that what you are
asserting, that there are two -- there is also a source
of Little Wood River there. 1|s there another one that




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - Vol. lll - June 9, 2021

649

I's the Cottonwood right?

MR RIGBY: | don't believe so. | believe
it's only the one.

THE HEARI NG OFFICER: So M. Bronml ey, you
woul d renew your objection to at |east the portion of
Ri ght 37-59k that describes the Big Whod River as a
sour ce.

MR. BROWLEY: That's correct. But M. Ri gby
had asked about a stipulation, and | said yes. He was
renmovi ng 37-59k from his di scussion, consistent with
prior stipulations, whichis sinply to | ook at total
wat er supply.

THE HEARI NG OFFI CER°  So you are stipul ating
based on that explanation to the adm ssion of Exhibit 4
t hr ough 9.

MR. BROWMLEY: Correct.

THE HEARI NG OFFI CER:  And is there any other
objection to the adm ssion of these docunents?

Thank you. Based on no objection, Big Woaod
Farnms Exhibits 4 through 9 are received into evidence.

(Big Wod Farns Exhibits 4 through 9

recei ved.)

MR. RI GBY: Very good.

Q (BY MR RIGEBY) M. Huyser, it appears to ne

that the two remaining water rights are for the sane
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| ocation, as far as the geography of the area; is that
correct?

A. Yes, it is. Yes.

Q So these are rights on top of one another, so
to speak.

A. Exactly.

Q So we don't have to tal k about two different
parcels, if you wll, in our line of questioning; right?

A. That's correct. One is sinply an A and one is
a B So oneis a4 cubic acre, and then Bis 2.2. But
t hey have exactly the same priority date.

Q Soit's cfs; right?

A. Cfs, yes. Excuse ne.

Q Let's talk about the acreage then itself. You
say the trust owns it?

A Yes.

Q How long has the trust owned it?

A. Since it was purchased back from M chelle
Stennett 3 years ago.

Q Before that did you have any famliarity with
this particul ar parcel ?

A. Yes. |'ve continued to rent it for the 10 or
11 years that she owned it. Prior to that, | owned it
and sold it to the Stennetts. So in other words, |

owned the farm | sold it to Stennett and then | bought
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It back, and that's where | amat at the present
situation right now.

Q Soit's conme full circle.

A. Basically, yes.

Q So in years then, how many years have you been
famliar with farmng this particul ar parcel, whether
you owned it, leased it, purchased it back, otherw se?

A. | would say over 15 years, but closer to 20;
that's probably pretty cl ose.

Q So would you consider yourself famliar with
the farm ng practices and the water needs of this
particul ar parcel ?

A, Yes.

Q In addition to the water rights, the two
decreed water rights we are tal king about for the
pur poses of this particular hearing, do you have any
suppl enental water in addition to this?

A. Yes, there is the water that was di scussed
earlier, | can't renenber what tab that is at but --

Q The Cottonwood right?

A Yes.

Q In addition to that, are there suppl enenta
rights?

A, No.

Q So when we tal k about water rights on this
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parcel, these two decreed water rights are it?

A.  Yes, but there is the --
Q Except for the Cottonwood.
A.  Ckay.

Q I'msorry. You are right.
A. There is three rights.

Q There is three rights.

A Yes.

Q Yes. For the purpose of this particul ar
heari ng, we are discussing the two rights.
A.  Ckay. Yes.

Q Do you | ease any additional suppl enmenta

A. No, not this year.

Q Have you in the past?

A. In the past | have | eased additional water
when it becane avail abl e.

Q And typically speaking, what water right is
| easabl e?

A Wll, we were able to |locate water as a
conplete party, and went to North Snake G ound Water and
was able to secure water, | believe in the year 2012,
2013, when we had a short water year then.

Q Wthout having a short water year, are your

decreed rights sufficient to grow the crops that you
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generally grow on this parcel?

A.  No, that would be incorrect. Normally ny
decreed water rights are subject to run through
August 15th, thus the last 3 to 4 years they' ve been
shortened. Like this year, ny decreed water went off on
June 2nd, and so it's been off since June 2nd.

Q So as of right now do you have water that is
available to you to divert on this parcel?

A.  No.

Q Soit's dry fromthis point forward, unless
sonet hi ng el se occurs.

A.  Unl ess sonething el se occurs.

Q Al right. Wat do you have planted on the

par cel ?
A. Wll, presently -- | could foresee issues of
wat er shortage, and last fall | went and took one of the

pi vots and | planted 140 acres of w nter wheat because
It would actually take less water, and it should be able
to make it through a nornal year

The other pivot | planted spring wheat, hoping
we would be able to do the sane thing. However, based
on the days of water that | need to finish the crop, |I'm
about 30 days short on the winter wheat and -- well, 25
days short on the winter wheat and 35 days short on the

spring wheat. That's based on the analysis of what |
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| ooked at and where we are at right now as far as the
maturity of the crop.

Q W'Il get into your Exhibit No. 1 in just a
noment. But let nme ask you, are you attenpti ng or have
you attenpted to find additional water to | ease?

AL W are attenpting, but at this point until the
deal is made, you don't know if you have it. So
basically the answer is, we are attenpting but we do not
have it conpletely avail abl e.

Q Any let's tal k about actually how you irrigate
these lands. Howis it done? |Is it pressurized, flood
irrigated, what it is?

A. There is two punp stations, which basically
allows me to punp ny decreed water right and be able to
maxi m ze those gall ons per mnute through both punp
stations. And when ny Cottonwood water is available, it
allows nme to punp an additional nore. But the 2,800
gall ons per mnute, | used it through both punping
| ocations. O that, it goes into pressurized hand |ines
but nostly in pivots.

| have inproved water efficiency. | spent
$5,000 | ast year inproving a | ower pressure, nore
efficient irrigation system | continue to work through
my punps to have them nore efficient and al so change

nozzles as nuch as | can, especially pertaining to the
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hand Iines and that, but it's subject to wear and usage.

Q As far as your watering to date, until your
water right was cut, were you able to have a full water
supply as required by your crops?

A. | would say no. oviously, as everyone, or
you and other farnmers would be aware, you would want to
mai ntain the noisture of the wnter wheat as nmuch as you
can because it would reach maturity the fastest. And so
obvi ously the spring wheat you would have to sacrifice a
little bit in order to -- you are going to get shrivel
and various others things in this grain; however, that
woul d reduce or | essen the anount of injury.

Q In a normal year, when your decreed water
ri ghts and obviously your earlier water rights, the
Cottonwood rights, are all available to you, are you
able to water crops sufficiently?

A. Yes, | would say | amable to. As |
I ndi cated, the 2,800 gallon is subject to punping ny
decreed water right, and then based on ny other punping
capacity, | amable to probably punp up to 34 or 3,500
gallons, and that is only avail able when the Cottonwood
right is there. And that would pertain to the request
or the regul ations of Kevin, the watermaster.

Q (Qoviously he controls what you can divert,

ri ght, based upon any decreed right that you have.
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In your years of watering this parcel, have

you noticed or is there any trend that is happening with

the general flows in the Big Wod -- excuse nme -- Little
Wod River?

A. It seens like that in the spring and in the
fall, when |I can actually see the anobunt of water going

through ny farm there is a reduced flow. But as | just
stated, the Anerican Falls does flow through ny pl ace,
and so -- but that's about what | can say.

Q Ckay. But do you have Anerican Falls water
rights?

A. No, | do not have Anerican Falls.

Q That's what | thought you said.

A. Yes, that's correct. Excuse ne.

Q So the flows then are obviously subject to
al so the additional water of Anerican Falls flow ng
past .

A. Exactly.

Q Wiat do you intend to do if you are not able
to obtain additional water for your crop nowthat it's
turned off?

A Wll, if you have wheat of any kind, you can't
make water, and so basically there is no opportunity to
enhance production or anything. So a tinely rain,

however, you are not -- there is nothing else |I can do.
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Q But you'll continue to attenpt to find
addi tional water if you can.

A. That's correct. |If | could find additional
water, | would water the crop, yes.

Q As aresult of being part of the group with
the Big Wod, Little Wod Water Users Associ ation, are
you under the belief that others have testified that the
flows in the Little Wod River are a result of, at |east
in part, to punping in the Bellevue Triangle?

A. Yes, | feel they are a part of the injury,
that us, as senior water rights, are actually feeling.
So yes, | do.

Q If the flows were greater right now, it's kind
a rhetorical question, but | assume your water rights
woul d still be on; correct?

A. Yes, that's correct. It would not take that
many nore cfs in order to have ny water right whole.

But again, that has to do with priority doctri ne.

Q So you say it wouldn't take nuch nore, but as
far as your crops are concerned, it nakes the difference
bet ween t hem - -

A. That's correct. |If it's not available, it's
not avail abl e.

Q So have you attenpted to determ ne the

Injuries to your crops for the purposes of this
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particul ar hearing?

A Yes, | did.

Q | would have you to turn to Big Wod Farns
Exhibit 1, please.

A.  Yeah, | have that.

MR RIGBY:. And forgive ne, |'mdoing too many
of these, but did we already stipulate to the water
rights thensel ves into evidence?

MR. THOWPSON: | think so.

THE HEARI NG OFFI CER: W di d.

MR RIGBY: | just want to be sure.

Q (BY MR RIGEBY) As to Big Wod Farns Exhi bit
No. 1, were you part of and did you supply the
I nformation that was used to put this chart together?

A. Yes. This is ny information, yes.

Q So could you explain basically what the intent
of and how you arrived at the target yields with the
crops that you have there, projected yield | oss and
proj ected revenue | osses?

A Well, the first thing | mght point out is, if
you | ook at this, basically you would think that ny,
what would you call it, the 37-59 is all related to hay
so there will be no loss. However, in all honesty, both
of the rights of the 051A and B are used for both the
wheat, the spring wheat, and the alfalfa. And so that
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Is one thing | m ght point out.

And then al so, as you would cone on across
here, you cone across the usage or a loss, it's not
calcul ated, but it has to do with the days of supply and
shortfall. And basically it's saying that | would need
to, as far as days of irrigation, July 15th for ny
spring wheat and July 25th for ny winter wheat, which
basically is where you would conme up with 35 days or
45 days, and the bushels and the cost and relate down to
what the estimated loss is for this year.

Q So how many nore days from now that you are
turned off, would you need your right to still be on in
order to avoid the | 0oss?

A Wll, it's like | stated, right nowif | could
get 30 nore days | would have basically a sufficient
wheat crop that woul d be acceptable. Now, the spring
wheat would need a little bit nore. However, 30 days
makes a substantial difference at this kind of point in
a wheat crop

Q Is it your contention that if the punps within
the Triangle were curtailed that the fl ows woul d
i ncrease to the point where your water right would be on
t hose 30 days?

A. | think based on what we've seen, as far as

flows and al so what | have seen as far as M. Ml er,
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Eric Mller, and the things that |I've been | ooking at
and ties to that volunme, that there would be an
i ncreased anmount of water in Silver Creek, thus
i ncreasi ng the amount of water down to the Little Wod.
And, of course, I'"'mone of the Little Wod users. So
yes, it would bring nore water to nyself.

Q So are then you seeking that the D rector
curtail these based upon what, the priority systenf

A. 1'mseeking that the Director would realize
that the wells are the major contributor, and based on
the priority doctrine that has to do with the surface
water and the Little Wod River, that he would thus be
able torealize the injury that is being weighed upon
the Little Wod water users, and be able to use his
power to where we could actually get sone relief and
hopefully sonme water.

Q So pursuant to Big Wwod Farns Exhibit No. 1,
It estimates that you will be damaged 38, 000 -- al nost
$39, 000; is that correct?

A, Yes.

MR RIGBY: 1'd nove for the adm ssion of Big
Whod Farnms Exhibit No. 1.
THE HEARI NG OFFI CER:  Any objections to the

adm ssion of the referenced docunent?

Heari ng none, the docunent narked as Bi g Wod
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Farns Exhibit 1 is received into evidence.

(Big Wwod Farns Exhibit 1 received.)

MR RIGBY: | don't believe |I have any further
gquesti ons.

THE HEARI NG OFFI CER: M. Fletcher, any
questions?

MR. FLETCHER:  No.

THE HEARI NG OFFI CER  Questions for M. Huyser

fromgroup 2? M. Thonpson.

CROSS- EXAM NATI ON
BY MR THOWPSON:
Q Good afternoon, M. Huyser
A. Good afternoon.
Q Travis Thonpson for the South Valley G ound
Water District.

I guess woul d you agree that the tim ng of
this proceeding with respect to your wheat crop that
hasn't had water for a week is a probl enf

A. | would say yes, the timng and the use and
the necessity of the Director to do sonething is
extrenmely inportant.

Q So is initiating admnistration in the mddle
of the season a problemfor your crop right now?

A If admnistration is not adm nistered, mnmy crop
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wll actually be suffered is where -- so that's the
answer that | can give you.

Q So what happens if you don't receive water
bet ween June 2nd and those dates you identified?

A. Well, the grain continues to grow. However,
w t hout adequate noi sture, the part of the grain inside
t he head begins to shrivel. And rather than have pl unmp
grain that, basically |I've stated here, would yield you
100 bushel, it would basically end you up with 70
bushel. So that's where you would actually | ose through
test weight as well as yield.

Q Those yield targets and projected yield
| osses, can you just explain those colums in that
t abl e?

A. Those are based on the County averages, as
wel | as sone of the records that | have had that
basically cones to that point to where those are the
yields that -- as | said, that's just the County
average. Mne are really close, but that's where the
target -- that's where the yield as far as a target is
where | got it.

Q Is that 100 bushels per acre? |Is that what
t hat neans?

A, Yes.

Q Then you are projecting a |loss of 3,500
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bushel s total ?

A. Yes, that's right. That's 3,500 bushel on the
one wheat and then 3,000 bushel on another. So
basically you have two different |layers. And again,
there is no -- even though there will be, there is no
damages that is stated in this record. It's strictly --
It's just strictly wheat.

Q So your alfalfa hay has no projected
shortfall, or is that a m stake in that col um?

A Wll, it was nostly overl ooked on ny part.

Q Those 66 acres aren't receiving any water
either; is that correct?

A. They received water, just |ike the others,

t hrough the spring -- or through the season up until
when | was curtail ed.

Q But no longer right now, correct?

A. That's correct.

Q So you are claimng material injury to your
surface water rights caused by upstream groundwat er
punping; is that true?

A Yes.

Q But you have not identified specific water
rights in the Triangle that are causing that injury; is
that correct?

AL As far as jointly identifying then Basically
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| haven't went through and sorted every water right that
Is proving injury. But as a whole, because they are so
much junior to our Little Whod River decree, | don't

know of one well that is junior to the Little Wod R ver
decree, which goes to 1889, unless you know of one, sir.

Q No, | amnot offering that.

So you have the two water rights to the Little
Wod River, that's a May 5, 1884 priority date; is that
correct?

A Yes.

Q Does that right go off before the April 1,
1884, priority date?

A April 1st. It says 5/27. But nost of the
time the 37-59K goes off, and then I'mable to use only
the 6.2 cfs after that tinme, which is nmy original decree
rights dated May 5, 1884.

Q And if the water right list I've |ooked at is
correct, you are the only water user with that priority;
Is that true?

A. | can't answer that exact, but | know that
t hese dates pertain to whether nmy right is curtailed or
whet her ny right is good. | don't see the book that the
wat ermaster uses, if | amone person on that May 5, '84
or five, but it's subject to the watermaster.

Q \Were does the water get neasured in the
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Little Wod that determines if your right is on or off,
do you know?

A. | should renenber the nunber, but | can't give
you that exact nunber.

Q Is it Station 547

A. | know where it is, but I won't say whet her
It's 54 or 68, that's ny question.

Q Do you know how nmuch water has to be fl ow ng
at that location for your right to be on?

A. No, | don't. |'ve never followed Kevin out
there to determ ne whether his correctness is right on
deci ding that.

Q So as far as curtailing junior groundwater
ri ghts and whet her that would supply enough water to
neet your water right, would the nodeling information
and the report fromEric MIIler describe that?

A. Could you repeat that.

Q | guess you talked about wwth M. R gby
whet her groundwater, if that's curtailed, if that woul d
show up and supply water to your right for the rest of
the 2021 irrigation season. How do you know that, |
guess that's what |'m asking.

A. Wll, as has been nodeled by -- | can't
remenber his nane -- M. MIller, it basically shows that

there would be an increase of flow, as well as al so
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where | live right on the river and the Anerican Falls

I's not going through there, that there is a difference

of water when -- it's nice to see the white water out of
the Clearwater, but | do feel |ike that when they are
not running -- when they are not running that there is

nore wat er goi ng past ny house, and so...

Q | guess ny question is whether or not there
wll be sufficient water to satisfy your priority. Do
you know t hat ?

A. Well, the statenment | made had to do with
water that is way back in Septenber. So basically I
believe it would, but it would be cl ose, based on ny
May 5, 1885, but a person wouldn't know that until you
try it.

Q Wuld the information in Ms. Sukow and
M. Mller's report tell you whether or not that would
happen, | guess, in their predicted estinate?

A. | believe it would, because there is such a
direct correlation between the water at Silver Creek and
also the relationship that is the flow and the volune in
the Little Whod River that it is a very rapid change.

Q WII curtailing junior groundwater rights on
July 1st help your wheat crop?

A.  Excuse ne?

Q WII curtailing junior priority groundwater
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rights on July 1st hel p your wheat crop?

A It will help. | won't say it wll conpletely
reduce the danmage, but it will help.
Q If that water were to cone back over the

course of July and neets your priority?

A \Well, what ny hope would be, and the reason
why nost of the Little Wod users are here, that we
could actually get a little bit faster change or the
possibility to have things to where we woul dn't actually
have to wait that long to reduce the damage |ike nyself
and others woul d suffer.

Q | guess if this had started back in January,
woul d that have been better timng for you?

A It would be a better tine for everyone;
however, this is where we are right now

Q Certainly.

W11l curtailing junior groundwater rights on
August 1st hel p your wheat crop?

A Wll, it does that, as far as hay and vari ous
other things, but like the injury that | posted here,
the longer you wait in the year the nore difficult it is
to actually recoup these | osses.

Q So will you have already harvested your wheat
by then regardl ess?

A. Normally we harvest the crop the 10th of
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August, 15th of August.

Q But do you turn the water off before then?

A Yes.

Q July 15th, July 25th?

A Yes. It's just like | stated here, basically,
the water we would turn off would be 7/15 or 7/25.

Q So curtailing groundwater rights on
August 1st, you wouldn't turn water on back on after
t hat point, would you?

A. So curtailing groundwater rights when?

Q  August 1st.

A.  August 1st? Probably not that late. It's no
different than other crops we have. At that point
I njury has been suffered, and that's why | think all of
us are here right nowtrying to facilitate sonme kind of
an agreenment that we can get this settled wthout any
time that would be of the essence pertaining to | oss.

Q On that loss you have -- isn't it true you
have nmul tiperil crop insurance on your property?

A.  Yeah. Right.

Q Wuuld that cover sone of that | oss that you've
identified in your table 17

A Yes.

Q Do you know how nmuch?

A. VWhere is table 1?2
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Q | think it's right in front of you, that page.
"' msorry.
MR RIGBY: Exhibit 1.
Q (BY MR THOWPSON) Exhibit 1. The page you
were just on, | believe, M. Huyser.

A. Here? Back here?

Q No. Go back. I'msorry. The one you just
turned over, | think it's that one.

A.  Ckay.

Q Table of Projected Injury.

A.  Right.

Q So your policy could cover damages for sone of
that, a portion?

A. Yes, that's correct. | have never -- with a
mul tiperil, multi crop, |'ve never actually went through
a drought situation, but I do have nultiperil, yes.

Q You have two punping stations on the river; is
that correct?

A.  Yes, | do.

Q And your capacity is about 3,250 gallons; is
that correct?

A.  \Wen you |l ook at the water rights conbi ned,
they are about 2,800 gallon a mnute, which equates to
my decreed water right. And when the other suppl enental

right is good, yes, it's between 32 and 3, 400 gall on.
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MR, THOWSON: That's all the questions |
have. Thank you.

THE HEARI NG OFFI CER:  Thank you, M. Thonpson.

M. Laski or Ms. O Leary, any questions?

MR, LASKI: No.

MS. O LEARY: No.

THE HEARI NG OFFICER: G oup 3. M. Bronley?

MR. BROMLEY: Thank you, Director.

CROSS- EXAM NATI ON
BY MR BROMEY:
Q M. Huyser, hi, Chris Broniey.
A H.
Q Thanks for being here.
Two questions very, very quick. First is:
When do you usually turn on with your Little Wod
rights?
A. Normally, of course depending on crop, but
It's normally around the 1st of April, right in that
area, plus or m nus, whether we have wheat, corn, or
alfalfa, that is a plus or m nus w ndow.
Q Sure. Definitely.
This year when did you turn on?
A | believe it was the 12th of April, is what ny

recollection is. | know that the Cottonwood water right
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was only on for about 6 days and then it went back off,
| believe. As far as ny right, |I think it went away
April 16th.

Q Thank you for that.

Last question. So M. Thonpson asked you a
question about could you identify groundwater punping
wells that you were alleging cause injury to your water
rights, and you said you were not able to identify
those. Are you asking for curtailnment of wells anywhere
out side of the Bellevue Triangle?

A. Based on the information that | have seen that
Eric has shown, | would say it is a majority of the
I nside of the Bellevue Triangle, and that woul d have the
direct effect on the volunme of water that would be
avail able in Silver Creek.

Q So are you asking the Director to curtai
wel I s outside of the Bell evue Triangl e?

A, No.

MR. BROMLEY: Thank you. Nothing further.

THE HEARI NG OFFI CER  Thank you, M. Broml ey.

QG hers in group 3?2 M. Robertson?

MR. ROBERTSON. No questions.

THE HEARI NG OFFI CER:  Thank you.

M. O Bannon?

MR. O BANNON:  No.
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THE HEARI NG OFFI CER:  Redirect, M. Righy.

MR RIGBY: No further questions.

THE HEARI NG OFFI CER:  Wth no redirect,

M . Huyser, thank you for your endurance. You are
excused.

Let's just tal k about, do we have nore
W tnesses? Let's take a 10-m nute break.

(Recess taken.)

THE HEARI NG OFFI CER: Let's go back on the
record.

M. Rigby, next wtness.

MR. RI GBY: Thank you. W have changed the
order to have M. Taber to go first, and I"'mtrying to
be expeditious with the tinme, knowng that it's after 5,
and he will take nore tine than the last two, and |
think we can expedite themas well.

So with that in mnd then, please state your
full name and current address.

THE REPORTER. He wasn't sworn in yet.

MR RIGBY: That's right.

DON TABER,
havi ng been called as a witness by the Big Wod &
Little Wod Water Users Association and first duly
sworn, testified as follows:

111
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DI RECT EXAM NATI ON
BY MR Rl GBY:
Q Good afternoon, Don.

So just to be certain, we will be addressing

three particular farns; is that correct?

A Yes.

Q Oneis called the -- well, | guess the Taber
Farm right? That's your own farnf

A. The Taber Farmis the hone farm yes.

Q Hone Farn? kay. And then there is the
7 Mle Farmand also the Ritter Farm is that correct?

A Yes.

Q And those other two farns are farns that you
rent or |ease?

A Yes.

MR RIGBY: Wth Counsel's stipulation then, |
would like to, with the further stipulation that any
Cottonwood rights be admtted only for the purpose of
show ng the water supply, | would like to right now t hen
proceed to have Taber Exhibits No. 2 through 21, 7 Mle
Exhibit No. 2 through 6, and Ritter Exhibit No. 2
through 4 all admtted.

What they are, |I'll represent, are water
rights wth acconpanying printed maps by IDWR  But they

do include at |least one, if not nore, Cottonwood rights,
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but again with the stipulation, M. Bronley.

MR. BROMLEY: Thank you, M. Rigby. Yes, |I'm
I n agreenent .

THE HEARI NG OFFI CER:  These are a | ot of
docunents all together. Have the parties had a chance
to review these docunents?

MR. THOMPSON: Yes, Director.

THE HEARI NG OFFI CER  Ckay. |Is there any
objection to their adm ssion?

MR, THOWPSON:  No.

MR. BROMLEY: No.

MR LASKI: No.

THE HEARING OFFICER: So let me recite, if |
can, M. Rigby. You want Taber Exhibits 2 through --

MR RIGBY: 21.

THE HEARI NG OFFI CER: -- 21 admitted into
evidence. And you are excluding then -- are there sone
addi ti onal ?

MR RIGBY: There are, but they are not the
water rights. |'mnot introducing them

THE HEARI NG OFFI CER:  Ckay. So Taber Exhibits
2 through 21 are received into evidence.

(Taber Exhibits 2 through 21 received.)

THE HEARING OFFICER: 7 MIle, this wuld be

again 2 through 6 are received into evidence.
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(7 Mle Exhibits 2 through 6 received.)

THE HEARI NG OFFICER: And Ritter 2 through 4.
So there are additional -- no, there are not. 2 through
4. Ritter Exhibits 2 through 4 are received into
evi dence.

(Ritter Exhibits 2, 3, 4 received.)

THE HEARI NG OFFI CER  Ckay. M. Rigby.

MR. RI GBY: Thank you.

Q (BY MR RIGEBY) So with that out of the way,
M. Taber, what is your occupation?

A. Dairy farner.

Q And where do you practice this dairy farm ng?

A. 495 East 20 North, Shoshone, I daho.

Q And as far as your dairy is concerned, how
many cattle do you or dairy herd -- what is the nunber
of your dairy herd?

A. W mlk about 900 and raise all of our
repl acenents and plus all of our steers. W have a
feedl ot that we put our steers through, they go to
slaughter, directly to sl aughter.

Q And as far as the feed required for this dairy
herd, is it mainly grown by you?

A. W farmquite a lot of land, yes. And the
feed is all gone by -- we use all -- we buy comodities,

we buy corn, but the hay and silage and everything is
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raised on the farm and we do sell sone excess hay, not
this year, but we usually sell excess hay.

Q And what is your background as far as
educati on and work experience?

A. | have a degree in ag business nanagenent from
Penn State University, and |I've been involved in the
dairy industry all ny life, 50 sone years.

Q And are you a nenber of the Big Wod & Little
Wod Water Users Associ ation?

A Yes.

Q Do you join with themas a party, individua
party?

A, Yes.

Q Solet's first of all address what we call the
Taber or home place. |Is that what you refer to it?

A. Taber place, honme place, whatever.

Q Let's go to, just for the purpose of | ooking
and mapping of it, if you'll pull tab 5, Taber
Exhibit 5, please.

A, Ckay.

Q Does that accurately describe, to best of your
know edge, the hone pl ace?

A Yes.

Q And the water rights that are associated with

this have been admtted into evidence from2 to 21.
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Rat her than go through each of those, are they stacked
on one anot her?

A Yes.

Q VWhat kind of crops do you grow, generally
speaki ng, on this hone pl ace?

A. W grow alfalfa, we grow corn sil age,
sonetimes sone grain corn, we grow nalt barley, we grow
sugar beets, and once in a while we grow w nter wheat or
triticale. W usually chop that off for feed.

Q And this particular year what are you grow ng
on the hone place?

A.  On the hone place we have got, we had
triticale, then we planted corn and that, and we have
got some w nter wheat and we have got alfalfa. And
that's it on the honme place. | said corn, didn't I?
Yes.

Q And is there any particular reason why you are
grow ng those this year. Because of the drought that
ot hers have testified to, did that nake you change your
deci sion as to what you woul d be grow ng?

A. W changed our decision a little bit, but we
have to go with corn, we have to ganble. W had to
ganble is water going to be in the river because you
cannot find -- | did not have enough ground that was

avail able for corn other places. | had to put sone on
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the river.
Q |Is that a required product or crop?
A. Corn silage is required. |In our area there is

several feedlots and there is a couple other dairies,
and if | don't have corn silage there, | don't know
where | will get it because it's all commtted,
everybody has got it tied up.

Q But for your dairy this is an essential --

A. | need that for the dairy, yes. | use about
10, 000 ton of corn silage.

Q Again, let nme finish ny question

So this is arequired crop for your dairy?

A, Yes.

Q So when you say you ganbl ed, are you concerned
about the water rights that exist on the hone pl ace
being sufficient to properly grow your crops?

A Yes.

Q And why are you concerned about that?

A. \Well, because we analyzed the Bi g Wod
Canal -- or the reservoir, we knew it was going to be
short. W analyzed the river, we decided that that was
going to be short. But we just had to take a chance on
some water being left in the river so that we could keep
the corn wet.

Q So you addressed another issue, which is, do
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you have other water rights besides those that are
listed from2 to 217

A.  Yes, | do.

Q \Vhat are those rights?

A. | have a supplenental well that produces about
1,300 gallon, and | expect to use that to help cover the
corn and sone of the alfalfa.

Q \Wiat other rights do you own?
That's ot her than decreed rights?
Yes. Suppl enental rights.
| have no other supplenental rights.
Have you | eased water for this year?
Not on this ground.

We're only tal king about this ground.

> O >» O >» O »

Yeah. No.

Q So other than the decreed rights which are
Exhibit 2 through 21, that Taber Exhibits 2 through 21,
and the well, you have no other rights that are on this
property?

A, No.

Q You said you're concerned about having
sufficient water to get through the rest of the season;
is that correct?

A, Yes.

Q Wiat, if anything, are you doing or have you
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done to shore up the ability to finish the crop?

A, I'mnot sure what you nean by that. | nean, |
couldn't purchase additional water; there wasn't any to
purchase. Al | could do is on sone of ny other ground
on the other farnms, we cut back so that we could shuffle
our water to the corn where we had the corn planted and
to our other crops. But we did raise sone extra grain
this year on sone of the other farns to help with the
wat er situation

Q Is that because the grain will be off sooner?

A. The grain will be off, we can divert that
water then to the corn if the water is there.

Q And although we'll get to the other |ocations,
Is this the location that requires the nost water, if
you will?

A, Yes.

Q It's nostly because of the corn?

A. Mostly because it's the nost acres.

Q GCkay. So what type of watering do you use?
In other words, is it pressurized, is there groundwater?

A. It's all pressurized; we have pivots, we have
a few hand lines, and wheel |ines.

Q So there's no flood irrigation on this?

A. No, no flood irrigation.

Q So as far as any flood irrigation on this
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pl ace, your answer was?

A, No.

Q Therefore, fromthe river itself -- and by the
way, what river is this?

A. Little Wod River.

Q Fromthe river itself to the plant then, is it
all pressurized?

A Yes.

Q So the punmping that occurs on this place
appears to be in two different |ocations; is that
correct?

A Yes.

Q So there's no other punping fromthe river?

A.  No.

Q \Were is the groundwater well |ocated on the
parcel ?

A It's the dot that is on the eastern side, just

down fromny pivot and fromthat little field, that's
our punping station for the river, and the well's
| ocated right there al so.

Q Okay. As far as the well is concerned, is it
limted in its diversion?

A Yes.

Q \VWhat's the cfs?

A. 3 cfs or 3.5, "'mnot sure now, but it's
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1, 300 gal |l on

Q Does it have a particular place of use that
you're using it on?

A. It is supplenental and we're allowed to -- the
only place we can use it is on that eastern part of the
ground, because where you see that split between the
fields, that conmes from anot her punping station and we
can't get the well water down there.

Q So by the eastern side, if we're reviewi ng the
map Taber Exhibit 5, it would be on the right side?

A.  The right side, yes.

Q So that pivot is pretty nmuch groundwater when
your other rights go away?

A, Yes.

Q So let's talk about the other rights. Again
Wi t hout going into themspecifically or each one of
them what, if any -- do you know if those rights wll
be curtailed in the next few weeks?

A | think they wll be. W've been hearing
reports that the '84 rights wll be curtailed by the
15th, and the '83 rights | hope will stay on. The '87
right is curtailed. | think they've curtailed that.

Q So the '83 right is your best right?

A Yes.

Q You believe it will stay on?
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A. 1 don't know. |'mhoping (crossing fingers).

Q And if the other rights are cut, will that
then inpact the ability to grow your crop?

A Yes.

Q Is the "83 right sufficient enough to cover
t he | ands of the hone place?

A. Not ny personal '83 right but the other '83
rights that | have control of, yes.

Q So does that nmake it possible to continue to
wat er the hone place if those rights stay on?

AL Only if there's water in the river.

Q So what do you nean by that? Because you

covered that in your deposition.

A If there's water in the river, | can punp it;
if there's no water in the river, | can't punp it.
Q So has there been occasion where -- were you
done?
A Well, | can be.
Because | said before, even ny well, | can't

use that anypl ace el se because | can't send the water
down the river, it wll just disappear before it gets
there. So sane way with if | pull ny rights, the '83
water off of like the Ritter property, maybe | can't
even punp the '83 water on the Ritter property if there

Isn't any water in the river. |If there's no water
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there, you can't punp it; if there's water there, you
can float it and use it one place or another.

Q But it requires water to be in the river
before you --

A. It requires water to be in the river.

Q So are you saying even though a right nay be
on, you're not able to punp it?

A, Yes.

Q Has that happened?

A, Yes.

Q Has it happened historically or nore recently?

A Well, nore recently because the rule of thunb
was the 1883 water never went off. That was the best
water on the river. But the |last couple years it's went
off for a certain anmount of time, a short tinme or
what ever, then cone back on. But yes, recently it goes
off nore frequently than in the past.

Q So as to this "83 right, is that a right that

even though it would be on, may not be able to be

punped?
A, Yes.
Q So again, I wll wait to deal with the

curtail ment issue and ask that all at once as to al
three farns.

So let's nbve on now to the second farm which
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Is the 7 Mle. Can you find that tab?

A Yes.

Q Again, 7 Mle Exhibit 2 through 6 have been
admtted into evidence, indicating water rights on this
particular place. So if you will turn to, please, let's
turn to 7 Mle Exhibit 5, please. That is a map of your
Water Right 37-321, produced by IDANR  Does it
accurately depict the farmknown as 7 M1 e?

A Yes.

Q The water rights on that particular farm as |
said, are indicated by Exhibit 2 through 6 of 7 Mle.
What are you growing this year on that particul ar
parcel, the 7 M1l e parcel?

A. W have spring wheat up there and we have one
small field of sugar beets. | had to go with sugar
beets because we had to set up for last fall, | had sone
of the chemicals and fertilizer on for it, and | had to
put themin. | expect I'lIl lose thembut | had to put
t hem up there.

Q So you felt |ike you had no choice?

A | felt | had no choice, yes. W went with the
wheat to cut back on the water consunption there and
everything. W normally would have planted corn but we
pl anted wheat instead to get the water.

Q So what is the anticipated cutoff, if you
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know, of the water rights that are connected to the

7 Mle parcel ?

A | think that's anticipated that will go off by
the 15th of June. O maybe it's -- | haven't been hone
for 2 days, maybe it's already off. | haven't gotten a

notice on it.

Q \Wiat other water rights do you have on this
7 Mle parcel ?

A. Wth the grain going off and everything, we
felt that we could nove sone '83 water up there to just
wat er 20-sonme acres of beets if we had to, it wouldn't
take very much. And that was how we figured we woul d be
able to water the beets if there was water in the river
and we could punp it up there.

Q But so far you're not sure you'll have the
wat er .

A. Not sure we'll have water. And so far we
haven't had to do that. So we're okay so far.

Q Again, what's the early right on the 7 M1l e?

A. 1884, | think it's like 4/25 or 4/30 or
sonet hing like that.

Q Typically how |l ong does that water |ast?

A. Normally it lasts nost of the season. You
mght lose it for a couple of weeks and naybe sone

peopl e shut off fromwater grain or sonmething, a little
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nore water cones in the river and it goes back on. But
it's a fairly reliable right.

Q This year?

A.  Keep your fingers crossed. | don't think
we'll have it.
Q If you don't, have you been able to acquire

any supplenental water for that right?

A, No.

Q You've indicated you needed the water down on
t he honme place so it's not comng fromthat right.

A. Wll, possibly, we'll stretch it as far as we
can. |If we have to take a little bit of '83 water up
there, as | say, to water 20 acres, we mght do that for
a few days, then nove it back.

Q What kind of irrigation systemdo you have on

the 7 Mle place?

A. Pivots and wheel Ilines.

Q Sois it all pressurized?

A.  Yes, all pressure.

Q Again, fromthe river to the crop?

A Yes.

Q So no other water rights. | think | already

asked that. That's it on this place.
A Well, there's a Cottonwood right on the place.

Q Ckay. But again, that's not an issue right
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NOWw.

A.  No.

Q Let's nove on then to the Ritter Farm By the

way, are these farns contiguous in the sense that
there's no one in between those farns and you?

A. Yes.

Q Howlong of a stretch would it be fromstemto

stern on these farns if you were to stack them up?

A. We can control the river for 7 mles.

Q Oay.

A Fromfarmto farmit would be approxi mately
5 mles but actually there's nobody el se bel ow us that
punps out of the river until you get down to Shoshone
where Anerican Falls and the river cones together.

Q | didn't ask you, I"'mtrying to hurry this
t hing, but how famliar are you with these farns? How
| ong have you been working on these farns?

A Tinme flies but I think we've farned them for
the 7 Mle Farmwe used to farmit years ago and then
that was sold to sonebody el se, and then Jeff Ward t hat
owns it now bought it, and we farnmed it ever since he
bought it. He's the one that put the sprinkler system
on. The Ritter Farm he got sick about 10 years ago,
and we've farned that ever since.

Q So back nowon to the Ritter Farm the water
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rights that are included there, what's your earliest
water right there?

A.  1883.

Q So that's your good water right.

A.  Yes, that's the good water rights.

Q If we goto the map that was generated, Ritter
Exhibit No. 4, is that an accurate depiction of the
Ritter parcel?

A Yes.

Q And it evidences or shows two points of
di version; is that correct?

A, Yes.

Q Again, what kind of an irrigation system do
you have there?

A. It's all pressurized.

Q So again fromriver to crop?

A Yes.

Q Again, what are you grow ng on the Ritter
pl ace this year?

AL Onthe Rtter place we've got alfalfa, we' ve
got a small field of sugar beets, and we've got corn,
corn sil age.

Q Are you concerned having the '83 right that
you wll still not be able to conplete the crop?

A. W are concerned, yes. The first thing we
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woul d probably curtail is the alfalfa, try to -- if the
water was there that we could punp the rest of it and we
didn't have -- we would cut the alfalfa first.

Q So therefore, how many cuttings woul d you
expect to get this year on the Ritter place?

A. Normally we get four cuttings. This year |'m
hopi ng we can get two. W got one cutting off. |I'm
hoping the water will stay good | ong enough and we can
keep water there | ong enough we can at | east get one
nor e.

Q | failed to ask that sane question for the

hone pl ace.

A. Sane thing, yes. Were the well wll reach
part of that, we will try to get our four cuttings of
hay.

Q So you could get on sone of the hay four
cuttings?

A.  Four, we could, yes.

Q As far as the 7 M| e?

A. W hope to keep the -- we don't have any
alfalfa up there. W hope to keep, if we nove enough
water up there, to keep the sugar beets alive.

Q Under st ood.

So as to these three parcels, do you have a

belief that the reduced water supply that could cause
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the curtail nment of your water rights is due in part to
t he punping of the Bell evue Triangl e?

A. | believe that, yes.

Q Wiat's your information or what's your
knowl edge or personal understanding as to why?

A Well, first off, 2 weeks ago or 10 days ago,
time goes so fast, Magic Reservoir was shut off. And so
there's no other source of water, and they had a little,
there was sone rain across the Bell evue Triangle up
there, and we didn't get hardly anything down our way.
| don't think we even got a nud puddl e. But about a day
or two later the river conmes up. And ny thoughts on
that was that, Well, they nust have shut down punpi ng up
there. And it's very quick that the water goes back
into Silver Creek, gets down the river

But the river did come up. | don't know how
much, | didn't ask the waternmaster or anything. But ny
guys saw it and they said, Hey, the river is up.

Q Soin all fairness, in part it's also due to
the | ack of diversions of surface water up above as
well; right?

A. Could be, yes. | don't know how much surface
water is diverted up there and | don't know how many
punps.

Q But historically have you in other tines
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bel i eved that the punps were a significant cause of the
reduction in flows past these three farns?

A. | attribute it to the punps, | wasn't sure
because -- but | knew that it seened every year the
river run less and less, and so it had to be sonething.
It's a small watershed, as | say, it's quick recovery.
The water just cones out of Silver Creek and then cones
right down the river. |In 2 days you can see a
di fference.

Q So have you attenpted to determ ne the

injuries to your crops or potential injuries to your

crops --
A.  Yes, | have.
Q ~-- in 20217
A Yes.

Q So if you would please first go back to the
Taber or honme place, that woul d be Taber Exhi bit No. 1.
Don't go back too far, you'll get into sonebody el se's.
So is that entitled Taber Exhibit No. 17?
A, Yes.
Q \Very good.
So were you the party that presented the crop
i nformation and the projected cutoff dates, days needed
toirrigate, the projected |oss, and projected revenue

| oss on this particul ar Taber Exhibit No. 17
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A, Yes.

Q So explain it, the best you can

A. Okay. What | |ooked at was how nuch water ny
well would put out. So I tried to calculate, well, if I
have to give up one cutting of alfalfa or if | have to
give up, it will be down on the other punping station.
So | just took the acres | thought would be affected and
| looked at ny yields, | figured ny corn silage nornmally
we get about 32 ton. So | priced that at $40 a ton,
which is way too low. [If | have to find corn silage or
buy it, I'"'mgoing to be paying 60 or $70 a ton for it.

And | priced the hay that | thought we m ght

| ose at $135 a ton. And that's $200 a ton now, so | was
way |low on that. And then the barley and wheat are
what ever, the wheat was priced at $7, which was what the
mar ket price was the day we was working on this.

Q There's one that's down at the bottom because
t hose two projected revenue | oss indicate 82,000 for the
al falfa and 135 and sone change for this silage corn; is
that correct?

A Yes.

Q &oing down though you also had a nalt barl ey
for the, it's indicated CAW

A. Mlt barley, yes, that's on the west end of

the property. Mstly we use Cottonwood water is what's
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appropriated for that. Wen that isn't on, we punp that
out of our punping station there off the river or we can
bring Magic water down, Magic Reservoir water down, to
reach that. And none of them are going to be avail abl e;
so that's why | put that in.

Q Soin all fairness, | guess if this is
Cottonwood water or if it's anything to do with the Big
Wbod, then perhaps the nmalt barley is outside of the
I ssue?

A. It could be, yes.

Q So that still would | eave your 135 and sone
change and 82,000 as far as your clained danages; is
that correct?

A, Yes.

MR RIGBY: So | would nove for the adm ssion
of Taber Exhibit No. 1.

THE HEARI NG OFFI CER:  Any objection to the
adm ssion of this docunent?

MR THOWPSON:  No.

MR LASKI: No.

MR. BROMLEY: No.

THE HEARI NG OFFI CER: Docunent marked as Taber
Exhibit 1 is received into evidence.

(Taber Exhibit 1 received.)

Q (BY MR RIGEBY) Now nove, if you would,
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pl ease, to 7 Mle Exhibit No. 1. Again, sane question:
Did you supply the information for this tabul ation?

A Yes.

Q Wuuld you please explain that one then in
detail.

A Wll, we figured if | took it as a total | oss,
say, right today we had no nore water up there, then we
factored the sugar beets at 40 ton per acre, which is a
little under ny normal yield, and we factored themat, |

think I factored themat $50, which is what they're

projecting the price will be.
The spring wheat, again, | factored it our
normal yield is 130 bushel, | think |I factored that at

$7 a bushel, which is, again, the going price. So
that's all we had up there.
Q Those two equal 125, al nost $126, 000.
A.  Ckay.
Q So you think that is a fair estinmate of the
| osses on the 7 Mle | ands?
A | think it's on the low side but it's what |
put down.
MR RIGBY: | nove for the admssion of 7 Mle
Exhibit No. 1.
THE HEARI NG OFFI CER.  Any objection to the

adm ssion of this docunent?
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3

THOVPSON:  No.

3

LASKI :  No.

MR. BROMLEY: No.

THE HEARI NG OFFI CER:  The docunent marked as
7 Mle Exhibit 1 is received into evidence.

(7 Mle Exhibit 1 received.)

Q (BY MR RIGEBY) Nowif you'll turn to the
Ritter Exhibit No. 1 under the Ritter tab, please. Do
you have that?

A Yes.

Q Again, same question: Please give us an
expl anation as to how you cane up with the cal cul ati ons
t here.

A. Okay. The alfalfa, if we |ose the rest of
that, | figured that at the tonnage that was left,
because normally we make 6 1/2 ton, and so | figured a
portion of that, | think 3.5 ton is what we woul d be
| osing or whatever, that was figured at, | think it was
figured at $135 a ton, which is very conservative on
t hat .

Silage corn, if we lost all of that, if there
wasn't any water in the river and we couldn't punp it,
even though we had good rights there, that would be 32
ton to the acre, and | figured that at $40.

And t he sugar beets again were figured at $50,
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at 40 ton.
Q Same cal culation you used before?
A Yes.
Q So that conmes up as the total of 177,600, is
t hat your testinony here?
A, Yes.
MR RIGBY: | nove for the adm ssion of Ritter
Exhibit No. 1.
THE HEARI NG OFFI CER:  Any objection to the
adm ssion of this docunent?
MR, THOWPSON:  No.
MR. BROMLEY: No.
MR LASKI: No.
THE HEARI NG OFFI CER:  The docunent marked as
Ritter Exhibit 1 is received into evidence.
(Ritter Exhibit 1 received.)
Q (BY MR RIEBY) Don, let nme just ask you
anot her question. Sone of the questions that have been
asked of others is, what if the punpers were curtail ed
and yet you wouldn't receive the benefit of that for
sone tinme, even let's use the extrene of August, would
there still be a benefit, in your opinion, to the crops
t hat you are grow ng?
A. It probably would not benefit the corn because

it would be dead. The alfal fa woul d have went into
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dormancy. |If you water it in August, there's a
possibility you can get a cutting off of it late
Septenber. It would allow us, a late water would, if we
di sced the corn down or whatever, we raise triticale for
feed for the livestock, and naybe we plant triticale and
get it watered, so that's grow ng, because that's a
fall-planted crop that we harvest in the spring. So
yes, it would be, the water woul d be beneficial. Any
time you can get water is beneficial.

Q So are you then seeking to have the water
rights in the Bellevue Triangle, that is the groundwater
rights, curtail ed based upon the priority system of both
surface and ground?

A, Yes.

MR. RIGBY: | have no further questions.

THE HEARI NG OFFI CER: M. Fl etcher, questions.
MR. FLETCHER  No questi ons.

THE HEARI NG OFFI CER: M. Thonpson.

CROSS- EXAM NATI ON
BY MR THOWPSON:
Q &ood afternoon, M. Taber. Travis Thonpson
for the South Valley G ound Water District. Can you
hear nme okay?

A. Yes.
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Q You talked wwth M. Rigby about you have about
327 acres on your hone place; is that correct?

A Yes.

Q You have alfalfa, corn, and wheat; is that
true?

A Yes.

Q That one pivot to the far west has a m xed
source; is that correct?

A Yes.

Q Water fromboth the Little Wod and the Big
Wod River?

A Yes. W own beyond -- we own a couple nore

pivots right just west of that. So as | say, we

comngle that water down there. If it's 1887 water, we
punp. It's whatever water we have avail able to put down
t here.

Q So the source of that water on that pivot, you
have a portion of your Little Wod rights appurtenant to
It. What's the source for the rest of it?

A Sonetines if the 1887 water is good, that's
what we put down there. Sonetines the Cottonwood water,
if that's good, we use that there. Sonetines if we have
Magi ¢ Reservoir water, we can water that ground with
t hat water.

Q Your npbst senior water right is the 1883
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priority; is that correct?

A Yes.

Q And you have an 18842

A Yes.

Q And an 1887?

A Yes.

Q You've previously described your 1887 right as
a junior surface water right. Wuld that be correct?

A. That was, | say it was a junior right because

it goes off nore often than the 1881 rights.
Q You've described --
I nmean the 1884 rights. |'msorry.
It will be curtailed before the 1884; correct?
Yes.

Sonmetines that's earlier in the season?

> O >» O »

Somet i nes.

Q Your Cottonwood right, that has an 1899
priority date; is that correct?

A. It does, yes. |In sone years the Cottonwood
right is good because, it's ny understanding, it's based
on the flow comng into Magic at a certain position or
up there at a certain station. And sonetines the 1887
right is off for a short time, and probably because of
t he anount of water in the river. But anyway, it seens

I1logical but that's the way it is. Sonetines the
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Cottonwood right is better than the '87 and then they
reverse and the Cottonwood right will go off and the '87
ri ght cones back on

Q Wuld you still describe that Cottonwood right
as a flood right available in tinmes of high flow?

A | think that's the way it's been descri bed
over the years. Everybody's tal ked about it as nore or
less a flood right. [It's not one of our senior decreed
rights that you can count on for the whol e season.

Q As of your deposition on May 28th, you weren't
clear if you received any water under that right this
year; is that correct?

A. | do not know if | received water on that or
not .

Q Do you know now?

A. 1 don't know.

Q For your farm you own all of the irrigated
| and except for a small piece on BLM is that correct?

A, Yes.

Q Apart fromyour surface water rights, you do
have a suppl enental groundwater right; is that true?

A Yes.

Q That water right is 37-8401. Does that sound
famliar?

A. I think so.
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Q That right allows you to divert and use up to
1,350 gallons per mnute; is that correct?

A, Yes.

Q And irrigate 248 acres?

A Yes. W stretch it as far as we can possibly
stretch it.

Q You've used the suppl emental groundwater right
about every year; is that true?

A.  Just about every year. Sone years, if the '87
right stays good | onger, we don't have to use it, but
nost years we do. Maybe only for a couple weeks, maybe
for -- but it's turned on for a short tine.

Q You expect to use it this year; is that true?

A.  (Oh, yes.

Q So does that cover about three-quarters of
your farmw th that suppl enmental groundwater right?

A, Yes.

Q For that area that you cannot use the
groundwat er because sone of your farm cannot deliver
groundwater to all of it, that's true; correct?

A, Yes.

Q Do you anticipate noving sone of your 1883
water to that pivot?

A, Yes.

Q Have you done that yet?
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A, No.

Q Wuld that include noving sonme of the 1883
water off the JimRitter property?

A Yes.

Q M. R gby went through the three properties,
7 Mle Ranch, the Ritter place, and your hone place. |Is
It fair to say you operate all three of those as one
operation?

A Yes.

Q Able to nove water back and forth if needed?

A Yes.

Q Looking at your Exhibit 1 | believe for the
Taber exhibits, | don't know where you're at there, but
I f you could go back to that.

Sol'ma little confused. This is your hone

pl ace table; is that correct?

A Yes.

Q But does this table not identify your
suppl ement al groundwat er right?

A. It does. | was looking at this too, and |
t hi nk what happened on this table is we included the
total pivot on the west end of the property that was not
in the draw ng.

Q Soit's fair to say for any of the acres that

you are using the supplenmental groundwater right on you
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don't project a loss; is that right?

A. That's right.

Q Wiich ones of this table are those?

A Wll, if you ook there, it's so small | have
trouble reading it, but I think we accounted for parti al
crops on the whole thing, and we took off a little bit
I n case we run short of water later on, like if we
didn't have enough water for the alfalfa. But if | was
reading that right, | think we were not show ng nuch
| oss on part of it there at all where we could reach it
with the river.

Q So the silage corn, is that the pivot you wll
apply the groundwater to all season?

A, Yes.

Q So that projected | oss of 135,000, is that
| naccur at e?

A Yes.

Q In looking down -- I'"msorry, | do see your
groundwater right now, it's down at the bottom So you
have to read the top and bottomtogether; is that
correct?

A Yes.

Q Thank you.

We tal ked about this CAWwater right. Do you

know what that is?
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A.  VWhat right?

Q well, it's listed as CAW

A. Carey Act.

Q Carey Act. Were you here for the testinony of

John Arkoosh?

A. | could not hear himreal well on that. |
have over the years heard people talk about Carey Act
water but | do not understand it. | do not know if
we' ve ever been delivered it, Carey Act water, or what
it is.

Q Do you know if it's deliverable through the
whol e season or not?

A. 1 have no idea.

Q So it could be, as M. Arkoosh testified,
avail abl e through the end of the irrigation season?

A. 1 don't know how it would be delivered. |If
they were going to bring it down the river, if there
wasn't any water in the river, you couldn't use it. |
mean, you couldn't go up and buy it and hope that it
woul d be delivered down the river because it probably
woul dn't make it.

Q Could there be different types of Carey Act
water in this river systenf

A. | don't know.

Q As far as any projected crop loss on this
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tabl e, do you have crop insurance this year?

A.  Yes, we do.

Q WII that cover that |o0ss?

A. On the corn our crop insurance covers
75 percent.

Q Do you know if there has been a drought

declaration in your county?

A. | think the comm ssioners in Lincoln County
filed for it. | would assune that we received a drought
declaration. | know Bl ai ne County did but | was

t hi nki ng, Why haven't we? But |'mnot positive yet.

Q If there is a drought declaration, would that
open up ot her sources of revenue -- or clains, federal,
state noneys? Do you know?

A, Well, probably what woul d open up is probably
|l ow i nterest loans. But ny interest rate at Farm Credit
is very lowas it is. So | don't think a crop disaster
where they can say you can go into Farm Service office
and apply for a loan, | don't think that would hel p ne.

Q As you testified today, you believe your
surface water rights are being injured by junior
groundwat er rights; is that correct?

A Yes.

Q Are groundwater rights wthin Water District

37, are you aware?
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A I'mthinking there's Water District 37 up
there, | don't know.

Q Let's nove to the Ritter Farm You' ve | eased
that property the last 10 years; is that true?

A Yes.

Q That has the 1883 priority water right; is
that correct?

A Yes.

Q That's Water Right 37-49?

A.  Probably.

Q That water right, 1'll represent, is
authorized for the irrigation of 215.7 acres but you're
only irrigating 166; is that correct?

A Yes.

Q It's been that way ever since you've |eased

t he property?

A Yes.

Q The balance is not irrigated; is that true?
A, Yes.

Q Inthe tinme you have farned that property

you' ve had not nuch crop |loss there. Wuld you agree
with that?

A.  No.

Q You wouldn't agree with that?

A.  No. Repeat that.
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Q I'msorry. You haven't had much crop | oss
there on that property, have you, due to short water?

A.  No. W have not had nuch crop | oss, no.

Q That's because of the priority of the water
right?

A Yes.

Q Your crops are covered by the sane insurance
policy on this farm is that true?

A Yes.

Li ke the other water rights on your hone

pl ace, you're claimng injury for the water right here
based upon juni or punpi ng upstreanf

A, Yes.

Q Mving up the river, the 7 MIle Ranch, you've
| eased that property fromJeff Ward since about 2008; is

that correct?

A, Yes.
Q That water right -- there's a nunber of water
rights, I'"'msorry. There's the Cottonwood water right,

"Il disregard that for now But there's a 1884, Apri
30, 1884, water right on that property?

A Yes.

Q And that water right authorizes the irrigation
of 173 acres. Wuld you agree with that?

A Yes.
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Q But you're only irrigating about 105?

A Yes.

Q And that's been the case ever since you | eased
t he property?

A Yes.

Q M. Ward has a hunting preserve on the
bal ance, the 50 acres or so?

A, Yes.

Q Wien you took over this property there was a
pi vot and wheel lines installed; correct?

A Yes.

Q Mke that nore efficient.

A. Managing the water nore efficient. Managi ng
t he crop, either way.

Q For 2021, you have 81 acres planted in spring
wheat and 26 acres in sugar beets; is that true?

A Yes.

Q | believe you tal ked about this, but you may
be noving water fromthe JimRitter place, the 1883
water, out of here to the sugar beets on the 7 Mle
Ranch, if necessary.

A Yes.

Q Wth respect to your spring wheat, what's your
proj ected needed | ast day of irrigation?

A. | don't know what | wote down there but |'m
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thinking it would be at the very least the 10th to the
15th of July.

Q \What happens if you're shut off on June 1lth
on the 1884 priority?

A. W woul d have to evaluate the wheat. You're
t al ki ng about the wheat?

Q Yes.

A. W woul d have to evaluate the wheat, see if it
was goi ng to head out and nmake grain or whether we'd
have to take it and just chop it off.

Q Wien woul d you neke that decision?

A Wll, w'd watch it and we'd have to -- |
don't know what exact day we'd nake that decision, but
you ook at it, you bring in a crop advisor, he |ooks at
it, and everybody puts their heads together and says,
Well, before it gets dried out, we better chop it so we
can sal vage sonet hi ng.

Q Wuld that be before the end of June?

A.  Yes, it would have to be.

Q So would curtailing any junior groundwater
rights after that point provide any benefit to that
crop?

A. Probably would not provide a benefit for the
wheat .

Q How about the sugar beets, what happens if
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you're cut off on the sugar beets?

A. There's no salvage value there at all. W
woul d have to abandon that. | don't know what the sugar
factory woul d say because we couldn't get water to it,
we just have to -- it would be just a total |oss.

Q Inthe two exhibits you identified needed | ast
day for sugar beets, needed | ast day of irrigation, and
one said Septenber 20th and one said Septenber 1st. Do
you know which is the correct date?

A. If we could harvest the sugar beets early on
the 1st, the sugar factory starts the very first part of
Sept enber, and you can dig nmaybe 10 percent of your crop
and they start, that's how they start their factory. So
they rotate that by the different receiving stations.

So maybe we woul d be scheduled to not dig our early
beets until, say, the mddle of Septenber, but with a
hardship we'd say, Can we dig first?

So then you take the water away, say, the 1st
Sept enmber and harvest the beets, otherwise if they said,
No, you have to stay in line, it mght be Septenber 20th
or even maybe Cctober 1st that you needed the water
because the | ate harvest of beets doesn't start until
like the 6th or 8th of Cctober.

Q So you could have different harvest dates for

these different fields; is that correct?




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

Hearing - Vol. lll - June 9, 2021 712

A, Yes.
Q Al these crops on the 7 Mle place are
covered by the sane insurance policy as well?
A Yes.
Q Wuld that policy cover sone of the projected
revenue | osses?
A. | hope so.
Q Do you know, you are diverting fromthe Little
Wod River below Station 10; is that correct?
A Yes.
Q Do you know what the flow has to be in Station
10 for your different priorities to be on?
A. | do not.
Q Kevin Lakey is the best person to ask that?
A.  Kevin Lakey would know. He tal ks about, the
only nunber that | have in mnd is |like 20 feet,
23 cubic feet or sonething to get water down to us so
that our '83 rights are good or whatever, but |'m not
sure.
MR. THOWPSON:. Thank you.
THE HEARI NG OFFI CER:  Thank you, M. Thonpson.
M. Laski?
IMR. LASKI: Not hi ng.
THE HEARI NG OFFI CER:  Thank you.
G oup 3.
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CROSS- EXAM NATI ON
BY MR BROMLEY:

Q H, M. Taber.

A. Hello.

Q Chris Bronley. Two questions.

So when do you turn on your Little Wod rights
on those three places that we were tal king about, in an
average type of year?

A. Average year, it depends on the crop and it
depends on the spring. They start riding the river,
what | call riding the river, checking how nuch flow or
how nmuch water we're using the 1st of April. And if
It's a real dry spring and naybe you've just planted
sugar beets or sonething and you need to water themto
get themup, we mght start watering, say, the 5th of
April. If the winter wheat shows drought and it doesn't
have any rain on it, we mght start the 1st of April.
But nornally around the 15th of April we start watering
alittle bit, not everything, but sone.

Q Do renenber this year when you turned on?

A. Not as quick as we needed to because we were
trying to get other things done, but we should have been
on by the 1st of April.

Q Do you renenber when you turned on?

A. | think it was around the 5th.
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Q Ckay. Thank you.

Second question: In response to questions
from M. Thonpson about curtail ment of junior
groundwat er rights, are you asking the Director to
curtail junior groundwater rights that are |ocated
out side of the Bellevue Triangle?

A, No.

MR. BROMLEY: Thank you.

THE HEARI NG OFFI CER:  OQthers from group 3?

MR, ROBERTSON:  No.

THE HEARI NG OFFI CER: M. O Bannon has | eft
us.

Ckay. Redirect, M. R ghy.

MR RIGBY: No redirect, M. Director.

THE HEARI NG OFFI CER:  Thank you, M. Taber,
for your patience in waiting.

Now | et nme inquire of THE HEARI NG OFFI CER
reporter, do you need a break?

THE HEARI NG OFFI CER REPORTER: That woul d be
great .

(Recess.)

THE HEARI NG OFFI CER: W are back on the
record after the next-to-the-last break.

M. Legg, would you raise your right hand,

pl ease.
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CARL LEGG,
havi ng been called as a wtness by the Big Wod & Little
Wod Water Users Association and first duly sworn,

testified as foll ows:

DI RECT EXAM NATI ON
BY MR Rl GBY:

Q Good afternoon.

A. Good afternoon.

Q Please state your full nane and current
addr ess.

A. Carl Legg, 836 East H ghway 26, Richfield,
| daho.

Q Are you a naned party in this proceedi ng?

A | am

Q Are you also a nenber of the Big Wod & Little
Wod Water Users Association?

A | am

Q Please explain your education and work
experience to date.

A. Well, since ny nomhad told nme not to touch
things that's hot, it's experiential |earning, six
decades of it, and I try not to get burned tw ce.

I own and run a business that builds pole

barns and operate 160 acres of trying to do sonething
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wth so..

Q This 160 acres is the subject of this
particul ar proceeding, as far as you are concerned;
correct?

A. That's correct.

MR. RIGBY: Pursuant to stipulation of
counsel, | believe that Legg Exhibit 2 through 6 -- no,
5, excuse ne. 2 through 5, | would nove for the
adm ssion of those exhibits. Representing that 2 and 3
are the irrigation rights; 4 through 6 are the stock
wat er and donestic rights.

THE HEARING OFFICER M. Rigby, is 6 included
or not included?

MR RIGBY: It's not included.

THE HEARI NG OFFI CER:  You referenced 2 through

MR RIGBY: 1'Il tell you why, it's because
there are two pages of 5 that include the donestic and
stock water so | was confusing nyself.

THE HEARI NG OFFI CER:  Ckay. So the
stipulation is, if I can recite, the docunents marked as
Exhibits 2 through 5 you are requesting through
stipulation that these be received into evidence?

MR RIGBY: | am M. Drector.

THE HEARI NG OFFI CER.  Any obj ecti on?
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MR. THOWPSON:  No.

MR. BROMLEY: No.

THE HEARI NG OFFI CER: The docunents marked as
Legg Exhibits 2 through 5 are received into evi dence.

(Legg Exhibits 2 through 5 received.)

THE HEARI NG OFFI CER:  Thank you.

Q (BY MR RIEBY) M. Legg, how |l ong have you
owned the property that is subject to the irrigation
right and evidenced by the picture on Legg Exhibit 3?

A. |I've owned this property for 6 years.

Q | think in your deposition you said this
property is kind of off the grid.

A It is off the grid. There's no power
available to this property.

Q | also understand that your intent for this
property is to actually conduct a bison project. Wuld
you expl ai n.

A. That's correct. | fully intend on raising a
little herd of about 35 head of bison. |'ve done a
busi ness nodel and a business case to do that. So
that's what our intent is.

Q I'mtrying to address this particul ar issue.
Are you, with your water right, it's a 1908 water right,
I's there additional water besides the 1908 right water

evi denced by Legg Exhibit No. 27
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A | believe it's a 1904 -- yeah, 1908. 1908 is
correct. And no, there's no other water right besides
t hat one.

Q Do you | ease water?
| do not.

Do you have any suppl enental water?

| do not.

o > O »

Therefore, wth your stock water right, is
that what you're intending to provide for sonme of the
bi son?

A.  That woul d be correct.

Q Again, if you'll turn to Legg Exhibit No. 1.
l"mtrying to cut to the chase. As | understand it
t hrough your deposition and ot herw se, that your only
cl aim of danages is that you were not able to seed the
pl ace with the kind of seed that is required to properly
rai se buffalo; is that correct?

A. That's correct. So what our plan was, was to
pl ant new seed this year. So we pulled off the cattle
that typically graze this ground, and that was our plan.
But as the water becane not avail able and that was
evident, we made a new plan of pushing that off another
year. However, if we're able to get sone water in the
fall, then we'll try to do sone fall planting and all ow

that seed -- we won't see any growth out of it but at
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least it wll have a chance to get a start for next
year. O herwise, this projection would be off a full
anot her year because we'll have to do the sanme thing
next year.

Q The 3,000 you' ve estimted as projected |oss
of revenue, how is that cal cul ated?

A. That is just the revenue that we pulled the
cattle that graze this year off for this purpose. So
that's what the tenant paid us; so that's the value for
t he year.

Q Do you have any water right that is on at the
present tinme?

A.  No, | do not.

Q Are you, along with the others, nmintaining
that one of the reasons why you're not able to have
water at this tinme is due to the punping that's
occurring in the Bellevue Triangl e?

A.  Yes. The junior right up there punping does
create a problemfor our flow downstream that's
correct.

Q And are you relying upon any persona
i nformation or just the experts that have been invol ved?

A. I'mrelying on the experts that have been
I nvol ved plus ny 6 years of watching what's going on up

t her e.
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Q Wat has that shown to you, your 6 years of
wat chi ng?

A. Silver Creek pulls down and the flow, we are
obvi ously downstream from where Silver Creek confl uence
cones into the Little Wod, and it definitely changes.
The nore punping that goes on, the changes happen to it.

MR RIGBY: 1'd nove for the adm ssion of Legg
Exhibit No. 1.

THE HEARI NG OFFI CER:  Any objection to
adm ssion of this docunent?

MR, THOWPSON:  No.

MR. BROMLEY: No.

THE HEARI NG OFFI CER:  The docunent marked as
Legg Exhibit 1 is received into evidence.

(Legg Exhibit 1 received.)

Q (BY MR RIABY) M. Legg, are you then seeking
to have the water rights of the surface and groundwater
adm ni stered by priority?

A Yes, | am

Q And again, do you believe that will inprove
your right to conduct the business that you intend to
conduct on this parcel?

A.  Yes, | do.

Q Do you believe this particular year that if

there is a curtailnent it wll benefit you?
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AL Water in the river will benefit everyone
downstreant so yes, | believe that.

Q You indicated that if there were, if the right
cane back on, you' d be able to plant this seed even this
year ?

A. That's correct. |If | can get water in the
|ate fall, I would go ahead and plant, get sone water on
it.

Q But as it stands now, w thout a curtail nent,
do you think that's a possibility?

A. No. | would not do it now.

MR RIGBY: | have no further questions.
THE HEARI NG OFFI CER:  Thank you.

M. Thonpson.

CROSS- EXAM NATI ON

BY MR THOWPSON:

Q Good evening, M. Legg. Travis Thonpson for
the South Valley G ound Water District.

A. (Good evening, sir.

Q It's true you're requesting conjunctive
adm nistration in Water District 37 this year; is that
correct?

A. 1've |l ooked up what conjunction is, and |

don't know as | have a full understanding. | haven't
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been advi sed by ny | awer one way or the other. So |

woul d just say, I'mnot going to answer that. How s
t hat ?

Q I1'dlike to open your deposition, give that to
you.

A. Sure.

Q Enter this into the record.
THE HEARI NG OFFI CER: M. Thonpson, is this
for the purpose of inpeachnment?
MR. THOMPSON: There's just a few things in
t hi s one.
THE HEARI NG OFFICER. | just want to know.
Q (BY MR THOWSON) Can you please turn to page
12.
A.  Absol utely.
Q Could you read lines 12 through 15.
A.  Sure.
Line 12, question: "Are you requesting
conjunctive adm ni stration of upstream juni or

groundwater rights in Water District 37 this year?"

Li ne 15, answer: "Yes, | am Invested a |ot
of noney, | need the water."
17 --
Q No, | just asked for that, M. Legg. That's

fine.
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Second question: Are you claimng upstream
groundwater rights injure or adversely affect your
surface water right; is that true?

A. Say that again.

Q Are you claimng your surface water right is
I njured or adversely affected by junior groundwater
ri ghts?

A. |1 do. Do you want to go back to the
conjunctive adm ni stration piece?

Q No, you read that. Thank you.

Do you agree you don't know whi ch groundwat er
rights are causing that injury?
As far as individually?

Correct.

> O >

Col | ectively?

Q Do you know which groundwater rights are
causing your alleged injury?

A.  As an individual person that's causing ny
Injury, no, | do not.

Q So you've | eased your property to Harold Cook
for pasture in the past, haven't you? |Is that true?

A. Yes, that's correct.

Q But you're not renting it this year; is that
correct?

A. That's correct.
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Q He used to pay you $3,000 a year?

A. That's correct.

Q And you decided not to rent it this year
because of an agreenent with NRCS for a new seed
planting; is that true?

A. That is correct.

Q The NRCS recommended that you not run cattle
onit; is that correct?

A. For a year fromthe new planting, that's
correct.

Q For 2021.

A. For the year for a new planting, that's
correct.

Q How |l ong would you need water to establish the

new seed?
A. 1 have no idea.
Q It's a special grass that should take | ess

water; is that true?

A It is. It's a drought-resistant grass. Bison
are natural herbivores and they don't require the sane
type of products that you heard M. Taber testify that
he's raising for his dairy cattle.

Q But you are irrigating the pasture for 20217

A | amnot irrigating currently.

Q On your water right, if you could turn to
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Exhibit 2, that's your Water Ri ght 37-11267

A. That's correct.

Q And does it have Conditions 4 and 5
referenci ng other sources of supply?

A. Yes, it does. Item4 does for Anerican Falls
and item5 does for Big Wod Canal

Q If you can turn back to Exhibit 1. | think
that's your Table of Projected Injury. So there's a
Suppl emrental Water column. Do you know what that is?

A. Are you | ooking across the top?

Q | think it's on the bottom bel ow your Decreed
Wat er .

AL Ckay. |It's there.

Q That CAW do you know what that stands for?

A. | do not.

Q Have you heard the term Carey Act water?

A.  Today | have.

Q D dyou hear M. Arkoosh's testinony?

A. | did, and I've had sone conversation about it

but I don't understand it. M limted understanding is
the Carey Act was an investnent the federal governnent
made through private individuals to create the dam for
delivery of water.

Q So did you irrigate through August |ast year?

A. | believe so, yes.
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Q And was that with your 1908 Little Wod right
or this CAWwater?

A. | have no idea. | was told when to turn it on
and when it was turned off. So | don't regulate that;
there's a ditch rider that does that.

Q Wre you here for the testinony of Car
Pendl et on?

A. 1 was not for the whol e thing.

Q Can you turn to IDWR Exhibit 4, page 9,
pl ease. Should be the report of Tim Luke.

A. | have 3, 4, 5, 2. It doesn't look like I
have a 4 here. Maybe | do. | DWR 47
Yes, page 9.

Yes. Ckay. Sorry that took a m nute.

That's okay.

> O > O

["'mw th you.

Q So I'mlooking at Figure 3, Cumul ative water
right diversion rates for irrigation uses fromlLittle
Wod River & Silver Creek. Do you see that?

A. | do.

Q Do you see the description about the Big Wod
Canal Conpany rights above that figure?

A. As far as the table?

Q Yes.

A.  Yes, | do.
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Q Wuld you agree the Big Wod Canal Conpany has
a 1907 priority right for 303 cfs?

A. | see that table connects with that.

Q So would that water right have to be delivered
before your 1908 right could turn on?

A.  According to this chart that woul d be correct.

Q By priority too; correct?

A. Correct.

Q To your know edge, was that priority on | ast
August ?

A. Again, | don't have any know edge if it was or
If it was not.

Q So how nmuch water, according to this figure,
has to be in the river before your water right is turned
on?

MR. FLETCHER: |'mgoing to object for |ack of
foundation. | guess that assunption is everybody is
diverting their right fully?

MR, THOWPSON: Certainly.

MR, FLETCHER: |I'mgoing to object for |ack of
foundation. |If you want to lay the foundation -- 1'I|
| et you rule on that.

THE HEARI NG OFFI CER:  Sust ai ned.

Q (BY MR THOWMPSON) According to this figure,

how many water rights have authorized diversion rates, |
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guess the quantity out of yours?
A. As far as dates?
Q Dates and quantity.
A. So prior to mne would be 1907, | ooks |

cunul ati ve diversion rates and cfs; 1901 at 450;

I ke 850
1895 at

just under 250, | can't tell if that would be 249.5 or

249.8, | didn't nake the chart; 1895 at again |less than

250 but a little over 240; 1889, | would say that

Comnes

in at 215; 1883, | think the |lines cross somewhere

around 150; 1877 shows a flat |ine, zero.

Q Do you have any know edge of whet her or

not

curtailing junior groundwater rights would supply that

anount of flowin the Little Wod R ver?

A. | have no idea. | don't have a gage and |

don't neasure the Little Whod R ver as far as cfs is

concer ned.

Q So as far as this year, when was your water

ri ght on?

A. M understanding it turned on on Apri
didn't turn any punps on until May.

Q Wien was it curtail ed?

A. It was curtailed earlier this nonth. |
know t he exact date.

Q So would the Water District 37 records

t he best source of evidence as to when your water

15. |

don't

pr ovi de

right
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Is on priority and when it's not?

A. Say that again, sir.

Q Wuld the Water District 37 records be the
best source of information of when your priority is on
and when it's off?

A. | would presune so but | can't answer that
question with any integrity.

Q Let's go back to your table 1. You have a
needed | ast day of irrigation Septenber 30th; is that
correct?

A. That's what this chart says, that's correct.

Q Do you know how many tines your 1908 right has
| asted until Septenber 30t h?
| do not.

How about August 31st?
| do not.

July 31st?

| do not.

June 30t h?

| do not.

May 31st?

> O >» 0 » O >» O >

| do not.
Q Again, would the watermaster records be the
best source of information for that?

A. Yes, it woul d.
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MR, THOWSON: That's all the questions |
have. Thank you.

THE HEARI NG OFFI CER:  Thank you.

Ms. O Leary?

MS. O LEARY: Nothing, Director.

THE HEARI NG OFFI CER:  That's group 2.

M. Bronl ey, questions?

CROSS- EXAM NATI ON
BY MR BROMEY:
Q Good evening, M. Legg.
A.  Good eveni ng.
Q Chris Bromey. | have one question for you
So in response to questions from M. Thonpson
you said you' re asking for curtail ment of junior
groundwat er rights and you weren't able to identify
which rights those were; is that correct?
A. Individually that's correct.
Q Are you asking the Director to curtail junior
groundwater rights that are outside of the Bellevue
Tri angl e?
A No, | am not.
MR. BROMLEY: Thank you. Nothing further.
THE HEARI NG OFFICER  Ckay. | don't see any

of our other group 3 fol ks here now.




© 00 ~N oo o b~ w N P

N NN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

Hearing - Vol. lll - June 9, 2021

731

Redirect, M. Rigby.
MR RI GBY. Just one.

REDI RECT EXAM NATI ON
BY MR RI GBY:

Q M. Legg, when you in your deposition
addressed the conjunctive managenent and then you said
you | ooked up conjunctive nmanagenent, was that after
your deposition?

A. That's correct.

Q So at the tine of your deposition when you
said that were you fully advised what conjunctive
managenent nmay or nmay not have neant?

A. Absolutely not, | did not understand.

MR. RIGBY: No further questions.
THE HEARI NG OFFI CER:  Any nobre recross?
MR. THOWPSON: |'ve got one on that.

RECROSS- EXAM NATI ON
BY MR THOWPSON:
M. Legg, what did you | ook up?
| | ooked up conjunctive managenent.
Wher e?

| just Googled it.

O > O > O

Ch, you CGoogled it.
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You didn't ook in the Idaho statutes or the

| daho Adm ni strative Rul es?
A. |1 did not.

MR. THOWPSON: Ckay.

THE HEARI NG OFFI CER:  Thank you, M. Legg.

THE W TNESS: Thank you, M. Director.

THE HEARI NG OFFI CER:  Next w tness.

MR, RIGBY: Qur |last witness would be Chuck
Newel | , pl ease.

THE HEARI NG OFFI CER: M. Newell, cone
forward, please.

MR RIGBY: I'msorry, last wtness today.

CHARLES " CHUCK" NEWELL,

havi ng been called as a wtness by the Big Wod & Little
Wod Water Users Association and first duly sworn,

testified as foll ows:

DI RECT EXAM NATI ON
BY MR RI GBY:

Q Good afternoon, Chuck.

A. Good evening.

Q Yeah, | guess it's good evening.
A.  Yeah.

Q Please state your full nane and current

address for the record.
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A. Charl es Newell, N-e-we-I|-I. And | |live in
Shoshone.

Q VWat's your address?

A. 136 120 West Road.

Q I n Shoshone?

A Yes.

Q Are you a naned party to this proceedi ng?

A Yes, | am

Q Also a nenber of the Big Wod & Little Wod
Wat er Users Associ ation?

A Yes.

Q And involved with that particul ar group?

A. Correct.

Q Wiat's your work experience and educati on?

A. |'ve been involved with sonme type of

agriculture since | was able to walk I guess. Dad used
to drag nme around whenever we were goi ng soneplace. So
|'"ve had ny feet in the dirt for quite a while.

Q Do you own land that is watered by the Little
Wod River?

A Yes.

MR. RIGBY: Pursuant to the stipulation of

counsel, | believe that Newell Exhibit 2 through Newel |
Exhibit 10 woul d address the particular water rights

associated with that land. And again, with the
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condition that there is a Cottonwood ri ght anong those,
and with the sane stipul ation we previously had.

Therefore, pursuant to stipulation, I would
nove for the adm ssion of Newell Exhibit 2 through
Newel | Exhibit 10 into the record.

THE HEARI NG OFFICER.  |I'm | ooking at the
reference, and it appears that the docunent nmarked as
Exhibit 11 is a map. You don't want to include this
one?

MR RIGBY: | was going to but | guess we've
decided not to. Only reason being, M. Director, is
that there are other maps that woul d address this.

THE HEARI NG OFFI CER.  (Ckay. So other parties,
Is M. R gby's statenent about the stipulation correct?

MR THOWPSON: Yes.

MR. BROMWMLEY: Yes.

THE HEARI NG OFFICER: Al right. So Exhibits
2 through 10 are received into evidence. These are
| abel ed Newel| Exhibits 2 through 10.

(Newel | Exhibits 2 through 10 received.)

Q (BY MR RG&BY) M. Newell, if you would | ook
at Newell Exhibit 5 for ne, which is the map of Water
R ght 37-432.

A, Yes.

Q Does this map accurately depict the | ocation
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of your
A.
Q
A
A.

why, |

| ands.

| ands?

O the irrigated | and, yes.

Good point, the irrigated | ands.

And do you own these | ands?

Yes.

How | ong have you owned t hese | ands?

|'ve been on the place 50 years and 2 days.

Actual ly owni ng those when ny dad checked out,

took over fromthat, and that was in 1979.

Q

A

o > O P

But obviously you're very famliar with these

Yeah, unfortunately.

How about the irrigation of these |ands?
Yes.

Presently how are these lands irrigated?

Conbi nati on of sprinkler and corrugates, and

sonme gated pipe.

Q

Therefore, fromthe river itself it appears as

t hough there are several points of diversion; is that

correct?

Yes.

Are each of those used to help irrigate this

Yes.

Are they all piped or are they ditched?
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A.  Conbination; part of it is piped and part of
it isin ditch.

Q Have you in recent years done anything to be
nore efficient in the use of your decreed water?

A Yes.

Q \Wat have you done?

A. Have added a sprinkler system have put in
sone gated pipe, and redone sone of the ditches, nake
them nore efficient.

Q In addition to the water rights that we just
i ntroduced -- in fact, let's talk about those first.

What's your earliest water right?

A. 1885, | think it's 4/15 of '85.

Q So that's your earliest one?

A Yes.

Q And presently is that water right on?

A. | think that tonmorrow or the next day it's

supposedly going off.

Q The other water rights, without getting into
t hem specifically, are they on?

A. As far as | know.
They're on?

Whi ch water rights?

O > O

" msorry, you tal ked about the earliest water

right.
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A Yes.

Q I'mtalking about the later water rights, are
t hey on?

A No, no.

Q So when this earliest water right goes off in
t he next day or so, according to what you understand, do
you have any other water rights that can be used to
divert on this |and?

A. No. It will be dry.

Q \What have you planted on this | and?

A. W' ve got sone grain and oats on there, and
that's all | planted this year.

Q Wiy did you plant those this year?

A. Because there was no snow in the nountain and
it looked like it was going to be dry and | figured we
were going to be out of water.

Q So typically speaking, what kind of crops do
you grow on these | ands?

AL Afalfa and irrigated pasture.

Q Do you own cattle?

A Yes.

Q Is that the reason why you woul d generally
grow al fal fa?

A Yes.

Q You try to feed fromyour | ands?
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Raise all ny own feed if at all possible.
Are any of these lands in pasture |and?
Yes.

Are this irrigated?

> O >» O »

Yes.

Q Again, with the water right being cut, wll
t hey now go w t hout water?

A. They are kind of like the floor, they get
pretty dry.

Q So what do you intend to do? Have you
attenpted to obtain any additional water from any
source?

A It's possibly in the process but nothing is
cut and dried yet.

Q And in the process what are the kind of prices
you are hearing?

A. Very high and scary. Sonewhere's it cost,

sonmewher e several thousand doll ars dependi ng on how nuch

water we will be able to get.

Q Wthout water will any of your pasturel and
di e?

A It will go to hell real fast, yes.

Q WII that require reseedi ng?
A. Possibly; it depends how | ong the drought

conti nues or the water is not avail abl e.
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Q As far as the non-pasturel and, the crops you
are grow ng, what do you expect to happen to those
crops?

A. The oats will probably dry up before we coul d
do too much with it, no doubt nmake hay out of that,
sal vage what you can. Part of the pasture is going to
deteriorate. W had a new seeding of alfalfa |l ast year,
that's going to suffer. So it's not a great outl ook at
t he nonent.

Q So because you have been on these | ands for
quite some tinme, historically has it been this bleak as
far as the outl ook is concerned?

A M nenory isn't that great, but | would say in
the last 50 years this is the worst it's been.

Q And typically speaking, taking this year out
of it, has there been any decline, if you will, in your
opi nion of the flows of the Lemhi -- strike that.

AL O the Little Wod River.

O the Little Wod?
It has declined definitely.

You have seen that?

> O > O

Yes.
Q And what have you personally seen or done to
hel p you nmake that determ nation or that, | guess,

experience?
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A. Qur dining roomis right on the river, and
there is certain rocks on there, that when those rocks
are showing the water is really down. And this spring
there was no runoff, there was no water, or very little
water in the river, you could wal k across that and
hardly get your ankles wet. 1In the fall, when the canal
wat er goes out, there is extrenely | ow water.

Q That's nore than just this year?

A. Yes, over the past several years. Each year
it keeps going down.

Q You have nade a conscious recognition of that
trend, if you wll?

A. Yes. | don't even have to wear gl asses to see
t hat, vyes.

Q Do you believe that the reduction in the water
supply in the Little Wod is due in part to the punping
in the Triangle?

A. That seens to be the thought, yes.

Q Have you attenpted to determine the injuries
t hat your crops have sustained this particular year?

A.  Yes, | have.

Q | would have you turn to Newell Exhibit No. 1
please. And in this exhibit, are these nunbers, as far
as crop acres, projected cutoff tine, yield target,

projected yield | oss and al so revenue | oss, were those
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nunbers that you provi ded?

A.  Yes, | went through the wastebasket, found ny
records.

Q Ckay. Please explain then how you cane up
with these kind of nunbers. For exanple, start with the
al fal fa hay.

A.  We've gone ahead and now a bal e of hay, hau
the stuff in, you weigh a nunber of the bales to get an
average wei ght on there, figure how many bal es you have
taken off the field, add that stuff up and you conme up
with a tonnage on there. And that's where | come up
W th those nunbers.

Q As far as projected target, how did you cone
up with that? |Is that your average that you woul d
expect to get on this |and?

A. That is what we have been getting over the
past couple of years, yes.

Q Therefore, the loss of, for exanple, the
62 tons, how did you cone up wth that?

A. | amhoping that we'll get a partial second
cutting, no guarantee by any nmeans. A third cutting is
out of the question.

Q Typically speaking, if you have your ful
wat er supply, how many cuttings do you get?

A. 1've always gotten three.
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Q How about with the grass hay and the grass
pasture; sane questions?

A. It's basically the sane thing. |[|'ve counted
t he nunber of bales you take off of the different fields
on that, weigh it out, how many tons per acre or how
much have you gotten fromthe crop on there.

Q As far as the oat hay, is that the sane
cal cul ati on?

A.  Yes. Last year we took off a nice batch of
hay and repl anted and took a second batch of hay off
there; it cane out about the sanme. This year we won't
even think about replanting. That's just going to be
bare ground.

Q Now, one additional colum you projected for
| osses beyond 2021 of $9, 000 and al so repl acenment
hei fers of 26,000. So why are you needing to replace
hei fers? Are you having to sell heifers as a result of
this year?

A. This year | had sonme heifers that | was using
as replacenents for followng years. | held onto those
as long as | thought we m ght get sonme water, it m ght
rain, sonething mght happen, and the m ght didn't
happen, and sold the ani mals because of |ack of feed.

Q So in all fairness, you would have to at | east

subtract fromthe repurchase of those the revenue you
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received fromthe sale of the ones this year, would you
not ?
A Yes.
Q And that's not depicted here?
A. No. And | don't get any calves -- if they are
bred, there is no calves fromthose aninmals as being a
replacenent. So that goes into the foll ow ng year,
whi ch woul d be next year. And | amstill short 13
animals on there that | have sold. So I'm 13 animals in
the hole, no matter what.
Q | understand. So your claimwould still be
that your 35,000 is legitimte.
A, Yes.
Q So a total of 54,000, alnobst 55,000, is what
you are claimng is | osses.
A. That is ny projected guesses, yes.
MR RIGBY: 1'd nove for the adm ssion of
Newel | Exhibit No. 1.
THE HEARI NG OFFI CER.  Any objection to
adm ssi on of the docunent?
MR, THOWPSON:  No.
MR. BROMLEY: No.
THE HEARI NG OFFI CER:  Heari ng no objecti on,
M. Rigby, the docunent marked as Newell|l Exhibit 1 is

recei ved i nto evi dence.
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(Newel | Exhibit 1 received.)

Q (BY MR RI@EBY) And finally, are you seeking
to have the water rights of both surface and ground
adm ni stered pursuant to the their priorities?

A. Yes, | am

Q And you may or may not have said in your
deposition that you wanted them conjunctively managed.
Did you understand what you were saying there?

A. No, | didn't by any neans. | asked to have it
clarified, and | still didn't understand. So | don't
even renmenber what | said at that tinme on there. |
would imagine it's witten down. |'Il no doubt be
rem nded of it.

Q But as far as you're concerned again --

A. It should be by priority.

MR. RIGBY: | have no further questions.
THE HEARI NG OFFI CER: M. Thonpson.

CROSS- EXAM NATI ON
QUESTI ONS BY MR THOWVPSON:
Q Good evening, M. Newell.
A. Good evening.
Q Travis Thonpson for South Valley G ound Water
District.

Your farmis | ocated west of Shoshone on the
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Little Wood R ver; is that correct?

A Yes.

Q And is that below the point where AFRD #2
delivers water fromthe M I ner-Goodi ng Canal ?

A Yes.

Q And when did they start delivering water into
the river?

A \Well, whenever it was that they deened it
irrigation season. | don't renenber what the date was
on that.

Q Are they delivering a different anount this

year, do you know?

A I'"'mnot involved with Arerican Falls. | don't
know.

Q | amjust trying to get back to your testinony
about the river. | thought you said you could see rocks
init when it was lower. [|I'mjust trying to see when
t hat was.

A. Wen there is a natural flowin the river,
that is when you see the rocks and things. Wen the
canal water conmes in, then there is nore water and you
don't see the rocks quite as well.

Q So before the irrigation season when it's just
the natural Little Wod flow ng through; is that

correct?
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A, Yes.

Q You irrigate approximately 77 acres on your
farm is that correct?

A.  Approxi mately, yes.

Q And your nobst senior water right is an 1885
priority; is that true?

A Yes.

Q And has that water right been curtailed in
July sone years?

A Yes.

Q And your second water right, 37-21135, is that
an enl argenent water right?

A.  Have you got the exhibit on here soneplace? |
have to see it.

Q Exhibit 10 is a copy of the decree.

A. Yes, that is correct on there.

Q So would you agree out of your 77 acres, 23 of
t hose acres have a 1985 priority?

A. Al the ground that is irrigated on the pl ace
has historically been irrigated. And this was a tine
the wat er adjudication took place that they suggested
that we do an enlargenent just for a record on there.

Hi storically the 77 acres has been watered for, | don't
know how | ong, nore than 50 years by far.

Q So at | east subsequent to the SRBA, these
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23 acres would have a different priority as far as the
water district, do you know?

A It's all 1885.

Q Wiich is different than what is stated on this
water right; is that correct?

A. That's correct, yes.

Q Do you know if junior groundwater rights are
curtail ed whether your 1885 priority wll cone back on
this season?

A. That is the hope that it will, yes.

Q Do you know the flow at any stations that have
to be inthe river for your right to be on?

A I'mnot famliar with those. That is
upstream | have nothing to do with that.

Q Do you know which gage it's neasured at?

A. | do not.

MR. THOWPSON: That's all the question | have.

Thanks.
THE HEARI NG OFFI CER.  Thank you, M. Thonpson.
M. Bromley? |I'msorry. M. O Leary?
M5. O LEARY: Nothing fromnme, M. D rector.
THE HEARI NG OFFI CER: M. Broml ey.
MR. BROVLEY: Thank you.

111

111
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CROSS- EXAM NATI ON
BY MR BROMLEY:

Q Good evening. It's 7:20, so hopefully we'll
be able to get out of here by 7:23.

A.  Sounds great.

Q | just have two questions.

When do you usually turn on your Little Wod
ri ghts?

A. As soon as they are avail abl e.

Q Do you recall when that was this year?

A 1 don't. | think it's listed on the water
ri ght deal or soneplace. It goes for whatever the
irrigation season is. April 1 maybe, don't quote ne,
pl ease, to whenever the water goes off. It can vary
fromyear to year

Q Okay. Second gquestion. You were asked by
M. Ri gby whether you were seeking adm nistration of
groundwater rights, you said yes, in priority. M
question to you is: Are you asking for curtail nent of
groundwater rights that are outside of the Bellevue
Tri angl e?

A No, |'m not.

MR. BROMLEY: Thank you. | have nothing
further. And | see it's 7:21. So | was 2 m nutes

f aster.
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THE W TNESS: Yeah.

THE HEARI NG OFFI CER°  Thank you, M. Broml ey.

MR. BROVLEY: Thank you.

THE HEARI NG OFFICER°  No nore -- category 3?

M. R gby.

MR. RIGBY: Nothing further.

THE HEARI NG OFFI CER. All right. Thank you,
M. Newell, for enduring wth us.

Is M. Newell the last -- yes, you are
excused.

M. Rigby, other w tnesses tonight?

MR RIGBY: No other wtnesses tonight. That
woul d concl ude the wtnesses as to the individual farner
parties. W wll continue tonorrow norning with the
wat er master and then with our expert.

THE HEARING OFFICER:  So we will recess now
and we will resune our proceeding tonorrow at 8: 30.

Thanks everybody. See you tonorrow.

(Proceedings adjourned at 7:23 p.m)
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Short hand Reporter, certify:

That the foregoing proceedi ngs were taken before
ne at the tine and place therein set forth, at which
time the witness was put under oath;

That the testinony and all objections nade were
recorded stenographically by ne and transcri bed by nme or
under ny direction;

That the foregoing is a true and correct record
of all testinony given, to the best of ny ability;

| further certify that | amnot a relative or
enpl oyee of any attorney or party, nor am|l financially
Interested in the action.

I N WTNESS WHERECF, | set ny hand and seal this
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BEVERLY A. BENJAM N, CSR 710
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