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THE HEARI NG OFFI CER:  Ckay. It is 8:30.

Let's see. Do we have anything that we need to talk
about this norning?

I think I wanted to address just before we
start, Chris Bronley, your inquiry about a request for
i nformation or docunents about staff nenoranda. And
t hi nk Meghan has | ooked at that and sent out an inquiry.

Meghan, do you have --

M5. CARTER | did speak with M. Bromey this
nor ni ng about that. Staff is working on it. | know
that we'll have at | east one later on this norning, if
not several this afternoon. And | will be getting those
out as soon as we get full information from each
i ndi vi dual staff.

THE HEARI NG OFFI CER:  Ckay.

M5. CARTER So I will wait until they are all

in just --

THE HEARI NG OFFICER  Well, | apol ogi ze for
our delinquency. So | can't do nuch else but say, |I'm
sorry. We'Ill send it as soon as we gather it.

MR, BROWMLEY: Thank you.

THE HEARI NG OFFICER: COkay. Are we ready to
start? Let's begin.

So this is Day 2 of a contested case hearing

for adm nistrative proceedi ng regardi ng the
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adm nistration of water in the Big Wod R ver Basin, and
in particular in the Bellevue triangle and the inpacts
of ground water punping on Silver Creek and its
tributaries. And we finished yesterday w th Phil

Bl ankenau, Departnent w tness.

And | see Tim Luke is here today, and he
knows, he's done this enough tines he just automatically
wal ked to the witness chair wthout being called. So
anyway, thanks, Tim for being here.

Anyt hing el se we need to tal k about before Tim
is called as a witness and testifies? Anybody?

TI' M LUKE,
first duly sworn to tell the truth relating to said
cause, testified as foll ows:

THE HEARI NG OFFI CER. Pl ease be seat ed.

Ms. Carter, you may exam ne M. Luke.

DI RECT EXAM NATI ON

QUESTI ONS BY Ms. CARTER

Q &ood norning. Wuld you pl ease state your
full name and spell it for the record.

A. First and | ast nane?

Q Yes, please.

A, TimLuke, T-i-m L-u-k-e.

Q And you are an enpl oyee of the |Idaho

Departnent of WAter Resources; correct?




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - Vol. Il - June 8, 2021 275

A Yes.
Q VWhat is your current job title?
A.  Current what?
Q Job title.
A.  Water conpliance bureau chief.

Q And what are your responsibilities in this
position?

A.  Manage and oversee up to 19 staff in five
separate prograns within the Bureau, including water
di stribution, which works a lot with water districts and
wat er measur enent prograns; ground water protection
section, which permts well construction and |icensing
of well drillers, and al so permtting of underground
injection control wells; stream channel alteration
program which permts stream channel alterations; fl ood
pl ai n managenent unit, one person unit that assists with
adm ni stration of national flood insurance programin
the state; and a water right enforcenment coordi nator
t hat does enforcement activities across those prograns,
and general water rights enforcenent.

Q And so as you supervise all of those different
programs, what involvenent do you have regardi ng water
di stribution, and specifically sonme of the topics that
we'll be tal king about today?

A. VWell, that's related to our water distribution
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area, and so admnistration or admnistrative matters
and operations of water districts, water delivery
di sputes, guidance to waternasters, training of
wat er mast ers, conpliance with water neasurenent
requi rements. |'ve worked off and on over the years
wth creation and nodification of water districts, water
district assistance.

Q And how | ong have you been in your current
position?

A.  About ten years.

Q And prior to your current position, what
position did you hol d?

A. | was the water distribution section nmanager.

Q And how long were you in that position?

A. | think about 13 years.

Q D d you hold any other positions at |IDAR prior

to that?
A. Yes, | worked as a water right agent, senior
wat er right agent, | think the staff hydrol ogist.

Q And what is your coll ege education?

A. | have a bachelor’'s degree in geography from
West Virginia University, and a master of science in
geography fromthe University of I|daho.

Q And did you prepare a nmeno di scussing water

deliveries in the Whbod R ver Basi n?
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A, Yes.

Q Hand you a copy of IDWR Exhibit 4. And is
that Exhibit 4 the neno you prepared?

A.  Yes.

Q And why did you prepare this nenp?

A. It's in response to the Drector's request for
staff menorandumin the matter of Basin 37
adm ni strative hearing. There were ten itens on that
request. | addressed three to four of those that
al i gned or overl apped with ny area of responsibilities.

Q And in front of you next to the binders is the
scheduling order for this matter.

A, Yes.

Q On page 5 of that order, there is a correction
to your staff nmeno. Do you recognize that?

A.  Yes.

Q And what is that correction?

A. That's a correction to part of the nenorandum
There was just -- it's giving an exanple of water right
priority cuts in Water District 37, and it's got a
coupl e of typos specifically with the dates, so we
changed. An exanple, | had an incorrectly put My 15th,
1885, and it should have been 1884. And then | was
referencing the next priority right, and I shoul d have

said junior-priority right instead of senior.
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Q GCkay. Thank you. D d you notice after the
schedul i ng order went out, any other errors in your
staff nmeno?

A. Yes, | did. There were a few

Q Could you tell us what those are?

A. Yes, I'"'mgoing to go to ny original copy where
| noted those. So on page 9, the sentence above Figure
3, just right above Figure 3, the very end it says, "Big
Wod Canal Conpany al so holds a 1920 priority right for
87 cfs. That should be 69.3 cfs. The 87 cfs is for the

1905 priority right, which | nentioned in the prior

sent ence.

THE HEARI NG OFFI CER  What' s t he nunber agai n,
Ti n?

THE WTNESS: 67.3 -- or |I'msorry. | got new
eyes here. | just had cataracts -- 69. 3.

THE HEARI NG OFFI CER  Thank you.

THE WTNESS: The foll ow ng page, page 10,
right below Table 1 and above Figure 4 in the paragraph
in between the two itens, the second sentence says,
"Note that the cunulative rate of diversion by priority
is generally greater than the Little Wod River." |
shoul d have probably put in "Silver Creek." So it
should read, "Note that the cunul ative rate of diversion

by priority on Silver Creek."
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On page 12, fifth paragraph bel ow Table 2, the
second sentence reads, "Three days later on July 12, the
Septenber 1983 -- I'msorry -- "Three days later on July
12 to Septenber 9, 1883 priority rights were cut,
followed by cuts to the April,"” it reads "1886." It
should read "1883 priority rights.” | think that error
was noted in ny deposition by M. Barker.

Page 18, under item 9, third paragraph, a
reference to Figure 1 should be Figure 5, which is on
page 19. And on page 21, in the very first sentence, it
reads, "The 2021 predicted April SWSl val ue of negative
2.7 published by the NRCS is based on a SWSl anal ysi s
period from 1981 to present.” It should read "1991."
And that's all | had.

M5. CARTER  Ckay.

M5. McHUGH Can | ask a clarifying question
on that | ast one? Could you explain again what page
that was on, Tin? | can't find it.

THE W TNESS: It was on page 21

THE HEARI NG OFFICER:. | didn't hear the
inquiry, M. MHugh.

M5. McHUGH W couldn't find the correction
because our page 21 wasn't --

THE HEARI NG OFFI CER  So page 21.

THE WTNESS: Item 10 (A begi nning of the
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fourth paragraph.

M5. McHUGH: Oh, thank you. That's what we
m ssed.

MR. BROMLEY: | thought you said first.

M5. McHUGH: | thought you said first as well,
so. ..

THE W TNESS: Sorry.

M5. McHUGH: And could you explain the
correction again? Sorry.

THE W TNESS: Yeah. Were it says the
"anal ysis period from 1981 to present.” It should say
"1991 to present.” You are not seeing it?

Q (BY M. CARTER) All right. Thank you.

M5. McHUGH  One other clarifying question,
M. Luke, and for the record. The Exhibit 4 that you
are entering into the record, is it a corrected exhibit,
or isit the old exhibit with interlineations wth
corrections, or do we have to conpare the old -- the
original Exhibit 4 to the corrections that you just made
on the record?

M5. CARTER Currently we just have the
original staff neno with the corrections made on the
record.

M5. McHUGH  Ckay.
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THE HEARI NG OFFICER So the corrections are
handwitten?

M5. CARTER  Yes.

THE HEARI NG OFFI CER:  Ckay.

M5. McHUGH  So the original docunment that
M. Luke is going to testify to has handwitten
corrections in it?

M5. CARTER At this point, yes.

M5. McHUGH  Ckay.

M5. CARTER | have not had the opportunity to
meet with M. Luke on the specifics of his corrections
to get an updat ed docunent.

M5. McHUGH: Ckay. Thank you.

THE HEARI NG OFFI CER  What do you intend to
do?

M5. CARTER: | can work with M. Luke on that,
and get those corrections nade. And we can submt the
corrected docunent in the record tonorrow

THE HEARI NG OFFICER: Whul d it be hel pful if
we al so asked Ms. Sukow to change hers so we're not
referring back and forth to any graph that sone may
interpret in using, though it's not correct?

M5. CARTER | can certainly do that.

THE HEARI NG OFFI CER:  Thank you.

M5. McHUGH. It may be just as easy to take
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his interlineated docunent and give us copies, so we all
had the actual interlineated docunent, | nean, that he's
actually testifying to. | nean, that would al so be an
option, so just to make it clear for the record.

THE HEARI NG OFFI CER: Wl |, what ever
Ms. Carter wants to do. |If those witten corrections
are in the docunent, that's fine. But | am concerned
about Jennifer Sukow s staff nmeno, in the fact that the
graph contained in there is not correct. And sone may
i nadvertently refer toit. So | think we should correct
her meno to include the graph that's accurate.

MS. CARTER | will ensure that happens.

THE HEARI NG OFFI CER:  Thank you.

Q (BY M. CARTER) So let's turn back to the
substance of your nenpb. You discuss surface water
deliveries in the Little Wod R ver and Silver Creek
area. Starting on page 11, you talk about variability
and water right priority deliveries. Focusing on Silver
Creek would you wal k ne through that variability?

A.  Yes. The request for nenorandum asks for sone
summary of variability in priority right deliveries on a
good year, an average year, and a water short year. So
this part of the neno just selected three years. The
three years | selected were consistent with the three

years selected by M. Blankenau in his nenb. And | did
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t hat because he had already done it, and so for

consi stency purposes. And two, | had | ooked at those
years, and went through the SWSl tables and verified

t hat each of those years fit wthin the categories of a
good year, above nornml year, a nornmal year, and a bel ow
nornmal year, or dry year, or a water short year.

And that's sunmarized in the Table 2 on page
12. And so you'll see that | show the streanfl ow Apri l
to Septenber in thousands of acre-feet as reported in
the SW5I tables, along with the 30-year ranking for the
period 1991 to 2020. And just commenting on the good,
nornal, and water short years. So those are just
exanpl es.

And then | just summari zed the priority
deliveries in those three years, and attached tables
fromthe watermaster reports, the annual reports from
Water District 37, for each of those three years. Those
are on pages on 14, 15, and 16 of the neno. So it wll
show the different levels of priority cuts, not just on
Silver Creek and Little Wod River, but the other
systens or reaches of the Big Wod R ver as well wthin
the water district.

Q And you also talk in your neno about Condition
161 or the exchange condition. Could you explain what

that is?
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A. Yes. So that is a condition that's placed on
a nunber of water rights in Water District 37 having a
source of either the Big Wod or the Little Wod R ver
with points of diversions and places of use bel ow t he
M | ner Gooding Canal. And the condition was placed on
these rights during the Snake Ri ver Basin Adjudi cati on,
so these are on decreed rights. And |I'm paraphrasing,
the condition just states that the rights are to be
delivered to the provisions of exchange contracts
bet ween the United States Bureau of Recl amati on,
Anerican Falls Reservoir District 2, which I'IIl just
say, AFRD2, and the Big Whod Canal Conpany.

Q Wy is that the condition relevant to this
pr oceedi ng?

A.  So maybe | shoul d explain what the condition
nmeans a little bit further. So what it neans is that
t hose rights having that condition with | ands bel ow
M I ner Gooding Canal, well, they all have | ands bel ow
M I ner Goodi ng Canal, receive their water fromthe
M I ner Gooding Canal, which is a diversion from M I ner
Dam on t he Snake River, either storage water our natural
flow held by AFRD2, in lieu of, or in exchange for the
natural flow rights that would ot herw se be delivered to
t hose places of use, are then delivered to |ands wthin

the Big Whod Canal Conpany above M| ner Goodi ng Canal
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Q GCkay. And what does the condition have to do
wth which water rights the Departnent, or specifically
you | ooked at in your meno in terns of cuts?

A.  So, yeah, and you asked why was it rel evant?
And | didn't answer that. So it was rel evant because
those rights may -- well, we understand that those
rights al so have suppl enental sources of water. And
unli ke other rights that are above or bel ow M| ner
Goodi ng Canal that don't have those sane conditions,
rely, or may rely on only on the natural fl ow water
rights that they hold fromthe Big Wod or Little Wod
Rivers. But these rights that have the conditions do
have some suppl enental supply through AFRD2.

And our understanding is that -- and |I'm not
sure what all those exact supplies are for each
i ndi vidual right or right holder. But we assune those
ri ghts had an adequate supply of water, so we renoved
those from consideration. And the ET analysis that we
did as part of M. Blankenau's neno, so it was just sort
of narrow ng the scope of the water rights on the Little
Wod River, in particular in this proceeding, that my
be short of water in 2021.

Q Ckay. In your nenb, you conpare water right
priority cuts for 2021 and pre-groundwat er devel opnment.

Coul d you expl ain how you picked the years that you' ve
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used for pre-groundwat er devel opnent ?

A. Yes. So | used a simlar approach that we had
used for identifying anal og years in nore recent years
in that 30-year period from'91l to 2020 that M. Vincent
explained in his testinony using the SWSl NRCS tabl es.
So as per his nmenp using the SWSI tables for the above
Hai | ey gage, we sel ected 2020 and 2004 as the nost
cl osest anal og years to what | think the tables
publ i shed for April 1 |looked like in conparison to 2021,
so. ..

And then we had an expanded SWSl table for 104
years. | can't renenber what year it went back to, al
the way through 2020. So simlarly it ranked all the
different years, the runoff fromApril to Septenber,
gave a SWBl index. And I |ooked at that expanded table
and sel ected two years from pre-groundwat er devel opnent
peri od, which was described nicely in Jennifer Sukow s
meno. The ground wat er devel opnent period was fromthe
| ate 1940s to 1991. And so | focused on years prior to
md to |ate 1940s, and went down through that table the
two cl osest years | found using that 50 percent
probability within that pre-devel opnment peri od.

And t he pre-devel opment period for which
woul d have records fromis the bl ack books of Water

District 37, which started in 1919, and go all the way
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t hrough 2019. W don't have a 2020 book yet. And we
have t hose books here, in the Departnent. | |ooked in
the -- well, for those two closest years were 1937 to
1939, and we did have priority cut tables in those
annual books.

Q And what did you learn fromconparing priority
cuts pre-groundwat er devel opnent to the anal og years to
20217

A. In general, the nore senior priority rights
t hose being 1883 and 1884 on the Little Wod and Sil ver
Creek, were or have been cut nore frequently and for
| onger durations in nore recent years, and in

particularly those anal og years that we chose, 2020 and

2004.

M5. CARTER  Ckay. Thank you, M. Luke.
That's all | have.

THE HEARI NG OFFICER | didn't hear you.

M5. CARTER | said that's all | have.

THE HEARI NG OFFI CER:  Ckay.

M5. CARTER | was going to nove to admt
M. Luke's staff meno into exhibit. But would you like

me to wait until we get a corrected version, and have
himverify that's --
THE HEARI NG OFFI CER  Yeah, that woul d be

great .
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MS. CARTER  Ckay.
THE HEARI NG OFFI CER  Okay. M. Rigby,
M. Fletcher?
CROSS- EXAM NATI ON
QUESTI ONS BY MR FLETCHER:

Q &ood norning, M. Luke.

A. Good norni ng.

Q Wien you di scussed these exchange rights, the
exchange right you are tal king about on the water rights
is typically referred to as Condition 161; isn't that
correct?

A.  Yes.

Q And as part of your analysis, did you exam ne
all of the 161 rights, and see if they did, in fact,
have suppl enental rights?

A. \When you say "supplenental ," AFRD2
suppl enental water supply?

Q Yes.

A | didn't confirmthat.

Q What is your understandi ng of suppl enent al
ri ghts?

A, It's a supplenental supply of water through
AFRD2 bei ng either storage water or whatever supplies of
wat er they hold, which ny understanding is limted to

storage water of 395,000 to 400,000 acre-feet from
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Anerican Falls Reservoir, and a 1921 natural flow water
right.

Q For the purposes of your neno, you assumned
that all exchange rights, all rights with the 161
condition had a supplenental water right; correct?

A. Correct, that was ny understandi ng.

Q And you assuned al so that the suppl enent al
right would fully replace the natural flow right that's
stated on the decree; correct?

A | wouldn't say | assuned that fully repl aced.
| think my handicap is not knowi ng what those supplies
are. Froma prior neeting that | had wth AFRD2
officials on March 18th of this year, | was advised,
maybe | m sunderstood, but that anybody with these
condi ti ons have sone sort of supplenental supply.

Q Ckay. So, for exanple, if soneone had a
suppl enental right, but it only provided half the vol une
or half the amount of water that the natural flow right
provided, it would not supply a full -- it would not
provide a full water supply; correct?

A.  Perhaps not.

Q And you didn't take that into account in doing
your meno?

A.  No, because | don't know what those supplies

are. | had previously asked the AFRD2 for at |east a




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - Vol. Il - June 8, 2021 290

list of rights of people that do not have any AFRD2
supplies. This was going back a couple nonths, well
before the neno. And | was never given that

i nf or mati on.

Q | would like you to turn to page 17 of your
staff neno.

A Ckay.

Q The second to | ast paragraph on there states
that, "Based on recent conmmuni cation wth AFRD2
representatives and the WD37 waternaster, as well as
past correspondence fromthe WD37 wat er mast er attached
to Luke (2015), IDWR understands that nost or all of the
exchange condition water rights of places of use have a
suppl enental supply of water fromthe Snake Ri ver
delivered by AFRD2 via the M I ner Gooding Canal. The
wat er mast er has expl ai ned that when a river right place
of use has AFRD2 suppl enental water and the river right
is cut by priority, the supplenental water replaces the
river right after the right is cut.”

So when you use the termin that paragraph
"repl aces,"” what is your understandi ng of replacenent?

AL Wll, as the priority of the decreed right
goes off or is exhausted, then the suppl enental water
cones into effect or kicks in.

Q So aren't these two concepts -- aren't they
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actually two concepts, exchange versus suppl enent al
ri ghts?

A Yeah, they are different things.

Q Wwll, let's start with the exchange rights.
Are the exchange rights in place if the water right is
not in priority?

A. The water right has to be in priority. |1t has
to be deliverable.

Q So when an exchange right, a water right with
a 161 condition is out of priority, the exchange no
| onger applies; isn't that correct?

A. Correct.

Q So at that point they are not relying upon the
exchange condition of the water right for a water
supply; correct?

A.  Wien you say "they," you nmean the hol der of
t he exchange right?

Q The holder of a water right wth an exchange
condition cannot rely upon the exchange condition for a
supply of water if the water right is out of priority?

A.  Yeah, you can't rely on the amount of water
under that exchange right.

Q So it has to be in priority for the exchange

to be in place?

A. Correct.
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Q So then the supplenental right, if the water
ri ght hol der has one, kicks in; correct?

A.  That's ny under st andi ng.

Q And it only kicks in to the extent that the
suppl enental water right hol der has agreed to or is
provi ded a volume of water for that supplenmental right;
correct?

A. That's ny understandi ng, correct.

Q And that nay or nay not match up to the
underlying water right?

A. Correct, | don't -- | don't know what those
are.

Q Have you exam ned any of the depositions that
have been taken in this case of the hol ders of these 161
exchange rights?

A No.

Q Have you been provided any information since
you wote this neno about the fact that nany of the
wat er right holders with this exchange right do not have
suppl enental rights sufficient to satisfy their crop
needs?

A. Have | been given information about that?

Q Yes. Since you wote this nmeno?

A. Yeah. | received two enmails one from

wat er mast er Kevi n Lakey, and one from Cooper Brossy. |
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think that related to that subject. | guess took sone
exceptions in ny understandi ng of exchange ri ghts.

Q Let's nove on to the next paragraph on page
17, the last paragraph. It states, "IDWR staff finds
there may be sone | ack of clarity or understandi ng anong
wat er users and the water delivery entities regarding
the delivery of exchange condition rights and extent of
AFRD2 suppl enental water delivered to the | ands covered
by such rights. Unless additional information is
furni shed regardi ng avail abl e water supplies for | ands
w th exchange condition water rights, |IDWR assunes such
| ands have a full supply of water in 2021 and nobst ot her
years. Therefore, |IDWR assunes that the exchange
condition rights are not injured from depletion of river
fl ows caused by ground water punping."”

So in that paragraph you state that the
Departnent is assum ng that these | ands have a full
supply of water, because they have an exchange condition
basically; isn't that true?

A. They have an exchange conditi on and
suppl enental supply of water from AFRD2.

Q Wwll, the last sentence, I'mjust going to
direct your attention to the | ast sentence on page 18
states, "IDWR assunes that the exchange condition rights

are not injured fromdepletion of river flows caused by
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ground water punping.” So I'mjust trying to clarify
this. 1It's not the exchange condition that supplies a
full supply of water; correct?

A. Correct. It's --

Q It's if they have a supplenental right?

A. Correct. The lands to which the exchange
condition rights are appurtenant have a suppl enent al
supply of water. And so if there are additional sources
or supplies of water to those | ands, they may not be
injured, or they may not be short.

Q To the extent that they have a suppl enent al
supply; correct?

A.  Yes.

Q And you don't have sufficient information to
det erm ne which of the exchange rights have suppl ement al
rights; correct?

A. | haven't examined that. | was -- again, it's
nmy understanding fromthe neeting with M. Hobdey that
all of those have suppl enental s supply.

Q And you have not exam ned how nuch
suppl enental right each one of those water right hol ders
has?

A No.

Q So when you are making this assunption -- or

let me put it this way. Based upon that assunption, you
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are then taking all of these people wth exchange rights
effectively out of this proceeding; correct?

A. Based on ny assunption, yes.

Q So you did not consider in your analysis
| osses this year to those that have exchange rights?

A. Correct.

Q Let ne just give you a hypothetical because
there was quite a bit of testinmony in this regarding the
depositions. |If an exchange right water hol der had a
suppl enental right, but that water right, that
suppl enental right was only for 50 percent of the water
required to irrigate the crop, wouldn't that still
constitute a shortage that should be considered in this
pr oceedi ng?

A Well, it could be a shortage. But the
shortage in supply is not entirely fromthe Little Wod
or Silver Creek. It would be then a shortage of supply
fromthe Snake River. But a shortage is a shortage. |If
we | ook typically in all the sources of water that m ght
be avail able, but we didn't have that information as to
what the suppl enental supply was.

Now, I will say that in the neeting with
M. Hobdey, there was sone infornmation given that -- and
| talked to the watermaster and several users afterward

that seened to disagree with M. Hobdey. But | seened
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to get an understanding from M. Hobdey that they had,
guess, an adequate supply, but | didn't understand sone
of the things explained by M. Hobdey, and sone of the
users seened to disagree with that.

I will say, and | didn't note this anywhere
prior, but if you | ook at the 1955 bl ack book, there is
a resolution fromthe AFRD2 about this particul ar
subj ect, delivery of water to the decreed rights, and
that is a very confusing to ne, a very confusing
resolution. But it seened to align a little bit with
what M. Hobdey was sayi ng, because either they would
continue to get the sane water under their decreed
rights, or would get the normal delivery that everyone
else in the AFRD2 system gets, which | believe is
five-eighths of an inch per acre.

The resolution in and of itself seened
to -- there was sone conflicting |language init. So
| -- but nonetheless, that resolution seened to track a
little bit wth what M. Hobdey was saying. So | think
that's the purpose here of this statenent, that there
seens to be sone | ack of understandi ng about this item
and either between the entity, AFRD2, and the water
users -- in fact, M. Hobdey, | renenber even saying
that there is not a good understandi ng or maybe

docunentation --
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Q Wwll, I think --
A. -- these exchange scenari os.
Q Excuse ne. | think the nost inportant thing

for this proceeding is that you disregarded all of those
water rights for the purposes of determ ning injury?

A. | wouldn't say disregard, but we just had a
| ack of information. And | again |I'msaying, if we had
the information, or if the information is provided, and
| think that's the purpose of this hearing, is that
i nformati on can be presented.

Q And that was ny next point. That if these
wat er right holders get up and testify about the extent
of these supplenental rights, you may have to reconsi der
this opinion that you' ve stated in this staff neno;
isn't that correct?

A. That was the intent of saying, unless or until
we get further information, yes. And there have been
sone di scussion about that during the advisory conmttee
meetings, and that informati on was never provided as far
as | knew.

MR. FLETCHER  Thank you, M. Luke.
THE HEARI NG OFFI CER  Thank you.
M. Fletcher, and | personally want to thank
M. Fletcher for speaking up so that what he says can be

heard by everyone. So thank you.
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M. Rigby, do you have questions?
MR RI@GBY: Just a couple, M. Director.
CROSS- EXAM NATI ON
QUESTI ONS BY MR RI GBY:

Q Good norning, M. Luke.

A. Good norni ng.

Q Have you seen the nost recent NRCS | DWR
Exhi bit No. 5, which is the June, | believe it's right
t here. Yes.

A.  Yes, | have.

Q And, of course, in your analysis, and back
when you did your nenpb, you used the, |I'll say it, the
good year, the good water supply regular year and not so
good water supply year?

A. The good, the bad, and the ugly.

Q Yeah, the good, the bad, and the ugly, a good
way to put it. If you had had this for this particular
year, and, of course, this year 2021 it seens to be the
focus of this particular hearing, would you estimate
then that your priority cuts estinations would be nuch
sooner ?

A Wll, I don't -- are you asking ne if | would
have sel ected anot her year?

Q GCkay. |I'Il ask you that, yes.

A.  Yeah, | m ght have.
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Q And if this were the year you selected, I'm
just asking if this were the year you sel ected, would
you estimate the priority cuts that you addressed in
your nmeno woul d be sooner?

A Well, | think that's hard to say w thout going
t hrough the analysis. But | think we m ght have
selected a different year. | think M. Vincent talked
about 1994. And to take it a step further, if | | ooked
at a conparable year in the pre-groundwater devel opnment,
| m ght have selected 1931. And we do have priority
delivery records from 1931.

Q And do you have any estinmation as to what the
out cone of that would have been?

A. No, | haven't | ooked at that closely. | wll
say 1931 -- excuse ne -- in the expanded SW5l table that
| tal ked about early for the past 104 or five years,
1931 was ranked the lowest. And it's possible 2021
could be simlar to that or possibly worse.

Q But it just seens reasonable to assune, is it
not, that having chosen a year that is to a good, a bad,
and the ugly, even nore ugly than the one you chose,
woul d reduce or shorten the priority cut; isn't that
reasonabl e to assune?

A. | think it's reasonable to assune that, yes.

Q Do you have any estimte of the adequate water
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supply for the irrigated acres of the Little Wod in the

Silver Creek drainage? Have you done any study on that?

A.  The adequate water supply?

Q Correct.

A. How do you nean exactly?

Q Wwell, it's been addressed in the nenos. And

| ' mjust asking you, what have you done in any kind of a
study for adequate water supply in this drainage, if
any?
A. | haven't, not beyond what's in ny neno, |
bel i eve.
MR RI@&BY: G&ay. | have no further
questi ons.
THE HEARI NG OFFI CER  Thank you, M. Ri gby.
M. Barker.
MR. BARKER  Thank you, M. Director.
CROSS- EXAM NATI ON
QUESTI ONS BY MR BARKER
Q Albert Barker for the South Valley G ound
Water District. Good norning, Tim How are you?
A.  Good.
Q How are your eyes today?
A. Doing pretty well, alittle flickering.
Q | have to apologize. I1'mgoing to ask you to

| ook at sone docunents if that's okay?




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - Vol. Il - June 8, 2021 301

A.  Yeah, no worries.

Q If you look in that book with the yell ow col or
on the binder right in front of you. There you go.

A.  Ckay.

Q So what | would like to dois alittle bit
simlar to what we tal ked about in the deposition, and
start wth how water has been adm nistered in the Big
Wod area. And so what | would like you to do first is
turn to Exhibit 3?

MR. FLETCHER  Which Exhibit 3 are you talking
about ?

MR, BARKER: SVOGAD) GGWD Exhi bit 3.

THE WTNESS: That's on --

Q (BY MR BARKER) It's in the binder. So there
is atab in the binder. | don't see a tab for 3. It
starts at 5.

MR. BARKER: May | see what happened, naybe
sonebody -- that's all yours.

THE WTNESS: That's ny stuff, yeah.

Q (BY MR BARKER) | don't know --

THE HEARI NG OFFI CER:  We can switch,
M. Barker.

MR. BARKER W had sone docunents fall out
apparently. There they are.

Q (BY MR BARKER) M. Luke, do you recognize
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Exhi bit 3?2

A, Yes.

Q Oay. And tell nme what this is?

A. It is the order designating the Big Wod Ri ver
ground wat er managenent area.

Q So are you famliar with this order?

A. Yes, |I've seen it before.

Q GCkay. And what was the purpose, if you know,
of designating the Big Wod ground wat er managenent
area?

A. Concern and the reason for designating was
to -- well, it's because of concerns about continued
ground wat er punping and effects on interconnected
surface water sources and suppli es.

Q And this was dated in 1991?

A.  Yes.

Q And it included an area, or an area bi gger
than the triangle, it included the Camas Prairie, the
triangle, and parts of the basin to the north; right?

A. Correct.

Q And the ground water nanagenent area was
i ntended to set up a nethod of nmanagi ng ground water in
this entire area?

A.  Yes.

Q And attached to the ground water nanagenent
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area i s a managenent policy?

A, Yes.

Q And in that nanagenent policy, the Departnent
or the Director at that tine issued an order that said
there will be a noratoriumon new wells that were either
consunptive or that were not fully mtigated?

A, Yes.

Q And then it has an observation in the
managenment policy on page 3, at the bottom where it
i sts the geohydrol ogic characteristics of the Big Wod
Ri ver Basin. The second paragraph under that says that
"Silver Creek is fed by nunerous springs whose flows
depend partly on percol ating seepage resulting fromBig
Wod River irrigation diversion and use upstreamin the
Bel | evue area." Do you see that?

A. It's on page 3.

Q On page 3 of the exhibit, the first page of
t he managenent policy.

A Ckay.

Q Ckay.

A. Wich is page 1 of the managenent policy.
Ckay.

Q Correct. So is what | read consistent wth
your review of the geohydrol ogy of the basin?

A. Ckay. You were reading fromwhich sentence
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now?

Q Sorry. The |ast paragraph at the bottom of
page 3 --

A.  Ckay.

Q -- 3, first page of the managenent policy.

Where it says, "how Silver Creek is fed."
A.  Yes.
Q GCkay. Do you understand that to be the way
that Silver Creek is supplied with water?
A.  Yes.
Q In this order did the Departnent in 1991
establish an area of commpbn ground water supply?
A.  No, not -- no.
Q Then nobve on to Exhibit 4.
MR. BARKER Can | offer Exhibit 3 into
evi dence as SVOGADY GGWD Exhi bit 3?
THE HEARI NG OFFI CER:  Any objections to the
docunent being admtted into evidence?
MR. LASKI : No.
MR. THOVPSON:  No.
THE HEARI NG OFFI CER.  The docunent mar ked as
Exhibit 3 of South Valley and Gal ena Exhibit 3 is
received i nto evidence.
(SVGND) GGWD Exhi bit 3 received.)
MR. BARKER: Thank you.




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - Vol. Il - June 8, 2021 305

Q (BY MR BARKER) Gkay. Wuld you turn to
Exhi bit 47

A Yes, sir.

Q This is a prelimnary order creating a water
measurenment district for ground water rights in the Big
Wod and the Little Wod Basi ns?

A, Yes.

Q Were you involved in establishing this ground
wat er nmeasurement district?

A.  Yes.

Q And what was the purpose of the neasurenent
district?

A. To begin neasurenent and reporting of ground
wat er diversions within the Big Whod ground wat er
managenent area and other areas that Basin 37 that were
not already subject to neasurenent orders. So the only
ot her area would be there were a few wells in the Carey
ar ea.

Q And if you |look at page 13 of the prelimnary
order, Attachment A, it describes the area subject to
t he ground wat er neasurenent district?

A.  Yes.

Q And that includes all of the triangle?

A. It includes the triangle.
Q

This order canme out in 2011. Wiat t hen t ook
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pl ace after that? Wll, let ne back up a step.
What was the inpetus for the Departnent
creating the ground water neasurenent district?

A Wll, to begin the process of neasuring and
reporting ground water use, and getting the requirenent
out there for users to conply wiwth the deadlines for
install ati on of neasuring devices.

Q On page 2 of the prelimnary order at the
bullet at the top of the page. There is a statenent
there that said, "Senior surface water rights owners
wthin the Big and Little Wod R ver basins have
requested the Departnent to inplenent conjunctive
adm ni stration of ground water and surface water
resources. "

A.  Yes.

Q Wat were those requests to the Departnment?
Let nme back up. Do you know who those requests cane
fronf

AL Wll, prior, when | say prior, a year or two,
maybe a couple of years prior to this, there were
inquiries or requests to start novi ng towards
conjunctive adm ni stration, including measurenent in
reporting of ground water use, bring ground water rights
into districts, devel opnent of a ground water nodel, and

just generally the managenent and adm ni strati on of
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ground water rights and diversions in this area.

Q Had there been requests for conjunctive
managenent of those ground water rights?

A Wll, | don't know about specific requests.
There were discussions. | renenber inquiries, and I
guess | woul d just say, maybe pressures from surface
wat er users, inquiries fromlocal |egislatures about
where the Departnment was, what we were doing? W had
this Snake Ri ver Basin Adjudication that was ongoi ng at
about the sane tine, and that was one of the | ast basins
in the state that the Departnment was issuing
reconmendati ons, and recommendati ons for parti al
decr ees.

And that's one of the reasons we created the
measurenment district, because we didn't have those
partial decrees yet. So we couldn't put the ground
water rights in a water district yet, we didn't have
aut hori zation fromthe court for adm nistration of those
rights until they are at | east recommended by the
Departnent, and we weren't quite there yet. So this was
an interimstep to begin getting the ground water rights
at | east nmeasured and reported.

Q Was it the Departnent's position that it could
not do conjunctive managenent until the rights were

decr eed?
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A, Yes.

Q Was it also then the Departnent's position
that they couldn't do conjunctive managenent until you
had a nmeasurenent in place?

A. | don't think that's necessarily true, but I
think it's hel pful.

Q So in order to help conjunctive nanagenent,
you needed to be able to neasure the well s?

A.  Yes.

Q And so you issued an order requiring -- the
Departnent issued an order requiring wells to be
measur ed over sone period of tine?

A. Yes, we required installation of neasuring
devices for irrigation wells over five acres, and by the
2013 irrigation season, as well as non-irrigation uses
by January of 2013, and then installation neasuring
devices for irrigation of five acres or |less by 2014.

Q So contenporaneous wth this, there was the
USGS was in the process of devel oping a ground wat er
nodel for the Big Whod ground wat er area?

A. | believe they were, yes.

Q \Was part of the reason for asking for a
measurenment district or sorry -- for instituting a
measurenment district to gather neasurenents for the

nodel that was bei ng devel oped for the ground water
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managenent, for the ground water area?

A. In ny mnd and perspective, | think that was
t he hel pful purpose of neasuring the wells, yes.

MR. BARKER  So, director, | would nove the
adm ssion of South Valley and Gal ena Exhibit 4.

THE HEARI NG OFFI CER  Any objection to the
adm ssion of this docunent? Hearing no objection, the
docunent nmarked as South Valley and Gal ena Exhibit No. 4
is received into evidence.

(SVOND) GGAD Exhibit No. 4 received.)

Q (BY MR BARKER) Gkay. Wuld you nove over to
Exhi bit 5, please.

A Ckay.

Q So you recogni ze Exhibit 57

A.  Yes.

Q And this is a prelimnary order -- well, tel
me what it is, what this order does?

A.  This order abolished the neasurenent district
and i ncluded ground water rights in the triangle and
Upper Wod River Valley within Water District 37, and it
al so conbi ned Water District 37 and 37/M "M as in Mary,
which 37Mis Little Wwod R ver and Silver Creek. And 37
was the Big Wod River and Malad River. And at the tine
those technically operated, there were separate water

districts, but for all intents and purposes, they shared
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the sane waternmaster. They nore or | ess operated as one
district. So we conbined those two districts into one.
We created a separate water district for the Canas
Prairie to include surface water and ground water

di versions and rights. And we included the ground water
rights as | said earlier, in the Bellevue triangle, Wod
River Valley. And wthin that sane ground water
managenent area outside of the Camas drainage within
Water District 37. Gound water rights in the Eastern
Snake Pl ain Aquifer were already being or were already
included in Water District 130.

Q So this order was 2013; is that right?

A, Yes.

Q So is this just a natural progression of
creating the neasurenment district or is this a change in
view by the Departnent of how the water rights should be
managed, the ground water rights should be nmanaged?

AL Wll, it is a progression. But the primry
difference is that by placing themin a water district,
the water district has the authority to adm ni ster or
regul ate the rights, as well as assune responsibility
for nmeasurenent in reporting. The neasurenent district
under | daho Code as the authority there is limted to
just nmeasurenent and reporting only of diversions.

Q And then in the prelimnary order, page 3,
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paragraph 13, it indicates that you gave a presentation
descri bing how all of this would work to the water users
in attendance at the hearing?

A. Correct.

Q And do you renenber that presentation?

A.  Yes.

Q And in bullet point 3, under your presentation
it says that conbining the water districts with surface
and ground water will provide for proper conjunctive
adm ni stration of surface and ground water rights and
protect senior priority rights; is that right?

A.  Right.

Q So that's one of the reasons for doing the
district?

A. Correct.

Q And then you renmenber that sone of the users
rai sed questi ons about the inpact of including the

ground water rights in wwth the surface water rights?

A.  Right.

Q Do you recall that?

A.  Yes.

Q And then if you | ook at page 6, item 247
A Yes.

Q The first bullet under there says, adversari al

i nterests between ground water users and surface water
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users resulting fromany potential conjunctive
adm ni stration process would conprom se the operations
of a water district when you conbine the two. Is that
one of the concerns that peopl e raised?

A.  Yes.

Q And then the Departnent in its order,
conclusions of |aw, address that concern; correct?

A. Yes, | think we did.

Q If you |l ook on page 10, paragraph 16.

A.  Yes.
Q It says, | think I'll read the whole or a part
of paragraph 16. In response to the testinony that was

provi ded opposing the conbi nati on, the Departnent's
conclusions of |law say the followng. "Adversari al
t ensi ons between ground water and surface water users
resulting frompotential conjunctive adm nistration of
wat er rights should not negatively affect water district
operations given the limted regul atory scope of the
wat er district and the that conjunctive adm nistration
I's guided by separate processes outlined in the
Conj uncti ve Managenent Rules (CMRs) (| DAPA 37.03.11).
Dd | read that correctly?
A.  Yes, you sure did.
Q And is that the intention of the Departnent

when the ground water rights were incorporated into the




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - Vol. Il - June 8, 2021 313

wat er district that conjunctive adm nistration would be
gui ded by the Conjunctive Managenent Rul es?

A. Yeah, the -- fromny perspective at that tine,
we were anticipating a delivery call under the
Conj uncti ve Managenent Rul es.

Q And you didn't advise, you, the Departnent,
and the folks involved in creating this order, didn't
tell the water users that there woul d be other types of
conjunctive adm ni strati on?

A Well, | don't recall discussions to that
ext ent .

Q Sothisis in 2013. And then you know that in
2015, there was an effort for a delivery call that was
made by sone of the surface water users; right?

A.  Yes.

Q Ckay. And you did an evaluation. Here it is.
Turn to Exhibit 26.

MR. BARKER Before | nove on to that exhibit,
| would offer exhibit South Valley/ Gl ena Exhibit 5 into
evi dence.

THE HEARI NG OFFI CER°  Any obj ection to the
adm ssion of the docunent? The docunent marked as South
Val l ey and Galena Exhibit 5 is received into evidence.

(SVOGND) GGWD Exhi bit 5 received.)

Q (BY MR BARKER) So, Tim do you recognize
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this Exhibit 267

A.  Yes, | do.

Q GCkay. And tell ne what Exhibit 26 is?

A It's a staff neno that | prepared in response
to the Director's request for nenoranda, dated June 12,
2015. And specifically | summuarized the water rights
that were identified in the delivery call, sone
background i nfornmati on about the delivery systemwth
t he Big Wod Canal Conpany, and the water rights, and
how t he wat ermaster adm nisters the different areas of
the water district and those water rights, and how we
determ ned priority cuts and various related itens or
I ssues.

Q And attached to your nmenorandumto the
Director in 2015 is an Attachnent 5. It starts on page
29 of the exhibit.

A.  Yes.

Q And that is a letter that you received from
the watermaster for Water District 37 expl aining how he
adm ni stered water rights?

A. Correct.

Q And then if you | ook at page 5 of your neno,
not of the letter.

A.  Yes.

Q About two-thirds of the way down you di scuss
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t he exchange condition?

A.  Yes.

Q Do you see that?

A.  Yeah.

Q And that's the sane exchange condition that
you were nentioning earlier in your testinony, and
that's described in your staff report for this
pr oceedi ng?

A It is, correct.

Q Okay. And after witing that, did you ever
receive any information fromthe Big Wod, Little Wod
wat er users associ ati on nenbers explaining to you that
your interpretation in this neno about the exchange
condi tion was i ncorrect?

A. | didn't receive informati on from anyone about
anything | had said in this neno about exchange rights.

Q And was your August 31, 2015 neno al so part of
what you relied upon when you prepared your May 17th,
2021 staff nenorandunf

A.  Yes, | nmade nunerous citations to this neno in
my May 17th, 2021 nmeno.

MR BARKER. M. Director, | offer South
Val | ey/ Gal ena Exhibit 26 into evidence.
THE HEARI NG OFFI CER  Any obj ection to the

adm ssion of this docunent? Hearing none, the docunent
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mar ked as South Vall ey and Gal ena Exhibit 26 is received
i nto evidence.
(SVOND GGND Exhi bit 26 received.)

Q (BY MR BARKER) Now, turn back to the very
first exhibit.

A, Ckay.

Q M. Luke, have you seen a copy of this
menor andum deci si on and order before that's narked as
Exhi bit 172

A. Not -- | may have seen it, but |I'm not
famliar with it.

Q So if I represent to you that this is the
decision by the court in response to the 2015 delivery
call, would that help you?

A Yes, it woul d. | agree with that.

Q Oay. And I certainly don't want you to offer
any | egal opinions about the Judge's order. But is it
your understanding that the reason that the delivery
call was -- well, let ne say. You understand that the
delivery call was rejected by the court as being
i mproperly broad?

A. Yes, there were, | guess, | would just
general ly say, there were procedural problens with the
delivery call.

Q R ght. And one of those procedural problens
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wth the delivery call was that the court believed that
t he nmechani smthat was bei ng used was i nproper because
there was no area of comon ground water supply that had
been identified in for the Big Wod?

A wWell, | don't know about that. M
general -- ny personal understanding was an issue wth
t he Conjunctive Managenent Rules in which rules the
Departnent was using in addressing that delivery call --

Q And --

A -- of which set of rules.

Q So did you understand that the area of conmmon
ground water supply was a significant question in which
rules the Departnent coul d use?

A Wll, | didn't -- | guess | didn't understand
that to be a critical issue in that, but I don't know

Q And then --

A | didn't follow it that closely.

Q So were you involved in any discussions within
the Departnent after this decision came out about what
kind of action the Departnent would take, if any, wth
respect to this 2015 delivery call?

A. Not that | recall specifically, just generally
that we'd have to consider carefully how we're
i mpl enenting the rules on any subsequent delivery call.

Q Was there any discussion wthin the Depart nment
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about trying to establish an area of common ground wat er
supply so that a delivery call could proceed?

A. Not that | know of.

Q Is there a reason that the Departnent has not
establ i shed an area of common ground water supply for
the Big Whod ground water area?

A. Not that | know of.

MR. BARKER: [|'Il offer South Vall ey/ Gal ena
Exhi bit 1.

THE HEARI NG OFFI CER°  Any obj ection to the
adm ssion of this docunent. Hearing none, the docunent
mar ked as South Valley and Gal ena Exhibit 1 is received
i nto evidence.

(SVOGND) GGWD Exhibit 1 received.)

Q (BY MR BARKER) Now, Tim | want to switch
gears a little bit and go to Exhibit 6.

A.  Ckay.

Q And what I'"'mgoing to tell you to give you a
[ittle introduction here, Exhibit 6 through 11 in this
book are docunents relating to the contracts for
delivery of water out of Anerican Falls Reservoir
District to the area served by AFRD2 and Bi g Wod Canal
Conmpany. So I'll start through with sonme of these
docunents and ask you if you've seen them before. And

then we can tal k about themif you have or have not. So
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Exhibit 6 is a 1927 contract. Do you see that?
A.  Yes.

Q Have you ever seen this 1927 contract before?

A.  Yes.
Q In what context have you seen this contract?
A. l've reviewed it several days ago in

preparation of this hearing.
Q And what was, if any, the relevance of this
1927 contract to your analysis of the exchange condition

t hat you' ve tal ked about earlier today?

A Wll, as | said | never reviewed it until just
a couple of days ago. Like | had no know edge -- well,
et me back up. | was aware of the 1927 contract by

referencing |l ater contracts, including the 1954 and 1962
contracts, which are referenced in the exchange

condi tion placed on those water rights in the SRBA. But
| never had since those contracts anended, or actually
superseded this, | never, A had reason to |look at it,
and 2, until | think a couple of nonths ago didn't even
have access to this contract, so...

Q Okay. So it's your viewthat the earlier
contracts were, because they were superseded by the 1954
contracts, are not particularly relevant to your
anal ysi s?

A. Right.
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Q Ckay.

A. At the tine, yes.

Q So |l ook on page 3 of Exhibit 6.

A.  Ckay.

Q And | just want to read a paragraph, and ask

you if you think this conmports with your understandi ng
of the water supply. And this is in 1927. "Whereas,
nost of the |ands of said Idaho irrigation project have
been recl ai med and i nproved and are occupi ed by settlers
who have separate crop | osses on account of such water
shortages and on account of such water shortages are
struggling under great difficulties to continue the
occupation and cultivation of the |lands of the project.”

So ny question is, what is your understanding
of that statenent about the condition of the water
supply to lands that were within what now becane the Big
Wod service area as of 1927?

A. There were typically or often waters short
because they relied on -- well, the avail abl e water
supply just often was not adequate to serve all of the
| ands under the project. This was a Carey Act project.
And it's not uncommon with many Carey Act projects in
t he day, they were often, or that was often the case
where they had nore |lands to be irrigated than they had

a water supply for.
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Q And these water shortages which resulted in
crop | osses occurred | ong before there was significant
devel opnent of ground water in the Bell evue triangle?

A.  Yes.

MR BARKER So | will nove the adm ssion of
Exhi bit 6.

MR, FLETCHER. M. Director, | don't object to
it as a historical docunent. | object to it to the
extent that people nay be trying to treat this contract
as totally ineffective, because it was not as stated by
M. Luke. It was superseded by Exhibits 9 and 10 of
M. Barker's list of exhibits. So to that extent, |
woul d obj ect to the adm ssion of this.

THE HEARI NG OFFI CER  Any ot her objection to
t he adm ssion of this docunent? GCkay. | will admt it
wth the stipulation with the statenent that this
docunent is admtted into evidence for historical
pur poses. And based on the testinony, it is a contract
t hat has been superceded by additi onal anended
contracts. And | think you'd agree wiwth that?

MR. BARKER  Yes, Your Honor, that's correct.

THE HEARI NG OFFICER: Ckay. So it's admtted
wth that particul ar statenent.

(SVGND) GGWD Exhi bit 6 received.)

THE HEARI NG OFFI CER: Let ne add, M. Barker,
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that sonetinmes | am struggling with your references to
pages. So, for instance, in |ooking at Exhibit 6, I
think you referred to page 3, but it's actually page 4
of your exhibit. And so I'mtrying to go back and forth
trying to figure out which pagination is the one that
you are referring to.

MR BARKER: | will be nore clear. Thank you
for the direction.

THE HEARI NG OFFI CER:  Thanks.

MR, BARKER: And just for the record, | think
| was | ooking at the page 3 of the contract and not the
page 3 of the exhibit when | was referring to that
ref erence.

THE HEARI NG OFFI CER R ght .

Q (BY MR BARKER) So let's skip over 7 and 8.
Let's go to Exhibit 9. This is the contract that
M. Fletcher indicates is the replacenent. Oay. So
have you seen this 1954 contract?

A.  Yes.

Q Well, what's your understanding of this 1954
contract?

A Well, I've reviewed it specifically with
respect to the exchange | anguage i n the exchange
condition water rights. So ny understanding is that the

contract authorizes or acknow edges the practice whereby
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decreed river rights fromthe Big Wod and Littl e Wod
Rivers may receive water fromthe Snake R ver via the

M | ner Goodi ng Canal in exchange or in lieu of that sane
wat er being distributed to ands within the Big Wod
Canal Conpany above the M| ner Goodi ng Canal .

Q So if you look on page 1, this does say that
this anends and suppl enents the 1927 contract?

A, Yes.

Q Ckay. So you were tal king about the exchange
condition. |If you would nove to paragraph 28, page 27
of Exhibit 9.

A. ltemdid you say 28 or --

Q Yes, paragraph 28.

A, Ckay.

Q So the first provision of this contract says
it's the intent to provide each irrigable acre of the
old lands within the district, whether |ocated above or
bel ow the nmain canal, wth the sane benefits from
Anerican Falls storage and ot her sources.

So is it your understanding that the idea of
this contract was peopl e above and bel ow t he canal were
going to get the sane anpbunt of water?

A Wll, that's the stated objective.

Q And in on the next page on subparagraph 1, it

says that the water users below the canal are deened to
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agree that the water from AFRD will essentially repl ace
the water fromBig Wod or Little Wod or Mgic
Reservoir?

A. Referring specifically to sub item1 or?

Q Yes.

A.  Yes, the owners of old | ands bel ow the M I ner
Goodi ng Canal were entitled to water fromthe Bi g Wod
or Little Wwod River or Magi ¢ Reservoir deened to agree
that water fromthose sources may be used on old | ands
above the canal, and to accept in |lieu of water from
t hose sources, an equal amount of water from Anerican
Fall s storage and other sources available to the
district.

Q So this is the exchange that you were
referring to?

A. Yes, this is the key | anguage to the exchange.

Q And then in paragraph 2, underneath that it
di scusses pooling water between Magi c and the ot her
sources. |Is that paragraph 2 sonmething that you took
into consideration in your evaluation of water supply?

A. 1'"mjust reading through that again. So your
question is, did |l take it into consideration for what?

Q For the water supply avail able to these water
users with the exchange condition.

A In 20217
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Q At all. | nean, you |looked at it in 2015.
You | ooked at it again in 2021.

A Wll, | don't -- | didn't really consider
this, Item?2, specifically. M review of these
docunents was really nore to understand the nature and
f oundati on of the condition, and al so for purposes of
gi ving guidance to the waternmaster this year in terns of
how t hese exchange rights shoul d be adm ni st ered.

Q But your guidance to the waternmaster is not
just for this year; is it?

A No.

Q It's for that's how these rights should be
del i vered?

A. Right. But ny point was, it was issued this
year and goi ng forward, because we didn't have sonething
simlarly in place prior to that.

Q And so the sane question with respect to
par agr aph 3 about what happens in the event of an
extrene shortage in water supply above Big Wod and
Little Whod? You can go ahead and read through that, if
you don't mind, to yourself.

A Yes, |'ve reviewed it.

Q Do you understand how that |anguage fits in
W th your instructions to the waternmaster on

i npl enent ati on of the exchange condition?
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A. It doesn't. Not specifically to that item 3.

Q And when you're tal king about the exchange
condi tion, you are tal king about this entire paragraph
28 of this contract; right?

A.  Yes, generally. | think ny guidance included
specific | anguage from28, and | think it was from 28,
item 1.

Q But you didn't include any gui dance on

subparts 2 or subparts 3 to 28(A) -- or sorry --
A.  No.
Q -- 28(B)?

A.  No, not specifically.
MR. BARKER  Wbul d nove the adm ssion of South
Val | ey/ Gal ena Exhi bit 9.
THE HEARI NG OFFI CER°  Any obj ection to the
adm ssion of this docunent?
MR, FLETCHER: No obj ecti on.
THE HEARI NG OFFI CER  The docunent that's
mar ked as South Val |l ey/ Gal ena Exhibit 9 is received into
evi dence.
(SVGAD Exhi bit 9 received.)
Q (BY VR BARKER) M. Luke, turn to the next
exhi bit, Exhibit 10.
A.  Yes.
Q Have you seen Exhibit 10 before?
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A, Yes.

Q And tell nme what your understandi ng of Exhibit
10 is?

A. | believe that's the 1962 contract between the
Bureau of Reclamation, AFRD2, and big Big Wod Canal
Conpany.

Q And is it your understanding that under this
contract that the Big Wod Canal Conpany is obligated to
t he exchange condition in the 1954 contract?

A.  So ny understanding is some of the exchange
condition information -- well, let ne back up. This
contract includes or reiterates the exchange provisions
from1954. So there is references to exchange
deliveries in this contract.

Q And those are the sane exchange deli veries
that you | ooked at in the 1954 contract?

A.  Yes.

MR. BARKER: And | would offer Exhibit 10 at
this time, South Valley/Gal ena Exhibit 10.

THE HEARI NG OFFI CER  Any objection to the
adm ssion of this docunent? The docunent marked as
South Valley and Gal ena Exhibit No. 10 is received into
evi dence.

(SVGND) GGWD Exhi bit 10 received.)

Q (BY MR BARKER) M. Luke, wll you turn to
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Exhi bit 11, pl ease?

A, Ckay.

Q Have you seen Exhibit 11 before?

A.  Yes.

Q And how did you get your hands on Exhibit 117

A.  This exhibit and the other, the '54 and '62
contracts, and naybe sone ot her docunents obtai ned
through a FO A request in 2015 to the Bureau of
Recl amati on as part of our, or ny review and
i nvestigation of the exchange water rights.

Q So this is sonething you relied upon in
eval uati ng exchange water rights?

A Well, in 2015 at the tinme, | renenber | ooking
at it.

Q Is this sonething that was part of your
eval uati on, though, for determ ning how the exchange
provi si ons oper at ed?

A. In 2015, or in ny nore recent neno to the
water district?

Q Either tine.

A. | don't recall really relying on it for the
nore recent guidance to the waternmaster, but | recall
reviewing this in 2015 relative to trying to understand
t he exchange ri ghts.

Q And in the first full paragraph about hal fway
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t hrough, the Comm ssi oner of Recl amation advi ses
Secretary of Interior that the principal objective of
the contract is to assure substantially equal treatnent
for both new and old [ ands in AFRD2 and the Big Wod
Canal Conpany, as to water supply and operation and

mai nt enance. |s that consistent with your understandi ng
of those contracts?

A, Yes.

MR. BARKER | woul d nove the adm ssion of
Exhi bit 11.

THE HEARI NG OFFI CER°  Any obj ection to the
adm ssion of this docunent? Hearing none, the docunent
mar ked as South Vall ey and Gal ena Exhibit 11 is received
i nto evidence.

(SVOND GGAD Exhibit 11 received.)

Q (BY VR BARKER) M. Luke, there has been a
reference in both, | think in the 2015 neno that you
wote, to sone Cottonwood rights?

A, Yes.

Q Can you explain what those Cottonwood rights
are, and how they are supposed to be adm ni st ered?

A No, | can't really.

Q Okay. Are they rights that are water fromthe
Big Wwod or fromthe Little Wod?

A. Yeah, | know just a little bit about them MW
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understanding is the source of water on the so-called
Cott onwood Decree rights are -- or Cottonwood rights are
fromthe Big Whod River. Many or nost of those, and
perhaps all, I'"'mnot certain, are injected or diverted
out of the Big Wod River at the R chfield Canal and
injected into the Little Wod River near R chfield, and
then re-diverted downstream And the water --

Q Alot of those --

A. G ahead. Sorry.

Q I'msorry.

A. | was just going to say, those set of rights
have had different priority admnistration, if you wll,
not strictly off the face of the water rights, which are
all 1899 priority. The waternaster has cut those rights
at tines different fromthe normal 1899 priority on the
Big Wod. And it's sonehow rel ated to when the dam goes
in at Aendale Road up in the triangle. But | don't
understand, and | have never understood the basis for
it. I'mnot aware of any general provisions or
conditions in the water rights. So |'ve --

Q So --

A. |I've advised the watermaster to just
adm ni ster those as 1899 priority rights.

Q So those rights are adm ni stered now or should

be adm ni stered now as 1899 Big Wwod priority rights
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even though there may be sonme deliveries in the Little
Wbod?

A. That's ny position on that. | haven't
formali zed any gui dance to the waternaster to that
effect yet.

Q Ckay.

THE HEARI NG OFFI CER° M. Barker, how nuch
| onger? Should we take a break?

MR. BARKER Let's take five m nutes or ten
m nut es, whatever you I|iKke.

THE HEARI NG OFFI CER: Let's take ten. So
| et's come back about 20 after.

MR. BARKER: Thank you.

(Recess.)

THE HEARI NG OFFI CER.  Go ahead and go on the
record. |'mreceiving sone encouragenent from sone
corners in the roomthat both the attorney and the
W t ness need to speak up loudly, please, and |'ve
noticed it as well.

Q (BY MR BARKER) Tim let's | ook at your
exhi bit, Departnent's Exhibit 4, which is your staff
Meno.

A.  Ckay.

Q And attached to your staff neno is an

instruction to watermaster, dated April 27, 2021 to




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - Vol. Il - June 8, 2021 332

Kevi n Lakey?

A, Yes.

Q And on the | ast page of that attachnment is
your description of how to deliver the water rights with
t he exchange condition?

A. Correct.

Q And | think I heard you say earlier that you
had recei ved sone conmuni cati ons about your waternmaster
instructions from Kevin Lakey and Cooper Brossy?

A.  Not about the instructions. | think it was
about ny neno from May 17th.

Q So --

A. Related to specifically exchange rights.

Q Is that information that's been made avail abl e

to the parties in this case, those communi cations?

A. | don't know.

Q Is --

A. | think so. Yeah, | think so.

Q Is that information that has influenced any of

your testinony here today?
A.  No.
Q Not relevant to your testinony?
A Wwell, | nentioned it in ny testinony, so...
Q I guess all I"'mtrying to find out is if there

is information that you are relying on to testify today
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that is not in your staff report that we haven't seen.
That's what I'"'mtrying to drive at?

A. | think the exchanges that | referenced in ny
testinony earlier were provided in the information
request. As far as | can renmenber right, there was a
| ot of stuff there, so I'mnot 100 percent sure.

Q And you also nentioned consulting with AFRD in
a neeting in, when was that, March?

A.  March 18t h.

Q And you nentioned the nane Craig Hobdey?

A. Correct.

Q Can you identify for the record Crai g Hobdey?

A. He's the former attorney for AFRD2. He
retired | believe at the end of 2020.

Q And he's been the long-tinme attorney for AFRD2
and Bi g Wod, both?

A.  Yes.

Q And so you felt it was reasonable to rely upon
what he told you about the contracts?

A. Well, one of the reasons for the neeting was
to get sone of the ground water users in the roomthat
had asked a | ot of questions in the ground water
managemnment area advi sory conmittee about the exchange
rights with representati ves from AFRD2 t hat coul d

address sone of these questions. And Craig, given his




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - Vol. Il - June 8, 2021 334

long tenure with those entities, seened to would have a
| ot of know edge about the subject.

Q And turn to page 12 of your staff neno.

A.  Ckay.

Q You reference that you have a Table 2 on page
12 referencing three particular years wth streanfl ow,
their rank over the 30 years, and SW5l, we've been
calling that SWSI ?

A. Correct.

Q So a SWAI nunber of nore than one is a good
wat er year, or an above nedi um water year; is that
right?

A. Right. The range is plus four to negative
four, or it mght be a 4.1 to negative 4.1.

Q And each increnent, so let's say is this
by -- let me see if | can ask this right. |Is this by
per cent age of how nmuch water is accrued to the basin in
a particular year? And what |'mtrying to get at is, if
you have a SWSlI val ue of one, and conpared to a SWSI
val ue of two, do you have 12 percent nore water in the
basin in that particul ar year?

A. Wth the higher SWAl value, you would have
nore runoff.

Q Is that 12 percent?

A. | don't know.
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Q You don't the percentages at all?

A. No, | don't.

Q Ckay. And so you selected these three years
this is for the work that M. Bl ankenau di d?

A. R ght. M. Blankenau had actually sel ected
t hese years for the anal ysis he was doi ng, but he was

sel ecting years that would al so be representative of a

good supply, a normal supply, and a water short supply.

Q So what's your role in putting -- | nean
what's the purpose of you putting this table in your
report, because you are just reporting what the years
that M. Bl ankenau was going to use for his anal ysis?

A Well, | was just trying to respond to the
request in the Director's nenorandum It specifically
asked for identification of those types of years. And
M. Bl ankenau had al ready selected those. And in ny
review, | confirned that those seened |ike
representative years for those three categories.

Q And then you identify the priority cuts for
the --

Yes.
-- low, nmedium and higher water years?
Yes.

And that page is 14 through 167?

> O » O >

Correct.
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Q And then for your analysis that you did, did
you use any of these water years?

A No.

Q That was all the analysis that M. Bl ankenau
di d?
R ght.
Ckay. So let's turn to section 9, page 18.
Ckay.

> O >

Q So in this section you identified irrigated
| ands potentially injured by ground water punping. So
what was the criteria for determ ning potential injury?

A Well, we were focused on the Little Wod R ver
and Silver Creek in accordance with the notice that the
Director had i ssued about this proceeding. So | focused
on identifying | ands that had decreed river rights or
natural flow rights fromthose sources. | guess those
woul d be the rights that are ny priority, may have
senior priorities, and m ght experience shortages in a
dry year like this.

Q And those rights are contai ned on Attachnent
A?

A.  Yes.

Q And you included rights without regard to
their priority dates?

A. Right, | selected all of the rights.
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Q So you didn't go through and say, well, sone
of these priority dates couldn't possibly be injured
because of how late priority they are?

A. Rght. | selected all the rights. Sone of

the lands nmay have multiple priority rights on the sane

| and.

Q But you still listed the lands with the |ate
priority dates as well; right?

A | did.

Q And then you' ve gone through and taken sone of
those rights off the Iist based upon the criteria you' ve
identified in the bullet points in section 9?

A.  Yes.

Q GCkay. So then what did you do with that list?
What happened next with the list of water rights?

A. The remaining list?

Q No. No. The list that you've identified in
Exhi bit A Wat happened to that?

A Wll, that was used by M. Blankenau in his ET
nodel anal ysi s.

Q And did you review his ET nodel anal ysis?

A. | reviewed his neno, yes.

Q And did you find anything to disagree with
M. Blankenau in the results that he reported?

A.  No.




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - Vol. Il - June 8, 2021 338

Q So in section 10 is where you get to anal ysis
of potential or possible injury. GCkay. So tell ne
agai n what you nean by possible injury here?

A | think I was -- | think the reference to
possible injury was just an attenpt to be consi stent
wth the nmenorandum

Q And so your nethodol ogy was to choose two
wat er right years, 1937 and 1939, as to conpare 2021
wth; is that right?

A, Well, conparing two years or two anal og years
that are recent and simlar to 2021.

Q So you used 2020 and 2004 --

A Correct.

Q -- and as the anal og conparabl e years?
A. To 2021.

Q kay.

A.  And then | ooked at those priority cuts in
those two years, and then conpared with priority cuts
from 1937 and 1939, and | explained to Ms. Carter
earlier how the process for selecting those two years.

Q And then you selected 1937 to 1939 because you
had delivery records for those years?

A. W had delivery records and | ooking at the
hi storical SW5l table for above Hail ey, those two years

were simlar to the projected runoff for 2021.
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Q And you said sonmething about a 1931 water year
earlier in your testinony.

A 1 did.

Q And there is not a 1931 water year analyzed in
t hi s docunent ?

A.  No, because at the tine we did it, we were
going off of the projected streanflow, April through
Sept enber, based on the April 1 NRCS report.

Q Do you have the delivery records for 1931 that
you' ve | ooked at?

A. W do have delivery records from 1931

Q Have you | ooked at them for your analysis or
for your testinony today?

A. | don't know how to answer that. | | ooked at
the priority table, but | don't recall. | didn't | ook
at it very closely. | just confirnmed that, yes, we do
have priority cut table listed for that year. | didn't
do any real further study or analysis of it. | just
gl anced at it.

Q Is it consistent with "37 and '39, or is it
different, significantly different?

A | can't say. I'msorry. | didn't |look at it
closely, or | don't recall

Q So the 37 SWSI index was m nus 3.2 according

to your report --
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A Yes.

Q -- on page 217?

A. Correct.

Q And the 39 SWAl year was .3, mnus .3? Sorry.
A Yes.

Q And do you understand what the current SW5
estimate for the remai nder of 2021 is mnus --

A It's pretty | ow, yeah.

Q -- mnus 4.0? You are |ooking at | DWR Exhi bit
57?

A. Yes, it would be mnus 4.0 based on the 50
percent chance forecast.

Q So that would nean that there is a significant
difference in the water supply in 2021 conpared to the
1939 and 1937 SWBI reports?

A. Yes, it potentially would be | ower.

Q And so the priority rights would be filled
W t hout regard to punping would be filled or would be
cut sooner?

A. They mght potentially be cut sooner or | onger
and | onger.

Q And so is your effort here in Table 7 through
10 an attenpt to identify material injury to any
i ndi vi dual water right?

A. No, | was just trying to respond to the
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request for information in the Director's request for
staff nenoranda.

Q Wll, he asked for ways to possibly determ ne
injury; did he not?

A.  Yes, and this was one of those.

Q So are you suggesting that conparing these two

tables is a way to determine injury in the Departnent's

practice?
A | think it's information that m ght be rel ated
to review or determnation of injury. | don't think in

and of itself it would necessarily be so.

Q And so let's take, for exanple, the priority
cut table. Let's ook at Table No. 7 on page 24.

A, Ckay.

Q So if you had a SWSl year in the 1930s of 4.0,
it's very possible that these May 1884 rights woul d not
be wong, and that woul d change your entire
cal cul ati ons?

A Well, there would be a different table
conpari ng 2020 and 2004 to --

Q That's fair.

-- 1931.

A
Q And that's not been done by the Departnent?
A.  No.

Q

If you go back to the exhibit book. If you
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would turn to Exhibit 19, please.

A, Ckay.

Q Do you have Exhibit 19 in front of you?

A Yes, sir.

Q And we tal ked about these in your deposition.
So you' ve seen these -- we've tal ked about these in your
deposition; right?

A, Yes.

Q And you've seen all the neeting mnutes of the
advi sory comittee?

A.  Yes.

Q And you attended all the advisory commttee
meeti ngs?

A | did.

Q And you reviewed these mnutes before they
went out?

A 1 did.

Q And so you are famliar wth the content?

A, Yes.

Q | would ask you to | ook at the November 18th
advi sory conmmittee neeting m nutes.

A.  Ckay.

Q And in the third paragraph, there is a
description of Deputy Attorney CGeneral Baxter giving a

presentati on and conparing and contrasting delivery
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call s under the conjunctive nanagenent rul es and

managenent pl ans under the ground water managenent act

area?

A.  Yes.

Q R ght. What do you recall about the
presentation? Well, first of all, what was the purpose

of giving the commttee this explanation of the
di fference between the delivery calls and the ground
wat er managenent area?

A. | believe it was really just background
i nformati on, educational.

Q Wre people interested in how, what the
process was for adm nistration of ground water rights in
this advisory commttee?

A Yes, | think that's fair.

Q And in this presentation by M. Baxter was
there ever any indication that there was an alternative
way of adm nistration using 42-237a.(g.

A. No, | don't recall that being discussed.

Q And, in fact, throughout the advisory
conm ttee neeti ngs 42-237a.g. was not brought to the
attention of any of the water users, surface or ground
wat er ?

A Wll, | think it may have been in the | ast

meeting or two.
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Q You think there was a specific reference to
t hat statute?

A. | thought there was at | east by April 15th.
And it may not be reflected in these notes. But | guess
fromny perspective by April 15th, everybody was pretty
wel | aware 237a.g.

Q How were peopl e made aware of 237a.g.?

A Well, fromthe Drector's comments in the
nmeeti ngs about taking potential action and initiating
sonme proceedi ngs.

Q And did the Director specifically tell people
he was going to initiate proceedi ngs under 237a.d.

i nstead of under the Conjunctive Managenent Rul es?

A Well, | don't know or can't renmenber if he
di scussed or referenced 237a.g. But | think it would
have been apparent that absent a delivery call, we would
not be operating under the Conjunctive Managenent Rul es.
So it would have to be under sone ot her statute.

Q And so apparent because sonebody at the
Departnent told the water users that you would not be
oper ati ng under the Conjunctive Managenent Rul es?

A. Repeat that. Sorry.

Q You said it was apparent you woul dn't be
operati ng under the Conjunctive Managenent Rules. Was

it nade apparent, because sonmebody at the Depart nent
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said that to the water users?

A. No, | guess I"'msaying it's apparent by
April 15th based on the Director's coments that we
woul d be operating under other statutes, because we
didn't have a delivery call pursuant to the Conjunctive
Managenent Rul es.

Q And in the Novenber neeting there was no
menti on made of 237a.g. because you hadn't thought of it
at that tinme as a potential neans for adm nistration; is
that right?

A.  Yeah, | don't think there was any di scussi on
of it at that point. Personally |I wasn't -- | certainly
wasn't thinking of it or really even aware of it. As an
agency, at that point in time, | don't think we were
t hi nki ng about any curtail ment, or proceeding, our
objective at that tine was to --

Q Well, you were discussing the Conjunctive
Managenent Rul es which certainly could lead to a
curtailnment; right?

A. Correct. | thought you were asking about sone
intent. | mean, | nay have m sunder st ood your questi on.
Sorry.

Q Okay. Let's skip up to page, it |ooks Ilike
page 14, a January 5th neeting.

A, Ckay.
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Q It says there in the second paragraph that you
gave an update on losses in Silver Creek at H ghway 93
crossing. Do you recall what infornmation you presented
to the advisory commttee about -- let ne back up a
step. Wat information did you have at the tine of this
meeti ng about losses in Silver Creek at H ghway 937

A. | was aware that the watermaster, Kevin Lakey,
has made sone neasurenents above and bel ow t he H ghway
93 bridge. And that those neasurenents, m scell aneous
nmeasur ements taken over the past prior several years,
and that he had neasured | osses from between 7 and 15
cfs.

Q D d you ever get copies of that data?

A No.

Q Have you seen any ot her data show ng seepage
|l osses in Silver Creek and Little Wod between the
Sportsman Access gage and the Station 10 gage?

Al Only information in Ms. Sukow s neno of My
17t h.

Q And that's a calculation that she did just for
this proceedi ng; correct?

A. Correct.

Q Let's talk about the neetings at the very end.
Let's look at the April 7th neeting m nutes.

A, Ckay.
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Q On the second page there is a sunmary of sone
of the things that the Director said at that neeting.
Is that what you were referring to about noving forward
wi th adm nistrative actions, taking action by the
Director?

A.  Yes.

Q Do you renenber the Director saying at that
meeting that he had sufficient evidence of injury at
that tinme to take action?

A. | don't renenber.

Q D d the Departnent have information as of
April 7th, 2021 about injury for the 2021 water season?

A. W had information that was presented to the
comm ttee on, | think, March 24th of the observations
fromstaff about water supply conditions in 2021 up to
that point or at |east the begi nning of March, and
i nformation about inpacts to Little Wod and Sil ver
Creek and Big Whod Ri ver per the ground water nodel.

Q Had a curtailnment run been done by the
Departnent for 2021 at this tinme, simlar to the one
t hat Jenni fer Sukow i ncluded in her staff report?

A. | don't believe so not for 2021.

Q So whatever information there was about injury
that the Departnent had in April was based on the

observations that you all provided to the advisory
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conm ttee?

A. Yes, that's ny understandi ng.

Q And | thought you said earlier that inpacts to
streanf| ow does not necessarily equate to injury?

A. | think | had said that in ny deposition. |
don't know that | said that today.

Q Isn't that the case?

A. Yeah, | would agree with that. You could have
a very good water year and have inpacts or depletions to
the stream But that doesn't necessarily translate into
injury if there is adequate supply to in that year until
senior rights.

Q And simlarly just because the water supply is
| ow doesn't necessarily nean there is an injury because
M. Bl aneknau ET anal ysis show that there was no injury
to Silver Creek and Little Wod water rights in the 2013
wat er year?

MR RIGBY: | object. That's not what he
sai d.
THE HEARI NG OFFI CER:  Sust ai ned.

Q (BY MR BARKER) Gkay. So what did
M. Bl ankenau tell you about the inpact of the 2013
wat er year on the Big Wwod and Little Wod water rights?

A. In general | believe he was saying that it was

difficult to see a lot of water shortage in that year
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Now, there could be reasons for that. ET is just
limted to evaluating ET. Potentially there could be
ot her reasons, if those | andowners acquired other water
supplies on contract or sonething to that effect.

Q So look at M. Bl ankenau's exhibit, which is
| DWR Exhi bit 3, | believe.

A, Yes.

Q And turn to page 10.

A.  Ckay.

Q And you see that it says at the | ast
par agraph, first sentence, "This analysis did not
clearly identify water shortage in Little Wod and
Silver Creek area during the 2013 drought."
Yes.

Have | read that right?

> O >

You read it correctly.
Q And that's a poor water year, maybe not as bad

as this year, but a poor water year?

A. Yes.
Q Rght?
A. Correct.

MR. BARKER  Thank you, Tim Thank you,
M. Drector, for your patience. | don't have any
further questions.

THE HEARI NG OFFI CER  Thank you, M. Barker.
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MR BARKER [I'msorry. | would |like to nove
for the adm ssion of Exhibit 19.

THE HEARI NG OFFI CER: Exhibit 19 is the
nmeeting mnutes for the ground water managenent area
advi sory commttee for the Big Wod. | have previously
stated | think that | will take notice of these,

M. Barker. But if they've been marked. And | guess
"Il just ask, is there any objection to the adm ssion
of these docunents?

All right. So the docunents marked as South
Val |l ey and Gal ena Exhibit 19, the docunents are received
i nto evidence.

(SVGND) GGWD Exhi bit 19 received.)

MR. BARKER  Thank you, M. D rector.

THE HEARI NG OFFICER:  All right. M. Laski, |
t hi nk you are next.

MR LASKI: | don't have any questi ons.

THE HEARI NG OFFI CER  Ckay. M. Moroney?

MR. MORONEY: Thank you, Director.

CROSS- EXAM NATI ON
QUESTI ONS BY MR MORONEY:
Q GCood afternoon, Tim |I'm Onmen Moroney,
representing the I daho Departnent of Fish and Gane. So
in general, M. Luke, when water is short and the

Departnent nakes priority cuts, are nonconsunptive
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rights included in the cuts, generally speaki ng?

A.  Can you be nore specific to are we talking
surface water, ground water, what kind of scenarios?

Q In ny scenario |I'mtalking about
nonconsunpti ve fish propagation rights.

AL So we could Iimt it to curtail nent of ground
water rights resulting froma delivery call, let's say?

Q Yes.

A. Ckay. Well, we |ooked to the order, the
curtail nent order, itself, in that case. And per ny
deposition Ms. Vonde clearly pointed out that past
orders direct that nonconsunptive rights are not
curtail ed.

Q So in your experience does the Departnent
consi der fish propagati on as nonconsunptive?

A. Normally in ny experience based on where those
hat cheri es have been | ocat ed.

Q Have you ever been aware of a fish propagation
right that the Departnment considered consunptive?

A.  No, not offhand.

Q | would like to point your attention to sone
Fi sh and Gane exhibits. They are in that bl ack binder
there, it looks like this (indicating). So to start off
could I have you | ook at Exhibit 16, it should be tabbed

at 16. Do you recogni ze this neno?
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Al Only since it was identified to ne in ny
deposition.

Q Wiat does the nenp di scuss?

A It's specific to the Water Ri ght 37-8252.
It's discussing nonconsunptive use condition. And I
haven't read the nmeno in full. The first tine | had
seen it was when Ms. Vonde handed it to ne a week ago,
or ten days ago.

Q So is there a standard approval condition for
nonconsunptive use?

A. There is a water right condition for
nonconsunpti ve use.

Q Wat's the nunber of that condition?

A. | believe it's 027 as it's stated here in the

Q So when you | ook at the neno, does it discuss
how nonconsunptive rights are considered in curtail nent
scenari 0s?

A. Bullet three there underneath the first
par agraph says -- | think it's referencing the condition
that's placed on many water rights, and it has -- the
condi tion has a nunber of purposes including in the
third bullet, it says, "It indicates water rights that
may not have to be regulated by priority in a

curtail nent scenari o because they do not deplete the
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anount of water available to holders of senior rights."”

Q And in your experience is that just the
general reason why nonconsunptive rights often are not
curtail ed because they don't deplete the anpbunt of water
for the other users?

A, Yes.

MR MORONEY: | nove to admt |DFG Exhibit 16
into the record.

THE HEARI NG OFFI CER°  Any obj ection to the
adm ssion of this docunent? Hearing none, the docunent
mar ked as I DFG No. 16; is that correct, M. Nbroney?

MR, MORONEY: Yes.

THE HEARI NG OFFICER |Is received into
evi dence.

M5. CARTER. Are those actually marked or do
we need to mark thenf

MR. MORONEY: W do need to mark them
actual ly.

THE HEARI NG OFFI CER  Thank you, Ms. Carter.

(1 DF&G Exhi bit 16 narked and received.)

Q (BY MR MORONEY) Thank you, M. Luke. Next
want to run through Fish and Gane three ground water
rights that apply to this hearing. First, these have
previously been admtted wwth Ms. Sukow. First | want

to point you to Exhibit 4 in the binder. |Is there such
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a nonconsunptive condition on the face of this right?

A. There is -- I'"'msorry. Repeat the question.

Q Does this right, Water Right 37-08271 state
that the use of the water shall be nonconsunptive?

A. Yes, there is a coment that says "use of the
wat er under this right shall be nonconsunptive."”

Q Next | want to point you to the next Fish and
Gane Exhibit No. 6. This exhibit has previously been
admtted too. |It's Water Right 37-08331. |Is there also
a condition on the face of this right that discusses
nonconsunptive use?

A.  Yes, Conditional of Approval 2 says, "use of
wat er under this right shall be nonconsunptive."”

Q And then the final Fish and Gane water right
is in Fish and Gane Exhibit 2, which was previously
admtted. It is right 37-07038. This right doesn't
have a nonconsunptive use condition on the face of the
right. But if | was to represent to you that this right
is commngled with the two previous rights and used in
the sane fish hatchery, would you say it would be fair
to assune that it should al so be | abel ed as
nonconsunpti ve?

A. | would agree that it could be | abel ed as
such.

Q Have you worked on other delivery calls for
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t he Departnment of Water Resources?

A, Yes.

Q Howin general has |IDWR treated nonconsunptive
water rights in the curtailnment orders for those calls?

A Wwell, if we have a priority cut established in
a curtailnment order, then we pull all the water rights
wthin the area, and the rights qualified in the
Drector's curtailnment order. And we will | ook at the
rights that appear to have nonconsunptive uses. So in
ny deposition one of the things we di scussed was, is the
right or the diversion of that ground water consunptive
to the source or not. And the exanple | gave was,
because | know personally we've | ooked at sone of these
i ndi vi dual ly and have confirmed. So a good exanple is
ground water rights for heating and cooling purposes.
Most of those are close | oop systens where they have an
injection well. So they divert the ground water out,
run it through a heat exchanger, divert it back into the
ground. That woul d be an exanple where it's not
consunptive through the source. However there are a few
that mght run it through that same heat exchanger, but
rat her than going back into the ground it woul d
di scharge sonewhere and not return to aquifer, or maybe
directly to the Snake River. And so in that case it

coul d be consunptive to the source. And so we have | eft
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t hose ki nds of consunptive rights -- I'"'msorry. Wat
m ght be perceptually viewed as a nonconsunptive right
on the curtailnment list.

Q So in a situation where it, say, bypasses the
seni or water user?

A.  Yeah, or otherw se just consunptive through
t he source.

Q Soit'sreally a fact specific anal ysis?

A. Correct. So | guess what I'mtrying to say is
t hat just because Condition 27 could be on a right, or
could not be on the right, you know, we typically try to
| ook at them i ndividually.

Q Al right. So now, I want to ask you a couple
nore questions about Fish and Gane exhibits. |If you
turn to Exhibit 8, do you recognize this docunent?

A. Yeah, it looks famliar.

Q Could you describe is it the Cear Springs
notice of potential curtail ment?

A, Yes.

Q If you |look at the first paragraph in the
docunent, on page it's Bates stanped |IDFG 0322. At the
end of that paragraph how does this docunent say
nonconsunpti ve uses are going to be treated?

A.  "Nonconsunptive uses in culinary and house

uses of water are not subject to curtail nent under the
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orders."

MR. MORONEY: | nove to admt |DFG Exhibit 9
into the record -- or Exhibit 8.

THE HEARI NG OFFI CER°  Any obj ection to the
adm ssion of this docunent? W need to mark it, again.

Thank you, Meghan.

(1 DF&G Exhi bit 8 marked.)

THE WTNESS: D d you have ne | ook at 8?7 |

was | ooki ng at 8?

MR MORONEY: Yes, 8. | msspoke by saying 9.
Sorry.

THE WTNESS: GCkay. | think we got it right.

THE HEARI NG OFFICER | hope that's correct.

' mlooking at a Notice dated Novenber 2nd, 2009,
M . Moroney?

MR. MORONEY: Yes, that's correct, sir.

THE HEARI NG OFFICER  So |I'm not sure | rul ed.
So the docunent nmarked as IDFG No. 8 is received into
evi dence.

(1 DF&G Exhi bit 8 received.)

THE HEARI NG OFFI CER. Ckay. M. Mbroney.

Q (BY VR MORONEY) Next, M. Luke, could I turn

you to Exhibit 9, IDFG No. 97

THE HEARI NG OFFI CER  Wbul d you speak up
M. Moroney?
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MR, MORONEY: Yes.

THE HEARI NG OFFI CER:  Thank you.

Q (BY MR MORONEY) Do you recognize this
docunent, M. Luke?

A.  Yes.

Q Wuld | be correct to characterize it as a
Surface Water Coalition notice of potential curtail nent?

A, Yes.

Q If you |look at the bottom of paragraph 2, how
does that say nonconsunptive rights are going to be
consi der ed?

A. The sanme as the | ast exhibit nonconsunptive
uses and culinary and house uses of water are not
subject to curtail ment under the order.

MR MORONEY: | nove to admit |DFG Exhibit 9
into the record, Director.

THE HEARI NG OFFI CER°  Any obj ection to the
adm ssion of this docunent? The docunent marked or that
wll be marked as IDFG 9 is received into evidence.

(1 DF&G Exhi bit 9 narked and recei ved.)

Q (BY MR MORONEY) So next, M. Luke, | want to
turn your attention to the docunent tabbed 11. Do you
recogni ze this docunent?

A.  Yes.

Q Wuld | be correct to characterize it as the
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Rangen call order reaffirmng curtail nent?
A.  Yes, correct.

Q If you turn to the third page of that

docunent .
A.  Ckay.
Q Under the header subsection "Order." Does

this nention curtail nent of nonconsunptive rights or
only consunptive water rights?
A. It appears to nention only consunptive. So
m dway through that first paragraph, "This order shal
apply to all consunptive ground water rights, including
agriculture, commercial, industrial, and nmunicipal uses,
but excluding ground water rights used for de mnims
donesti c purposes where such donestic use is within the
limts of the definitions set forth in |Idaho Code,
Section 42-1401(11).
MR MORONEY: Al right. | nove to admt |DFG
Exhibit 11 into the record.
THE HEARI NG OFFI CER  Any obj ection to the
adm ssion of this docunent? GOkay. The docunent that
w ll be marked as Exhibit 11 is received into evidence.
(I DF&G Exhi bit 11 marked and received.)
Q (BY MR MORONEY) Next | want to turn your
attention to | DFG tabbed as 13. Are you famliar wth

t his docunent ?
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A. No. | probably have seen it in ny career, but
not intimately famliar with it at this tine.

Q So | ooking at the docunent, does it
specifically deal wth processing applications for water
ri ghts?

A. It's dealing with processing of applications
for permt, correct.

Q And specifically does it deal with processing
permts in ground water nanagenent areas, in critical
ground wat er managenent areas?

A. Yes, it appears so.

Q And to start with the ground water managenent
areas at the bottomof the first page, does it nention
whet her or not the Departnent will issue a water right
permt for nonconsunptive uses in areas where it's
managi ng ground water? Sorry the --

A. They are both ground water nanagenent areas
and critical ground water areas it states -- well, let
me back up and say that prior to the sections for ground
wat er nanagenent areas and critical ground water
managenent, it says, Departnment policy with respect to
the filling of applications --

THE REPORTER: Can you sl ow down pl ease?
THE WTNESS: |'msorry. Yeah.
THE REPORTER: Departnent policy --
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THE WTNESS: -- with respect to the filling
of applications for permt and subsequent Depart nent
action on the applications in ground water nanagenent
areas and critical ground water areas is as follows:"
The ground wat er nmanagenent areas one of the itens says,
"The Departnment wll issue a water right permt for
nonconsunptive uses.” And it goes on to say other
things. And then under "Critical G ound Water Area," it
says, "The Departnent will issue a water right permt
f or nonconsunpti ve uses."

MR MORONEY: Al right. | nove to admt |DFG
Exhibit 13 into the record.

THE HEARI NG OFFI CER  Any objection to the
adm ssion of this docunent? Gkay. The docunent that
wll be marked as IDFG No. 13 is received into evidence.

(I DF&G Exhi bit 13 marked and received.)

Q (BY VR MORONEY) M. Luke, | want to have you
| ook at one additional Fish and Gane exhibit, that woul d
be Exhibit 15. Have you seen this nmeno before?

A No.

Q Does this neno deal with the Departnent's
processing of applications to appropriate water in trust
wat er areas?

A It appears so, yes.

Q And would | be correct to say those are areas
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managed to neet the mninuns at Swan Fal | s?

A, Yes.

Q If you turn to page 3 of this docunent, there
is a bullet discussing nonconsunptive use; correct?

A.  Yes.

Q And what does that bullet provide?

A It says, "IDWR w || place the follow ng
condition on all new trust water appropriations for
nonconsunpti ve uses of water and consunptive uses
subject to mtigation.” And the condition reads as
follows, "Adm nistration of this right to satisfy the
m ni mum streanfl ow water rights in the Snake R ver at
Mur phy Gage shall not be required because use of water
pursuant to this right is either nonconsunptive or the
right holder is required to provide ongoing mtigation
to offset the depletion of water resulting fromthe use
of this right."

Q Thank you, M. Luke.

MR MORONEY: | nove to admt IDFG 15 into the
record, Director?

THE HEARI NG OFFI CER°  Any obj ection to the
adm ssion of this docunent? The docunent will be marked
as | DFG Exhibit 15 is received into evidence.

(1 DF&G Exhi bit 15 nmarked and received.)

Q (BY MR MORONEY) So, M. Luke, areas
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including curtail nents, ground water nanagenent areas
and trust water areas are all spots where the Depart nent
has determ ned water to be in short supply; is that
correct?

A. Say that once nore.

Q Curtailnments, ground water nanagenent areas,
and the trust water area, are all areas where water is
in short supply; correct?

A.  Yes.

Q So why has the Departnent excl uded
nonconsunptive rights in these areas?

A. Because it's a use that will not necessarily
I mpact senior rights.

MR. MORONEY: Thank you, M. Luke. | have no
further questions.

THE HEARI NG OFFI CER:  Ckay. Thank you,
M. Mroney. | mght just ask of you, there are a
nunber of additional exhibits that you have included in
your binder. As | |look through it, none of those
exhibits are marked. And it seens to nme we could save
sone tine if you would pre-mark those exhibits before we
t ake testi nony about them

MR MORONEY: | will do that. Thanks.

THE HEARI NG OFFI CER  Okay. Thank you.

All right. Now, |I am/looking at G oup No. 1,
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and | want to note that M. Lawence Schoen is here, who
has appeared i ndependently individually as a party in
G oup No. 1. So, M. Schoen, do you have questions for
M. Luke?

MR, SCHCEN:. | do not have questions for
M. Luke, M. Director. | would |like to speak however
as a participant in Goup 1 at the appropriate tine,
hopeful | y today.

THE HEARI NG OFFI CER. Ckay. Thank you. Well,
we need to finish with M. Luke first.

All right. Let's nove on to G oup 3,
M. Bromey or M. Law ence.

MR. BROMLEY: We'Il consolidate questions with
M. Lawence to be efficient there, M. D rector.

THE HEARI NG OFFI CER  Thank you.

MR. LAVWRENCE: Thank you, M. D rector.

CROSS- EXAM NATI ON

QUESTI ONS BY MR LAWRENCE:

Q &ood norning, M. Luke.

A.  Good norni ng.

Q As you know, ny nane is M ke Lawence. |'m an
attorney for the City of Hailey in this proceeding. |
wll try to be efficient and get us out of here before
l unchti ne.

M. Luke, the analysis in your staff nmeno,
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which | believe has been marked as | DAR Exhi bit 4,
resulted in a listed "potentially injured" water rights
attached as Attachnent A to that nmeno; is that correct?

A.  Yes.

Q And earlier in your discussion with
M. Barker, you referenced and di scussed your 2015 staff
meno, which I believe has been marked as the G ound
Water Districts Exhibit 26. Do you recall that?

A.  Yes.

Q Do you know how many of the water rights in
your Attachnent A list to your 2021 staff neno were
i ncluded in your analysis in your 2015 staff neno,

Exhi bit 267

A. | don't know the nunber offhand, but sone of
the rights in the attachnment of the 2021 neno woul d have
been included in the 2015 delivery call.

Q But not all of the rights in your 2021
Attachnent A were included in your 2015 neno; is that
correct?

A. | think that's probably correct.

Q M. Luke, are you aware of M. Vincent's
testinony that the SWSI information for the Big Wod
above Hail ey gage correlates well in his belief to water
supplies in Silver Creek and the Little Wod River?

A. Yes, | listened to that testinony.
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Q And a few nonents ago, | believe it was with
M. Barker, you discussed M. Blankenau' s anal ysis where
he concluded that in 2013, which you identified as a
wat er short year based on the SWBl, that there were not
| ow evapotranspiration results in the Little Wod,

Silver Creek area; is that correct?

A. M/ recollection was M. Barker pointed ne to a
comment in the conclusions that said the analysis did
not clearly identify water shortage in the Little Wod
and Silver Creek area during the 2013 drought.

Q But | guess a better way to ask the question
that I'mreally getting at is if M. Vincent says that
the Big Whod above Hailey SW5l correlates well wth
Little Whod and Silver Creek water supplies, and 2013
has been identified as a water short year based on that
SWElI gage, can you explain how M. Bl ankenau's anal ysi s
resulted in it not showing a water shortage in Little
Wod, Silver Creek in 2013?

AL | can't explainit. | did offer one
possibility earlier in ny testinony, and just from
per sonal experience | know sonme users have acquired
ot her sources of water to cover that shortage.

Q M. Luke, do you know generally speaki ng which
priority dates on the Little Wod and Silver Creek

streans are consi dered senior or junior, neaning a
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senior right that's rarely if ever cut, or a junior
right that alnost in all years is cut?

A. Cenerally 1883 and 1884 senior-priority rights
are good priority rights that are not cut often

Q Are 1885 and junior rights cut frequently?

A. They are cut sonetines, yes.

Q In nost years would an 1885 right be on for
the full season?

A. Certainly an '85 priority right is cut nore
frequently than an '84 and ' 83.

Q And on it goes as they get nore junior?

A. Correct.

Q | guess what I'masking is what is the date at
which a water right priority cannot be expected to have
a full season supply, are those 1885 in juniors, are
those 1886s in junior? Cbviously, the higher you go
then the less fill they would be?

A. | don't feel Iike |I have enough experience
Wth the priority cuts in the systemto answer that.
Qbviously, that's going to be affected by water supplies
and the type of water year that it is. And there is, as
| said earlier, there could be quite a range fromvery
good water years where a fewrights are cut, if any, and
ot her years where the cuts can be deeper.

Q In your list in Attachment A to your 2021
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meno, does it include sone rights that have such
senior-priority dates that they are essentially never
curtail ed?

A. | think there are sonme rights on that |i st
that I'mnot sure that they've ever been curtail ed.
There is, for exanple, 1887 priority, and rights between
1877 and 1882 that fromny limted review of the various
years that |'ve |looked at in the different nenos, | have
not recall ed seeing cuts to those types of
senior-priority rights.

Q And simlarly, are there rights on your I|i st
in Attachnent A in your 2021 neno that are so junior
that they are essentially curtailed every year even in a

good year?

A. | don't know about every year, but | would say
nost years. | think there is possibly sone years where
everything was on all year. | can't say absolutely one

way or the other.

Q M. Luke, if a water user does not ask for
wat er, does the water district or waternaster
nevert hel ess deliver themwater to their headgate -- at
t hei r headgat e?

A. Let ne repeat that and see if | understand.
You are saying a user who does not request delivery?

Q Correct.
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Does he receive delivery nonet hel ess?

Correct?

> O >

I woul d not think so.

Q But you don't know how t he wat er nast er
adm ni sters?

A. | think if a user does not request -- well,
maybe you need to repeat your question. |'mtaking your
question to nean, a user tells the watermaster he does
not want delivery of water. And you are asking ne, does
the watermaster deliver it anyway?

Q No, | think I would phrase it as, if a water
user does not affirmatively request delivery of water,
does the wat ermaster neverthel ess deliver it, just
assum ng that the water user wants the water?

A. | don't know for sure. That would be a better
question for the waternaster.

Q | want to ask you a few questions about the
exchange conditions that have been di scussed quite a bit
already. So | just want to nake sure that | understand
how t he Departnment, and through your instructions,
reasonabl e instructions, the waternmaster intends to
adm ni ster these exchange conditions. |Is it correct to
say that the rights with the exchange conditions are
entitled to Snake Ri ver water from AFRD2 when their

Little Whod River rights are avail able to be delivered
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in priority?

A.  Yes.

Q And when those rights are entitled to the
Snake River water from AFRD2, the Little Wod water that
t hey woul d otherwi se be entitled to can be delivered to
other Little Wod rights | ocated above the M I ner
Goodi ng Canal ?

A. Correct.

Q Is that correct?

A.  And specifically to the Big Wod Canal
Company's Little Wwod R ver -- well, to the Big Wod
Canal Conpany.

Q |If that exchange condition is adm nistered in
the way we just described, wouldn't that change the
priority cuts on Silver Creek and the Little Wod R ver?

A No.

Q Wiy wouldn't it?

A. Because you still have to -- you are
delivering the water to the Big Wod Canal Conpany not
physically to the users | ocated bel ow M| ner Goodi ng.
So it's an exchange. So they are getting the Snake
Ri ver water in exchange for physically delivering that
water fromthe Little Wod downstream bel ow.

Q But if an acre-foot of water that does not

need to go below M| ner Goodi ng Canal because of the




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - Vol. Il - June 8, 2021 371

exchange condition can be applied to | ands above the
M I ner Goodi ng Canal, doesn't that increase the supply
avai | abl e above the M I ner Goodi ng Canal ?

A. It doesn't increase the supply. You stil
have the sane supply. You still have to honor those
exchange rights. So you have to have water avail abl e
for those rights. You are just not delivering it to the
| ocations below MIner. You are delivering it to first
the Big Wod Canal Conpany because that's in accordance
wth the provisions of the contracts. |[If the Big Wod
Canal Conpany doesn't have denmand for that, then it may
be available for the next priority right inline. So to
that extent then a nore junior right holder may benefit
fromthe exchange.

Q A nore junior right holder above -- well, on
bot h sides --

A.  Above M I ner Goodi ng.

Q Above M I ner Gooding --

A, Yes.

Q -- could benefit fromthat?
A. Right.

Q That's what | neant wouldn't that change the
priority cuts? But | think you just answered --

A. Ckay. You said "supply" though and --

Q WwWll, ny original --
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A. It may result in some adjustnent to the
priorities, correct --

Q GCkay. Geat. Thank you.

A. -- in that scenario.

Q | think that answered ny question. Thank you?

A. M ner Gooding.

Q So in a nutshell, when the exchange condition
Wil be admnistered, and if it's adm ni stered properly,
the | ands below the M I ner Gooding will rely on the

Snake River AFRD2 water, the | ands about M| ner Goodi ng
Canal wll rely on the Little Wod water; is that
correct?

A. Yes, except there are sone rights -- yeah, it
is only specific to rights on the Little Wod that have
that condition. There are some rights below that do not
have that condition.

Q R ght, rights with that condition. M. Luke,
did you anal yze whether water resulting fromcurtail nment
of ground water rights in the Bellevue triangle in 2021
woul d be avail able for diversion at any particul ar point
of diversion for a senior water right?

A. Yes, in the observations we prepared in March
for the advisory commttee -- | think I'mgetting your
question -- we did ook at curtail nents of ground water

rights within the Bellevue triangle, and | think within
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the Wood River Valley nodel area, the inpacts of that on
Silver Ceek. And | look at in working with the
wat ermaster on Little Wod, what the additional flow in
Silver Creek fromcurtail nent, how that m ght affect
delivery of water to priority rights. | think that was
your question.

Q | think I understand generally speaki ng what
you nean. But | nmean specifically with respect to a
senior water right, did you anal yze whet her curtail nent
of ground water punping resulting in additional water in
Silver Creek or Little Wood would actually be delivered
to a specific point of diversion for a senior water
right?

A.  Not beyond what | just described to you.

Q M. Luke, let ne describe this. In your meno,
Tabl e 7 through 10, which are on pages 24 and 25.

A.  Yes.

Q These tables conparing Silver Creek and Little
Wod priority cuts in 1937, '39, 2004 and 2020, these
tabl es display only the days that the |later years were
cut off conpared to the earlier years; correct?

A.  Yes.

Q These tables do not display the days when the
earlier years were cut off conpared to the |ater years;

is that right?
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A. That's correct.

Q But it's true, isn't it, that there are days
when priorities were cut off in earlier years that were
not cut off in the later years that you exam ned?

A Yes, | think in ny deposition | noted that in
the '37 or '39 years, there mght -- well, there were
junior rights that experienced cuts or were off nore
days in that earlier year than they were in 2020.
think the point we were trying to make here is that the
nore senior rights were not cut at all in those earlier
years, but were cut in the nore recent years.

Q R ght. But going back to ny question, it's
true that there are periods of tine when you conpared
the earlier years to the later years, where the earlier
years priorities were cut off when they were not cut off
in the later years; is that correct?

A. Rght. So in part is controlled not going on,
| ooki ng beyond like the 1784 priority in 1937. Because
the next junior-priority right, the total nunmber of days
cut in that year were nore than it was in 2020 or 2004.

Q Ckay. Thank you. M. Luke, did you analyze
actual or material injury in 2021 to any particul ar
wat er right?

A No.

Q And do you know whether all of the acres
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wthin the places of use for any water right wll be
irrigated in 20217

A. Repeat that.

Q Do you know whether all of the acres within
the place of use for any particular water right wll be
irrigated in 20217

A No.

Q D d you analyze whether in 2021 any water

rights will use water efficiently and w thout waste?

A Not in 2021

Q Have you done that analysis in other years?

A. Wiich criteria is this again?

Q I'm aski ng whet her you anal yzed whet her wat er
rights will use water efficiently w thout waste.

A. In other years besides --

Q | first asked in 2021 and then --

A.  Yeah, and | said, no.

Q Ckay.

A. But then you asked ne other years, and it was

to the efficiency?

Q Yes.

A. Yes, in part in the 2015 neno, the delivery
call, we inventoried all the diversions that were part
of that delivery call, and that was sunmmari zed in the

appendi ces to nmy neno.
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Q But as we discussed not all of the rights in
your Attachnment A to your 2021 nenp were included in
t hat 2015 neno; correct?

A. | think that's correct.

Q And you haven't updated that anal ysis since
20157

A No.

Q D d you analyze the anount of water avail able
in 2021 in the source fromwhich a particul ar water
right is diverted?

A No.

Q D d you analyze the effort or expense of the
hol der of a water right to divert water fromthe source
in 20217

A. Did I analyze the what?

Q The effort or expense of the holder of a water
right to divert in 20217

A. | did not do any anal ysis.

Q D d you analyze whether the exercise of junior
priority ground water rights individually or
collectively effective the quantity and tim ng of when
water is available to any particular senior priority
surface or ground water right in 20217

A.  No, not specifically.

Q And simlarly did you anal yze whet her the
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exercise of junior priority ground water rights
individually or collectively effects the cost of

exerci sing any particul ar senior surface or ground water
ri ght?

A No. And | didn't --

Q For the twenty-twenty- --

A. | think you are reading fromRule 42 of the
conjunctive managenent rules. So I'll just say that we
didn't do the analysis that you are, going through each
of those bullet points, or that | didn't anyway.

Q So just to clarify then, you are famliar with
the Rule 42 factors in the conjunctive nanagenent rul es?

A. Yeah, | | ooked at them-- yes, I am And you
went through those yesterday in M. Bl ankenau's
testi nony?

Q Correct. And you are famliar with all of
t hose factors in Rule 427

A, Yes.

Q Andis it --

A. | have | ooked at them | |ooked at the rule,
yes.

Q And with respect to any particul ar water
ri ghts exercised in 2021, have you eval uated those
factors under Rule 427

A. G her than -- no, not for 2021. As | said
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earlier, | think a few of those factors we | ooked at for
sone of the -- well, the rights that were part of the
2015 delivery call, like water neasurenent, for exanple,

is one of those.

Q M. Luke, I'"'mgoing to ask you if the Director
orders curtailnment of junior ground water rights in this
proceedi ng, what options would be avail able to junior
users to prevent shutting off or to mtigate their use?

A. | don't know that there would be any.

MR. LAVWRENCE: No further questions. Thank
you, M. Luke.
THE HEARI NG OFFI CER  Thank you, M. Law ence.
M. Sinpson, questions.
MR, SI MPSON:  No questi ons.
THE HEARI NG OFFI CER: Let's see.
M. O Bannon, | think you were on the |ist.
MR. O BANNON: No questi ons.
THE HEARI NG OFFI CER  Ckay. W are through
wth Goup 3.
Let's circle around. And redirect,
Ms. Carter?
M5. CARTER | have one itemregarding
M. Luke's staff nmenorandum
THE HEARI NG OFFI CER:  Ckay.
Iy
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REDI RECT EXAM NATI ON
QUESTI ONS BY Ms. CARTER
Q M. Luke, I'"'mgoing to hand you a different
copy of IDWR Exhibit 4. | have that other one just to
make sure. Now, this copy has changes handwitten based
on your testinony earlier today. Wuld you reviewthat
and let nme know if that is accurate?
MR, LASKI : s that Exhi bit No. 4?
M5. CARTER It is.
THE W TNESS: Yes, it appears accurate.
Q (BY M5. CARTER) | apol ogize. Wuld you tel
me again; is that correct?
A. Yes, ma'am it appears accurate.
MS. CARTER  Thank you. | nove to have | DWR
Exhibit 4 admtted into the record.
THE HEARI NG OFFI CER: As anended by --
M5. CARTER  Yes.
MS. McHUGH May | ask a clarifying question?
Do you think this contains interlineations or do you
just think that they are correct?
M5. CARTER It's been corrected in line as
best as possi bl e.
M5. MHUGH. So you think there is a strike
out and a change?

M. CARTER Yes. For exanple, page 9.




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - Vol. Il - June 8, 2021 380

VB.
VB.
V.
i nterlineated.
VR.
VB.

McHUGH  Ckay.
CARTER Did I give you the wong copy?
McHUGH: | don't see anything
Do you?
FLETCHER:  Yes.
McHUGH W don't have the right copy.

Qur copy doesn't have anything on it.

MS.
t hat happened.
MS.
to ne. Okay.
MR.
MS.
ending. So |

5 5 2 O

her e.

3

t her e.
V.
THE

of hand. Ckay.

Ms. M Hugh.

CARTER. | apologize. | don't know how

McHUGH: This one does. This nakes sense
Thank you.

FLETCHER: That was on purpose.

McHUGH Well, IDWR and typos can be job

just want to make sure we were right.
CARTER And this is not ny paper.
BROVLEY: Well, you gave it to us.

McHUGH. You gave it to us.

CARTER | know. | think it was probably

LAWRENCE: Oh, | mght have left it over

CARTER: Yeah.

HEARI NG OFFI CER:  Somebody el se's slight

You have the copy in front of you now,
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M5. CARTER That is all | have.

THE HEARI NG OFFI CER  Ckay. And Counsel has
nmoved for the adm ssion of | DWR Exhibit No. 4. Any
objection to adm ssion of this docunent? GCkay. The

docunent marked as | DWR Exhibit No. 4 is received into

evi dence.

(I DWR Exhibit 4 received.)

THE HEARI NG OFFI CER  Any nore redirect,
Ms. Carter?

M5. CARTER No.

THE HEARI NG OFFI CER: M. Fletcher, 1"l
characteri ze your questioning as redirect. So do you
have any nore questi ons?

MR, FLETCHER | don't.

THE HEARI NG OFFI CER: M. Ri gby?

MR RI GBY: Just one.

RECROSS- EXAM NATI ON

QUESTI ONS BY MR RI GBY:

Q M. Luke, yesterday | believe you were
listening in to Ms. Sukow s testinony; is that correct?

A. Most of it, yes.

Q Do you recall her testifying that curtail nent
in the triangle would result in a significant increase
in flows at the Sportsman Access for this year?

A. Yes.
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Q Do you have any reason to disagree with that?
A No.
Q Do you agree with it?
A.  Yes.
MR RI@GY: | have no further questions.

THE HEARI NG OFFI CER  Ckay. Thank you. Now,
M. Barker wthin the scope of redirect?

MR. BARKER: Not a thing, Your Honor.

THE HEARI NG OFFI CER: M. Laski?

MR LASKI : No.

THE HEARI NG OFFI CER: M. Moroney?

MR, MORONEY: No.

THE HEARI NG OFFI CER  Ckay. G oup 3, anything
further?

VR. LAWRENCE: No, not hi ng.

MR, BROM_EY: No.

THE HEARI NG OFFICER Al right. Thank you,
M. Luke, you are finished.

THE W TNESS: Thank you.

(Wtness excused.)

THE HEARI NG OFFICER  And it's five mnutes to
the hour. So | think we should take a | unch break.

MR THOWPSON: |'ve got one issue, Director.
On the timng of the staff reports, | know they are all

dated May 17th, that's how t hey show up on the
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Departnent's website, which |I don't believe is the
official docket. W never received those until, |
think, late in the day of the 18th. And then sone of
Jennifer Sukow s files weren't supplied until the 19th,
20t h, sonething like that. | just would like the
Departnent to create a record of when those were
actually filed in this case, and that we have that on
t he record.

THE HEARI NG OFFICER: Wl l, M. Thonpson, you
can nmake that record | suppose if you want to.

MR THOMPSON: Well, | don't work here. So |
need to know when this stuff was actually filed and
recei ved, because we didn't get it until the 18th. It's
all dated the 17th, and it is supposedly show ng on your
record as filed on the 17th, but we never got it.

THE HEARI NG OFFICER | think if you read our
rul es of procedure, whether you think they are fair or
not, | think the rules of procedure say the service is
conplete upon nmailing. So the date that you received it
may be inmportant to you, but in ternms of the date that
t he docunent was served, | think the rules of procedure
say conplete upon nailing. And I may be wong, but
that's what | recall.

MR THOWPSON: Well, that's the point, | don't

t hi nk those were ever nail ed. And | would |li ke the
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staff to determne if those were, what date that was
when it was nail ed.

THE HEARI NG OFFICER:  Well, we'll certainly
l ook into it.

MR THOMPSON: Ckay. |It's an inportant matter
for this case and the timng, every day counts.

THE HEARI NG OFFICER  Well, you'll certainly
have an opportunity to establish that as you call
W t nesses.

MR. BROMLEY: Wll, Drector, | can confirm
wth M. Thonpson the sanme, because | was on the website
both on the 17th and the 18th. The nenbos were not
posted on the 17th to the website. They were not
served. That's another issue out there was that they
were never served on April. On the 18th, | was on the
website in the norning, and the staff nenbs were not
posted. They were posted at sone point |ater sone tine
afternoon on the 18th. Those are ny observati ons
consistent with what M. Thonpson is saying. And he's
correct, every day in this proceeding that's been
created and the procedure, it does natter.

THE HEARI NG OFFICER: Wl l, and all of you
w |l have an opportunity to raise that as you present
evidence. So we'll look at it.

MR THOWPSON: But I'mjust trying to confirm
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when it happened. W have no know edge of when that was
posted, and you know who did that, and at what tine.

And it's represented as the 17th, which | think is

i ncorrect.

M5. McHUGH  Perhaps we need to call a w tness
fromyour |IT staff, or fromyour |egal staff or
sonething if you want us to create a record.

THE HEARI NG OFFICER  Well, that's possible.

M5. McHUGH And if you want to identify those
peopl e, that would be great.

THE HEARI NG OFFICER  Let's talk with counsel
about it. Al right. Let's take a lunch break. W'l
be back at 1:00.

MR. BROMLEY: Thank you.

(Lunch recess.)

THE HEARI NG OFFI CER° Ckay. W are recording
again. 1It's 2:00, an hour later than the appointed tine
that we agreed to start. As | was saying earlier, we've
del ayed t he begi nning of the afternoon presentation of
testi nony because of sonme ongoi ng di scussi ons possibly
about, | guess, | suspect sone kind of settlenent. And
is there somebody prepared to report to us here?

MR RIGBY: M. Director, I'll take a crack at
it to begin with.

THE HEARI NG OFFI CER  Okay. M. Rigby.
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MR. RI@&BY: Thank you, M. Drector. And
really, you are correct, there has been sone di scussions
t hat have gone on. And we're not prepared yet to
i ndi cate what those would be or if a settlenent has even
been reached. But there are certain terns and
conditions that need to be confirnmed and/ or sought out
or verified, and we need the afternoon to do that. And
for that reason we are here asking that this be
continued until tonmorrow norning at 9:00. And the
reason | say, 9:00, instead of 8:30 is because we could
be scranbling tonorrow norning to do this.

And if it please the D rector and Counsel,
that's where | think we are standing. | wll say we are
negotiating in good faith. (Cbviously, there is
sonme -- a lot of issues here, a lot of different
parties, and so this is not an easy task. Al though
M. Schoen wants to testify, and we certainly have no
objection to that.

THE HEARI NG OFFI CER M. Barker, do you have
sonet hing to add?

MR, BARKER | just want to express ny
agreenent with M. Rigby as rare as that is. But today
we do agree of the status of where we're at. W do
think there is prospects for a resolution, and we're

hoping to. But we need sone nore tine to discuss.
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THE HEARI NG OFFI CER  Thank you, M. Barker.

Anybody el se?

Ckay. I'minclined to grant the continuance
rem ndi ng everybody that we al so have a Sat urday
schedul ed should this fall apart. So | have anot her day
we can replace the afternoon with, and next week, of
course. Al right. So | wll grant the conti nuance
until 9:00 tonorrow norning.

But before we do, M. Schoen, do you wish to
testify today?

MR SCHCEN: | think -- well, you know what,
| -- let ne go to the podi um

THE HEARI NG OFFI CER Now, are you planning to
testify right now, or do you have sonme prelimnary
questi ons?

MR. SCHCEN: | have sone questions. |I'm
comng to the podiumso that | can be heard by everybody
rat her than standing in the corner.

THE HEARI NG OFFI CER  Yes.

MR. SCHCEN. Because | know from havi ng
wat ched on the screen, it's very hard to hear anybody
that is standing in the back of the room So |I'mjust
trying to be respectful of the people who are |istening
in.

THE HEARI NG OFFICER | just want to ensure
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that you are not testifying, because | need to swear you
inif you do.

MR. SCHOEN: Under st ood. So | have remarks

that | prepared. |I'mnot an attorney. |'mhere
representing ny own interests, which | feel | have a
right to do in a process like this. | don't know if it

makes sense to testify, because | don't know what the
terms of this are going to be. But | drive

t wo- and- a-hal f hours each way to get here, and want to
know -- you know, and nany of us go who are going to go
hone tonight are going to want to know whet her they
shoul d be back here at 9:00 in the norning or not.

That's the first thing.

And so ny testinony nay -- you know, | don't
know what ny own role in this will be as a participant.
It's not clear to ne if |I'"m schedul ed to speak. You
know, all | know is today was set aside for people in

Party 1 to speak. And yet, you know, we didn't even get
t hrough yesterday's work until noon. And so because the
schedul e is not well defined, and we don't know who gets
to do what when, it just nmakes it harder for us who have
other comm tnents and obligations, notw thstandi ng our
recognition of the inportance of this. So I am
wondering if you can just speak to what your outlook is

for howthis is going to proceed?
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THE HEARI NG CFFICER:  Well, 1'm not sure |
have an outl ook, other than |I've reserved a nunber of
addi ti onal days for testinony, and that's ny outl ook.
Shoul d | express optimsmor pessimsn? | don't know
| don't know enough about what's being discussed. So
the best | can tell you is if you wsh to present your
testi nony today, | would encourage you to present it, or
you can wait.

MR SCHCEN: | think I will go ahead and
present ny testinony if it's okay with you?

THE HEARI NG OFFI CER:  Ckay.

MR. SCHCEN: | think sonme of what | have to
say has a bearing on what these folks are going to
negoti ate, because ny testinony has to do with the
princi ples of this whol e proceedi ng.

THE HEARI NG OFFI CER:  Ckay. And | assune you

w |l narrate your testinony?
MR SCHCEN. | will. I wll. You know, and
this isn't -- obviously, there is sone qualities of a

courtroom styl e proceedi ng here, you know, wth

obj ecti ons sustai ned and overruled and all that sort of
thing. But |'m speaking on ny own behalf to defend ny
rights. And you'll have to guide ne, because |'ve never
participated in a proceeding like this if | get out of

i ne.
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THE HEARI NG OFFI CER:  Yeah. Well, do you w sh
to testify fromthe podiumor fromthe chair?

MR SCHCEN: |'mvery confortabl e standing
here if that's okay with you?

THE HEARI NG OFFI CER:  That's fi ne.
M. Schoen, if you'll raise your right hand.

LAVWRENCE SCHCEN,

first duly sworn to tell the truth relating to said
cause, testified as foll ows:

THE HEARI NG OFFI CER: Go ahead.

MR. SCHCEN: Ckay. M nane is Law ence
Schoen, L-a-wr-e-n-c-e, last nane is spelled
S-c-h-o0-e-n. This is the testinony | had intended to
gi ve today despite the fact that, you know, there are
sonme ot her devel opnents as have been noted. |'mjust
going to give it as | had intended to.

The first thing | want to do is thank the
Director for this process, and | particularly want to
thank the staff who put in a lot of work for us to get
here. Sone of these fol ks gave depositions, and then
t hey were questioned and asked the sane questions
repeatedly, and they stood up to it extrenely well, and
" mvery grateful to them

I farm-- | own 306 acres adjacent to the

Silver Creek Preserve, a tributary to Silver Creek flows
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t hrough ny property. M water rights are Water Ri ght
37-351B and 37-352B. | irrigate a grand total of 14.4
acres. So this isn't about the nobney to ne. | raise
horse hay and pasture on that land. But this is about
t he principle about how water rights are adm ni st er ed,
not just in Basin 37, but in the state of |daho.

| also, ny land is classified by the Bl ai ne
County Assessor as sub-irrigated, but that sub-irrigated
land is turning into dry land. And the reason that is
happeni ng is because the water table in the Wod R ver
aqui fer is being drawn down so dramatically, and that's
fromyears of unregul ated ground water punping and
drought conditions that have exi sted, you know, for
quite a few years.

I was a county conm ssioner in Blaine County
for 12 years. Fromthe tine | becane county
conmm ssioner, |'ve worked closely with the Departnment of
Wat er Resources on helping us get to this point where we
coul d have a good understandi ng of water rights in our
basin. And | believe that | served as a county
commi ssioner to ensure the participation of many peopl e
in Blaine County in this process. MW work with the
Depart nent goes back to Director Tuthill. | worked with
you, Director Spacknman, in an official capacity, and Tim

Luke, and Sean Vincent, and a nunber of other people in
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t he Departnment of WAater Resources, not to nention the
U. S. Geol ogi cal Survey.

Bl ai ne County has been very forward in
studyi ng the water, and the hydrol ogy, and the
hydr ogeol ogy, hydrogeonor phol ogy of Bl ai ne County's
wat er resources. W sponsored four studies by USGS.
Each one of those studies successively drew on the work
done before. And, yes, there is still work to be done,
but we have a very good understandi ng of our aquifer and
the water resources init.

And another thing | want to say about that is,
when | worked with Director Tuthill, one of the
expressions that both of us used continuously is that
wat er use and | and use are two sides of a coin. And |
understand all too well the consequences of changes in
patterns of water use on |and use and what that neans.
This is not just about the inpacts on individual
farmers, but it's about the inpacts on an entire
community. So I'mvery well aware of the stakes here.

No one is here to harm anybody el se. These
folks, | nmean, there is a lot of lawers in the room
but they represent friends and nei ghbors of mne. And,
you know, this issue to nme is very sinple, despite,

M. Drector, the efforts of sone to persuade you

ot herw se. And | believe the resolution of this iIssue
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is very sinple too if you follow the science, if you
follow the law, and you follow the Constitution of the
State of lIdaho and the United States, which guarantees
equal protection under the law. You know |I'm very
grateful for the advisory conmttee neetings that we had
begi nning in Novenber, but no results were achi eved.

I was wondering if | could ask Meghan to put
up the first photo that | sent to her. | have three
photos that | would |like to share as part of ny
testinony, that's w thout objection.

MR. BROMLEY: Director, if | could ask a
question just in aid of clarification?

M. Schoen, were any of these disclosed as
exhibits at the exhibit deadline? | haven't seen them
It's just --

MR. SCHCEN: They weren't. | took them
yesterday. And if there is an objection, and |I' m not
all owed by the rules of procedure to present them
that's fine. | can describe them I'msinply trying to
give a visual aid to illustrate ny point. But, you
know, you guys know the hearing rules better than |I do.

M5. McHUGH It might just be hel pful to see
them if we could just | ook at them

MR, SCHCEN. Okay. Well, once they are seen.

They can't be unseen, right? You know that, right?
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M5. McHUGH: But they are not part of the
evi dence.

MR. BROMLEY: Yeah, they necessarily wouldn't
go into the record.

MR, SCHCEN. Ckay.

THE HEARI NG OFFICER: Well, let's at |east
approach it fromthe standpoint that these photographs
or images being presented for illustrative purposes.
And then he'll have to nove, if he wants to.

MR. SCHCEN: They don't necessarily need to
be. They are just a visual aid for ny testinony. |

don't need themto be entered into the record if

that's --

MR. BROMLEY: |If they are for illustrative
pur poses, Director, I'mfine with that.

THE HEARI NG OFFI CER:  Ckay.

MR SCHCEN: Talk slower? |1'mfrom New York
originally. | can't help nyself.

M5. McHUGH: |'mjust saying.

THE HEARI NG OFFI CER  What's the sel f-effacing
New Yor k conment ?

M5. McHUGH | asked himto speak a little
sl ower .

THE HEARING OFFICER Oh. Drawl Ilike the rest

of wus.
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MR. SCHCEN. Yeah. Okay. That's good enough,
Megan. So the picture is a picture of -- sony -- | was
shut off |ast week, and the ditch rider -- and ny water
rights are 1886 and 1887. The waternaster cane by ny
house, and | spoke to himon Friday, and he told ne that
the water rights in Silver Creek were shut off back to
1884. This is across the road fromne. This is a well
that is punping as we speak with a water right 94 years
junior to mne that is punping right now.

| apol ogi ze for ny cynicismabout this. But
as | was saying, the advisory committee neetings didn't
acconplish anything. And now we have -- we're in
anot her hearing that was extended before it even began.
| feel, you know, it's a legitimte question, are our
partners in this acting in good faith or not? Wy?
This is the evidence that | introduced, or whether it's
t he phot ograph or just ny statenent, that ground water
users are continuing to punp while surface water users,
who are a hundred years senior, are being curtail ed.
And all | amasking is that everybody be treated the
sane. W have a priority doctrine in the state of
| daho. | don't know why we're not following it.

| would ask the Director to direct |legal staff
to begin drafting an order, stating that all water users

in Basin 37 shall be treated equally under the | aw,




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - Vol. Il - June 8, 2021 396

whet her we punp or whether we don't punp, that's up to
you. But I'msaying that let's treat each other the
sanme. That's where |'m having a problemw th the
negotiation that is going on. Because fromwhat | know
of it, I"'mnot sure that it's going to acconplish that.

And the reason | say this is because the issue
that we face is very sinple. Silver Creek is a spring
fed system The primary water source is the Wod R ver
aqui fer. | could have questioned M. Luke on this, but
| didn't need to. It's all in the record. The
headwat ers cone right up out of the ground. The ground
water Is the source, and the ground water is the water
that is flowng in the surface of Silver Creek and all
the tributaries.

Every study acknow edges this fact. The
earliest basin hydrologic study that | found dates to
1950. And the earliest specifically describing the
ground and surface water connections dates to 1972.
That's 50 years ago. There is no contradiction of these
basic facts. The study, all the staff nenos cite all
the studies. And the studies within the staff nenos
cite all the studies that all uphold this basic idea of
t he ground water feeding Silver Creek. And it's all one
wat er source.

It's plainly obvious then that ground water
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punpi ng depl etes the aquifer this year and every year,
and that depletes surface flows. By depleting the

aqui fer, you dimnish the surface flows in the Silver
Creek system That's how sinple this is. You have to
think of this as not just a year-by-year thing. It's a
cumul ative effect.

So, Meghan, if you could put up the next
picture, Photo 2, again, to illustrate.

M5. JENKINS: |1'mgoing to assune this is 2.
It's the second one down to it.

MR. SCHCEN: Yeah, that mght be it. | need
you to zoomout. Ckay. Yeah, that's the photo. You
can leave it there. That's fine. This is the picture
taken fromthe Stocker Creek Bridge yesterday. |
don't -- it has never been this |ow in anybody's
lifetime that | know of that |'ve spoken w th.

You can see the exposed nud that's never been
exposed in the 30 years that |I've lived there. You can
see the typical water mark. In the springtine, the
water Is up above that little dock. Now, you can see
where it is. And here we are, the first of June, this
is the earliest ny water rights have been shut off. But
| want you to see what Stocker Creek | ooks like right
now. Stocker Creek is one of the three main tributaries

in the Silver Creek system
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Coul d you go to the next photo, please,
Meghan? GCkay. That's good. This is a tap at the
corner of Hi ghway 20 and Stocker Creek Road. | have
lived at ny |location for 30 years. For the first 25
years, that tap flowed continuously. It no |onger flows
that i s because the aquifer has been depl et ed.

Thank you, Meghan, that's all with the photos.

So | want to say to you again, M. Director,
the decision here is very clear. It's very sinple, and
it's very obvious. And no anount of obfuscation of the
facts or doubts cast upon percentage of uncertainty
should turn you fromthis basic conclusion. | inplore
you not to be led astray fromthe elegant sinplicity to
the solution of this problem

| nentioned, you know, ny sense that a | ot of
i ssues have been brought up, a | ot of doubt has been
cast on the facts on what is best avail able science, on
the accuracy of the ground water fl ow nodel, on arcane
i nformati on about Anerican Falls water. W' ve even had
t he honesty of the down basin users inmpugned. W' ve
di scussed uncertainty over uncertainty data gaps, staff
credibility, and whether this process is the best
process or another process is best. But | just cone
back to the fundanental i1dea here is that the ground

wat er and the surface water are one and the sane water




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - Vol. Il - June 8, 2021 399

source here, and they should be managed on the conti nuum
according to priority doctri ne.

I want to address a couple of details that
have come out -- canme out in the advisory committee
nmeeti ngs and probably will in the hearings. [It's been
stated that Allan Wley's 2019 A report, Allan Wlie's
staff for IDWR who has put transducers in sone of the
well's, ground water table has stabilized. And his
report has been quoted. The quote that has been given
is, "These maps indicate that the ground water fl ows
fromthe north to the south and out to the basin to the
east and the west. The water table contours also show
that the water table tends to be stable wthin the Wod
Ri ver Valley portion of the Big Wod ground wat er
managenent area."

That's the quote that has been given. The
part that hasn't been given is the second sentence of
t hat paragraph which reads. "This may be because the
Big Wwod River is in direct hydraulic comrunication wth
t he unconfined aquifer, and the river is depleted to
sustain the unconfined aquifer. |In other words, as the
aqui fer is drawn down, nore water falls out of the river
and into the aquifer, stabilizing the aquifer, but
further depleting flows into the surface fl ows.

I want to address another issue, this question
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that was raised in the Brockway exhi bit that was
submtted that tal ks about, you know, the | ocation of
certain wells, and that they are in the unconfined -- or
they are in the confined aquifer, so don't have an
i npact on the aquifer -- on surface fl ows.

Jenni fer Sukow was asked about this yesterday.
Her opi nion yesterday was that, you know, there is
connection between the confined and the unconfined and
so -- and so the statenment that drawi ng fromthe
unconfined aqui fer would not inpact the aquifer, itself,
and therefore, surface flows, she did not agree wth.
That is -- that was taken --

MR THOWSON:. Director, |I'mgoing to object
tothis line of question | guess. Paraphrasing what
Ms. Sukow has already said, that's in the record. W
don't need sonebody to tell us what she's said. |If
M. Schoen has information on that point as his own
per sonal know edge, we can hear that. But we don't need
to go back and forth on what the staff has al ready
testified to.

MR, SCHCEN. That's funny, because | heard
| awyers, you know, quoting from other people's testinony
when they were asking questions. | guess they can do
it, but |I can't.

MR. THOWPSON: You are not a | awer.
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THE HEARI NG OFFICER  Well, | don't think that
wll be the basis, M. Thonpson for ruling on your
objection. In fact, it persuades ne to go the other

direction that kind of response.

M. Schoen, the difficulty |I'mhaving is that
you are presenting what | would characterize as oral
argunent, rather than facts that you know. So I'1]|
overrule the objection. But | want you to focus on
facts that you know. And | think, you know, your
testi nony about your observations there of Stocker
Creek, and whether a particular tap or a pipe is free
flowmng or not flowmng. | think those are very
i mportant facts that we need to know about.

MR, SCHCEN. Okay. Well, | respect that, sir.
| will tell you that having sat through nmany years of

presentations fromthe USGS and | DAR about this fact, |

feel fairly well inforned. | feel as well inforned as
M. Thonpson on the matter. |'mnot an expert in it.
don't have a Ph.D. init. But I've heard it tinme, and

time, and tine again fromthe experts. And | do know a
fact that if you put a strawin a cup, no matter how
many twi sts and turns and convolutions that are in the
cup. If you draw fromthat straw, it's going to draw
down the water level in the cup. That's a fact that |

know. And it's the sane thing wwth our aquifer. And
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it's all in the record. It's all in the record. It's
in the staff nenos. It's in the studies that are cited
by the staff nmenbs. And it's in the studies cited in
the staff nmenos in their footnotes to the previous
studi es that go back 50 to 60 years.

I just want to nmake the foll ow ng statenent.
| support the extent of the curtailnent area for this
year alone. These are nostly ag areas. And these are
the areas that have the biggest inpact on the ground
water in the Silver Creek drainage. | want to state
that | support the Director's action pertaining to the
2021 irrigation season under 42-237a.g. A water call at
this point acconplishes not hing.

And, you know, ny earlier statenments are, you
know, | don't know want to delay this any further. |
want us to get to a decision as quickly as possible,
because | think that's what's called for here as a
matter of fairness, if not the law and -- fairness, if
not the I aw

So in conclusion, |I'masking you to do two
things. |'masking you to issue an order either halting
ground water punping or allow ng seniors to continue to
punp pendi ng your decision on curtailnment. | ask this
so that all of us may be treated the sanme. | think this

woul d go a | ong way towards reducing the resentnents and
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healing the rift between all of us using water, the
l[imted water that we have in Basin 37.
After that, once these hearings are conpl ete,
| would ask you to nake a deci sion on curtail nent that
treats water users fairly and equally under the | aw and
the constitution that honors the foundational principles
of first intime first in right, that acknow edges that
we have |imted water resources according to the
wel | - est abl i shed sci ence of our basin's aquifer system
' mal so suggesting that you consider creating
a new doctrine, call it the Silver Creek Rule, that

recogni zes that where you have one water source, but the

wat er nmay take | onger than sone period of tinme, |I've
heard 24 hours is the rule. It may take |onger than 24
hours to show up, but it does show up. That it will be

managed as one resource.

You know, | don't know that anybody has
studied how long it takes a nol ecule of water to get
fromthe north fork of the Big Wod River to the
d endale Bridge. There is this presunption that
sonehow, you know, if you draw fromthe aquifer via a
well in the Bellevue triangle at a certain point, that
it takes sone tine. This is not the Eastern Snake Pl ain
aqui fer. W have a ground water flow nodel that we can

use.
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But, you know, anecdotally, however you want
to describe it, we all know when the punp -- for

exanmpl e, when the punps go off to cut hay, the water

table cones up. | see it on that tap that | showed in
the photo. | see it in ny creek that flows through ny
property. These are things that | know that | have

observed. There is an al nost i medi ate i npact to ground
wat er extraction and the cessation of ground water
extraction. And | qualify that by saying now that the
aquifer is so low, that that inpact is becom ng nuffl ed.
It's becom ng | ess obvious. The aquifer is now so | ow
that these effects, that the return of surface fl ows
wth the curtailment with cessati on of punping, the
I mmedi ate cessation of punping is becom ng harder and
harder to distinguish. And that speaks to the
cumul ative effects of allow ng unlimted ground water
extraction by ground water punpers through the entirety
of the season, it is having a |l ong term del eterious
effect on our aquifer and on surface flows in Silver
Creek. And the last thing | want to say is, even a 1932
surface right is senior to a ground water right.

Thank you, M. Director. | don't know if I
need to stand for questions or anything?

THE HEARI NG OFFI CER.  Yes. You are subject to

exam nation. And I would |ike you to take the chair, if
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you woul d, so the participants can exam ne you. How do
we want to structure this exam nation, shall we follow
t he sanme order that we foll owed previously?

MR. FLETCHER  That's fi ne.

THE HEARI NG OFFI CER: It seens to nmake sense.
And then those who nay be adversarial to M. Schoen's
position, | don't know, can then cross-exam ne.

So, Ms. Carter, any questions for M. Schoen?

M5. CARTER | don't have any.

THE HEARI NG OFFI CER: M. Fletcher.

MR, FLETCHER: No questi ons.

THE HEARI NG OFFICER M. Ri gby stepped out.
We' Il conme back.

MR. THOWPSON: | have a coupl e.

THE HEARI NG OFFI CER M. Thonpson.

CROSS- EXAM NATI ON

QUESTI ONS BY MR THOWPSON:

Q H, M. Schoen, Travis Thonpson for the South
Vall ey Gound Water District. And that comment earlier
wasn't neant to be flippant. It was to just getting to
t he point of providing testinony on things to your
per sonal know edge and not paraphrasing the staff
reports that are in the record.

A.  Under st ood.

Q Thank you. You have two water rights; is that
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correct?
A. Correct.
Q And one 37-351B is that an 1886 priority?
A. That, | believe so, yeah, a June of ' 86.
Q And .16 cfs?
A. Correct.
Q Authorized for irrigation of 14 acres?
A Wll, there is two water rights conbi ned equal

14. 4 acres. So there is also an 1887 right.

Q And that would be 37-352B?

A. Correct.

Q And those two waters rights have the source as
a ground water; i1s that correct?

A. It's a surface right. 1It's nanaged as a
surface right. Wen the punp was installed just
for -- | asked for whether | could take it from ground
water just for sinplicity sake, but it is a surface
right, and it is nanaged as a surface right, but the
source is ground water, and it's in the unconfined
aqui fer.

Q Your priority is managed together with other
priorities on Silver Creek; is that true?

A. Correct.

Q But the source on your water right states

ground water; isn't that correct?
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A. Correct. I|I'mnot in the ground water
district, however, | opted out of the ground water
district, and that request was granted.

Q | understand that. But you understand your
water right says it's ground water?

A. | do understand that.

Q And do you accept as far as projected inpacts
on Silver Creek from ground water punping, whether there
is curtailment of ground water rights this season in
July or August, and the resulting inpacts of that
curtail nent, do you accept the Departnent's reports as
to where that water woul d show up and when?

A. | can't answer that question, because |
haven't read through them thoroughly enough to give you
an informed answer to the question. | believe that if
ground water punping is curtailed in the Silver Creek
drai nage, that it will have a both short and long term
positive inpacts both on the aquifer and on surface
flows in Silver Creek.

Q And as for the 2021 irrigation season, do you
know i f your water rights will be restored or not?

A. | can't say, but, you know, it's interesting,
M. Thonpson, that you would ask ne that question,
because one of the other attorneys working for the

ground water districts was questioning the idea that,
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you know, if -- 1 think it was the questioning of
M. Luke saying --

Q I'm asking you

A. | know, but I'manswering you. M answer is
t hat saying that | ess senior senior rights that woul d
nornmally be curtail ed, sonehow don't suffer injury
because they are |l ess senior senior rights is a
nonstarter with ne. Because those rights are still
senior to the junior ground water rights. And so just
sayi ng that because | would normally be curtailed, and I
am every year |'mcurtailed typically around the end of
June, the first of July and with an '86 and an ' 87
right, just because | would be curtailed doesn't nean |
should be curtailed if all water rights are nmanaged on a
priority -- according to priority doctrine.

And so this question of how we are asked to
come in here and determ ne our injury? | know this may
be extendi ng down the scope of your question. But to
me, that's a really problematic question, and that's a
really problematic line of inquiry as to how -- what the
outconme of this proceeding ought to be. Because how do
we determ ne injury when we've been curtailed all these
years and cunul ati ve extraction from --

M5. McHUGH [|'mgoing to object to the

W tness just going. | don't know exactly what he's
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doing. But | think M. Thonpson had a question that --

THE WTNESS: | answered it, and | was addi ng.

M5. McHUGH And |I'mnot sure it was answered
but --

MR THOMPSON: |I'Il just ask it again.
don't think I did get an answer.

THE HEARI NG OFFICER:  Well, Ms. MHugh, |
think it's the responsibility of the attorney who is
cross-exam ning to govern the way in which the w tness
is responding. So I'll overrule the objection.

M5. McHUGH  Ckay.

Q (BY MR THOWSON) Do you know if your water
rights will come back on if ground water rights are
curtailed in July or August of this year?

A. | have -- | would have no idea.

Q Ckay. And you haven't reviewed the staff
reports to determ ne whet her or not that would be the
case?

A. | have reviewed the staff reports to the
extent of Ms. Sukow s neno tal king about the gross
amounts of water that would returned, how that
woul d -- how the watermaster woul d nmake decisions as to
whet her ny rights would be included in that anmount or
not. | don't know that that anal ysis has been done yet.

But if it has, and it's in the reports, | haven't seen
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t hem

MR, THOWPSON: Ckay. That's all | have.

THE W TNESS: Thank you.

THE HEARI NG OFFI CER:  Ckay. Thank you,
M. Thonpson.

Jerry, I'lIl circle back to you. Do you have
questions for M. Schoen.

MR RIGY: No, M. Director. Thank you.

MR LASKI: | don't have any.

THE HEARI NG OFFI CER: M . Moroney?

VMR, MORONEY: No, Director.

THE HEARI NG OFFI CER | think that's G oup 2.
G oup 3, anybody, any takers?

M5. McHUGH. As tenpting as it mght be, no
t hanks.

THE HEARI NG OFFI CER: | don't see M. O Bannon
back t here.

MR RIGBY: You didn't say, M. Sinpson.

THE HEARI NG OFFICER:  Well, | | ooked at him
He was shaki ng his head.

MR SI MPSON: Thank you, M. Ri gby.

THE HEARI NG OFFI CER: Ckay, thank you,
M. Schoen.

MR. SCHCEN. Thank you, M. Director.

(Wtness excused.)
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THE HEARI NG OFFICER: Ckay. So at this
juncture then, we'll adjourn for today and reconvene at
9:00 in the norning here again.

Any ot her comments before we cl ose the record
for today? Cose the record isn't a correct term
i nterrupt.

All right. W'IIl see everybody at 9:00 in the
nor ni ng.

MR. RIGBY: Thank you, M. Director.

THE HEARI NG OFFI CER  Thank you.

(Hearing adjourned at 2:39 p.m)
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|, COLLEEN P. DCHERTY, CSR No. 345, Certified
Short hand Reporter, certify:

That the foregoing proceedi ngs were taken
before me at the tinme and place therein set forth, at
which tinme the witness was put under oath by ne;

That the testinony and all objections nade were
recorded stenographically by ne and transcri bed by ne or
under ny direction;

That the foregoing is a true and correct record
of all testinony given, to the best of ny ability;

| further certify that | amnot a relative or
enpl oyee of any attorney or party, nor aml financially
interested in the action.

I N WTNESS WHERECF, | set ny hand and seal this
15t h day of June, 2021.

COLLEEN P. DOHERTY, CSR 345
Not ary Publi c

P. O Box 2636

Boi se, |Idaho 83701-2636

My conm ssion expires Septenber 7, 2023.
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