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--000- -

(BEG NNI NG OF TRANSCRI PTI ON)
(Proceedi ngs begin)

HEARI NGS OFFI CER: Ckay. Good
nmorning. M nanme is Phil Hummrer. [|'mthe water right
section manager for the Idaho Departnent of Water
Resources in the departnent's state office.

| ' ve been designated as the hearing
officer for this proceeding on behalf of Director Matt
Weaver. Assisting nme today is Denise[phonetic] Ml um
an adm ni strative assistant in southern regional
of fice.

The purpose for this hearing is to
recei ve evidence and testinony in connection with
application for Transfer Number 87938, filed May 11,
2023 by the City of Heyburn. Opposing the change the
beneficial use of water rights 36 4233, 36 7970, 36
8332, 36 8744, and 36 17185 to nunici pal use.

I n the change aut horized points of
di version of those five rights and municipal water
rights 36 8550 and 36 8738.

The hearing's begi nni ng Tuesday, July
9, 2024 at 10:15, at the Twin Falls County West

Building in Twwn Falls. The hearing will be conducted
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I n conpliance with applicable provisions of chapters 2
and 17 of the Title 42 |Idaho code, chapter 52 of Title
67 | daho code, and the departnent's rul es of

procedure, ADAPA 37.01.01.

Participating in this hearing are
representatives for the City of Heyburn. And I'IIl ask
the city's representative to introduce the parti es.

MR. BROMLEY: Chris Brom ey, attorney,
McHugh Broml ey, on behalf of City of Heyburn. Then I
have with me Dr. Charles Brockway, Brockway
Engi neering, as ny only w tness.

HEARI NGS OFFI CER: Okay. Prior to the
hearing, the city has identified nine exhibits, one
W t ness.

In addition to those exhibits, 1"l
take official notice of the departnment's file for the
application Transfer Nunber 87938, past deci sions,
orders of the departnent, the departnent's water right
records, specifically the records for water rights 36
4233, 36 7970, 36 8332, 36 8550, 36 8738, 36 8744, 36
17185.

"1l take official record of reports,
measur enents, (indecipherable) records in the
departnment's files, (indecipherable) reports in the

departnent files.
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And with those prelimnary matters
concl uded, applicant may begin. M. Bronley.

MR. BROWLEY: Do you want to swear the
W tness in?

HEARI NGS OFFI CER:  Yes.

Pl ease raise your right hand.

Do you solemmly affirmthe testinony
you are about to give is the truth, the whole truth,
and not hing but the truth?

MR. BROCKWAY: | do.

HEARI NGS OFFI CER: Pl ease be seat ed.

Thanks for the rem nder.

MR. BROMLEY: Sure thing.

EXAM NATI ON

BY MR. BROMLEY:

Q. Al right. Dr. Brockway, please state your
name.

A. Charl es G Brockway.

Q And who do you work for?

A. Brockway Engi neeri ng.

Q Where i s Brockway Engi neering | ocated?

A Twin Falls, Idaho.

Q Al right. What's your educati onal

background, Dr. Brockway?
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A. | have a Bachel or of Science in civil
engi neering fromthe University of Idaho and a Doctor
of Philosophy in civil -- civil and environnment al
engi neering fromthe University of |owa.

Q And how | ong have you been working as a
pr of essi onal ?

A. Thirty-one years.

Q And generally, what's your experience with
water rights in the state of |daho?

A Pretty extensive experience from-- from
day one. Working on every aspect of water right
adm ni stration, hydrol ogic analysis, hearings |ike
this one, simlar matters.

Q Have you testified before as an expert
witness in the Departnent of Water Resources hearings?

A. Yes.

Q Most recently, do you recall when you | ast
testified as an expert?

A. Most recently would be, | believe, the --
the hearing last fall relative to the Big Wod ground

water noratorium mtter.

Q And were you qualified as an expert there?
A Yes.
Q Okay.
MR. BROMLEY: Hearing O ficer, |'d
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nove to introduce Dr. Brockway as an expert witness in
all matters concerning water rights and for his
testi nony here today.

HEARI NGS OFFI CER:  Ckay.

Q. (BY MR. BROWLEY) Dr. Brockway, are you
here today to provide expert opinions as to the
transfer we're discussing?

A. Yes.

MR. BROWLEY: Ckay. I'mgoing to -- |
realize that a lot of these docunents are already in
the record. However, just for ease of reference, if
you could mark this as Exhibit 1. This is the
application for transfer.

HEARI NGS OFFI CER: (I naudi bl e.)

MR. BROMLEY: \Which should also be in
the file. Just again for ease of reference.

HEARI NGS OFFI CER: Thank you.

Q (BY MR- BROWLEY) All right. | am handing
you what's been marked as Exhibit 1. If you could
identify this docunent and explain it to us, please.

A. This is the application for transfer that
was submtted by our office to the Departnent of Water
Resources for the -- the matter that we're here today
di scussi ng.

Q Okay. And generally, Dr. Brockway, what
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was the city trying to acconplish with this transfer?

A. It's relatively sinple. The city had
recently acquired sonme water rights known as the
Waysi de rights, and the purpose of the transfer was to
I ncorporate those water rights and wells into the city
system by converting the beneficial use of the rights
to municipal use and sinultaneously adding those new
wells as points of diversion on the city's existing
ri ght and adding the Wayside wells as points of
di version -- excuse ne -- adding the city's existing
well's as points of diversion on the Wayside rights so
that all rights would be incorporated into city's
pl ace of use with all points of diversion authorized
on them

Q And what were the purposes of use
associated with these rights the city had acquired?

A There -- they were irrigation, donestic,
and comerci al .

Q When | | ook at the | ast page of the
transfer docunment and | see a map, if you could just
turn there.

A. Yes.

Q And this was prepared by -- by your office.
So when we | ook at this map, which is the | ast page of

Exhibit 1, if you could explain where these wells were
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going to be. The -- the water rights that we were
just tal king about that the city had acquired and were
trying to transfer, and just talk us through this map,
where those wells are located. Generally just how the
city systemis set up, if you would.

A. The orange line on this map is the city's
service area. The wells designated as wells nunber 2,
3, and 4 are the city's -- | call -- 1 wll call them
the existing nmunicipal wells prior to the transfer.

Wel I's nunmber 5A, 5B, and the Joshnick
well are the wells appertinent to the Wayside rights.
And those are the rights that the city acquired and

W shes to incorporate into the system

Q Okay. And so then if you go one page
before that, we've got a -- another map that | see.
It appears to nme this is a zoonmed-in | ook of -- of the

-- | guess that would be the northeast corner that we
were | ooking at in the prior map. |Is that correct?
A That's correct.
Q Okay. So this is -- this is showing then
what -- what was going on on the ground, the water
t hen that was being used to supply these areas. |Is
t hat your understandi ng?
A. Correct.

Q Okay. And | see there's a Fearless Farris

Page 10

Veritext Lega Solutions
Caendar-ldaho@veritext.com 208-343-4004




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

Transcript of Proceedings; July 9, 2024

wel |l and a Heyburn Estates well and a Wayside well and
then that Joshnick well.

A. Yes.

Q And those then correspond with -- on the --
on the prior map that we were | ooking at on the | ast

page as wells 5A 5B, and Joshnick?

A. Yes. Wth the exception of the Fearl ess
Farris well.

Q Okay. And is that no | onger being used?

A. That's my understandi ng. Yeah.

Q Thank you. All right. So the city then

files this application for transfer. And I'mgoing to
hand you what's been nmarked as Exhi bit 3.

MR. BROMLEY: O | will ask for it to
be marked as Exhibit 3.

HEARI NGS OFFI CER: Thank you.

Q (BY MR. BROMLEY) And quickly, before we

tal k about Exhibit 3, just going back to the Exhibit 1
and when this transfer was filed. Ws it your opinion
that the transfer as file was approvabl e w t hout

I njury, wthout enlargenents to other water rights?

A. Yes.
Q And why was that?
A. Hi storically, these -- the water diverted

into the Wayside rights was diverted fromthe sane
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aqui fer fromwhich the existing city wells divert, and
that water was discharged to the city waste water
system just as all the other city water, collected and
conveyed to the waste water treatnent plant, treated
along with all the other water and di scharged to the
Snake River.
So we felt that by incorporating these

ri ghts, nothing was going to change, and we didn't see
how t hat woul d be an enl argenent or an injury.

Q Okay. Thank you. So then you have in
front of you what's been marked as Exhibit 3. What's

t hi s document ?

A. This is the approved transfer.

Q And what -- what happened in the approved
transfer?

A. So the departnent disagreed with our

anal ysis and said that, as | understand it, because
the use was being changed to nunicipal, none of the
donmestic use volunmes could be allowed to be
transferred. So the departnent reduced all of those
vol unmes to zero.

They mai ntai ned the comercial volume of, |
believe, .9 acre feet, because it was initially
determ ned that that use, the commercial use, could be

a hundred percent consunptive and therefore
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transferable.

So the result was that those volunes that |
menti oned were zeroed out and the approved vol ume was
about half what was applied for.

Q Okay. And when | | ook at Exhibit 3, toward
the back -- and you just explained your just shorthand
as to what happened with volunes being reduced, sone
bei ng zeroed out -- | see a nmenp on page 23, which is
five pages fromthe back, dated January 15, 2024, from
Cory Skinner to the file.

Are you -- are you there?
A Yes. | see it.
Q Okay. Have you seen this nmeno before?
A. Yes.
Q And who's Cory Skinner?
A. He is the regional manner of the departnent

of water resources southern region.
Q Okay. Wen | look at the first page of
this meno, the -- the last line there, it says, injury

to other water rights. Do you see that?

A. Yes.

Q And what was M. Skinner's opinion?

A. None anti ci pat ed.

Q Okay. Then | go to the next page, and

there is a paragraph expl ai ning enl argenent of use.
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If you could read that paragraph into the
record, and then let's talk about it.

A. The applicant proposed all owi ng nore vol une
t hrough the change in nature of use than what w ||
ultimately be approved. A neeting was held between
me, |DWR adm nistration, and | DWR eastern and western
regi onal managers.

During this neeting, it was decided that
| DAR cannot allow volune credit in a conversion from
I n- house donestic use to nunicipal use. See Transfer
Number 82259, approved in 2018. However, credit for
di version rights for in-house use could be all owed.
Accounting for this, the follow ng all owed
rate and volunes for the rights will be approved.

Q Okay. And then as we scroll through the
rest of this meno, it then is an explanation, as |
understand it, of how the volunes are being reduced.
| s that correct?

A. Yes. That's right.

Q Okay. So M. Skinner then explains a
policy for reducing volunmes. Was this policy based on

fact or was this policy based on just nerely policy?

A In ny opinion, it's just nerely policy.
Q Okay. And we will come back to this nmeno
| ater on, but for right now, let's -- let's nove
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forward.

Is it your understandi ng then, Dr.
Brockway, that after this prelimnary order was issued
ap -- we'll say in quotes approving the transfer,
however reducing volunes, that the city then

petitioned for reconsideration?

A Yes.
Q Okay. And that was al so supported, if you
recall, by a declaration of Tony Morley?
A. Yes.
MR. BROMLEY: Those docunments, M.
Hearing O ficer, are already in the record. | -- | do
have t hem marked -- you know, what | would ask to be

mar ked as Exhibits 4 and Exhibits 5. Again, just for
ease of reference.

So petition to reconsideration, mark
that as Exhibit 4. And then the declaration of Tony
Morley will be Exhibit 5.

HEARI NGS OFFI CER: Thank you.

Q (BY MR. BROMLEY) Add that to your pile,
but I don't think we're going to talk about it.

A. Okay.

Q Al right. So | amgoing to then ask you,
Dr. Brockway, to | ook at what |'ve got as Exhibit 6,

and will be marked as such. And this is the
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prelimnary order.
MR. BROWMLEY: Again, another docunent

that's in the record, but just for ease of reference.

Thank you.

Q (BY MR. BROMLEY) Okay. What is this
docunent ?

A. This is a prelimnary order granting the

petition for reconsideration and anendi ng the transfer
approval .

Q Okay. And generally, what happened then
with the prelimnary order?

A. So as | understand it, the departnent
reviewed the record, decided that insufficient
evi dence was provided for the historic consunptive use
at the Wayside area, including the comercial use from
one of the Wayside wells, and further reduced the
annual volunme by .9 acre feet. Thereby disallow ng
all of the donestic and commercial vol une.

Q Okay. So again, the transfer was |I'l| say
approved in quotes, but this iteration of the approval

actually reduced the volunes fromthe first approval,

correct?
A. Correct.
Q Okay. Let's |ook then at concl usion of |aw

paragraph 7, which is on page 3 of the prelimnary
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order. And if you could please read paragraph 7 into
the | anguage -- into the record.

A. The applicant's transfer and petition did
not include evidence confirmng the historic
consunptive use wat -- excuse ne -- consunptive water
use in the Wayside Cafe, Stinker Station, and in-house
use. The donestic and commercial uses for rights 36
4233, 36 7970, 36 8332, 36 8744, and 36 17185 prior to
the transfer.

The departnment nust limt the
transferred volunes of these rights to ensure the
proposed change to nunicipal use does not result in an

enl argenment in use of the water rights.

Q Okay. Let's talk about that second
sentence. We will conme back to the first sentence
when we tal k about waste water | ater. But let's talk

about that second sentence where it says, the
departnment nust limt the transferred vol unes of these
rights to ensure the proposed changes to nunici pal use
does not result in enlargenent in use of the water
rights.

s there anything in the prelimnary order
t hat you understand that explains this to ensure idea?
Is there anything in this order that is factual in

your belief?
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A. | -- well, | think there's sone facts in

here. But the -- the npost inportant fact is -- is

omtted, which is the before and after analysis to

determ ne what the actual effect of the change is.

Q And what is that?

A. The actual effect of the change is zero,

because hydraulically and hydrol ogically, the water

usage, distribution, collection, and return wll be

t he sane.

Q So is it your opinion then that no

enl argenent can occur in this transfer?

A. Yes. That's ny opinion. And we make -- we

make M. Broml ey cone to a potential condition to

substanti ate that opinion.

Q So long as nothing changes, there would be
no enlargenent. |Is that your opinion?

A. That's a better way to state it.

Q Okay. Sonetinmes it takes nme a couple
bi tes.

Al right. 1'mgoing to hand you what |

w ||l have marked as Exhibit 8. Al right. Wat is
Exhi bit 8?

A. This is a technical nmenorandum prepared by

Greg Sullivan in our office and nyself as the expert

report in this matter.
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Q Al right. So let's -- let's talk through
this meno. |t appears to ne that you've got various
tabl es, and you're expl aining on page 1 what the water
rights look Iike before the transfer.

Is that a fair statenent?

A. Yes.
Q Okay. Then | see below Table 1, you have
sone statenents here. |IDWR policy in general is to

allow only the consunptive portion of a water right to
be changed to nunicipal use -- usage. However, this
policy cannot be properly inplenmented unless the
actual hydrol ogy of individual situations is analyzed.

s that what you were just discussing with
me in regards to the prelimnary order with this to

ensure | anguage that we were | ooking at, that second

sentence of -- in the conclusions of | aw?
A. Yes.
Q Is this an idea that not all transfers are

the same? Every transfer is different, and in order

to evaluate it, it should be evaluated on a

case- by-case basis rather than broad-brush strokes?
A. That's right. And | think that's

particularly apropos in the case of nunicipal usage,

because the usage of water and the treatnent nethod

and potential return flows can vary quite a bit
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between cities. So it's very inportant to use actual
sci ence, actual hydrologic information, and eval uate

t hings on a case-by-case basis.

Q Okay. So then if | turn to page 2, the top
two paragraphs on page 2, | see that you're eval uating
t he consunptive use for -- for irrigation. You're

saying it was eval uated based on ET I daho.
Is that howit's typically done with the
depart nent ?
A Yes, it is.
Q Okay. And that's -- that's a scientific
anal ysis, then, is that your understanding, of howto

determ ne what's consunptive?

A. Yes.

Q Okay. And then | see in the second
sentence of that first paragraph that there's a -- an
assunmed val ue of what's consunptive. |s that your

under st andi ng of how the departnent | ooks at

irrigation fromthe Burley station?

A. Yes.

Q Okay. So that's a nunber 3.21 acre feet
per acre.

A. Yes.

Q Okay. So then that second paragraph, the

donmestic portion of the rights in Table 2, could you
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explain how the departnent is -- or how you were
view ng the donmestic portion.

A. The donmestic portion historically has been
diverted fromthe aquifer used for primarily in-house
pur poses, which typically has negligi ble consunptive
| oss.

The -- the effluent fromthat use return to
the city's municipal waste water system as |
di scussed earlier, and then after the transfer woul d
continue to be used in that sanme manner.

Then the same anal ysis goes for the
commerci al portion of those rights.

Q That then, as we were discussing at the
begi nni ng when you believe there would be no injury or
enl argenent, that has to do with water is being punped
out of the eastern Snake plain aquifer and being
routed through the city systemand into the waste
water treatnment plant, ultimately then discharged to
the Snake River so that it is -- in your words when
am | ooki ng back on page 1, this is then wholly
consunptive to the aquifer since there is no return to
ground wat er.

A. That is correct.

Q Okay. And that in your mnd is just

hydr ol ogi c fact?
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A. Unl ess there's | eakage from the pipes,
whi ch can occur, but is typically negligible, that is
t he case.

Q Okay. |If | look at page 3, at the top of
page 3, you reference this |ongstanding internal
policy of the departnment identifying stock water
commercial and industrial use as a hundred percent

consunpti ve.

A. Yes.

Q How | ong have you been aware of this
policy?

A. | think this policy, not to speak for

everybody in the departnent, appeared to ne to have
Its genesis perhaps 25 years ago in the plethora of
transfer applications to convert irrigation use to
dairy use.

Eventual |y, the departnent canme to a policy
that it was just going to assune that commercial use
such as in a dairy was just a hundred percent
consunptive, even if it wasn't.

And we -- we, the science community, didn't
like it then any nore than we like it now, but that
that was kind of the genesis of it, | think.

And I'msorry. Wat was the question?

Q No. | was just trying to understand, you
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know, how | ong you' ve been aware of this -- this
policy.

A. Oh, it's, yes, probably 25 years. But
specifically for nunicipal, it's really cone nore to a
head maybe in the past five to 10 years, | would say.

Q And by that, what do you nean?

A. Well, up until that point, for exanple, the
departnment would -- woul d approve new nuni ci pa

applications for in-house use only, assunmng it was
essentially nonconsunptive, as an exanple.

The policy then seened to norph into, nope,
we have to assune that everything is a hundred percent
consunptive, even if it isn't, because it could be,
because a city or a subdivision mght at some point in
the future, for exanple, change its waste water
di sposal nmethod to a nore consunptive or a fully
consunpti ve net hod.

And so ny understanding was to guard
agai nst that, this assunption of full consunption was
sinply adopted as policy

Q Okay. Thank you. So then | see in

par agraph C on page 3 a discussion about the Cory

Ski nner nmenp that we went over. s that correct?
A. Yes.
Q Okay. And then when | turn to page 4, |
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see another reference here in the third sentence in
the first paragraph that the departnent determ ned
that the applicant did not provide sufficient

hi storical consunptive use analysis for the donestic
and comrerci al uses.

We di scussed that, correct?

A. Yes.

Q All right. Let's then talk about paragraph
D, which is what you say is the water bal ance reality.
If you could just explain to nme what your opinions are
i n paragraph D.

A. So this section describes a -- an exanpl e
wat er bal ance, if you will, of this -- that describes
the water use before and after this transfer.

Based on the best -- our best understandi ng
of the actual hydrol ogy of the historical and the
future usage under those are five rights.

So it accounts for diversion fromthe
aqui fer, consunptive use fromthe overall water
resource, the return to the aquifer, and the discharge
fromthe Heyburn waste water system back to the Snake
Ri ver.

It accounts for consunptive use from
irrigation. |t accounts, again, for the fact that the

Wayside rights were fully consunptive to the aquifer
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and will continue to be. It accounts return flows to
the river.

And | guess the purpose of the exercise was
just to denonstrate that this is an exanple of the
sci ence that we woul d expect the departnent woul d
eval uate, perhaps do on their own, or ask consultants
to do, and adhere to when determining injury or
enl ar genent .

And in this case, it's so straightforward
that it can be denonstrated that really nothing's
going to change relative to aquifer depletion,
consunptive use, or return flow.

That was the purpose of the exercise.

Q Okay. And Table 5 then, is that a summry
of what you concl ude --

A. Yes.

Q -- froma nunbers standpoint.

And that's these are the volunmes that you
believe, in your expert opinion, should be approved?

A. Yes.
Q So in summary, your opinions in Exhibit 8,

what are those opinions?

A. Wel |, one overarching thing would be, and
we' ve discussed it, is that every case is a little
different. Sonme are very different than others. And
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so it's very inportant that each case | ook -- be

| ooked at from a hydrol ogi c standpoint on a

case- by-case basis considering the hydrol ogic facts of
the case. So that's -- that's perhaps an overarching
opi ni on.

You know, it's good to have policies. W
need policies, but to -- it's -- it's not the best
science to, you know, have presunptions and policies
that override pretty clear scientific facts of the
case. So that's -- that's definitely opinion that |
have.

In the -- in the specific case that we're
dealing with here, one opinion would be that this
wat er usage is consunptive to the aquifer, there is no
doubt about that, and will continue to be. That
regardl ess of the historic consunptiveness of the
Wayside rights, it will -- they will continue to be
di scharged into the waste water system and continue to
be returned, absent sone major change with the city's
system

And that if there is an enl argenent
concern, which, again, based on the hydrol ogy, | don't
think there is, but if there is, that can certainly be
taken care of with -- with proper approval and

conditioning of -- of the water right with -- with a
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sinple condition simlar to many conditions that the
departnment often approves.

So | guess the bottomline, M. Bronmley, is
| don't -- | don't see how there's any enlargenent. |
don't see how there's any additional depletion to the
aqui fer, any additional depletion to the Snake River
before or after the change -- the transfer.

Q Thank you. All right. Let's shift gears
here and tal k about waste water disposal.

So if we go back to Exhibit 6, which is the
prelimnary order.

A. Al right.

Q So paragraph 8 on page 3 is a recitation of
the definition of consunptive use in |Idaho Code
42-202B sub 1. Do you see that?

A. Yes.

Q Do you have any reason to agree or disagree
with that definition?

A No. | nean, it's a broad definition. The
only caveat | would nake is that it -- on a
case- by-case basis, sonetines you have to | ook at
di fferent sources, and a use m ght be consunptive to
one source and | ess consunptive or not consunptive to
anot her source.

So other than that, yeah, that's a -- |
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think it's a correct definition.

Q Okay. | amgoing to have what we've
identified as Exhibit 2 marked. And this is a -- sone
emai | discussion from Janes Cefalo to you and ne and

sone other parties to a different City of Heyburn

transfer.
And you' ve seen Exhibit 2 before?
A. Yes.
Q Okay. And generally, what is Exhibit 2

t al ki ng about ?

A. Well, as you nmentioned, it's a different
application. But in general, it's talking about the
City of Heyburn's water usage and how consunptive that
usage may be.

Q Okay. So if we |look at the second page of
this email, the paragraph above where it says, | | ook
forward to our discussion, Janes, | see a |line that
starts with the word further. [It's nost of the way
down in that paragraph.

A. Yes.

Q Wul d you read that sentence and the next
two sentences, please.

A. Further, the city's waste water flow for
2013 suggests that the diversion volume reported for

that year is not reliable. Mst of the water punped
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by the city is not consuned and is discharged into a
drai n channel connected to the Snake River.

For example, in 2022, the city diverted
513.7 acre feet and returned 510.5 acre feet to the
drain channel through its waste water facility. The
waste water plant returns the water to the reach of
t he Snake Ri ver nost inpacted by the punping fromthe
city's wells.

Based on the current ESPA nodel, over 40
percent depletion inpacts fromthe city's wells
propagate to the newly (indecipherable) reach of the
Snake River.

Q Al right. And who is M. Cefal 0?

A. He is the regional manager for the
Depart ment of WAater Resources eastern region.

Q. Al right. And if | recall, in that nmeno
from M. Skinner that was part of the original
transfer approval, he said he had had a di scussion
with regi onal manage -- regional nanagers, including
t he eastern regi onal nmanager.

Do you recall that?

A. Yes.

Q Okay. So that woul d be a discussion then
al so invol ving Janes Cefal o.

A. | believe so.
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Q Al right. It would have to be. [|'m not
aware of any either eastern regional manager. Are
you?

A " m not either.

Q All right. Let's |ook then again at
Exhibit 6, if you got that in front of you. That's
the prelimnary order.

A. Oh. Yes, | have it.

Q And we had been tal ki ng about concl usi on of
| aw paragraph 7, if you recall that.

A. Yes.

Q And there are two sentences in that
concl usi on of |aw paragraph 7. And we had tal ked
about the second sentence of this to ensure idea.

This was this policy idea.
So that first sentence, what does that say?

A. It says that the -- or it asserts that the
transfer and petition did not include evidence
confirmng the historic consunptive water use for the
Waysi de uses.

Q Al right. Is it your understanding -- and
If we need to | ook at the declaration of Tony Morl ey,
we can do that. But is it your understanding that
this Waysi de area has historically been discharging

into the city's waste water treatnent plant?
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A. Yes.

Q Okay. So if we |look at this paragraph 7
that we were just discussing, and we think al so about
what the Cory Skinner nmeno said with his -- his
nmeeting with the other regional nmanagers, and then we
| ook at this -- excuse nme -- email from Janes Cefalo
that we were just discussing where it believes that
the city is nearly one hundred percent nonconsunptive,
m ght that have been a reason that the departnent was
not willing to transfer any volunes for the donestic

and commerci al uses?

A. It m ght have been.
Q Okay. Let's look now at Exhibit 9, which
is -- | will ask to be marked. This is the waste

wat er treatnment neno that now has a nuch nicer | ooking
first page than it did before.
What is this docunent?

A. This is a meno prepared by Geg Sullivan of
our office concerning current water usage and return
flow data for the City of Heyburn.

Q All right. So is it fair to say that this
was prepared in order to address that sentence that we
were | ooking at in paragraph 7 in the prelimnary
order, that the transfer and petition did not include

evidence confirmng historic consunptive use?
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A. Yes.
Q And is this another way of | ooking at the
consunptive use question? The first way that -- that

you di scussed consunptive use was all punping fromthe

eastern Snake plain aquifer by the City of Heyburn is

consunptive to the aquifer. Is that correct?
A. Correct.
Q Okay. So this then would be an alternative

way of | ooking at consunptive use that woul d address
the -- the definition in |Idaho Code 42-202B sub 1. 1Is

that correct?

A. Yes. This -- this is a black box nethod,
If you will, |looking at the overall water resource.
How nmuch was punped out of the water re -- overall

wat er resource, and how nuch returned to the overal
wat er resource, w thout regard to source.

Q Okay. And what then is found in Exhibit 97
What did you all conclude, based on your anal ysis?

A. So this -- by way of background, this --
this analysis involved data provided by the City of
Heyburn for 2023. The data included nonthly data for
wel | punping, waste water treatnment plant discharge,
and estimated inflow and infiltration into the waste
wat er system which is considerabl e, because there is

very shallow ground water in the area and there's
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considerable infiltration into the system

And that has been estimated by the city's
engi neering firmthat they hired in 2018 to conplete
the -- the facility plan. And that was JUB Engi neers.

Doing the arithmetic. Wth all of that
data, one can determ ne any inflow outflow bal ance and
t hus determ ne the anmpbunt of water that is
consunptively, i.e., does not return to the overall
wat er resource.

So it was -- it was determ ned, based on
that data, that the consunptive volunme for 2023 was
240 acre feet, which equated to 45 percent of the

vol unme of the water punped by the city's well field.

Q Okay. And there's a narrative then of that
on page 1. Is that correct?

A. Correct.

Q And then tell ne about page 2.

A. Page 2 is the nonthly data that | just

descri bed. And the calculations at the bottom
Q Okay. And then what do we see on page 3?
A Page 3 is a breakdown of the individual
wel | punping data by nmonth. And that data is sinply

sumrmari zed on page 2.

Q Al right. So then the bottomline is in
cal endar year 2023, if I look in the table on page 2,
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that of the total volunme that was punped, 45 percent
of that volunme was consuned, no longer returning to
the waters of the state. |Is that correct?

A. Or unaccounted for. Yes. So it no | onger
returned to the waters in the state.

Q Okay. And again, this is an alternative
way of -- of looking at the consunptive use question.
Agai n, your first opinion was that all water punped by
the City of Heyburn fromthe eastern Snake plain

aqui fer does not return to the aquifer, correct?

A. Correct.
Q This then is --
A. Less, again, as | nentioned, pipe |eakage,

whi ch may occur.

Q Correct. And this then is an alternative
way of | ooking at the question, which is that of all
of that water that's punped, 45 percent of it is |ost
to the waters of the state, i.e., not returned to the
Snake River.

A. Correct.

Q Thank you. The last |ine of questioning
that | have for you, Dr. Brockway, is that you've
hinted in your testinony about conditioning. Based on
your experience, do you typically see the departnent

-- why does -- let nme ask it this way.
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Why does the condition water right

approval s or transfer approval s?

A. Why do they do it?
Q. Correct.
A. Well, in nmy experience, it's -- it's nost

frequently done to nmake sure that the departnent is
following the aw and that those five criteria are
met. So they may condition a right to prevent
enl argenent, to restrict a volune, for exanple, to
prevent that, or they may condition it in such a way
that they believe will prevent injury to another water
ri ght hol der.

| would say those are the two prine
reasons.

Q Okay. And a condition, in your experience,
is it -- sonetinmes it directs the departnent to do
sonething to collect data. Oher tines it directs the
right holder to use the right in a particular way. |Is
that fair?

A. ' mnot sure | have seen one that directs
the departnment to collect data. O maybe |

m sunder st ood t he questi on.

Q No. That's actually how | asked it.

A. Okay.

Q So it would direct the departnent to
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collect data froma -- froma water right holder who's

supposed to al so be collecting data.

A. To -- to require the applicant to --

Q Uh- huh.

A. -- submt data to the departnment. Yes.
Q Okay.

A Yeabh.

Q Your opinion when we've -- the City of

Heyburn filed this application for transfers, there
was no injury and no enl argenent, correct?

A. Correct.

Q Based on -- on your testinony then and what
we' ve been di scussing today, do you think an approval
here could be conditioned in a way to ensure that the
City of Heyburn doesn't change its practices to becone
nore consunptive with the water that's at issue in
this transfer?

A. Yes.

MR. BROWLEY: AlIl right. I1'mgoing to
ask for this to be marked as Exhibit 10.

Q (BY MR. BROMLEY) Okay. Dr. Brockway, what
is Exhibit 107

A. There is a possible condition that woul d
pl ace a requirenment on the city to ensure that there

is -- If there -- I f there was a concern about
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enl argenent, that there would definitely be no
enl argenent or no change in use that could lead to
enl argenent under these rights in question.

So it would require that the comercial and
t he donmestic volunmes that have historically been
diverted and will continue to be diverted under these
water rights, which -- which amobunt to 40.3 acre feet
per year, shall continue to be discharged and returned
by the city to the Snake River via the treatnent
pl ant .

So if -- if sone extrene scenario were to
happen where the city radically changed its treatnent
process so that it becanme nore consunptive or maybe
fully consunptive -- it's difficult to envision any
scenari o where that m ght happen, but let's -- let's
hypot hesi ze.

In that case, the city would still be
obligated to return 40.3 acre feet to the river so
t hat not hi ng woul d change hydrol ogically under the --
relative to the before and after usage for the Waysi de
wat er rights.

And as | have nentioned before, it is
i nportant to | ook at consunptive use and do the water
bal ance as we've done, but this case is so

straightforward that at the end of the day it doesn't
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really matter how historically consunptive the water
rights were, because whatever it was, they are going
to continue to be that and this condition is a way to
ensure that under the worst case scenario, there is no
possi ble way for enlargenment to occur.

Q The type of -- of data that would be
gathered in this annual report that's referenced, is

-- Is that the kind of data that the city already

keeps?
A. Yes.
Q And | believe |I've understood that this is

the kind of data that the city's already submtting to

DEQ.

A. That is correct. They -- they have a -- a
di scharge permt, and they're -- they are regul ated by
DEQ and they are required to neasure and report. It's

call ed a discharge nonitoring report, or DVR A very
detailed report on the anpbunt and quality of water

that they're returning to the river.

Q Do you work with clients in the DEQ field?
A. Yes.
Q Are there consequences to water users if

they don't conply with DEQ requirenments?
A. Yes.
Q Do you know what any of those m ght be?
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A. Well, as a broad brush, there's a --
there's a wide range, but up to and including fines or
even crim nal charges.

Q So if the city is required to submt this
kind of data to DEQ wth the threat of consequences
and penalties, do you think it's reasonable to assune
then that the city would be able to provide that data
to the Departnent of Water Resources?

A. Yes.

Q How many water right conditions have you
| ooked at over the course of your career?

A Hundr eds.

Q When you read a condition, are you able to
gat her a sense of whether it's denonstrable or not?

A. Yes. | think so.

Q Al right. |Is this kind of condition
adm ni strabl e?

A In ny opinion, very nuch so. This is just
about as sinple as they cone.

Q Okay. | have no further questions. Thank
you very nmuch, Dr. Brockway.

A. Thank you.

HEARI NGS OFFI CER: | have a couple of
guestions before we concl ude.

Earlier in your testinony, you were
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speaki ng about the systens involved with the Waysi de
wells and the city wells and tal ki ng about how t he
system s not going to be changed. Are the -- the
question was, are the Wayside wells, they currently
connected to this -- a distribution system where water
diverted fromthose wells could serve the rest of the
-- or the entire service area of the city?

DR. BROCKWAY: | do not believe so.

HEARI NGS OFFI CER: So the -- the water
that's diverted under the water that's before the
transfer is separate fromthe city systemcurrently
di scharged to the treatnent facility?

DR. BROCKWAY: The Wayside wells draw
fromthe sanme aquifer, but piping wise there is not a
physi cal connecti on.

MR. BROWLEY: It's planned.

DR. BROCKWAY: Yeah.

HEARI NGS OFFI CER:  Ckay. | was
qui ckly scanning the -- that answers that question.

So the condition proposed in Exhibit
10, just for clarification, it lists an amunt of 40.3
acre feet being discharged to the city -- or
di scharged by the City of Heyburn.

That volune is the nunmber-to-acre feet

that's calculated to be currently discharged. That's
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right?

DR. BROCKWAY: Fromthe -- fromthe
donmestic and conmercial --

HEARI NGS OFFI CER:  Ckay.

DR. BROCKWAY: -- portions.

HEARI NGS OFFI CER: That's the nunber
that's the portion of the water rights involved in the
transfer. The nonnunicipal water, that's their
portion that the city discharges.

DR. BROCKWAY: Correct.

HEARI NGS OFFI CER: Okay. | think the
| ast question | had. You were asked about the
definition of consunptive (inaudible) go to 42202B

DR. BROCKVWAY: Ri ght .

HEARI NGS OFFI CER: And you sai d that
you thought it was worth -- or that the departnent
shoul d consider a source. Are you looking at historic
consunptive vol une?

DR. BROCKWAY: | do think that
considering the potential for different sources
I nvol ved is an inportant part of the hydrol ogic
analysis. And there are -- there are cases where
that's really not a relevant factor, that there maybe
is only one source involved. So it -- so it -- that

factor would not play in.
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HEARI NGS OFFI CER: Ckay. In your --
your experience working with water rights, water right
transfers, are you famliar with a tine when the
depart nent has consi dered different sources
consi dering consunptive vol une?

DR. BROCKWAY: Boy, that's a difficult
one to answer. | -- | can't think of any at the
nmonment .

There's -- there's a pending
application that the City of Twwn Falls has for a
di version froma spring source on the north side of
t he Snake River, to be returned to the river via the
city's treatnment plant. And | know that the source
| ssue has cone up anong other issues in that
application, but there's been no disposition of that
yet.

So in ny experience, M. Hearing
Officer, it doesn't conme up a |lot, because just the
nature of things. Usually we're dealing with one
source. So...

HEARI NGS OFFI CER: Ckay. | think --
" mjust checking ny notes. | think the questions I

had witten down ahead of tine were answered.

You nmentioned that the -- what was the
name -- Fearless Farris snell -- well that's marked in
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the maps, in the application, you nentioned that that
I's no | onger in use.

DR. BROCKWAY: That's ny
understanding. O -- or will no | onger be used.

HEARI NGS OFFI CER: Ckay. |Is that the

wel |l that had in the past been used for the gas

station and the -- as the conventional use?

DR. BROCKWAY: | believe so.

HEARI NG OFFI CER: Ckay. | think those
were all the questions | had. |If you had any
fol | ow up.

MR. BROWLEY: | don't. |If we could

have five m nutes.

HEARI NGS OFFI CER:  Yeah.

MR. BROWLEY: And just go off the
record for five mnutes and cone back.

HEARI NGS OFFI CER:  Sure.

(Recess taken.)

HEARI NGS OFFI CER: Ckay. We are back
on the record for the City of Heyburn's transfer,
87938. It's now 11:26, and we are doing sone
foll ow-up questions.

MR. BROWLEY: Just one foll ow up,
Hearing O ficer, on the first question that you'd

asked, which was the interconnection of the Waysi de
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wells to the city's drinking water system

FURTHER EXAM NATI ON
BY MR. BROMLEY:
Q So, Dr. Brockway, Exhibit 5 is a
decl aration of Tony Morley. | had handed that to you

at one point.

A. Yes. | have it.
Q The -- the first page there, paragraph 4,
M. Morley explains that the -- that the waste water

system at Waysi de has been connected to the city's
waste water treatnent plant since approximately July
6, 1982. Do you see that?

A. Yes.

Q Okay. And is -- | think it was generally
your understanding that this area has | ong been
connected on the waste water side to the city's waste
water treatnment plant. |s that correct?

A. Correct.

Q So then ny understandi ng was that the
hearing officer was asking questions about the -- the
pot abl e side, the drinking water side of the supply
si de pi pes.

Was that your understandi ng?

A. Yes.
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Q Okay. So the waste water side has been
connected to the treatnment plant since 1982. And then
what i s your understanding about this area on the
drinking water side, when it will be interconnected
wth the city systenf

A My understanding is that the drinking water
systemis not currently connected, but it's in the
service area. And, and based on the city's pl anning
docunments and comuni cati ons with engi neering staff,
that within roughly three years, the planis to
connect the Wayside area to the rest of the city
drinking water system

Q OCkay. Thank you.

A. Yes.

MR. BROWLEY: | don't have any further
foll ow-up, Hearing O ficer, unless you have any
foll ow-up of Dr. Brockway.

HEARI NGS OFFI CER: One rel ated
guesti on.

Exhibit 1 is the application for
transfer submtted, and on page 2 there's a section A,
pur pose of transfer. Do you see that section?

This is the section where the
applicant can mark what the intension is and the

application has a check box for the change in place of
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use.

DR. BROCKWAY:  Yes.

HEARI NG OFFI CER:  Is it your
under st andi ng that besides the nature of use change
and the proposed changes to the points of diversion,
the place of use of the Wayside wells is also a
proposed change to the service area that -- the city's
service area?

DR. BROCKWAY:  Yes.

HEARI NGS OFFI CER: And that's
represented by the map? The map on the | ast page of
t he application?

DR. BROCKWAY:  Yes.

HEARI NGS OFFI CER: Ckay. Thank you.

DR. BROCKWAY: Thank you.

MR. BROWLEY: Ckay. Just a
housekeeping matter. W' d nove to admt the exhibits
t hat we di scussed, which would be Exhibit 1, Exhibit
2, Exhibit 3, Exhibit 4, Exhibit 5, Exhibit 6, Exhibit
8, Exhibit 9, and Exhibit 10. That was everything |
had that 1'd introduced.

Exhibit 7, which I did not introduce,
again, is part of the record. It was just our request
for hearing. | didn't see a need to introduce it

since we weren't going to discuss it.
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HEARI NG OFFI CER: Ckay. Exhibits
of fered and accept ed.
(Exhi bit Nunmbers 1 through 6 and
Exhibits 8 through 10 are admtted
into evidence.)
MR. BROWLEY: | think all of the
mar ked ones are over on your table. Just make sure to
gi ve those back.
HEARI NGS OFFI CER:  Ckay.
DR. BROCKWAY: Put them over here so |
don't run off with them
HEARI NGS OFFI CER:  Then if there's
nothing else, that's all we need to discuss on the
record. The hearing is now concluded. The record is
cl osed.
And | will issue an order on this
matter in 90 days (i ndeci pherable).
(Proceedi ngs concl uded.)

(END OF TRANSCRI PTI ON)
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