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PETITIONERS, the Idaho Water Resource Board (“Board”) and the Idaho
Department of Fish and Game (“IDFG”), by and through their counsel of record, and pursuant
to Idaho Code 88 42-1701A(4) and 67-5270 and to Rule 84 of the Idaho Rules of Civil
Procedure, hereby file this Notice of Appeal and Petition for Judicial Review of Final Agency
Action to obtain judicial review of a final agency action of the Idaho Department of Water
Resources (“IDWR™).

STATEMENT OF THE CASE

1. This is a civil action filed pursuant to Idaho Code 88 42-1701A(4) and 67-5270
and Rule 84 of the Idaho Rules of Civil Procedure for judicial review of the Order on
Exceptions; Final Order (“Final Order”) issued on May 21, 2020 by Gary Spackman, the
Director of IDWR, in the above-referenced contested case proceeding before IDWR, which
was entitled In the Matter of Application for Permit No. 74-16187 in the Name of Kurt W.
Bird or Janet E. Bird. A copy of the Final Order is attached as Exhibit 1.

2. Application for Permit No. 74-16187 (“Application”) was filed with IDWR on
or about October 12, 2018, and sought a permit to appropriate the public waters of the State of
Idaho. Specifically, the Application sought a permit to divert 6.4 cfs of water from Big
Timber Creek, a tributary of the upper Lemhi River, to irrigate approximately 320 acres of
nearby lands. The Board and IDFG filed protests to the Application, on the basis that the
project proposed by the Application is contrary to the “local public interest” associated with
efforts to protect and recover populations of certain species of fish listed under the
Endangered Species Act (“ESA”). ldaho Code 8§ 42-203A(5)(e). A number of other parties

also filed protests to the Application on various grounds, including the “local public interest.”
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3. A hearing was held on August 28-29, 2019, in Salmon, Idaho. The Hearing
Officer issued a Preliminary Order Approving Application on January 9, 2020 (““Preliminary
Order”) that approved the Application, with conditions, including conditions intended to
protect the “local public interest.” The Applicant filed a petition for reconsideration of
Preliminary Order, and the Board and IDFG (collectively, “Agencies”) filed a petition for
clarification or in the alternative reconsideration of the Preliminary Order. On February 6,
2020, the Hearing Officer issued an Order Granting Petitions, In Part, and an Amended
Preliminary Order Approving Application (“Amended Preliminary Order”) that, among other
things, modified the conditions of approval. The Agencies filed exceptions to the Amended
Preliminary Order, and on May 21, 2020, the Director of IDWR issued the Final Order,
which denied in part and granted in part the Agencies’ exceptions, and further modified the
conditions of approval.

4. It is the Agencies’ position that the Application should have approved only
with certain additional conditions that were not included in the Final Order; and that without
those additional conditions the Final Order is inconsistent with the State Water Plan and
conflicts with the local public interest associated with protecting and recovering anadromous
fish and bull trout protected by the ESA. This local public interest includes but is not limited
to the Agencies’ efforts to protect and recover the listed fish species and thereby reduce the
risk of federal actions to enforce the ESA that would adversely affect the local economy.

JURISDICTION AND VENUE

5. The Final Order is a final agency action that is subject to judicial review

pursuant to Idaho Code § 67-5270(3).
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6. This petition is authorized by Idaho Code 88 42-1701A(4) and 67-5273, and
Rule 84 of the Idaho Rules of Civil Procedure.

7. This Court has jurisdiction over this action pursuant to Idaho Code 88§ 42-
1701A(4) and 67-5270-67-5279.

8. Venue lies in this Court pursuant to Idaho Code § 67-5272(b)—(c). The Final
Order was issued by the Director of IDWR at IDWR’s state office, which is located in Ada
County. The Board’s principal place of business is located at IDWR’s state office, in Ada
County. IDFG’s state office is also located in Ada County.

9. Pursuant to the Idaho Supreme Court’s Administrative Order issued on
December 9, 2009, a copy of which is attached as Exhibit 2, “all petitions for judicial review
of any decision regarding the administration of water rights from the Department of Water
Resources shall be assigned to the presiding judge of the Snake River Basin Adjudication
District Court of the Fifth Judicial District.” The Administrative Order authorized the Snake
River Basin Adjudication District Court “to develop the procedural rules necessary to
implement this order.” The Snake River Basin Adjudication District Court issued an order
adopting such procedures, a copy of which is attached as Exhibit 3, on July 1, 2010. This
order instructs the clerk of the district court in which a petition for judicial review of an
IDWR decision is filed to issue a Notice of Reassignment that assigns the matter to the
presiding judge of the Snake River Basin Adjudication District Court of the Fifth Judicial
District for disposition and further proceedings. A copy of the Snake River Basin

Adjudication District Court’s Notice of Reassignment form is included in Exhibit 3.
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PARTIES

10. Petitioner the Idaho Water Resource Board is the “State Water Resource
Agency” authorized by the Idaho Constitution. Idaho Const. art. XV § 7; ldaho Code § 42-
1732. The Board’s main office and principal place of business are located at 322 East Front
Street, Boise Idaho.

11. Petitioner the Idaho Department of Fish and Game is an executive department
of the government of the State of Idaho. lIdaho Code § 36-101. IDFG’s state office and
principal place of business are located at 600 South Walnut Street, Boise, Idaho.

12. Respondent the Idaho Department of Water Resources is an executive
department of the government of the State of Idaho. ldaho Code 8§ 42-1701(1). IDWR’s state
office and principal place of business are located at 322 East Front Street, Boise Idaho.

STATEMENT OF INITIAL ISSUES

13. Pursuant to 1.R.C.P. 84(c)(5), the Petitioners assert the following initial issues
for judicial review:

a. Whether the Final Order is “consistent” with the Idaho State Water Plan,
Idaho Code § 42-1734B(4);

b. Whether the Final Order is contrary to and undermines the Board’s Water
Transactions Program;

c. Whether the Final Order, by approving the Application with conditions that
allow flows secured by the Board’s Water Transaction Program to be
“counted” for purposes of administering the so-called “bypass flow”

conditions, conflicts with the local public interest and:
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I. Violates constitutional or statutory provisions;
ii. Isinexcess of IDWR’s statutory authority;
ii. Is made upon unlawful procedure;
iv. Is not supported by substantial evidence in the record as a whole; and
v. lIsarbitrary, capricious, or an abuse of discretion.

d. Whether the Final Order, by approving the Application without conditions
prohibiting diversions during periods of so-called “peak flows,” and without
conditions prohibiting the diversion of so-called “high flows” onto the
permitted place of use, conflicts with the local public interest and:

i. Violates constitutional or statutory provisions;

I. Isinexcess of IDWR’s statutory authority;

iii. Is made upon unlawful procedure;
iv. Is not supported by substantial evidence in the record as a whole; and
v. Is arbitrary, capricious, or an abuse of discretion.
e. Whether the Final Order, by approving the Application without a condition
requiring administration at the “field headgate” rather than the “point of

diversion,” conflicts with the local public interest and:

i. Violates constitutional or statutory provisions;

I. Isinexcess of IDWR’s statutory authority;

ii. Is made upon unlawful procedure;
iv. Is not supported by substantial evidence in the record as a whole; and

v. Is arbitrary, capricious, or an abuse of discretion.
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Pursuant to I.R.C.P. 84(c)(5), the Agencies reserve the right to assert other or additional issues
that may be discovered.

AGENCY RECORD

14, Petitioners seek judicial review of the Order on Exceptions; Final Order
(“Final Order”) issued on May 21, 2020 by the Director of IDWR in the contested case
proceeding entitled In the Matter of Application for Permit No. 74-16187 in the Name of Kurt
W. Bird or Janet E. Bird.

15. Pursuant to Idaho Code 88 67-5275(1)(b) and 67-5249 and 1.R.C.P.
84(f)(1)(A), the agency record in this case consists of:

a. all notices of proceedings, pleadings, motions, briefs, petitions, and
intermediate rulings;

b. evidence received or considered;

c. astatement of matters officially noticed;

d. offers of proof and objections and rulings thereon;

e. the record prepared by the presiding officer under the provisions of section 67-
5242, Idaho Code, together with any transcript of all or part of that record,

f. staff memoranda or data submitted to the presiding officer or the agency head
in connection with the consideration of the proceeding; and

g. any recommended order, preliminary order, final order, or order on

reconsideration.
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16. Petitioners have contacted IDWR regarding the estimated fee for preparation
of the agency record and will pay to IDWR the estimated fee, as provided by IDWR, in
accordance with 1.R.C.P. 84(f).

17. IDWR held a hearing on the Application and the protests in Salmon, Idaho, on
August 28-29, 2019. Hearing Officer James Cefalo presided over the hearing. Audio
recordings of the hearing were made by Sharla Cox of IDWR, and stored as audio computer
files, which were subsequently made available to the parties. Ms. Cox has since retired and it
is believed that either the Hearing Officer or the Director is in possession of the original audio
recordings. The Hearing Officer’s office is located in IDWR’s Eastern Regional Office, 900
North Skyline Drive, Suite A, ldaho Falls, Idaho. The Director’s office is located at 322 East
Front Street, Boise ldaho.

18. Petitioners have contacted IDWR and requested that a transcript of the hearing
of August 28-29, 2019, be prepared pursuant to Idaho Code 8 67-5249(2)(e) and I.R.C.P.
84(c)(6). IDWR will provide its audio recordings of the hearing to M&M Court Reporting,
and Petitioners will remit the required deposit to M&M Court Reporting and request that it
prepare a transcript of the hearing in accordance with I.R.C.P. 84(g).

19. Service of this Notice of Appeal and Petition for Judicial Review of Agency
Action has been made, at the time of its filing, upon the Respondents and upon all other
parties to the contested case before IDWR, as indicated in the attached certificate of service.

DATED this 18" day of June 2020.

111

Iy
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on the 18" day of June 2020, | caused to be served a true and
correct copy of the foregoing document by the methods indicated:

GARRICK BAXTER

IDAHO DEPARTMENT OF WATER
RESOURCES322 E. FRONT STREET,
SUITE 648

BOISE, ID 83720-0098

ROBERT L HARRIS

HOLDEN, KIDWELL, HAHN & CRAPO
PLLC

1000 RIVERWALK DR., STE 200

P.0. BOX 50130

IDAHO FALLS, ID 83405

TRAVIS L THOMPSON

BARKER ROSHOLT & SIMPSON LLP
163 SECOND AVE WEST

P.O BOX 63

TWIN FALLS, ID 83303-0063

MARIE CALLAWAY KELLNER
MATTHEW A NYKIEL

IDAHO CONSERVATION LEAGUE
P.0. BOX 884

BOISE, ID 83701

JAMES CEFALO

IDAHO DEPARTMENT OF WATER
RESOURCES

900 N. SKYLINE DR., STE A

IDAHO FALLS, ID 83402-1718
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U.S. Mail, postage prepaid
Email:
garrick.baxter@idwr.idaho.gov

U.S. Mail, postage prepaid
Email: rharris@holdenlegal.com
U.S. Mail, postage prepaid
Email: tlt@idahowaters.com

U.S. Mail, postage prepaid
Email:
mkellner@idahoconservation.org
mnykiel@idahoconservation.org

U.S. Mail, postage prepaid
Email:
james.cefalo@idwr.idaho.gov
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PURCELL RANCH PARTNERSHIP U.S. Mail, postage prepaid
KERRY PURCELL
98 PURCELL LAND
LEADORE, ID 83464

KERRY PURCELL U.S. Mail, postage prepaid
1774 LEE CREEK ROAD
LEADORE, ID 83464

PENNY JANE OGDEN-EDWARDS U.S. Mail, postage prepaid
2330 S 350 W
PERRY, UT 84302

| further certify that M&M Court Reporting has been paid the estimated fee for
preparation of the transcript requested in the foregoing.

/sl Michael C. Orr
MICHAEL C. ORR
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EXHIBIT 1

Order on Exceptions; Final Order

In the Matter of Application for Permit No. 74-16187
in the Name of Kurt W. Bird or Janet E. Bird

(IDWR) (May 21, 2020)



BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF
APPLICATION FOR PERMIT ORDER ON EXCEPTIONS; FINAL
NO. 74-16187 IN THE NAME OF ORDER

KURT W. BIRD OR JANET E. BIRD

PROCEDURAL HISTORY

On October 12, 2018, Kurt W. Bird and Janet E. Bird (collectively “Applicants” or
“Bird”) filed Application for permit 74-16187 (“Proposed Permit 74-16187”) with the Idaho
Department of Water Resources (“Department”). The application was protested by Idaho
Conservation League, Idaho Department of Fish & Game (“IDFG”), Beyeler Ranches LLC,
High Bar Ditch Association, Carl Ellsworth, Purcell Ranch Partnership, Kerry Purcell, Penny
Jane Ogden-Edwards, Lemhi Irrigation District, Lemhi Soil & Water Conservation District, and
Idaho Water Resource Board (“IWRB”).

On July 30, 2019, IWRB and IDFG (collectively “Agencies”) filed a Joint Motion by
IWRB and IDFG for Partial Summary Judgment (“Motion”). On August 13, 2019, Bird filed
Applicant’s Response to Joint Motion by IWRB and IDFG for Partial Summary Judgment. Oral
argument on the Motion occurred on August 20, 2019. The hearing officer granted the Motion,
in part, on August 21, 2019, and adopted three conclusions of law related to local public interest
factors.

On August 28 and 29, 2019, an administrative hearing for the protested application was
held in Salmon, Idaho. Bird was represented by attorney Robert Harris. The Agencies were
represented by attorney Michael Orr from the Idaho Office of the Attorney General. Beyeler
Ranches LLC, High Bar Ditch Association, Carl Ellsworth, Lemhi Irrigation District and Lemhi
Soil & Water Conservation District (collectively “Irrigators™) were represented by attorney
Travis Thompson. Idaho Conservation League was represented by attorney Matthew Nykiel.
Protestants Penny Jane Ogden-Edwards, Purcell Ranch Partnership and Kerry Purcell
represented themselves.

Exhibits offered by Bird, the Agencies, and the Irrigators were admitted into the
administrative record.! Kurt Bird, James Whittaker, Derek Papatheodore, Cindy Yenter, Jeff
Diluccia (“Diluccia”), Cynthia Bridge-Clark, Amy Cassel, Matthew Nykiel, Penny Jane Ogden-

! The following exhibits were admitted into the record: 1-12, 13 (limited to Figures 9 & 10 and Att. B), 14-18, 20-
29, 183, 183A, 187, 189, 190, 193-196, 198, 199 (limited to cover letter and pages 11-16, 22-23, 28, 30, 65 and 100-
103), 201, 202, 203 (limited to cover pages and Executive Summary (pg. i) and pages 1-8, 18-22, 24-26, 28-29, 44-
48, 54-57, 70-76, 85-88, 102-103 and 117), 204 (limited to cover letter and pages 11, 166-170, 175 and 218-236),
205, 206A, 206B, 210,212, 213, 215, 219-225, 232, 233, 235, 236 and 301-310.

ORDER ON EXCEPTIONS; FINAL ORDER - Page 1



Edwards, Carl Ellsworth, Merrill Beyeler, Carl Lufkin, R.J. Smith and Bruce Mulkey, offered
testimony at the hearing. Bird, the Agencies, and the Irrigators filed post-hearing briefs.

Prior to the hearing, the hearing officer took official notice of documents from the
Department’s records pursuant to IDAPA 37.01.01.602. For ease of reference, these documents
were assigned exhibit numbers IDWR1 through IDWR20. During the hearing, the hearing
officer also took official notice of historical streamflow records for the Lemhi River.

On January 9, 2020, the hearing officer issued a Preliminary Order Approving
Application. On January 23, 2020, Bird filed Applicant’s Petition for Reconsideration. Also, on
January 23, 2020, the Agencies filed IWRB’s & IDFG's Joint Petition for Clarification or in the
Alternative Reconsideration. These petitions were granted, in part, resulting in an Amended
Preliminary Order Approving Application (“Amended Preliminary Order”) issued February 6,
2020.

On February 20, 2020, IWRB and IDFG submitted IWRB's and IDFG’s Exceptions to
Amended Preliminary Order Approving Application and Memorandum in Support (“Agencies’
Exceptions”) to the Director. On March 5, 2020, Bird filed Applicant’s Response to Exceptions®
(“Bird Response”) with the Department.

The Director reviewed the exceptions to the Amended Preliminary Order, as discussed in
detail below. The Director now largely adopts the hearing officer’s findings of fact and conclusions
of law. However, the Director concludes the Amended Preliminary Order should be modified to
address the exceptions and his own review of the Amended Preliminary Order. Accordingly, the
Director modifies the Amended Preliminary Order. This document will first analyze the Agencies’
Exceptions. Following analysis of the Agencies’ Exceptions, the findings of fact, analysis, and
conclusions of law contained in the hearing officer’s Amended Preliminary Order have been
amended and are now reissued by the Director.

ANALYSIS ON EXCEPTIONS

The Agencies’ Exceptions requested changes to the hearing officer’s reasoning regarding
local public interest in the analysis portion and in conditions of the Amended Preliminary Order.
In summary the Agencies requested:

(1) limited modifications to certain conditions of approval that are intended to
protect the “local public interest” in maintaining and recovering fish species listed
under the Endangered Species Act (“ESA”) and their critical habitat; and (2)
deletion or modification of a portion of the Amended Preliminary Order’s

% The Bird Response attempted to incorporate by reference “arguments set forth in Applicant’s [Bird’s] Petition for
Reconsideration concerning conditions 8, 9, 10, 11, 12, and 13 [*Bird Petition for Reconsideration’].” Bird
Response at 3-4. Bird cannot raise new issues in a response to another parties’ filed exceptions. Bird did not file
exceptions to the Amended Preliminary Order. Bird’s arguments in his Petition for Reconsideration will not be
considered here.
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discussion regarding “minimum stream flows” under Chapter 15, Title 42, Idaho
Code.

Agencies’ Exceptions at 2.
The Agencies’ specific exceptions, and Bird’s responses thereto, are addressed below.

L Whether the Final Order should require that any flows the Agencies have
secured, or will secure in the future, for purposes of reconnecting Big Timber
Creek to the Lemhi River not be counted in determining whether the 18 cfs
bypass flow requirement at the Lower Big Timber Creek Gage (Conditions 8
and 9) has been satisfied.

The hearing officer conditioned the proposed permit to allow diversion at the Lower BTC
Gage when flows are greater than 18 cfs and flows at the proposed, to-be-constructed Bird Gage
are greater than 54 cfs. Amended Preliminary Order at 21 and 34 (Conditions 8 and 9). The
hearing officer concluded these flow thresholds “will support the streamflow needed to provide
optimum habitat and fish passage for adult salmonids throughout Big Timber Creek.” Amended
Preliminary Order at 32. These conclusions were based on the U.S. Bureau of Reclamation’s
(“USBR?”) report titled Instream Flow Assessment Big Timber Creek, Idaho (“USBR Study”).
The hearing officer, in his Order Granting Petitions, in Part, concluded relevant local public
interest concerns are addressed whenever there is 18 cfs of flow in lower Big Timber Creek,
regardless of how or why the flow is present in the creek. Order Granting Petitions, in Part at
12.

Agencies Argument

The Agencies argued the “Amended Preliminary Order does not, but the Final Order
should, require that any flows the Agencies have secured, or will secure in the future, for the
purposes of ‘reconnecting’ Big Timber Creek to the Lemhi River will not be ‘counted’ in
determining whether the 18 CFS ‘bypass’ flow requirement at the Lower Big Timber Creek
Gage (Conditions 8 and 9) has been satisfied.” Agencies Exceptions at 2.

Specifically, the Agencies argued, but for the 7.3 cfs of reconnect flows secured by the
IWRB through its Water Transaction Program (“WTP”), the lower reach of Big Timber Creek
“would be completely dewatered for most of the irrigation season.” Amended Preliminary Order
at 5-6, 20. As a result, the Agencies argued

for exactly the same reasons that requiring an 18 CFS “bypass” flow at the Lower
Big Timber Creek Gage is in the local public interest, it is contrary to the local
public interest to “count” the “reconnect” flows for purposes of administering the
18 CFS “bypass” flow requirement. This is not equivalent to arguing that a
“bypass” flow of more than 18 CFS is necessary for fish passage, as the Hearing
Officer incorrectly concluded. Rather, it is an argument that applicants for new
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water rights may not rely upon “reconnect” flows that would not be there but for
the IWRB’s efforts, and that were secured specifically to help offset and remedy
the effects of existing diversions, rather than to facilitate or support new
diversions. . . . The local public interest in recovering the listed fish species and
their habitat in the Lemhi River basin would be undermined by allowing the
“reconnect” flows to be "counted" towards the 18 CFS “bypass” flow
requirement.”

Agencies Exceptions at 12.

Bird Response

Bird argued that because the bypass flow was based upon fish passage, it does not matter
why the water is present in the creek channel as the fish cannot tell a difference. Bird Response
at 4. Bird argued the hearing officer’s imposition of a bypass flow is actually a minimum flow
that should have been permitted under Idaho Code § 42-1501 ef seq. Id.

The Director’s Conclusion

The Director determines the USBR Study is reliable, convincing scientific evidence
establishing flow rates necessary to maintain anadromous fishery values in various reaches of
Big Timber Creek. The Director also determines maintenance of the anadromous fishery values
in Big Timber Creek is in the local public interest. The hearing officer determined, based on the
USBR Study, that a flow rate of 18 cfs is necessary in Reach 1 of Big Timber Creek.> The
Director agrees.

The Agencies argued the Final Order should require that any flows the Agencies have
secured, or will secure in the future, for the purposes of reconnecting Big Timber Creek to the
Lemhi River not be counted in determining whether the 18 cfs bypass flow requirement at the
Lower Big Timber Creek Gage (Conditions 8 and 9) has been satisfied.

The Director recognizes the Agencies’ efforts to protect Big Timber Creek flows through
the WTP program. IDWR must evaluate Proposed Permit 74-16187 and ensure that Bird does
not deplete the 18 cfs streamflow the USBR Study identified as necessary in Reach 1. The fact
that the WTP secures water specifically to help offset and remedy the effects of existing
diversions is irrelevant to IDWR’s consideration of Proposed Permit 74-16187. In other words,
in this particular contested case, Bird should not be able to deplete flows with a new diversion
below 18 cfs in Reach 1. If Bird is not exercising Proposed Permit 74-16187, however, IDWR’s
decision in this matter does not protect the 18 cfs bypass flow and IDWR’s decision in this
matter does not protect the water acquired by the WTP from diversion by holders of existing
water rights.

3 For a description of how the USBR Study divided Big Timber Creek into reaches, see infra. Findings of Fact 32-
34, and the USBR Study at pages 4-7.
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Requiring Bird not to divert until there is 18 cfs plus an additional amount equal to what
the Agencies have secured in the river is not supported by the record. The USBR Study
establishes that 18 cfs is necessary. Protection of a flow in excess of, or separate from, 18 cfs is
not supported in the record. If the proposed permit is conditioned to not deplete the streamflows
set forth in the USBR Study when Bird is exercising Proposed Permit 74-16187, IDWR has
addressed the local public interest requirement for Proposed Permit 74-16187.

The Director concludes the 18 cfs bypass flow requirements of Condition 8 and
Condition 9 are reasonable conditions protecting the local public interest and the conditions will
not be altered or amended below.

IL. Whether the Final Order should protect a flow rate exceeded once every four
years or five years, with a duration of 10 or 16 days.

The hearing officer concluded it is in the local public interest to preserve the periodic
high flow events that maintain the Big Timber Creek stream channel morphology. Amended
Preliminary Order at 24. He concluded:

Based on the monthly exceedance flows set forth in the USBR Study, the flow at
the Upper BTC Gage should exceed 284 cfs one year out of five years, on
average. The monthly exceedance flows are consistent with actual stream flow
records for Big Timber Creek (Upper BTC Gage, 2006-2016). In 2009, the flow
at the Upper BTC Gage met or exceeded 284 cfs for ten days during the snowmelt
runoff period. The peak flows during the 2009 snowmelt runoff period were
sufficient to maintain the Big Timber Creek channel.

Id. at 24. In determining the flow at the Bird Gage, the hearing officer assumed a high flow of
284 cfs from the USBR Study at the Upper BTC Gage, and calculated a corresponding flow at
the to-be-constructed Bird Gage of 217 cfs by deducting irrigation diversion rates between the
Upper BTC Gage and the to-be-constructed Bird Gage. Id. at 24-25.

As a result, the hearing officer conditioned the permit as follows: “Condition 10: ‘“The
right holder shall cease diversion under this right when the flow at the Bird Gage is greater than
217 cfs. Diversion under this right may resume when the flow at the Bird Gage drops below 217
cfs or has exceeded 217 for at least ten days in the current irrigation season.”” Id. at 34.

Agencies Argument

The Agencies argued the administrative record does not support the Hearing Officer’s
determination that the “peak” flow is the flow that will be exceeded in one year out of every five,
on average. Id. “[T]he evidence does not support interpreting ‘three to five years, on average’ as
meaning ‘five years, on average.”” Id. Instead, the Agencies argued, the “peak” flow is the flow
that would be exceeded once every four years, on average. Id. As a result, the Agencies appear
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to have attempted to calculate a 25% exceedance flow of 261 cfs at the Upper Big Timber Creck
Gage, and 194 cfs at the Bird Gage. Id.

Similarly, the Agencies argued Condition 10 should be modified “to provide that in years
when there are ‘peak’ flows in excess of 194 CFS, the Applicant may begin diverting after
sixteen (16) days of such flows,” rather than 10. Id. At 14. The Agencies argued that because
the hearing officer used 2009 to represent “peak stream flows” and there were sixteen days
during 2009 when flows at the Upper Big Timber Creek Gage site met or exceeded 261 cfs,
Condition 10 should be modified to provide that diversions may resume after 16 days of peak
flows (flows of 194 cfs or more as measured the Big Timber Creek Gage) rather than 10. Id.

Bird Response

Bird argued: (1) the Agencies should not now contest the condition because they did not
request it in the first place; (2) the Agencies own expert testified 10 days was sufficient; (3) 2009
was a very high flow year; (4) using historic flow records to address the duration needed for
channel-forming is misplaced; and (5) if allowed to remain as a condition in any form, the
duration should be ten days. Bird Response at 6.

Director’s Conclusion

The Director declines to adopt the hearing officer’s proposed Condition 10. Diluccia’s
testimony broadly established the worth of high flows and that, based on his personal
observation, 2009 flows were sufficiently high to beneficially “carve” or “shape” an unknown
but limited portion of the physical channel of Big Timber Creek. Diluccia also opined that these
high flows are needed every three to five years. However, the record lacks sufficient technical
evidence to support a conclusion that a high flow of 284 cfs or greater is necessary for channel
shaping and channel gravel recruitment to sustain anadromous fisheries habitat in Big Timber
Creek.

Diluccia testified qualitatively that channel-improving flows may be needed every three
to five years. However, IDFG has not quantified the high flow events needed to maintain
optimum stream channel characteristics for Big Timber Creek. IDFG has not quantitatively
determined a required frequency. Diluccia Test. (Day 2, Track 4, 24:00 — 29:00). While the
hearing officer linked his finding that 284 cfs is sufficient to maintain the Big Timber Creek
channel to the USBR Study exceedance regression equations, the USBR Study did not “estimate
flow or habitat needs of downstream migrants or spring runoff conditions necessary for
maintenance of channel morphology or riparian zone functions.” Ex. 202 at 26. There is
insufficient evidence in the record to quantify and protect these periodic high flow events. This
conclusion will be addressed in more detail below.
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III.  Whether the Final Order should require Conditions 8, 9, 10, and 12, be
administered and enforced at the field headgate for the place of use rather than
the point of ESA listed fish species.

In his Order Granting Petitions, in Part, the hearing officer denied the Agencies’
request that Proposed Permit 74-16187 be administered and enforced at the field headgate for the
specific place of use, with a lockable isolation valve or headgate installed in either the pipeline or
ditch serving the place of use authorized under the permit. The hearing officer declined to
impose such a condition, concluding “[i]ssues related to beneficial use and unauthorized acres
fall within the Department’s enforcement authority (described in Idaho Code § 42-351).” Order
Granting Petitions, in Part at 12.

Agencies Areument

The Agencies argued Conditions 8, 9, 10, and 12, are unique, and require administration
and enforcement on a real-time basis. Agencies Exceptions at 16. They argued this cannot occur
at the existing point of diversion on Big Timber Creek as a result of other water rights diverting
from the same point without similar conditioning related to fish habitat. /d at 16. Without real-
time administration and enforcement, the Agencies argue there is the real potential for water
diverted under Bird’s existing water rights to unlawfully be delivered to the authorized place of
use under Proposed Permit 74-16187 after it falls out of priority. /d. at 16. The Agencies argued
“because the permit will be in priority for an average of only about twenty days a year” real-time
administration and enforcement will not be unduly burdensome to Bird. Id. at 16. The Agencies
further argued Bird has already agreed to administration of the permit at the field headgate. Id.
In the alternative, the Agencies proposed a telemetry-capable measuring device could be
installed, meaning the watermaster would not have to physically visit the headgate for
administration. Id. at 16-17.

Bird Response

Bird argued the Agencies’ request is “extraordinary,” especially in recommending
telemetry-capable measuring at the field headgate. Bird Response at 6. Bird views the request as
unlawful and unnecessary because “the issuance of a water right permit is not a license for the
Department to single out a permit holder and subject him or her to additional water
administration requirements when the water district—an instrumentality of the Department—
already has the authority to enforce water rights under Idaho Code § 42-351.” Id. at 6.

Director’s Conclusion

The Director trusts the Water District 74W watermaster is capable of administering
Proposed Permit 74-16187 properly and in priority. There is precedent on Big Timber Creek for
administration of a water right conditioned with bypass flows. As discussed below, water right
74-15613, which is conditioned with a 13 cfs bypass flow, has been administered by the
watermaster for Water District 74W without issue since 2011. The relevant point of diversion is
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already equipped with measuring devices and monitored and regulated by the watermaster during
the irrigation season.

Proposed Permit 74-16187 will be administered as any other water right. If Bird is
diverting water in excess of his rights, out of priority, or irrigating lands not authorized by water
rights, notice of these activities should be conveyed to IDWR’s Water Compliance Bureau.

IV.  Whether the Final Order should clarify that Big Timber Creek has not been
fully reconnected to the upper Lemhi River for purposes of recovering ESA
listed fish species.

The Amended Preliminary Order contains three statements relevant to the reconnection
of Big Timber Creek to the Lemhi River. First, at Finding of Fact 28: “These projects have
reconnected Big Timber Creek to the Lemhi River during the irrigation season and generally
provides an instream flow of 7.3 cfs in lower Big Timber Creek.” Amended Preliminary Order
at 6. Next, at Finding of Fact 30: “Now that Big Timber Creek has been reconnected to the
Lemhi River, IDFG biologists expect more salmon juveniles from the Lemhi River to use the
habitat available in Big Timber Creek.” Id. Finally, in his conclusions, the hearing officer
stated: “Now that Big Timber Creek has been reconnected to the Lemhi River, the habitat
function of Reach 1 should improve and the flow needed to support optimum fish habitat should
be preserved.” Id. at 20.

Agencies Argument

The Agencies argued Big Timber Creek has historically been dewatered during the
irrigation season. Agencies Exceptions at 17. Reconnection for ESA recovery has been a high
priority, and through the WTP, “reconnect” projects have restored approximately 7.3 cfs of
“reconnect” flows in the lower reach of Big Timber Creek. However, the Agencies argued the
record establishes these flows are insufficient to fully reconnect Big Timber Creek to the Lemhi
River for fish passage and habitat. /d. at 17. Therefore, the Agencies argued it is incorrect for
the hearing officer to state or imply that Big Timber Creek has been fully reconnected to the
Lembhi River. Id. The Agencies argued it remains in the local public interest to “reconnect” Big
Timber Creek to the Lemhi River for ESA anadromous fish recovery and asked the Director to
clarify that Big Timber Creek “has not been fully ‘reconnected’ to the upper Lembhi River for
purposes of recovering the listed fish species and their habitat.” Id. at 18.

Bird Response

Bird argued the Agencies are using a distinct definition of the term “reconnect” which
“refers to whether the water flowing into the Lemhi River is enough to support ESA recovery.”
Bird Response at 6. Bird argued the Director should use the more commonly understood
definition of reconnect, which is that water is flowing into the Lemhi River from Big Timber
Creek. Id.
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Director’s Conclusion

The hearing officer’s language in describing reconnection of Big Timber Creek could be
interpreted to conclude that Big Timber Creek has been “fully” reconnected to the Lemhi River.
The Director has amended Findings of Fact 28-30 below to clarify certain references to
reconnection.

L & Whether the section of the Amended Preliminary Order “Minimum Stream
Flows” should be deleted or replaced with language proposed by the Agencies.

The hearing officer generally discussed minimum stream flows on pages 25-27 of the
Amended Preliminary Order, concluding that if the

Agencies believe a minimum stream flow should be created to protect fish habitat
and aquatic life and promote recovery of ESA-listed species, the Agencies should
file an application for a minimum stream flow . . . [i|nstead of protesting every
application for permit filed in the Lemhi River Basin . . . [as] the present
contested case does not provide the proper venue to establish a minimum stream
flow.

Amended Preliminary Order at 26.

Ultimately, the hearing officer concluded the bypass conditions, while having similar
effect, are not minimum stream flows because

the streamflow thresholds included in the conditions for the proposed permit do
not limit or restrict any other water rights and only apply when the water right is
being exercised. If Bird chooses not to divert water for irrigation under the
proposed permit, then the streamflow thresholds described above do not need to
be satisfied.

Id at27.

Agencies Argument

The Agencies argued the section of the Amended Preliminary order titled “Minimum
Stream Flows,” at pages 25-27, be deleted and replaced with alternative language. The Agencies
argued this matter is an application for a permit to divert water under Idaho Code § 42-202, not
for a minimum stream flow application under Chapter 15, Title 42, Idaho Code. Agencies
Exceptions at 18.

The Agencies acknowledged IWRB’s minimum stream flow on the lower Lemhi River
(Water Right No. 74-14993), but argued that right was decreed in the SRBA and subject to the
“separate streams” provision of the Basin 74 General Provisions, “which provides that new
appropriations on Big Timber Creek . . . ‘are not considered subject to prior downstream rights

ORDER ON EXCEPTIONS; FINAL ORDER - Page 9



on the Lemhi River proper.”” Id. at 18 citing Ex. 188 at 1-2. Therefore, the hearing officer’s
discussion of minimum stream flows: (1) is irrelevant to resolving any of the issues presented in
this matter; (2) is unnecessary as IWRB has sole authority and discretion whether to seek
Chapter 15 minimum stream flows; and (3) is beyond the scope of the issues presented. Id. At
19.

The Agencies also argued the requirements of Chapter 15 are intended to protect
minimum flows, not “bypass flows” and “peak” flows. Id. 19-20. The Agencies argued there is
nothing in the record or law to support a conclusion that new IWRB minimum stream flow rights
“are an appropriate or viable means of protecting the local public interest in recovering the listed
fish species and their habitat in the Lembhi River basin.” Id. at 19-20.

Bird Response

Bird argued “it is clear that the parasitic condition at least functions like a minimum
stream flow right and therefore implicates the provisions of Chapter 15 of Title 42 of the Idaho
Code. The Applicant’s Petition for Reconsideration makes this clear, and while we understand
why the Agencies do not like discussion of it in the Preliminary Order, it is disingenuous to
argue that it is not relevant or necessary to the discussion.” Bird Response at 7.

Director’s Conclusion

The record is replete with evidence and argument related to the distinctions between the
proposed conditions of the permit and minimum stream flows under Chapter 15. However, the
Final Order need not include dicta about what the parties should do related to minimum stream
flows. Based on their filings in the record, the Agencies clearly understand their rights and
responsibilities under Chapter 15. Accordingly, the hearing officer’s analysis of minimum
stream flows has been modified below.

The Director agrees with the hearing officer that the bypass flow conditions will only
affect Proposed Permit 74-16187. If Bird chooses not to exercise Proposed Permit 74-16187,
there will be no required bypass flow of 18 cfs in Reach 1 and 54 cfs in Reach 5 of Big Timber
Creek. There is a bypass flow requirement of 13 cfs in Reach 1 for water right 74-15613 in the
name of James Whittaker (“Whittaker”). However, if Whittaker chooses not to exercise water
right 74-15613, and Bird is not exercising Proposed Permit 74-16187, no bypass flow is required
in Reach 1.

The Director disagrees with certain statements of the hearing officer related to the
administration of high flow uses. Specifically, in statements on pages 23 and 28 of the Amended
Preliminary Order, the hearing officer determined bypass flow requirements of water right 73-
15613 (Whittaker) and Proposed Permit 74-16187 reduce the quantity of high flow water
available for diversion.
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On page 23, the hearing officer wrote:

Because high flow uses can only occur after existing water rights are fully
satisfied, the high flow uses on Big Timber Creek are now subject to the 13 cfs
bypass condition included on water right 74-15613. High flow cannot be diverted
until there is at least 13 cfs in lower Big Timber Creek.

There are two problems with this statement. First, if Whittaker is not diverting water as
authorized by water right 74-15613, there is no protection for 13 cfs in Reach 1 against
diversions of high flow. If the 13 cfs were protected against diversion of high flow even when
Whittaker is not diverting water, the bypass flow would be a de facto minimum stream flow.

The hearing officer also wrote on page 28 of the Amended Preliminary Order:

Prior to the approval of water right 74-15613, water users on Big Timber Creek
could have diverted all of the water in the creek under existing water rights and
high flow uses. Now, during periods of high flow, there is at least 13 cfs left un-
diverted in Big Timber Creek. Water right 74-15613 has, in effect reduced the
water available for high flow uses by 17 cfs (13 cfs as bypass flow and 4 cfs for
irrigation use under the water right). This does not mean that the 17 cfs would
have actually been diverted by high flow uses. It only means that the amount of
water available for high flow uses has been reduced by 17 cfs. As described
above, in order to optimize the amount of fish habitat in lower Big Timber Creek
(Reach 1), there must be a bypass flow of at least 18 cfs. Therefore, the proposed
permit, in combination with water right 74-15613, will reduce the water available
for high flow usage by 28.4 cfs (18 cfs as bypass flow and 10.4 cfs for irrigation
use under the water rights), thereby satisfying the optimum habitat thresholds set
forth in the USBR Study.

Again, the Director disagrees with the hearing officer. If Bird does not exercise Proposed Permit
74-16187, and Whittaker does not exercise water right 74-15613, there is no requirement for a
bypass flow in Reach 1. The condition requiring a bypass flow is only operative during times
when Bird and/or Whittaker are diverting water pursuant to the specific permit or water right
containing the bypass flow conditions.

Second, questions related to when water users may divert high flows are questions of
administration and not properly before the hearing officer. The hearing officer’s analysis has

been amended below.

The following findings, analysis, and conclusions have been modified according to the
Director’s analysis on exceptions.
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FINDINGS OF FACT

1. Proposed Permit 74-16187 proposes to divert 6.4 cfs from Big Timber Creek for the
irrigation of 320 acres. Ex. IDWR1. Big Timber Creek is a tributary of the Lemhi River. d.

2. The proposed point of diversion is an existing ditch known as “BT12” or the “Home
Ditch.”” Kurt Bird Test.; Ex. 28. The Home Ditch is an authorized point of diversion for Bird’s
water rights 74-32, 74-34, 74-7165 and 74-15930. Ex. 309. These four water rights, in
combination, authorize the diversion of 18.15 cfs. /.

3. The proposed point of diversion is located on property owned by Tom Carlson. Ex.
IDWRI1. Proposed Permit 74-16187 included a letter from Tom Carlson granting Bird access to the
proposed point of diversion. Id.

4, The authorized combined place of use for Bird’s water rights 74-32, 74-34, 74-7165,
and 74-15926 through 74-15931 includes a portion of the proposed place of use described in
Proposed Permit 74-16187. Ex. 309. If Proposed Permit 74-16187 is approved, Bird will move the
existing water rights off of the proposed place of use prior to development of the proposed permit.
Kurt Bird Test.

5. Water rights on Big Timber Creek are administered by the watermaster for Water
District 74W. Ex. 13 at Att. B; Ex. 28. The Home Ditch is equipped with a lockable headgate and
measuring device and is regulated by Water District 74W. Exs. 23 and 24.

6. The proposed permit would be the most junior water right on Big Timber Creek and
would only be available during the snowmelt runoff period. Exs. 10 and IDWR19.

7. Even though the proposed permit would only be available for a portion of the irrigation
season, Bird proposes to irrigate pasture grass for cattle grazing, augmenting the natural
precipitation to increase the productivity of the pasture area. Kurt Bird Test. This will allow the
Applicants to keep cattle on their property later in the year, thereby reducing or eliminating the need
to rent pasture ground from neighboring landowners. Id. Bird will be able to obtain financing to
complete the proposed project. Ex. 16 (letter from Zions Bank confirming Bird’s ability to obtain
financing for the proposed project).

8. Bird intends to irrigate the proposed place of use using pivots and sprinklers. Exs. 2-4
(depicting pipeline to be constructed to provide gravity pressurized water for sprinkler irrigation).
Bird proposes to convey water in the Home Ditch for approximately 0.75 miles, then convey water
in a pipeline for approximately one mile to the proposed place of use. Id.

9. The Home Ditch diversion is located approximately 1.5 miles upstream of the
confluence of Little Timber Creek and Big Timber Creek. Ex. 2. There is only one ditch located
between the Home Ditch diversion and the inflow from Little Timber Creek. Id. This ditch, known

4 In his testimony, Kurt Bird also referred to the ditch as the “Home Place Ditch.”
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as “BT11” or “Bob Ditch,” is an authorized point of diversion for Bird’s water right 74-32 (3.24
cfs). Ex. 28; Ex. 309 at 3.

10. The Lemhi River and some of its tributaries, including Big Timber Creek, provide
habitat for Snake River steelhead, spring Chinook salmon and Columbia River bull trout. Ex. 210
at 1-2; Ex. 201 at 1. These species are currently listed as “threatened” under the Endangered
Species Act (“ESA™). Id. “Historically, the [Lemhi River] basin supported robust populations of
anadromous, migratory, and resident salmonids . . ..” Ex. 198 at 2.

11. Under Section 6 of the ESA, local landowners can enter into a conservation agreement
(“Section 6 Agreement”) with the U.S. Fish & Wildlife Service (“USFWS”). Diluccia Test. A
Section 6 Agreement protects local landowners from federal enforcement for the take of an ESA-
listed species. d.

12. In the early 2000’s, the State of Idaho, local water users, and USFWS attempted to
negotiate a Section 6 Agreement. Diluccia Test. The negotiations broke down, however, due to
disagreements about the instream flows needed to recover the ESA-listed species. Id. In the
absence of a Section 6 Agreement, local water users are at risk of enforcement under the ESA if
there is a take of an ESA-listed species. 1d.

13. As part of the Section 6 Agreement negotiations, the parties to those proceedings
prepared a set of conservation measures to be included in the agreement. Ex. 198 (draft
conservation measures dated Sep. 7, 2007). IDFG and IWRB, in coordination with other state
agencies, have moved forward with implementing many of the draft conservation measures even
though the Section 6 Agreement was never finalized. Diluccia Test.

14. The draft conservation measures were intended to “improve survival of . . . incubating
eggs, rearing juveniles, downstream migrating juveniles, and adults holding prior to spawning” and
to “increase survival of salmon and steelhead while they are in the Lemhi River drainage and
improve access to habitat in tributary streams.” Ex. 198 at 1.

15. Significant amounts of money and resources have been invested to increase streamflow
in the Lemhi River Basin and to improve spawning and rearing habitat for ESA-listed species. Ex.
193 at 1-2; Ex. 194 at 1-3; Ex. 201 at 22-26. This investment of money and resources has been
made to avoid ESA-based enforcement by the federal government against the State of Idaho or its
citizens. Exs. 206A, 206B, 193 and 194.

16. Fish biologists have determined that the Lemhi River basin, during certain times of the
year, does not currently have the amount of high-quality fish habitat needed to achieve recovery
goals for ESA-listed species. Ex. 201 at 6-7; Ex. 203 at 54-57 (Lemhi River Basin does not
currently have the habitat capacity for summer parr and winter presmolt life stages of spring
Chinook salmon needed to achieve ESA delisting).

ORDER ON EXCEPTIONS; FINAL ORDER - Page 13



17. “Habitat quality in the upper Lemhi River is in fair to good condition for a number of
parameters including pool habitat, spawning gravels for anadromous and resident fish, rearing
habitat, riparian condition and channel sinuosity.” Ex. 196 at 5. The upper Lembhi River, from
Hayden Creek upstream to Leadore, “contains important spawning and rearing habitat for Chinook
salmon and also supports resident coldwater fish (e.g., cutthroat trout, bull trout,
rainbow/steelhead/redband trout).” Id.

18. Big Timber Creek flows into the Lemhi River near the town of Leadore. Ex. 202 at 5.
Big Timber Creek has unique characteristics (substrate composition, woody debris, wood cover,
limited solar exposure, temperature) that make the creek ideal habitat for multiple life stages of
ESA-listed fish species. Ex. 201 at 7, 11-15; Ex. 202 at 9 (abundance of bull trout in the Big
Timber Creek watershed confirms high quality fish habitat).

19. The quality and quantity of fish habitat is directly correlated to streamflow. Ex. 201 at
8-9; Diluccia Test. “Streamflow throughout the Lemhi River drainage is reduced by water
diversions.” Ex. 199 at 22. “Water uses include domestic and livestock watering, but the vast
majority of water diverted is used for irrigation.” Id. Streamflow in the upper Lemhi River Basin,
upstream of the inflow from Hayden Creek, is affected by irrigation diversions. Id. at 23.

20. “Magnitude and timing of flows can influence instream and riparian habitat, and natural
flow regimes are important in formation and maintenance of instream and floodplain habitats.” Ex.
198 at 4 (citations omitted). Periodic peak flows or high volume flows help “maintain the
complexity of stream channels important for fish spawning, rearing, and survival by creating riffles
and pools, depositional zones, and undercut banks.” Id. at 40.

21. “Spring runoff due to snowmelt that typically redistributes substrate, removes fine
sediments, and creates pools and other complex habitats has not been available in the upper reaches
of the Lemhi River due to early [irrigation] season water withdrawals.” Ex. 198 at 26, 39; Ex. 196
at 7; Ex. 203 at 86-88 (irrigation diversions during dry years can create an inverted hydrograph for
the upper Lemhi River, where the lowest streamflow occurs during the runoff period). “As a result,
the amount of off channel habitat for fish and the interchange of nutrients between aquatic and
terrestrial/riparian environments has been significantly reduced.” /d.

22. IDFG has not yet quantified the high flow events needed to maintain optimum stream
channel characteristics for Big Timber Creek. Diluccia Test. (Day 2, Track 4, 24:00 — 29:00).

23. Spring Chinook salmon typically migrate from the ocean to their natal streams from
April to July and spawn in August and September. Ex. 199 at 11. The timing of migration and
spawning makes the spring Chinook salmon “especially vulnerable to streamflow reductions caused
by irrigation diversions.” Id. All of the spring Chinook salmon populations in the upper Salmon
River basin “are at high risk of extinction due to low population size and low population
productivity, but the Lemhi River population appears to be at the highest risk.” Id. at 12; Ex. 204 at
168-169.
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24. Snake River Basin steelhead migrate into fresh water sources in the summer and fall and
spawn during the early spring, when streamflows are high. Ex. 199 at 12. Because of this timing,
irrigation diversions have less of an impact on steelhead spawning. /d.

25. The State of Idaho (through IWRB) holds water right 74-14993, which establishes a
minimum stream flow of 35 cfs for the Lemhi River, extending from the L-6 Diversion on the
Lemhi River downstream to the confluence with the Salmon River. Ex. IDWR1S; Idaho Code § 42-
1506. Water right 74-14993 bears a priority date of April 12, 2001. Delivery of water right 74-
14993 is measured at the USGS Lembhi River Below L5 Diversion near Salmon gage (“Lower
Lembhi River Gage™). Id. Water right 74-14993 is the only minimum stream flow established by
IWRB in the entire Lemhi River drainage.

26. IWRB administers the WTP to facilitate projects that “improve flows to tributary
streams and rivers in the Upper Salmon River Basin.” Ex. 212. The WTP reconnects tributaries to
the Lembhi River that have been functionally disconnected from the river during the summer months.
Id. Reconnecting tributary streams provides benefits to both anadromous and resident fish species.
Ex. 198 at 10-11.

27. During the irrigation season (3/15 — 11/15), most of the total flow in Big Timber Creek
is diverted for irrigation use. Ex. 202 at 10, 15; Exs. 10 and IDWR18 (authorized diversion rates
under existing water rights exceed the total flow in Big Timber Creek except during the snowmelt
runoff period). In the absence of reconnect projects, the most-downstream section of Big Timber
Creek would be completely dewatered for most of the irrigation season. /d. Big Timber Creek
would only connect to the Lemhi River during the snowmelt runoff period. Id.

28. In recent years, the WTP has facilitated projects on Big Timber Creek which have
moved points of diversion for Big Timber Creek irrigation water rights to pumping stations on the
Lembhi River. Exs. 17 and 18. These projects have reconnected Big Timber Creek to the Lembhi
River at the confluence of Big Timber Creek and the Lembhi River during the irrigation season and
generally restored a flow of 7.3 cfs in lower Big Timber Creek. Ex. 201 at 21.

29. Big Timber Creek was one of the highest priority creeks for reconnection because it was
the largest disconnected tributary stream in the Lemhi River Basin and would provide a significant
amount of spawning and rearing habitat for Chinook salmon and steelhead if it were reconnected.
Ex. 196 at Framework pg. 13; Ex. 198 at 13; Ex. 201 at 20-21.

30. Because of past, current, and future efforts by the WTP to reconnect Big Timber Creek
to the Lemhi River, IDFG biologists expect more salmon juveniles from the Lemhi River to use the
habitat available in Big Timber Creek. Ex. 201 at 2.

31. In June 2004, the USBR Study summarized the results of a flow characterization study
for Big Timber Creek. Ex. 202. The USBR Study was completed to identify the streamflow
needed to support the relevant life stages of spring Chinook salmon, steelhead and bull trout in Big
Timber Creek. Id. at 2. The USBR Study “may be used by the public, State, and Federal agencies
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to direct management actions addressing stream flow needs of ESA-listed anadromous and resident
native fish.” Id. at 2-3.

32. The USBR Study area “encompassed the mainstem Big Timber Creek from its
confluence with the Lemhi River upstream to Basin Creek.” Ex. 202 at 4. The study area was
divided into seven reaches based on “differences in stream channel morphology and locations of
major [irrigation] diversions.” Id. at 4-7. The seven reaches were situated in numerical order from
Reach 1 (the most downstream reach, “[extending] from the confluence with the Lemhi River
upstream to the first major diversion”) to Reach 7 (the most upstream reach, extending upstream of
the upper-most large diversion on Big Timber Creek and meant to represent natural flow conditions
without the influence of irrigation diversions). /d.

33. The stream section identified as Reach 5 is located between the Home Ditch (the
proposed point of diversion) and the confluence with Little Timber Creek (located approximately
1.5 miles downstream of the Home Ditch). Ex. 202 at 6; Ex. 2. This reach is characterized by
“beaver dams mixed with riffle, run, and pool habitats.” Ex. 202 at 6.

34. USBR used a physical habitat simulation model to evaluate the flow requirements at
each of the seven designated stream reaches. Ex. 202 at 15-26. For each of the reaches, the USBR
determined “the discharge at which habitat is optimized for adult, spawning, or juvenile life stages
for the fish species analyzed in this study (salmon, steelhead, and bull trout).”® Id. at 25. “These
optimized values . . . rarely coincide among life stages for any one species.” Id. “Furthermore,
adult, spawning, and juvenile life stages for salmon, steelhead, and bull trout occur at different times
of the year.” Id.; IWRB Post-Hearing Brief at 5 (“The amount of instream flow necessary for [fish
habitat] varies, depending on factors such as life stage, life activity, location, channel characteristics,
and time of year.”). The flows identified in the USBR Study are the “points above which greater

amounts of flow only provide minor gains in usable habitat.” Ex. 202 at 25 (emphasis added).

35. The USBR Study also evaluated the flow required to provide fish passage for adult
populations of Chinook salmon, steelhead and bull trout in each of the seven reaches. Ex. 202 at
22-23,41-43. According to the USBR Study, fish passage should be the highest priority when
making management decisions about optimum streamflow. Id. at 26.

36. The USBR Study did not “estimate flow or habitat needs of downstream migrants or
spring runoff conditions necessary for maintenance of channel morphology or riparian zone
functions.” Ex. 202 at 26.

5 The USBR Study cautions that the flow recommendations for juvenile habitat are likely inaccurate due to modeling
constraints. The flow recommendations for juvenile habitat are often lower than summer base flows (without the
effects of irrigation diversions). Therefore, the recommended flows for juvenile habitat set forth in the USBR Study
will not be considered as part of this order.
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37. The following table summarizes the recommended flow rates from the USBR Study for
maintaining the optimum levels of habitat for spawning and adult populations of spring Chinook
salmon, steelhead and bull trout and the recommended flow rates for fish passage:

Reach | Reach | Reach | Reach | Reach | Reach | Reach
1 2 3 4 5 6 7

Flo?v rate (cfs) r?qulred.for 14 15 21 29 42 49 60

optimum spawning habitat

Flow rate (cfs) required for
optimum adult habitat 18 15 16 27 36 35 40
Flow rate (cfs) required for
passage of adult fish 13 13 9 19 54 11 15

Ex. 202 at 41-43.

38. During times when the proposed permit would be available (April — July), Big Timber
Creek provides habitat for adult salmon, steelhead and bull trout. Ex. 202 at 23. IDFG has not
observed any spawning activity by salmon or steelhead in Big Timber Creek. Ex. 201 at 2. IDFG
has documented spawning by small sized bull trout in the upper reaches of Big Timber Creek. Id.

39. As a result of irrigation diversions, upstream reaches in Big Timber Creek generally
have higher instream flows than downstream reaches during the irrigation season. Ex. 202 at 24.

40. A stream gage (“Upper BTC Gage”) on Big Timber Creek upstream of the major
irrigation diversions on the creek has been in operation since 2003. Water flow measurements from
2006 through 2016 were received into evidence. Ex. IDWRI18. Except for a few small upstream
diversions, this gage site represents the unimpaired flow of Big Timber Creek at that location. /d.

41. According to the Department’s water right database, the following irrigation water rights
from Big Timber Creek have authorized points of diversion upstream of Reach 5 (including water
rights associated with the Home Ditch) but downstream of the Upper BTC Gage: 74-32, 74-34, 74-
39B, 74-63, 74-1619, 74-7165, 74-14980, 74-15003, 74-15926, 74-15927, 74-15928, 74-15929, 74-
15930, 74-15931, 74-16187¢ Ex. 28. These rights, in combination authorize the diversion of 63.95
cfs, which will be rounded up to 64 cfs for purposes of technical analysis.

42. According to the USBR Study, a flow of 54 cfs is required to maintain passage for adult
salmon, steelhead and bull trout through Reach 5. Ex. 202 at 42. If the water rights with authorized
points of diversion between the Upper BTC Gage and Reach 5 were diverted at their full authorized
rate, and assuming no instream losses, there would need to be at least 118.1 cfs (which will be

¢ Because this Order approves Proposed Permit 74-16187 it should be included in the list of existing water rights in
this stretch of Big Timber Creek.
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rounded to 118 cfs for purposes of technical analysis at the Upper BTC Gage) to maintain 54 cfs of
flow in Reach 5.

43. The following table lists the days, between 2006 and 2016, when the flow in Big Timber
Creek at the Upper BTC Gage was greater than 118 cfs.

Days (between 3/15 and 7/31) when the flow at Upper BTC # of
Year Gage was greater than 118 cfs Days
2006 | May 18-May 28, June 5-June 12 19
2007 | May 18-20 3
2008 | May 19-24, June 1-7, June 15-July 3 32
2009 | May 19-July 6 49
2010 | June 4-July 3 30
2011 | June 7-July 15 39
2012 [ May 17-18, June 2-7 8
2013 | none 0
2014 | May 24-June 8 16
2015 | May 27 - June 12 17
2016 | May 19-22, June 1-14 18

Ex. IDWRIS.

44. On April 22, 2005, James and Paula Whittaker (“Whittaker”) filed Application for
Permit 74-15613, seeking a permit to divert water from Big Timber Creek for irrigation use. Ex. 5
at 3. Application 74-15613 was protested by Lemhi Irrigation District, Ellsworth Angus Ranch,
IDFG and the U.S. Bureau of Land Management. /d. at 1.

45. The Department conducted an administrative hearing for the protested application on
February 6 and 7, 2007. Id. The Department issued a Final Order approving Permit 74-15613 with
limiting conditions on May 10, 2011. d. at 11. The Department determined that Whittaker’s
proposed water use should not impair the 13 cfs required for adult fish passage in Reach <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>