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STATEMENT OF THE CASE 

This is an appeal, pursuant to Idaho Code sections 67-5270 and 67-5279, of the Order 

Remanding Contested Case; Order Denying Request to Exclude Evidence ("Order") (Nov. 20, 

2017) of the Director of the Idaho Department of Water Resources, In the Matter of Application 

for Transfer No. 81155 in the Name of City of Pocatello. Exhibit 5. 

The City of Pocatello ("City" or "Pocatello") relies on numerous interconnected wells to 

provide water for municipal uses to its water customers. Record at 12, 53-56. The wells that are 

located near the Pocatello Regional Airport generally serve culinary and irrigation requirements 

associated with airport uses. Id. Among the wells designed to serve the Pocatello Airport is 

Well 39, which was relocated in 2015 from south of Interstate 86 to north of Interstate 86 and 

adjacent to the airport. Transfer 8 I 155 is the last of three transfers filed by City staff to 

authorize the relocation of Well 39 and to ensure, following the relocation of Well 39, that the 

ground water produced by Well 39 was legally available to be diverted by the City. 

Well 39 

Well 39 is located on the northwest side of Pocatello's service area and has historically 

served the Pocatello Regional Airport. The well was originally built in 1940 and, according to 

the City's cover letter submitted with its request to relocate Well 39, the well was in poor 

condition, difficult to access, and near a rail line. 1 The City sought to build a new well closer to 

the airport, approximately one half mile north of its original location, to rectify the operational 

problems of the original well and to enhance well head protection. Id. The original location of 

Well 39 and the new location of Well 39 are both approximately 12 miles northwest of Well 44, 

which is the subject of Spartan Portneuf, LLC's ("Spartan") Notice of Protest ("Protest"). 

1 Exhibit I, excerpts from Transfer 79826 file. 
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Transfer 5452 and SRBA Partial Decrees 

At its original location, Well 39 was among the points of diversion authorized by 

Transfer 5452 to divert water under Water Right Nos. 29-2274, 29-2338, and 29-7375 ("Subject 

Water Rights"). Transfer 5452 was approved by the Idaho Department of Water Resources 

("IDWR" or "Department") in 1999 without conditions. Record at 57-58. Consistent with the 

determination in Transfer 5452, the Subject Water Rights were decreed in the Snake River Basin 

Adjudication Court ("SRBA") as alternate points of diversion. Diversion of the entire 

recommended rate of 21 .45 cfs may be made from any one identified alternate point. Record at 

60-62. 

As detailed in Pocatello's Motion to Dismiss Protest and In the Alternative Motion In 

Limine ("Motion to Dismiss") filed June 26, 2017, the issue of whether the Subject Water Rights 

and other Pocatello water rights claims should be decreed without terms and conditions was 

litigated at the SRBA and before the Idaho Supreme Court in City of Pocatello v. Idaho, 152 

Idaho 830,275 P.3d 845 (2012). See also Record at 63-80, Order on Summary Judgment. 

Transfers to Effectuate Operations at Relocated Well 39 

On February 17, 2015, City staff filed Transfer 79826 seeking to relocate Well 39 from 

south of Interstate 86 and adjacent to a railroad line to north of Interstate 86 and nearer to the 

Pocatello Regional Airport. Transfer 79826 also sought to divert water from relocated Well 39 

under Water Right No. 29-13638. The transfer was not protested and IDWR approved the 

relocation in May of 2015.2 

2Exhibit I. Pocatello 's Response to Brief and Exceptions to Preliminary Order Dismissing Protest and Approving 
Transfer incorporated the contents of IDWR Transfer 79826 and Transfer 81117 by reference. Record at 205. 
Excerpts from these transfer files are attached here as Exhibits I and 2 for the Court's convenience. The entire 
transfer file for each of the transfers discussed in this brief are available at https://www.idwr.idaho.gov/water­
rights/transfers/search.html. 
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In addition to Water Right No. 29-13638, Well 39 was previously authorized to divert 

water under four other water rights. To continue its ability to divert Well 39 under these water 

rights at the new location, City staff filed two additional transfer applications on July 16, 2016. 

Transfer 81117 (Exhibit 3) sought to authorize diversions under Water Right No. 29-7450 from 

relocated Well 39, and Transfer 81155 (Exhibit 6) sought to authorize diversion of the Subject 

Water Rights through relocated Well 39. Transfer 81117 was not protested and was approved in 

December of 2016. 

Spartan protested Transfer 81155 and the proceedings described below and within 

ensued. 

Spartao's Protest 

Spartan protested Transfer 81155 on September 16, 2016. Exhibit 4; Record at 1-14. 

Spartan's protest alleged that the "contemplated transfer to other well [sic] specifically city well 

#44 ... will exacerbate existing problem of city's operation of well #44 has been and continues 

to be, injurious" to the operation of Spartan's located approximately 300 feet from Well 44. 

Record at 21. Spartan engaged in informal pre-hearing correspondence and requests for 

infonnation from City staff. Record at 91-92. Even the Spartan pre-hearing correspondence did 

not raise any issues regarding the relocation or operation of Well 39.3 Spartan's focus was on the 

pumping rate associated with Well 44 and the lack of pumping data related to Wells 4, 6, 7, 8 

and 9. Spartan's stated goal was to have a term and condition added to the Subject Water Rights 

that was previously litigated in Pocatello v. Idaho. Record at 92. 

3Mr. Justin Armstrong, Pocatello Water Superintendent, stated in his affidavit attached to Pocatello 's Reply in 
Support of Motion to Dismiss and In the Alternative Motion In Limine that Wells 4, 6, 7, 8 and 9 are "not active 
points of diversion" used by the City; Mr. Armstrong also explained that the two points of diversion that were 
omitted involved: a well that was sold by the City; and a duplicate quarter-quarter section. Record at 105-106. 
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After an unproductive prehearing conference, Pocatello moved to dismiss Spartan' s 

Protest as defective, because Spartan had not alleged actual injury from the relief sought by 

Transfer 81155, or in the alternative to exclude evidence or information regarding Well 44. 

On August 8, 2017, the Hearing Officer dismissed Spartan's Protest in response to 

Pocatello's Motion to Dismiss and approved Pocatello's Transfer 81155. Preliminary Order 

Dismissing Protest and Approving Transfer ("Preliminary Order"), In the Matter of Application 

for Transfer No. 81155 In the Name of City of Pocatello.4 Record at 110-117. 

Spartan filed a Brief and Exceptions to Preliminary Order Dismissing Protest and 

Approving Transfer ("Brief and Exceptions"), dated September 19, 2017. Record at 145-201. 

Pocatello filed Pocatello 's Response to Brief and Exceptions to Preliminary Order Dismissing 

Protest and Approving Transfer, dated October 2, 2017. Record at 203-214. In response, the 

Director entered his Order, remanding this matter back to the Hearing Officer and denying 

Pocatello's motion in limine. Exhibit 5, Record at 215-220. 

In addition to the arguments in this Opening Brief, Pocatello's arguments made in the 

briefing below are incorporated by reference. 

ARGUMENT 

I. STANDARD OF REVIEW 

The Director's Order reinstated Spartan's Protest and remanded for a hearing making it 

an interlocutory agency action pursuant to IDWR' s Rule of Procedure 710. ID APA 

37.01.01.710. Pursuant to Idaho Code section 67-5271(2) an interlocutory agency order is 

immediately reviewable if exhausting administrative remedies and awaiting a final agency order 

would not provide an "adequate remedy." Here to exhaust administrative remedies and obtain a 

4 Exhibit 3. 
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final order, Pocatello would be required to engage in an administrative hearing to rebut Spartan's 

theory of injury which is inherently erroneous and outside the scope of issues that can properly 

be considered by the Department in the context of Pocatello's transfer hearing. The Director's 

Order reinstating Spartan's Protest is "in excess of authority ... or clearly erroneous or arbitrary 

and capricious." Greenfield Viii. Apartment, L.P. v. Ada County, 130 Idaho 207, 209, 938 P .2d 

1245, 1247 (1997). 

Under the IDAPA, the Court shall review an appeal from an agency decision "based upon 

the record created before the agency." Chisholm v. Idaho Dep't of Water Res., 142 Idaho 159, 

162, 125 P.3d 515, 518 (2005). An agency's conclusions of law are entitled to de novo review 

by the Court and erroneous conclusions of law may be corrected on appeal. Greenfield Viii. 

Apartment, 130 Idaho at 209, 938 P.2d at 1247. 

Idaho Code section 67-5279(3) provides that a Court shall set aside an order in whole or 

in part if the Court finds the order is: 

(a) in violation of constitutional or statutory provisions; 

(b) in excess of the statutory authority of the agency; 

(c) made upon unlawful procedure; 

(d) not supported by substantial evidence on the record as a whole; or 

(e) arbitrary, capricious, or an abuse of discretion. 

LC. § 67-5279(3). In this case, the Director's Order reinstating Spartan's Protest is in excess of 

the agency's statutory authority, arbitrary and capricious and an abuse of discretion. Reversing 

the Director's remand would reinstate the Hearing Officer's Preliminary Order which dismissed 

Spartan's Protest and approved Transfer 81155. 
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II. SPARTAN'S PROTEST RAISES ISSUES THAT ARE OUTSIDE THE SCOPE OF 
ISSUES TO BE RESOLVED IN POCATELLO'S TRANSFER 81155 

Spartan has raised two primary arguments in the pleadings below. 

• In its Protest, Spartan asserted that "contemplated transfer to other well [sicJ specifically 

city well #44 ... will exacerbate existing problem of city's operation of well #44 has 

been and continues to be injurious" to the operation of Spartan's located approximately 

300 feet from Well 44. Record at 21. 

• Then, for the first time in Spartan's July 10, 2017 Response to City's Motion to Dismiss 

Protest and Objection To Alternative Motion in Limine Spartan asserted that Pocatello's 

inadvertent omission of two points of diversion associated with the Subject Water Rights 

was an indication that Pocatello's real purpose in filing Transfer 81155 was to modify the 

operation of its interconnected municipal water system to the detriment of Spartan's well 

located near Well 44. Record at 84. 

The Director erred in relying on these allegations as a basis to reinstate the Spartan Protest. Even 

leaving aside the question of whether the second Spartan argument (which was not raised in the 

Protest) is timely, neither creates a colorable basis for relief to Spartan in the context of Transfer 

81155, and the Director's Order should be reversed. 

A. To effect a remand of the Director's Order would improperly enlarge the 
scope of agency discretion to evaluate injury in a transfer. 

In granting Pocatello's Motion to Dismiss, the Hearing Officer found: 

Spartan's arguments are not sufficient to connect the injury concerns associated 
with the operation of Well 44 to the change proposed in Application 81155. 

Exhibit 3 at 5; Record at I 14. 

Issues of protest which are not related to the proposed change fall outside the 
scope of the Department's review authority for transfer applications. 
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Spartan's protest does not identify any issues related to the proposed 
change for Well 39. The protest does not even refer to Well 39 or the existing or 
proposed points of diversion for Well 39. . . . Application 81155 does not 
propose to change the diversion rate authorized for Well 44 in any way. 

Exhibit 3 at 5-6; Record at 114-115. 

The Hearing Officer's Preliminary Order correctly identifies the scope of agency 

discretion in evaluating a transfer application. While the provisions of Idaho Code section 42-

222(1) require IDWR to determine, among other things, if a transfer will injure other water users, 

the alleged injury that the Department may evaluate is limited by principles of Idaho law to 

injury allegedly arising from the proposed change. Barron v. Idaho Dep't of Water Res., 135 

Idaho 414, 418, 18 P.3d 219, 223 (Idaho 2001) (emphasis added) (citation omitted) ("'[t]he 

director is statutorily required to examine all evidence of whether the proposed transfer will 

injure other water rights .... "'). In this regard, the Hearing Officer found no injury from the 

Transfer 81155: 

The proposed point of diversion for Well 39 is located approximately ½ mile 
north of the existing point of diversion for Well 39. According to the 
Department's water right records, the closest ground water well to the proposed 
point of diversion is owned by Pocatello (Well 35). No other recorded water 
rights are located within ½ mile of the proposed point of diversion for Well 39. 
Pocatello is already authorized to divert the full combined diversion rate under 
water rights 29-2274, 29-2338 and 29-7375 from the existing point of diversion 
for Well 39. Approval of Application 81155 will not increase the authorized 
diversion rate from Well 39. There is no evidence in the record suggesting that 
approval of Application 81155 will injure existing rights. 

Exhibit 3 at 6; Record at 115. 

If affirmed, the Director's Order would inject speculative issues unrelated to the change 

sought by Pocatello into this matter. To wit, the Director's Order found: 

While the hearing officer is correct that "Pocatello is already authorized to divert 
the full quantity listed on water rights 29-2274, 29-2338, and 29-7375 from Well 
44," that does not necessarily mean "the expected operation of the system is of 
little consequence in an injury analysis." It is conceivable that Spartan could 
present evidence at a hearing regarding Pocatello 's current operation of its system 
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and evidence that the changes proposed by Application 81155 will cause 
Pocatello to shift operation of its system to demand more from Well 44 and injure 
the Spartan Well. 

Exhibit 5 at 4; Record at 218 ( citation omitted). 

As the Director's Order acknowledges, Pocatello is authorized to divert the full rate of 

flow associated with the Subject Water Rights from Well 44 (or Well 39 for that matter) whether 

Well 39 is in its original location or its new location. In the absence of a transfer request from 

Pocatello to not only operate Well 39 under the Subject Water Rights but to also change the 

operational terms and conditions (for example, to increase the rate of flow) of the Subject Water 

Rights, it is not clear what kind of evidence Spartan could conceivably present that would be 

relevant. The reality is that, in the context of Transfer 81155, so long as Pocatello's operation of 

the Subject Water Rights are consistent with the tenns of its SRBA partial decrees, any impact 

from the operation of Well 44 on the Spartan water rights is not injury that can be remedied in 

the context of Transfer 81155. The Director's Order would authorize exercise of agency 

discretion that is beyond its statutory authority and this Court should reverse. 

III. SPARTAN HAS NO STANDING TO SUSTAIN ITS PROTEST 

The Director's Order improperly concluded that Spartan has standing to pursue its 

protest. The Idaho Supreme Court has explained that "'[s]tanding is a preliminary question to be 

determined by this Court before reaching the merits of the case."' State v. Phillip Morris, Inc., 

158 Idaho 874, 881, 354 P.3d 187, 194 (2015) (citation omitted). "'Idaho has adopted the 

constitutional based federal justiciability standard."' Id. ( citations omitted). "[T]o establish 

standing a plaintiff must show (I) an injury in fact, (2) a sufficient causal connection between the 

injury and the conduct complained of, and (3) a like[lihood] that the injury will be redressed by a 

favorable decision." Id. (quotation marks and citations omitted). 
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The Director's Order simultaneously found: 1) due to Spartan's admission in its briefing 

below, Spartan was not seeking to collaterally attack the partial decrees of the Subject Water 

Rights; 2) that Pocatello is "authorized to divert the full quantity listed on [the Subject Water 

Rights]"; and 3) that Spartan has standing to sustain its protest because "Spartan argues that 

eliminating points of diversion or changing the location of Well 39 may possibly increase the 

demand on Well 44." All of these things cannot be true. In other words, if Spartan is not 

challenging (and presumably, the Director will not entertain a challenge) to the decretal terms 

and conditions governing the operation of the Subject Water Rights AND if Pocatello remains 

authorized to divert the full quantity listed, then there is no basis to conclude that Spartan can 

introduce relevant, nonMfrivolous evidence about changes in demand on Well 44 that it may 

speculate are related to either the relocation of Well 39 or the inadvertent omission of the two 

points of diversion. 

Further, Spartan's allegations about injury arise because of events that occurred prior to 

the filing of Transfer 81155: it alleges that the current operation of Well 44 is injuring its senior 

water right, and that approving Transfer 81155 will exacerbate this alleged injury in unspecified 

ways. However, Spartan 's allegations survive whether or not Pocatello pursues Transfer 81155 

because Spartan's claims rely not on the location of Well 39, but on the underlying operation of 

the Subject Water Rights. In other words, if Pocatello withdrew Transfer 81155, Spartan's 

claims of injury from the operation of Well 44 would not be remedied. As a result, Spartan 

cannot establish that it has standing under Idaho law to sustain its Protest. "There must also be a 

fairly traceable causal connection between the claimed injury and the challenged conduct" in 

order to satisfy principles of standing. Troutner v. Kempthorne, 142 Idaho 389, 391, 128 P.3d 

926, 928 (2006). 
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Transfer 81155 does not involve the operation of Well 44, and there is no connection 

between the conduct challenged in the Transfer and Spartan's claimed injury. Spartan has failed 

to show a "distinct, palpable injury" to allow it to participate in the proceeding and sustain its 

Protest. 

IV. THE INADVERTENT OMISSION OF TWO POINTS OF DIVERSION IS A RED 
HERRING 

As noted in the Statement of the Case, supra, in its response to the Motion to Dismiss 

(nearly a year after it filed its Protest), Spartan for the first time seized on the City's inadvertent 

omission of two points of diversion from the Transfer application as an additional basis to 

sustain its Protest. According to Spartan, the City's inadvertent omission of these points of 

diversion was an indication that approval of Transfer 81155 would alter the operation of 

Pocatello's interconnected well system and the Subject Water Rights to Spartan's detriment. 

Record at 84-87. The Director erred by agreeing that the inadvertent omission (and subsequent 

abandonment of these points of diversion) provided a basis to revive the Spartan Protest. 

As established in Mr. Annstrong's Affidavit, the two points of diversion are not (and 

have not been) among the City's active points of diversion. Record at I 05-106. In fact, one 

point had a well on it (Well 11) which was sold sometime in the past and is no longer owned by 

the City; the other is described by Mr. Armstrong as a "duplicative" legal description but there is 

not now, nor has there been, a well structure associated with this legal description. In other 

words, the City was not relying on either of these points of diversion prior to the relocation of 

Well 39 and the inadvertent omission of these two points of diversion will have no effect on the 

City's operations after the relocation of Well 39. Nor will the omission of these points of 

diversion affect Spartan's well. 
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The Director's Order does not suggest that the City was obligated to handle the 

abandonment of these points of diversion in any other manner-for example, the Director's 

Order does not find that the City needed to file a transfer or other publicly noticed document in 

order to obtain a legal determination that these points were no longer in active use by the City. 

The City has suffered the result of its inadvertent actions, which is the abandonment of these 

points of diversion-a determination it does not challenge. Spartan's efforts to tum these 

omissions into a cause of action should be rejected, and the Court should reverse the Director's 

Order which would allow any theory of injury advanced by Spartan, no matter how spurious, to 

be the basis for a hearing in this case. 

V. WHILE SPARTAN'S PROTEST DOES NOT STATE A CLAIM FOR RELIEF IN 
THE CONTEXT OF A TRANSFER, SPARTAN DOES HAVE AN AVENUE FOR 
RELIEF 

Spartan's Protest, which the Director's Order found to state a claim for relief, seeks tenns 

and conditions on the operation of Pocatello's Well 44. Spartan has not attempted to connect the 

operation of the Subject Water Rights at relocated Well 39 to its allegations of injury from the 

operation of Well 44. Whatever Spartan is experiencing as far as issues with deliveries from its 

well, the cause is not Transfer 81155, and Spartan has not really attempted to show that it is. 

Spartan's dogged determination to pursue this frivolous Protest is surprising because 

under Idaho law, when a senior water right holder (Spartan) alleges the operation of a junior 

water right (Well 44) is causing injury to his water right, the procedural mechanism to seek terms 

and conditions on the operation of a junior water right is a delivery call. If Spartan believes itself 

to be injured from the operation of Well 44 it can file a delivery call under the Department's 

procedures. 

Respectfully submitted this 12th day of March, 2018. 
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WHITE & JANKOWSKI LLP 

Attorneys for City of Pocatello 

By ~ 
Sarah A.Klahn 
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42-212 POD - 09/14 STATE OF IDAHO 
DEPARTMENT OF WATER RESOURCES 

RECEIVED 
FEB t 7 2015 

Department of Water Aesc;,ur~s 
APPLICATION FOR TRANSFER OF WATER RIGHT-POINT(S) dP!fltveHION 

This fonn may be used to apply to change and/or add points of diversivn for existing waler rigpts and to report an ownenhip diange 
for a water right(s) in connection with the proposed point of diversion change(s). Do not use tnis form to apply for dianges to other 
elemenls of a water right. See the APJl{fcation {qr Transfer lrtstrucljons for help completing this fonn and for mailing addresses of 
Department offices where your application can be submitted. 

Chec:k an that apply: 

0 Change diversion point(s) 0 Add diversion point(s) D Ownership change D Ownership split 

t. APPLICANT($) City of Pocatello Phone (20B) 234-6174 

2. MAILING ADDRESS _9_1_1_N_._7th_A_v_e _____________ City Pocatello 

State Idaho Zip 83205 Email jarmstrong@pocatello.us 

0 lfthc applicant is not an individual and not registered to do business in the State of Idaho, attach documentation identifying 
officers authorized to ,ign for the applicant 

0 If the applicant is not the current water right(s) owner, attach documentation of authority to file the application. 

0 If the application includes a change In ownership of water rlght(s), attach a copy of the: conveyance document. such as a 
warranty deod, court decree, contract of sale, ictc. The conveyance document must include a legul description of the property 
conveyed or description of the water right if no land Is conveyed. Additional fce(s) are required for water right ownership 
changes; see Item 9 forthe fee schedule. 
If the ownership change resulted in the water right(s) being split, how did the division occur? Mark one: 

D The water rights or claims were divided as specifically identified in a deed, conlnitt, or ocher conveyance document. 
D The waticr rights or claims were divided proportionately based on the portion of their place(s) of use acquired by the 

new owner. 

0 Iflhe application is not signed by the applicant, attach a Power of Attorney or other documentation providing authority to sign 
for the applicant. 

3. LIST WATER RIGHT NUMBER(S) __ 2_9-_13_63_8 ___________________ _ 

0 Att11.ch a copy of the water right(s) as recorded, available at www.idw,,.idqho,goy. Wat,r Right Transfers, Step J, or by 
contacting any Department office. 

4. TOT AL AMOUNT OF WATER transfe1Tcd is 2.2 cubic feet per second and/or -----,--acre-fe:et per annum. 
(diversion rate) (storage volume:) 

5. POINT OF DIVERSION - Describo Dl.l the point(s) of diversion to be included on the water righl(s) after the proposed change. 

D Attach Eastern Snake Plain Aquifer (ESPA) analysis if this transfer proposes to change a point or divenion affecting the 
ESPA. ESPA analysis infonnation Is available at www.jdwr.jdaho,gov, Water Right Transfers, Online Ruourca. 

New? Lot ¼ v. ¼ Sec Twp Rga County Source Local name or tag # 

X SW SW SE: 10 BS 33E Power Groundwater \Nell 39 
NE SE: 10 6S 33E Power Groundwater Well35 

Pagel of2 AMENDED Transfer No. 19816 
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42-222 POD· 09114 ( STATE OF IDAHO / 
RECEIVED .JEPARTMENT OF WATER RESOURCE~ 

APPLICATION FOR TRANSFER OF WATER RIGHT - POINT(S) OF ffi.Q~iij~ 
De:oa~ment oi Water Resources 

Th. fo b ed I h di dd . fd' . ti . . . h d. Easlem Reqiori h" 1s nn may e us to app y to c ange an or a pomts o 1vemon or existing water rig ts an to report an owners 1p change 
for a water right(s) in connection with the proposed point of diversion change(s). Do not use this form to apply for changes to other 
elements of a water right. See the Application for Transfer Instructions for help completing this form and for mailing addresses of 
Department offices where your application can be submitted. 

Check all that apply: 

IZ) Change diversion point(s) D Add diversion point(s) D Ownership change D Ownership split 

1. APPLICANT{S) City of Pocatello Phone (208) 234-6174 

2. MAILING ADDRESS 911 N. 7th Ave City _P_o_ca_te_llo ______ _ 

State Idaho Zip 83205 Email _l_·a_rm_s_t_ro_n_g_@~po_ca_t_e_llo_._us ____________ _ 

0 If the applicant is not an individual and not registered to do business in the State of Idaho, attach documentation identifying 
officers authorized to sign for the applicant. 

D If the applicant is not the current water right(s) owner, attach documentation of authority to file the application. 

D If the application includes a change in ownership of water right(s), attach a copy of the conveyance document, such as a 
warranty deed, court decree, contract of sale, etc. The conveyance document must include a legal descriptio11 of the property 
conveyed or description of the water right if no land is conveyed. Additional fee(s) are required for water right ownership 
changes; see Item 9 for the fee :schedule. 
If the ownership change resulted in the water right(s) being split, how did the division occur? Mark one: 

D The water rights or claims were divided as specifically identified in a deed, contract, or other conveyance document. 
0 The waler rights or claims were divided proportionately based on the portion of their place(s) of use acquired by the 

new owner. 

D If the application is not signed by the applicant, attach a Power of Attorney or other documentation providing authority to sign 
for the app Ii cant. 

3. LIST WATER RIGHT NUMBER(S) __ 2_9-_1_3_63_8 ____________________ _ 

0 Attach a copy of the water right(s) as recorded, available at www.idwr.idaho.gov. Water Righi Transfers, Step I, or by 
contacting any Department office. 

4. TOT AL AMOUNT OF WATER transferred is __ 2_·2 __ cubic feet per second and/or _____ acre-feet per annum. 
(diversion rate) ( storage vo 1 ume) 

5. POINT OF DIVERSION - Describe all the point(s) of diversion to be included on the water right(s) after the proposed change. 

D Attach Eastern Snake Plain Aquifer (ESPA) analysis if this transfer proposes to change a point of diversion afi'e(:1ing the 
ESPA. ESPA analysis infonnation is available at www.jdwr.idaho.gov. Water Right Transfers, Online Resources. 

New? Lot ¼ v. 1/, Sec Twp Rge County Source Local name or tag# 

X SW SW SE 10 6S 33E Power Groundwater Well39 

SW NE 15 es 33E Power Groundwater We1139 

~•5'.. 

D~J /r,11 'Lb' Ir'"' '._ .. .... ::. 
-"'i !Ji- ,;a,,;.,~ if' .... , r ·~, ~-\. 11,. __ ;f ~·~ ; .. ~-. 

-y 

"V ~~ _f! }J-..., ~,-":, 
1; ;,. . ,,, , • .i 5 

.... ,;,-, ,'!, ... !I 
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6. GENERAL INFORMATION 

a. Describe the complete diversion system, including how you will accommodate a measuring device and lockable controlling 
works should they be required now or in the future: 
20" Well, 220 ft. deep, equipped with a 30-hp vertical turbine pump with a 12" discharge line connected to a 

500,000 gallon storage tank .. The well, motor,control valve, and flow meter will be secure inside a lockable building 

b. Who owns the property al the point(s) of diversion? _C-'ity'--of_P_o_c_a_te_l_lo ________________ _ 
If other than the applicant, describe the arrangement enabling the applicant to access the property for the diversion system: 

c. To your knowledge, has/is any portion of the waterright(s) proposed to be changed: 

Yes No 

• 0 undergone a period of five or more consecutive years of non-use, 

• IZl currently used in a mitigation plan limiting the use of water under the right(s), or 

• IZl currently enrolled in a Federal set-aside program limiting the use of water under the right(s)? 

If yes, describe: 

d, Is any portion of the water right(s) proposed to be changed currently leused to the Water Supply Bank? D Yes 0 No 

D If yes and there are multiple owners, attach a Lessor Designation fonn. 
D If yes, the individual owner or designated lessor must complete, sign and attach an IRS Fann W-9. 

(Disregard if these items are on file and ownership has not changed.) 

7. MAP- IZ] Attach a map of the diversion, measurement, control and distribution system. Include the place of use ifa split of the 
water right occurred. Clearly label the map with township, range, section and ¼ ¼ of section infonnation. The Map Tool, 
available at maps.idwr.idaho.gov/Tran.sferApplicationLavoutslprovides a satisfactory template for creating the required map. 

8. SIGNATURE - The infonnation in this application is true to the best of my knowledge. I undersland any willful 
misrepresent · · t · pplication ~ay result in rejection of the application or cancellation ofan approval. 

Brian Blad, Mayor 
Print name and title if applicable 

I /:ic/16-
oate 

Justin Armstrong, Water Superintendent 
orized agent Print name and title if applicable Date' ' 

9. FEE• 0 The application filing fee provided in Section 42-221, Idaho Code, must be submitted with the application for transfer. 
The Application fee is based on the total amount of water proposed for transfer in Item 4: the larger fee for either cubic feet per 
second (diversion rate) or acre-feet per annum (storage volume). The Fee Schedule is available at www.idwr.idaho.gov, Water 
Righi Transfers, Slep 4 and in the Application for Transfer Instructions. 

FOR DEPARTMENT USE ONLY 

Transfer includes '""00,_,.. __ pages of att,chments. 

Fee paid f,e(?o - Date ;tl'1 _16 
Received by ___________ Date 

Receipted by .5J.... Receipt# 'f2>4Q~ d7 
Preliminary review by _________ _ Date Active in the Water Supply Bank? Yes D No 0 
W-9 received? Yes D No D Name on W-9 ________________ W-9 forwarded to fiscal? Yes D No O 

(Do NOT scan the W-9-confidential information is held by fiscal only) 

Page 2 ofl 
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Statutes 

Idaho Statutes 

TITLE 50 
MUNICIPAL CORPORATIONS 

CHAPTER 6 
MAYOR 

(' Page 1 of 1 

50-602. MAYOR, ADMINISTRATIVE OFFICIAL. The mayor, except as provided in 
sections 50-801 through 50-812[, Idaho Code], shall be the chief 
administrative official of the city, preside over the meetings of the city 
council and determine the order of business subject to such rules as the 
council may prescribe, have a vote only when the council is equally 
divided, have the superintending control of all the officers and affairs 
of the city, preserve order, and take care that the ordinances of the city 
and provisions of this act are complied with and enforced. 

History: 
[50-602, added 1967, ch. 429, sec. 122, p. 1249.] 

The Idaho Code is the property of the state of Idaho· and is made available on the Internet as a public 
service. Any person who reproduces or distributes the Idaho Code for commercfal purposes is in 
violation of the provisions of Idaho law and shall be deemed to be an infringer of the state of Idaho's 
copyright. 

7 9 82 6 

http://legislature.idaho.gov/idstat/fitle50/f50CH6SECTS0~602PrinterFriendly.htm 1/29/2015 



Statutes 

• 
,_ 

Idaho Statutes 

TITLE 50 
MUNICIPAL CORPORATIONS 

CHAPTER 6 
MAYOR 

Page 1 of 1 

such powers, 
the state of 

and shall have 
contracts and 

50-607. GENERAL POWERS. The mayor shall have and exercise 
prerogatives and authority as is conferred by the laws of 
Idaho or as may be conferred upon him by the city council, 
the power to administer oaths, and shall sign all 
conveyances in the name of and on behalf of the city. 

History: 
[50-607, added 1967, ch. 429, sec. 127, p. 1249.) 

The Idaho Code is the property of the stale of Idaho and is made available on the Internet as a public 
service. Any person who reproduces or distributes the Idaho Code for commercial purposes is in 
violation of the provisions of Idaho law and shall be deemed to be an infringer of the state of Idaho's 
copyright. 

79826 

http://legislature.idaho.gov/idstat/fitle50/fSOCH6SECT50-607PrinterFriendly.hbn 1/29/2015 



January 29, 2015 

State of Idaho 

WA~Q DEPARTMENT 
911 ( ,\ 71h Avenue 
P.O. Box 4169 
Pocatello, ID 83205-4169 

Department of Water Resources 
IDWR Eastern Region 
900 N. Skyline Dr, Suite A 
Idaho Fa! Is, ID 83402-1718 

SUPERINTENDEN1j1L')f'PICE 
(208) 234-6174 \ 
FAX (208) 234-7084 
REPAIR SHOP 
(208) 234-6 I 8 2 
FAX (208) 234•7084 

RECEIVED 

FEB O 9 2015 
Department oi Water Resources 

Eastern Region 

Subject: Application for Transfer of Water Right - Point(s) of Diversion, Water Right 29-13638 

Dear Agency: 

Please find the enclosed Application for Transfer of Water Right - Point(s) of Diversion, as well as, 
the supporting documentation and payment of fees for the transfer water right 29-13638 owned and 
operated by the City of Pocatello. 

The City of Pocatello is currently in need of replacing existing municipal Well 39, located at the 
Pocatello Regional Airport. Well 39 is associated under Water Right 29-13638 with two points of 
diversion located within T06S, R33E, NEl/4 SEl/4, Section IO and T06S, R33E, SWl/4 NEl/4, 
Section 15 within the Eastern Snake Plain Aquifer (ESPA). 

The existing municipal Well 39 was originally drilled in 1940. Due to the age and construction of the 
well, it is in dire need of replacement. The City has hired Keller Associates to design a replacement 
well at a new location for better wellhead protection and distribution within the water system. Re­
drilling the well within the existing site is less desirable due to the proximity of the 1-86 interstate 
corridor and a railroad spur. 

The new replacement Well 39 is proposed to be relocated approximately 3,000 ft from existing point 
of diversion to a new point within T06S, R33E, SWl/4 SEI/4, Section 10. The new replacement well 
should have insignificant impacts to both the ESPA and surrounding wells currently owned and 
operated by the City of Pocatello. Due to the relocation of the well, the City of Pocatello is requesting 
your review of this application for POD transfer. Application for drilling permits will be submitted 
prior to well construction. 

If you should have any questions regarding this application, please do not hesitate to call my office at 
(208) 234-6174. Thanks for your review and assistance. 

Sincerely, 

ff rururro 
Water Superinten 
City of Pocatello 
(208) 234-6174 

AN EQUAL OPPORTUNITY EMPLOYERNETERAN'S PREFERENCE 

79 82 6 



Date: March 17, 2015 

To: Transfer 79826 

From: Scott Bergendorf 

Re: Transfer Analysis 

MEMORANDUM 

Applicant proposes to transfer a point of diversion for water right 29-13638. The water right has two PODs. 
The POD at the SWNE of Sec. 15, T06S, R33E will be moved to the SWSWSEof Sec. 10, T06S, R33E. 
No change will take place for the POD at the NESE of Sec 10. A new well will be constructed. 
Water Right 29-13638 is a municipal water right lhat is part of the Pocatello Municipal large POU 
boundary. No changes are proposed for the POU. 
Water right 29-13638 is one of 4 other water rights currently existing at Mold well 39" (06S33E15 SWNE). 
This transfer proposes to delete the POD at this location only for right 29-13638. Eventually this old well 
will be abandoned at which time the remaining water rights wilt either be deleted or transferred from this 
POD location. 

Authority to File: 
The applicant is the current owner of the water right per IDWR record and of the proposed place of use per 
Power County taxlot data. Brian Blad (Mayor), and Justin Annstrong (Water Superintendent) signed the 
appllcatlon. 

Water Right Validity: 
Water right 29-13638 was decreed in 2012. Water right is part of the Pocatello city municipal system. 
Forfeiture is not an Issue. 

Injury to other water rights: 
Inside the ESPA and within WD ~20. Points of diversions are within adjacent cells. No ESPA analysis is 
required. Transfer was advertised and there were no protests. Water master does not oppose the transfer. 

Enlargement of Use: 
The proposed change will not result in enlargement of use. Neither rate nor acres will increase as a result 
of the transfer. 
No issues identified. 

Local Public interest: 
No issues identified. 

Beneficial Use/Conservation of Water Resources: 
No issues Identified. 

Review of the application finds there is no clear inconsistency with criteria set forth in Section 42•222 
Idaho Code preventing processing of this application. 
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STATE OF IDAHO 

DEPARTMENT OF WATER RESOURCES 

TRANSFl:R OF WATER RIGHT 
TRANSFER NO. 79826 

This is to certify that CITY OF POCATELLO 
WATER DEPARTMENT 
911 N 7THAVE 
POCATELLO, ID 83201 

has requested a change to the water right(s} listed below. This change in water right(s) is authorized 
pursuant to the provisions of Section 42-222, Idaho Code. A summary of the changes is also listed below. 
The authorized change for each affected water right, Including conditions of approval, is shown on the 
following pages of this document. 

( , ~•1-. 

Summary .of Water Rights Before the Proposed Changes 

I rti,. 
Water 
Right Origin/Basis 

i;...,. .... ,.., 't 

f!!Qd!i i.''.DJvmion DlveBlon !&_at Total s 

29-13638 WR/DECREED 
~ i t;~"-~ - _ ~ l.lmll Acres ~ 

1213111d,io ~("2200· cfs NIA NIA NIA GROUND WATER ... >. -~~~-;· ~ 

current Number 
29-13638 

!i!l!!1IID NewNo. 
l!llll!I J&b.!DJl.!!t 

!l!rtlM1 
29-13639 29-13539 

COMBINED TOTALS 

This water right(s) Is subject to all prior water rights and shall be administered in accordance with Idaho law 
and applh:able rules of the Department of Water Resources. Detailed Water Right Oescriptlon(s) attached. 

Datad l!is I 511- day DI iM,j . 2ol 5" 

~S?J h,( 'ch1ef.Water Allocation Bureau 

SUPPORT DATP-

Transfer No. _-.:7...:9c.:;8::.c26 __ 1t,1 i=ILE J! ;;1.q' / ~!4't 
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WATER RIGHT NO. 29-13638 

As Modified by Transfer No. 79826 

In accordance with the approval of Transfer Na. 79826, Water Right No. 29-13638 is now described as 
follows: 

Right Holder: 

Priority Date: 

CITY OF POCATELLO 
911 N7THAVE 
PO BOX4169 
POCATELLO, ID 83205 

12/3111940 

Source: GROUND WATER ' ' i.1:~ 

BENEFICIAL USE 
MUNICIPAL 

~ .. 
r~~ .. · 

itt>of , 
~~fj, • 
•I ' •-~ • 

;~_ i_~~ 

IQ 
to 12131 

LOCATION OF POINTfSI OF PJVERSION1~·.. '· ... 

Diversion Rate 
2.200 cf5 
2200 cfs 

r rti:, . ) 
GROUND WATER NESE ; h~is:e(; 1Q> wp 065 Rga 33E POWER County 
GROUND WATER SWSWSE i ::-Jsec 14 ff,wp 065 Rge 33E PQWER County 

., ~ ,~ f-:: .. 
,,. J • •• ,. 

CONDJTIONS OF APPROVAL 

3. Upon specific notlflcaUon of the Department, the right holder shall install and maintain data loggers 
to record water usage information at the authorized polnt(s) of diversion In accordance with 
Department specifications. 

4. Use of water under this right will be regulated by a waterrnaster with responsibility for the distribution 
of water among appropriators within a water district At the time of this approval, this water right is 
within State Water District No.120. 

5. A lockable device subject to the approval of the Department shall be maintained on the diverting 
works in a manner that will provide the watermaster suitable conlrol of the diversion. 

6. The right holder shall accomplish the change authorized by this transfer within one year of the date 
of this approval. 

7. Failure of the right holder to comply with the conditions of this transfer Is cause for the Director to 
rescind approval of the transfer. 

Transfer No. _...;.7...;;.9""'82=6'---_ 
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WATER RIGHT NO. 29-13638 

As Modified by Transfer No. 79826 

CONDITIONS OF APPROVAL 

8. Pursuant to Section 42-1412(6), Idaho Code, this water right is subject to such general provisions 
necessary for the definition of the rights or for the efficient administration of water rights as may be 
determined by the Snake River Basin Adjudication court at a point in time no later than the entry of 
the final unified decree. 

' ' C 

i . 
t ••' I 

Transfer No. 79826 



RECEIVED 
JUL 2 5 2016 

42-222 P00-09/14 STATE OF IDAHO 
DEPARTMENT OF WATER RESOURCES 

C· 
Depanment ol Water Resources 

Eastern Region 

APPLICATION FOR TRANSFER OF WATER RIGHT- POINT(S) OF DIVERSION 

This form may be us~ to apply to chanse and/or add points of diversion for existing waler righ&s and to report an ownership change 
for a water right(s) in connection with the proposed point of diversion change(s). Do not use lhis fom, to apply for changes to other 
elements of a waler right. See the Aqplicat(on far Transfer lnstrucllons for help completing this fonn and for mailing addresses of 
Department offices where your application can be submitted. 

Check all that apply: 

@ Changi: diversion poinl(s) D Add diversion poinl(s) D Ownership change D Ownership split 

J. APPLICANT(S)_C_i...:;ly_o_f_P_oca_te_ll_o_______________ Phone (208) 23«>174 

2. MAILING ADDRESS 911 N. 7th Ava, PO Box 4169 City Pocatello 

State Idaho Zip 83205 Emoil Jarmstrong@poeatello.us 

Ill lflhc apnlicanl is not an individual and not registered to do business in the State of Idaho, attach documenlation identifying 
officers authorized to sign forche applicanL 

D lflhe applicant Is not the current water right(s) owner, attach documentation of authority to file the application. 

D If the application Includes a change In ownership of water right(s), anech a copy of the conveyance document, such as a 
warranty deed, courl de(ree, contract of sale, etc. The conveyance document must include e legal description of the property 
conveyed or description of the water right if no lend is conveyed. Additional fee(s) me n:quirrid for water right ownership 
changes; see Item 9 for the fee scl]edule. 
If the ownership change ruulled in the w111er right(s) beini split, how did the division occur? Mark one: 

D The water rishts or claims were divided as specilically Identified in a deed, contract, or other conveyance documenl. 
D The water rights or claims were dlvld!d proportionately based on the portion of their place(s) of use acquired by the 

new owner. 

D lfthi: application is not signl!d by the npplicant, attach a Power or Attorney or other documenllltion providing a111hority lo sign 
for the applicant 

3. LIST WATER RIGHT NUMBER(S) _29_-7_4_s_o _____________________ _ 

@ Attach a copy of the water right(s) as recorded, available at www.idwr.idqho.goy. Water Right Tranefers, Slep /, or by 
contacting any Department office. 

4. TOT AL AMOUNT OF WATER trans(erred is 3,34 cubic f'eel per second and/or acre-feet per annum. 
(diversion role) (storage \--olumc) 

S. POINT OF DIVERSION - Describe !ll dte polnt(s) of diversion to be Included on the waler right(s) after the proposed change. 

D Attach Eastern Snake Plain Aquifer (ESPA) analysis If this transfer proposes 10 ch11nge a point or diversion affecting the 
ESPA, ESPA analysis infonnation is available at www.jdwr.idaho.gov. ll'atrr Right Transftrs, Onfine Reso11Tces. 

New? Lot 1/, y. ¼ Sae Twp Rge County Source - Local name or tag # 

X SW SW SE 10 es 33E Power Groundwater Well39 

NE SE 10 6S 33E Power Groundwater Well35 

' 

Pagel of2 Transrer No . ... 8,...£..,( .... i_.]: __ _ 

EXHIBIT2 



Water Right Report 

0 

I Close I 
IDAHO DEPARTMENT OF WATER RESOURCES 
Water Right Report 

6/2/2016 

WATER RIGHT NO. 29-7450 

Owner Type Name and Address 
Current Owne CITY OF POCA TELLO 

911 N 7THAVE 
PO BOX4169 
POCA TELLO, ID 83205 

Attorney WHlTE & JANKOWSKJ LLP 
A TIN SARAH A KLAHN 
511 16TH ST STE 500 
DENVER, CO 80202 
(303)595-9441 

Attorney BEEMAN & ASSOC PC 
A TIN JOSEPHINE BEEMAN 
1019N 17THST 
BOISE, ID 83702-3304 
(208)331-09S0 

Priority Date: 06/13/t 978 
Basis: Decreed 
Status: Active 

Source !Inbutary 
GROUND WATER.j 

Beneficial UsjFroml To Divenion Rat•r•lume 
MUNICIPAL l/01 12/313.34 CFS 
Total Diversio 3.34 CFS 

0 
Page I of3 

81117 

http://www.idwr.idaho.gov/apps/ExtSearch/RightReportAJ .asp?BasinNumber=29&SequenceNumber=745... 6/2/2016 



Water Right Report 

0 
Location of Point(s) of Diversion: 

GROUND WA TERINESE 1sec. 1 o!Township 06S,Range 33EjPOWER County 
GROUND WATERISWNE Sec .. IS!Township 06S Range.33EjPOWER County 

Place(s) of use: Large POU Info 

Conditions of Approval: 

Page2of3 

To the extent necessary for administration between points of diversion for ground water, and between points 
1. of diversion for ground water and hydraulically connected surface sources, ground water was first diverted 

under this right from Pocatello Well No. 35 locatecl in T06S, RJJE, S10, NESE. 

2 COJ RIGHT INCLUDES ACCOMPLISHED CHANGE IN POINT OF DIVERSION PURSUANT TO SECTION 
. 42~ 1425, IDAHO CODE. 

This partial decree is subject to such general provisions necessmy for the definition of the rights or for the 
3. CJ 8 efficient administration of the water rights as may be ultimately determined by the Court at a point in time no 

later than the entry of a final unified decree. Section 42-1412(6), Idaho Code. 

4 124 Place of use is within the service area of the City of Pocatello municipal water supply system as provided for 
· under Idaho Law. 

Dates: 
Licensed Date: 
Decreed Date: 04/26/2012 
Pennit Proof Due Date: 7/1/1983 
Pennit Proof Made Date: 4/J 1/1983 
Pennit Approved Date: 7/20/1978 
Permit Moratorium Expiration Date: 
Enlargement Use Priority Date: 
Enlargement Statute Priority Date: 
Water Supply Bank Enrollment Date Accepted: 
Water Supply Bank Enrollment Date Removed: 
Application Received Date: 
Protest Deadline Date: 
Number of Protests: 0 

Other Information: 
State or Federal: S 
Owner Name Connector: 
Water District Number: 120 
Generic Max Rate per Acre: 
Generic Max Volwne per Acre: 
Civil Case Number: 
Old Case Number: 
Decree Plantiff: 

http://www.idwr.idaho.gov/apps/ExtSearch/RightReporJJ.isp?da&Number=29&SequenceN um ber-745... 6/2/2016 
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6. GENERAL INFORMATION 

a. Describe the complete diversion system, including how you will accommodate a measuring device and lockable contmlling 
works should they be n:quired now or in the future; 
20" Well, 221 ft. deep, equipped with a 50-hp vertical turbine pump with a 12• discharge lme into Iha distribution 

syslem. The well, motor and control valve are located in a lockable bulldlng. Ftow meter In a sec.ure vaull 

b. Who owns the property at the point(s) of diversion? _C_ity-=---o_f_Poca __ l_e_llo ________________ _ 
If olher than the applicant, describe the arrangement enabling the applicant to access the property for the diversion system: 

c. To your knowledge, has/'15 any portion of the water rlghl{s) proposed to be changed: 

Yes No 
D 0 undergone a period offive or mere consecutive years of non-use, 
D @ currently used In a mitigation plan limiting the use of water under the right(s), or 
D 0 currently enrolled in a Federal set-aside program limiting the use of water under !he right(s)? 

If yes, describe: 

d. Is any portion of the water right(s) proposed to be changed currently leased to the Water Supply Bank? D Yes @ No 

D If yes and there ate multiple owners, attach a Lessgr Dcsignarion fonn. 
0 If yes, the Individual owner or designated lcswr must complete, sign and attach an IRS Fonn W-9. 

(Disregard ir these items nre on file and ownership has not changed.) 

7. MAP-@ Attach a map or the diversion, measurement, control and distribution system. Include the plac;e of use ifa split of the 
water right oei:urred. Clearly label the map with township, range, section and Y• Y. or section information. The Map Tool, 
available at maps. id111r.idgho.govlTransferApplicaljonlavoutsl provides a sotisfactocy templale for cn:ating the required map. 

8. SIGNATURE - The information in this application is true lo the best of my knowledge. I understand •ny willful 
misrepres lions i application may result In rejection of the application or concellatiDn of an approval. 

Brian Blad, Mayor 

Print name and title if applicable 
--, Jtc.t I It, 

Date 

Justin Armstrong, Water Superfntendenl 
t orauthorized agent Print name and title if applicable Date 

9. FEE - 0 The applic111i0n filing fee provided in Section 42-221, Idaho Code, must be submitted with the application for transfer. 
The Application fee is based on the total amount of water proposed for transfer in llem 4: the larger fee for cither cubic feet per 
second (divmion rate) or acre-feet per annum (storage volume). The F'ee Schedule is available at ,vi,w.idwr.ldaho.gov, Water 
Right Transfers, Step 4 ond in the Aapli;ation for Trq,w.q ln.rtrucfHlDJ. 

FO~ DEPARTMENT USE ONLY 

Transfer includes.,.,., __ pages o,a~ents. 

11l.ll oo 1 7.£., f I 
Fee paid ....... TV.-- Date I y 

Received by--~---""----- Date 1 /z.s/J {p 
Receipted by ~ Receipt# £()4 :})._ '-Jg' 

Preliminary review by _________ _ Date._______ Active in the Wa1er Supply Bllllk? Yes D No D 
Nmnc on W•9_______________ W-9 l'om'IIJ'ded10 fisol1? Yes D No D 

(Do NOT scan the W-9- confidential infonnation is held by fiscal only) 

W-9 i:crn'ed? Yes D No D 

Pagelof2 
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State or Idaho 
Dep11rtment of Water Resources 

' 
WATER RIGHT LICENSE 

License of Water Right No. 29-7450 Priority June 13, 1978 Amount 3 • 34 -cfs 

THIS IS TO CERTIFY, that City of Pocatellol--
of Pocate 11 O 9 Idaho • has complied with the terms and conditions of Permit 

No. 29-7450 l$$Ued pursuant to Application for Permit dated June 13 • 1978 , 

and ha.s submiu.ed proof to tbePf;~¼ent of~~=~!'--~~~-on April 11, 1983 · 
that he has applied water to a 1• c;ncfjcial u~~i.1)-c: . • ati ·b ~ ~rtment indic:atcs that the works have a 

,J.,:f1 -» '3" ,-··t 1t. ~ """' -~ d t capacity for ab~ diversion of_, ·• . ......--~. ~~ I'; 5 · " .ortwa1cofromxa groun wa er source 
/ ",;' /" 'ff\_,--,.., 'l,f''. ,", I ,-U "iJ i) r [I ;.'I,~ ,"f, ., ·,. 

tribu1ary to · _,.,. -....,.~ ,. r ·-· ·- ;Jtn"·that lhe-petmlt holde~thu applied to a beneficial use and 
? . / ,•"• 'j¥! ¥ I '• ...-.:::;• ---• ~~- --..:.....:. - I ..:e~.,, "' 

established a right to,.use'~atcm1as (nll6~ ~--.:..:.. -:·\ , . .._~» _%;;-#-,,,!'.!"'~""'--- --......_ 0 o· \ ~\W/ ~~·,t ~ l \ ' .• 
Bene.nc~I U ~~ :~ ,t Pm1,.or-te R•le or Diversion:, ,t, -~-,. Annuf Volume 

M n1c1 a. froni,-• .JanUMY..J to December 31 at 3.34 d'sand __ • .......... N_,../_._A~~,------,., \ \ / •J , . l 
-------- rriim h )--'1( t at _____ crsand ,, \ 

({ \I'"' l ,. t ~ . \\ \ \ fro, ··:, · I td' - r at _____ crs and \ • 

( ~1,1.c!~"J-~IJmuf_v.*>:-( :, l' 1) 
Subject, h ever, to the condition that no ,in.ore than 3; 34 cf s of water be diverted at any one time; and ..£\ \ \ { j ( I I f ,• "' •.t 
that the 8'1\_0\~~-1!,!~~ so_.div;i-eA •,d to ~hichluch.rig~t is ~nt}tled_·and confi~;d•i~for.1re purpose 

aforement!oAe~ ~~tr.!¾ li~tf~,., \~~e]a.mount wh~r can actually ~ 'ene.~cially use1,~.~nd-sh~U not exceed 

N/A is'· . '' acfe l°eet!per yearJid waier~r(o ~~iverted witJtin Jh_q., ., NE~SE; Sect10n 10 , . 
• \ . ' ·°'\'·' . " -~ ,,.J ,\ \ -· ,. ;< ,- fJ .. ' 

Twp 6S, Rge • 33E'.~; ...... ~- ~..... 1 v-' , "-'I \ in. the Cqunty J>~, : Power 1 
\ •• ' ' / h• r.- ........ .; r-~ l l -....... ••' - - . -.:.;•..... , 

Description and location of place'ofusc~- ~ ..... ) \ ~·,... . , 1 ·•• . , 
-f :-1' · r1--. Cit.v.of Pocatello _Municipal Airport . ' ·,NE"' ,iT¼ f. iN~ ~1, , ~..:;.··~SW% ._. ,• 

• SE¼ 
Twp. Ramie Sec. ,. ' .. 

TOl• h 
NE'A NW¼ S\Y¼ BE¼ NE¼ N~ SW¼ SN NE¼ NW SW!-i. SE¼ NE¼ NW'A SW¾ S£111 

' F ""-... {'i ··, ...,.,.. .-, . '·. <' "· . .,t -- -·· - - -- 1111,.,- ... ~- - . 

. 

Tolal number or acres Irrigated ___ _ 



.. 

CONDITIONS OF APPROVAL 

a , Modifications to or variance from' this liccnsi; must be made within the limits or Section 42-222, Idaho 
Code, or the,app1icable Idaho Law. This righi inay be forfeited by five years of non~usc. 

b. The right lo the use of the water hereby confirmed is restricted and appurtenant to lands or place of~ 
herein described. and Is subje~ to. all prior water rights, as provided by the laws of ldah~. • . 

c. Any water right ~onfirmed in thls license for hydt'opower purposes shall be junior and subordlniue to all 
rights to the use of water, other than bydropower, within the Stale of Idaho that are initiated later in time than 
the priority of this lia:mc and 1hall not give rise lo any right or claim against any future rights to the use of water 
other than bydropomr, •within the-State of Idaho initiated later in time than the ~riority of this license. 

.. 

•. 

7 ·12' 
Witness the seal and signature of the Director. affixed at Boise. Idaho, this __________ da:y of 

, Ac:.J 6- '--<.S 7" 
1
19~. ' 

~:!::::::::--==...::-C:::::......,,~~-J ·::,~i-
Aclll'!g lor the Dinictor T ~ 

j· 
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Statutes 

( , 

Idaho Statutes 

TITLE 50 
MUNICIPAL CORPORATIONS 

CHAPTER 6 
MAYOR 

() 
Page 1 of 1 

50-602. MAYOR, ADMINISTRATIVE OFFICIAL, The mayor, except as provided in 
sections 50-801 through 50-812[, Idaho CodeJ, shall be the chief 
administrative official of the city, preside over the meetings of the city 
council and determine the order of business subject to such rules as the 
council may prescribe, have a vote only when the council is equally 
divided, have the superintending control of all the ofj!icers and af-fairs 
of the city, preserve order, and take care that the ordinances of the city 
and provisions of this act are complied with and enforced. 

Biato:cy: 
[50-602, added 1967, ch. 429, sec. 122, p. 1249,] 

The Idaho Code is the property of the state of Idaho and is made available an the Internet as a public 
service. Any person who reproduces or distributes the It:lahD Code for commercial purposes is in 
violation of the pruvisions of Idaho law and shall be deemed to be an infringer of the state of Idaho's 

) copyright. 

81111 

http://legislature.idaho.gov/idstat/TitleSO/T50CH6SECTS0-602PrinterFriendly .htm 1/29/2015 
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Statutes 

c: 
Idaho Statutes 

TI'l'LE SO 
MUNICIPAL CORPOMTIONS 

CHAP'l'ER 6 
MAYOR 

Page 1 of 1 

50-607. GENERAL POWERS. The mayor shall have and exercise such power5, 
prerogatives and authority as is conferred by the laws of the atate of 
Idaho or as may be conferred upon him by the city council, and shall have 
the power to administer oaths, and shall sign all contracts and 
conveyances in the name of and on behalf of the city. 

History: 
[50-607, added 1967, ch. 429, sec. 127, p. 1249.] 

The Idaho Code is the property of the state of Idaho and is made available on the Internet as a public 
service . .Any person who reproduces or distributes the Idaho Code for commercial purposes ls in 
violation of the provisions of Idaho law and shall he deemed to be an infringer of the state of Idaho's 
copyrlghl. 

http://legislature.ida.ho.gov/idstatlTitleSO/rSOCH6SBCT50-607PrinterFriendly.htm 1/29/2015 
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MEMORANDUM 

Date: October 5, 2016 

To: Transfer 81117 

From: Scott Stoslch 

Re: Review & Evaluation of Sufficiency of Information 

This transfer proposes to change one of the points of diversion associated with water righl 29-7450. The 
water right currently has two PODs. The POD located at SWNE of Sec. 15 T06S A33E wilt be moved to 
the SWSWSE of Sec. 10. The well In Section 15, designated by the clly as Well #39, wiU be abandoned. 
The new well will be designated as Well #39 and will be equipped with a flow meter. There is no change 
to the place of use. 

There are five wah•1r rights associated with Well #39 in Section 15: 29-2274, 29-2338, 29-7375, 29-7450 
and 29-13638. In Feb· 2015, the city filed Transfer 79826 to change the poinl of diversion for water right 
29-13638 from the Section 15 well to the proposed well site in the SWSWSE of Section 10. Transfer 
79826 was approved In May 2015. The city filed this transfer application to change the point of diversion 
for water righl 29--7450. The city filed a third transfer application (81155) to make the same adjustment to 
water rights 20.2274, 29-2338 and 29-7375. It Is unclear why the city flied three transfer applications to 
make a change that could have been accomplished in a single application. 

Authority to File: 
The appr.c:ant is the current owner of the water right according to IOWR records. According to Power 
County taxlot data. the appllcanl is the property owner of the property at the new point of diversion. The 
application is signed by Mayor Brian Blad, and Water Superintendent Justin Armstrong, who have 
authority to make changes to water rights held by the city. 

Water Right Validhy: 
Water right 29-7450 was decreed in the SABA in 2012. It is part of the municipal system for the City of 
Pocatello. Forfeiture is not an Issue. 

Injury to Other Water Rights: 
Other rights will not be Injured by the proposed change to this water right. The change to the point of 
diversion will not result in an increase in rate or volume. Applicant was not required to perform an analysis 
using the ESPA Transfer Tool because the existing well and proposed well are within the same model cell. 
The application was advertised and no protests were received. 

Enlargement of Use: 
The proposed change will not result in enlargement because neither lhe rate or volume wiD Increase as a 
result of the tran~fer. 

Local Public interest: 
No issues identified. 

Beneficial Use/Conservation of Water Resources: 
No issue, identified. 

Review of the application finds there is no clear inconsistency with criteria sel forth in Section 42-222 
Idaho Code preventing processing of this application. 
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STATE OF IDAHO 

DEPARTMENT OF WATER RESOURCES 

TRANSFER OF WATER RIGHT 
TRANSFER NO. 81117 

This Is to certify that: CITY OF POCATELLO 
911 NTTHAVE 
PO BOX4169 
POCATELLO, ID 83205 

has requested a change to the water right(s) listed below. This change in water righl(s) is iUthorized 
pursuant to the provisions of Section 42-222, ldaJio Code. A summary of the changes Is also listed below. 
The authorized change for each affected water right, Including conditions of approval, is shown on the 
follCMfng pages of this document. 

summarv~ ter Rights Before the proposed Changes 

W!tl[ 
Blsh1 

29-7•50 

1111,biilas!i! ·=f 
WR/DECREED 6/13/1978 

current Number 
29-7450 

hill 
NO 

NIA NIA NIA GROUND WATER 

Pen ad of Use Naturg of VH 
NO NO 

.E.!.ltdna. 
Blghl 

1mJisl. 
~ Im!m 

BIii. 
R,m•lnlnq B•ma!nlng BIQlllolna Blmlhllllll 

f1d2lll BIii ~ Am.Llmll ImJAcm 
29-71150 29-7450 3.340cfs NIA NJA NJA 

COMBINED TOTALS 3.340 cfs NIA NIA NIA 

This water right(s) is subject to all prior water rights end shall be administered in accordance with Idaho law 
and applicable rules of the Department of Water Resource1;,. Delailed Water Right Description(s) attached. 

Dated this b t1,... day of Due.,.wi bu . 2.o( b 

£fl~ MaM~r 

Transfer No. 81117 

NIA 

NIA 
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WATER RIGHT NO. 29•7450 

As Modified by Transfer No. 81117 

In accordance with the approval of Transfer No. 81117, Waler Right No. 29-7450 ls now descn"bed as 
follows: 

Right Holder: CITY OF POCATELLO 
911 N7THAVE 
POBOX4169 
POCATELLO, 10 83205 

Priority Date: 6/13/1978 

Source: GROUND WAT 

BENEFICIAL USE 
MUNICIPAL 

GROUND WATER 
GROUND WATER 

CONDITIONS OF APPROVAL 

1. 

2. 

To 
ID 12/31 

Diversion Rate 
J 340d's 
J 340cfs 

3. This right does not grant any right-of-way or easement across the land of another. 

4. Prior to diversion and use of water under Transfer approval 81117, the right holder shall install and 
maintain acceptable measuring device(s} at the authorized point(s) of diversion, in accordance with 
Department specifications. 

5. Upon specific notification of the Department, the right holder shall install and maintain data loggers 
to record water usage lnfonnalion at the authorized pclnt(s) of diversion in accordance with 
Department specifications. 

6. Use of water under this right will be regulated by a watermaster with responsibility fur the distribution 
of water among appropriators within a water district. At the time of this approval, lhis waler right Is 
within State Waler Districl No. 120. 

7. Right holder shall comply vmh the drilling permit requirements of Section 42-235, Idaho Code and 
applicable Well Construction Rules of the Department. 

Transfer No. B 1117 
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WATER RIGHT NO. 29-7450 

As Modffied by Transfer No. 81117 

CONDITIONS OF APPROVAL 

8. The right holder shall accomplish the change authorized by this transfer within one year of the date 
cf this approval. 

9. Fallura of the right holder to comply with the conditions of this transrer Is cause for the Director lo 
rescind approval of the transfer. 

10. Pursuant to Section 42•14Ji(fa), ldah0 Cede, this water right is subject to such general provisions 
necessary for the definltion1of t!1l_ rights or for the efficient admfnfslration of water rights as 
determined by the Snake River, Basin Adjudication court in lhe final unified decree entered 
08/26/2014. 

Transfer No. B 1117 



Transfer Approval 81117 
This map depicts the IRRIGATION place of use boundary at the time 

of this transfer approval and Is attached to lhe approval document solely far illustmlive purposes. 

Legend 

• Water Right POD 

D Water Right POU 

D Township/Range 

O secuons 

0 115 230 
I I ( I 

1 inch = 255 feet 

460 Feet 

' ' 

N 



BEFORE THE DEPARTMENT OF WATER ~OURCES 

OF THE STA TE OF IDAHO 

1N THE MA TIER OF APPLICATION FOR 
TRANSFER NO.81155 IN THE NAME OF 
CITY OF POCATELLO 

PRELIMINARY ORDER 
DISMISSING PROTEST AND 
APPROVING TRANSFER 

PROCEDURAL BACKGROUND 

On July 25, 2016, City of Pocatello ("Pocatello") filed Application for Transfer No. 81155 
("Application 81155'') with the Idaho Department of Water Resources ("Depnrtment"). The 
Department published notice of Application 8115S on September 8 and 15, 2016. A protest was 
filed by Spartan Portneuf LLC ("Spartan"). 

The Department conducted a pre•hearing conference on June 9, 2017. The parties were 
unable to resolve the issues of protest and requested that the Department conduct an administrative 
hearing lo decide the contested case. A hearing was scheduled for October 17, 2017. 

Pocatello filed 11 Motion to Dismiss Protest and in the Alternative Motion in Linri11e 
("Motion") on June 26, 2017. Spartan filed a Respo11.se to City's Motion to Dismiss Protest and 
Objection toAltemative Motion in Limine ( .. Response") on July 10, 2017. Pocatello filed a Reply 
in Support of Motion to Dismiss Protest and i,r tire Altemative Motion in Limine ("Reply") on July 
13, 2017. 

FINDINGS OF FACT 

l. Application 81155 proposes to change1 the location of one of the thirteen shared points 
of diversion for the following water rights: 

Water Right No. Priority Date Diversion Rate Source Beneficial Use 
29-2274 6/15/1948 9.69cfs Ground Water MunicipaJ 
29-2338 9/1/1953 9.53 cfs Ground Water Municipal 
29-7375 2/24/)977 2.23 cfs Ground Water Municipal 

1 In completing Applk111ion 8J 15S, Pocatello marked thol ii intended to bolh <:hange point(s) of diversion for and 
add point(s) of diversion lo water rights 29-2274, 29p2338 nnd 29-7375. However, lhe other portions of lhe 
application form and the other documents submined wilh the 11pplic111ion moke it clear thnl Pocatello only intends to 
change a point of diversion. 

Preliminary Order Dismissing Protest and Approving Transfer, Page I 
SUPPORT DATA 

10! ~ ~1t.f 
IN F\lE 11L,...I-- EXHIBIT3 



2. The Snake River Basin Adjudicatioa ("SRBA'') Court issued partial decrees for water 
rights 29-2274, 29-2338 and 29-7375 on Apri126, 2012, with the folJowing authorized ground 
water points of diversion: 

NESE Sec. 10, Twp 06S, Rge 33E, POWER County (Well 35) 
NESE Sec. 12, Twp 06S. Rge 33E. POWER County (Well 11) 
SWNE Sec. 15, Twp 06S, Rge 33E, POWER County (Well 39) 
NWSW Sec. IS, Twp 06S, Rge 34E, BANNOCK County (Well 8) 
NENW Sec. 26, Twp 06S, Rge 34E, BANNOCK County (Well 10) 
NWSE Sec. 27, Twp 06S, Rge 34E, BANNOCK County (Well 9) 
SENE Sec. 35, Twp 06S, Rge 34E, BANNOCK County (WeU 12) 
SENE Sec. 35, Twp 06S, Rge 34E, BANNOCK County 
NWSE Sec. 35, Twp 06S, Rge 34E, BANNOCK County (Well 4) 
NWSE Sec. 35, Twp 06S, Rge 34E, BANNOCK County (Well 6) 
NWSE Sec. 35, Twp 06S, Rge 34E, BANNOCK County (Well 7) 
SESE Sec. 01, Twp 07S, Rge 34E, BANNOCK County (Well 13) 
swsw Sec. 16, Twp 07S, Rgc 35E, BANNOCK County (Well 44) 

3. Water rights 29-2274, 29-2338 and 29~7375 do not include any conditions limiting the 
amount of water which can be diverted from any single point of diversion. The entire combined 
authorized diversion rate for the three rights (21.45 cfs) could be diverted from any one of the 
thirteen points of diversion identified on the rights. 

4. Application 81155 proposes to change the point of diversion associated with Well 39. 
The existing point of diversion is located in the SWNE, Section 15, T06S, R33E. The proposed 
point of diversion is located approximately !/z mile to the north, in the SWSWSE, Section IO, T06S, 
R33E. Application 81155 also proposes to remove two points of diversion (NESE, Sec. 12, T06S, 
R33E and SENE, Sec. 35, T06S, R34E) from lhe water rights.2 

2 Water rights 29-2274, 29-2338 ond 29-7375 currenlly describe lhirteen points or diversion. rn completing 
Application 81155, Poca1ello only identified eleven proposed points or diversion. In its Reply, Pocatello asserts it 
"does not in1end 10 abandon any of its authorized points or diversion." Reply, Annstrong Aff. at !7. This s1011:ment, 
however, is not consistent wi1h the proposed points of diversion lis1ed in Application 8115S. Pocatello 
acknowledges thal ii no longer owns the well in the NESE, Sec. 12, T06S, R33E {Well t I). Reply, Armsllong Aff. al 
14, Further, Pocntello docs not identify more than one existing well in the SENE, Sec:. 35, T06S, R34E. See 
Application Map (Well 12 is the only well shown in the SENE, Sec. 35, T06S, R34E). There is no evidence in the 
record that a second city well has ever existed in the SENE. Sec. 35, T06S, R.34E'.. Pocntello claims the citclusion of 
lhe two poinlS of diversion wns ''due to lhe space conslnlints or the application ronn." Reply. Armstrong Aff.11115. 
Such a claim is not convincing, however, in light of Poc1uello identlrying Wells 4, 6 and 7 in a single row on the 
Applicalion form. Application 81155, page I. The same tc1:hnique could have been adopted for the other wells, or 
11n additional p11ge of proposed points or diversion could have been provided wilh the npplkalion. 

Preliminary Order Dismissing Protest and Approving Transfer, Page 2 



5. Spartan's protest includes the following questions and responses: 

Basis of protest (including statement off acts and law upon which the protest is bused): 

CONTEMPLATED TRANSFER TO OTHER WELL, SPECIFICALLY CITY WELL 
#44 LOCATED AT SWl/4 SWl/4 SEC 16, TWP7.S. R3SE. WILL EXACERBATE 
EXISTING PROBLEM OF CITY'S OPERATION OF WELL #44 HAS BEEN, AND 
CONTINUES TO BE, INJURIOUS TO WELL OPERATED BY SPARTAN 
POR1NEUF LLC UNDER IT'S SENIOR RJGHT & LICENSE. 

Whnt would resolve your protest? 

CURTAILMENT, REDUCTION IN VOLUME PUMPED BY CITY AT WELL #44, 
OR CALL. SHOULD CONDUCT FLOW MEASUREMENT STUDY FOR ONE 
YEAR PRIOR TO ACTION BY THE DEPARTMENT. 

6. Spartan owns waler right 29-13425, which authorizes the diversion of water from a 
ground wnter well ( .. Spartan Well") located in the SWSW, Section 16, T07S, R35E. The following 
wuter rights are nssociated with the Spartmt Well: 

Rb!htNo. Priority Rate Volume Owner Beneficial Uses 
29-13424 9/5/1951 1.98 cfs 453.6 af Various (not Spartan) Irrhiation 
29~13425 9/5/1951 0.676cfs 154.4af Spartan Irri gation/Stockwater 
29•14148 9/5/1951 0.22 cfs 49.2 af Paul Katsilometes Irrigation 

7. Pocntello's Well 44 is located approximately 300 feet south of the Spanan Well. 
Application 81155 does not propose to make any change to Well 44 or the authorized point or 
diversion located in the SWSW, Section 16, T07S, R35E. 

8. Well 44 and the Spartan Well are located 12. l miles away from existing Well 39. Well 
44 and the Spartan Well are located approximately 12.4 miles away from proposed Well 39. 

9. In April 1999, Pocatello filed Application for Transfer No. 5452 ('1Application 5452"), 
proposing lo change points of diversion for nnd add points of diversion to water rights 29-2274, 29-
2338 and 29-7375. Prior to Application 5452, water right 29-2274 described nine points of 
diversion, water right 29-2338 described sjx points of diversion and water right 29~7375 described 
one point of diversion. Pocatello proposed listing the same thirteen points of diversion on all three 
water rights. Twelve of the thirteen proposed points of diversion were purportedly for existing 
wells. In addition. Pocatello proposed drilling a new well in the SWSW, Sec. 16. T07S, R35E 
(Well 44). The Department approved Transfer 5452 on June 28, 1999, authorizing thirteen shared 
points of diversion for water rights 29~2274, 29~2338 and 29-7375. The SRBA partial decrees for 
water rights 29-2274, 29-2338 and 29-7375 reflected the changes approved by the Department in 
Transfer 5452. 

Preliminary Order Dismissing Protest and Approving Transfer, Page 3 



RELEVANT LEGAL PROVISIONS 

Idaho Code § 42-222( 1) states, in pertinent part: 

Upon receipt of such [transfer] application it shall be the duty of the director 
of the department of water resources to examine [the] same, obtain any 
consenl required in section 42-108, Idaho Code, and if otherwise, proper lo 
provide notice of the proposed change in a similar manner as applications 
under section 42-203A, Idaho Code. Such notice shall advise that anyone who 
desires to protest the proposed change shall file notice of prolests with the 
department within ten ( I 0) days of the Inst date of publication, 

Idaho Code§ 42-222(1) also sets forth the criteria used by the Department to evaluate 
transfer applications: 

The director of the department of water resources shall examine all the 
evidence and available information and shall approve the change in whole, or 
in part. or upon conditions, provided no other water rights are injured thereby, 
the change does not constitute an enlargement in use of the original right, the 
change is consistent with the conservation of water resources within the state 
of Idaho and is in the local public interest as defined in section 42-202B, 
Idaho Code, the change will not adversely affect the local economy of the 
watershed or local area within which the source or water for the proposed use 
originates, in the case where the place of use is outside of the watershed or 
local area where the source of water originates, and the new use is a beneficial 
use, which in the ca'ie of a municipal provider shall be satisfied ir the water 
right is necessary to serve reasonably unticipated future needs as provided in 
this chapter. 

By role, a protest filed againsl an application for transfer is considered a pleading. IDAP A 
37.01.01.250.01. Protests should "[t]uUy state the facls upon which they are basedu and "[rJefer to 
the particular provisions of statute, rule. order or other control1ing law upon which they are b~ed." 
IDAPA 37.01.01.250.02. A presiding officer h~ the authority to dismiss a pleading that is 

"defective, insufficient or late." IDAPA 37.01.01.304. 

ANALYSIS 

Pocatello advances three primary arguments in support of its Motion. First. Pocatello 
argues that Spartan's protest is defective w,d insufficient because it is not related to the change 
being proposed in Application 81155. Second. Pocatello argues that Spartan•s protest constitutes 
an impermissible collateral attack on the SRBA partial decrees for water rights 29-2274. 29-2338 
and 29-7375. Third, Pocatello argues that Spartan lacks standing to file a protest against 
Application 81155. 
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Spartan's Protest 

According to Idaho Code§ 42-222(1) a protest may be filed against a "proposed change." 
Section 42-222(1) grants the Deparunent the authority to evaluate the "proposed change.'1 Issues of 
protest which are not related to the proposed change fall outside of the scope of the Department's 
review aulhority for transfer applications. 

Spartan's protest focuses on alleged injury to the Spartan Well resulting from Pocatello's 
operation of Well 44. In its Response, Spartan attempts to connect the Well 44 injury concerns to 
the change proposed in Application 81155. Spartan argues Pocatello's removal of two points of 
diversion from water rights 29-2274, 29-2338 and 29-7375 couJd alter the way Pocatello operates 
its inlerconnected municipal delivery system. Spartan aJso argues the change in location of Well 39 
could alter the way Pocatello operates its system. Sprutnn asserts that any change to the structure of 
Pocatello's delivery system could shift more demand to Well 44 and exacerbate the alleged injury 
to the Spartan Well resulting from the operation of Well 44. Spartan1s arguments are not sufficient 
to connect the injury concerns associated with the operation of Well 44 to the change proposed in 
Application 81155. 

Spartan conflates the authorization to divert pursuant to a recorded water right with tlle 
operational decisions of a water user. When the Department evaluates a transfer application for 
injury to other water rights, it cannot predict how a water user will operate its system in the future. 
Therefore, the Department must assume that the water user will operate to the full ex.tent authorized 
by the water right. If a transfer application includes multiple proposed points of diversion, and does 
not include an agreement to limit the amount of water diverted at any of the proposed points ·of 
d.Jversion, the Department must assume that the full diversion rate and full diversion volume could 
be diverted from any one of the proposed points of diversion. In the absence of a limit on the 
diversion role or diversion volume at certain points of diversion, the expected operation of the 
system is of little consequence in an injury analysis. Injury should be evaluated based on the 
diversion rules and volumes proposed on the face of a transfer application. 

In this case, the changes proposed by Application 81155 wilJ have no effect on Pocatello's 
authorization to divert from Well 44. Currently, water rights 29-2274, 29-2338 and 29-7375 
authorize Pocatello to divert the entire combined diversion rate {21.45 cfs) from Well 44. In theory, 
Pocatello could ~bnndon all of the other points of diversion listed on water rights 29-2274, 29--2338 
and 29.7375, except for Well 44, and still operate within the parameters of its water rights. 
Spartan's argument that eliminating points of diversion or changing the location of Well 39 may 
possibly increase the demand in Well 44 is unavailing. As long as it does not exceed the overall 
rate limits of its water rights, Pocatello can already increase the demand on Well 44. regardJess of 
the existence of other wells on Pocarello's system or the location of Well 39. If Pocatello's 
operation of Well 44 is causing injury to Spartan' s water rights, the proper forum to address such 
injury is within a delivery call proceeding. 

Spartan's protest does not identify any issues related to the proposed change for Well 39. 
The protest does not even refer to Well 39 or the existing or proposed points of diversion for Well 
39. Spartan's protest focuses entirely on Well 44, which is located over 12 miles away from Well 
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39. Application 81155 does not propose to change the diversion rate authorized at Well 44 in MY 
way. Pocatello is already a~thorized to divert the full quantity listed on water rights 29-2274, 29-
2338 and 29-7375 from Well 44. H Application 811S5 were approved, the authorized diversion 
rate from Well 44 will not increase. 

Spartan's protest is defective because it does not identify any issues related to the changes 
proposed in Application 81155. Therefore, Spartan' s protest should be dismissed. 

Collateral Attack on SRBA Decrees 

Spartan contends it is not asking for reconsidetation of the conditions included art or 
excluded from water rights 29-2274, 29-2338 or 29-7375 through Transfer 5452 or the partial 
decrees issued in the SRBA. "With its Protest, [Spartan] simply contests this proposal on the basis 
that it will further injure right No. 29-13425 - it is not challenging the underlying determinations of 
T-S452 or any SRBA decree." Response, page 4. 

Sparta.n's Response is inconsistent with other documents in the record. For example, an 
April 14, 2017 letter from Spartan to Pocatello states: "It is our position that a condition consistent 
with what the Idaho Supreme Court approved in Pocmello v. ldaho should be affixed to the three 
water rights subject to the proposed transfer. The condition, which the Supreme Court deemed 
necessary for effective administration of Pocatello 's interconnected well system under the prior 
appropriation doctrine, is a reasonable accommodation." Response, fa;. 1, page 2. 

Because Spartan has now confirmed that it is not chaUenging the water right conditions for 
water rights 29-2274, 29~2338 and 29-7375 set forth in Transfer 5452 or the SRBA partial decrees, 
the question of an impermissible collateral attack on the partial decrees is moot. 

Standing 

Because Spartan's protest is defective and will be dismissed, the hearing officer does not 
need to address the question of standing. 

Injury to Existing Water Rights 

The proposed point of diversion for Well 39 is located approximately½ mile north of the 
existing point of diversion for Well 39. According to the Department's water right records, the 
closest ground water well to the proposed point of diversion is owned by Pocatello (Well 35). No 
other recorded water rights are located within½ mile of the proposed point of diversion for Well 
39. Pocatello is already authorized to divert the full combined diversion rate under water rights 29-
2274, 29-2338 and 29-7375 from the existing point of diversion for Well 39. Approval of 
Application 81155 will not increase the authorized diversion rale from Well 39. There is no 
evidence in the record suggesting that approval of Application 81155 wiU injure e:(isting rights. 

Preliminary Order Dismissing Protest and Approving Transfer, Page 6 



Enlargement 

There is no evidence in the record suggesting that approval of Application 81155 will result 
in an enlargement of use under water rights 29-2274, 29-2338 or 29-7375. 

Conservation of Water Resources 

There is no evidence in the record suggesting the proposed change is contrary to the 
conservation of water resources within the state of [daho. 

Local Public Interest 

There is no evidence in the record suggesting the proposed change is not in the locc.tl public 
interest as the tennis defined in Idnho Code§ 42-202B. 

CONCLUSIONS OF LAW 

The protest filed by Spartan is defective because it does not identify any issues related to the 
changes proposed in Application 81155. Therefore, Spa.rtan's protest should be dismissed pursuant 
to IDAPA 37.01 .OJ .304. 

Application 81155 satisfies the elements ofreview set forth in Idaho Code§ 42-222(1) and 
should be approved. 

ORDER 

IT IS HEREBY ORDERED that the protest filed by Spartan againsl Application 81 J 55 is 
DISMISSED pursuant to Rule 304 of the Department's Rules of Procedure (IDAPA 37.0t .0l). 

Because Spartan's protest has been dismissed, and because there are no other protests 
against Applicotion 81155, the hearing officer need not address Pocatello's Alternative Motion in 
Lim.ine. 

IT IS FURTHER ORDERED thnt Application 81155 is APPROVED as set forth in 
Transfer Approval 81155 issued in conjunction with this order. 

Dated this ~ day of __,A:........a...a.1tt=~\K-IA"""'$,__t _ _,, 2017. 

~¢L 
'iamesceiato 

Hearing Officer 
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CERTIFICATE OF SERVICE 

I hereby certify lhat on lhis lfl"' day of~ 2017. I mailed a true and 
correct copy of the foregoing PRELIMINARY~ DISMISSING PROTEST A_NO 
APPROVING TRANSFER, with the United States Postal Service, certified mail with return 
receipt requested, postage prepaid and properly addressed to the person(s) listed below: 

US MAIL - CERTIFIED 
RE: APPLICATION FOR TRANSFER 81155 

Sarah Klahn 
Mitra Pemberton 
White & Janikowski, LLP 
511 Sixteenth Street, Suite 500 
Denver, CO 80202 

Laura Schroeder 
JlmBrowitt 
Schroeder Law Offices P.C. 
1915 NE Cesar E Chavez Blvd. 
Portland, OR 97212 

Courtesy copies sent by US Mail to: 

Kirk Bybee 
City of Pocatello 
911 North 7th Avenue 
POBox4169 
Pocatello, ID 83205-4169 

Thomas Katsilometes 
POBox777 
Boise. ID 83701•0777 

inistrative Assistant 
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EXPLANATORY INFORMATION TO ACCOMPANY A 
PRELIMINARY ORDER 

(To be used in connection with actions when a hearing was not held) 

(Required by Rule of Procedure 730.02) 

The accompanying order or approved document is a "Preliminary Order" issued by the 
department pursuant to seclion 67-5243, Idaho Code. It can and will become a final order without 
further action or the Department or Waler Resources ("department11l unless a party petlUons 
for rec;;onsideraUon, files an exception and brier, or requests a hearing as rurther described 
below: 

PETITION FOR RECONSIDERA TlON 

Any pany may file a petition for reconsideration of a preliminary order with the department 
within fourteen ( l 4} days of the service date or this order. Note: the petition must be received by 
the department witbln thls fourteen (14} day period. The department will act on a petition for 
reconsideration within twenty-one (21} days of its receipt, or the petition will be considered denied 
by operation of law. Sec Section 67-5243(3) Idaho Code. 

EXCEPTIONS AND BRIEFS 

Within fourteen (14) days after: (a) the service date of a preliminary order, (b) the service 
date of a denial of a petition for reconsideration from this preliminary order, or (c} the failure within 
twenty-one (21) days to grant or deny a petition for reconsideration from thiJ preliminary order, any 
party may in writing support or lake e!lccptions to any part of a preliminary order and may file briefs 
in support of the party's position on any issue in the pf9Cccding with the Director. Otherwise, this 
preliminary order will become a final order of the agency. 

REQUEST FOR HEARING 

Unless a right to a hearing before the Department or the Water Resource Board is otherwise 
provided by statute, any per50n aggrieved by any final decision, determination, order or action of the 
Director of the Department and who has not previously been afforded an opportunity fora hearing on 
the matter may request a hearing pursuant lo section 42-l 701A(3), Idaho Code. A written petition 
contesting the action of the Director and requesting a hearing shall be filed within fifteen (JS) days 
after receipt of the denial or conditionaJ approval. 

ORAL ARGUMENT 

If the Director grants a petition to review the preliminary order, the Director shall allow all 
parties an opportunity to file briefs in support of or taking exceptions 10 the preliminary order and 
may schedule oral argument in the matter before issuing e. final order. If oral arguments are to be 
heard, the Director will within a reasonable time period notify each party of the place, date and hour 
for the argument of the case. Unless the Director orders otherwise, all oral arguments will be heard 
in Boise, Idaho. 
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CERTIFICATE OF SERVICE 

All c,<.ceptions, briefs, requests tor oral argument and any other matters filed with the 
Director in connection wilh the preliminary order shall be served on all olher parties to the 
proceedings in accordance with IDAPA Rules 37.01 .01302 and 37.01 .0J303 (Rules of Procedure 
302 and 303). 

FINAL ORDER 

The Director will issue a final order within fifty-six (56) days of receipt of lhe written briefs, 
oral argument or response to briefs, whichever is later, unless waived by the parties or for good cause 
shown. The Director may remand the matter for funher evidentiary hearings if further factual 
development of the record is necessary before issuing a final order. The depanment will serve a 
copy of the final order on all parties of record. 

Section 67-5246(5), Idaho Code, provides as follows: 

Unless a different date is stated in a final order, the order is effective fourteen (14) 
days after its service date if a party has not filed a petition for reconsideration. If a 
party has filed a petition for reconsideration with the agency head, the final order 
becomes effec:ti ve when: 

(a) The petition for reconsideration is disposed of; or 
(b) The petition is deemed denied because the agency head did 

not dispose of the petition within twenty-one (21) days. 

APPEAL OF FINAL ORDER TO DISTRICT COURT 

Pursuant to sections 67·5270 and 67-5272, ldaho Code, if this preliminary order becomes 
final, any party aggrieved by the final order or orders previously issued in this case may appeal the 
final order and all previously issued orders in this case to district coun by filing a petition in the 
district court or the county in which: 

i. A hearing was held, 
H. The final agency action was taken, 
iii. The party seeking review of the order resides, or 
iv. The real property or personal property that was the subject of the agency action is 

located. 

The appeal must be filed within lwenty--eight(28) days of this p~limimuyorderbecomingfinal. See 
section 67-5273, Idaho Code. The filing of an appeal to district court does not itself sto.y the 
effectiveness or enforcement of the order under appeal. 

Page2 
Revised July I, 2010 



07/2008 

STATE OF IDAHO 
DEPARTMENT OF WATER RESOURCES 

NOTICE OF PROTEST 

RECEIVED 
SEP 2 6 2016 

Departmenl of Waler Resources 
Eastern Region 

This form 111.IIY be used to file a protest wilh the department under sections 42-108B, 42-203A. 42-203C, 42-211, and 42-222, Idaho 
Code. The depllrtment will also accept a timely protest not completed on this fonn irit contains the same infonnation. ~ I( Tftt 

1. Matterbeingprotested 7iflr/t}SF~tf A/'/JL,I:.C,A "T:rdN It ff /)55 em t,,:; 
• A . /1 11 I .Ll /Jl)cAll,iJ.J...t;> 

2. Nameofprotestant 5~/rrc.~/V /JtJj\:.. rAJel)p L-_L,C,,, 

3. Protestant's Representative for service (If different than protestant) 

27/t)M 1/-5 3°7 }<A-T:5TLCJ;,YJ&:-T13-5 /2!--LC~ 
4. Servicemailingaddress /}[)/ /5J X 7 7 / f J8faSf ;J?t} ~~7!)) 

YJ 

5. Service telephone no. eot)St?J- 1JZ;?mai1Address: 7YK{':,;;Jo$'J_,4wy&.R5- Cl)fl/\ 
6. Basis of protest (including statement of facts and law upon which the protest is based) 

p~w ftt$ASt1!t£MgJT ~TV/JY ~ t::1,1/£' }"GA-~ ~~~/2 Tt) 
AcP,d/U IJII Tffe' /)t;/J,4-,eTM~ , 

I heicbi, ncknowledgc that if I, or my desisnated representative, fails to appear at any regularly scheduled 
conference or hearing in the matter of which I have been notified at the address above, the department may 
issue a notice of proposed default against me in this matter for failure to appear. I also verify that I have served 
a copy of this protest upon the applicant. 

Protestant 

~~~-
Protestant's Representative 

7 ~ 
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BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

lN THE MA ITER OF APPUCA TION FOR 
TRANSFER NO. 81155 IN TH6 NAME OF 
CITY OF POCA TELLO 

ORDER REMANDING CONTESTED 
CASE; ORDER DENYING REQUEST 
TO EXCLUDf; EVIDENCE 

BACKGROUND 

On July 25, 2016, the City of Pocatello (''Pocatello") filed Application for Transfer No. 
81155 {"Application 81155") with the Idaho Department of Water Resources ("Department"). 
Application 81155 proposes to change the locatiort of Well 39, one of 'the thirteen shared points of 
diversion decreed for Pocatello's water right nos. 29-2274. 29-2338 and 29-7375by the Snake 
River Basia Adjudication ("SRBA ") Court on April 26, 2012. The existing 1;1oint of diversion is 
located in the SWNE, Section 15, T06S, R33E. The proposed point of diversion is located 
approximately½ mile to the north, in the SWSWSE, Section 10, T06S, R33E. The entit'e 
combined authorized divers.ion ratefor water right nos. 29-2274, 29-2338 ·lllld 29-7375 (2-1.45 cfs) 
can be diverted from any one of the thirteen points of di versipn identified on the tights. While lhe 
pa.i:tial decrees for water right nos. 29-2274, 29-2338 and 29-7375 contain thirteell shared'points of 
diversion, Application 81155 only proposes eleven points of diversion to be included on the water 
rights after the proposed change. 

The Department published n9tice of Application 8'1 I 55 on September 8-and 15, 2016. 
Spartan Portneuf ILC ("Spartan,') filed a protest. Spartan owns water right no. 29-13425 which 
authorizes the diversion of water from a ground water well (''Spartan Well") located in the SWSW, 
Section 16, T07S, R35E. Pocatello's Well 44, one of the poinfs of diversion for water right nos. 
29-2274, 29-2338 and 29-7375. is located ~ppro~ateLy 300 feet south of the Spartan Well. Well 
44 and the Spartan Well ate located 12.1 mil~ away from existing Well 39. Well 44 and the 
Spartan Well are!ocated approximately 12.4 miles away from proposed Well 3'9. 

Spartan's protest includes the following questions and responses; 

Basis of protest (including statement of facts and law upon which the protest is 
based): 

CbNTEMPLAlED TRANSFER TO OTHER WELL, SP.ECJFICAI!LY CITY 
WELL #44 LOCATED AT SWl/4 SWl/4 SEC 16, TWP7.S. R35E, WIIL 

ORDER REMANDING CO~TED CASE; ORDER DENYING REQUEST TO 
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EXACERBATE EXISTING PROBLEM OF CITY'S OPERATION OF WEIL #44 
HAS BEEN, AND CONTINUES TO BE, INJURIOUS TO WELL OPERATED 
BY SPART AN PORTNEUF LLC UNDER IT'S SENIOR RIGHT & UCENSE, 

What would resolve your protest? 

CURTAILMENT, REDUCTION IN VOLUME PUMl'ED BY CITY AT WELL 
#44! OR CALL. SHOULD CONDUCT FLOW MEASUREMENT STUDY FOR 
ONE YEAR PRIOR TO ACI1ON BY THE DEPARTMENT. 

A Department hearing officer conducted a pre-hearing conference on June 9, 2017, The 
parties were unable to resolve the issues of protest and requested that the hearing officer co.nduct an 
administrative hearing to decide the contested case. A hearing was scheduled for October 17, 2017. 

On June 26. 2017. Pocatello filed a Moti()1t to Dismiss Protest arid i1t the Alternative Motion 
in Li mine ("Motion"). Pocatello argued Spartan I s protest should be dismissed as ''defective" 
because it "exclusively involves claims of injwy from the operation of Well #44" and "does not 
complain of injury from the relocation of Well #39." Motion at 4-5. 

Spartan filed a Response to City's Motion to Dismiss Protest and Objectio,i to Alternative 
Motion in Limine ("Response") on July 10, 2017. Spartan disagreed with Pocatello's assertion that 
Application 81155 only .. relates to the relocation and operation of Well No. 39" and pointed to 
Application 81155's exclusion of two points of diversion from water right nos, 29-2274, 29-2338 
and 29-7375. Response at 2. Spartan asserted .. it is not unreasonable to question how this change 
will affect the production demands on the other 11 wells, among them No. 44." Id. at 3. Spartan 
reiterated that it "contests the changes propostid in [Application 81155], changes it believes WW 
'ex.acerbate1 the 'e~sting problem."' Id. at 4. 

On August 8, 2017, the hearing officer issued a Preliminary Order Dismissing Protest and 
Approving Transfer ("Dismissal Order"). The hearing officer detemtlned that ''Spartan's 
arguments are not sufficient to connect the injury concerns associated with the operation pf Well 44 
to the change proposed in Applica!'.ion 81155." Id. at 5. The hearing officer concluded '1Spartan1s 
protest is defective because it does not identify any issues related to the changes-proposed in 
Application 81155.'' Id. at 6. The hearing officer dismissed Spartan's protest and approved 
Application 81155. Id. at 7, 

On August 22, 2017. Spartan filed Protestant's Petition for Reconsideration of Preliminary 
Order Dismissing Protest and Approving Transfer. The hearing officer issued an Order Denying 
Petition for Reconsideration on September S, 2017. 

On September 19, 2017, Spartan filed a Brief and Exceptions to Preliminary Order 
Dismissing Protest and Approving Transfer ('"Exceptions"). On October 2, 2017, Pocatello filed 
Pocatello 's R.esporise to Brief and Exceptions to Preliminary Order Dismissing Protest and 
Approving Transfer ("Response to Exceptions•·). 
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ANALYSIS 

Spartan contends the bearing officer em:d by dismissing its protest and asserts Application 
·81155is deficient. Exceptions at 3-9. Spartan's arguments will be addressed in tum. 

I. Spartan's protest should not be dismissed. 

Spartan assens the hearing officer erred by dismissing its protest and asks the Director to 
"allow the contested case for [Application 81155] to proceed." ExceptiohJ at 8-9. Pocatello asserts 
the heating officer "properly dismissed Spiutan's Protest because its claim of injury from the 
pumping of Well #44 had nothing to do with the contemplated transfer ... Response to Exceptions at 
2. 

Idaho Code§ 42-222(1} requires that the Department publish notice of an application for 
transfer w!'tich '1shall advi~e that anyone who desires to protest the proposed change shall file notice 
of protests with the department within ten ( 10) days of the last date of publication." Idaho Code § 

42-222(1) also requires that, "[u)pon the receipt of any protest, accoropamed by the statutory filing 
fee~ provided in section 42-221, Idaho Code, it shall be the duty of the [Director] to investigate 
the same and to conduct a hearing thereon." Toe Department's Rule of Procedure 250 states that 
"pleadings opposing an application or claim or appeal as a matter of right are called 'protests.'" 
IDAPA 37.01.01.250.01. Rule of Procedure 304 states that .. [d]effective, insufficient or late 
pleadings may be r:etumed or dismissed." IDAP A 37.01.01,304. 

In evaluating Pocatello's request to dismiss Spartan's protest, the hearing officer focused on 
the language of Idaho Code§ 42-222(1) that allows a person to '-Protest the proposed change." 'The 
hearing officer-reasoned~ 

Spartan's protest does not identify any issues related to the proposed change 
for Well 39. The protest does not even refer to Well 39 or the e,Usting or propOsed 
points of diversion for Well 39. Spartan!s protest focuses entirely on Well 44, 
Whi~h is located over 12 miles away from Well 39. Application 81155 does not 
prQpose to change the diversion rate authorized at Well· 44 in imy way. Poc.-tello is 
already authorized to divert the full quantity listed on water rights .29-2274, 29-2338 
and 29-7375 from Well 44. If Application 81155 were approved, the authorized 
diversion rate from Well 44 will not increase. 

Spartan's protest is defective because it does not identify any issues related 
to the changes proposed in Application 81 155. Therefore, Spartan' s protest should 
be dismissea. 

Dismi$sal Ord~r ~t 5-6. 

The Director disagrees with the bearing officer's conclusion that .. Spanan·s protest does not 
identify any jssues related to the ptQposed change for Well 39," As th,e hearing officer exphtl.11,ed. 
Spartan argues ''that eliminating points of diversion or changing the location of Well 39 may 
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possibly increase the demand in Well 44" and "exacerbate the alleged injury to the Spartan Well." 
Id. at 5. In other words, Spartan asserts the changes proposed in Application 81155 will cause 
Pocatello to ~ter the way it operates its system to "shift more demand to Well 44 and exacerbate 
the alleged injury to the Spartan Well resultini from operation of Well 44." Id. While the hearing 
officer is correct that "Pocatello is already au.thorized to diven the full quantity listed on water 
rights 29-2274, 29-2338 and 29-73?5 from Well 44." that does not necessarily mean "the expected 
operation of the system is of little consequence in an injury analysis." Id. It is conceivable that 
Spartan could present evidence at a hearing regarding Pocatello's current operation of its system 
and evidence that the changes proposed by Application 81155 will cause Pocatello to shift 
operation of its system to demand more from Well 44 and injure the Spartan Well. Spartan's 
argument that eliminating points of diversion and changing the location of Well 39 could possibly 
increase demand in Well 44 and injure the Spartan well constitutes a protest against the .. proposed 
change0 in accordance wjth Idaho Code§ 42-222(1). Spartan's protest is not "defective" and 
should not have been dismissed. It is the duty of the Department "to investigate the same and to 
conduct a hearing thereon." Idaho Code§ 42-222(1). The Director will remand the contested case 
to the hearing officer to conduct a heating on Application 81155 and copsider Spartan' s protest. 

Pocatello asserts that, in the alternative, Spartan's protest should be dismissed because 
"Spartan's theory of injury amounts to a collateral attack on Pocatello's SRBA decrees,'' 
Response to Exceptions at 9-10. Spartan's argument that the changes proposed in Application 
81155 could result in injury to the Spartan Well does not equate to an attack on Pocatello's 
authorization to divert the full quantity listed on the SRBA partial decrees for water right nos. 29-
2274, 29-2338 and 29-7375 from Well 44. As Spartan previously stated, 0 [w]ith its Protest. 
[Spartan] simply contests this proposal on the basis that it will further injure right No. 29-13425 
- it is not challenging ... any SRBA decree.'1 Response at 4, 

Pocatello also asserts that Spartan's protest should be dismissed because "th.ere is no 
connection between the conduct challenged in this transfer and Spartan's claimed injury" and. 
therefore, "Spartan does not have standing to protest this transfer." Response to Exceptions at 9-
10. The Director disagrees. As discussed above, Spartan argues "that eliminating points of 
diversion or changing the location of Well 39 may possibly increase the demand in Well 44'' and 
"exacerbate the alleged injuf)' to the Spartan Well." Dismissal Order at 5. Spartan's argument 
alleges a connection between the changes proposed in Application 81155 and possible injury to the 
Spartan Well. Spartan has standing to protest Application 81155. 

Finally, Pocatello argues that, "jf the Director deterntlnes remand is proper." the Director 
should uexclude evidence regarding Well #44" pursuant to the Department's Rule of Procedure 
600. Rule 600 allows a hearing officer to "exclude evidence that js irrelevant, unduly repetitious, 
inadmissible on constitutional or statutory grounds, or on the basis of any evidentiary privilege 
provided by statute or recognized in the courts ofldabo." JD.APA 37.01.01.600. Rule 600 also 
states "[e]vidence should be taken by the agency to assist the parties' development of a record, not 
ex.eluded to frustrate that development." Id. The Director will not exclude evidence regarding Well 
#44. Spartan'& argument that eliminating points of diversion and changingtbe,location of Well 39 
could possibly increase demand in Well 44 relies upon presentation of evidence regarding Well 44. 
Such evidence is not irrelevant, repetitious, or inadmissible and exclusion of evidence regarding 
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Well 44 would frustrate Spartan's ability to develop the record in support of its argument. The 
Director will order that evidence regarding Well 44 shall not be excluded. 

2. Application 811S5 is not deficient. 

Spartan asserts Application 81155 is deficient b~ause l) Pocatello should have submitted a 
"notarized statement" with Application 81155 in compJiance with the Department's Transfer 
Processing Memorandum No 24 ("Memo 24") identifying that Pocatello was proposing to 
eliminate two points of diversion from water right nos, 29-2274, 29-2338 and 29-7375 and 2} 
Application 81155 did not '"list the purpose for and a general statement of the reason for the 
proposed change."' Exceptions at 3-7. 

Memo 24 ex.plains that "[a]n application for transfer is not required to relinquish a portion 
of a water right such as elimination of a purpose of use or a point of diversion,'' but "[t]he water 
right owners should provide a notarized statement of relinquishment including specific 
identification of the water right(s) and the specific reduction(s)." While Memo 24 states water right 
owners "should provide a notarized statement," Memo 24 does not require that water right owners 
do so. Failure to submit such notarized statement in support of an application for transfer that 
proposes removal of points of diversion such as Application 8115S does not mean the application is 
deficient.1 Further, Pocatello adequately presented "the purpose for and a general statement of the 
reason for the proposed change" when it submitted Application 81155 to the Department. Pocatello 
stated in the letter enclosing Application 81155 that, "[d]ue to the recent relocation and replacement 
of Well 39 ..• the fom1er well will be properly decommissioned and this point of diversion no 
longer utilized. [Pocatello] desires to update any formerly associated water rights at the previous 
location to include the new point of diversion of Well 39 .... '' Application 81155 is not deficient. 

ORDER 

IT IS HEREBY ORDERED that this matter is REMANDED to the hearing officer to 
conduct a hearing including Spartan as a protestant to Application 81155. 

IT IS FURTHER ORDERED that Pocatello's request to exclude evidence regarding Well 
44 is DENIED. · 

-1-~ DA TEO this .LI!!!._ day of November 2017. 

~ 
Director 

1 Pocatello does not take "exception" with the hearing officer's exclusion of two points of diversion in the Transfer 
Approval 8 l lSS issued in conjunction with the Dismissal Order. Response ro Exceptions at 1. If Application 81155 
is approved after an evidentiuy hearing on remand, the transfer Approval 81155 shouJd continue to exclude lhe two 
points of dl.ven;ion. 
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CERTIFICATE OF SERVICE 

I hereby certify that on this J,T:ft,, day of November 2017, I served a true and correct 
copy of the foregoing document by the method(s) indicated to the following: 

Sarah A. Klahn 
Mitra M. Pemberton 
White & Jankowski, LLP 
511 Sixteenth Street, Suite 500 
Denver, CO 80202 
sarahk@white-jankowski.com 
mitrqp@white-jankowski.com 

Laura Schroeder 
JimBrowitt 
Schroeder Law Offices, P.C. 
1915 NE Cesar E. Chavez Blvd. 
Portland, OR 97212 
counsel@water-1 aw .com 

Kirk Bybee 
City of Pocatello 
911 North 7th A venue 
P.O. Box 4169 
Pocatello, ID 83205-4169 
kibybee@poca.tel lo.us 

Thomas J. Katsilometes 
Thomas J. Katsilometes, PLLC 
P.O. Box 777 
Boise, ID 83701-0777 
tjk @208lawyers.com 

U.S. Mail, postage prepaid 
Hand Delivery 
Overnight Mail 
Facsimile 
Email 

[81 U.S. Mail, postage prepaid 
0 Hand Delivery 
0 Overnight Mail 
D Facsimile 
[81 Email 

COURTESY COPIES TO: 

181 U.S. Mai], postage prepaid 
D Hand Delivery 
D Overnight Mail 
D Facsimile 
18'.1 Email 

181 U.S. Mail, postage prepaid 
0 Hand Delivery 
D Overnight Mail 
D Facsimile 
181 Email 
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RECEIVED 
JUL 2 5 2016 

42.222 POD. 09/14 STATE OF IDAHO 
DEPARTMENT OF WATER RESOURCES 

( 
Departmenl ol Wat.er Resources 

Eastern Region 

APPLICATION FOR TRANSFER OF WATER RIGHT- POINT(S) OF DIVERSION 

This fonn may be used to apply to change and/or odd points of diversion for existing waler righ1s and to report an owncr.;hip change 
ror a water right(s) in connection with the proposed point of diversion change(s). Do not use this fonn to apply for changes 10 other 
elements of a water right. See the Appllcqtion far Transfer Instructions for help completing this form and for mailing addresses of 
Department offices where your application can be submitted. 

Check nll that npply: 

0 Change diversion point(s) 13 Add diversion point(s) D Ownership change D Ownership split 

1. APPLICANT(S)_C_i_ty_o_f_P_oc_a_te_U_o_______________ Phone (208} 234-6174 

2. MAILING ADDRESS 911 N. 7th Ave, PO Box-4169 City Pocatello 

State ldano Zip 83205 Email jannstrong@pocatello.us 

0 If the applicant is not an individual and not registered to do business in the State of Idaho, attach documentation identifying 
officers a uthorlzed to sign for the appllcan t. 

D lflhc applicant is not the current water righl(s) owner, uttach documentalion of authority to file the application. 

D If the application includes a change in ownership of water righl(s), altach a copy of the conveyance document, such as a 
warranty deed, court decree, contract of sale, etc. The convi:yance document must include a legal description oflhe property 
conveyed or description of the water right if no land is conveyed. Additional fee(s) are required for waler right ownership 
changes; sec llem 9 for the fee schedu)e. 
If the ownership change resulted in the water right(s) being split., how did the division occur? Mark one: 

D The water rights or claims were divided as specifically identified in a deed, contract, or other conveyance documenL 
D The water rights or claims were divided proportionately based on the portion of !heir placc{s) of use acquired by the 

new owner. 

D If the application Is not signed by the applicant. attach a Power of Attorney or other documentation providing authority 10 sign 
for the applicant. 

3. LIST WATER RIGHT NUMBER(S) _29-0_ 2_2_7-'4,'-2_9_·0_2_33_8_, 2_9_·0_7_3_75 ______________ _ 

@ Attach II copy of the water right(s} as recortled, available al W1vw.idwr.idaho.gqv. Water Right Transfers, Slep I, or by 
conlacting any Department office. 

4. TOTAL AMOUNT OF WATER transrerred is 21.45 cubic fc:et per second and/or acre-feet per annum. 
(di~-ersion rate) (storage \'olumc) 

5. POINT OF DIVERSION - Describe !!.l the poinl(s) of diversion to be included on the water right(s) after the proposed change. 

D Attach Eastern Snoke Plain Aquifer (ESPA) analysis if this transfer proposes to change a polnl of diversion affecting the 
aSPA. ESPA analysis information is available at www.ldwr.idaho.gov, Waler Right Transfers, Online Reso11rces. 

New? Lot ¼ y. ¼ Sac Twp Rge County Source Local name or lag f. 

NE SE 10 6S 33E Power Groundwater Well35 

X SW Sr/\/ SE 10 6S 33E Power Groundwater Replacement Well 39 

l'l. NW SW 15 6S 34E Bannock Groundwater WellB 

NE NW 26 6S 34E Bannock Groundwater Well 10 

NW SE 27 6S 34E Bannock Groundwater Well9 

SE NE 35 6S 34E Bannock Groundwater Well12 
,- NW SE 35 es 34E Bannock Groundwater Well 4,6& 7 

SE SE 1 7S 34E Bannock Groundwater Well 13 

SW SW 16 7S 35E Bannock Groundwater We1144 

Pagel orl 8115 5 TransrerNo. 71lj'5 6 
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IDAHO DEPARTMENT OF WATER RESOURCES 
Water Right Report 

6/9/2016 

WATER RIGHT NO. 29-2274 

Owner Type Name and Address 
Current Owner CITY OF POCATELLO 

911 NTIH AVE 

Attorney 

Atlorney 

PO BOX4169 
POCATELLO, ID 83205 

WHITE & JANKOWSKI LLP 
A TIN SARAI{ A KLAHN 
511 16TH ST STE 500 
DENVER, CO 80202 
(303)595-9441 

BEEMAN & ASSOC PC 
ATTN JOSEPHINE BEEMAN 
1019 N 17TH ST 
BOISE, ID 83702-3304 
(208)331-0950 

Priority Date: 06/15/1948 
Basis: Decreed 
Status: Active 

Source Tributary 
GROUND WATER 

Beneficial Use From To Diversion Rate Volume 

81155 

0 



( 

MUNICIPAL 01/01 12/31 9.69 CFS 
Total Diversion 9.69 CFS 

Location of Point(s) of Diversion: 

( 

GROUND WATER NESE Sec. 10 Township 06S Range 33E POWER County 
GROUND WATER NESE Sec. 12 Township 06S Range 33E POWER County 
GROUND WATER SWNE Sec. 15 Township 06S Range 33E POWER County 
GROUND WATER NWSW Sec. 15 Township 06S Range 34E BANNOCK County 
GROUND WATER NENW Sec. 26 Township 06S Range 34E BANNOCK County 
GROUND WATER NWSE Sec. 27 Township 06S Range 34E BANNOCK County 
GROUND WATER SENE Sec. 35 Township 06S Range 34E BANNOCK County 
GROUND WATER SENE Sec. 35 Township 06S Range 34E BANNOCK County 
GROUND WATER NWSE Sec, 35 Township 06S Range 34E BANNOCK County 
GROUND WATER NWSE Sec. 35 Township 06S Range 34E BANNOCK County 
GROUND WATER NWSE Sec. 35 Township 06S Range 34E BANNOCK County 
GROUND WATER SESE Sec. 01 Township 07S Range 34E BANNOCK County 
GROUND WATER SWSW Sec. 16 Township 07S Range 35E BANNOCK County 

Place(s) of use: Large POU Info 

Conditions of Approval: 

1 081 Use of water under this approval shnll comply with applicable water quality standards of 
· the Division of Environmental Quality of the Idaho Department of Health nnd Welfare. 

Prior to diversion of water under this approval, the right holder shall provide a means of 
2. T 17 measurement acceptable to the Department from all authorized points of diversion which 

will allow determination of the total rate of diversion. 
This partial decree is subject to such general provisions necessary for the definition of 

3 ClB the rights or for the efficient administration of the water rights as may be ultimately 
· determined by the Court at a point in time no later than the entry of a final unified 

decree. Section 42-1412(6). Idaho Code. 

4 124 Pince of use is within the service nren of the City of Pocatello municipal water supply 
· system as provided for under Idaho Law. 

5 067 The right holder shall measure and annually report diversions of water and/or other 
· pertinent hydrologic and system information as required by Section 42-701, Idaho Code. 

81155 
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Dates: 
Licensed Date: 
Decreed Date: 04/26/2012 
Permit Proof Due Date: 
Permit Proof Made Date: 
Permit Approved Date: 
Permit Moratorium Expiration Date: 
Enlargement Use Priority Date: 
Enlargement Statute Priority Date; 
Water Supply Bank Emollment Date Accepted: 
Water Supply Bank Enrollment Date Removed: 
Application Received Date: 
Protest Deadline Date: 
Number of Protests: 0 

Other Information: 
State or Federal: S 
Owner Name Connector: 
Water District Number: 120 
Generic Max Rate per Acre: 
Generic Max Volume per Acre: 
Civil Case Number: 
Old Case Number: 
Decree Plantiff: 
Decree Defendant: 
Swan Falls Trust or Nontrust: 
Swan Falls Dismissed: 
DLE Act Number: 
Cary Act Number: 
Mitigation Plan: False 

81155 
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IDAHO DEPARTMENT OF WATER RESOURCES 
Water Right Report 

6/9/2016 

WATER RIGHT NO. 29-2338 

Owner Type Name and Address 
Current Owner CITY OF POCA TELLO 

91l N7THAVE 

POBOX4169 
POCATELLO, ID 83205 

Attorney WHITE & JANKOWSKI LLP 

ATTN SARAH A KLAHN 
511 16TH ST STE 500 

DENVER, CO 80202 
(303)595-9441 

A(tomey BEEMAN & ASSOC PC 

ATIN JOSEPHINE BEEMAN 

1019 N 17THST 

BOISE, ID 83702-3304 
(208)331-0950 

Priority Date: 09/0 l/ 1953 
Basis: Decreed 
Status: Active 

Source Tributary 
GROUND WATER 

BeneOcial Use From To Diversion Rate Volume 

Bl 155 

0 



( J - .,. 

MUNCCIPAL 01/01 12/31 9.53 CFS 
Total Diversion 9.53CFS 

Location of Point(s) of Diversion: 

GROUND WATER NESE Sec. lOTownship 06S Range 33E POWER County 
GROUND WATER NESE Sec. 12 Township 06S Range 33E POWER County 
GROUND WATER SWNE Sec. 15 Township 06S Range 33E POWER County 
GROUND WATER NWSW Sec. 15 Township 06S Range 34E BANNOCK County 
GROUND WATER NENW Sec. 26 Township 06S Range 34E BANNOCK County 
GROUND WATER NWSE Sec. 27 Township 06S Range 34E BANNOCK County 
GROUND WATER SENE Sec. 35 Township 06S Range 34E BANNOCK County 
GROUND WATER SENE Sec. 35 Township 06S Range 34E BANNOCK County 
GROUND WATER NWSE Sec. 35 Township 06S Range 34E BANNOCK County 
GROUND WATER NWSE Sec. 35 Township 06S Rnnge 34E BANNOCK County 
GROUND WATER NWSE Sec. 35 Township 06S Range 34E BANNOCK County 
GROUND WATER SESE Sec. 01 Township 07S Range 34E BANNOCK County 
GROUND WATER SWSW Sec. 16 Township 07S Range 35E BANNOCK County 

Place(s) of use: Large POU Info 

Conditions of Approval: 

1 124 
Place of use is within the service area of the City of Pocatello municipal water supply 

· system as provided for under Idaho Law. 

2 081 
Use of water under this approval shall comply with applicable water quality standards of 

· the Division of Environmental Quality of the Idaho Department of Health and Welfare. 

3 067 The right holder shall measure and annually report diversions of water and/or other 
• pertinent hydro logic and system infonnation as required by Section 42-701, Idaho Code, 

Prior to diversion of water under this approval. the right holder shall provide a means of 
4. T 17 measurement acceptable to the Department from all authorized points of diversion which 

will allow delennination of the total rate of diversion. 
This partial decree is subject to such general provisions necessury for the definition of 

5 ClB the rights or for the efficient administration of the water rights as may be ultimately 
· detennined by the Court at a point in time no later than the entry of a final unified 

decree. Section 42-1412(6), Idaho Code. 

81155 



G 

Dates: 
Licensed Date: 
Decreed Date: 04/26/2012 
Permit Proof Due Date: 
Permit Proof Made Date: 
Permit Approved Date: 
Permit Moratorium Expiration Date: 
Enlargement Use Priority Date: 
Enlargement Statute Priority Date: 
Water Supply Bank Enrollment Date Accepted: 
Water Supply Bank Enrollment Date Removed: 
Application Received Date: 
Protest Deadline Date: 
Number of Protests: 0 

Other Information: 
State or Federal: S 
Owner Name Connector: 
Water District Number: 120 
Generic Max Rate per Acre: 
Generic Max Volume per Acre: 
Civil Case Number: 
Old Case Number: 
Decree Plantiff: 
Decree Defendant: 
Swan Falls Trust or Nontrust: 
Swan Falls Dismissed: 
DLE Act Number: 
Cary Act Number: 
Mitigation Plan: False 

811 55 
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IDAHO DEPARTMENT OF WATER RESOURCES 
Water Right Report 

6/9n0I6 

WATER RIGHT NO. 29-7375 

Owner Type Name aud Address 

Current Owner CITY OF POCATELLO 
911 N7THAVE 

Attorney 

PO BOX4169 

POCATELLO. ID 83205 

WHITE & JANKOWSKI LLP 
A'ITN SARAH A KLAHN 
511 16TH ST STE 500 
DENVER, CO 80202 

(303)595-944 l 

Attorney BEEMAN & ASSOC PC 
ATTN JOSEPHINE BEEMAN 
1019 N 17TH ST 

BOISE, ID 83702-3304-
(208)331-0950 

Priority Date: 02/24/1977 
Basis: Decreed 
Status: Active 

Source Tributary 
GROUND WATER 

Beneficial Use From To Diversion Rate Volume 

811 55 

0 
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MUNICIPAL 01/01 12/31 2.23 CFS 
Total Dive£Sion 2.23CFS 

Location of Point(s) of Diversion: 

GROUND WATER NESE Sec. 10 Township 06S Range 33E POWER County 
GROUND WATER NESE Sec. 12 Township 06S Range 33E POWER County 
GROUND WATER SWNE Sec. 15 Township 06S Range 33E POWER County 
GROUND WATER NWSW Sec. 15 Township 06S Range 34E BANNOCK County 
GROUND WATER NENW Sec. 26 Township 06S Range 34E BANNOCK County 
GROUND WATER NWSE Sec. 27 Township 06S Range 34E BANNOCK County 
GROUND WATER SENE Sec. 35 Township 06S Range 34E BANNOCK County 
GROUND WATER SENE Sec. 35 Township 06S Range 34E BANNOCK County 
GROUND WATER NWSE Sec. 35 Township 06S Range 348 BANNOCK County 
GROUND WATER NWSE Sec. 35 Township 06S Range 34E BANNOCK County 
GROUND WATER NWSE Sec. 35 Township 06S Range 34E BANNOCK County 
GROUND WATER SESE Sec. 01 Township 07S Range 34E BANNOCK County 
GROUND WATER SWSW Sec. 16 Township 07S Range 35E BANNOCK County 

Place(s) of use: Large POU Info 

Conditions of Approval: 

1 124 
Place of use is within the service area of the City of Pocatello municipal water supply 

· system as provided for under Idaho Law. 
This partial decree is subject to such general provisions necessary for the definition of 

2 ClS the rights or for the efficient administration of the water rights as may be ultimately 
· determined by the Court at D point in time no later than the entry of a final unified 

decree. Section 42-1412(6), Idaho Code. 

3 067 The right holder shall measure and annually report diversions of water and/or other 
· pertinent hydrologic and system infonnation as required by Section 42-701, Idaho Code. 

4 081 Use of water under this approval shall comply with applica.ble water quality st1111dards of 
· the Division of Environmental Quality of the Idaho Department of Health and Welfare. 

Prior to diversion of water under this approval, the right holder shall provide a means of 
5. Tl7 measurement acceptable to the Department from a11 authorized points of diversion which 

will allow detennination of the total rate of diversion. 

811 55 
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Dates: 
Licensed Date: 
Decreed Date: 04/26/2012 
Permit Proof Due Date: 3/1/1982 
Permit Proof Made Date: 
Permit Approved Date: 3/29/1977 
Pennit Moratorium Expiration Date: 
Enlargement Use Priority Date: 
Enlargement Statute Priority Date: 
Water Supply Bank Enrollment Date Accepted: 
Water Supply Banlc Enrollment Date Removed: 
Application Received Date: 
Protest Deadline Date: 
Number of Protests: 0 

Other lnfonnation: 
State or Federal: S 
Owner Name Connector: 
Water District Number: 120 
Generic Max Rate per Acre: 
Generic Max VoJume per Acre: 
Civil Case Number: 
Old Case Number: 
Decree Plantiff: 
Decree Defendant: 
Swan Falls Trust or Nontrust: 
Swan Falls Dismissed: 
DLE Act Number: 
Cary Act Number: 
Mitigation Plan: False 

8 l 1 55 
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0 0 
6. GENERAL INFORMATION 

a. Describe the complete diversion system, including how you will accommodate a measuring device and lockable controlling 
works should they be required now or in the future: 
Several deep wells, equipped with vertical turbine pumps, motors and control valves are located within lockable 

buildings. Flow meters alit in e secure underground vaults. 

b. Who owns the property at the poinl(s) of diversion? _C_l_ty_o_f_P_o_ca_t_e_llo _________________ _ 
If other lhan the applicant, describe the arrangement enabling the applicant IO access the property for the diversion system: 

c. To your knowledge, hBS/is nny portion of the water rlght(s) proposed to be changed: 

Yts No 
D @ undergone a period or five or more consecutive years of non-use, 
D @ cunently used in a mitigation plan limiting the use of water under the right(s), or 
D @ currently enrolled In a Federal seH1side program limiling the use or water under the righl(s)? 

If yes, describe: 

d. Is any portion of the waler right(s} proposed lo be ch1U1ged currently leased to the Water Supply Bank? 0 Ve!i @No 

D If yes and Ihm are multiple owners, attach a Lessor p~jgnatjon fonn. 
D If yes, 1he individual owner or desiQnated lessor must complete, sign and attac:h an IRS Form W-9. 

(Disregard if these items are on file and ownership tuts not changed.) 

7, MAP - 0 Attach a map of the diversion, measurement, control and distribution system. Include the place of use if a spilt of lhe 
waler righl occurred. Clearly label the map with township, range, section and ¼ ¼ of section infonnation. The Map Tool, 
available at maps.idivr,idaho.gov([ransferApplicationlgvoutsl provides a satisfactory template for cre11ting the required map. 

8. SIGNATURE - The inronnation in this application is true lo the best of my knowledge. I understand any willful 
misreprese a1ions • ·s application may result in rejection of the application or cancellation ofan approYal. 

Brian Blad, Mayor 
Print name and 11tle ihpplicable t/J'IJ '"' Dille 

Justin Annstrong, Water Superintendent 
Print name and litre if applicable 

J~J-(b 
Dale 

9. FEE - @ The application filing ree provided in Section 42-221, Idaho Code, must be submitted wilh the applicution for tnmsfer. 
The Application fee is based on the total amount of water proposed for lransfer In llem 4: the larger fee for either cubic feel per 
second (diversion rate) or acre-feet per annum (storage volume). The Fee Schedule is available at w1vt1•,;dirr.idaho.gov, Water 
Righi Transfers, Step -I and in the deplication for TrDMl;:r hWro;lions. 

FOR DEPARTMENT USE ONLY 

Transfe~ ndudes _ pages o'a~~ts. 
Fee paiddJOO Date ~/~ 

Received by ______ cf>R-__ .., ____ Date 'J /;;s/tb 
Receiptedby a, Receipl# @f~ZJ<J, 

Preliminary review by _________ _ Dale_______ Actl\-e In 1he WIiier Supply 811nk? Yr:s O No 0 
Name on W-9_______________ W-9 forw11rded lo nsail1 Yes D No D 

(Do NOT scan the W-9- i::onfidential informalion is held by fiscal only) 

W-9 n:c:eived? Yes D No D 

Pagel or2 
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1·oposed Chang(2s to Water Right 29-0227 4, 29-G-338, 29-073750 
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