
District Court • SABA 
Fifth Judicial District 

In Re: Administrative Appeals 
County of Twin Falls - State of Idaho 

DEC 2 6 2017 
By __________ _ 

IN THE DISTRICT COURT OF THE FOURTH JUD 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

CITY OF POCA TELLO 

Petitioner, 

vs. 

GARY SPACKMAN in his official capacity 
as Director of the Idaho Department of Water 
Resoruces; and the IDAHO DEPARTMENT 
OF WATER RESOURCES, 

Respondents. 

) Case No. CV-01-1 7-23146 
) 
) PROCEDURAL ORDER 
) GOVERNING JUDICIAL 
) REVIEW OF FINAL ORDER OF 
) DIRECTOR OF IDAHO 
) DEPARTMENT OF WATER 
) RESOURCES 
) 
) 
) 
) 
) 
) 

Cleft 

A Petition for Judicial Review was filed in the above-entitled district court seeking 

judicial review of a final order issued by the Director of the Idaho Department of Water 

Resources ("Department" or ••agency"). This Order, together with Rule 84, Idaho Rules of Civil 

Procedure, (I.R.C.P .), applicable statutes, and the Administrative Order Adopting Procedures for 

the Implementation of the Idaho Supreme Court Administrative Order Dated December 9, 20091 

issued by this Court on July 1, 2010, govern all proceedings before the Court. 

THEREFORE, THE FOLLOWING ARE HEREBY ORDERED: 

1. Petition for Judicial Review and Reassignment of Case: The Petition for 
Judicial Review was filed on December 15, 2017. The case was reassigned by the clerk of the 
court to this Court on December 20, 2017. 

2. Cross Petitions, Filing Fees, and all Subsequent Filings: All further 
documents, including cross petitions, filed, lodged or otherwise submitted, and all further filing 
fees filed or otherwise submitted, shall be filed with the Snake River Basin Adjudication District 

1 A copy is attached to this Order. 
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Court of the Fifth Judicial District at P.O. Box 2707, Twin Falls, Idaho 83303-2707, provided 
that checks representing further filing fees shall be made payable to the county where the 
original petition for judicial review or action for declaratory judgment was filed. 

3. Appearances by persons or entities who were a party to the underlying 
administrative proceeding but who were not made a named party in the Petition for 
Judicial Review: Where a person or entity who was a party to the underlying administrative 
proceeding is not made a named party in the Petition for Judicial Review, and is not otherwise a 
Petitioner, such person or entity may file a Notice of Appearance in this matter within fourteen 
(14) days from the issuance of this Procedural Order. This Court will treat the Notice of 
Appearance as a Motion to Intervene and will treat the party filing the Notice of Appearance as 
an Intervenor. 2 Under such circumstances, the Court will automatically issue an order granting 
the Motion to Intervene unless one or more parties to the action files an opposition to the Motion 
within 10 days of the filing of the Notice of Appearance. A person or entity not a party to the 
underlying administrative proceeding who desires to participate in this action, and is not 
otherwise a Petitioner, must proceed in accordance with Idaho Appellate Rule 7 .1. 

4. Assigned Case Number and Document Footers: All documents filed, lodged or 
submitted shall be under the above-captioned case number and county of origin appearing in 
caption. All documents filed, lodged or otherwise submitted, including attachments shall include 
a footer at the bottom of the document describing said document. 

5. Stays: Unless provided for by statute, the filing of a petition or cross petition 
does not automatically stay the proceedings and enforcement of the action before the 
Department. I .C. § 67-5274. Any application or motion for stay must be made in accordance 
with I.R.C.P. 84(m). 

6. Form of Review: Pursuant to I.R.C.P. 84(e)(l), when judicial review is 
authorized by statute, judicial review shall be based upon the record created before the 
Department rather than as a trial de novo, unless the statute or the law provides for the procedure 
or standard. If the statute provides that the district court may take additional evidence upon 
judicial review, it may order the same on its own motion or the motion of any party. If the 
statute provides that review is de novo, the appeal shall be tried in the district court on any and 
all issues, on a new record. Pursuant to I.R.C.P. 84(e)(2), the scope of review on petition from 
the Department to the district court shall be as provided by statute. 

7. Preparation of Agency Record; Payment of Fees: Pursuant to I.R.C.P. 84(f), 
when the statute provides what shall be contained in the official record of the agency upon 
judicial review, the Department shall prepare the record as provided by statute. Otherwise, the 
documents listed in paragraph (3) of I.R.C.P. 84(f) shall constitute the agency record for review. 

2 The parties should note that in such instances the Court will treat the Notice of Appearance as a Motion to 
Intervene for housekeeping purposes. In doing so, it is the Court's intent to have the record in this matter clearly 
reflect which persons and/or entities are participants in this action. It is also the Court's intent to have the caption of 
this matter properly reflect all those parties who are participating in this action and to identify in what capacity those 
parties are participating (i.e., Petitioner, Respondent, or Intervenor). 
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Petitioner (and cross.petitioner) shall pay all fees as required for preparation of the agency record 
in accordance with 1.R.C.P. 84(t)(4). The clerk of the Department shall lodge the record with 
the Department within 14 days of the entry of this Order, or no later than January 9, 2018. 
Any extension in time for preparation of the agency record shall be applied for by the agency to 
the district court. 

8. Preparation of Transcript; Payment of Fee: The Court requires the provision 
of a written transcript prepared from the recorded or reported proceedings. It is the responsibility 
of the petitioner (or cross-petitioner as the case may be) to timely arrange and pay for preparation 
of all portions of the transcript reasonably necessary for review. Pursuant to I.R.C.P. 84(g), the 
responsible party shall contact the agency clerk to determine the estimated cost of the transcript, 
and pay the estimated cost in accordance with I.R.C.P. 84(g)(l)(A) or (2)(A) as the case may be. 
The transcript shall be lodged with the Department within 14 days of the entry of this 
Order, or no later than January 9, 2018. The transcriber may apply to the district court for an 
extension of time, for good cause shown. 

9. Settlement of Transcript and Record: Pursuant to I.R.C.P. 84(j), and unless 
otherwise provided by statute, upon receipt of the transcript and upon completion of the record, 
the Department shall mail or deliver notice of lodging of transcript and record to all attorneys of 
record or parties appearing in person and to the district court. The parties shall have 14 days 
from the date of mailing of the notice to pick up a copy of the transcript and agency record and to 
object to the transcript or record. All fees for the preparation of the transcript and record shall be 
paid by the responsible party at or before the pick-up of the agency record and transcript. Any 
objection to the record shall be determined by the Department within 14 days of the receipt of 
the objection and the decision on the objection shall be included in the record on petition for 
review. Upon the failure of the party to object within 14 days, the transcript and record shall be 
deemed settled. The settled record and transcript shall be lodged with the district court no later 
than February 6, 2018. 

10. Lodging of Transcript and Record in Electronic Format: In addition to 
lodging the settled transcript and agency record in paper format, the Department shall also lodge 
the transcript and agency record in electronic format (pdf version ocr 8) on CD-ROM. (In the 
event of an appeal from the district court it is the intent that the electronic version of the 
transcript and clerk's record be provided to the Idaho Supreme Court in lieu of paper format). 

11. Augmentation of the Record - Additional Evidence Presented to District 
Court-Remand to Agency to Take Additional Evidence: Pursuant to I.R.C.P. 84(1) the 
agency record and/or transcript on review may be augmented upon motion to this court by a 
party within 21 days of the filing of the settled transcript and record in the manner prescribed by 
Idaho Appellate Rule (I.A.R.) 30. The taking of additional evidence by the district court and/or 
agency on remand shall be governed by statute or I.R.C.P. 84(1). 

12. Briefs and Memoranda: The petitioner' s brief shall be filed with the clerk of the 
court within 35 days after lodging of the transcript and record. The respondent's (and cross· 
petitioner's briet) shall be filed within 28 days after service of petitioner's brief. Any reply brief 
shall be filed within 21 days after service of respondent's brief. The organization and content of 
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briefs shall be governed by I.A.R. 35 and 36. Pursuant to I.R.C.P. 84(p) only one (1) original 
signed brief may be filed with the court and copies shall be served on all parties. 

13. Extension of Time: Motions to extend the time for filing a brief or modify order 
of briefing shall be submitted in conformity with I.A.R. 34(e). All other requests for extension 
oftime shall be submitted in conformity with I.A.R. 46. 

14. Motions: All motions shall be submitted in conformity with I.R.C.P. 84(0) and 
shall be heard without oral argument unless ordered by the Court. 

15. Oral Argument, Telephonic and Video Teleconferencine;: Oral argument will 
be heard May 10, 2018, at 1:30 p.m. (Mountain Time) at the Snake River Basin adjudication 
District Court, 253 3rd Avenue North, Twin Falls, Idaho. Telephone participation will be 
available by dialing 1-720-279-0026 and entering 786692# when prompted. However, no cell 
phones or speaker phones will be permitted as they interfere with our sound system 
making the proceeding difficult to accurately record. Video teleconferencing ("VTC") will 
also be available by appearing at either (1) the Idaho Department of Water Resources, Idaho 
Water Center, 322 E. Front St., Conference Rm. B, Boise, Idaho, or (2) the Idaho Department of 
Water Resources, Eastern Regional Office, 900 N. Skyline Drive, Ste. A, Idaho Falls, Idaho. 
Parties should refer to the Administrative Order Adopting Procedures for the Implementation of 
the Idaho Supreme Court Administrative Order Dated December 9, 2009 regarding protocol for 
telephone and VTC participation. The form and order of argument shall be governed by I.A.R. 
37. 

16. Judgment or Decision: The Court's decision will be by written memorandum as 
required by I.R.C.P. 84(t)(l ). In compliance with I.R.C.P. 54(a), as amended effective July 1, 
2010, a separate judgment will also issue contemporaneously therewith. Pursuant to I.R.C.P. 
84(t)(2), if no petition for rehearing is filed the time for appeal to the Idaho Supreme Court shall 
begin to run after the date of the filing stamp of the clerk of the court appearing on the judgment. 
If a petition for rehearing is filed, the time for appeal shall begin to run after the date of the filing 
stamp of the clerk of the court appearing on either an order denying rehearing or on any modified 
judgment. 

17. Petitions for Rehearing: Petitions for rehearing shall be governed by the time 
standards and procedures of I.A.R. 42. If rehearing is granted, the Court will issue an order 
granting same and setting forth a briefing schedule for responsive briefing, a reply, and oral 
argument. Unless othetwise ordered, the brief filed in support of rehearing will be treated as the 
opening brief. 

18. Remittitur: If no notice of appeal to the Idaho Supreme Court is filed within 
forty-two (42) days after filing of the Court's written decision, the clerk shall issue a remittitur 
remanding the matter to the agency as provided in I.R.C.P. 84(t)(4). The Court will then notify 
the clerk of the district court where the petition was originally filed regarding completion of the 
case. 

19. Failure to Comply: Failure by either party to timely comply with the 
requirement of this Order or applicable provisions of the Idaho Rules of Civil Procedure or 
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Idaho Appellate Rules, if applicable, shall be grounds for imposition of sanctions, including, but 
not limited to the allowance of attorney's fees, striking of briefs, or dismissal of the appeal 
pursuant to I.R.C.P. 11 and 84(n) and I.A.R. 11.1 and 21. 

RICJ.~-
District Judge 
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CERTIFICATE OF MAILING 

I certify that a true and correct copy of the PROCEDURAL 
ORDER GOVERNING JUDICIAL REVIEW OF FINAL ORDER OF DIRECTOR OF 
IDAHO DEPARTMENT OF WATER RESOURCES was mailed on December 27, 
2017, with sufficient first-class postage to the following: 

IDAHO DEPARTMENT OF WATER 
Represented by : 

GARRICK L BAXTER 
DEPUTY ATTORNEY GENERAL 
STATE OF IDAHO - IDWR 
PO BOX 83720 
BOISE, ID 83720-0098 
Phone: 208-287-4800 

CITY OF POCATELLO 
Represented by: 

MITRA M PEMBERTON 
WHITE & JANKOWSKI LLP 
511 16TH ST STE 500 
DENVER, CO 80202 
Phone: 303-595-9441 

CITY OF POCATELLO 
Represented by: 

SARAH A KLAHN 
WHITE & JANKOWSKI LLP 
511 16TH ST STE 500 
DENVER, CO 80202 
Phone: 303-595-9441 

DIRECTOR OF IDWR 
PO BOX 83720 
BOISE, ID 83720- 0098 

Page 1 12/26/17 
/S/ DIANA R DELANEY 
Deputy Clerk 



IN THE DISTRICT COURT OF THE FIFl'H JUDICIAL DISTRIC 
STATE OF IDAHO, IN AND FOR fflE COUNTY OF TWIN F 

RE:RULESOFPROCEDURE 
GOVERNING PETITIONS FOR 
JUDICIAL REVIEW OR ACTIONS 
FORDELCARATORYJUDGMENT 
OF DECISIONS FROM THE IDAHO 
DEPARTMENT OF WATER 
RESOURCES 

) 
) 
) ADMINISTRATIVE O~,-
) ADOPTING PROCEDUR 
) THE IMPLEMENT ATIO 
) THE IDAHO SUPREME 
) ADMINISTRATIVE OR 
) DATED DECEMBER 9, 2 ) ......,....,. ____ _ 

WHEREAS Idaho Supreme Court Administrative Order dated December 9, 2009, 

declares that all petitions for judicial review made pursuant to Idaho Code § 42-1701 A of any 

decision from the Department of Water Resources be assigned to the presiding judge of the 

Snake River Basin Adjudication District Court of the Fifth Judicial District, and 

WHEREAS Idaho Supreme Court Administrative Order dated December 9, 2009. vests 

in the Snake River Basin Adjudication District Court of the Fifth Judicial District the authority to 

adopt procedural rules necessary to implement said Order. 

THEREFORE THE FOLLOWING ARE HEREBY ORDERED: 

1. Filing of Pedtion for Judicial Review or Dedantory Judgment Action. 

Pursuant to Idaho Code § 67-S272(1 ), any party filing a petition for judicial review pursuant to 

Idaho Code§ 42-1701A, or an action for declaratory judgment of any decision from the 

Department of Water Resources shall file the same, together with applicable filing fees, in the 

district court of the county in which: 

(a) the hearing was held; or 

(b) the final agency action was taken; or 

(c) the aggrieved party resides or operates its principal place of business in Idaho; or 

( d) the real property or personal property that was the subject of the agency decision 

is located. 

The filing party shall also serve a courtesy copy of the petition for judicial review 

or action for declaratory judgment with the Snake River Basin Adjudication District Court of the 

Fifth Judicial District at P.O. Box 2707, Twin Falls, Idaho 83303-2707. Upon receipt by the 

Department of Water Resources of a petition for judicial review or action for declaratory 
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judgment, the Department shall review the certificate of mailing and in the event it does not 

show that a courtesy copy of the same was filed with the Snake River Basin Adjudication 

District Court, then the Department shall forthwith forward a copy of the petition or action for 

declaratory judgment to the Snake River Basin Adjudication District Court of the Fifth Judicial 

District at P.O. Box 2707, Twin Falls, Idaho 83303-2707. 

2. Reassignment. Upon the filing of a petition for judicial review pursuant to Idaho 

Code § 42-1701A, or an action for declaratory judgmen~ of any decision from the Department of 

Water Resources, the cJerk of the district court where the action is filed shall forthwith issue~ file, 

and concurrently serve upon the Department of Water Resources and all other parties to the 

proceeding before the Department of Water Resources, an Notice of Reassignment (copy 

attached hereto), assigning the matter to the presiding judge of the Snake River Basin 

Adjudication District Court of the Fifth Judicial District for disposition and further proceedings. 

Also upon issuance of the Notice of Reassignment, the clerk of the district court 

where the action is filed shall forward a copy of the file to the clerk of the Snake River Basin 

Adjudication District Court of the Fifth Judicial District at P.O. Box 2707, Twin Falls. Idaho 

83303-2707. 

3. Case Number. All cases assigned to the Snake River Basin Adjudication District 

Court of the Fifth Judicial District as described herein shall retain the case number and caption 

assigned to them by the district court where the petition for judicial review or action for 

declaratory judgment is originally filed. 

4. Subsequent Filings. Following the issuance of the Notice of Reassignment, all 

further documents filed or otherwise submitted, and all further filing fees filed or otherwise 

submitted, shall be filed with the Snake River Basin Adjudication District Court of the Fifth 

Judicial District at P.O. Box 2707, Twin Falls, Idaho 83303-2707, provided that checks 

representing further filing fees shall be made payable to the cmmty where the original petition 

for judicial review or action for declaratory judgment was filed. 

5. Lodgiq of Tnnsuipt and Record. Following the preparation and settlement of 

the agency transcript and record, the Department of Water Resources shall transmit the settled 

transcript and record, in both paper and electronic fonn on CD ROM, to the clerk of the Snake 

River Basin Adjudication District Court of the Fifth Judicial District at P .0. Box 2707, Twin 
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Falls. Idaho 83303·2707 within forty·two (42) days of the service of the petition for judicial 

review or action for declaratory judgment. 

6. Participation in Hearings by Telephone and Video Teleconferencing (VTC). 

Unless otherwise ordered by the Snake River Basin Adjudication District Court of the Fifth 

Judicia1 District, te]ephone participation and/or VTC will be allowed in all hearings, except as 

follows: 

(a) The court may require in person or VTC attendance as circumstances may 

require. 

(b) The court's notice setting hearing will specify participation restrictions, telephone 

conferencing numbers and participant codes and/or location of regional VTC facilities. 

(c) Speakerphones and cell phones often pick up background noise and/or cause 

interference with sensitive courtroom equipment. Therefore. the use of speakerphones and ce11 

phones are discouraged. 

( d) Place your call to the court a few minutes prior to the scheduled start of your 

hearing so that the clerk of the court may identify who is participating by telephone. 

7. Resolution. This court will notify the clerk of the district court where the petition 

for judicial review or action for declaratory judgment was originally filed of the completion of 

the case upon the happening of either: 

(a) the expiration of the time to appeal any decision of this court ifno appeal to the 

Idaho Supreme Court is filed; or 

(b) the filing of the remittitur from the Idaho Supreme Court or Idaho Court of 

Appeals with this court in the event that an appeal to the Idaho Supreme Court is timely filed 

following a decision of this court. 

8. Otber Procedural Rules. Any procedure for judicial review not specified or 

covered by this Order shall be in accordance with Idaho Rule of Civil Procedure 84 to the extent 

the same is not contrary to this Order. 

DATED this _/_day of __ J_.,_JJ~-._.~ 0 /J 
_iid<.,,_~-C.._J.-IL-D-MAN-------

Presiding Judge 
Snake River Basin Adjudication 
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IN THE DISTRICT COURT OF THE JUDICIAL DISTRICT OF THE ---
STATE OF IDAHO, IN AND FOR THE COUNTY OF --------

RE: PETITIONS FOR JUDICIAL 
REVIEW OR ACTIONS FOR 
DECLARATORY RELIEF OF 
DECISIONS FROM THE IDAHO 
DEPARTMENT OF WATER 
RESOURCES 

) 
) 
) 
) 
) 
) 
) 

CASE NO. _____ _ 

NOTICE OF REASSIGNMENT 

WHEREAS Idaho Supreme Court Administrative Order dated December 9~ 2009. 

declares that all petitions for judicial review made pursuant to J.C.§ 42-1701A of any decision 

from the Department of Water Resources be assigned to the presiding judge of the Snake River 

Basin Adjudication District Court of the Fifth Judicial Distric~ and · 

WHEREAS Idaho Supreme Court Administrative Order dated December 9, 2009. vests 

in the Snake River Basin Adjudication District Court the authority to adopt procedural rules 

necessary to impJement said Order, and 

WHEREAS on July I, 2010, the Snake River Basin Adjudication District Court issued an 

Administrative Order regarding the Rule of Procedure Governing Petitions for Judicial Review 

or Actions for Declaratory ReJief of Decisions from the Idaho Department of Water Resources. 

THEREFORE THE FOLLOWING ARE HEREBY ORDERED: 

1. The above.matter is hereby assigned to the presidingjudge of the Snake River 

Basin Adjudication District Court of the Fifth Judicial District for disposition and further 

proceedings. 

2. All further documents filed or otherwise submitted in this matter, and all further 

filing fees filed or otherwise submitted in this matter, shat] be filed with the Snake River Basin 

Adjudication District Court of the Fifth Judicial District at P.O. Box 2707, Twin Falls, Idaho 
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83303.2707. provided that checks representing further filing fees shall be made payable to the 

county where the original petition for judicial review or action for declaratory judgment was 

filed. 

DATEDthis_dayof _____ 2010. 

CLERK OF mE DISTRICT COURT 

By: __________ _ 

Deputy Clerk 
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In the Supreme Court of the State of Idaho 

IN THE MATIER OF THE APPOINTMENT OF ) 
THE SRBA DISTRICT COURT TO HEAR ALL ) 
PETITIONS FOR JUDICIAL REVIEW FROM fflE) 
DEPARTMENT OF WATER RESOURCES ) 
INVOLVING ADMINISTRATION OF WATER ) 
RIGHTS ) 

ADMINISTRATIVE ORDER 

WHEREAS pursuant to lC. § 42-1701A any person who is aggrieved by a final decision or order of the 

Director of the Department of Water Resources is entitled to judicial review, and 

WHEREAS there is a need for consistency and uniformity in judicial decisions regarding the 

administration of water rights, and 

WHEREAS the Idaho Supreme Court has a constitutional responsibility to administer and supervise the 

work of the district courts pursuant to Art. V, § 2 of the Idaho Constitution, and 

WHEREAS the Snake River Basin Adjudication District Court of the Fifth Judicial District has 

particular expertise in the area of water right adjudication, 

IT IS HEREBY ORDERED that all petitions for judicial review of any decision regarding the. 

administration of water riibts from the Department of Water Resouroes shall be assigned to the presiding judge 

of the Snake River Basin Adjudication District Court of the Fifth Judicial District. Review shall be held in 

accord with Title 67, Chapter 52 oftbe Idaho Code, except that, once filed, all petitions for judicial review shall 

be forwarC,ed to the c)erk of the Snake River Basin Adjudication District Court of the Fifth Judicial District. 

IT IS FURTHER ORDERD that the Snake River Basin Adjudication District Court is auth~ to 

develop the procedural rules necessary to impkmlent this order. 

IT IS FUR1HER ORDERED that this order shall be effective the 1st day of July, 2010. 

DATED this _9_ day of December 2009. 

.. 

T. Eismann, ief Justice 
.. lllphln w. ~ Cledcal .. a.,....,.ea.,.. 
af t.Slllllaf ldltlo.do ..... Cllllfyllatlii 
lbOille ... true and ODl'flCt copf af.. (')rd.ev:7 . 
"*'*' In 1M .._. ..... .,. and now an 
fllODld In~ ... 
WITNll8 m, twlll and fw llal al la Coull 12.1,o/ ~ 

STEPHEN W. KENYON 


