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IN THE DISTRICT COURT OF THE FOURTH JUDICtAL DISJRICT OF THE t 11,pinf 

STATE OF IDAHO. IN AND FOR THE CO~t'Y 6F ABA lff1£El ' f 
CITY OF POCATELLO, ) Case No. CV-01-17-67 ' 

PPtitiorna:r, 

vs. 

GARY SPACKMAN in his capacity as 
Director of the Idaho Department of Water 
De,,.,~,. .. ,.,"'" ,,,....-:1th,. Tn!l. J..:J() T"\PP.A RTI\APNT 
..... '\.. .... JVYJ, ...... \i,I..;)' U.l.1.U L.1..1.,_.. .l........,,: ~.a...1."-' .,,._,..__, • .L a..a..._..._ .l.'".&..L.J.1.-. ..a. 

OF WATER RESOURCES. 

Respondents, 

and 

SOUTH VALLEY GROUND WATER 
DISTRICT, SUN VALLEY COMPANY. 
MCCAIN FOODS USA, INC., A&B 
IRRIGATION DISTRICT, BURLEY 

) 
) ORDER ON MOTION TO 
) DETERMINE JURISDICTION 
) 
) ORDER DISMISSING 
) PETITION FOR JUDICIAL 
) REVIEW 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

iRRiGA TION DISTRiCT, MILNER ) 
TRRTGA nnN nT~TRTf'T, NORTH STOE ) 
CANAL COMPANY, TWIN FALLS CANAL ) 
COlviPA~~Y, Atv1ERICAt,J PALLS ) 
RESERVOIR DISTRICT #2, MINIDOKA ) 
IRRIGATION DISTRICT, CITY OF BLISS, ) 
CITY OF BUHL, CITY OF BURLEY, CITY ) 
OF CAREY, CiTY Of DECLO, CITY OF ) 
DIETRICH, CITY OF GOODING, CITY 01-i ) 
HAZELTON, CITY OF HEYBURN, CITY ) 
OF JEROME, CITY OF PAUL, CITY OF ) 
RICHFIELD, ClTY OF KUPbKl, LlTY Ut ) 
WENDELL, and THE IDAHO GROUND ) 
WATER APPROPRIATORS, INC. ) 

) 
Intervene rs. ) 

) 
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BACKGROUND 

1. On January 4, 2017, the City of Pocatello filed a Petition Ji.Jr Judicial Review in 

the above-captioned matter. The Petition seeks rnvicw of the Order Designating the Eastern 

Snake Plain Aquifer Ground Water Management Area (Order") issued by the Director of the 

Idaho Department of Water Resources ("Department") on November 2, 2016. 

2. On January 20, 2017, the City of Pocatello filed a Motion to Determine 

Jurisdiction, requesting that the Court determine it has jurisdiction over its Petition. Responses 

in opposition to the Motion were subsequently filed by the Department and the Surface Water 

Coalition. 1 A hearing on the Motion was held before the Court on February 13, 2017. 

TT ...... 

The issue presented is whether the Coun has jurisdiction over the Petition fiicd by the 

City of Pocateiio. The Court holds it lacks jurisdiction under the plain language of Idaho Code 

§§ 42-237e and 42- l 701A(3) as well as the doctrine of exhaustion. 

A. The Court lacks jurisdiction under the plain language of Idaho Code§§ 42-237e and 
42-1701A(3). 

The Director acted pursuant to Idaho Code§ 42-233b in issuing his Order. That code 

section, which is part of the Idaho Ground Water Act, grants the Director the authority to 

designate ground water management areas within the state. He may exercise this authority when 

l1e lias detem1ined that any· giound \.vater basin or designated p~rt thereof "may be approaching 

the conditions of a criticai ground water area." I.C. § 42-233b. There is no requirement that the 

Director hold an administrative hearing prior to designating a ground water management area. 

Nor is there any requirement that he initiate rulemaking or a contested case proceeding under the 

Idaho Administrative Procedure Act ("IDAP A") prior to designating a ground water 

1 The term "Surface Water Coalition" refers collectively to the A&B Irrigation District, American Falls Reservoir 
District #2, Burley Irrigation District, Milner Irrigation District, Minidoka Irrigation District, North Side Canal 
Company, and Twin Falls Canal Company. 
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management area. The Director may simply act upon his own inifo1tivP. ~md disc.rP.lion 1mrler the 

authority granted him by statute. 2 

ln this c.:=ise. the Director desiimated a Qround water mana2ement area for the Eastern --.... ---- ----- - ---- - -- .. - ... - ... - --c,----- - -- -- ~- - - 11.,.11 

~ 1- 1..-..1,.-.. 111.-..:...,. A ......... ~+.n. .... -.:w.:+1-.n-.,t .,.. h.an ... ~ ..... "'" 3 
.._.. al'\..~ .1 .LQUl .. ru-:1_ Ul.l\,.,.l 1L11UUL a Jl\,.,U.I 1115,. He made his designation via the issuai~ce of an order . 

He then styied that order as a finai order. The fact that the Director styled his designation as a 

final order is what has caused much of the confusion regarding the issue of jurisdiction in this 

matter. However, how the Director chooses to style his designation of a ground water 

management area does not control the remedies available to an aggrieved person under the facts 

and circumstances present here. Rather, as will be shown, what controls is the fact that the 

Director made his designation without a hearing. 

Idaho Code § 42-1701 A governs hearings before the Director. Subsection (1) provides 

that \Vhen the Director is required to hold a hearing prior to taking an action, he must conduct it 

in accordance with the provisions of the IDAP A. Subsection (2) permits the Director to appoint 

a hearing officer to conduct such a hearing and make a compiete record of the evidence 

presented+ Subsection (J) governs the situation whcic the Dircctoi takes an action \-Vithout a 

hearing. It is this subsection that is implemented under the facts and circumstances present here. 

In fact, the plain language of Idaho Code§ 42-237e specifically directs that subsection (3) 

applies where the Director takes any action without a hearing under the Idaho Ground Water 

Act: 

Any person dissatisfied with any decision, detem1ination, order or action of the 
director of the department of water resources ... pursuant to this act may, if a 
hearing on the matter alieadjr has been held, seek judicial revie\-v pursuant to 
section 42-l 701A(4), Idaho Code. {fa hearing has not heen held, any person 
aggrieved by the action (?{ the director . . . may contest such action pursuant to 
section 42-170JA(3), Idaho Code. 

!.C. § 42-237e (emphasis added).4 

2 That said, the Director is required to "publish notice in two (2) consecutive weekly issues of a newspaper of 
generai circuiation in the area" upon his designation of a ground waler managi.:ment ai'ea. i.C. § 42-233b. 

3 The Director did hold several public meetings prior to his designation "to provide water users and interested 
persons an oppo11unity to learn inore about the possible giound water manage1nent area and to express their vie\:VS 
regarding the proposal." Order Designating the Eastern Snake Plain Aqu!fer Ground Water Management Area, p. I. 
{Nov. 2, 2016). 

4 The term "act" as used in Idaho Code § 42-237e refers to the Idaho Ground Water Act, 1.C. §§ 42-226 to 42-239. 
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Subsection (3) provides that "any person aggrieved by any action of the director, 

including any decision, determination, order or other action ... who has not previously been 

afforded an opportunity for a hearing on the matter shall be entitled to a hearing before the 

director to contest the action." LC:+ § 42-1701.l~i.(3). The Legislature instructs that such an 

aggrieved person "shall iile with the director, within fifteen (i 5) days after receipt of written 

notice of the action issued by the director, or receipt of actual notice, a written petition stating the 

grounds for contesting the action by the director and requesting a hearing." Id. (emphasis 

added). This procedural step is mandatory. See e.g., Tlidn Falls County v. Idaho Com 'non 

Redistricting, 152 Idaho 346, 349, 271 P.3d 1202, 1205 (2012) (the term "shall" when used in a 

statute is mandatory); see also J.C. § 42-237e. The Director will then hold an administrative 

hearing on the matter in accordance with the procedures set forth in IDAP A. LC. § 42-

1701 A(1). Fin::illy_ s.11h<;;Pr.tinn (1) in<;;tnlf'ts. th::it "O]nrlir.i::il rPviP.w nf::iny fin::il nrrlPr nfthP 

director issued following the hearing shall be had pursuant to subsection ( 4) of this section." Id. 

Subsection (4) provides for the right of judiciai review in accordance with the standards set forth 

in IDAPA. I.C. §§ 42-1701A(4). 

It is undisputed that the Director acted in this case without a hearing. Therefore, 

subsection (3) ofldaho Code§ 42-1701A controls. LC.§ 42-237e. The City of Pocatello, which 

is aggrieved by the Director's action, has not previously been afforded the opportunity for an 

administrative hearing on the matter. The plain language of subsection (3) therefore requires that 

it file a written petition with the Director stating the grounds for contesting his action and request 

a hearing. This is the administrative remedy available to an aggrieved person. Indeed, one such 

aggrieved person, the Sun Valley Company, has done just that. On November 16, 2016, it filed a 

petition and request for hearing ,vith the Department pursuant to Idaho Code§ 42-1701.A.(3). Its 

petition is presently pending before the Director unresolved. The Director is required to hold an 

administrative hearing on the petition and issue a \Vritten decision. LC. § 42-1701A(3). This 

has not occurred at this time. Until the Director issues his written decision following hearing, no 

person aggrieved by the Director's designation is entitled to judicial review under the plain 

language of Idaho Code§§ 42-237e and 42-1701A(3). It follows that the City of Pocatello's 

Petition must be dismissed.5 

5 A lth,rngh thP rity nf PnrMPlln ilirl nnt timPly filp ~ writtPn pPtitinn ::,n,i r"''1"""d fnr hP,aring 11n.iPr 1.-t~hn rnilP § .1?-

1701A(3), it will be afforded the opportunity to participate in the proceeding the Director will hold on the Sun 
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B. The Court lackJi: jnriJi:rli .. tion nnrlP.r thP. rlndrinP. nf P.~hsmdinn. 

Under Idaho law, the pursuit of statutory remedies is a condition precedent to judicial 

review. Park v. Banhurv 141 Idaho 576. 578. 149 P.3d 851. 853 (2006). The doctrine of .... . - -~ ·' ., .... ... 

application for judiciai relief may be considered." Regan v. Kootenai County, 140 Idaho 721, 

724, I 00 P .3d 615, 618 (2004) ( emphasis added). Important policy considerations underlie this 

requirement. It protects agency autonomy by allowing the agency 10 develop the record and 

mitigate or cure errors without judicial intervention. See e.g., Park, 143 Idaho at 578-579, 149 

P.3d at 853-854. It also defers "to the administrative process established by the Legislature." Id. 

Consistent with these principles, "courts infer that statutory administrative remedies 

implemented by the Legislature are intended to be exclusive." Id. 

As established in the preceding section, persons aggriP.vt>rl hy thP. nirt>ctnr'~ dt>-:igrn1tinn 

had an administrative remedy available to it under Idaho Code§ 42-1701A(3). This remedy has 

not been exhausted. Aithough one such aggrieved person (i.e., the Sun Vaiiey Company) has 

completed its proceeding on that petition at this time. 

The policy considerations underlying the doctrine of exhaustion require that the Director 

be given the opportunity to address issues raised by aggrieved persons prior to this Court. As an 

initial matter, it is the Director and his agency that must develop the factual and evidentiary 

record in this matter. Both the Idaho Supreme Court and the U.S. Supreme Court have instructed 

that "the focal point for judicial review should be the administrative record already in existence, 

not some new record made initially in the reviewing court." See e.g., Regan, 140 Idaho at 725, 

1fl()P1rl<ith10f"itinrrf"',mrnu Pitt.· ,111 ITC.: 11R 1,1? Q1 Sf't 1?41 1?,14 1hT Frl?rl 10h .IVV .J. ,.,J...._ Ld.L. 'li..1.1. _,,,. \.,_..&1, .. .&.Lb .._,,......,,,.y I'• ..L 1-••u, I.& & '-"~-~ .,..,.....,, .a. •-, .,._. ......, • ._.. .. , .... ...., 1 .-., ..,_ • •, ...,.._.. ......,;,......,;_, __ .._.._...._.., 

ii 1 (1973)). Since there has been no administrative hearing or proceeding before the Director at 

this time pertaining to his designation, there is no factuai or evidentiary record for the Court to 

review. As a reviewing body, this Court is not in the position to create a new record on the 

issues raised by the Sun Valley Company. 

Moreover, it is the Director's prerogative to designate ground water management areas. 

The Legislature has vested this responsibility in the Director because he has the specialized 

Valley Company's petition. l.C. § 42-170 LA.(3) (stating that the c.~n!rector shall give such notice of the petition as ts 
necessary to provide other affected persons an opportunity to participate in the proceeding"), 

.,...,, r.r,,,,y-,, ................ -, 11 #rt."'T""T ............ r .,..,,.... r,, T""'l 'I"" l'l lL .l"T11. Tr TT 1n ,ci-~IF"'\"T"Tr\ .... T 
UKUCK UJ',1 IVlV l lVl'II IV UC I Cl'\.IYlll'IC JUl'\.1.:lUlv I IVl'I 
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Y ..... 110\xiledge a11d expertise necessary to make such a designation. It follows that the Director 

should be given the opportunity to apply his knowledge and expertise to the issues raised by 

aggrieved persons prior to this Court.'s review of those issues. The sense of comity the judiciary 

has foi the quasi-judicial fun.ctions of the Director requires this courtesy to a1lo\v him the first 

opportunity to detect and correct any errors that may pertain to his designation. See e.g, White v. 

Bannock County Commissioners, 139 Idaho 396, 401-402, 80 P.3d 332, 337-338 (2003) (one 

policy consideration underlying the doctrine of exhaustion is "the sense of comity for the quasi­

judicial functions of the administrative body"). 

In sum, since the City of Pocatello had an adequate administrative remedy available to it 

which has not been exhausted its Petition must be dismissed. See e.g., Regan, 140 Idaho at 724, 

100 P.3d at 6 I 8 ("if a claimant fails to exhaust administrative remedies, dismissal of the claim is 

ivarranted"). 

C. The Director erred in providing alternative remedies in his Order. 

In his Order, the Director advised that any person aggrieved by his designation shall file 

a vvritten petition \Vith hiln under Idaho Code § 42-1701 A(3) an.d seek a hearing. This is the 

correct administrative remedy available to an aggrieved person under the facts and circumstance 

of this case under the plain language of Idaho Code§§ 42-237e and 42-l 701A(3). 

He also alternatively advised that "any party may filed a petition for reconsideration" 

under Idaho Code§ 67-5246(4). The Director erred in this respect. Much of the confusion in 

this case arises from the fact that the Director styled his designation as a final order. There is no 

instruction in Idaho Code§ 42-233b as to how the Director must issue and/or style his 

designation of a ground water management area. Issuing a document styled as an "order" or a 

"final order" is certainly one reasonable way the Director may go about making such a 

designation. However, in styling the document as a "final order" there were some assumptions 

various provisions and remedies in !OAP A were ostensibly triggered, such as the right to file a 

petition for reconsideration under Idaho Code§ 67-5246(4). These assumptions were mistaken. 

IDAPA and its remedies have not been implemented in this matter. First, IDAPA 

"controls agency decision-making procedures only in the absence of more specific statutory 

requirements. ' 1 tv1ichael S. Gilmore & Dale D. Goble, The Idaho Administrative Procedure Act: 

A Primer for the Practitioner, 30 Idaho L. Rev. 273,277 (i993). The Legislature has enacted a 
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specific statutory scheme to provide aggrieved persons an administrative remedy where the 

Director takes an action without a hearing. That scheme is found in Idaho Code§§ 42-237e and 

42-l 701A Since the provisions of those statutes annlv to the soecific facts and circumstances of 
,. .l I ,,I J. 

io aggrieved persons, not iDAPA. See also LC. § 42-237e. 

Additionally, the Director did not initiate rulemaking or a contested case proceeding in 

this matter that would implicate IDAPA. IDAPA provides that "a proceeding by an agency ... 

that may result in the issuance of an order is a contested case and is governed by the provisions 

of this chapter, except as provided by other provisions oflaw." LC. § 67-5240 (emphasis 

added). In this case, there has been no "proceeding." Nor were there any "parties," as the term 

is defined in IDAPA, when the Director issued his Order. The remedy provided in Idaho Code§ 

67-5246(4) contemplates a "proceeding" has occurred and by itc.: tP.rmc.: ic.: limitr>d to "p:oirlir>,;;;" to 

that proceeding. It is not available to "aggrieved persons" such as the Sun Valley Compa..,y. 6 

Last, the Director also advised that any party aggrieved by his order may fiie a petiiion 

for judicial re,view. Again the Diicctor erred. For the reasons set forth above, the filing of a 

petition for judicial review is not an available remedy until the Director acts upon the written 

petition and request for hearing filed by the Sun Valley Company. I.C. §§ 42-237e & 42-

1701A(3). 

6IDAPA will be implemented in the underlying matter going forward ao; the Director proceeds on the Sun Valley 
Company's written petition and request for hearing. Idaho Code § 42-1701A(3) requires the Director hold an 
adrninistrative heaiing on the petition in accordance v.-·ith the hearing procedures set forth in the !D.A~PfA'"· This ,;li1i!J 
require the implementation of IDAPA, the initiation of a contested case proceeding, and the designation of "parties." 
Once the Director holds the administrative hearing and issues his order the parties may file a petition for 
reconsideration under Idaho Code§ 67-5246(4) at that time. 
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III. 

ORDER 

THEREFOR F; BASED ON THE FOREGOING THE FOLLOWING ARE HEREBY 

Anrn::-ncn. 
Vl'-ULll'-L,J.J. 

i, The City of Pocateiio's Motion to Deiermine Jurisdic;ion is hereby denied. 

2. The City of Pocatello's Petitionfi.Jr .Judicial Review is hereby dismissed with 

prejudice. 

Dated f-c,;~~ l lo 1 '2.0fr 
II 

VERIC J. WILDMAN 
District Judge 
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