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HE STATE OF IDAHO, IN AND FOR THE COUNTY OF AD

>

Case No. CV01-16-23173
REPLY IN SUPPORT OF MOTION TO
Vs, DETERMINE JURISDICTION

GARY SPACKMAN, Director of the Idaho
Department of Water Resources, and IDAHO
DEPARTMENT OF WATER RESOURCES,

Qun Valley Comipany (the “Company™), by and through undorsignad vuuuscl,

herehy sishmits ite Reply in Support of Motion to Deternuue Jurisdiciion.
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A.  The Declaratory Ruling Order Is A Final Appealable Order
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Without qualification ur explanation, the Director states in his description
matier’s procedurai background that “[oln November 4, 2016, the Director issued the
Declaratory Ruling Order.” Response to Motion to Determine Jurisdiction (“Response™) at 2.

The Declaratory Ruling Order is a final order. The Director does not expressly dispute that, but

default orders and interlocutory orders. The Company is aware of no other form of order. The

, 18 not a preliminary order, a recommended order,
1y order, of & default order. Ji is a final order, explicitly designated so by the
Director, and reconsideration has becn denied. The Director offers no authority to demonstrate

the Declaraiory Ruling Order. The Dircctor

The authority cited by the Director for the proposition that the Company’s petition

for judicial review is premature for failure to exhaust administrative remedies is distinguishable.

example, the statutory scheme at issue makes clear that, preceding the hearing, the order
cs of a

oy person 1s not

\n.

‘Upon the hearing, the department shali either rescind its

order or, with good cause, may affirm or extend the sugpension or disqualification of the driver’s
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license or revoke the driver’s license.”}. In contrast, Idaho Code Seciion 42-1701A(3) does not
contain the same limitations, and more importantly, Section 42-1701A(3) clearly provides that,
after the hearing, the Director ig to issue a final order, not revoke the existing order or affirm the
existing order. See IDAHO CODE § 42-1701A(3). In other words, the agency action at issue in
Wanner was not, as it is in this case, a final order. The Company does not dispute that if the
Department’s action constituted something other than a final order, the exhaustion requirement
would not be met, as Wanner illustrates. However, the Department’s action was very clearly a
final order.
dsaid v. Siate Oulfitters & Guides Licensing Bd,, 159 Idaho 70, 356 P.3d 363
(2015), also cited by the Director as supportive of his exhaustion argument, presents the same
distinctions as Wanner. In Podsaid, the outfitier subject to the denial of an application for
license petitioned for judicial review after the receipt of a letter of denial that allowed him to
correct the reasons for denial within 30 days and to request a hearing to be held in accordance

with the Idaho Administrative Procedure Act (the “Act”) within 21 days of receipt of the letter.

See id. at 74, 356 P.3d at 367. Unlikethis cuse, thuletter from which the petttioner sought

review was mat a final order, or a final agency action at all. Agaiu, {he Company does not

dispute that a person must exhaust administrative remedies prior to a final order of an agency.
Those are not the fact presented in this case. Here, the Director has iysued a final appealable

order. The Court has jurisdiction to review the order.

B. The Company Has Exhausted Its Administrative Remedies Under the Act.

4+

3 Y £k .
t to judicial review of the

]
!

The Director asserts that the Company hag no i

‘ia-'

Dircctur s deuision on the Conrpuuy ‘s petition parsuant fo ldako Code Section 67-5270(3)

because the Company has not compiied with the requirement of Idaho Code Section 67-5271 to
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exhaust administrative ramedies. See Response at 6. The plaiin language of that siatute states;
“A person is not entitled to judicial review of an agency action until that person has exhausted all

administrative remedies reg

1(1). The Director has
not identificd any administrative remedy required in the Act that the Company has not

exhausted. Therefore, Idaho Code Section 67-5270(3) affords the Company the right to have this

} Dalien s Oyt
Court reviaw the Daglaratory Ruli

the Act does not apply at ail because an “other provision of law™ is applicable to the
Director’s decision. See Response at 5-7. An “other provision of law” is not applicable to the
Director’s decision. The statute the Director refers to—Section 42-1701 A—in fact adopts the
Act ag the provision of law applicable to this matter. That statute, the Director argues, provides
for a remedy not set forth in the Act. The plain language of Section §7-5271(1), however, makes
clear that remedics required in the Act arc the remedies that must be exhausted. The hearing
pursuant to Section 42-1701A(3) provides a hearing, and perhaps a separate appealahle order,
but not a remedy for the final order ai issue—in this case the Declaratory Ruling Order.
Additionally, if the Idaho Legislature had desired to enact language in [daho Code
Section 67-5271(1), supporting the meanings argued by the Director, it conld have easily
included the phrase from Idaho Code Section 67-5270(1) *“or where other provision of law i3
applicable to the particular maiter.” It did not. Or, the Legislature could have cited that section
within Idaho Code Section 67-3271(1). It did not. The Director attempts to act as the
Legislature, implying language that does not exist in the unambiguous sentence of Idaho Code

Section 62-5271, The Court should refuse to assist the Director in this effort, See Urah Power &
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Light Co. v. Idaho Pub, Util, Com'n, 107 Idaho 47, 54, 635 P.2d 276, 283 (1984) (“[T]t is not for
this Court to imply a term in the statute . . . when the legislature has not so provided. . . .”).

The purported remedy upon '#h‘ch the Direcior relies—a hearing pursuant to
Section 42-1701A{3)— ignores that there now exists a final and appealable order, effective 14

days after its issnance, See IDAHO CODE § 67-5246(5). That the Director has now granted

interested persons a hearing does noi destroy the finality of the order, or deprive this Court of
appellate jurisdiction.

C. The Company’s Petition is Not Prematire, Notwithstanding Idako Code
Section 42-1701A(3).

Attempting to read Sections 42-1701A(3) and (4} in pari materia, the Director
argues that “{t]he judicial review provision set forth in Idaho Code § 42-1701A(4) . . .refersto a
final order of the Director issued following the hearing required by Idaho Code § [42-
11701A(3).” See Response at 7 (emphasis added). The foregoing agsertion is important for three
reasons, and illustrates the Director’s untenable position.

First, while subsection (3) plainly refers t% judicial review under subsection (4),
ihe reverse is not true; subsection (4) does not independently limit the right of review only to
those persons that have proceeded through the hearing process set forth in subsection (3). The

statute states that a person “who is a

o

decision or order of the director is
entitled to judicial review.” 1IDAHO CODE § 42-1701A(4). It does not state that only a person
who is aggrieved by a final order entered after a hearing is entitled io judicial review.

To that end, there is no doubt that Section 42-1701 A(3) contemplates the issuance

of a final order by the Director after the hearing. See IDAHO CODE § 67-5246(1) (if presiding

f
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e

officer is agency head, presiding offs issuc final order). By necessity, however, such a
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hearing. The Director has issued a final order in this casc, and denied reconsideration. There is

order that is presently effective, but there is also no doubt that it will be a completely new final

order. A final order issued after a hearing under Section 42-1701A(3) is a separate final order,

. .
and ia genaratelv suhs

-, AT st tcame e mand 4
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pursuant to Section 42-1701A(4) and the Act.

Second, and in the aitemative, if the Court agrees that subsections (3) and (4)
must be read together to provide subsection (4) with meaning beyond the plain language, the
ouit should likewise consider ihe relationship between subsection (2} and (3) to provide
subsection (3) with meaning. Section 42-1701A(2) grants the Director discretion to designate a
officiate comiested case bearings. Reviewed together, subsection (3} provides
that the Director will hold a hearing on the merits even when he had previously exercised his
discretion to appoint a hearing officer pursvant to subsection (2). Section 42-1701A(3) was
clearly not meani as a remedy to address the circumstances presented here—the issuance of a
final and effective order by the Director without having provided interested parties with a
‘meaningful opportunity fo pariicipate in a formai contesied case hearing before even a
designated hearing officer.

Third, and critically, the Director’s articulation of the argument makes clear the
procedural Catch-22 it presenied to interested persons in this case. If a hearing was “required”
because the Director did not hold one before issuing a final order, and that hearing is an
administrative remedy that must be exhansted, as the Director argues, then according to the

Direcior, the Company’s request for hearing is the only reason the Orders will be reviewed at all,
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by either (he Department or this Court. Stated another way, it 1o paity had requested a hearing,’
according to the Director, the Orders would now be beyond review. The Director argues in favor
of a vague and nonsensical administrative process that favors avoidance of any judicial

intervention at all. Due to the confusion about how interested persons can exhaust administrative
remedies where the Director issues a final order without first holding a contested case
proceeding that involves identifiable parties, an inierested person, whose status as party cven
remains in doubt, is ieft to guess whether a final order really is final and appealable, or is some
type of hybrid recommendation that requires a Section 42-1701A request for hearing in order for
such person o be entitied o due process and the procedural protections afforded by the Act.
Under the Director’s approach, if the Company had not requested a hearing, and

davavaler crve el b wen o

had sim Y SOUEIL T

uau

nsideration of the Declaratory Ruling Order or the ESPA GWMA

|7

Order—the approach numerous other interested persons took in this case—the denial of such
petitions for reconsideration would have effectively cut off any opportunity for judicial review,
The Orders would be effective, and would not be eligible for further review by either the Court
or the Director. In light of what is at stake—a sea change in groundwater administration

acrossidaho--such a result is diculous and unjust, More importantly, it does not accord with the

a-.l

law.

! Critically, as the Surface Water Coalition points out in a footnote in its brief in response
o the Company’s Motion to Determine Jurisdiction, the Company does not hold water nghts
w:thm the existing ESPA GWMA., 1t is also the only party that requcsted a heanng before the
Director. To the extent the Surface Water Coaliﬁon dxsputes the Company s standing or status as
an ““g‘,;.""“"“‘” party before cither the Ucpm rtraent or this Court, the Company expects that the

Coalition will properly raise the issue via motion and afford the Company an opportunity to
respond,

PLY IN SUPPORT OF MOTION

O DETERMINE JURISDICTION -7 Cllent:4350842.2

e



D. Even If 'The Court Does Not Find It Has Jurisdiction, It Should Find That
The Purported Final Order is Null and Void.

The Director closes his first aroument with the following staiement:
The Court’s deferral to the administrative process established by
the Legislatuie and the Depariment will ailow the Director to hear
and address the arguments of the parties to the underlying
administrative proceeding, mitigate or cure errors prior to judicial

intervention, and develop a more complete agency record for
judicial review.

If the Director were to abide by the administrative process established by the
Legislature and the Department, that statement carries some weight. Hers he has not, Hehas
issued a final order, without g hearing, and without the numerous guarantees of due process
afforded by the Idaho Administrative Procedure Act. If the Court finds that it does not have
jurisdiction to review the Declaratory Ruling Order, it likewise should find that the Declaratory
Ruling Order is not a final onder, and is null, void, and without force or effect. Likewise, the

Court should affirm that the record, of which interested parties have no legitimate notice or

improper procedures.
An order is “[a]n agency action of particular applicability that determines th

iegal rights, duties, privileges, immunities or other legal interests of one (1) or more specific

means a proceeding which results in the issuance of an order.”). All proceedings by the

IN SUPPORT OF MOTI GT‘!
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Department that may result in the issuance of an or

Those provisions include, without limitation, procedural requirements for hearings, gee § £7-
5242, evidentiary requirements, see § 67-5251, requirements for the maintenance of an official
record, see § 67-5249, and the prohibition of ex parte communications with the hearing officer,

if1 I, TN - I,
tons and required procedures are plain and unaimioiguous,

Ly

28 § 6?.._,253. The foreonin

fa g
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ply be ignored by ihe Direcior. See Westway Constr., fne. v. idaho Transp. Dept,

139 Idaho 107, 113-14, 73 P.3d 721, 727-28 (2003). “[l|nformal disposition may be made of

e DY
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or conseni by any of the other patties the Director affirmatively selected to receive notice that he

was considering designation of an ESPA GWMA. See Laughy v. Idaho Dep’t of Transp., 149

record requirements for contested case proceedings before entering the ESPA GWMA QOrder,
and the ESPA GWMA Order was not the result of negotiation, stipulation, agreement or consent
y Tae parties. Therefore, ine Director did not have authority to enter the ESPA GWMA Order,
on which the Director relied to enter the Declaratory Ruling Order. Acts taken by an agency

void and mmust be set aside. See A&B Irrigation Dist. v, Idaho

Eh
g
-
w

£
E
-
i
L
5

{

Dep 't of Water Res., 153 ldaho 500, 505, 284 P.3d 225, 230 (2012); Arrow Transp. Co. v. ldaho

Pub, Util. Comm'n, 85 Idaho 307, 314-15, 379 P.2d 422, 426-27 (1963).
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If the Declaratory Ruling Order, and the record associated therewith, are allowed

to stand and be further “developled] . . . for judicial review,” as the Director suggests, the
Director’s procedural missteps, and violations of the Company’s dug process rights, wiil simply
be carried forward. The reports and conversations with Departrent staff, engineers and
advisors, and other information reviewed by the Director prior to issuing the ESPA GWMA

Order and Declaratory Ruling Crder, remain wiclear because there was no hearing, and the

=
1.
3
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pursuant to Idaho Code Section 67-5275 wa
inappropriately informal and outside the buunds of the Act. Critically, “when a governing body
deviates from the public record, it sssentially conducts a second fact-gathering session without
proper notice, a clear violation of due process.” Idaho Historic Preservation Council v. City
Council of Boisa, 134 Idaho 651, 654, 8 P.3d 646, 649 (2000). Engagiuy I ex parie
communications and failing to confine an agency decision to a record produoccd at a public
hearing—which never even occurred-iuthis case——deprived intérested partics of the opportunity
to rebut facts, and “not only created an appearance of impropriety but alse underscored the
likelihood that [the Director] could not fairly decide the issues in the case.” Eacret v. Bonner
County, 139 Tdaho 780, 787, 86 P.3d 494, 501 (2004) (overruled on cther grounds). The
Declaratory Ruling Order cannot be valid without an unbiased decision maker whose objectivity
is not already contaminated by his own unilateral actions. Buttressing or back-filling the ESPA
GWMA Order and Declaratory Ruling Order via g hearing to review those invalid final ordess
pursuant to Section 42-1701A(3) only further compounds the problem.

As a practical matter, the Director has hypassed a fair de nove hearing on the

merits, in favor of what is essentially a hearing which purpose will be to review existing findings

and conclusions. The Director has already drawn factual and legal conclusions relating the

REPLY IN STTF RT OF MOTION
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ESPA GWMA, based on a questionable record of which interested persous never had proper
noiice, and fo which interested persons never had full access, and memorialized them in a final

order. That final order is appealable to this Court. However, in the event this Court finds it does

not have jurisdiction to review the Declaratory Ruliag Order, it shouldso find because the
Declaratory Ruling Qrder is not a [inal order, and is null, void and withoul furce or effect.
IL CONCLUSION

For the {oregoing reasons, and for the reasons articubmted in the moving papers,

P

&

he Comipaity respecifuliy requests that the Court find it has jurisdiction to review

Declaratory Ruling Order.

3

DATED this 9th day of February, 2017.
CAMPBELL LAW, CHARTERED
! .I‘_A- - S
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Scott L. Campbell — Of the Firm
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CERTIFICATE OF SERVICE
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I HEREBY CERTIFY that on this 9th day of February, 2017, I caused a true and
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JUR]SDICTION to he served hy the method indicated below, and addressed to the following:

Gary Spackman
Dm:ctor
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322 E. Front St.
P.C. Box 83720
Boise, TD 83720-0098
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kimi. whtw@ldwr idaho.gov
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deborah. gibson(@idwr.idaho.gov
garrick baxter@idwr.idaho.gov
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Travis I.. Thompson
Pau] L. Arrington
jks@idahowaters.com
tit@idahowaters.com
pla@idahowaters.com
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W. Kent Fletcher
FLETCHER LAW QFFICE

wkf@pmt.org

Chnistopher M. Bromley
MCHUGH BROMLEY, PLLC
cbromley@mchughbromiey.com

A. Dean Tranmey

CITY OF POCATELLO
dtranmer@pocatelio.us

Sarah A. Klahn

by AA Thoawnle mard e
l"lll-l.il- 1¥l. I WlHUwIWULL

WHITE & JANKOWSKE, LLP
sarahk @white-jankowski.com
mitrap@white-jankowski.com
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Albert P. Barker (x) E-mail

BARKER ROSHOLT & SIMPSON LLP
apb@idahowaters.com

Randall C. Budge (x) E-mail
Thomas J. Budge
RACINE OLSON NYE BUDGE & BAILEY,
CHARTERED
rcb@racinelaw.net
tjb@racinelaw.nct

Michael C. Creamer {(x} E-mail
Michaci P. Lawrence
GIVENS PURSLEY LLP
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mcc@givenspurslcy.com
mpl@givenspursley.com

Dylan B. Lawrence (%) B-mail
J. Will Varin

VARIN WARDWELL LLC

J . DU DR - VL. U S, |
GYlaluawiciiCEwvarnwargGwel.com
willvarin@varinwardwell.com
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