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I In Re: Administrative Appeals 
County of Twin Falls • State of Idaho 

I I FEB - 2 2017 I Attorneys/or A&B Irrigation District, 
Burley Irrigation District, Milner Irrigation 
District. North Side Canal Company, and 
Twin Faiis Canai Company 

I By ________ _ 

I ~~, 

-----, ..._ __________ o..c.epu.tv CJer~J 

vs. 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

Petitioner, 

) 
) Case No. C\'-01-16-23173 
) 

) SURFACE WATER COALITION'S 
) RESPONSE TO SVC MOTION TO 
) DETERMINE JURISDICTION 

GARY SPACKMAN, Director of the Idaho 
Depar1meni of Vlater Resources, 

) 
) 
) 

Respondent. ) 
) 

COME NOW, A&B Irrigation District, American Falls Reservoir District #2, Burley 

Irrigation District, Milner Irrigation District, ~.1inidoka Irrigation Distiict, ·North Side Canal 

Company, and Twin Falls Canal Company (hereafter "Coalition"), by and through counsel of 

record, and hereby file this response to Sun Valley Company's (SVC) lvfotion to Determine 

Jurisdiction in the above-captioned matter. For the reasons set forth below, the Court should 
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deny SVC's motion. In addition, the Coa!itionjoi11s in the Response filed by ID\1/R Director 

Gary Spackman on January 27, 2017 (hereafter "IDWR Br."). 

BACKGROUr'-~D 

The factual background related to SVC's motion is set forth in the Director's Response. 

See IDWR Br. at 2-3. The Coalition adopts that information for purposes of its response brief. 

ARGUMENT 

I. SVC Has Failed to Exhaust its Administrative Remedies. 

The Idal10 AdJninistiativc Pioccdures Act ('"Idaho APA"), LC.§ 67-5201 et seq., sets out 

the process for challenging a state agency's action. Further, Title 42, Idaho Code, complements 

this process with respect to actions by IDWR's Director. See LC.§ 42-i70iA. Importantly for 

purposes ofSVC's motion, the statute provides: 

(3) Unless the right to a hearing before the director or the ,vater resource 
board is otherwise provided by statute, any person aggrieved by any action of the 
director, including any decision, determination, order or other action, ... who is 
aggrieved by the action of the director, and who has not previousiy been afforded 
~n nnnnrt11n1tu fnl" g h,::,,<.:11...inn .n.n th,:,, n,o::i,t-f,:,,-r ._.,J....,.JI h.,. .,.....,_+-~+1a...l +,,. n hon ... ~ .... ,... h""+".,.. ... ~ +h,.,. ....... .._,yy.._,._ .,,,u_._._.,_,. _._.._,_. ..... ••""""--'-••5 .._,,._._ L.1.-'-'-' _._._u ........ ..,_. »ll'41I v.., ..,.u.11.1...,u i..v u 1.a.,a.1111e, u...,.1v1v Llliii; 

director to contest the action. 

LC.§ 42-l 701A(3). 

The statute allows a person who believes they are "aggrieved" by a Director's action or 

On t'~ovember 16, 2016, SVC 

availed itself of this statutory remedy and requested a hearing before the Director. See Ex. A; 

SVC Petition Requesting a Hearing at 1-2. lne Director granted SVC's request and heid an 

initial pre-hearing conference in the matter on January 12, 2017. 

L TI1e Coalition disputes the claim that SVC is "aggrieved" by the Director's GWMA Order, and reserves the right to 
file the appropriate motion before the Director regarding SVC's legal standing to contest the same. SVC 
erroneously claims that it "is required to comply with" the Director's orders in this matter. SVC Br. at 3. To the 
best oft1ie Coalition's knowledge, SVC does not own any water rights subject to the area designated as a GWMA. 
SVC operates properties outside the designated ESPA GWMA. 
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The Idaho APA plainly provides that a ''person is not entitled to judicial review of an. 

agency action until that person has exhausted all administrative remedies required in this 

Chantar" Tr 8 f..7 "?71 (1) /pmnh!=!~,~ !=!rlrlp.rl) lrlnl-.n ,-,,...,.:a..,,£ t:..'7 C"l'7f\/1\ &;..rtL-- _____ !..J __ ... 1,..:;;--'-
-----r-""-'-· -·-·· .-, - · ---· .. , ... ., ,_, .. .t"' ... u ....... ~., ,.......,....,.~...,., •. u.u.u.1v '-'VU,., 'S' v1-J"- fV\l) J.lil HC:l _l.HUVlUt:::S U.l.UL 

"O]udicial review of agency action shall be governed by the provisions of this chapter unless 

other provision of law is applicable to the particular matter." Clearly, the hearing opportunity 

outlined in LC.§ 42-i 70iA(3) is an "other provision oflaw" that applies to the Director's 

GWMA Order and SVC requested an administrative hearing accordingly . 

. As such, the Idal10 Supreme Court has held that "where ru.1 administrative reniedy is 

provided by statute, relief must first be sought by exhausting such remedies before the courts will 

act." Regan v. l(ootenai Cty., 140 Idaho 721, 724 (2004). Since SVC has not exhausted its 

administrative remedies, the Court should deny SVC's motion. 

II. The Administrative Hearing will Provide Aggrieved Parties With a Forum to 
Present Evidence and Have the Director Address the Issues First. 

SVC's motion raises the practical issue of where this dispute should be heard first, i.e. 

before IDWR or this Court. SVC wrongly claims that its present petition is "the only meaningful 

opportunity for judicial review" of the GWMA Order. SVC Memo. at 5. This is not true as 

recognized by SVC's own filing with the Director. Notably, every issue that SVC raised in its 

Petition for Reconsideration 1.-vas incorporated by SVC as a.11 issue foi the administrative hewing. 

See Ex. A, SVC Petition Requesting a Hearing (Nov. 16, 2016) ("The grounds for contesting the 

action are set forth in Sun Valley's Petition for Reconsideration"). Once the hearing is heid -

and the issues raised by SVC are heard and determined by the Director - any proper party will be 

afforded the opportunity for judicial review at that time. See I.C. § 42-1701 A(3) & ( 4). The 

Director confirmed this in his Response. See JDWR Br. at 5. 
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managing the State's water resources. See I.C. §§ 42-237a; 42-602, 603. The Director is even 

§ 42-1701 (2) (list of qualifications); see also, A&B Irr. Dist. v. State of Idaho (In re SRBA), 157 

Idaho 385,394 (2014) ("This reaffirms the need for the Director to have the technical expertise 

to properly administer water rights"). 

Therefore, an administrative hearing before the Director will provide SVC (assuming it is 

believes it has evidence to further inform the Director's decision-making then it is certainly more 

practical to have the same first presented to the agency for review and consideration. See e.g. 

White v. Bannock Cty. Comm ·rs, 139 Idaho 396, 401-02 (2003) ("Important policy 

considerations underlie the requirement for exhausting arhninistrative remedies, such as 

providing the opportunity for mitigating or curing errors without judicial intervention, deferring 

the sense of comity for the quasi-judicial functions of the administrative body"). Stated another 

way, the Director should hear the technical and other information first so that any future judicial 

review is conducted with a complete and comprehensive administrative record. Moreover, even 

if SVC prevails in some fashion now, it is foreseeable that the matter would be remanded to the 

Director anyway. See J.C.§ 67-5279(2) ("If the agency action is not affirmed, it shall be set 

aside. in whole or in patt and remanderl for f11rthPr proC',e:e:rling~ ~.;;: nPl'.P<;:.<;:.~ry"). 

In sw'il, SVC has presented no valid reason why this CoUtL at this th11e is in a better 

position to review grievances with the GWMA Order. 
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Finally,judicial revie"v at this point is a \Vaste oft.lie parties' and this Court's time and 

resources. Since SVC has requested an administrative hearing and the Director is prepared to 

proceed \.Vith the contested case, this Court should allow· the agency to address such challenges 

first and then proceed with judicial review on a complete record later.2 Such a process provides 

an efficient and logical sequence to any litigation over the GWMA Order. The general policy 

behind this approach is also supported by Idaho law. See e.g., Grever v. Idaho Tele. Co., 94 

Idaho 900, 902 (1972) ("The doctrine of primary jurisdiction determines whether the court or the 

agency should make the initial decision. The doctrine of prin1ary jurisdiction is not an inflexible 

mandate but rather is predicated on an attitude of judicial self-restraint, and is generally applied 

when ihe court believes ihat considerations of policy recommend that ihe issue be left to ihe 

administrative agency for initial determination."). 

Moreover, this sequence has already been approved by this Cou..rt in a separate action 

concerning the GWMA Order. See e.g. Order Granting Joint Motion to Stay Proceeding at 1, 

(Fourth Jud. Dist., Ada County, Case }1o. CV-01-16-21480, Dec. 7, 2016) ("The above-

captioned proceeding is hereby stayed pending issuance of a final order by the Director 

following his hearing on his Order").3 The Court should deny SVC's motion accordingly. 

CONCLUSION 

SVC requested an administrative hearing on the Director's GWMA Order. The Director 

is prepared to proceed with the administrative case and hold a hearing pursuant to Idaho law. 

2 SVC's premature appeal and present motion has already delayed the administrative case, See Notice of Continued 
Pre-Hearing Conference; Order Staying Proceedings Except Intervention (Docket No. AA-GWMA-2016-001) (Jan. 
i 7, 20i 7) (continuing pre-hearing conference until March 22, 20i 7). 

3 Even if the Court retains jurisdiction at this time, in the interest of judicial economy the Court could, in an exercise 
of discretion, consolidate and stay all appeals related to the GWrv1A Order until the administrative process is 
completed. See I.R.C.P. 84(r); 42. 
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and the Court should deny SVC's motion accordingly. 
,). 

Respectfully submitted this ~ day ofFebn.mry, 2017. 

BARKER ROSHOLT & SIMPSON LLP FLETCHER LAW OFFICE 

jw. kerniletcher John~impson 
Travis L. Tho1npson 
Paul L. Arrington Attorneys for American Falls Reservoir 

District #2 and Minidoka Irrigation District 
Attorneys for A&B Irrigation Distiict, Burley 
Irrigation District. Milner Irrigation District, 
North Side Canal Company, and Twin Falls 
Canal Company 
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CERTIFICATE OF SERVICE 
.,), 

I HEREBY CERTIFY that on the '2-. ,.--day of February, 2017, I served a true and correct 
copy of the foregoing to the foiiowing by the method indicated: 

By Hand Delivery: 

SRBA District Court 
253 3rd Ave. North 
P.O. Box 2707 
Twin Falls, Idaho 83303-2707 

By Email Only: 

Garrick Baxter 
Deputy Attorneys General 
Trl~h.n npp~rtn'IP.nt "f WMP.r R P<:nlll"l'Pt'. 

P.O. Box 83720 
Boise, Idaho 83720-0098 
2"arrick,haxter@idwr,idaho.llov 
emmi.blades@idwr.idaho.gov 

Chris M. Bromley 
Candice McHugh 
McHugh Bromley PLLC 
380 S 4th St., Ste. 103 
Boise, Idaho 83 702 
cbromley@mchughbromley.com 
cmchugh@mchughbromley.com 

Dylan B. Lawrence 
J. Will Varin 
V:::irin W:::irclwP.11 T .Ir 

P.O. Box 1676 
Boise, Idaho 83 70 i- i 676 
dylanlawrence@varinwardwell.com 
wiiivarin(@varinwardweii.com 

Robert E. Williams 
Willian1s MeServy & Lothspeich LLP 
P.O. Box 168 
Jerome, Idaho 83338 
rev,1i!!iams(a)\vm!attys.com 

By U.S. Mail: 

Director of ID WR 
P.O. Box 83720 
Boise. Idaho 83720-0098 

Albert P. Barker 
Barker Rosholt & Simpson LLP 
P.O. A.nv 'J 1 'lO 

Boise, Idaho 83701-2139 
apb(alidahowaters.com 

Sarah A. Klahn 
Mitra M. Pemberton 
White & Jankowski LLP 
511 Sixteenth Street, Ste. 500 
Denvei, CO 80202 
sarahk@white-jankowski.com 
mitrap@white-jankowski.com 

Michael C. Creamer 
Michael P. Lawrence 
C1ivP.ni;: P11n.:IPy I .T .P 

P.O. Box 2720 
Boise, Idaho 83701-2720 
mcc@givenspursley.com 
mpi(@g1venspursiey.com 

W. Kent Fletcher 
Fletcher Law Office 
P.O. Box 248 
Burley, Idaho 83318 
wkf(@pmt.org 

Scott L. Campbell 
Campbell Law Chartered 
P/). R,w 170"'i'Hl 

Boise, Idaho 83 717 
scott(alslcexh2o,com 

Randall C. Budge 
Thomas J. Budge 
Racine Olson Nye Budge 
P.O. Box 1391 
Pocatello, lda.'iO 83204-1391 
rcb@racinelaw.net 
tjb@racinelaw.net 

A Dean Tranmer 
City of Pocatello 
P.<J. Rew 41 liQ 

Pocatello, Idaho 83201 
dtranmer(@pocateiio.us 

Matthew J. McGee 
tvfoffatt Thomas 3ar1ett Rock 
P.O. Box 829 
Boise, Idaho 83 70 I 
mjm@moffatt.com 

~2;::J L_ 
Trmn. Thompson 
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Scott L. Campbell, !SB No. 2251 
Matthew J. McGee, !SB No. 7979 
Sarah A. McCormack, !SB No. 9683 
MOFFATT, THOMAS, BARRETT, ROCK& 

FIELDS, CH.""~RTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83 70 I 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
s1c@u.1offatt.com 
mjm@moffatt.com 
sam@moffatt.com 
16845.0030 

Attorneys for Sun Valley Company 

RECEIVED 

NOV t 6 2~16 
DEPARTMENT OF 

WATER RESOURCES 

BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF ID.AJ-10 

:SUN VALLbY CUMl'ANY, 

Petitioner, 

vs. 

GARY SPACK1v1AN, Director of the Ida.l-io 
Department of Water Resources, 

Respondent. 

Dncket Nn. 

P1"TTTTON RF.QT11".STJNr. A HF.AJHNr. 

ON ORDER DESIGNATING THE 
EASTERN SNAKE PLAIN AQUIFER 
GROUND WATER i\-iA.i'iAGEivlENT 
_A_Rli'.A 

COMES NOW Sun Valley Company ("Sun Vaiiet'), by and through it attorneys 

of record and pursuant to Idaho Code Section 42-l 701A(3) and Rule 740 of the Rules of 

Procedure oft.lie Ida.li.o Department of Water Resources (IDAPA 37.01.01), and hereby petitions 

PETITION REQUESTING A HEARiNG ON ORDER DESiGNATiNG THE EASTER.i1'J 
SNAil(E PLAIN AQUIFER GROUND WATER M_A_NAGEMENT AREA - 1 C1J•nc•2•1sa11 



the Idaho Department of Water Resources (the "Department") for a formal hearing to contest the 

Director of the Department's action issuing its finai Order DesignaNng ;he Eastern Snake Plain 

Aquifer Ground Water Management Area ("GWMA Order"), served on November 3, 2016. The 

grounds for contesting the action are set forth in Sun Valley's Petition for Reconsideration of 

Final Order Designating the Eastern Snake Plain Aquifer Ground Water Management Area, flied 

contemporaneously herewith. 

nATFn Lhi• lnth rlsy nfNnvemher, 2016 

MOFFATT, THOMAS, BARRETT, ROCK & 
Fit.LU~, Ct1f\t{ I tKt.U 

By~e~{~r 
Scott L. Campbell - Oft e Firm 
Attorneys for Sun Vaiiey Company 

By~~#~ 
iviatlhew J. iv1cGee - Of the Fiuu 
Attorneys for Sun Valley Company 

PETITION REQUESTING A HEAKlNG UN UJ:UJEK UE:SlGNATlNG THE EA:STEKN 


