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DEPARTMENT OF
WATER RESOURCES

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SUN VALLEY COMPANY,
Plaintiff,

VS.

GARY SPACKMAN, Director of the Idaho

Department of Water Resources,

Defendant.

Case No.

PETITION FOR JUDICIAL REVIEW

Sun Valley Company (the “Company’’), by and through its undersigned counsel,

and pursuant to Idaho Code Sections 67-5270 through 67-5279 and Rule 84 of the Idaho Rules of

Civil Procedure, hereby submits this Petition for Judicial Review of an agency action by the

Director of the Idaho Department of Water Resources (“Director””) and the Idaho Department of

Water Resources (“Department”).
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FACTUAL AND PROCEDURAL BACKGROUND
L
The Company owns and operates a resort in Sun Valley, Blaine County, State of
Idaho. The Company operates the resort with water rights in the Big Wood River Valley, which
the Department has identified as a “tributary basin” subject to inclusion within a ground water
management area (“GWMA?”) for the Eastern Snake Plain Aquifer (“ESPA”).
IL
The Idaho Department of Water Resources is a state agency, with its main office
located at 322 E. Front Street, Boise, Idaho. Gary Spackman is the Director of the Department.

1.

On July 7, 2016, the Director sent a letter to potentially interested water users
stating he intended to consider creating a GWMA ESPA. A copy of the letter is attached hereto
as Exhibit A. The letter invited “[p]otentially affected water users” to attend one or more of ten
(10) public meeting scheduled across Eastern Idaho between July 25, 2016 and July 28, 2016.

Iv.

The letter stated that Idaho Code Section 42-233b authorizes the creation of
GWMAs, and that there exist “several potential tools available to the Director” within a GWMA
to manage the ESPA, including approval of a ground water management plan, limiting new
appropriations, implementing reporting requirements, and curtailment.
V.

The letter then described the current water administration paradigm as involving

bR 1Y

“disjointed water calls and mitigation plans,” “sporadic curtailment orders and associated
mitigation,” and “sporadic water right administration,” and asserted that management utilizing a

GWMA may bring consistency to administration to achieve aquifer stabilization, although the
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letter did not identify the means to achieve such goal, except by reference to the foregoing
“potential tools.”
VL

In addition to the previously established ESPA area of common ground water
supply (“ACGWS”), the Director considered the inclusion of 22 Department water basins within
the proposed ESPA GWMA, including portions of Basin Nos. 21, 22, 23, 25, 27, 29, 31, 32, 33,
34, 35, 36, 37, 41, 43, 45, 47, and 51. The letter asserted that the Department needs to consider
“the areal extent of the ground water management area,” and stated that the listed tributary basins
are the basins that the Department’s technical information suggests impact water stored in the
ESPA. The letter invited water users from those basins to participate in the scheduled public
meetings.

VII

On July 25, 2016, the day of the first public meeting, the Company filed with the
Department a Petition for Declaratory Ruling, pursuant to Idaho Code Section 67-5232 and
Idaho Department of Water Resources Rules of Procedure IDAPA 37.01.01.400. The Petition
for Declaratory Ruling, as amended, sought an agency determination regarding a number of legal
questions involving the Director’s interpretation of Section 42-233b, and the applicability of
certain Department rules to the creation of a proposed ESPA GWMA. A copy of the Second
Amended Petition for Declaratory Ruling (without attachments) is attached hereto as Exhibit B.

VIII.

Between July 25, 2016 and July 28, 2016, the Department held informational

public meetings in 10 locations in Idaho, during which Department representatives made
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presentations and engaged in question and answer sessions. The Director invited written
comments as well.
IX.

On November 2, 2016, the Director issued an Order Designating the Eastern
Snake Plain Aquifer Ground Water Management Area (the “GWMA Order”). A copy of the
GWMA Order is attached hereto as Exhibit C.

X.

An order is “[a]n agency action of particular applicability that determines the
legal rights, duties, privileges, immunities or other legal interests of one (1) or more specific
persons.” See IDAPA 37.01.01.005.15; IDAHO CODE § 67-5201(12). An order is the result of a
contested case. See IDAPA 37.01.01.005.07; IDAHO CODE § 67-5201(6). All proceedings by
any agency that may result in the issuance of an order are governed by the contested case
provisions of the Idaho Administrative Procedure Act. IDAHO CODE § 67-5240. Those
provisions include, without limitation, procedural requirements for hearings, see § 67-5242,
evidentiary requirements, see § 67-5251, and the prohibition of ex parte communications with
the hearing officer, see § 67-5253.

XI.

The proceedings that resulted in the GWMA Order did not comply with the
procedural or evidentiary requirements of a contested case under the Idaho Administrative
Procedures Act or the Department’s Procedural Rules, IDAPA 37.01.01, or with the due process
requirements of the Idaho and U.S. Constitutions.

XII.
On November 3, 2016, the Director issued an Order Denying Petition for

Declaratory Ruling (the “Declaratory Ruling Order”). A copy of the Declaratory Ruling Order is
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attached hereto as Exhibit D. The Declaratory Ruling Order declined to address the merits of
the Petition for Declaratory Ruling, as amended. Instead, the Director dismissed the Petition for
Declaratory Ruling. He decided that the questions and issues raised therein were “inextricably
intertwined with factual and technical issues that require development and such development
cannot occur solely on the basis of legal briefing and oral argument.” See Declaratory Ruling
Order at 7. He also determined that issuance of the GWMA Order creates a forum to address the
issues raised in the Petition for Declaratory Ruling, as amended, “through the normal
administrative review process and not the declaratory ruling process.” See id.

XIIIL.

The questions and issues raised in the Petition for Declaratory Ruling, as
amended, do not require the development of a factual record. The questions and issues raised are
questions of law relating to the interpretation of statutes and rules the Director is responsible to
interpret and administer statewide, and not merely within the proposed or designated ESPA
GWMA.

XIV.

The GWMA Order does not create a forum to address the issues raised in the
Petition for Declaratory Ruling, as amended. In light of the Director’s failure to comply with the
requirements for contested case proceedings under the Idaho Administrative Procedure Act and
the Department’s Procedural Rules, the Director entered the GWMA Order without valid

authority, the GWMA Order is void, and it must be set aside.
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XV.

On November 16, 2016, the Company filed with the Department a Petition for
Reconsideration of the Declaratory Ruling Order. The Director did not grant or deny the Petition
for Reconsideration.

VENUE

XVIL

The Company seeks review in the district court for Ada County, Fourth Judicial
District of the State of Idaho, pursuant to Idaho Code Section 67-5272, because the final agency
action was taken by the Director and the Department at Department headquarters in Ada County,
Idaho.

JURISDICTION
XVIIL.

The Company seeks judicial review of the Declaratory Ruling Order, and this
Court has jurisdiction for review of such order, because it is a final order. See IDAHO CODE
§ 67-5270(3); IDAPA 37.01.01.740. The Director granted a request for hearing to the Company
under Idaho Code Section 42-1701 A, but failed to likewise grant the petition for reconsideration
of the Declaratory Ruling Order. Therefore, pursuant to Idaho Code Section 67-5246(4) and
IDAPA 37.01.01.740, the Declaratory Ruling Order remains a final order, with reconsideration
deemed denied.

XVIIL

The Company has exhausted all administrative remedies required under

chapter 52, title 67, Idaho Code and the Procedural Rules. See IDAHO CODE § 67-5271(1);

IDAPA 37.01.01.740.
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ISSUES ON REVIEW
XIX.

Pursuant to Idaho Code Sections 42-1701A and 67-5279, the Company seeks
review of the Declaratory Ruling Order, and the findings, inferences, conclusions or decisions
therein and related actions of the Department, because they were: (1) in violation of
constitutional, statutory provisions, and administrative rules of the Department; (2) in excess of
the Department’s statutory authority and its authority under the administrative rules of the
Department; (3) made upon unlawful procedure; and (4) arbitrary, capricious, and/or an abuse of
the Department’s discretion.

XX.

Specifically, and without limiting the foregoing, the Company requests review of;
and judicial determination of the following:

1. Whether the Director erred by dismissing the Petition for Declaratory
Ruling, as amended.

2 Whether the Director errs by creating a GWMA under Idaho Code
Sections 42-233a and 42-233b without reference to, or application of, the remainder of the
Groundwater Act, the CM Rules promulgated by the Department and approved by the
Legislature, and the common law set forth by Idaho trial and appellate courts derived therefrom.

3. Whether the Director errs by expanding the boundaries of the ESPA area
of common ground water supply as part of an ESPA GWMA outside the context of a formal
rulemaking or contested case proceeding.

4, Whether the Director errs by designation of an ESPA GWMA inclusive of

water districts such as Water District No. 37.
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5. Whether the Director errs in the exercise of his authority under Idaho
Code Section 42-233b, by inclusion of other ground water basins, including Basin 37, within an
ESPA GWMA.

6. Whether the Director errs by including water basins or areas within an
ESPA GWMA for purposes of the administration of water rights therein without a procedurally
proper determination of an area having a common ground water supply.

7. Whether the Director exceeds his statutory authority by designation of a
new GWMA without conducting a hearing or rulemaking in accordance with the Department’s
Rules of Procedure and the applicable provisions of the Idaho Administrative Procedures Act.

8. Whether the Director errs by designating areas of the state GWMAs
without first determining that such areas of the state are areas having a common ground water
supply, as defined within the CM Rules.

9. Whether the Director errs by determining areas of the state that have a
common ground water supply without conducting a rulemaking or complying with the provisions
of the CM Rules.

10.  Whether the Director errs by creating overlapping GWMAs.

11.  Whether the Director exceeds his statutory authority by generating or
creating a ground water management plan, or dictating the procedures for potentially impacted
water right owners to create such a plan.

12.  Whether the Director errs by approving an ESPA ground water
management plan that provides for managing the effects of ground water withdrawals from any

source other than the ESPA.
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13.  Whether the Director errs by excluding water rights for domestic purposes
from any order issued by the Director to water right holders to “cease or reduce withdrawal of
water”” upon making a “determination that the ground water supply is insufficient to meet the
demands of water rights within all or portions of a water management area.”

Pursuant to Idaho Rule of Civil Procedure 84(d)(5), this list of issues “shall not
prevent the Company from asserting other issues later discovered.”

ATTORNEY FEES
XXTI.

The Company respectfully requests an award of its attorneys’ fees and costs
pursuant to Idaho Code Section 12-117 and any other applicable statutes.

AGENCY RECORD
XXII.

The Company understands that the Department keeps and maintains a record of
documents and proceedings in the above-referenced matter, and respectfully requests preparation
of such record.

Petitioner CERTIFIES:

A. That the Department has been paid the costs for the preparation of
Department record referenced above;

B. That the District Court’s filing fee applicable to petitions for judicial
review of a final decision from administrative agencies, including the Department, has been paid;
and

C. That service has been made upon all parties required to be served.

DATED this 23rd day of December, 2016.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 23rd day of December, 2016, I caused a true
and correct copy of the foregoing PETITION FOR JUDICIAL REVIEW to be served by the
method indicated below, and addressed to the following:

Gary Spackman (Q U.S. Mail, Postage Prepaid
Director ( ) Hand Delivered

IDAHO DEPARTMENT OF WATER RESOURCES ( ) Overnight Mail

322 E. Front St. ( ) Facsimile

P.O. Box 83720
Boise, ID 83720-0098

vz A

Matthew J. McGee
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State of Idahe
DEPARTMENT OF WATER RESOURCES

322 East Front Stredt « P.O. Box 83720 « Boise, Idahio 83720-0098
Phone: (208) 287-4800 » Fax: (208) 287-6700 * Website: www.idwr.idaho.gov

C.L. “BUTCH* OTTER GARY SPACKMAN

Governor Director
July 7, 2016
Dear Interested Party.

The Idaho Department of Water Resources (“IDWR”) is considering creating a ground
water management area for the Bastern Snake Plain Aquifer (ESPA). Potentially affected water
users are invited to partigipate in upcoming public meetings to discuss the possible creation of a
ground water managernent aréa for the ESPA. A schedule of the public meetings is printed at the
end of this letter. A separate schedule is also enclosed.

At the publit: roeetings: (1) the Idaho Department of Water Resources will present
hydrologic data and information; (2) IDWR will discuss the legal standards for the creation of a
ground water management area; and (3) potentially affected water users and interested persons and
entities may interact with IDWR and express their views. After hearing from water usets at the
public meetings and considering the issues, I will detide whether a ground water management area
should be created.

The Idaho Department of Water Resources has documented declining ESPA levels, Snake
River flows, and sptirg discharges, particularly since the tirn of this century. Holders of senjor
prierity water rights have filed several calls for priority delivery of water. IDWR has conducted
hearings, and has rendered decisions resulting in orders of curtailment of junior prierity water rights
and associated mitigation ohiligations.

A comprehensive hydrogeologic model of the aquifer has been develeped and used for
various purposes, including responding to water delivery calls and evaluating aquifer stabilization
efforts. IDWR continues to develop data and track conditions in the ESPA.

To briefly summarize, after an extended period of increasing aquifer levels and spring
discharge, ground water levels and water yolume in the ESPA have been declining since dbout the
mid 1950s. Spring discharges from the ESPA have also declined. From 1912 to 1952 the ESPA
gained an estimated 17 million acre-feet of storage. Between 1952 and 2013 the aquifer lost an
estimated 11 million acre-feet. There have been periods of recovery (increased aquifer levels and
spring discharge) since 1952, but each subsequent recovery peak is lower than the previous peak
and each declining trough is lower than the previous trough.

These trends are disturbing. It is clear that the aquifer storage has declined substantially
from peak levels. Discharges from springs delivering water from the aquifer have correspondingly
declined as ground water elevations in the ESPA and total water stored in the ESPA have declined.
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The ESPA is avital source of water for the State of Idaho. Its value cannot be overstated.
Unless the trend that has existed since 1952 is at least arrested, the current declines in aquifer
storage and spring discharge will continue. Multiple causes for the declines in aquifer storage and
spring discharge include: (1) changing climate patterns; (2) increasing surface water irrigation
efficiencies resulting in less incidental recharge; (3) the development of approximately one million
acres of land irrigated by ground water within the ESPA; and (4) the development of a significant
number of additipnal irrigated acres in areas that have historically contributed water to the ESPA.
Water usets and the Water Resources Board are undertaking efforts to enhance recharge and reduce
ground water pamping to counter the declines, However, future conditions, including climate and
watgr use practiees are unknown.

Idaho Cade Section 42-233b authorizes the creation of ground water management areas. It
defines a ground water management area as: . . . any ground water bagin or designated part thereof
which the director of the department of water resources hias deferriined may be approaching the
conditions of a ctitical ground water area.”

Idaho Code Section, 42-2334 defines a critical ground water drea as: “. . . any ground water
basin, ordesignated part theresf, not having sufficient ground water te provide a reasonably safe
supply for itfigation of enltivafed lands, dr other uses in the bigsin at the then curtent rates of
‘withdrawal, er rates of withdrawal projected by consideration of valid and outstanding applications
and permits, as may be determiined and designated, from tinie to time, by the director of the
department of water resources.”

The holders of senior priority water rights who filed numetous water delivery calls with
IDWR have asserted (hat the ESPA presently does not have suffieient gtound water to provide a
reasenably safe supply. Withont dispute, tnless the trend that has existed since 1952 is at least
arrested, the curtent conditions will be exacerbated. The guestion is whether the ESPA is
approachinig the condifions of a eritical ground water area (ot having sufficient ground water to
provide a feasonably safe supply).

Section 42-233b identifies several potential tools available to the Director within a ground
water managenient area to propetly manage the resource:

1. Approve a ground water management plan for the area. A groind water management plan
wounld manage ground water withdrawals on the aquifer and hydraulically connected
sbitrces to ensure a reasonably safe supply of ground water. Componeats of a recently
completed settlement agreement between the Surface Water Coalition and the Idabo Ground
Water Appropriators may be a template for an initial management plan.

2. Consider new appropriations of water only after determining that sufficient water is
available. This would be consistent with current practices.
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3. Reguire all water right holders within the area to report withdrawals of ground water and
other necessary information. Many usets of water from the ESPA currently or seon must
measure and report their diversions of ground water.

4. If the Director determines the ground water is insufficient to meet the needs of water right
holders, junior users may be required to cease diversions.

The formation of a ground water management area would have distinet advantages:

1. Rathe than only administering existing disjointed water calls and mitigation plaos, the
Department can considey the aguifer as a whole. In contrast, under conjunctive
adniinistration the Department can only administer to individaal water delivegy ealls,
Belivery calls ate manifest symptoms of a larger problem with the ESPA, The problem is
the widespread and long term decline of the aquifer storage volune by pver 11 million aere~
feet and assogiated reduction in spring discharges. A ground water management area
foeuses treatinent on the probleat, not just the symptotns.

2. Conjungtive management by water right priority resulfs in sporadie carfailment ordgrs and
associated mitigation only in yeats when the watér supply s insafficient to satisfy the senior
priority water rights, In years when the supply is suffieient, there is no curtailment or
mitigation. In years when the supply is deficient, the cuttailment/mitigation dbligations ¢an
be very large. Sporadic water right administration doss not consistently address the chronic
degradétion of the ESPA. Manggement through 4 graind water manageient area
designation may better asstire that the aquifer stabilization measures are-achieved.

O of the issues néeding consideration will be the awed] extent of the ground water
managentent avea. The Depattnent’s ®echnical information sugpests that the area that inpacts
water stored in the ESPA: and sprinig discharge extends into tributary basins:

Clover Cteek Birch Creek Palisades Bannock Creek

Thorn Creek Medicine Lodge Creek ~ Willow Creek Rock Creek

Big Wood River ‘Beaver Creek Blackfoot River Raft River

Little Wood River Camas Creek Ross Fork Goose Creek

Big Lost River Henry's Pork Portnenf River Big Cortonwood Creek
Little Lost River Teton River

Water users in those areas are invited to participate.
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The Department will conduct a series of informational meetings to further inform water
users of the concerns leading to this effort and to hear from them:

Meeting Date and Time Meeting Location
Minnie Moore Room,
July 25, 2016 at 8:30 a.m. Corr;xggg;t);firzf;slgou;lidmg
Hailey, Idaho 83333
Butte County High School Auditorinm
July 25, 2016 at 2:30 p.m. 120 N. Water Street
Arco, Idaho 83213
West Jefferson High School Auditorium
July 25, 2016 at 7:00 p.m. 1260 East 1500 North
Terreton, Idaho 83450
AmericInn Lodge & Suites
July 26, 2016 at 8:30 am. 1098 Golden Beauty Drive
Rexburg, Idaho 83440
Blackfoot Senior Center
July 26, 2016 at 2:0Q0 p.m. 20 East Pscific
Blackfoot, Idaho §3221
Best Westemn
July 26, 2016 at 7:00 p.m. 1415 Bench Road
Pocatello, Idaho 83201
Marsh Valley Senior Center
July 27, 2016 at 9:00 a.m. 21 8. Main Street
o Downey, Idaho 83234
Raft River High Scheol Auditorium
July 27, 2016 at 3:00 p.m. 55 1% West
Malta, Idaho 83342
Best Western/Burley Inn & Convention
Center
800 N. Overland Avenue
Burley, Idaho 83318
Jerome Middle School
July 28, 2016 at 9:00 a.m. 520 10" Avenue West
Jerome, Idaho 83338

July 27,2016 at 7:3D p.m.

The meetings will include a presentation on the aquifer by Department Staff, discussion of the
Directot’s role and decision process, and an opportunity to hear from water users.

Sincerely,

o’ =
Gary Spackman
Director



IDAHO DEPARTMENT OF WATER RESOURCES

SCHEDULE OF PUBLIC WATER MEETINGS FOR
PROPOSED GROUND WATER MANAGEMENT

W% AREA IN THE EASTERN SNAKE PLAIN AQUIFER

Meeting Date and Time

Meeting Location

July 25, 2016 at 8:30 a.m.

Minnie Moore Room,
Comimunity Campus Building
1050 Fox Acres Road
Hailey, Jdaho 83333

July 25, 2016 at 2:30 p.m.

Butte County High School Auditorium
120 N. Water Street
Arce, l[daho 83213

July 25, 2016 at 7:00 p.m.

West Jefferson High School Auditorium
1260 East 1500 North
Terreton, idaho 83450

July 26, 2016 at 8:30 a.m.

Americinn Lodge & Suites
1098 Golden Beauty Drive
Rexburg, Idaho 83440

 luly 26, 2016 at 2:00 p.mn.

~ Biackfoot Senior Center
20 East Pacific
Blackfoot, idaho 83221

1uly 26, 2016 at Z:00 p.m.

Best Western
1415 Bench Raad
Pocatello, Idaho 83201

July 27, 2016 at 9:00 a.m.

Marsh Valley Senior Center
21 S. Main Street
Downey, idaho 83234

July 27, 2016 at 3:00 p.m.

Raft River High School Auditorium
55 1% West
Mailta, Idaho 83342

July 27, 2016 at 7;30 p.m,

Best Western/Burley inn & Convention Center
800 N. Overland Avenue
Burley, idaho 83318

July 28, 2016 at 9:00a.m.

Jerome Middle Schaol
520 10" Avenue West
Jerome, Idaho 83338
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
SUN VALLEY COMPANY,
Docket No.
Petitioner,
SECOND AMENDED PETITION
Vvs. FOR DECLARATORY RULING
. REGARDING CREATION OF
GARY SPACKMAN, Director of the Idaho ESPA GROUND WATER
Department of Water Resources, MANAGEMENT AREA
Respondent.
L PETITION

1. Sun Valley Company (“Sun Valley”), by and through undersigned

counsel, files this Second Amended Petition for Declaratory Ruling (“Petition”) pursuant to
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Idaho Code Section 67-5232 and the Idaho Department of Water Resources Rules of Procedure,
IDAPA 37.01.01.400.

2. On July 11, 2016, Sun Valley received a letter dated July 7, 2016, from
Gary Spackman, Director of the Idaho Department of Water Resources (the “Letter”). A true
and correct copy of the Letter is attached hereto as Exhibit 1. The Letter provides that the
Department “is considering creating a ground water management area for the Easter Snake Plain
Aquifer (ESPA),” and invites “[p]otentially affected water users” to attend one or more of ten
(10) meetings scheduled across Eastern Idaho between July 25, 2016 and July 28, 2016.

3. The Letter provides that after the meetings, the Director will decide
whether a ground water management area (“GWMA”) should be created.

4, The Letter states that Idaho Code Section 42-233b authorizes the creation
of GWMAs, which are defined as . . . any ground water basin or designated part thereof which
the director of the department of water resources has determined may be approaching the
conditions of a critical ground water area.”

5. The Letter notes that Idaho Code Section 42-233a defines a critical ground
water area as . . . any ground water basin, or designated part thereof, not having sufficient
ground water to provide a reasonably safe supply for irrigation of cultivated lands, or other uses
in the basin at the then current rates of withdrawal, or rates of withdrawal projected by
consideration of valid and outstanding applications and permits, as may be determined and
designated, from time to time, by the director of the department of water resources.”

6. The Letter states that Idaho Code Section 42-233b identifies “several
potential tools available to the Director” within a GWMA to manage the ESPA. Specifically, the

Letter states that Idaho Code Section 42-233b authorizes the Director to:
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(@) approve a ground water management plan to “manage ground water
withdrawals on the aquifer and hydraulically connected sources to ensure a reasonably safe
supply of ground water”;

(b)  consider new appropriations only after determining availability;

()  require water right holders within the GWMA to report withdrawals of
ground water and other information;

(d) require junior users to cease diversions “[i]f the Director determines the
ground water is insufficient to meet the needs of water right holders.”

7. The Letter then describes the current water administration paradigm as
involving “disjointed water calls and mitigation plans,” “sporadic curtailment orders and
associated mitigation,” and “sporadic water right administration,” and asserts that management
utilizing a GWMA may bring consistency to administration to achieve aquifer stabilization,
although the Letter does not identify the means to achieve such goal, except by reference to the
foregoing “potential tools.”

8. The proposed GWMA area includes the ESPA, which “is the aquifer
underlying the Eastern Snake Plain.” Rangen, Inc. v. Idaho Dep’t of Water Res. (In re Distrib. of
Water to Water Right Nos. 36-02551 & 36-07694 (Rangen, Inc.) IDWR Docket CM-DC-2011-
0b4), 367 P.3d 193, 197 (Idaho 2016). The ESPA is approximately 170 miles long and 60 miles
wide, and has been designated as an area having a common ground water supply (“ACGWS”).
See id. (citing IDAPA 37.03.11.050). The ground water in the ESPA is hydraulically connected
to the Snake River and tributary springs. /d. The ESPA “is composed predominantly of

fractured quaternary basalt, which is generally characterized by high hydraulic conductivity.” Id.

SECOND AMENDED PETITION FOR DECLARATORY RULING - 3 Client:4269776.1



Discharge from the ESPA “to hydraulically connected surface water sources is largely dependent
on ground water elevations and hydraulic conductance.” Id.

9. In addition to the ESPA ACGWS, the Director proposes to include
22 basins within the ESPA GWMA, including portions of Basin Nos. 21, 22, 23, 25, 27, 29, 31,
32, 33, 34, 35, 36, 37, 41, 43, 45, 47, and 51. See Letter at 3 (listing 22 tributary basins). The
Letter asserts that the Department needs to consider “the areal extent of the ground water
management area,” and states that the listed tributary basins are the basins that the Department’s
technical information suggests impact water stored in the ESPA. The Letter also invited water
users from those basins to participate in the public meetings.

10. “The policy of securing the maximum use and benefit, and least wasteful
use, of the State’s water resources applies to both surface and underground waters, and it
requires that they be managed conjunctively.” Clear Springs Foods, Inc. v. Spackman, 150
Idaho 790, 808, 252 P.3d 71, 89 (2011).

11.  “[TThe Idaho Legislature has authorized the Director ‘to adopt rules and
regulations for the distribution of water from the streams, rivers, lakes, ground water, and other
natural water resources as shall be necessary to carry out the laws in accordance with the”
priorities of the rights of the users thereof.” The Director has done so in the Conjunctive
Management Rules (CM Rules), which were approved by the Legislature and became effective
on October 7, 1994.” In re A&B Irrigation Dist., 155 Idaho 640, 650, 315 P.3d 828, 838 (2012)
(quoting IDAHO CODE § 42-603).

12.  The CM Rules “give the Director the tools by which to determine ‘how
the various ground and surface water sources are interconnected, and how, when, where and to

what extent the diversion and use of water from one source impacts [others].”” Am. Falls
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Reservoir Dist. No. 2 v. Idaho Dep 't of Water Res., 143 Idaho 862, 878, 154 P.3d 433, 449
(2007) (quoting A&B Irrigation Dist., 131 Idaho 411, 422, 958 P.2d 568, 579 (1997)).

13.  The CM Rules “govern the distribution of water from ground water
sources and areas having a common ground water supply.” IDAPA 37.03.11.020.01.

14.  The CM Rules “provide the basis for the designation of areas of the state
that have a commdn ground water supply and the procedures that will be followed in . . .
designating such areas as ground water management areas as provided in Section 42-233b, Idaho
Code.” IDAPA 37.03.11.020.06.

15.  “The Eastern Snake Plain Aquifer area of common ground water supply
will be created as a new water district or incorporated into an existing or expanded w'ater district
as provided in Section 42-604, Idaho Code, when the rights to the diversion and use of water
from the aquifer have been adjudicated, or will be designated a ground water management area.”
IDAPA 37.03.11.050.01(d).

16.  Additionally, upon the proper initiation of a contested case by a senior
water right holder, and following consideration of such contested case under the Department’s
Rules of Procedure, the Director may, by order, “. . . [d]esignate a ground water management
area under the provisions of Section 42-233(b), Idaho Code, if it appears that administration of
the diversion and use of water from an area having a common ground water supply is required
because the ground water supply is insufficient to meet the demands of water rights or the
diversion and use of water is at a rate beyond the reasonably anticipated average rate of future
natural recharge and modification of an existing water district or creation of a new water district
cannot be readily accomplished due to the need to first obtain an adjudication of the water

rights.” IDAPA 37.03.11.030.
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17.  Sum Valley owns water rights in Water District No. 37. Sun Valley owns
water rights within the Big Wood River Ground Water Management Area, designated as such by
the Director on June 28, 1991. Sun Valley does not own water rights in the ESPA area of
common ground water supply.

18.  Pursuant to Idaho Code Section 67-5232(1), Sun Valley hereby petitions
the Department for a declaratory ruling as to the applicability of Idaho Code Section 42-233b to
Basin 37 in the context of any proposed ESPA GWMA. Specifically, and without limitation,
Sun Valley seeks a declaratory ruling that:

(a) Because thq Groundwater Act, the CM Rules promulgated by the
Department and approved by the Legislature, and the common law .set forth by Idaho trial and
appellate courts derived therefrom, apply to determining areas of the state having a common
ground water supply, creating and expanding water districts, and creating GWMAs, in exercising
authority under Idaho Code Sections 42-233a and 42-233b, the Director cannot act in derogation
of these legal constraints.

(b)  Any attempt by the Director or the Department to expand the boundaries
of the ESPA area of common ground water supply to include the entirety of Basin 37 by
designating Basin 37 as part of an ESPA GWMA outside the context of a formal rulemaking or
contested case proceeding is in contravention of the Groundwater Act, the CM Rules, and the
common law set forth by Idaho trial and appellate courts derived therefrom.

(c)  The proposal to designate an ESPA GWMA inclusive of Water District
No. 37 is contrary to prior decisions of the Director regarding GWMA designations related to the

ESPA.
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(d) Idaho Code Section 42-233b does not grant the Director authority to
include other ground water basins, including Basin 37, within an ESPA GWMA.

(¢)  The proposal to designate an ESPA GWMA inclusive of Basin 37 for
purposes of the administration of water rights therein without a procedurally proper
determination of an area having a common ground water supply in Basin 37 is an invalid
collateral attack upon the findings and conclusions in Judge Wildman’s Memorandum Decision
and Order in the matter of Sun Valley Co. v. Spackman, Case No. CV-WA-2015-14500 (Apr. 22,
2016). A true and correct copy of Judge Wildman’s Memorandum Decision and Order is
attached hereto as Exhibit 2.

@ The Director does not have .authority to designate a new GWMA inclusive
of Basin 37 without conducting a hearing or rulemaking in accordz.mce with the Department’s
Rules of Procedure and the applicable provisions of the Idaho Administrative Procedures Act.

(8) A “critical ground water area,” and a “ground water management area,” as
defined in Idaho Code Sections 42-233a and 42-233b respectively, are each, as a matter of law,
an “area having a common ground water supply,” as defined in the CM Rules, IDAPA
37.03.11.010.01.

(h)  Except for within the boundaries of the ESPA set forth in CM Rule 50,
which have already been determined, the Director must determine areas of the state that have a
common ground water supply before designating such areas ground water management areas.

@) Except for the boundaries of the ESPA set forth in CM Rule 50, which
have already been determined, the Director must conduct a rulemaking or comply with the
provisions of the CM Rules in order to determine areas of the state that have a common ground

water supply.
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G) The Director may not create an ESPA GWMA that geographically
overlaps the existing Big Wood River GWMA.

(k)  The Director has the statutory authority to approve a ground water
management plan, but does not have the authority to generate or create a ground water
management plan.

() Under Idaho Cc;de Section 42-233b, a ground water management plan for
the ESPA should provide for managing the effects of ground water withdrawals from the ESPA
(a) on the ESPA, and (b) on hydraulically connected sources of water, but it cannot provide for
managing the effects of ground water withdrawals from any other source.

(m)  Under Id;;ho Code Section 42-233b, if the Director makes a
“determination that the ground water supply is insufficient to meet the demands of water rights
within all or portions of a water management area” any order issued by the Director to water
right holders to “cease or reduce withdrawal of water” must include water rights for domestic
purposes.

19.  In addition, pursuant to Idaho Code Section 67-5232(1), Sun Valley
hereby petitions the Department for a declaratory ruling as to the applicability of
IDAPA 04.11.01.420-425 to Department proceedings. Specifically, and without limitation, Sun
Valley seeks a declaratory ruling that IDAPA 04.11.01.420-425 apply to Department
proceedings because the Department failed to include in the Rules of Procedure of the Idaho
Department of Water Resources “a finding that states the reasons why the relevant portion of the
attorney general’s rules were inapplicable to the agency under the circumstances.” IDAHO CODE

§ 67-5220(5)(b).
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IL POINTS AND AUTHORITIES

Pursuant to IDAPA 37.01.01.400.01(c) and 37.01.01.400.02, Sun Valley may set
forth the statutes, orders, rules, or other controlling law upon which Sun Valley relies. The
following points and authorities, and discussion thereof, support each of the foregoing requested
declarations, and Sun Valley respectfully requests an order from the Director confirming each. |

A. The Director’s Authority Is Limited.

The Department, as an administrative agency, has no authority other than that
given to it by the Legislature. See Wash. Water Power Co. v. Kootenai Envtl. Alliance, 99 I1daho
875, 879, 591 P.2d 122, 126 (1979). “Administrative agencies are ‘creature[s] of statute’ and,
therefore, are ‘iimited to the power and authority granted [them] by the Legislature.””

Henderson v. Eclipse Traffic Control, 147 Idaho 628, 632, 213 P.3d 718, 722 (2009) (quoting
Welch v. Del Monte Corp., 128 1daho 513, 514, 915 P.2d 1371, 1372 (1996)). Such authority “is
primary and exclusive in the absence of a clearly manifested expression to the contrary.”

Roberts v. Idaho Trans. Dep’t, 121 Idaho 727, 732, 827 P.2d 1178, 1183 (Ct. App. 1991). An
agency “may not exercise its sub-legislative powers to modify, alter, enlarge or diminish the
provisions of the legislative act which is being administered.” Id.

An administrative agency “exercises limited jurisdiction, and nothing is presumed
in favor of its jurisdiction.” Henderson, 147 Idaho at 632, 213 P.3d at 722; see also United
States v. Utah Power & Light Co., 98 Idaho 665, 570 P.2d 1353 (1977). An agency’s authority
and jurisdiction is “dependent entirely upon the statutes reposing power in them and they cannot
confer it upon themselves . . . .” Wash. Water Power Co., 99 Idaho at 879, 591 P.2d 126. If the
provisions of governing rules or statutes are not met and complied with, no authority or

jurisdiction exists. Id. (citing Arrow Transp. Co. v. Idaho Pub. Util. Comm’n, 85 1daho 307, 379
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P.2d 422 (1963)). Acts taken by an agency without statutory authority or jurisdiction are void
and must be set aside. See Arrow Transp. Co., 85 Idaho at 314-15, 379 P.2d at 426-27; A&B
Irrigation Dist. v. Idaho Dep'’t of Water Res., 153 Idaho 500, 505, 284 P.3d 225, 230 (2012).

The Director’s authority is granted and defined in Title 42 of the Idaho Code, the
Idaho Administrative Procedure Act, Idaho Code Section 67-5201, et seq. (the “Act”), and the
administrative rules promulgated in accordance therewith. However, these grants of power also
properly limit jurisdiction and authoﬁty in order to comport with due process standards to protect
the rights and interests of citizens. In response to a due process challenge relating to the impact
of the Department’s administration of an appellant’s “constitutional use” water right, the Idaho
Supreme Court upheld the Department’s actions and recognized that “{t]he requirement of
procedural due process is satisfied by the statutory scheme of Title 42 of the Idaho Code.”
Nettleton v. Higginson, 98 Idaho 87, 91, 558 P.2d 1048, 1052 (1977).

To that end, all Department proceedings and hearings must be conducted in
accordance with the Idaho Administrative Procedure Act. IDAHO CODE § 42-1701A.
Compliance with Title 42, the Idaho Administrative Procedure Act, and the rules promulgated
thereunder ensure that appropriate procedural protections are afforded to the property interests of
all water right owners. The Director has specific responsibility “[t]Jo promulgate, adopt, modify,
repeal and enforce rules implementing or effectuating the powers and duties of the department.”
IDAHO CODE § 42-1805(8); see also IDAHO CODE § 42-603.

Valuable property rights are at issue. “When one has legally acquired a water
right, he has a property right therein that cannot be taken from him for public or private use
except by due process of law . . . .” Bennett v. Twin Falls N. Side Land & Water Co., 27 Idaho

643, 651, 150 P. 336, 339 (1915). Procedural due process is afforded to all parties subject to the
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Department’s jurisdiction by virtue of compliance with Title 42 of Idaho Code and the Act. See
Nettleton, supra. Under the Act, the Department has promulgated, and the Legislature has
reviewed, the Procedural Rules and the CM Rules that supplement and implement the statutory
requirements for the administration of ground water rights, pursuant to Title 42 of Idaho Code,
particularly Idaho Code Section 42-233(b). See also IDAHO CODE §§ 67-5224; 67-5291.

The Department has no authority or jurisdiction to proceed with the creation of an
ESPA GWMA that extends beyond the boundaries of the ESPA ACGWS. Even if it did, absent
compliance with the clearly articulated rulemaking or contested case procedures of the
Procedural Rules and the CM Rules, such action would be, and in this case is, ultra vires, and
contravenes Sun Valley’s due process rights and the procedures the Legislature and the
Department have deemed mandatory. See Henderson v. Eclipse Traffic Control, 147 Idaho at
634-35, 213 P.3d at 724-25; Arrow Transp. Co., 85 Idaho at 314-15, 379 P.2d at 426-27. The
Director threatens to exceed his authority. That is the source of this petition. The Director must
follow the statutes and rules that define the Legislature’s grant of authority.

B. Idaho Code Section 42-233b Does Not Grant the Director Authority to
Include Other Ground Water Basins Within an ESPA GWMA.

The Director contends he has the authority to create a s;ingle GWMA that
comprises not only the ESPA ACGWS, but also 22 tributary basins. See Letter at 2-3. An
evaluation of the plain language of the statute at issue, and interpreting the statute in pari materia
with the remainder of the Groundwater Act, demonstrates that his contention is erroneous.

First, the Director’s authority under Section 42-233b to determine a GWMA
makes no reference to tributary ground water basins, and indeed uses the singular term “ground
water basin.” Although the term “ground water basin” is not defined in the statute or the

Groundwater Act, a review of the plain language and a common understanding of the term
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reflects a much narrower view of the scope of a GWMA than what the Director proposes.
Second, the Director presumably relies upon the term “hydraulically connected sources of water”
in the second paragraph of Section 42-233b to support the inclusion of tributary ground water
basins within a GWMA. As addressed below, upon evaluation, that provision concerning ground
water management plans for a given GWMA actually demonstrates a geographic and hydraulic
scope for a GWMA that is much more limited than that contemplated by the Director.

1. A GWMA is comprised of a single ground water basin, not multiple
ground water basins.

Idaho Code Section 42-233b defines a “ground water management area” as “any
ground water basin or designated part thereof which the director of the department of water
resources has determined may be approaching the conditions of a critical ground water area.”
IDAHO CODE § 42-233b. That definition limits the “aerial extent” of the GWMA, as the Director
has termed it, exclusively to a singular “ground water basin.” A GWMA can be a single ground
water basin, or part of a single ground water basin, but a GWMA cannot be multiple basins.

Fundamental concepts of hydrology support that conclusion. The term, ground
water basin, consists of two separate concepts: “ground water” and “basin.” Idaho Co@e
Section 42-230 defines “ground water” as, “all water under the surface of the ground whatever
may be the geological structure in which it is standing or moving.” IDAHO CODE § 42-230(a).
This definition confirms that ground water exists in any “geological structure in which it is
standing or moving.”

The Idaho Ground Water Act and the remainder of the Idaho Code do not define
“basin.” Consequently, other sources must be considered. One defines “basin” as:

A region in which the strata or layers of rock dip in all directions
toward a central point. Thus, it is any hollow or trough in the
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earth’s crust, whether filled with water or not. A river basin is the
total area drained by a river and its tributaries.

C.C. LEE, PH.D., ENVIRONMENTAL ENGINEERING DICTIONARY 56 (Government Institutes, Inc. 3d
ed. 1998). Another defines “basin” as “[t]he drainage area of a lake or stream, such as a river
basin.” U.S. ARMY CORPS OF ENGINEERS, E.M. 1110-2-1201, Reservoir Water Quality Analysis,
2 (U.S. Dep’t of Army, Jun. 30, 1987). Still another defines a “groundwater basin™ as “the
subsurface volume through which groundwater flows towards a specific discharge zone. It is
surrounded by ground \;vater divides.” C.W.FETTER, APPLIED HYDROGEOLOGY, Univ. of
Wiscon.-Oshkosh, 9 (Macmillan College Publishing Co., Inc., 3rd ed., 1994). Based on these
definitions, the Director cannot legitimately determine that a proposed ESPA ground water basin
includes “tributary basins,” as suggested in the Letter.

No language in Idaho Code Section 42-233b says that a “ground water basin”
includes basins other than the ground water basin under consideration, regardless of whether the
other basins may discharge some supply into that ground water basin. State agency authority
arises only from specific statutory language enacted by the Legislature, not otherwise.

The regulatory authority granted by Idaho Code Section 42-233b to determine a
GWMA is limited to identifying a singular “ground water basin.” The Director’s letter
describing “tributary basins™ alone evidences a fundamental mischaracterization of the statute,
and gross overreach. The regulatory authority for determining and designating a GWMA does
not reference, define, or describe any circumstances where a GWMA “‘extends into tributary
basins,” nor does it reference water sources tributary to the ground water basin at issue. See
Letter at 3. Likewise, the statute does not provide regulatory authority over any ground water
basins or tributary surface water sources that contribute water to the designated ground water

basin. Because the Director’s regulatory power to determine a GWMA derives solely from the
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language of the statute, expanding the regulatory reach beyond the area described in the statute
fails to meet the constitutional standards of due process. See Arrow Transp. Co., supra; A&B
Irrigation Dist. v. Idaho Dep'’t of Water Res., supra. Here, the Direqtor of the Department has no
authority to include “tributary basins” in the proposed ESPA Ground Water Management Area.
If he proceeds to take such action, his determination will constitute a void, “ultra vires” act. See
id.

p A plan approved under Idaho Code Section 42-233b can only manage
the effects of ground water withdrawals from the ESPA.

As the foregoing illustrates, a GWMA is a ground water basin, and not a
collection of separate tributary basins and a specific ground water basin. Likewise, Idaho Code
Section 42-233b provides no authority to impose regulation of water rights in Basin 37 by
including the Big Wood and Little Wood River Basins within the proposed ESPA GWMA.
Those basins should therefore not be included.

The second paragraph of Idaho Code Section 42-233b uses language that, out of
context, might be twisted to provide arguable authority to the Director to manage a GWMA that
includes tributary ground water basins. The language states:

When a ground water management area is desi gxlatéd by the

director of the department of water resources, or at any time

thereafter during the existence of the designation, the director may

approve a ground water management plan for the area. The ground

water management plan shall provide for managing the effects of

ground water withdrawals on the aquifer from which withdrawals

are made and on any other hydraulically connected sources of

water.

IDAHO CODE § 42-233b (emphasis added). '

! It is noteworthy that this second paragraph of Section 42-233b says nothing about the
process of “designation of a ground water management area.” It describes what the management
plan “shall provide.” Only the first paragraph of the statute circumscribes the designation
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A review of the statutory language contemplates the management of one thing—
the effects of ground water withdrawals from “the aquifer.” Those effects are measured or
evaluated in two places—the aquifer from which the withdrawal was made, and sources of water
hydraulically connected to the designated aquifer. In long form, the plan authorized by
Section 42-233b can provide for managing the effects on the aquifer of ground water
withdrawals @ the aquifer, and can also provide for managing the effects on other
hydraulically connected sources of water by withdrawals from the aquifer.

This language does not state or reasonably imply that a ground water management
plan can provide for managing the effects of ground water withdrawals firom ground water basins
outside the ESPA boundaries. At most, the language implies the management plan could provide
for managing the effects of ground water withdrawals on other sources of water, hydraulically
connected to the designated aquifer from which the withdrawals are made. In short, any
management plan may only provide for managing effects of withdrawals from the designated
aquifer and the effects of those aquifer withdrawals upon water sources that are hydraulically
connected to the designated aquifer.

Logically, ground water withdrawals from the ESPA can only affect °
“hydraulically connected sources of water” that are fed by the ESPA. This conclusion stems

from fundamentals of hydrology. Ground water withdrawals from the ESPA could not affect

process. So, the Director cannot reasonably rely upon the phrase “hydraulically connected
sources of water” in the second paragraph to conclude he has power to determine that “tributary
basins” belong in the proposed ESPA GWMA.

Furthermore, the second paragraph of Section 42-233b does not grant the Director
authority to create a ground water management plan. Instead, the statute gives the Director only
the authority to approve a ground water management plan. Sun Valley also seeks a declaratory
ruling on this point from the Director.
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tributary basins that provide flow to the ESPA, because those tributary basins are up gradient.
No amount of ground water withdrawal from the ESPA could affect ground water levels in those
basins. Additionally, Idaho Code Section 42-233b uses the single term, “the aquifer.” This
connotes that the Director is empowered to manage only one aquifer per GWMA designation.

Unless the Director intends to redefine what the aquifer is—which he cannot do
unilaterally—a ground water management plan in an ESPA GWMA must manage the effects of
ground water withdrawals from the ESPA, as the plain language of the statute provides. This is
important for two reasons. First, as set forth above, the management of ground water
withdrawals from any aquifer other than the ESPA—such as the Big Wood River ground water
basin—is not contemplated. Second, if a ground water withdrawal from the ESPA causes no |
effects in an upgradient tributary ground water basin such as the Big Wood River ground water
basin, then such tributary basin should not be part of a plan and does not belong in the GWMA at
all.?

Idaho Code Section 42-233b circumscribes the Director’s authority to regulate use
of ground water withdrawals within the “ground water basin” designated as a “ground water
management area.” Consequently, the Director has no authority to administratively regulate
ground water withdrawals in any ground water basin outside of the designated basin. The
regulatory authority granted by Idaho Code Section 42-233b does not include “managing the
effects of ground water withdrawal on the [ESPA]” from “any hydraulically connected sources
of water.” Such an interpretation completely ignores the statutory phrase, “‘effects . . . on

hydraulically connected sources of water.”

2 The analysis that the statutory language contemplates is strikingly similar to the analysis
in which the Director must engage to determine an ACGWS and create or enlarge existing water
districts. See IDAHO CODE § 42-237a.g; IDAPA 37.03.11.031.
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The regulatory authority granted by the statute does not provide for management
of withdrawals in “hydraulically connected sources of water” such as the Big Wood River
ground water basin. The statute grants governmental power to manage the effects on those
“hydraulically connected sources of water” resulting from withdrawals from the ESPA. Again,
because the Director’s regulatory powers derive solely from the language of the statute,
expanding the regulatory reach beyond the singular ground water basin described in the statute
fails to meet the constitutional standards of due process.

C. IDWR’s Inclusion of Tributary Basins in the Proposed ESPA Ground Water
Management Area Would Conflict with the SRBA Final Decree.

The Snake River Basin Adjudication (“SRBA”) generated more litigation than
anyone predicted when the Idaho Legislature enacted Idaho Code Sections 42-1401, et seq.
Fortunately, the SRBA District Court entered its Final Decree on August 25, 2014, thereby
concluding virtually all of that litigation. The finality and integrity of that Final Decree would be
attacked by the inclusion of “tributary basins” in a proposed ESPA GWMA.

This conclusion stems from analysis of Idaho Supreme Court authority and the
SRBA Adjudication statutes. In Rangen v. IDWR (2016 Opinion No. 33), Docket
Nos. 42775/42836, the Idaho Supreme Court evaluated the effect of Idaho Code
Section 42-1420. It stated:

Except for certain enumerated exceptions inapplicable here, “[t]he

decree entered in a general adjudication shall be conclusive as to

the nature and extent of all water rights in the adjudicated water

system.” IDAHO CODE § 42-1420 (emphasis added).

Where the partial decrees indicate that Rangen’s rights are surface
water rights, that finding is conclusive in Rangen’s delivery call.

Slip op. at 11.

The Idaho Supreme Court has recognized:

SECOND AMENDED PETITION FOR DECLARATORY RULING - 17 Client:4269776.1



A decree is important to the continued efficient administration of a

water right. The watermaster must look to the decree for

instructions as to the source of the water. Stethem v. Skinner, 11

Idaho 374, 479, 82 P. 451, 452 (1905). If the provisions define a

water right, it is essential that the provisions are in the decree,

since the watermaster is to distribute water according to the

adjudication or decree. 1.C. § 42-607 (1997).

State v. Nelson, 131 Idaho 12, 16, 951 P.2d 943, 947 (1998) (emphasis added).

This admonition applies here. Virtually all of the potentially impacted water
rights in the Big Wood and Little Wood River Basins have been claimed and decreed with
specific water right numbers.’ The prefix number designates the specific water basin selected by
the Department as the identifier for the water rights in that basin.

Significantly, the Department, when it was a party to the SRBA, moved to
reconsider certain orders by the SRBA District Court prohibiting the filing of a Director’s Report
that does not consist of the three parts described in Idaho Code Section 42-1411. See SRBA
Case No. 39576, Order Re: Idaho Department of Water Resources’ Motion to Reconsider; and
Order Establishing Adjudication Reporting Areas, General Sequence and Test Reporting Areas
at 1 (May 19, 1992) (“May 19, 1992 Order”), a true and correct copy of which is attached hereto
as Exhibit 3. In doing so, the Director stated that “[a]dministrative boundaries for sub-basins for
the entire state of Idaho were established by IDWR in the late 1960’s.” See SRBA Case
No. 39576, Director’s Brief in Support of Motion to Reconsider Orders at 6 (Feb. 14, 1992), a
true and correct copy of which is attached hereto as Exhibit 4. They were established “for ease

and efficiency in the administration of Idaho’s water resources.” Id. at 7. Since that time, those

administrative basins have been used for administration, “and will continue to be used after the

? Those water rights not decreed in the SRBA have been licensed by the Department with
water right numbers indicating the same water basin prefix, i.e., 37.
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conclusion of the SRBA for administration of rights determined in the SRBA, as well as for
IDWR’s other duties.” Id. at 8. The Director stated that “[a]lteration of these boundaries would
not only seriously impede IDWR’s efforts in carrying out its duties in the SRBA, but would
seriously disrupt IDWR’s many other ongoing responsibilities in regulating and administering
Idaho’s waters.” Id. The SRBA Court accepted this designation of separate hydrological basins
and the sequencing of Director’s Reports proposed by the Diréctor. See May 19, 1992 Order at
2-5.

This fact is significant because of the statutory mandates of Idaho Code
Section 42-1409. It required claimants for water rights in the SRBA to file a notice of claim on
the Department’s standard form. IDAHO C;)DE § 42-1409(4). The standard claim form required
the claimant to include the source of water and the number of the water right, unless the right
was “founded upon judicial decree not on file with the department . . . .” IDAHO CODE
§ 42-1409(1)(b) & (€). See also IDAPA 37.03.01.060.02(c) & (0) (requiring the identification of
source and basis of claim, including the assigned water right number).

The water right number identified the right in the Director’s Report, the
subsequent partial decree, and all pleadings‘involving the water right in any contested subcase.
In fact, the water right number was used to identify the subcase for that right in the SRBA. And,
each partial decree identifies individual water rights with the basin-specific prefix number.

Consequently, since the decree is conclusive and provides the instructions for
administration, the judicial determination of the water basin for each water right cannot be
contested by the Director. See State v. Nelson, supra. As aresult, the Director has no basis to
determine that a water right decreed in a separate tributary basin can be administered as part of

the ESPA ground water basin merely by designating a GWMA under Idaho Code
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Section 42-233b. The tributary basin must be treated and administered separately, because of the
conclusive effect of the SRBA Final Decree.

D. The Conjunctive Management Rules Supplement Section 42-233b and
Clarify the Limitations on the Director’s Authority.

In the Director’s letter, he recites Idaho Code Sections 42-233a and 42-233b as
the Idaho statutory provisions that grant him authority to create an ESPA GWMA. Importantly,
the Director also notes that, in the exercise of such authority, “[a]ne of the issues needing
consideration will be the areal extent of the groundwater management area.” He then proceeds
to list 22 tributary basins that the Department’s technical information suggests may “impact[]
water stored in the ESPA.” The Director lists “several potential tools™ available to address
management of the ESPA (and possibly 22 additional basins), but the Director does not identify
the Department’s Conjunctive Management Rules.

“The policy of securing the maximum use and benefit, and least wasteful use, of
the State’s water resources applies to both surface and underground waters, and it requires that
they be managed conjunctively.” Clear Springs Foods, Inc. v. Spackman, 150 Idaho 790, 808,
252 P.3d 71, 89 (2011).

[T]he Idaho Legislature has authorized the Difector “to adopt rules

and regulations for the distribution of water from the streams,

rivers, lakes, ground water, and other natural water resources as

shall be necessary to carry out the laws in accordance with the

priorities of the rights of the users thereof.” The Director has done

so in the Conjunctive Management Rules (CM Rules), which were

approved by the Legislature and became effective on October 7,

1994.

In re A&B Irrigation Dist., 155 Idaho 640, 650, 315 P.3d 828, 838 (2012) (quoting IDAHO CODe
§ 42-603). The CM Rules “give the Director the tools by which to determine ‘how the various

ground and surface water sources are interconnected, and how, when, where and to what extent
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the diversion and use of water from one source impacts [others].”” Am. Falls Reservoir Dist.
No. 2 v. Idaho Dep’t of Water Res., 143 1daho 862, 878, 154 P.3d 433, 449 (2007) (quoting A&B
Irrigation Dist., 131 Idaho 411, 422, 958 P.2d 568, 579 (1997)).

The Director’s authority to create the proposed ESPA GWMA, and limitations
related to his power, are set forth within Idaho Code Section 42-233b and within the CM Rules.
Administrative rules should be “construed in the context of the rule and the statute as a whole, to
give effect to the rule and to the statutory language the rule is meant to supplement.” Mason v.
Donnelly Club, 135 Idaho 581, 586, 21 P.3d 903, 908 (2001). “IDAPA rules and regulations are
traditionally afforded the same effect of law as statutes.” Huyett v. Idaho State Univ., 140 Idaho
904, 908, 104 P.3d 946, 950 (2004); see also Mallonee v. State, 139 Idaho 615, 619, 84 P.3d 551,
555 (2003) (“A rule or regulation of a public administrative body ordinarily has the same force
and effect of law and is an integral part of the statute under which it is made just as though it
were prescribed in terms therein.”).

The CM Rules repeatedly and expressly provide that they apply to GWMAs. The
CM Rules “apply to all situations in the state where the diversion and use of water under junior-
priority ground water rights either individually or collectively causes material injury to uses of
water under senior-priority water rights.” IDAPA 37.03.11.020.01 (emphasis added). The CM
Rules “govern the distribution of water from ground water sources and areas having a common
ground water supply.” Id. Even more explicitly, the CM Rules “provide the basis for the
designation of areas of the state that have a common ground water supply and the procedures that

will be followed in . . . designating such areas as ground water management areas as provided

in Section 42-233(b), Idaho Code.” IDAPA 37.03.11.020.06 (emphasis added).
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Although Idaho Code Section 42-233b provides the Director with the authority to
designate a GWMA, that authority has explicit limitations. In this case, in addition to the
express language of that statute, the CM Rules provide applicable limitations.

1. The Director does not have the authority to create the proposed ESPA
GWMA.

The Director should not create a GWMA where all water rights have been
adjudicated and are the proper subject of a newly created or modified water district, pursuant to
Idaho Code Section 42-604. The CM Rules demonstrate this limitation. First, directly on point,
CM Rule 50 provides: that:

The Bastern Snake Plain area of common ground water supply will

be created as a new water district or incorporated into an existing

or expanded water district as provided in Section 42-604, Idaho

Code, when the rights to the diversion and use of water from the

aquifer have been adjudicated, or will be demgnated a ground
water management area.

IDAPA 37.03.11.050.01(d) (emphasis added).

The CM Rules provide that, upon the complete adjudicationrof ground water
rights in the ESPA, a water district will be created or the ESPA ACGWS will be incorporated
into an existing or expanded water district. The only condition before mandatory creation or
incorporation is adjudication of ESPA water rights. A GWMA only was to be created, in the
event necessary, before “the rights to the diversion and use of water from the aquifer have been
adjudicated.” The disjunctive “or” following the statement requiring creation or expansion of a
water district upon adjudication of the aquifer demands that conclusion. A GWMA is a pre-
adjudication administrative tool not applicable to the areas contemplated in the proposed ESPA

GWMA.
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In proposing and adopting the CM Rules, the Department contemplated an
“either/or” approach to water districts and GWMAs, dependent entirely upon the status of
adjudication of water rights within the basin. Comparing CM Rule 30.05 and CM Rule 30.06
reveals that adjudication of the water rights at issue is the lynchpin. If “the water rights have
been adjudicated,” the Department may treat the delivery call as a petition to create a new water
district. IDAPA 37.03.11.030.05. If “the water rights have not been adjudicated,” the
Department may treat the delivery call as a petition for designation of a GWMA.

IDAPA 37.03.11.030.06.

Also, CM Rule 30.07(h) demonstrates that the designation of a GWMA should
only occur if ground water supply is insufficient “and modification of an existing water district
or creation of a new water district cannot be readily accomplished due to the need to first obtain
an adjudication of the water rights.” IDAPA 37.03.11.030.07(h) (emphasis added). Water
rights within the proposed ESPA GWMA have been adjudicated. The CM Rules do not
contemplate the creation of a post-adjudication GWMA. Duly created or modified water
districts supplant the legal authority to create a GWMA.

CM Rule 41 provides further evidence of this conclusion. It requires the Director
to “utilize all available water right records, claims, permits, licenses and decrees to prepare a
water right priority schedule” when he enters an order upon a delivery call in a GWMA.

IDAPA 37.03.11.041. Under CM Rule 40, relating to delivery calls within organized water
districts, there is no similar requirement because the water rights within a water district have
been adjudicated; those within a GWMA have not. Again, a GWMA is a pre-adjudication

administrative tool. It does not apply to the areas described in the proposed ESPA GWMA.
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Indeed, that is exactly how the Department has interpreted the issue in the past. See Section ILE.
infra.

The CM Rules supplement Idaho Code Section 42-233b. They are integral to a
complete understanding of the Department’s administration of Idaho waters. The CM Rules
clearly provide that a GWMA is a pre-adjudication tool to be replaced by water districts.
Consequently, the proposed ESPA GWMA is not authorized under Idaho law.

2. Even if the Director has the authority to create the proposed ESPA

GWMA, he must comply with the procedural requirements of the CM
Rules and the Department’s Procedural Rules.

As discussed supra, the CM Rules pfovide the tools to determine how various
water sources are interconnected, and how, when, where, and to what extent the diversion and
use of water from one source impacts others. See AFRD No. 2, supra. The Director’s proposed
ESPA GWMA clearly contemplates the interconnection of various sources of water, and an
evaluation of the CM Rules in the context of the ground water management statutes cited by the
Director is therefore appropriate. Administrative rules and regulations are interpreted the same
way as statutes. Kimbrough v. Idaho Bd. of Tax Appeals, 150 1daho 417, 420, 247 P.3d 644, 647
(2011). Interpretation of administrative rules should begin with an examination of the literal -
words of the rule, and such should be given their plain, obvious, and rational meanings. Sanchez
v. State, Dep’t of Correction, 143 Idaho 239, 242, 141 P.3d 1108, 1111 (2006). Again, the
“language should be construed in the context of the rule and the statute as a whole, to give
effect to the rule and to the statutory language the rule is meant to supplement.” Mason v.
Donnelly Club, 135 1daho at 586, 21 P.3d at 908 (emphasis added).

Under the CM Rules, an “area having a common ground water supply”

(“ACGWS”) is defined as:
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A ground water source within which the diversion and use of
ground water or changes in ground water recharge affect the flow
of water in a surface water source or within which the diversion
and use of water by a holder of a ground water right affects the
ground water supply available to the holders of other ground water

rights.
IDAPA 37.03.11.010.01.

Two requirements must be satisfied. First, the ACGWS must be a ground water
source. Second, the diversion of ground water from the source must affect water supply in the
source or affect the flow of water in a surface water source.

A “ground water management area” is defined as “any ground water basin or
designated part thereof which the director of the department of water resources has determined
may be approaching the conditions of a critical ground water area.” IDAHO CODE § 42-233b.
And, a “critical ground water area” is defined as:

any ground water basin, or designated part thereof, not having

sufficient ground water to provide a reasonably safe supply for

irrigation of cultivated lands, or other uses in the basin at the then

current rates of withdrawal, or rates of withdrawal projected by

consideration of valid and outstanding applications and permits, as

may be determined and designated, from time to time, by the
director of the department of water resources.

IDAHO CODE § 42-233a.

Legally, a GWMA must be co-equal with an ACGWS, because it necessarily
satisfies each requirement to constitute an ACGWS. First, for the purposes of water use and
administration, a “ground water basin” is a “ground water source.” Second, evaluation of the

sufficiency of “ground water to provide a reasonably safe supply,” based on current or projected

* In theory, a “basin” might not be a “source,” but that would suggest the water within the
basin was not the subject of appropriation and beneficial use. If a basin is not a source of water
subject to diversion and use, neither the statutes nor the rules at issue here would apply.
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withdrawals from a ground water basin, see § 42-233a, clearly contemplates that diversion from
the basin “affects the ground water supply available to the holders of other ground water rights.”
| See IDAPA 37.03.11.010.01. It is self-evident that a GWMA must be an ACGWS.

Because a GWMA 1is an ACGWS, designation of an ESPA GWMA that includes
tributary basins falling outside the boundaries of the existing ESPA ACGWS requires
compliance with the CM Rules. Again, the CM Rules so provide. See IDAPA 37.03.11.020.06
(“These rules provide the basis for the designation of areas of the state that have a common
ground water supply and the procedures that will be followed in . . . designating such areas as
ground water management areas as provided in Section 42-233(b), Idaho Code.”) (emphasis
added).

In particular, because a GWMA is an ACGWS, in order to designate a GWMA,
the Director must first determine the applicable ACGWS. To do that, the Director must conduct
a rulemaking, as CM Rule 50 demonstrates. In the alternative, and upon an appropriate petition
by a water user pursuant to CM Rule 30, the Director must comply with CM Rule 31, which
provides guidance and criteria concerning determinations of an ACGWS. Importantly, CM
Rule 31 states that the Director’s ACGWS findings “shall be included'in the Order issued
pursuant to Rule Subsection 030.07.” IDAPA 37.03.11.031.05. Also, CM Rule 30.07 req1.1ir&c
consideration of a contested case under the Department’s Rules of Procedure prior to entering
such an order. IDAPA 37.03.11.030.07.

In sum, thc? Director may not, as suggested in his Letter, simply decide whether an
ESPA GWMLA, inclusive of 22 tributary basins, should be created “[a]fter hearing from water
users at the public meetings and considering the issues.” Even if it were appropriate to create the

contemplated ESPA GWMA, which it is not, the Director must hold a contested case hearing
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upon petition by a party or a rulemaking in accordance with the Idaho Administrative Procedures
Act concerning the boundaries of any ACGWS that will comprise such a GWMA, and otherwise
comply with the CM Rules. Only then will the Director have the authority to designate an
ACGWS as a GWMA (if at all), subject to governance in accordance with Idaho Code Section
42-233b.

3. The Director may not ignore his obligation to determine an ACGWS
by citing Idaho Code Section 42-233b.

The foregoing limitations on the Director’s authority under Section 42-233b and
the CM Rules are supported by Judge Wildman’s Memorandum Decision and Order in the
matter of Sun Valley Co. v. Spackman, Case No. CV-WA-2015-14500 (Apr. 22, 2016) (the
“Memorandum Decision™). Consequently, the Director’s proposal to include Basin 37 in an
enormous ESPA GWMA, without a procedurally proper determination of an ACGWS, would be
an invalid collateral attack upon the findings and conclusions of the Memorandum Decision.

In that decision, the Court reversed the Director’s denial of a motion to dismiss
based on the calling party’s failure to file a compliant petition under the CM Rules. See
Memorandum Decision at 12-14. Among other problems with the delivery call, the calling party
had failed to describe an ACGWS, as required by CM Rule 30. See id. The Director
acknowledged that he must determine an ACGWS in order to resolve the water delivery call, but
asserted he could do so under CM Rule 40, a-nd denied the motion to dismiss. See id. at 8. Here,
the Director has proposed an ESPA GWMA, suggesting he may create it after simply
considering concerns expressed at open public meetings. In contrast to his position in Sun Valley
Co. v. Spackman, the Director now refuses to acknowledge that he must determine an ACGWS

as part of his proposed action. He does not account for the due process concerns associated with
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unilaterally subjecting those within the untested and unmeasured boundaries of a proposed ESPA

GWMA to curtailment.

By pointing to a different statute, the Director does not change his obligation to
formally determine an ACGWS. The determination of an ACGWS was of primary importance
to Judge Wildman. He stated:

Determining an area of common ground water supply is critical in

a surface to ground water call. Its boundary defines the world of

water users whose rights may be affected by the call, and who

ultimately need to be given notice and an opportunity to be heard.

In the Court’s estimation, determining the applicable area of

common ground water supply is the single most important factor

relevant to the proper and orderly processing of a call involving the
conjunctive management of surface and ground water. ‘

The area of common ground water supply in a surface to ground
water call defines the world of juniors whose rights to use ground
water may be curtailed. It is paramount that junior users who may
be found to be within that area be given proper notice and the
opportunity to be heard.

Memorandum Decision at 9.

The fact that the proposed ESPA GWMA is not a surface to ground water
delivery call made by a senior has no significance. Idaho Code Section 42-233b grants the
Director curtailment authority, and subjects water users within a GWMA to additional regulatory
oversight by the Department. In order to subject water users to the Director’s jurisdiction and
oversight in the foregoing water delivery call proceedings, Judge Wildman held that the law
requires a formal pleading and determination to identify an ACGWS relative to the Big Wood
and Little Wood River. The Director’s attempt to simply designate a GWMA that includes, very
generally, the Big Wood and Little Wood River basins is an improper collateral attack upon that

holding. The Director must abide by the formalities required under Idaho law to identify and
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designate an ACGWS relative to the proposed ESPA GWMA, before administering water users’
withdrawal of water from the Big Wood and Little Wood River basins pursuant to Idaho Code
Section 42-233b.

Commensurate with fundamental faiess and due process, if the Director intends
to create a GWMA comprised of an ACGWS that includes the Big Wood River basin, the Raft
River basin, the Palisades basin, and numerous others, ground water users in each basin are
entitied to more than a roadshow of public meetings and a brief comment period. While there
can be no dispute that informal proceedings are generally contemplated and authorized under the
Idaho Administrative Procedures Act and the Department’s Procedural Rules, “an agency cannot
unilaterally decide to utilize informal procedures to the exclusion of f;)rmal proceedings.”
Laughy v. Idaho Dep't of Transp., 149 Idaho 867, 872, 243 P.3d 1055, 1060 (2010). Here, the
CM Rules do not contemplate informal proceedings to decide the boundaries of a GWMA,
which is an ACGWS. They require either a contested case proceeding in accordance with the
Department’s Procedural Rules, see CM Rules 30.7 and 31, or alternatively, as CM Rule 50
illustrates, a formal rulemaking.

E. The Proposal to Designate an ESPA GWMA Inclusive of Water District No.

37 is Contrary to Prior Decisions of the Director Regarding GWMA
Designations Related to the ESPA.

Idaho Code Section 42-233b was created to provide for the designation of ground
water management areas as an alternative to the designation of the more serious critical ground
water areas, and to allow the Director to approve permits on a controlled basis in these areas.
See S. 7842, 47th Leg. (Idaho 1982) (statement of purpose). Through the designation of
GWMAEs, the Director has the power to manage the distribution of ground water resources in

times of drought or decline in existing ground water. IDAHO CODE § 42-237a. Department
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precedent in designating GWMAs establishes that the Director uses this power to limit or deny
applications for ground water in areas where ground water is limited.

Water districts serve a similar purpose to designated GWMAs in that they allow
the Director to control the distribution of water from natural water sources within an area
needing management. See IDAHO CODE § 42-602. The procedure for establishing a water
district differs from the procedure for designating a GWMA, but the result is the same; measured
control and administration of water rights in a designated area. The Director describes the two as

follows:

The Director has a statutory responsibility to administer the use of

ground water in the state so as to protect prior surface and ground

water rights and yet allow full economic development of the state’s

underground water resources in the public interest. See Idaho

Code §§ 42-226, 42-237a.g, and 42-602.

The Director has the general responsibility for direction and

control over the distribution of water in accordance with the prior

appropriation doctrine as established by Idaho law within water

districts to be accomplished through watermasters supervised by

the Director, as provided in chapter 6, title 42, Idaho Code and

IDWR regulations.

Final Order Modifying the Boundaries of the American Falls Ground Water Management Area
(Aug. 29, 2003) at 2, a copy of which is attached hereto as Exhibit 5. Because of the similarity
in function, GWMAs are not meant to overlap water districts. This is made clear in the
modification of the American Falls GWMA.

The American Falls GMWA was designated by Order on August 3, 2001,
pursuant to Idaho Code Section 42-233b. See Order Designating the American Falls Ground
Water Management Area (Aug. 3, 2001), a copy of which is attached hereto as Exhibit 6. The
Twin Falls Canal Company and the North Side Canal Company submitted a written request

asking for the Director to promptly designate a GWMA for Basin 35 pursuant to Idaho Code

SECOND AMENDED PETITION FOR DECLARATORY RULING - 30 Client:4268776.1



Section 42-233(b). Id. at 1. The Department considered the request to be a petition for creation
of a GWMA, including all of Basin 35, in accordance with Rule of Procedure, IDAPA
37.03.11030.06. Id. However, the Department considered the action to designate the GWMA
for this portion of the ESPA as “a result of the Director’s independent initiative and . . . not . . . in
response to the petition of the canal companies.” Id.

Two years later, the Director issued a Final Order Modifying the Boundaries of
the American Falls GWMA because Water District Nos. 120 and 130 were established and these
districts covered portions of the GWMA in Administrative Basins 35, 36, 41, and 43. See
August 29, 2003 Final Order at 1. The Director stated that the GWMA was no longer needed in
these portions because it covered Water District Nos. 120 and 130 and its “continued existence
within the Water District boundaries may cause confusion in the administration of water rights.”
Id. The Director went on to say:

The establishment of Water District Nos. 120 and 130, which

includes the area within the boundaries of the American Falls

GWMA over the ESPA located in Administrative Basins 35, 36,

41, and 43, provides the Director with the more comprehensive

water administration authorities available under chapter 6, title 42,

Idaho Code. These authorities together with the “Rules for

Conjunctive Management of Surface and Ground Water

Resources” (IDAPA 37.03.11) make it unnecessary to retain the
current boundaries of the American Falls GWMA.

Id. at2.

The Department’s attempt to designate an ESPA GWMA that overlaps
established water districts is contrary to the Department’s past position. The existence of a water
district avoids the need for a GWMA and the existence of a GWMA within a water district will

only confuse the administration of water rights in the areas. The water administration authorities
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already in place give the Department the authority to manage water use, and no additional
administration procedure is required.

F. Any Order to “Cease or Reduce Withdrawal of Water” Under Idaho Code
Section 42-233b Must Include Water Rights for Domestic Purposes.

The Idaho Legislature enacted the Idaho Ground Water Actin 1951. See 1951
Idaho Sess. 423. This significant legislation provided, for the first time in Idaho, a
comprehensive framework for regulation of the use of ground water. Part of this framework
included the specific admonition of Idaho Code Section 42-229. It states:

The right to the use of ground water of this state may be acquired
only by appropriation. Such appropriation may be perfected by
means of the application permit and license procedure as provided
in this act; provided however, that in the event an appropriation has
been commenced by diversion and application to beneficial use
prior to the effective date of this act it may be perfected under such
method of appropriation. All proceedings commenced prior to the
effective date of this act for the acquisition of rights to the use of
ground water under the provisions of sections 42-201 -- 42-225,
Idaho Code, may be completed under the provisions of said
sections and rights to use of ground water may be thereby
acquired. But the administration of all rights to the use of
ground water, whenever or however acquired or to be acquired,
shall, unless specifically excepted herefrom, be governed by the
provisions of this act.

(Emphasis added.)

This language affirmatively answers any question of the inclusion of domestic
water rights in any “cease or reduce withdrawal of water” order under Idaho Code
Section 42-233b.

Without question, Idaho Code Section 42-227 “specifically excepted” excavation
and use of ground water for domestic purposes from “the permit requirement under
section 42-229, Idaho Code.” IDAHO CODE § 42-227. However, this exception does not

extinguish the requirements of appropriation of the water by diversion and application to a
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beneficial use. In fact, the last sentence of Idaho Code Section 42-227 states, “Rights to ground
water for such domestic purposes may be acquired by withdrawal and use.” IDAHO CODE
§ 42-227.

Consequently, any domestic use water rights that were decreed in the SRBA |
constitute water rights subject to administration under the mandate of Idaho Code Section 42-229
(“administration of all rights to the use of ground water . . . shall . . , be governed by the
provisions of this act.”). They all were judicially confirmed as water rights created under the
constitutional method of appropriation: “withdrawal and (beneficial) use.” IDAHO
CODE § 42-229.

Here, there are as many as 10,724 decreed domestic ground water rights within
the Director’s proposed ESPA GWMA. See Exhibit B to the Declaration of Leni Patton. In
sum, decreed domestic ground water rights in the implicated administrative l‘)asins collectively
have a diversion rate 0f 498.117 cfs for domestic use, as well as 214.557 cfs for stockwater. See
id. A conversion of these decreed domestic ground water rights from instantaneous flow rates to
annual acre-feet reveals potential decreed water use on the order of 515,950 acre-feet of ground
water annually. That sum is significant.

If the Director proceeds to create the proposed ESPA GWMA—which he should
not—these decreed domestic use water rights must be subject to any order under Section
42-233b to “cease or reduce withdrawal of water,” just like every other type of decreed or
licensed water right. Idaho Code Section 42-233b mandates this result.

The director, upon determination that the ground water supply is

insufficient to meet the demands of water rights within all or

portions of a water management area, shall order those water right

holders on a time priority basis, within the area determined by the
director [the GWMA], to cease or reduce withdrawal of water until
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such time as the director determines there is sufficient ground
water . . . .

IDAHO CODE § 42-233b (emphasis added).

This language does not exempt domestic use water rights. Consequently, if the
director issues an order based on insufficiency of water, decreed or licensed domestic use water
rights within the proposed ESPA GWMA must “cease or reduce withdrawal of water” along with
all other water rights, upon “a time priority basis.” The plain language of the Idaho Ground
Water Act mandates this result.

G. IDAPA 04.11.01.420-425 Apply to Department Proceedings.

Idaho Code Section 67-5220(5)(b) requires that an agency promulgating “its own
procedures shall include in the rule adopting its own procedures a finding that states the reasons
why the relevant portion of the attorney general’s rules were inapplicable to the agency under the
circumstances.” IDAHO CODE § 67-5220(5)(b) (emphasis added). No such finding stating the
reasons why the relevant portion of the rules were inapplicable is included within the
Department’s Procedural Rules. See IDAPA 37.01.01.050. Accordingly, IDAPA 04.11.01.423

indeed does apply to the Department. See IDAHO CODE § 67-5220(5)(a).
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III. CONCLUSION

For the foregoing reasons, Sun Valley respectfully requests a declaration by the
Director in conformance with the requested relief set forth in the Petition.

DATED this ﬂmay of October, 2016.

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By.
Scott L. Campbell — Of the Fi
Attorneys for Sun Valley Company

WG

Matthew J. McGee — Of the Firm
Attorneys for Sun Valley Company
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Gary Spackman ( ) U.S. Mail, Postage Prepaid
Director Hand Delivered

IDAHO DEPARTMENT OF WATER RESOURCES ) Overnight Mail
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P.O. Box 83720
Boise, ID 83720-0098
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W. Kent Fletcher 66 U.S. Mail, Postage Prepaid
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P.O. Box 248 ( ) Overnight Mail
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Intervenor Surface Water Coalition

John K. Simpson ?@’ U.S. Mail, Postage Prepaid
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P.O. Box 63
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Irrigation District, Milner Irrigation District,
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Canal Company

Intervenor Surface Water Coalition
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WHITE & JANKOWSKI, LLP
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Facsimile (303) 825-5632

Attorneys for Intervenor City of Pocatello
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( ) Overnight Mail
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Pocatello, ID 83204-1391
Facsimile (208) 232-6109
Attorneys for Intervenor Idaho Ground Water

Appropriators, Inc.

Dylan B. Lawrence 4 U.S. Mail, Postage Prepaid
J. Will Varin ( ) Hand Delivered

VARIN WARDWELL LLC ( ) Overnight Mail

242 N. 8th St., Suite 220 ( ) Facsimile

P.O.Box 1676

Boise, ID 83701-1676

Facsimile (866) 717-1758

Attorneys for Intervenor Water District 37-B
Ground Water Association

g%bwﬂ

Scott L. pbell
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EXHIBIT C



BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF DESIGNATING THE ORDER DESIGNATING THE

EASTERN SNAKE PLAIN AQUIFER EASTERN SNAKE PLAIN

GROUND WATER MANAGEMENT AREA AQUIFER GROUND WATER
MANAGEMENT AREA

The Director ("Director’) of the Idaho Department of Water Resources (“Department”)
finds, concludes and orders:as follows:

FINDINGS OF FACT

1. On July 7,2016, fhie Ditector sent a lefter fo poténtially interested water users
stating that the Departitient “is considering creating a gronnd water mahagenient area for the
Eastem Snake Plain Aquffer:(;ESPA)” Ltr. from GarySpackmﬂn, Dir., Tddho Dept. of Water
Res. to Interested Partiss 1:(July'7, 2016) (“Lertef’). The Letter :mmd water users to
particxpatem public meetings:soheditled by the Director. The piitpose.o
was to provide water users.and/interested persons an: nppcﬂnmuy to Jeam: mgare about the possible
ground water management-area and to express their views regarding the proposal Id. The
Lettey stated that “Ta]fter hearing from water usets at the public meeting and considering the
issued;” the Director would “detide whather a ground watet managemient area should be
created.” H.-

2. The Lefter discussed historic trends of declining ESPA water levels, Snake River
flows, and epring discharges that had begun in the 1950s and had continued steadily, despite
brief “perigds of recovety.” Id. The Letter also stated that “[w]ater users and the Water
Resoutees Board are ntidertaking éfforts to enhance recharge and reduce ground water pumping
to counter the declines”” but “future conditions, including climate and water use practices are
unknown.” Id. at 2,

3. The Letter stated that pursuant to Idaho Code § 42-233b, the Director is
authorized to designate “ground water managernent areas,” that the statute “identifies several
potential tools available to the Director within a ground water management area to properly

1A copy of the letier is on the: Department’s website at: https://www.idwr.idaho.govifiles/ground_
water_mgmt/20160707-Letter-to-Waters-Users-from-Gary-Spackman-Re-Proposed-ESPA-GWMA.pdf

? The Department also issued a news release on July 13, 2016, regarding the meetings.
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mapage the sesource,” and that “formation of 4 ground water management area would have
distinct advantages” over administering only through conjunciive management delivery calls,
because the Department-can “consider the aquifer as a whole.” Id. at 2-3. The Letter stated
“It]be question is whether the ESPA is approaching the conditions of a critical ground water area
{not having sufficient ground water to provide a reasonably safe supply.).” Id. dt 2.

4, The Letter also stated that “[o]ue of the issues needing consideration will be the
areal extent of the ground water management area,” and that “[t]he Department’s technical
information suggests that the area that iinpacts water stored in the ESPA and spring discharge
extends info tributary basins.” Id.at3. The Letter listed twenty-two tributary basins and stated
that “[w]ater users in those areas are invited to participate™ in the public meetings. Id. at3. The
teibutary basins listed in the Letfer included the Big Wood River basin. Id. at 3.

5.  Onlly25 2016 the date of the ficst public meeting (in Hailey), Sun Valley
Company filed with the Depaitment a Pétition for Declaratory Ruling Regarding Creation of
ESPA Ground Warer Management Ares (“Pedition™). Sun Valley Company filed an Amended
Petition for Declaratory Rating Regarding Creation of ESPA Ground Water Maragement Ared,
on July 29, 2016 ( “Amended Petifion’). Sup Valley Company filed a Second Amended Petition
for Declaratory Ruling Regarding Creition. of . ESPA Ground Water Mandgement Area, on
Qctober 19,2016 ("Semud Amended Peﬁtmn”) The Petition, the Amended Petition, and the
Second Amended Petition (collectively, “Petitions) seek declaratory rulings pursuant to Idaho

Code § 67-5232 and Rule 400 of the Department’s Rules of Procedure (IDAPA 37.01.01.400).

6.  Asdiscussed in the Order Denying Petition for Declaratory Rulings, which is
issned herewith, the Pelitions raised a number of the same factual and legal issues that were
already pending before the Dépattriet in considering whether to designate a ground waiter
management area forthe ESPA,.

7. The Departinent conducted the public meetings referehiced ih the Létrer on the
scheduled dates (July 25~28) at the seheduled times and locations. Department staff in
attendance-at the public mestings included the Directar, Special Advisor to the Director Rich
Rigby, and Hydrogealogist Sean Vingent, The Director began each meeting with opening
comittients. Rich Rigby presented the 1egal, factual, and policy aspects of desngnntmg an ESPA
giound water managementares. Seéan Vincent presented techinical information in a presentation
titled “Hydrologic Considerations for the Possible Establishment of a Ground Water
Managernent Area for the Eastern Stiake Plain Aquifer” (“ESPA GWMA Presentation”). After
the Department presentations, the public commented and asked questions. At the conclusion of
the public participation, the Direstor closed each meeting with remarks. The Director invited
wiitten comments, to be submitted by September 1. The Department recorded the audio
presentations and public statémerits for all the public mieetitigs except the Terreton meeting.*

3 The Sun Valley Company also filed with the Dgpartment on October 19, 2016, the Declaration of Leni
‘Patton and the Declaration of Maria Gamboa.

4 Due to a techrical problem, there is no audio recording of the publlic meeting tn Terreton.
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8. At the public megtings, the Department presented hydrologic information about
the possible *“areal extent” of an ESPA ground water management area, including information
dbaoit tributary basins. The Department also discussed possible administration of ground water
in agrou nd water management area designated under Idaho Code § 42-233b. Comments and
guestions at the public meetings, and subsequent written comments, addressed many of these
sanie matters. Some attendees and commenters opposed designation of an ESPA ground water
management area or inclusion of tributary basins, while others supported one or both.

9. Some of the comments and questions at the public meetings, and subsequeat
wiitten comments, raise issues of the i mtexptetatlon and application of the CM Rules and Idaho
Code-§42-233b in spepific and possibly unigue factual circumstances. Some of the comments
and questions seek forther factual pr technical information regarding the basis for designating an
ESPA ground water management areq, or assert that additional information is necessary before a

und water management area can be designated. Some of the comments and questions seek
further factual or technical information regarding whether individual tributary basins (such as the
Big Wood River basin) should be included in‘an ESPA ground water management araa.

10.  The BSPA is defined as the aguifer underlying an area of the Eastetn Snake River
Platn. The ESPA is about 170 miles long and 60 miles wide as delineated in the repart
‘Bydmlagy and Digital Simulation of the Regional Aquifer System, Eastern Snake River Plain,
Idahio,” U.5. Geological Sarvey Proféssional Paper 1408-F, 1992, excluding ateas lyifig both
south of the Snake River and west of the line separating Sections 34 and 35, Township 10 South,
Range 20 East, Boise Meridian. Final Order Regarding Rangen, Inc.’s Petition for Delivery
Coll; Curtailing Ground Water Rights Junior to July 13, 1962, In the Matter of Distribution of
Water to Water Right Nos, 36-02551 and 36-07694 (Jan, 29, 2014) (“Final Rangen Order”) at
15; ‘Remgen, Inc. v. IDWR, 159 Idgho 798, 802, 367 P.3d 193, 197 (2015); Clear Springs Foods,
Inc. v. Spackman, 150 1daho 790, 798, 252 P.3d 71, 74 (2011); Opinion Constituting Findings of
Faet, Conclusions of Law and Recomn r, In the Matter of Distribution of Water to
Vatious Warer Righty Held by or for the Bengfit of A&B Irrigation District, et al. (Apr. 29, 2008)
(“SWC Delivery Call Recommendation”) st 3.

11.  The ESPA isa large and highly productive aquifer composed predominantly of
fracrured Quaternary basalt having an aggregate thickness that in some locations may exceed
several thousand feet. Geohydrologic Framework of the Snake River Plain, USGS Professional
Paper 1408-B, Plate 3 (1992); Final Rangen Order at 15; SWC Delivery Call Recommendation at
3; William G. Graham & Linford J, Campbell, Ground Water Resources of Idaho (IDWR, Aug.
1981) at 16, 29; Idaho State Water Plan (1daha Water Res. Bd., Nov. 2012) (“2012 State Water
Plan™) at 51; Rangen, 159 Idaho at 802, 367 P.3d at 197; Enhanced Snake Plain Aquifer Model
Version 2.1—Final Report (IDWR 2013) (“ESPAM 2.1 Final Report”) at 8-9, 11. The basalt
generally decreases in thickness toward the margins of the aquifer. Clear Springs Foods, 150
Idaho at 793-94, 252 P.3d at 74-75; ESPAM 2.1 Final Report at 12. The fractured Quaternary

3 Public comment letters can be viewed on the Department’s website at: https://www.idwr.idaho.gov/water-
rights/ground-water-management-areas/proposed.html.

ORDER DESIGNATING THE EASTERN SNAKE PLAIN AQUIFER
GROUND WATER MANAGEMENT AREA, Page 3



basalt is generally characterized by high hydranlic conductivity. Final Rangen Order at 15;
Clear Springs Foods, 150 Idaho at 793-94, 252 P.3d at 74-75. The presence of interbedded
sediments, a volcanic rift zone, and less permeable basalts result in lower hydraulic conductivity
in some areas of the aquifer. Final Rangen Order at 15; SWC Delivery Call Recommendation at
3. Notable areas of lower hydraulic conductivity are in the vicinity of Mud Lake and in the
Great Rift zone, The Great Rift zone extends north to south across the plain from the Craters of
the Moon to just west of American Falls Reservoir. Final Rangen Order at 15, 27, ESPAM 2.1
Final Report at 12. While overall ground water movement through the ESPA is from the
northgast to the southwest, Aquifer Recharge Committee Minutes (May 27, 1993, App. A, ©);
Hydrolpgic Considerations for the Possible Establishment of a Ground Water Management Area
Jor the Eastern Snake Plain Aquifer IDWR,, Jul. 25, 2016) (“"ESPA GWMA Presentation”™) at 6;
ESPAM 2.1 Final Report at 12, there can be Jocal variations in the direction and rate of ground
water movement. Aquifer Recharge Committee Minutes (Oct. 6, 1993 at 3); SWC Delivery Call
Recommendation at 3. For instanoe, areas of fower hydraulic conductivity impede the
transmission.of ground water through the aquifer, and can influence the direction of ground
water movement. Jdaho Grourd Water Assoc, v; fdaho Dep't of Water Res., 160 Idaho 119
369 P.3d 897, 913 (2016), SWC Delivery Cull Recommendation at 3.

12.  The ESPA is hydraulically connected to surface water sources, including the
Snake River. Aquifer Recharge Committee Minutes (Sep. 8, 1993 App. A at 3),I"imi Rangen
Oirder at 15, SWC Delivery Call Recommendation at 3 2012 State Water Plan at.51; Rangen,
159 Idsho at 798, 802; 367 P.3d at 197; Clear Springs Foods, 150 1daho at 793-94, 252 P.3d at
7475. The ESPA dischmtges to the Bnake River at several locations, notably sptings inthe
American Falls reach dbove Milner Dam, and in the Thousand Springs reach below Milner Dam.
Aguifer Recharge Committee Minutes (May 27, 1993, App. A, C); id. (Oct. 9, 1993 at 3); Final
Rangen Orider 8t 15; Rungen, Inc, v. IDWR, 159 Iiabo 798, 802, 367 P.3d 193, 197 (2015);
ESPAM 2.1 Final Repart at 13, Surface water saurces hydraulically connected 1o the ESPA may
either gain water from the BSPA or lose water to the BSPA. Aquifer Recharge Committee
Minutes (Atg. 5, 1993 at 13); id. (Sep. &, 1993 App. A at 3); SWC Delivery Call
ndation at 3; 2012 State Water Plan at 51; Clear Springs Foods, 150 Idaho at 793-94,
252 P34 at 74-75; ESPAM 2.1 Final Report 4 14, The existence aud magnitude of surfice
water souree gains or losses in any particular location depends primarily on local ground water
elevations and hydraulic condoctivity of the interconnecting gealogie structure. Aquifer
Rechiarge Committes Minutes {Aug. 5, 1993 at 4); Final Rangen Order at 15-16; Rangen. 159
Iddho at 802, 367 P.3d at 197; Clear Springs Foods, 150 Idaho at 793-94, 252 P.3d at 74-75;
ESPAM 2.1 Fingl Reportat 14. Local ground water elevations, in turn, can be influenced by
nateral events (e.g., precipitation or drought, seepage and underflow from tributary basins),
human activities (e.g., ground water withdrawals, surface water irrigation practices, or managed
recharge), and the geologic structure and hydraulic conductivity of nearby portions of the ESPA
and/or tributary basins. Aquifer Recharge Committee Minutes (Aug. 5, 1993 at 4-5).

13, A “tibutary basin™is a basin that contributes water to the ESPA, even in small or
intérmittent quantities. The water in the BSPA comes pmnan]y from tributary basins, either
ﬂd ndwater underflow from tributary aquifers or water in tributary streams that infiltrates

y through the streambed and into the ESPA or indirectly when it is used for irrigation.
ESPAM 2.1 Final Report at 99, Figure 8; ESPA GWMA Presentation.
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14.  Ralston and others conecluded that every acre-foot of water consumptively used in
the tribntary basins ultimately reduces the flow of the Snake River. Ralston, D. R., Broadhead,
R., and Grant, D). L., 1984, Hydrologic and Legal Assessment of Ground Water Management
Alternatives for Idaho: Idaho Water Resources Research Institute, Technical completion Report
WRIP/371405, University of Idaho, Moscow, ldaho, 159 p. ESPA GWMA Presentation;
Aquifer Recharge Committee Minutes. Consumptive use in tributary basins generally reduces
storage in the ESPA because the aquifer is hydraunlically connected to the Snake River.

15.  The following “tributary basins” contribute water to the ESPA:

Clover Creek Birch Creek Palisades Creek Bannock Creek
Thorn Creek Medicine Lodge Creek Willow Creek Rock Creek

Big Wood River ~ Beaver Cieck Blackfoot River Raft River
Little Wood River  Camas Creck Raoss Fork Goose Creek
Big Lost River Henry's Fork Portneuf River RBig Cottonwood
Little Lost River  Teton River

ESPA GWMA Presentation; Lettr.

16.  Oftenaquifers in the tributary basins differ from the ESPA in fhat the tributary
aquifers are composed primarily of materials other than Quaternary basalt, such as alluvial
sediments. ‘While all of thege tributaty basins are hydeaulically connected to the ESPA, the
nature and extent of hydrawlic.connection varies. Many of these tributary basins are
hydranlically connected to the ESPA by a combination of ground water underflow and seepage
from tributary streams. Sors are conhected primarily by ground water underflow while others
are connected to the ESPA primarily by seepage from tributary streams. BSPA GWMA
Presentation; Graham & Campbell, Ground Water Resources of Idaho.

17.  Insometributary busins there are water supply, use, and management issues that
are specifie or wnigue to the individual basin, Examples are the Big Laost River basin and the
Portneuf River basin. Some water supply, use, and management issues are dlready being
addressed through local effotts, The Director has designated ground water management areas or
critical ground water areas in somie of the tributary basins. Examples are the Artesian City,
Cottonwood, West Oakley Fan, and Oakiey Kenyon Critical Ground Water Areas in the Goose
Creek basin,

18.  The ESPA is a vital source of water for the State of Idaho, Approximately a
million acres of larid on the Snake River Plain are irrigated by ground water pumped directly
from the BSPA. The ESPA is hydraulically connected to the Snake River and indirectly supports
surface water irrigation of roughly another million acres. ESPA-supported agriculture is crucial
to Idaho’s food supply and to the economies of communities across southern Idaho.
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19.  Initial irrigation development in Idabo began in the secand half of the 19™ century
when water was diverted from the Snake River and its tributaries by canals and ditches and
delivered to crops in the field. Under this system of “gravity” or “flood” irrigation, the reliable
itrigation season flow of the Snake River ahove Milner Dam had been fully appropriated by the
early 19003. Much nf this xmgaﬁan water was not consumed by crops, however, but rather

: ) " vecharge significantly increased storage in the ESPA
mﬁlsgﬁngdxﬂ@axg&mm ﬂmmm Before ground water development of the ESPA
began in carnest in the early 19505, the ESPA gained an estimated 17 million acre-feet (“AF™) of
storage. St ing discharges ifto the Snake River in the canyon downstream from Milner Dam
increased from their pre-irrigation era levels of approximately 4,200 cubic feet per second (“cfs™)
to-more than 6,500 cfs, ESPA GWMA Presentation; Letter; 2012 State Water Plang Aqnifer
Rexharge Qomnnmﬁimm

20.  Largescale ground water developmert of the BSPA began in the late 1940s using
vertical turhine pumps Wymkﬁvdyinexpmsim electricity from Iddho Power
Company’s bydropower projests in the canyon downstream from Milaer Dam. During thie satiie
petiod, the-amourt of “ineidental™ rechsrge to the ESPA hegan degreasing as a result of
conversions fron Mm“ﬁeﬂ'ﬁﬁmﬂmmmmm(massmmm)
2012 State Water Plan; Aqiifer Recharge Conimittee Minutes.

21,  Someindividmals and entities snggest in their written comments that existing
hydrologie data does not support wconclusion there is insufficient gronnd water to provide a
reasonahle safe supply forextating usiss in the basin, See Ltx. from Rob Harris, attorney for the
City of Idaho Falls, to Gary Spackrizn, Dir. of Idalio Dept. of Water Res. 3 (Sept. 1, 2016).
Hydrologic data describing the combined ESPA Snake River system demonstrates otherwise.
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22,  ESPA storage and spring discharges began to decline due in part to the increased

smund water pumping and the decrease in “incidental” recharge; droughts and changes in
patierns also contributed to the declines. 2006 S.C.R. No. 136 (2006 Idaho Sess. Laws

1392); Aquifer Recharge Committee Minutes (May 27, 1993 & App. A, C); id. (Aug. 5, 1993 at
5, 13-14 & App. A at 2-3, App. Cat 1, App. D at 7); id. (Sep. 8, 1993 App. A at 7); Final
Rangen Order at 12 (discussing the reasons for declines in spring flows); SWC Delivery Call
Recommendation at 5-7; 2012 State Water Plan at 52; ESPA GWMA Presentation at 23; IWRB
Web Page for BSPA CAMP (https://www.idwr.idaho.gov/waterboard/WaterPlanning/CAMP/
ESPA/default.htm); ESPAM 2.1 Final Report at 13-15. The following figure illustrates the
change in aquifer storage content and combined spring discharges from 1912 to 2015.

Cumulative Volume Change of Water Stored Within ESPA

EEEERERE

Combined Springs Discharge (ofs)

, ii“l lliillll!lllli[!ll[llll ‘:é m
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23,  Between 1952 and 2013, ESPA storage decreased by an estimated 13 million AF,
and spring flows at Thousand Springs dropped from a peak of approximately 6,700 cfs to 5,200
cfs. See Aquifer Recharge Committee Minutes (May 27, 1993, App. C) (describing declines
from 1953 to 1993); id. (Aug. 5, 1993 App. C at 1) (describing spring discharge trends from the
early 1900s to 1993); id. (Sep. 8, 1993 App. A at 7) (describing ESPA water levels and spring
discharges); Final Rangen Order at 11 (stating that spring flows in the area of the Curren Tunnel
“declined by over 33 cfs between 1966 and 2012"); id. at 16 (discussing declines in aquifer
levels and spring flows from 1980 to 2008); 2012 State Water Plan at 52; ESPA GWMA
Presentation 6t 9, 10-22, 24; Rangen, 159 Idaho at 802, 367 P.3d at 197. From 1980 to 2013,
ESPA storage declined by an even greater average of 260,000 AF annually demonstrating that
declines in the aquifer are accelerating. ESPA storage and spring discharges have continued to
decline since 2013. ESPA GWMA Presentation at 9, 10-22, 24. While there have been brief
periads of recovery (increased aquifer levels and spring discharges), the overall downward trend
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of decreasing ESPA storage and spring discharges has continued. 2006 S.C.R. No. 136 (2006
Idaho Sess. Laws lB%,Mni&rMmﬂnmmmeeMimtes(Sep.G 1993 App. A at 7)
{describing ESPA water levels and s dlschm?gmfmm 190010 1990); ESPA GWMA
Presentation at9, 10-22, 24. Eachmvery peak is lower than the previous peak, and each
declining trough is Jower than the previous trongh. Aquifer Recharge Committee Minntes (May
27, 1993 App, B); ESPA GWMA Presenration ot 9, 1022, 24.

24.  The following fignre illustrates spatially distributed changes in water surface
elevations within BSPAM from 198010 2013. Changes in water surface elevations are based on
mass water level measurements conducted by the IDWR and the United States Geologic Survey
(“UBGS™) in 1980 and 2013, In that time, total aquifer content declined by approximately six
milliori AF. Between 1980 and 2013, the average depth to water snrface across the entite ESPA
declined by epproximatsly 14 fest.
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25.  The following figure illustrates declining discharge from ﬁleBSPA. From 1958
to present, reach gains from Milnerto King Hill have been in continuous decline.® The gain in
the Milner to King Hill reach of the Snake River is comprised primarily of ESPA spring
discharge in the Thousand Springs area, but also includes contribution from sources such as
surface water tributaries, irrigation return flows, and ground water discharge from sonrces south
of the Snake River. The figure quantifies the total reach gain in acre-fegt for the period
November through February for years 1958 through 2016.

Snake River Milnerto King Hill Reach Volume

Nov, to Feb, Reach Volume {miliion AR

‘The reach gain between Milherand King Hill was caloylated by subtracting flow

Milner frony flows measured at King Hill. The total reach gain Yolume was quantxﬁed during the
non-irrigation months when BSPA spring dischiarge comprises the latigest contribution of the
reach gains volume and minimizgs the contributions from tributary inflows and impacts from
irrigation practices. While there are annual fluctuations in the Milner to King Hill reach gain, the
overall velume decreased at an approximate rate of 8,000 AF per year averthe 59 year period.
The total difference in flow from 1958 te present is approximately 500,000 AF.

© 1958 to prasent was ehosen as the period of analysis as it répresents the “modern” operating conditions on the
Stake River dbove King Hill. Thie“miodern™ designation characterizes vpetations as they have existed since the
completion and apetation of the Palisades Dam and the implementation of the Winter Water Savings agréements
between the United States Buredy of Reclamation and the storage waler spaceholders of American Falls, Jackson,
and Palisades Resefvoirs; In addition, a.large number of water rights diverting ground water from the ESPA and
spring ‘water from the Thousand, Springs complex were licensed and decréed after 1958 and are currently
administered by the Department.
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26.  As part of the consideration of whether there is “sufficient ground water to
provide a reasonably safe supply for itrigation of cultivated lands or othier uses in the basin,”
other hydraulically connected souices must be consideted. Hydraulically connected water
sources include the Snake River and spring complexes in the American Falls and Thousand
Spring areas. The aquifer discharges to thie Snake River, increasing gains in the Snake River.
Tpreased gains in the river are subsequently diverted onto the Eastern Stske River Plain for
irrigation and other uses.

- 27.  Martin-Curren Tunne] is the decreed water source for eleven irrigation water
rights with a total authorized diversion rate of 11.29 cfs and three fish propagation water rights
with a tofal authorized diversion ratg of 75.99 ofs. IDWR began monitoring discharge at the
Murtin-Curren Tunnel ini 1993, following comyplaints of insufficient water supply for irfigation.
In 2011, tRangen Inc., which owns and operates the Rangen Fish Hatchery, filed a delivery call
against jnior gronnd water users clairting injury from alleged reductions jn discharge from the

Aartin-Curren Tunnel. In response fo the detivery call, theDepamnedthundﬂmngan. Inc.
was injured in the amount of 9,1 cfs by Jnniar ground water putnping. Tunne] discharge deelined
bepween 1993 and 2015, and‘torine] dishatgs has-continued to b instiffiefent to supply
irfigafion and fish propagatior uses. i 2014 and 2015, the annual average tumnel dischargs was
three cfs and the monthly average flow in July was one cfs. Refer fo the following figure for
Hlustration of Martin<Gurren Tunpel discharge from 1993 to 2015, Discharge measurementof
fhe Martin-Curren Tunnel was modified in 1996 to the corrent practice and is illustrated in the
figure by the transition from a dashed to solid line in the hydrograph.

Dally-Average Fiow{cfs)
S

-]
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28,  Box Canyon is a large spring in the Thousand Springs complex. Flows in Box
Canyon have been measured ceminueusly beginning in 1950.7 Box Canyen has the longest flow
megsurement record of any spring in the Thousand Spring complex and is an indicator spring for
discharge from the Thousand Springs complex. In addition, Box Canyon discharge is a predictor
variable in the Department’s SWC Delivery Call Methodology Order used to compute fhe water
supply available to the SWC for the upcoming irrigation season. Box Canyon discharge was
selected a3 a predjctor variable by a technical working group comprised of representatives from
bath IGWA and the SWC. Box Canyon discharge was selected by the technical working group
as a predictor varisble in a multi-linear regression model to represent and agcount for aquifer
discharge to the reaches of the Snake River that supply water to the SWC, Box Canyon
discharge is trending down in the period of record reviewed (1958 to present) as depicted in the
figure below,

BoxCanyon Discharge Volume

Annusl Discharge Vol (milllon AR}

~ am50 1960 1970 1980 1990 2000 2010 2020

‘The annual Bax Canyon discharge volume has decreased from approximately 301,000
AF in water year 1958 to 218,000 AF in water year 2016, a loss of 83,000 AF. The loss occurred
at an average annnal rate of approximately 1,370 AF.

29.  In2005 the SWC filed a delivery call against junior ground water users alleging
injury to the SWC surface water rights diverted between the American Falls Resetvoir Dam and
the Miner Dam on the Snake River. In response to the delivery call, the Department has found
that injury occurs to the SWC from junior ground water pumping during water years when the

7 Gage 13095500 “Box Canyon Springs NR Wendell ID" is a continuous stream flow moaitoring gaging
station operated and maintained by the United States Geologic Survey.

ORDER DESIGNATING THE EASTERN SNAKE PLAIN AQUIFER
GROUND WATER MANAGEMENT AREA, Page 11



BWC’s reasonable in-season demand is greater than their water supply as determined by the:
Dapattment SWC Delivery Call Methodology Order. The annual reach gain in the Snake River
froim the near Blackfoot to Neeley reach of the Snake River is commonly considered. an indicator
of the SWC’'s natural flow water supply. Reach gains from 1958 to present are; illustrated in the

figure below.

Snake River Blackfoot to Neeley Reach Volume

I
[

tn

e

Annyal Reach Galey Yolume (imiltion AR)
E

4850 1960 1970 1080 1990 2000 2000 2020

The anmual reach gain bevwesn Biackfom and Neeley hias béen calculated using the State’s
Regesvoir Operations Planning Model® since the 1970s. The near Blackfoot to Neely reach gain
represeits the aount of flow accruidg to thie Snake River below the Snake River [near]
Eackfmt,gagﬁ and abcwe the Sxiake River [near] Meeley gage'®. Inflows from the Portneuf
Riwer near Pocatella" are sublracted fromm the volume, Most of the reach gain in this estimate is
dischnrge from the ESPA 10 the Snake River from a series of springs located above.and within
thhﬁmeﬁcan Falls Reservoir. Some of the reach gain i5 unmeasured tributary inflow. From

¥*The Department has maintained a planning tnodel on behalf of the Idaho Water Resources Board sitice thie
1970s:te help. the Board evaluate how changes in reservoir operations would impact surface water shortages in the
Snake River basin, River Operations Studies for Idahe, ldaho Water Resource Board, Boise, Id, Idaho Water
Resouree Board, 1973,

#Gige 13069500 “Snake River nr Blackfot, ID” is a contintious stream flow monitoring gaging statioti
operatéd and maintained by the United States Geologic Survey.

wﬁa’;g_e- 13077000 “8nake River at Neeley, ID" is a continuous stream flow monitoring gaging station operated
and maintained by the United States Geologic Survey.

"' Gage 13075500 “Portrieuf River o Pocatello™ is a continuous stream flow monitoring gaging station
‘operated and maintained by the United States Geologic Survey.
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1958 through 2002 the total annual gains exceeded 1,600,000 AF. Since 2003, the annual reach
gain has declined and in only one year, 2009, has the reach gain exceeded 1,600,000 AF.

30.  Asdiscussed below, the potential for ground water withdrawals from the ESPA to
adversely affect surface water flows was recognized when large scale ground water development
began, Numerpus actions over the years have attempted to address the trend of declining ESPA
stotage and spring discharges.

31.  TheIdaho Legislature enacted comprehensive ground water legislation in 1951
and 1953. 1951 Idaho Sess. Laws423-29; 1953 Idaho Sess. Laws 277-91 (*Ground Water
Actr). TheGround Water Act-explicitly recognized the potential for ground water use to affect
stream flows and senior sitface water rights, and included pmvxsxons for resolving claims that
Junior priority ground water riphts were adversely affecting senior surface water rights. 1953
Tdaho Ssss. Laws 285-86, Iditic-Code §§ 42-237a(g), 42-237b. The Ground Water Act
authorized the Director (then the “state reclamation engineer™) to designate “critical ground
water dreas,” 1953 1dahg Sess, Laws 278, 281; Idaho Code §§ 42-226,42-2334, and was later
ariended to atithorize designation of “ground water management areas.” 1982 Idaho Sess, Laws
165; Idaho Code § 42-233b, Subsequent amendments to the “ground water management area”
pr{wi&lﬂm authorized the Directer to approve ground water managemept plans for, among other
ings, managing the effects of ground water withdrawals on hydraulicdlly connected surface
waiters. 2000 Jdsho Sess. Laws 187; Ydaho Code § 42-233b. The Department has designated a,
nirbier-of rélatively small “critical ground water areas” and “ground water managément areas”
over the years.

32.  Inthe 1960s and 70s, ground water pumping in the Cottonwood Creek, Buckbora
Creek, and Raft River-aréas of Cussia County resulted in disputes and Iitigation among ground
water users. State ex rek Tappen v. Smith, 92 Idaho 451, 444 P.2d 412 (1968); Baker-v. Ore-Ida
Foods, dnc., 95 Idaho 575, 513 P.2d 627 ( 1973), Briggs v. Golden Valley Land & Cattle Co., 97
Idaho 427, 546 P.2d 382 (1976},

33,  Theldaho Po&ler(:mmpany filed lawsuits in the late 1970s and zatly 1980s that
sought o protect the company’s hydropower water rights at Swan Falls Dam and several other
profects from upstream depletions. The resulting controversy was resolved through the
setflement proposéd in the 1984 Swan Falls Agreement, which among other things included a
proposal that the State Water Plan be amended to increase the minimum flows at the Murphy
gaging station (downstream from Swén Falls) while retaining a “zero™ minitnum flow at Milner
Pdm. 2012 State Water Plan; Clear Springs Foods, Inc. v. Spackman, 150 Idaho 790, 252 P.3d
71 (2011); Memarandum Decision and Order on Cross-Motions for Summary Judgment, SRBA
Consolidated Subcase No. 00-92023 (Apr. 18, 2008). The Swan Falls Agreement and State
‘Water Plaa recognized that Snake River flows downstream from Milner Dam “may consist
almost entirely of grourid-water discharge during portions of low water years,” and the ESPA
“which provides this water must thetefore be managed as an integral patt of the river system.
1986 State Water Plan at 35." The State Water Plan was amended to include the Murphy and

Y ppis framework was reaffirmed in the latest revision of the State Water Plan, as will be discussed.
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hmngrmimmum flows, and the Lepislature ratified the amendments. 1985 Idaho Sess, Laws
514.

34. In 1982, the Idaho Legislature enacted legislation authorizing the creation of

aquermchatge districts, and declaring the appropriation and underground storage of water by

uifer recharge districts to be a beneficial use of water. 1982 Idaho Sess. Laws 538-39. In
1986, the Legislature established an interim legislative committee an ground water resources “to
undertake and complete a study of the statutory framework for controlling the allocation,
develapment, and distribution of the State’s ground water resources,” and to “report findings,
recommendations and recommended legislation.” 1986 Idaho Sess. Laws 873. In 1993, the
Legislature established an interim legislative committee on aquifer recharge “to undertake and
complete a study regarding recharge of Idaho's aquifers” and “make recommendations for
implementation of a recharge policy.” 1993 Idaho Sess. Laws 1572,

35, In 1992, Department Director R. Keith Higginson issued a moratorium order
finding, among other things, fhat aquifers in the Snake River basin were “being stressed by the
tednetion it natural rechargs [due to drought], from reduced recharge due to changes in
diversion:and use of surface waters .., . and by the increased volume of pumping.” Moratorium
Qriler, In the Matter of Applications for Permits for Diversion and Use of Surface and Ground
Water Wirhin the Snake River Basin Upstream From the USGS Guuge on the Snake River Near
Weiser {May 15, 1992),4 1. The order found that “lowered aguifer levels in the aquifers across
much of the Snake River Basin . . . have resulted in numerous wells . . . becoming unusable,” and
“[lowered ground water levels also rednee spring discharge needed to maintain stream and dver
flows.” 1d. The Direotar therefore ordered that “a moratorinm is established on the processing
and approval pf presently-pending and new applications for permits to appropriate water from all
surface antl ground water sonrees within the Snake River Basin” upstream from the USGS gage
fieur Welser. 7d. at2.* Themoratorium has heen modified but remains in place for the ESPA,
as well as miich of the surrounding area. Antended Moratoriumn Qrder, It the Matter of
Agplieations for Permits for Diversion und Use of Surface and Ground Water Within the Eastern
Snuke River Plain Avea and the Boise River Drainage (Apr. 30, 1993).

36, In 1993, owners nfwatzr rights for water flowing from the Martin-Curren Tunnel
filed a delivery call with the Department seeking curtailment of junior-prierity ground water
rights diverting from the ESPA. Musserv. Higginson, 125 Idaho 392, 871 P.2d 809 (1994). The
Muswer litigation ultimately Jed to adoption of the Department’s “Rules for Conjunctive
Management of Surface and Ground Water Resources.” IDAPA 37.03.11.000 —.050.

37. In 1994, A&B Irrigation District filed a conjunctive management delivery call
with the Department, seeking administration of junior priority ground water rights from the

15 The Legialature alsa authorized commencement of the SRBA, “'in large pafrt to tesolve the legal relationship
between the rights of the ground water puriipers on the Snake River Plain and the rights of Idaho Power at its Swan
Falls Dam.™ A & B Irr. Dist. v. ldaho Conservation League, 131 Tdaho 411, 422, 958 P.2d 568, 579 (1997)
{citation omitted).

" The order recognized certain limited exceptions to the moratorium, including applications for domestic use
and nop-tonsumptives uses, Jd. at2-3.
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ESPA. A&B, the Departrient, and others entered into an agreement in 1995 that, among other
things, stayed A&B’s delivery call nntil a Mofion to Proceed was filed thh the Director. 4 & B
Irr. Dist, v. IDWR, 153 Idaho 500, 503-04, 284 P.3d 225, 228-29 (2012)."

38,  Inthe late 1990s and early 2000s, surface water users and ground water users
entered into negotiations in lieu of litigation regarding disagreements over the nature and extent
of interconniection between surface water and ground water sources in the Snake River Basin,
and alleged injuries to senior priority surface water rights resulting from ground water diversions
from the ESPA. The negotiations resulted in a series of inferim stipulated agreements during the
period from 2000 to 2004. See, e.g., Interim Stipulated Agreement for Areas Within and Near
IDWR Administrative Basin 36 (2001); Interim Stipulated Agreement for Areas Within and Near
IDWR Administrative Basin 35 (2001},

39.  In 2004, ground water districts and spring users in the Thonsand Springs reach of
the Snake River entered into an aquifer mitigation, recovery, and restoration agreement that was
dlso signed by the Governor, the Speaker of the Idaho House Of Representatives, and the
President Pro Term of the Idako Senate. The 2004 agresmmeént set forth a number of legislative
praposals to address disputes arising from declines in ESPA storage and spring discharges. The
Euastern Snoke Plain Aquifer Mitigation, Recovery and Restoration Agreement for 2004 {Mar,
20, 2004).

40.  Concerns over detlines in ESPA storage and spring discharges also led toefforts
to create-a ground water model of the ESPA suitable for conjunctive administration, Work
béggan on the Enhanced Sriake Plan Aquifer Model (“ESFAM™) Version 1.0 in 2000, ESPAM
1.0'was almost immediately updated to ESPAM 1.1, which the Department used from 2005 to
early 2012 in responding to conjnnctive administration delivery calls. ESPAM 2.0 was
calibrated in Tuly 2012, and re-calibrated in Noveniber 2012, resulting in the release of ESPAM
2.1, which i the cairrent vetsion of the model.. The Eastern Snake Hydrologic Modeling
Coromittez participated in developing and refining BSPAM, Rt is anticipated that work on
refining ESPAM will continue. ESPAM 2,1 Final Report.

4l.  While ESPAM was based on the: U.S. Geological Survey's Regional Aquifer
System Analysis (RASA) program, BSPAM was intended in large part to assist in conjunctive
management of surface water and groond water resources under state law. The RASA
boundaries were therefore modified in ESPAM 1.0 and 1.1 to include irrigated areas in the
Kilgore, Rexburg Bench, American Falls, and Oakley Fan areas, and also the Big Lost River
drainage up to Mackay Dam. The Twin Falls tract was excluded from ESPAM because the
Snake River is deeply incised between Kimberly and King Hill, and there is litfle communication
between the aguifers on the north and south sides of the Snake River. ESPAM 2.1 includes
additional refinpments to the model bonndary in the Hagerman, Pocatello, Big Lost River basin,
and Little Lost River basin, areas. ESPAM 2.1 Final Report.

42.  Inthe last ten years, holders of water rights to divert from the Snake River and the
tributary springs have filed or renewed delivery calls under the Conjunctive Management Rules.

13 A&B filed a Motion to Proceed in 2007, Jd.
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See, e.g., American Falls Res. Dist. No. 2 v. IDWR, 143 dsho 862, 154 P.3d 433 (2007); Clear
Springs Foads, Ine. v. Spackman, 150 1dzho 790, 252 P,3d 71 (2011); A&B Irt. Dist.v. IDWR,
153 Iddaho 500, 284 P.3d 225 {2012); Rangen, Inc. v. IDWR, 159 Idaho 798, 367 P.3d 193
{2015). The conjunctive igement delivery calls have resulted in issuance of administrative
curtailment ordess and mplemantaﬁnn uof mitigation plans.

43.  In 2006, the Idaho Legislature found that “extended drought, changes in irrigation
practices, and ground water pumping have resulted in reduced spring discharges and feach gains
from the [ESPA] and areas of declining aquer levels” and “have resulted in insufficient water
supplies to satisfy existing beneficial users;” and “conflicts between holders of water rights
diverting from surface and ground warer.” 2006 Idzho Sess. Laws 1392 (S.CR. No. 136), The
Legislature therefore requested that the Tdsha Water Resource Board (“IWRB") pursue
“development of a comprehiensive-aguifer management plan for the [ESPA] for submission to
and approval by flie Ideho Legistature™ & at 1393. The TWRB developed and in 2009
gubmitted to the Legiglatute the “Badtern Snake Pldin Aquifer Comprehensive Aqguifer
Mansgement Plan” (“ESPA CAMP™), which the Legislature approved. 2009 Idaho Sess. Laws
703-04, The BSPA CAMP “estabiishios a fong-term program for managing the watersupply and
demand in the ESPA through a phésell approach to implementation, together with an adaptive.
Wianagerosnt process to allow for adinstents or changes in management techniques as
implementation proceeds.” BESPA CAMPat4. The ESPA CAMP program has not been fully
fanded, however.

44 1h 2009, theStaw} of Iénlm and Idaho Power Campany resolved SRBA. li'ﬁga&ﬁn

firnatio a.nmuber of kgtslatwe and administrative achansginainding
execntion by the Idalm Wam Remnm_a Board and Idsho Power Company of a “Memgrandum of
. ; iquiferregharge. The MOA recognized that the Swan, Palls
¢t the mimii diily flow at Milfier Dam shall remain at zero,” dod
%eognizad that the esmbhmafamrb minimum flow at Milner Dant’* meant, among other
things, that Snake River flows dewastream from Milner “at times may consist almost entirely of
ground-water discharge™ and *thersfiiteithe [ESPA] must be managed as an integral part of fhe
Snake River,” The MOA also mtagmzsdthat ESPA CAMP “establishes a long-term
ydmlagm target for managed reckarge”and that it was in the parties’ mutual interest “to wotk
eaoperatively to explore and develtp-a:managed recharge prograni for the Snake River Basin.™
Memoranduth of Agreement (May 6, 2009); A Resolution, In the Matter of a Memorandum of
Agreement Regarding the lmplenmntmion of Managed Recharge Under the Eastern Snake Plain
Aquifer Management Plan and State'Law (IWRB) (Apr. 30, 2009).

45.  In 2012, the Idaho Water Resource Board adopted the current version of the State
Water Plan, which in Policy 4D states “Tt]he Eastern Snake Plain Aquifer and the Snake River
below Milner Dam should be managed eagju::ctively to provide a sustainable water supply for
all existing and futore beneficial uses within dnd downstream of the ESPA.” 2012 State Water
Plan at 51. The supporting discussion states that at times “the Snake Rwet flow at the Musphy
Gage consists mostly of ESPA discharge from the Thousand Springs area,” that conjunetive
management is “key to meeting the Murphy minimum stream flows,” and that “it is in the public
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interest to conjunctively manage the ESPA and the Snake River to lessen or obviate the need for
broad-scale water rights administration to accomplish general water-management goals.” Id. &n.
6. Policy4D of the 2012 State Water Plan “embraces the conjunctive management, goals and
objectives of the ESPA CAMP.” Id. at 53.

46.  In 2015, the Surface Water Coalition (“SWC”)'6 entered into a historic private
settlement agreement (“Settlement Agreement”) where members of the Idaho Ground Water
Approptiators, Inc. (“TGWA™), agreed to a series of voluntary practices intended to stabilize and
reverse declining ESPA water level trends in exchange for safe harbor from curtailment under
the SWC Delivery Call. Only ground water users actively participating in a ground water district
on the ESPA were granted safe harbor by the agreement. Settlement Agreenient Entered into
June 30, 2015 Between Participating Members of the Surface Water Coalifion and Pamczpatmg
Members of the {daho Ground Water Approprigtors, Inc. Yoluntaty on-geing practices
described in the setflementdgreement included, among other things: a 240,000 AF per-year
reduction of consumptive ground water use; direct delivery of 50,000 AF of storage water to the
SWC; a reduction in the duration of the iigation season; mandatory measurement device
mstallﬁﬁen, and support of an annual stats recharge goal of 250,000:AF. The Settlement

also establishied & goal of returning ground water levels’to the average of the ground
wateriavels from 1991-2001 by April 2026. In addition, intermediate ground water level
benchitarks were established in the Seitlement Agreement occummg’at April 2020 and Aptil
2023. Finally, the Settlement Agreement calls for “adaptive managément meastires” to be.
established nd implemented 4f the ground water level benchmarkx or goal ave not achieved.

47.  In2016, the SWC and IGWA entered into a stipulated tmr.rgatxon plan for
purposes of resolvinig the SWC’s delivery call under the Conjunctive Mariagérient Rules.
Surface Water Coalition’s and IGWA ‘s Stipylated Mitigation Plan and Request for Order, In the.
Matter of the Distribution of Water to Various Water Rights Held By and for thie Benefit of A&B
Trrigattion Districy, et al. (IPWR Dotket No. CM-MP-2016-001) (Mar. 9, 2016). The stipulited
mitigagon plan was based-an the term and conditions of the Serlement Agreement, including
atloption Hf the managenieiit praciites, ground water level goal and benchmérks, ddd adaptive
management measures, The Director approved the stipuldted mitigation plan. Fingl Order
Appraving Stipulated Mitigation Plan, In the Matter of the Distribution of Water to Various
Water Rights Held By and for the Benefit of A&B Irrigation District, et al. IDWR Dacket No.
CM-MP-2016-001) (May 2, 2016).

48.  The hydrologic data demonstrates that declines in ESPA storage and spring
discharges have continued steadily for the last sixty years, despite long-standing recognition of
the problem and.repeated attempts to addsess it through legislation and administration. While
water users and the IWRB are undertaking efforts to enhance recharge and reduce ground water
pumping to counter the declines, the ESPA CAMP has yet to be fully implemented, the proposed
seftlement is a private agreement that peitains only to the SWC’s delivery call, and future
conditions, including climate and water use practices, are unknown.

16 The Surface Water Coalition”s members are: A&B Irrigation District, American Falls Reservoir District #2,
Burley Irrigation District, Milner Irrigation District, Minidoka Irrigation District, North Side Canal Company, and
Twin Falls Canal Company.

ORDER DESIGNATING THE EASTERN SNAKE PLAIN AQUIFER
GROUND WATER MANAGEMENT AREA, Page 17



CONCLUSIONS OF LAW

{.  Idaho Code §42-233b authorizes the Director to designate a “ground water
management area” when the Director determines a ground water basin “may be appreaching the
conditions of actitical ground water area.” The decision of whether to designate a “ground
watgr management area” is committed to the Director’s discretion. For the reasons discussed
helow, the Directar in an exercise of his authority and discretion under Idaho Code § 42-233b
designates a “gronnd Water masagement area” for the ESPA that corresponds to the boundaries
of ESPAM 2.1, excluding: paits of the Big Lost River Basin; the Big Wood River ground water
management ared; and the Artesian Cxty. Blue Gulch, Cottonwood, West Oakley Fan and Qakley
Kenyen critical ground water areas,’

2, IdahoCode §42-233b is part of the Idaho “Ground Water Act.” A&B Ir. Dist. v.

amented in the satly 1950s anthorized two options for addressing insufficient or decrefsing
ground water supplies: (1} limitig or denying new ground watet applications in designated
“critical ground waterareas,™ 1953 Iddho Sess. Laws 281-82; Idaho Code § 42-233a; State ex

rel, Tuppun v, Smith, 92 1deho 451, 444 P.2d 412 (1968); and (2) “prohibiting or limiting"
withdmwals trder existing gronhd water rights if the withdrawals adversely affected “the présent
or future use of any prior sufface or ground water right.” 1953 Idaho Sess. Laws 285; Idaho
Code § 42-237a(8).

8.  Subsegoent amendrhents to the Ground Water Act authorized a third option for
addmmngmwﬁ’mm ground watersupplies: “ground water management areas.” Tdaho Code §
42-933h as enhcted in 1982 and amended in 2000 and 2016 authiarizes the Director to.designate
“ground water fianageniént dreas,” and approve “a.ground water managenient plan for the area”
that provides “for manaping the-effects of ground water withdraieals on the aquifer . . , and on
anyother hydravlically connected sources of water.” Idaho Cofle § 42-233b; 1982 Idaho Sess.
Laws 165; 2000 Tdatio Ségs. Lasws 187, 2016 Idaho Sess. Laws 848. Ground wafér usér
complying with an approvelrl groutid water management plan “shall not be subject to
administeation on a tiore:priority basis” if the Director determines the:ground water supply is
insufficient {6 meet demiands within the ground water management area. Idaho Code § 42-233b.

4, A “ground water inanagement atea” is defined as “any ground water basin or
designated part thereof which the director of the department of water resources has determined
may be appsoaching the condifions of a critical ground water area.” Idaho Code § 42-233b. A
*eritical ground wdter area,” in'turn, is defined as “any ground water basin, or designated part
thereof, not having sufﬁeisnt'gmund water to provide a reasonably safe supply for irrigation of
enltivated lands, or other uses in the basin 4t the then current rates-of withdrawal, or rates of
withdrawal projected by consideration of valid and outstanding applications and permits” as
determined by the Director. Idaho Code § 42-233a. A “ground water management area,”

w While there is overlap between the ESPA ground water management area created by this order and the Twin
Falls ground water management area, the Twin Falls GWMA was created to address concerns regarding the low
temperature geothermal groundwater resources in the Twin Falls area. The ESPA GWMA created by this order will
regulars the nor-low tempecature geothermal resources within the area of overlap between both GWMAs.
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therefore, is 8 ground water basin or part thereof that the Director determines may be
approaching the condition of not having sufficient ground water to provide a reasenably safe
supply for irrigation and ofher uses it the hasin under current or projected rates of withdrawal.

Reasonably Safe Supply

5. The record establishes that ESPA storage and spring discharges have been
declining for more than sixty years. Sinee peaking in the early 1950s, ESPA storage hus
deglined by about 13 million AF, at an average rate of approximately 200,000 AF per year.
Spring discharges have dropped from pgak levels of appmxxmately 6,700 ¢fs. to less than 5,000
ofs. These declines have continued déspité widespread recognition of the ptoblem and repeated
attempts over the years by the Legislature, thie IWRB, and water users to atidress the:problem
throngh varions agreements, enactments, and policy initiatives, including minimum flaws,
aquifer recharge, and the ESPA CAMP.

6.  Eventhough ESPA storage and spring discharges have not yet dropped-to pre=
itrigation era levels, the declings have resulted 1o many yedrs of disputes and conflicts among
water usets. In some cises thie dispites arese botween different grownd water psersy itvothers,
between surface or spring water users and proxnd water users. In all oases senior pticm&y water:
right holders alleged injury due to withiltawals from the ESPA authotized by junior piiority
gound water rights. These dispuites-and conflicts have resulted in extensive litigation and
adiinistrative aétion, including delivéry dalls, eurtailment orders, and mitigatiot plans,

7. The rectitd establishes that 4s a result of chrofiic declines in BSPA storage and
spding discharges, in many years the BSPA ground water supply is not sufficient to satisfy senior
priority water rights diverting from the: ESPA and frydraulically connected sources unless ESPA.
thhdrawals under junior priority ground water rights are curtailed, and/or the junior-watér right

holders mitigate. The Director coficlides that the ground waterbasin encompassing the-BSPA
‘may be approaching a-condition of ot having sufficient ground water to provide a reasonably
safe snpplyfor irrigation #nd ofhier uses oceursing Within the basin at current rates of withdrawal,
Tdaho Code §§ 42-233b, 42-233a.

Need For ESPA Ground Water Management Area

8. The past ten yesis of litigation arising out of individual delivery calls under the
Canjunctive Management Rules are symptoms of a larger underlying problem, i.e., continuing
declines in BSPA storage and spring discharges, Delivery calls under the Conjunctive
Management Rules result in speradic cuitailment orders and mitigation plans to address
particular injuries in particular years. Delivery calls are notan efficient or effective means of
addressing the underlying problem of ¢hronic declines in ESPA storage and spnng discharges,
which have regulted from several factors and have developed over many years.'® While the

B -The City of Pocatello and athers correetly point out in their comments that the Department took the position
jnprevious litigation that a ground water management area is not necessary where a water district exists. Ltr. from
Sarah Klahn, attorgey for the City oFPonmeno,to {Gary Spackmap, Dir, Idaho Dept. of Water Res. 7 (Sept. 2, 2016).
HaweVm; as the above paragraph expliins, an important management tool that a ground water management area
provides i the-opportunity to create a ifanagement plan to “managle] the effects of ground watér withdrawals on
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SWC and IGWA recently reached a stipulated settlement of their delivery call dispute that
envisions reversing ground water declines, the settlement encompasses only part of the ESPA,
and has not been fully implemented, Future conditions including climate change and water user
practices are unknown, and the settlement does not preclude delivery calls by other senior water
right hoelders.

9. Idaho Code-§ 42-233b identifies several potential tools available to the Director to
miore effectively address the larger problem of declines i m ESPA storage and spring discharges,
including approval of a “ground water management plan” and requiring ground water right
holders to report “withdrawals of ground water and other necessary information.” Idaha Code §
42-233b also autharizes the Diiector to require junior ground water right holders not complying
with an approved ground water managenient plan to cease or reduce diversions if the Director
dt:tﬁnnme,s the graund water supply is insuffielent to satisfy water rights within the ground water

ent area; A grotnd watér management.area designation under Idaho Code § 42-233b
would support attainment of the ESPA. smmge and spring discharge objectives of the recent
seitlement, the State Water Plan; the ESPA CAMP, and variousJegislative enactments.

10.  The Director's duty under the Ground Water Act is to “to ctintrol the
appropnaﬁan and use of the ground waterof this state and “do-all things reasonably necessary
or appropriate” to protect the:peopleof the state:fram deglet:gn of .ground water resoneces

cﬁm@y to the public poliéy expressed in this act.” Idaho Code §42-231. The Ground Water
Aet's “public palicy™ includes Idaho’s “traditional policy” that the state’s water resources “be.
dévoted to beneficial use in reasonable amonnts through appropriation.” Idaho Code § 42-226;
seeglso IGWA v. IDWR, 1601dabo 119, __, 369 P.3d 897, 909:(2016) (“the policy of sectiring
the fiaxifit use and bepefit, and least wasteful use of Tdaho's:Water fesources, has long been
the policy in Idaho.”), The Ground Water Act further states “[ilt is the policy of this state-to
proinote and encourage optimum development and angmentation-of the water resources of this
stite,” Idahd Code § 42-234, and réfers fo “the policy of this state fo conserve its ground water
resources.” Idaho Code § 42-237a.

11,  The Director concludes that designating a ground water management area for the
ESPA is consistent with, if not reguired by, the Director’s dutiés under the Ground Water Act.
The Director in an exercise of his authorjty and discretion ynder Idaho Code § 42-233b will
therefore designate a ground water managernent area for the ESPA.

the aquifer .,.and on any other hydraulically connected sources of water.” Idaho Code § 42-233b. In a conjunctive
management delivery call, the primary focus is whether a junior is caiising injury to the calling water nght. See CM
Rule 37.03.11.4001. As learned through the recent Rangen delivery eall, sometimes the solution to mitigate injury
o the eallmg water right does not address underlying isspes with the source of supply. In Rangen, IGWA mitigated
the material injury by providing water from anather spring source directly to Rangen. While this mitigated the
ifjury 1 Rangen, itdid ot address the aquifer. A ground water management area and accompanying ground water
management plan are the tools to address broaderconcetns with ground water aquifers such as the ESPA and allow
foi the Focus 0 be broadef than just mitigating injury 16 a calling water right.
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Extent of ESPA Ground Water Management Area

12.  Idaho Code § 42-233h authorizes the Director to designate all or part of a “gronnd
water biasin™as a “ground water management area.” The term *“ground water basin” is not
defined in the Ground Water Act, and has not been defined by judicial decision, administrative
rale, or adoninistrative order. Statutory terms should generally be given their plain, usual, and
ordinzry meaning. Wright v. Ada County, 160 Idaho 491, 497, 376 P.3d 58, 64 (2016).

13.  In the context of surface water administration and management, “basin” is a term
that refers to the area drained by a particular river, stream, or creek system. Webster’s IT New
College Dictionary 95 (3d Ed. 1995).. A given “basin” can be either relatively large or relatively
simall, 45 generally understood in surface water administration to encompass all tributary surface
water soirces, and can itself bestributary to another surface water source. For instance, the
Snake River “basin™ inclides the tritiutary Boise River “basin™; and the Boise River “basin,” in
turn, inclodes tributary basins such as the South Fork of the Boise River “basin” and the Mores
Creek “basin,”

14.  Wiile these sutfice iwater concepts inform the meaning of the term “ground water
basin" thereare significant differances between surface water and ground water. For instance,
surface water flows within well-defined, easily identifiable creeks, streams, and rivers. Groung
wiaiter flows theough undergroimid.aquifers, which often extend over large areas and may riot have
well-definedot easily identified boundaries, Ih addition, the flow or movement of ground water:
through an-agnifer or aquifer sysfem s usnaily much slower and less easily described and
quantfﬁeﬂfhan the flow of sutfite water In creeks, stteams, and rivers. There car also be
ate aguifers gt different depths in the same “basin.”"® Further, while surface water systems
am usnally delingated in terms of the area “drained,” ground, water systems are usually
Jelinsated by their constituent-aquifer(s) and areas of “recharge” and “discharge.” See
SLOSSARYOBGEOLOCY 769 (Jitlia A. Jackson ed., Afh. Geologlcal Inst., 4" ed. 1997) (defining
gmundwater‘hasin" as “Jln aquifer or system of aquifers, whether basin-shaped or not, that
has reagandbly well-defined boundaries and more or less definite areas of recharge and
disghargs™)

15.  Inlight of the faregoing, the term “ground water basin™ as used in Idaho Code §
42-233b is understood as a term reférring to an area in which ground water flows or moves
within #n aquef or aquifers t6 comrion discharge areas, and has boundaries and areas of

‘recharge” that are reasonably well-defined. Like a surface water “basin,” a “ground water
basin” may be either relatively large or relatively small, and encompass tributary water sources
(i.e. othér grourd water basins).

16.  The ESPA and the tributary basins comprise an aquifer system within which
ground water flows or moves to specific discharge areas and has reasonably well-defined
boundaries. The aquifér systam has reasonably well-defined areas of recharge: the “tributary

¥ For instance, the Beflevuo triangle of the Big Wood River basin includes at least two aquifers: a deep
confined (artesian) aquifer, and a shallow unconfined aguifer. James R. Bartolino & Candice B, Adkins,
Hydrogeologic Framework of the Woad River Valley Aquifer System, South-Central Idaho: Scientific
Inivestigations Repoft 2012-5053 at 46 (118 Geological Survey, 2012).
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basins” are the primary source of natural recharge, and the irrigated land on the Bastern Snake
River Plain is the primary source of “incidental” recharge from irrigation. The aquifer system
dlso has reasonably well-defined areas of discharge: the springs in the American Falls and
Thousand Springs reaches of the Snake River. Within the aquifer system, ground water
discharges from the tribntary basins directly to the ESPA as groundwater underflow or
discharges to streams that recharge the ESPA via riverbed seepage. The aquifer system
constitites a “ground water basin” within the meaning of Idaho Code § 42-233b.

17.  Idaha Code § 42-233b does not require the Director to designate the entirety of
the aquifer system as a “ground water management area.” Rather, the statute explicitly
autharizes the Direotor to 1imit a “ground water management area™ designation to “part” of a
“ground water basin.” Idaho Code § 42-233b.

18.  The ESPAM is 4 calibrated regional ground water flow mode] representing the
ESPA and is meant 16 simnlate the effects of ground water pumping from the ESPA on the
Snake River-and tributary springs. Jdaho Ground Water Assoc., 160 Idaho at___, 369 P.3d at

900, The Department andtthasImSmkc Hydrologic Modeling Committee (“BSHMC")

hggan work on the ESPAM in'2000. The Department used ESPAM 1.1 from 2005 to early 2012
ingmmnjnn&ﬁve;aﬂminismﬁan delivery calls. BSPAM 2.0 was calibrated in July
2012, and re-calibrated in Kovember 2012, resulting in the release of BSPAM 2.1, which is the
current version of the mode], The ESHMC parficipated in the updating the BSPAM to version
2.1, The ESPAM bounduries have been updated and revised to incorporate new data and reflest
the biest available scienca reganding the relationships between surface water and ground waier on
the eastern Snake Plain,

19.  The ESPAM 2.1 boundary constitutes a reasonable starting point for the boundary
of a ground water management area because the model was developed to facilitate managemgnt
of gronnd watter and hydraulically connected surface watet resources on the eastern Snake Plain.
ESPAM 2.1 is a thoroughly calibrated model of the ESPA. ESPAM 2,1 was calibtated to 43.’165
aquifer wter level measuréments, 2,248 river gain and loss estimates, and 2,485 transient spring
iarge measurements, ESPAM 2.1 Final Report, at 89. The ESPAM 2.1 model is the best
avaflabls tool for defining and understanding the water budget in the model area and accurately
predicts how changes in water budget parameters will affect aquifer storage content and ground
wamr levels. The ESPAM 2.1 boundary is a reasonable administrative area because the

currently lacks similar modeling tools and hydrologic data to administer outside the
ESPRM 2.1 madel boundary, except for the Big Wood River Basin. Moreover, most of the
ground-water irrigated land within the upper Snake River basin is located within the model
‘boundary or, in the case of the Big Wood River and Raft River basins, in established
minagement areas outside the model boundary.

20. A few modifications of the boundary are necessary. Overlapping management
areas shonld be avoided to prevent administrative redundancy and potential regulatory confusion.
Existing management areas muyst be redrawn, repealed or excluded from an ESPA ground water
mianagement area. A very small portion of the Blue Guich Critical Ground Water Area and the
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Big Wood River Ground Water Management Area overlap the ESPAM 2.1 boundary. Because
only a very small portion of these-existing management areas overlap, the existing management
area botitidaries will remain as currently drawn and the lands will be excluded from an ESPA
gropnd water management area. 'The Artesian City, Cottonwood, West Oakley Fan and Oakley
Kenyon critical ground water areas will be excluded from an ESPA ground water management
ared becaiise thiey are active management areas and have an approved ground watet management
plan. The American Falfls Ground Water Management Area (“AFGWMA?) is almost completely
contained within the BSPAM 2.1 boundary. There is no ground water management plan for the
AFGWMA. Because the AFGWMA is almost completely contained within the ESPAM 2.1
boundéiry and does not have an emstmg ground water management plan, the Director will, by
separate order; rescind the AM A. That portion of the AFGWMA currently within the
ESPAM 2.1 boundary will be meluded in an ESPA ground water management area. Because the
Departmient, is considering designation of a E,m"“d water management area or a critical ground
witer-area within the Big Lost River Basin,” irrigated lands in the Big Lost River Valley as
delineated in Attachment B, shonld be excluded from the ESPA ground water managenient area.
The bam)daty of the: ESPA ground water management area will be modified in the futne to
include thaB:g Lost River Basin if.a separate management area is not designated for the Big
Lost River Basin.

21.  Employing the ESPAM 2.1 boundary as modified in the preceding paragraph will
help “manag[e] the effects of prownd water withdrawals on the aquifer from which withdrawals
aremade and on any other lydraufically connected sources of water.” Idaho Code § 42-233h.
The Director therefore concludes that the ESPA. ground water management area should be
tlesignated on the basis of the modified ESPAM 2.1 model boundary.*'

Ground Water Management Plan

22.  Haho Code:§ 42-233b authorizes the Director to approve *a ground water
managemert plan’™for a designdted graund water management area. A ground water
mandgernient plan for the BSPA ground water management area would provide the franjewoitk
for-msnaging grounid water it the dreas within the BSPAM 2.1 model boundary to ehsure-a
reasonably safesupply of ground water for irrigation of cultivated lands or other uses in the
basin. The record confirms:that such an approach is necessary if the objectives of arresting and
reversing chronic declines in ESPA stofage and spring discharges are to be realized.

23,  Participantsin thie publi¢c meetings and the individuals and entities submitting
written comments identified thiree main issues with respect to a ground water management plan:
(1) whether-approving a gmund water managernent plan would add an additional layer of
administeation; (2) the coritent or substance of the ground water management plan; and (3) the

¥ O Septembeér 19, 2016, the Department received a petition to designate a critical ground water area in the
Big Lost River Basin.

a ESPAM 2.1 is an analytical tool the Department uses regularly for vatious purposes, and is subject to
réfinsment in the future. This order does not precmde»ﬁltnze refinements of ESPAM, including refinements of the
model boundary. Refinement of model boundaties in future versions of ESPAM will not autosmatically change the
bounidaty of the ESPA ground water managenient area.
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appropriate procedure for developing and adopting a ground witer management plan. These
issues are addressed in turn below.

24.  The designation of an ESPA ground water management area and adaption of a
ground water management plan would not require or result in an additional layer of
administration or bureaucracy. While a ground water management plan might in some instances
or locations apply new standards or requirements as a means of “managing the effects of ground
water withdrawals on the aquifer . . . and on any other hydraulically connected sources of water,”
Idaho Code § 42-233b, administration of the ground water management area and of the ground
water management plan would be accomplished through the existing water districts, by the
watermasters as sapervised by the Director. See generally chapter 6, title 42, Idaho Code.

25.  With respect to the question of the substance or content of an ESPA ground water
management plan, the starting paint is the statutory mquimmenuhat a ground water management
plan “shall provide for managing the effects of ground water withdrawals on the aquifer . . . and
on any other hydraulically connected sonrces of water.” Idiba Codle §42-233 Thcrecem
Settlement Agreeitient between the SWC and IGWA mustbe mmﬂedbecanse it adopts
important consumptive use volume reductions and adaptive managementmeasures to manage
the effects of ground water withdrawals on the ESPA. However, the Ssitlement Agreement was
written as an agreement betwesn the SWC and IGWA and does niot sonstifute a comprehensive
ground witer management plan. Becanse only IGWA and mm::umamﬁmtn the
Settlement Agreement, it s unclear how many of the provisions wonld appl) yto those water users
not part of IGWA who may desire protection of participating ini thie § ut:l nd waler niattagement
plan. Furthermore, the Settlement Agreement is primarily focused on. iuﬂgatm's Trrigators are
only one subset of water user on the ESPA. Involvement by other water users is necessary for
the development of a comprehensive ESPA ground water manggement plan. As discussed in the
comments provided by the Assoeiation of Idaho Cities, the Cityof Idaho Palls, and the City of
Pacatello, municipalities may wish to find alternative ways to offset the effects of their ground
water withdrawals on the agnifer. The Cities should be allowed the ?}po rfunity to participate in
the development of the ground water management plan. Regardiess: tﬁe process, the
Settlement Agreernent will be a key part of any future ground water nignagement plan and it will
be appropriate to incorporate all or part of the settlement into an ESPA ground water
management plan.

26.  Idaho Code § 42-233b does not establish or require a specific procedure for
developing a ground water management plan. The Director has previously approved ground
water management plans developed by, or with the assistance of, interested water users. As
discussed dbove, input and assistance from interested water users is important in developing a
comprehensive ground water management plan. Because of the physical size of the ESPA and
the number of potentially interested water users, it will be necessary for the Director to define a
procedure for seeking water user input and developing a ground water management plan. The
Director will address these matters in a separate order.
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ORDER
Based upon and consistent with the foregoing, IT IS HEREBY ORDERED as follows:

1. Pursuant to Idaho Code § 42-233b, a ground water management area is hereby
designated for the Eastern Snake Plain Aquifer (“ESPA Ground Water Management Area™); and

2.  The boundary of the ESPA Ground Water Management Area is set forth in
achment A, The boundary is the same boundary used in the Enhanced Sniake Plan Aquifer
Madel Version 2.1 excluding: (1) lands in the Big Lost River Valley as delineated in Attachment
B; (2) the portion of the Big Wood River ground water management area overlapping the model
bmmdary and {(3) the portions of the Artesian City, Blue Gulch, Cottoniwood, West Oakley Fan

and Oakley Kenyon eritical ground water dreas overlapping the model boundary; and

3 The Director will issue a separate order addressing the procedure for developing
pursmmt toIdaho Code § 42-233b a ground water management plan for the ESPA Ground Water
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EXPLANATORY INFORMATION TO ACCOMPANY A
FINAL ORDER

{To be used in connection with actions when a hearing was not held)

(Required by Rule of Procedure 740.02)

The accompanying order is a "Final Order" issued by the department pursuant to section
67-5246, Idaho Cade.

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a fihal order within fourteen (14)
days. of the service date:of this order-as shown on the certificate of service. Note: The petition
must be received by the Department withtin this fourteen (14) day period. The department
will act an a petition for recopsideration within twenty-one (21) days of its receipt, or the
petition will be dotisidered denied by operation of law. See sectiofi 67-5246(4), Idaho Code.

Unless the'right to:, hqanng before the director or the water resource board is otherwise
provided by statute, dny peison who is aggrieved by the action ‘of the director, and who has not
previously been afforded an opportunity for 3 hearing on the matter shall be entitled to a hearing
hefare the director to contest the: agtion, The person-shall file with the director, within fifteen
(15)days affetreaéxpt ‘of wittén fivtice of the 4ction issued by the diréktor, orreceipt of actual
nitite, ¥ written petition stating:the grounds for contesfing the action by the director and
reqﬁ&etwg ahearing, See:section: 42-1701A(3), Idaho Code. Note: The request must be
recgived by the Department within this fifteen (15) day period.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuarnt to sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by a final
order or orders previqusly issued in a matter before the department may appeal the final order
and all previously issved orders in the matter fo district court by filing a petition in the district
vourt of the county in which:

i. A Nearinig was Held,

ii.  Thefinal agency action was taken,

iii.  The party seeking review of the order resides, or

iv.  The real property or personal property that was the subject of the agency action is
located.

Theappeal must be filed within twenty-eight (28) days of: a) the service date of the final
order, b) the service date of an order denying petition for reconsideration, or c) the failure within
twenty-ofie (21) days to grant or denya pefition for reconsideration, whichever is later. See
section 67-5273, Idahe Code. The filing of an appeal to district court does not in itself stay the
effectiveness or enforcement of the order under appeal.

Revised Tuly 1, 2010
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN'THE MATTER OF SUN VALLEY Docket No. P-DR-2016-001
COMPANY'S PETITION FOR DECLARATORY
RULING REGARDING CREATION OF ESPA ORDER DENYING PETITION
GROUND WATER MANAGEMENT AREA FOR DECLARATORY RULINGS

The Directar (“Director”) of the Idaho Diepartment of Water Resources (“Department”)
finds, conclydes and grders as follows;

FINDINGS OF FACT

L. On July 7, 2016, the Director sent a letter to potentially interested water users
stating that the Department “is considering oreating a ground water management area for the
Eastern Snake Plain Aquifer (ESPA).” Lir. from G‘&l.?’ Spackman, Dir., Idaho Dept. of Water
Res. to Intergsted Parties 1 (July 7, 2016) (“Letter*).” The Legter invited water users to
participate in poblic meetings scheédaled by the Director. The purpose of the public meetings
was to ptovitle water users and ifiterested persors an opportunity to learn more about the possible
ground water management area and to express their views regarding the proposal.? Id. ‘The
Letter stated that “[a]fter hearlng from water users at the public meeting and considering the
issues,” the Director would “decide whether a ground water management area should be
created.” Jd.

2. The Lefter discussed historic trends of declining ESPA water levels, Snake River
flows, and spring discharges that had begun in the 1950s and had continued steadily, despite
biief *periods of recovery.” Id, The Letter also stated that “[w]ater users and the Water
Resources.Board are undertaking efforts to enhance recharge and reduce ground watér purtiping
to counter the declines,” but “future conditions, including climate and water use practices are
unknown.” Id. at 2.

3 The Letter stated that pursuant to Idaho Code § 42-233b, the Director is
anthorized to designate “ground water management areas,” that the statute “identifies several
potential fools available to the Director within a ground water management area to properly
manage the resource,” and that “forniation of a ground water management area would have

! A copy of the letjer is on the Department’s website at: hitps:/www.idwr.idaho.govi/files/ground_
water_mgmt/20160707-Letter-1o-Waters-Users-from-Gary-Spackman-Re-Proposed-ESPA-GWMA.pdf.

2 The Department also issued a news refease on July 13, 2016, regarding the meetings.
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distincf advantages” over administering only through conjunctive management delivery calls,
because the Department can “consider the aquifer as a whole.” Id. at 2-3. The Letrer stated
“[t]he question is whether the ESPA is approaching the conditions of a critical ground water area
(not having sufficient ground water to provide a reasonably safe supply.).” Id. at 2.

4. The Letter also stated that “[g]ne of the issues needing consideration will be the
areal éxtent of the ground water managément area,” and that “[t]Jhe Department’s technical
information suggests that the area that impacts water stored in the ESPA and spring discharge
extends into mbutary basins,” Id. at 3. The Lester listed twenty-two tributary basins and stated
that “[w)ater users in those areas are jnvited to participate” in the public meetings. Id. at 3. The
tributary basius listed in the Letter included the Big Wood River basin. Id. at 3.

5. On July 25, 2016, the date of the public meeting in Hailey, Sun Valley Company
filed with the Department a Pefition for Declaratory Ruling Regarding Creation of ESPA
Ground Water Management Area (“Petition™). Sur Valley Company filed an Amended Petition
Jor Declaratory Ruling Regarding Creation of ESPA Ground Water Management Areg, on July
29, 2016 {“Amended Petitior™). Sun Valley Company filed a Second Amended Pefition for
Dec'laratmyi?uimg Regarding Creation gf ESPA Ground Water Management Area, on October
19, 2016 { “Second Amended Petition®). The Petition, the Amended Petition, and the Second
Amsnded Petition (collectively, “Petifions™) seek declaratory rulings pursuant to Idaho Code §
67-5232 and Rule 400 of the Departmerit’s Ruales of Procedure (IDAPA 37.0101.400).

6. The Petitions state that Bun Valley Company regeived the Letter on July 11, 20186,
afid quote a number of the same passages from the Letter that are quoted above. Id. at2-3. The
Petirions cite and quote three Idatio Supreme Court decisions regarding the Departroent’s
Confunctive Management Rules (*CM Railes™), and also. cite and quote several provisions of the
CM Rules. Id. at 4-5. The Petifions state that Sun Valley Company owns waters rights in Water
District 37 and witliin the Big Wood River Gtoiind Water Management Area, but “does ot own
water n§hts in the ESPA area of common ground water supply” as established by CM Rule 50.
Id. at 5. .

7. The Petitions seek fourteen (14) specific declaratory rulings, as follows:

a. Because the Groundwiter Act, the CM Rules promulgated by the Department and
approved by the Legislature, and the common law set forth by Idaho trial and
appellate courts derived therefrom, apply to determining areas of the state hiaving a
commen ground water supply; creating and expanding water districts, and creating
GWMAs [Ground Water Management Areas], in exercising authority under Idaho
Code Section 42-233a and 42-233b, the Director cannot act in derogation of these
legal constraints.

3 The Sun Valley Company also filed with the Department on October 9, 2016, the Declaration of Leni Patton
and the Declaration of Maria Gamboa.

* The Big Wood River Ground Water Management Area was designated on June 28, 1991. Order, in the
Matter of Designating the Big Wood River Ground Water Management Area (Jun. 28, 1991).
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b. Any attempt by the Director or the Department; to expand the boundaries of the ESPA
area of common ground water supply to include the entirety of Basin 37 by
designating Basin 37 as part of an ESPA GWMA outside the context of a formal
imlemaking or contested case proceeding is in contravention of the Groundwater Act,
the CM Rules, and the common law set forth by Idaho trial and appellate courts
derived therefrom.

c. ‘The proposal to designate an ESPA GWMA inclpsive of Water District No. 37 is
contrary to prior decisions of the Director regarding GWMA designations related to
the ESPA.

d. Idaho Code Section 42-233hb does not grant the Directar authority to include other
ground water basins, inéluding Basin 37, within an ESPA GWMA.

e. The proposal to designate an ESPA GWMA inclusive of Basin 37 for purposes of the
administration of water fights therefn without a procedurally proper determination of
an area having a common ground water supply in Basin 37 is an invalid collateral
dttack upon the findings and conclusions in Judge Wildman’s Memorandum Decision
and Order in the matter of Sun Valley Company v. Spackman, Case No. CV-WA-
2015-14500 (Apr. 22, 2016).

f. The Director does not have guthority to designate a new GWMA inclusive of Basin
37 without condacting a hearing or rulemakirig in accordance with the Department’s
Rules of Pracedure and the applicable provisions of the Idaho Administrative
Procedures Act. '

g. A “critical ground water area,” and a “ground water management area,” as defined in
Tdaho Code Section 42-233a and 42-233b, respectively, are each, as a matter of law,
an “area having a common ground water supply,” as defined in the CM Rules,
IDAPA 37.03.11.010.01.

h. Except for within the bourdaries of the ESPA set forth in CM Rule 50, which have
already been determined, the Director must determine areas of the state that have a
common grotind water sipply before designating such areas ground water
managemerit areas,

i. Except for the boundaries of the ESPA set forth in CM Rule 50, which have already
been determined, the Director must conduct a rulemaking or comply with the
provisions of the CM Rules in order to determine areas of the state that have a
c¢ommon ground water supply.

j. The Director may not create an ESPA GWMA that geographically overlaps the
existing Big Wood River GWMA.
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k. The Director has the statutory authority to approve a ground water management plan,
but does not have the authority to generate or create a ground water management
plan.

1. Under Idaho Code Section 42-233b, a ground water management plan for the ESPA
should provide for managing the effects of ground water withdrawals from the ESPA
(a) on the ESPA, and (b) on hydraulically connected sources of water, but it cannot
provide for managing the effects of ground water withdrawals from any other saurce.

m. Under Idaho Code Section 42-233b, if the Director makes a “determination that the
ground water supply is insufficient to meet the demands of water rights within all of
portions of a water management area” any order isswed by the Directar to water right
holders to “cease or reduce withdrawal of water” must inelude water rights for
domestic purposes,

n. [Tlhat IDAPA 04.11.01.420-425 apply to Department proceedings becunse the
Departient failed to include in the Rules of Procedure of the Idaho Departmeit of
Water Resources “a finding that states the reasons why the relevant portion of the
attorney general’s rules weré inapplicable to the agency under the circumstances.”
[citing Idaho Code § 67-5220(5)(b)].

8. The Déepartment conducted the public meetings referenced in the Lefter on the
scheduled dates (July 25-28) at the scheduled times and locations. Department staff in
attendance at the public megtings ineloded the Director, Special Advisor to the Diréctor Rich
Rigby, and Hydrogeolagist Sean Vincent. The Director began each meeting with opening
commeits. Rich Rigby presented the legal, factual, and policy aspects of designatiiig an ESPA
ground water management aréa. Sean Vincent presented technical information in a presentation
titled “Hydrologic Consideraticns for the Possible Establishment of a Ground Water
Management Area for the Eastern Snake Plain Aquifer” (“ESPA GWMA Presentation”).” After
the Depattment pmsentanens, thie public commented and asked questions. At the conclusion of
the, public participation, the Director closed each meeting with remarks. The Director invifed
‘writteil comnierts, ta bé submitted by September 1. The Departrirerit recorded thie audio
presentations and public stateménts for all the public meetings except the Terreton meung

9. The Department’s presentations at the public meetings implicated, directly or
indirectly, many of the issues upon which the Second Amended Petition seeks declaratory
rulings, including the “areal extent” of an ESPA ground water management area, the question of
ingluding tributary basins (specifieally including the Big Wood River basin), questions of the
Director’s authority to treate a ground water management area, and questions about
administration of a ground watei' management area under Idaho Code § 42-233b. Comments and
questions at the public mestings, and subsequent writtén comments, addressed many of these

3 The presentation can be viewed on the Department’s website at: htips://www.idwr.idaho.gov/water-
rights/gronnd-wates-management-areas/praposed.btml.

%The recorded audio is available-on, the Department’s website at the link in footnote 5 above. Due to a
technical problem, there is no audio recording of the public meeting in Terreton.
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same matters. Some atteridees and commenters opposed designation of an ESPA ground water
management area or inclusion of tributary basins, while others supported one or both,”

10.  Some of the comments and questions at the public meetings, and sibsequent
written comments, raise issues of the interpretation and application of the CM Rules and Idaho
Code § 42-233b in specific and possibly unique factual circumstances. Some of the comments
and questions seek further factual or technical information regarding the basis for designating an
ESPA ground water management area, or assert that such information is necessary before a
designation can be made. Some of the comments and questions seek factual or technical
information regarding whether individual tributary basins (such as the Big Wood River basin}
should be jncluded in an ESPA ground water management area, or assert that such information is
necessary before determinations can be made to include individual tributary basins (such as the
Big Wood River basin).

CONCLUSIONS OF LAW

i,  Idaho Code §§ 42-233b and 42-233a are statutory provisions administered by the
Depattinent. The CM Rules are administrative rules administered by the Department.

2 Idaho Code § 67-5232 authorizes petitions to state agencies for declaratory
rulings as to the applicability “‘of any statutory provision or of any rule administered by the
agency.” Idaho Code § 67-5232(1). The statute also specifically authdrizes agenties to address
the questions raised in declaratory petitions through contested cases rather than via pursly
declaratery proceedings. Id. § 67-5232(2).

3, It appears that no Idaho appellate decision addresses Idaho Code § 67-5232; or the
substantially similar IDAPA rule authorizing petitions for declaratory rulmgs regarding the
appheabﬂ“tty “of any order issued by the agency.” Idaho Code § 67-5255.% Interpretations of the
statute that do exist suggest it was not intended to require that the filing of a declaratory roling
petition would re-route a matter alréady pending before an agency into a declaratory proceeding.
Comitsentators, for instance, have chatacterized the statute as 4 method “to initiate agency
action” Michae] S. Glimore & Dale D. Goble, The Idaho Adniinistrative Procedure Act: A
Primer For The Practitioner, 30 Idaho 1. Rev. 273, 305 (1993/1994). In a 2008 trial order; an
Ada County District Judge stated that the purpose of the statute is to allow parties to seck
declaratory ruhngs ‘without having first to actually pursue the desired relief—such as file a
refund request.” Baird Oil Co. v Idaho State Tax Comm n, No. CVOC 0305451D (4m Jud, Dist.,
Ada County) (Jan. 21, 2005), 2005 WL 6568938 at 6. These views support a conclusion that
Idaho Code § 67~5232 was intended to provide a means of requiring an agency to take yp a
matter that had fot yet been raised, rather than requiring that a matter already pending before the
agency be deeided through a declaratory ruling. This conclusion is consistent with tlie express

7 Public somment letters are available through the Department’s website at the link in footnote 5 above.

8 “IDAPA" refers to the Idaho Administrative Procedure Act, which is set forth in chapter 52 of title 67 of the
Idaha Cade,

*This case went to the Idaho Supreme Court, but the Court did not cite or discuss Idaho Codé Section 67-5232.
Baird Qit Co. v, Idaho State Tax Comm'n, 144 Idaho 229, 159 P.3d 866 (2007).
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statutory authorization to resolve questions raised by a declaratory ruling pétition through a
contested case rather than through declaratory proceedings. Idaho Code § 67-5232(2).

4. This conclusion also finds support in Idaho Supreme Court decisions regarding
declaratory judgment actions under.chapter 12, title 10, Idaho Code. The Idaho Supreme Court
has held that a declaratory judgment action may be dismissed on grounds of “practical
considerations of efficiency and expediency™ when another pending action (even one initiated
after the declaratory judgment action) would settle the same issues and protect the intergsts of the
party that sought a declaratery judgment. Scort v. Agricultural Products. Corp., Inc., 102 Idaho
147, 149-50, 627 P.2d 326, 328-29 (1981). The Idaho Supreme Court has also held that
declaratory judgment proceedings are “not a freeway for the litigation of factual disputes,”
County Ins. Co. v. Agricultural Dev., Inc., 107 Idaho 961, 972, 695 P,2d 346, 357 (1984), and “a
declaratory judgment should not be allowed ‘where the questions presented should be the subject
of jutlicial investigation in a regular action.”” Farmers Ins. Exchange v. Tucker, 142 Xdahe 191,
194, 125 P.3d 1067, 1070 (2005) (citation omitted).

S. The Petitions se¢k a nuriber of declaratory rulings regarding tlie interprefation
and application of Idahe Code §§ 42-233b and 42-233a, and the: CM Rules, with respect to
consideration of whether to designate an ESPA groundwater management area that would
include the Big Wood River basin. As discussed abowve, the record establishes that fhe gatme
questionsand issues raised by the Petitions are directly or indirectly inplicated in eansidering
whether to designate an ESPA ground water rianagement area, a question that was already
pending before the Department when the Pefitions were filed. “[P]ractical consideratiopsof
efficiency and expediency,” Scott, 102 Idaho at 149-50, 627 P.2d at 328-29, weigh agaitist
initiating declaratory praceedings on these matters when they are already pending hefare the
Department,

6. This conchision is supported by the fact that, as previously discussed, the
questians and issues raised by the Perifions are inextricably intertwined with factual and,
technical issues. See Baker v. Ore~Ida Foods, Inc., 95 Idaho 575, 584, 513 P.2d 627, 636 (1973)
(“Because of the need for highly technical expertise to accurately measure complex ground water
data the legislature has delegated fo the IDWA, the function of ascertaining reasanabile puriping
levels.™); AFRD2 v. IDWR, 143 Idaho 862, 877, 154 P.3d 433, 448 (2007) (stating thet
conjunctive administration requires kKnowledge of “‘how the various ground and surface water
sources are interconnected, and how, when, where and to what extent the diversion and use of
water from one source impacts the water flows in that source and other sources.’”) (citation
omitted). Addressing the merits of the Petitions would lead to resolving these factual and
techinical questions through purely declaratory proceedings, solely on the basis of legal briefing
arid oral argument. Such proceedings should not be used to resolve matters that hinge in large
part upon complex factual questions of hydrology and geology. Idaho Code § 67-5232(2);
County Ins. Co., 107 Idaho at 972, 695 P.2d at 357; Farmers Ins. Exchange, 142 Idaho at 194,
125 P.3d at 1070.

(A On November 2, 2016, the Director signed an Order Designating the Eastern
Snake Plain Aquifer Ground Water Management Area (“Order”). The Order adopts a modified
version of the Eastern Snake Plain Aquifer Model 2.1 bourndary as the boundary for the ESPA
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ground water management area. The ESPA ground water management area specifically
excludes the Big Wood River basin.

8. Pursuant to Idaho Code § 42-1701A(3), Sun Valley Company may request a
hearing before the Director on all matters addressed in the Grder and on any of the requests for
declaratary tulings in the Petitions Sun Valley Company asserts have not beeii resolved by the
Order. Pursuant to the Idaho Administrative Procedure Act {Idaho Code § 67-5201 &t seq.), Sun
Valley Company may also seek judicial review of all matters addressed in the Order and on any
of the reqpests for declaratory rulings in the Petitions Sun Valley Company asserts have not been
resolved by the Order.

9. The Director should dismiss the Petitions: (1) because the questions and fssies
raised by Sun Valley Company in its Pefitions are inextricably intertwined with factual and
techinjoal issues that require development and such development cannet ogcur solely on the basts
of legal briefing and oral argnment; and (2) becayse issuance of the Order-ereates a forum for
Sun Valley Company to address the issues raised in the Petitions-and pragtical considerations of
efficiency and expediency. necessitate that issues raised in the Petifions be addressed throngh the
normal administrative review process. and not the declaratory ruling pfocess.

ORDER

_ Based upon and consistent with the foregoing, IT IS HEREBY ORDERED that Sun
Valley Companies” Petitions are denied.

DATED this 3" day of November 2016.
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1 HEREBY CERTIFY that on this _ 4™ day of November 2016, the above and

foregoing was served on the following by the method(s) indicated below:

Scott L. Campbell

Matthew J. McGee

Moffatt, Thomas, Barrett, Rock & Fields, Chtd.
P.O. Box 829

Boise, ID 83701

slc@moffatt.com

mjm@moffatt.com

Dylan B. Lawrence

J. Will Varin

Varin Wardwell LLC
P.0O. Box 1676

Boise, ID 837(11-1676

Thomas T. Budge

RACINE OLSON'NYE BUDGE & BAILEY CHTD.

201 E, Center St.

P.0. Box 1391
Pocatello, ID 83204-1391
reb@racinglaw.net

tjb @racinelaw.net

A. Dean Tranmer
City of Pocatello
P,O. Box 4169
Pocatello, ID 83201

dtranmer@pocatello.us

Satah As K-lahﬂ

Mitra M. Pemberton

White & Jankowski, LLP

511 Sixteenth Street, Suite 500
Denver, CO 80202

sarahk @ whitejankowski.com
mitrap@white-jankowski.com

U.S. Mail, postage prepaid
Hand Delivery
Overnight Mail

Facsimile
Email

X] U.S. Mail, postage prepaid
I:] Hand Delivery

] Overnight Mail
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Overnight Mail
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Michael C. Creamer
Givens Pursley LLP

601 West Bannock Street
P. O. Box 2720

Boise, ID 83701-2720
mcc@givenspursley.com

Joseph F. James

Brown & James

130 Fourth Avenue West
Gooding, ID 83330

Candice M. McHugh
Chris M. Bromley
‘MgHugh Bromley, PLLC
380 S 4™ Street, Suite 103
Boise, ]D 83702

mcehigh@mehughbromley.com

cb y@ mchughbromley.com

John K. Simpson

Ttavis L. Thompson

Paul L. Arrington

Batker Rosholt & Simpson, LLP
163 Satith Avenue West

P.0. Box 63

Twm Falls ID 83303-0063

p{a@:ﬂaheﬁtagcom
W. Kent Fletcher
Fletcher Law Office
P.O. Box 248

Burley, ID 83318
WH @E mit.or 4

Hand Delivery
Overnight Mail
[] Facsimile
X Email

% U.S. Mail, postage prepaid
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X U.S. Mail, postage prepaid
[ ] Hand Delivery

L] Ovemight Mail

[] Facsimile

L] Email
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Deborah Gibson E

Admin. Assistant for the Director
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