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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
""" STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

CITY.OF HAILEY, an Idaho municipal
corporation, and CITY OF BELLEVUE, 4n
Idaho municipal corporation,

Petitioners,
Vs.

GARY SPACKMAN in his official capacity
as the Director of the IDAHO
DEPARTMENT OF WATER RESOURCES;
and the IDAHO DEPARTMENT OF
WATER RESOURCES,

Responﬂents,
and

CITY OF KETCHUM, CITY OF
FAIRFIELD, WATER DISTRICT 37-B
GROUNDWATER GROUP, BIG WOOD &
LITTLE WOOD WATER USERS
ASSOCIATION, SUN VALLEY
COMPANY, SOUTH VALLEY GROUND
WATER DISTRICT, ANIMAL SHELTER.
OF WOOD RIVER VALLEY, DENNIS J.
CARD and MAUREEN E. MCCANTY,
EDWARD A LAWSON, FLYING HEART
RANCH Il SUBDIVISION OWNERS
ASSOCIATION, INC,, HELIOS
DEVELOPMENT, LLC, SOUTHERN
COMFORT HOMEOWNER'S

Case No.. CV-WA-2015-14419
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ASSOCIATION, THE VILLAGE GREEN
AT THE VALLEY CLUB HOMEOWNERS
ASSOCIATION, INC., AIRPORT WEST
BUSINESS PARK OWNERS ASSN INC,,
ANNE L. WINGATE TRUST, AQUARIUS
SAW LLC, ASPEN HOLLOW
HOMEOWNERS, DON R. and JUDY H.
ATKINSON, BARRIE FAMILY
PARTNERS, BELLEVUE FARMS
LANDOWNERS ASSN, BLAINE COUNTY
RECREATION DISTRICT, BLAINE
COUNTY SCHOOL DISTRICT #61,
HENRY and JANNE BURDICK, LYNN H,
CAMPION, CLEAR CREEK.LLC,
CLIFFSIDE HOMEOWNERS ASSN'ING,
THE COMMUNITY SCHOOL INC, JAMES
P. and JOAN CONGER, DANIEL T.
MANQOGIAN REVOCABLE TRUST,
DONNA F. TUTTLE TRUST, DAN S.
FAIRMAN MD and MELYNDA KIM
STANDLEE FAIRMAN, JAMES K. and
SANDRA D. FIGGE, FLOWERS BENCH
LLC, ELIZABETH K. GRAY, R. THOMAS
GOODRICH and REBECCA LEA PATTON,
GREENHORN OWNERS ASSN INC,
GRIFFIN RANCH HOMEOWNERS ASSN
and GRIFFIN RANCH PUD SUBDIVISION
HOMEOWNERS ASSN INC, GULCH
TRUST, IDAHQ RANCH LLC, THE JONES
TRUST, LOUISA JANE H. JUDGE, RALPH
R. LAPHAM, LAURA L. LUCERE;
CHARLES L. MATTHIESEN, MID
VALLEY WATER CO LLC, MARGO
PECK, PIONEER RESIDENTIAL &
RECREATIONAL PROPERTIES LLC,
RALPH W. & KANDI L. GIRTON 1999
REVOCABLE TRUST, RED CLIFFS
HOMEOWNERS ASSCIATION, F.
ALFREDO REGO, RESTATED MC
MAHAN 1986 REVOCABLE TRUST,
RHYTHM RANCH HOMEOWNERS ASSN,
RIVER ROCK RANCH LP, ROBERT
ROHE, MARION R. and ROBERT M.
ROSENTHAL, SAGE WILLOW LLC,
SALIGAO LLC, KIRIL SOKOLOFF,
STONEGATE HOMEOWNERS ASSN INC,
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SANDOR and TERI SZOMBATHY, THE
BARKER LIVING TRUST, CAROL.
BURDZY THIELEN, TOBY B. LAMBERT
LIVING TRUST, VERNOY ‘
IRREVOCABLE TRUST, CHARLES &
COLLEEN WEAVER, THOMAS W.
WEISEL, MATS AND SONYA
WILANDER, MICHAEL E:. WILLARD,
LINDA D. WOODCOCK, STARLITE
HOMEOWNERS ASSOCIATION,
GOLDEN EAGLE RANCH
HOMEOWNERS ASSN INC,
TIMBERVIEW TERRACE HOEMOWNERS
ASSN, and HEATHERLANDS
HOMEOWNERS ASSQCIATION INC.,

Intervenors.

Petitioners Cityof Hailey (“Hailey”) aid the City of Bellevue (“Bellevue™) (collectively,
the “Cities”), by and through their respectiveattorneys of record, jointly file this Amended Joint
Petition for Judicial Review.of Agency Action (“Amended Joini Petition™) seeking judicial réview
of an agéricy action pursusnt to Idaho Code Sections 67-5270 through 67-5279, and Idsho Rule
of Civil Procedure 84.

STATEMENT OF THE ISSUES AND CASE

1. Thisis acivil action pursuant to Idaho Code §§ 67-5270 though 67-5279 seeking
judicial review of the July 22,2015, Order Denying Joint Motion To Designate ACGWS by
Rulemuking and to Dismiss Delivery Calls in Docket Nos. CM-IIC-2015-001 and CM-DC-2015-
002 (“Order") issued by the Director of the-Idaho Department of Water Resources (“IDWR” or.

' This Amended Joint Patition amends the Joine Petition for Judivial Review of Agency Action (“Joint
Petition™) which the Cities timsly filed in the.above-captioned maiter on August 18, 2015. The main purpose of this
Amended Jaint Petition is to add Paragraph 12.t0 address the Director’s October 15, 2015 Order Designating
ACGWS Order and Sun Valley Order as Final Ordors.
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“Department”) in the Big Wood River and Little Wood River delivery call proceedings

(“Delivery Calls™).* A true and correct-copy of the Order is attached hereto as Exliibit A.

2

3.

The issues to be addressed on judicial review include:

a. Whether the Director properly denied the Cities” June 26, 2015 Joint
Motion to Designate ACGWS by Ruléemaking and to Dismiss Deltvery Cails
(“Joint Motion™), in which the Cities moved that the Director must initiate
rulemaking in accordance with the Idsho Administrative Procedure Act, LC. § 67-
5201 1, seq., to designate an afid of common groind water supply (“ACGWS")
before procéeding with the Delivery Calls;

b.  Whether the Director has authority to determine an ACGWS within the
context of the Delivery Calls, which are being conducted pursuant to Rule 40 of
the Conjuncive Management Rules, IDAPA 37.03.11 (“CM Rules™), or whether
he-must first conduct a rulemaking to amend CM Rule Sor.which currently defines
a single ACGWS that does not encomipass the Cities; and

c.  Whether the Director must dismiss the Defivery Calls until such time asan,
ACGWS may be determined by amendment of CM Rule 50.

The Cities seek judicial review of IDWR’s Order for the reasons set forth in

Cities’ Joint Motion and supporting memorandum and affidavit, including without limitation the

following:

¥ The

t has captioned the Defivery Calls as follows: *in The Matter of Distribution of Water to

Water Rights hield by Membersof the Big Wood & Little Wood Water Users Associstion Diverting froin the Big
Wood River,” (Docket No, CM-DC-2015-001) and “In the Matter of Distribution of Water to Water Rights lield by
Members of the Big Wood & Little Wood Water Users Assooiatiers Diverting fromt the Little Wood River” (Docket
No. CM-DC-2015-002).

* Together with and in support of the Joins Motion; the Cities filed a Memorandum In Support of Joint
Motion to Desigriate ACGWS by Rulemaking and to Dismiss Delivery Calls ("Joint Motion Brief™), and an Affidavit
of Chris M. Bromléy (“Bromley Affidavit”).

AMENDED JOINT PETITION FOR JUDICIAL, REVIEW OF AGENCY ACTION. Page 4
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a. The Director has determined the Delivery Calls to be delivery calls
initiated pursuant to CM Rule 40, Order Denying Sun Valley Company’s Motion
to Dismiss p. 3.

b, CM Rule 40 applies “[wihen a delivery call is made by the holder of a
senior-priority water right (petitioner) alleging that by reason of divetsion of

water by tho holders of one (1) or more junior-ptiority ground water rights

inan
organized water district the petitioner is suffering material injury , ., IDAPA
37.03.11.040.01 (emphasis added):

c. The only ACGWS designated in the CM Rules is the Eastern Snake Plais:
Aguifer (“ESPA”) ACGWS. IDAPA 37.03.11.050.01.

d, All of the senior water rights he_id by the parties who initiated the Delivery
Calls are focated entirely within the ESPA ACGWS. Bromley Affidavit Ex. 1.

e None.of the jimior grotind Watet fights identified by the Déjadinent as
potentially implicated in these Delivery Calls and subject to curtailinent of their
water rights in priority (including the Cities) are located within the ESPA
ACOWS. Bromley Affidavit Ex. L.

f. In the context of prior CM Rule 40 delivery calls-placed by senior water
rigl‘it'"l‘ibldm within the- ESPA ACGWS, both the Director and. Fifth Judicial
District Court Judge Wildman have held that under the CM Rules the Director
may only curtail junior ground water rights that-are located within the ESPA
ACGWS as currently designated in CM Rule 50:

AMENDED JOINT PETITION FOR JUDICIAL REVIEW OF AGENCY ACTION Page 5
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i In the Rangen delivery call proceeding, the Director stated that

“IDWR is gnly authorized to curtail diversions within the area of common
I }in Rule 50 of the CM Rules,” Final Order

Regarding Rangen, Inc. s Petition for Delivery Call; Curtailing Ground
Water Rights Junior to July 13, 1962, Docket No. CM-DC-2011-004, p.
37, Conglusion of Law 41 (Jan. 29, 2014) (emphasis added); and

ii.  Inthe Surface Water Coalition delivery cafl proceeding, the
Director stated that-“[he] can only curtail junior ground water rights within

Second Aménded Finél Order Regarding Méthodology for Detertining
Material Infury to Reasonable In-Season Deiand and Reasonable
Carryover; pp: 34-35, Order § 5 (June 23, 2010) {emphasis-added):

iit.  Inthe Surface'Water Codlition delivery call procecding, Judge
Wildman stated: “When a senior water user seeks the conjunctive
administration of ground water rights under the CM Rules, tha senior user-

is-secking administration

The plain language of CM Rules make this clear.” Memorandum Decision
and Order on Petitions for Judictal Review, CV-2010-382, pp. 24-25
(Fifth Jud. Dist., Sept. 26, 2014) (emphasis added).

4. The statements set forth above demonstrate that the Director does not have
authority fo curtail the junior-priority water rights identified as potentially implicated by the
Department in these Delivery Calls because thosé juniot water rights are not within any ACGWS
defined by the CM Rules.

AMENDED JOINT PETITION FOR JUDICIAL REVIEW OF AGENCY ACTION Page 6



Nov B6 2815 15:57:34 268-388-13688 -> 2887362121 Givens Pursely LLP Page 688

- In light of the foregoing determinations of both the Director and Judge Wildman
recognizing that the Director’s authority when responding to a delivery call by senior water right
holders ini the ESPA ACGWS is lintiited to curtailing jurfior water rights within the ESPA
ACGWS defined by CM Rule 50, the Director attempted to repeal CM Rule 50 expressly so that
he could determine an ACGWS within a Rule 40 delivery call proceeding rather than through
amendment of CM Rule 50, See generally Bromiey Affidavit Exs. B-K.

6. Coneerning his attempted repeal of CM Rule 50, the Ditector testified to the
Idaho Legislature that “[i]f you reject the,prﬁpmal [to repeal Rule.50], then Rule S0 would stay
in place and the area of common groundwatet supply would remain as presently defined . . . [ini
CM Rule 50) and I would continue to use that as the area of common groundwater supply based
on that legislative determination.” Bromley Affidavit Ex. H, p. 14.

7. The Idaho Legislature rejected the Director's attempt to repeal CM Rule 50.
Bromley Affidavit Exs. J, K.

8. Contrary tothe Director’s and Judge Wildman’s statements set forth gbove, and
the Legislature’s rejection of the Dircctor's attempted CM Rule 50 repeal, the Director's Order
nevertheless concludes that the Director may cuftail junior weter rights, such as those of the
Cities, without first defining an. ACGWS that encompasses them and the calling senior water
rights. “The ACGWS for the [Delivery Calls] is a factual question that can be established based
upon the information presented at hearing applying the definition [of ACGWS] set forth in CM
Rule 10.01." Opderp. 3.

JURISDICTION AND VENUE

9. This Amended Joint Petition is authorized by Idaho Code §§ 67-5270 through 67-

5279.

AMENDED JOINT PETITION FORJUDICIAL REVIEW OF AGENCY ACTION Page 7
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10.  The Order, as it was issued on July 22, 2015, was an intermediate agency action
or ruling’ that is immediately reviewable by the Court because judicial review of the final agency
action in these Delivery Calls would not.provide the Cities an adequate remedy. Idaho Code §8
67-5270(1), 67-5271(2).° Detetmination of an ACGWS that may encompass the Cities' water
rights in-these Delivery Calls i5.a threshold issue that must be restlved before the Cities can be
required to defend against the Delivery Calls, which will include having to present defenses
under the heightened clear and convincing evidence standard.

11.  Therulemaking requiremetits of the Idaho Administrative Procedure Act, Idgho
Code §§ 67-5220 ~ 5231, were énacted so that where a state agency seeks to impose legal
standards of general applicability in the future, all persons potentially affected have the right to
be involved in a transparent regulatory rulemaking process with notice and a reasonable
oppoitutiy to participate in. ai open hon-litigicus setting. ko Rule Writer's Manual; State of
Idaho Office of the Administrative Rules Coordinator, p. 10. http:/adminrules.idaho.gov:
Without an ACGWS encompassing the Cities’ water rights that has been designated through
rufemaking (which the Director, Judge Wildman and the Legislature have determined is
required); it cannot be known which junior water right holders are properly hefore the
Department under the these Delivery Calls or the CM Rules, and reguired to:mount a defense
against the Delivery Calls. The Cities’ only adequate remedy here is the right to-participate in a

rulemaking process that will establish who is and is not within an ACGWS and to thereby know

* Bocause the Ordor was not originally. issued as a final order, {t was initially considered to be. intermediate
or “interlocutory,” which the Idaho courts intérpret as synofiyinous for purpases of Idaho Code § 67-5271(2).
Williams v. State Bd, Of Real Estate Appraisers, 149 Idaho 675, 239 P.3d 780 (2010). However, a8 described in
paragraph 12 below, the Diractor has designated the Order as'a final order.

* On August 18, 2018, Citiea filed a Joint Mation for Review of Interlocutory Order with IDWR pursuart to
IDWR Protedurat Rules; IDAPA 37.01.01.260 and 711, asking the Director to review and révise his.Orderand
grant the Cities’ Joins Motion. On October 16, 2015, the Director issued an Order Denying Joint Motion te Revise
Interlocutary Order.

AMENDED JOINT PETITION FOR JUDICIAL REVIEW OF AGENCY ACTION Page 8
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at the outset of any CM Rule 40 proceeding whether they are properly joined as a party. By
avoiding rulemaking, as the Director is attempting here, the Cities (and all other potentially
No decision on judicial review roquiring nﬂmnaking.qﬂer the Cities have been required to
defend against a delivery call can provide them the adequate remedies that the IAPA and
legislative oversight are intended to afford them.
12, Inthe altemative, the Order is a final agency action or ruling that is immediately
reviewable by the Court pursuant t6 Jdakio Code § 6’7«527{1{3}' for the following reasong:
a  OnSeptember 17, 2015, thé Cities, the Department, and Sun Valley
Compsny (“SVIC*) entered into and filed in the gbove-captioned matter a
Stipulation; and on September 18, 2015 the same parties entered into and filed a
Coriécred Stipulation,
b Pursuant to paragraph 14{;) of the Corrécred Stipulation, on September
25,2015, the Citles and SVC filed with the Drepartment-a Joiit Motion o
Designate ACGWS Order-and Sun Valley Order-as Final Orders (“Motion to
Designate”™) pursnant to Department Kule of Procedure IDAPA. 37.0] 017 50,
which requésted, among other things, that the Ditector designate the Order as a
findl order subject to judicial review pursuant to Department Rule IDAPA
37.01.01.740.
¢.  OnOctober 15,2015, the Director issued an Order Designating ACGWS
Order and Sun ‘Pf'alléj! Order as Final Orders, a true-and correct copy of which is
attached hereto as Exhibit B, in which the Director designated the Order as a final

AMENDED JOINT PETITION FOR JUDICIAL REVIEW OF AGENCY ACTION Page 9
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order subject to judicial review consistent with Department Rule of Procedure 740
(IDAPA 37.01.01.740).
13, Under the standards of Idaho Code § 675279, the Order is:
a. in violation of constitutional or statutory provisions or IDWR’s.
administrative rules;
b. in excess-of statutory authority or IDWR’s authority under its
administrative rules;
¢.  madé upon unlawful procedure; arid
d. arbitrary and capriciots, and/or and abuse of the dgency’s discretion,
14,  This Court has jurjsdiction.over this sction pursuant to Idako Code Sections 67-
5270 and 67-5271.
¥5.  TheCities have exhausted all administrative remedies required under chapter 52,
Title 67, Idaho Code. 1.C. § 67-5271(1); IDAPA 37,01.01,740,
16,  Venue lies.in this Court pursuant to 1daho Code Section 62-5272, IDWR’s final
action was taken at its-state headquarters in Ada County, Idaho.*
PARTIES
17.  TheCities each are municipal corporations organized under the laws of the State
of Idaho, including without limitation Title 50, Idalio Code, and their principal places of business

S The above-captioned matter was reazsigned to the Presiding Judge of the Snake-River Bagin Adjudication
Court for the Fifth Judicial District (“SRBA Court”) putsuant to the Idaho Suprére Court's Decetnber 9; 2009
Adniinisirdtive Order and the SRRA Court's July 1, 2010) Adnmilnistrativé Order Adopting Pmcm’umﬁar the
Implementation of the Idaho Sipreme Court’s Admivisirative Ordér dated December 9, 2009. Pursuant 16
paragtaph 2 of the SRBA Court’s Septemiber 1, 2015-Procedural Orider Governing Judfcfd} Review of Final Order
of Director of ldaho Deépariment of Water Rea‘ow\‘m' thts Aménded Joint Peiftion is being filed with the SRBA
Court rather than in district court captioned above. Because filing fees were paid with the Joint Petition, no
additional filing fees are included with this Amended Joint Petition.

AMENDED JOINT PETITION FOR JUDICIAL REVIEW OF AGENCY ACTION Page 10
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are, respectively: City of Bellevue, P.O. Box 825, Bellevue, ID 83313 and City of Hailey, 115
Main Street South, Suite H, Hailey ID, 83333,

18.  Respondent Gary Spackman is the Director of TDWR and is a resident of Ada
CGUﬁty;

19.  Respondent IDWR is a stit¢ agency existing under thie Jaws of the State of idaho
pursuant to Idsho Code 42-1701 et seq., with its main offices located at 322 E. Front St., Boise,
Ada County, ldsho, 83702.

AGENCY. RECORD

20.  The Department has compiled a documentary record, which was lodged with the
Court on October 7, 2015. Because no hearing has been held; there is-no franscript. On October
27, 2015, the Cities-sind the Department filed a Siipulated Motion to Augment the Record, sbout
which a héaring hag been set for November 12,2015,

21.  The undersigned attomeys for the Cities hereby certify that the Cities have paid
the clerk of the agency the fee-of $5.00 for the preparation of the record, which includes the cost
of greparing twenty computer discs containing the record; at a cosi-of §0.25 each.

SERVICE

22.  The undersigned hereby certify that service of this Amended Joint Perition has
been made on the Respondents.

DEMAND FOR ATTORNEY FEES AND COSTS

23, Asaresultofthe Respondenis’ actions, the Cities have had to retain counsel. For
services réndered the Cities are entitled fo their reasonable sttorney fees and costs should they
prevail in this action pursuant to Idaho Code Section 12-117 and Rule 54 of Idaho Rules of Civil

Procedure,

AMENDED JOINT PETITION FOR JUDICIAL REVIEW OF AGENCY ACTION. Page 11
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Respectfully submitted this 6th day of November, 205,
GIVENS PURSLEY LLP

w P

Michazt P. Lawrence
Attorneys for City of Hailey

MCHUGH BROMLEY, PLLC

Lanotial? Ragh

Candice M. McHugh
Attorneys for City of Bellevue

By:
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 6th day of November 2015, I caused a true and correct
copy of the foregoing document to be filed with the Court and served on the following parties by

the indicated methods:

SRBA DISTRICT COURT
253 3RD AVE NORTH

PO BOX 2707

TWIN FALLS ID 83303-2707
Facsimile: (208) 736-2121

CANDICE MCHUGH
CHRIS M BROMLEY
MCHUGH BROMLEY PLLC
380 § 4™ STREET STR 103
BOISE ID 83702

GARRICK L BAXTER

EMMI L BLADES

ID DEPT OF WATER RESOURCES
PO BOX 83720

BOISE ID 81720-0098

ALBERT P BARKER

PAUL ARRINGTON

BARKER ROSHOLT & SIMPSON
PQ BOX 2139

BOISE ID 83701-2139

DYLAN B LAWRENCE
VARIN WARDWELL LLC
PO BOX 1676

BOISE ID 83?01-3676

AMENDED JOINT PETITION FOR JUDICIAL REVIEW OF AGENCY ACTION

( ) U.S. Mail, Postage Prepaid

{ ) Overnight mail
( ) Hand Delivery
{x) Facsimile

{ ) E-mail

SERVED:

{x) U.S. Mail, Postage Prepaid
( ) Hand Delivery

( ) Facsimile

(x) E-mail

(x) U,S. Mail, Postage Prepaid
( ) Hand Delivery

( ) Facsimile

{x) E-mail

(x) U.S, Mail, Postage Prepaid
( ) Hand Delivery

( ) Facsimile

(x) E-mail

(x) U.S, Mail, Postage Prepaid
{ ) Hand Delivery

( ) Facsimile

(x) E-mail
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JAMES P SPECK (x) U.S. Mail, Postage Prepaid
SPECK & AANESTAD ( ) Hand Delivery
PO BOX 987 ( ) Facsimile

(x) E-mail

I(E‘I‘CHUM lD 83340-0987

JAMES R LASKI (x) U.S. Mail, Postage Prepaid
HEATHER O LEARY ( ) Hand Delivery

LAWSON LASKI CLARK POGUE PLLC ( ) Facsimile

PO BOX 3310 (x) E-mail

KETCHUM ID 83340

. 2

Ewm] 2l laski

JOSEPH F JAMES (x) U.S. Mail, Postage Prepaid
BROWN & JAMES ( ) Hand Delivery

130 4™ AVENUE W ( ) Facsimile

GOODING ID 83330 (x) E-mail
ioe@brownjameslaw.com

SCOTT L. CAMPBELL (x) U.S. Mail, Postage Prepaid
MOFFATT THOMAS ( ) Hand Delivery

PO BOX 829 ( ) Facsimile

BOISE ID 83701-0829 (x) E-mail

sle@moffatt.com

SUSAN E BUXTON (x) U.S. Mail, Postage Prepaid
CHERESE MCLAIN ( ) Hand Delivery

MOQRE SMITH BUXTON & TURCKE ( ) Facsimile

950 W BANNOCK ST STE 520 (x) E-mail

BOISE ID 83702

seb@msbtlaw.comm

Page 815

Michael P. Lawrence
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF DISTRIBUTION OF
WATER TO WATER RIGHTS HELD BY
MEMBERS OF THE BIG WOOD & LITTLE
WOOD WATER USERS ASSOCIATION
DIVERTING FROM THE BIG WOOD
RIVER

IN THEMATTER OF DISTRIBUTION OF
WATER TO WATER RIGHTS HELD BY
MEMBERS OF THE BIG WOOD & LITTLE
WOOD WATER USERS ASSOCIATION

Docket No. CM-DC-2015-001

Docket No. CM-DC-2015-002
ORDER DENYING JOINT MOTION TO

Page BH2

DIVERTING FROM THE LITTLEWOOD | DESIGNATE ACGWS BY
RIVER RULEMAKING AND TO DISMISS
DELIVERY CALLS
BACKGROUND

On February 24, 20185, the Director (“Directot”) of the Idatio Departmirnit of Water
Resources (“Department™) received two conjunctive management water delivery call fetters from
counsel for members of the Big Wood & Little Wood Water Users Association. The letters
allege sénior surface wter ugers on the: Big Wood and Little Wood Rivers aré being injured by
‘water ysers-diverting ground water hydraulically connécted to-the Big Wood and Little Wood
Rivers. The Jetters request the Director regulate junior ground water users consistent with. the
priot appropriation doctrine.

The Director initiated new contested case proceedings and assigned each delivery call
letter its own docket number. The Big Wood Delivery Cail was assigned docket no. CM-DC-
2015-001. The Little Wood Delivery Call was assigned docket no: CM-DC-2015-002.

Ont March 20, 2015, the Department sent létters to ground witer users the Depariment
identified as potentially affected by one or both of the above-described delivety calls, The
purpose of the letters was to inform the water users.of the delivery calis and notify them of a
planiied status conferénce. The letters invited the water users to-fils a written notice with the
Departinent if they plannéd to partictpate in delivery call proceedings. Thie Departient received
over 100 notices of intent to participate, including notices filed by the City of Hailey and the Cxty
.of Bellevue (“Hailey and Bellevue”).

The Department alsts published general notice of the delivery calls and the status
conference in the Idaho Mountain Express and Camas Courier on March 25th, 2015 & April 1st,
2015; and the Times News on March 26th, 2015 & April 2nd, 2015. The Director held & status
confersnce on May 4, 2015, afid a prehearing conference on Jurie 3, 2015. '

ORDER DENYING JOINT MQTION TO DESIGNATEL ACGWS BY RULEMAKING AND TO DISMISS

DELIVERY CALLS- 1
Fope T

_A
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On June 26, 2015, Hailey and Bellevue filed a Joint Motion to Designate ACGWS by
Rulemaking dnd to Dismiss Delivery Calls (“Motion to Dismiss™), Mémorandunm in Support of
Joint Motion to Designate ACGWS by Rulemaking and to Dismiss Delivery Cails
{(“Memorandur”), and the.Affldavit of Chris M. Bromley (“Affidavit”). Toinders in support of
thie Motion to Dismiss were filed by attorney James P. Speck on behalf of mitiple mspondenrs.
the City of Ketchum and City of Fairfield, and the Water District 37-B Groundwater Group

ANALYSIS

Hailey and Bellevue 4rgue the Director musi “initiate rulemaking in accordance with the
Idaho Administrative Procedure Act, LC. §67-5201" to designate an area of common ground
water supply (“ACGWS") before proceeding with the Big and Little Wood Delivery Calls
pursuarit to Rule 40 of the Department 's Rules of Conjunctive Méanagement of Surface and
Ground Water Rasources (“CM Rules™), Memorandusit &t .

CM Rule 40 governs the Director’s response to the Big and Little Wood Delivery Calls
because it applies “[wllien a delivery call is made by the holder of & senior-ptiority water right
(petitioner) alleging that by reason of diversion of wiiter by the holders of one (1) ormore junior-
priority ground water rights (respondents).from an afea having a common ground water supply in
an organized water district the petitioner is suffering material injury. .. .” IDAPA
37.03.11.040.01. Hailey and Belleviie argue “the plain langnage of tCM] Rule 40" requires “that
an ACGWS exist before the Director may respond to a delivery call.” Memorandusn ot 8-9
(emphasis in original).

Contrary to Hailey and Bellevue’s argument, CM Rule 40 does not require the Director
establish an ACGWS by nilemaking before the Director can move forward with the Big and
Little Wood Delivery Calls. While the Director bas authority to establish an ACGWS by rule
(and in fact did for the Bastern Snake Plain Aquifer ("ESPA™)), the CM Rules do not mandate
that the Diréctor go tirough the rulemaking process to establish an ACGWS. CM Rule 10.01
defines “Ares Having a Cormon ‘Grotnd Watet Supply” as:

A ground water source within which the diversion and use of ground water
or chnnges in ground water recharge affect the flow of water in a surface water
source of within Wwhich ‘the diversion and use of water by & tiolder of & ground
water vight affects the ground water supply avallable to the holders. of other
ground watet rights. (Secf:on 42:237a.4., Idaho Codej

L On April 22, 2015, the Water District 37-B Groundwater Group filed a notice of iniest to pantieipsié aiily in
proceedings related to the Big Wood Delivery Call. On July-10, 2015, couriscl Dylan B. Lawrence, of the law firm
Varin Waydwisll LLC, filed a Noiine of Appearance and Jobider in Support of Motion to Dismiss Contested Case
Proceedings on behialf of the Water District 37-B Groundwater Group in both the Big nd Litle Wood Delivery
Calls. The Water District 37-3 Groundwater Group did not file a notice of intont ‘o participate in the Little Wood
Delivery Call in compltnm with the Dire¢tor's May L3, 20153, Order Governing Pdrﬂciparfon Therefore, the
Director will fiot consider filings by {he Water District 37-B Groundwater Group in Liitle Wobd Delivery Call

procesdings.

ORDER DENYING JOINT MOTION TO DESIGNATED ACGWS BY RULEMAKING AND TO DISMISS
DELIVERY CALLS- Page 2
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IDAPA 37.03.11.010.01. The ACGWS for the Big and Little Wood Delivery Calls is a factual
question that cafi be establishied based upon information presented atheating applying the
definition set forth in CM Rule 10.01,

Hailey and Bellevue also argue that, because CM Rule 3! cstablishes a process for
determining an ACGWS in a CM Rule 30 detivery call, the lack of a process in CM Rule 40
mieais that thie Director must follow the rulemiaking process to establish-an ACGWS ina CM
Rule 40 delivery call. See Memoraiidum, at 9-10. The Director disagrees. While CM Rule 31
requires the Director consider certain information and establishes criteria for determining an
ACGWS ina CM Rule 30 delivery call, the absence of. specific processes in the CM Rules to
establish an ACGWS for a CM Rulé 40 delivery call does not dictate that the Director must-
establish an ACGWS by rule in a CM Rule 40 delivery call, CM Rule 30 and 31 do riot limit the
Director’s ability to determine an ACGWS In the Big and Little Wood Delivery Calls under CM
Rule 40. As discussed above, the ACGWS is a factual question that can be established based
apon.information présented at hearing applying the definition set f6ith in CM Rule 10.01,

The Idaho Lagislature has given the Director “broad powers to dlract and ¢ontrol
distribution of water from all natural water sources within.water districts.” Jn re SRBA, 157
Tdaho at 393, 336 P.3d at 800; Idaha Code § 42-602. “In connection with his supervision and
gofitrol ‘of the exercise of ground watet rights the [Director] shill also have the poweérto
determine what areas of the state hive ¢ common ground water supply. . . . Idahe Code § 42-
237a(g). In addition, a timely response is requited when a delivery call is. made. Am. Fails
Reservoir Dist. No, 2-v. Idatho Dep't of Water Res., 143 Idaho 862, 874, 154 P.3d 433, 445
(2007), A requireriént that the Diréctor-must iritidte rulemaking to désignaté dn ACGWS prior
to responding t6 every.CM: Rule 40 delivery call agalnst junior-priority ground water rights
outside the ESPA would result in lengthy delay and run afoul of the Director’s mandatory duty to
“distribute water in water districts in accordance with the prior appropriation doctrine.” Idaho
Code § 42-602: i ve SRBA, 157 Idaho 385; 393, 336 P.3d 792, 800 (2014); Musserv.
H:gginson. 125 1daho 392, 395, 871 P.2d B09, B12 (1994) (abrogated on other grounds by
Rincover v. State, Dep't of Fin., Sec. Bureau, 132 1daho 547, 9‘?6 P.2d473 (i999))

The Director will not dismiss the Big and Little Wood Delivery Calls to designate an
ACGWS through-rulemiaking before responding to the delivery calls, The Director will
determine the ACGWS in thie Big 4nd Little Wood Delivery Calls based apon information
presented at hearing applying the definition set forth in CM Rule 10,01, 4

Hailey and Bellevue reference statements of the Director and District Court in the
Surface Water Coalition and Rangen, Inc., delivery calls. Memorandum at4-6. These
statemenis recognize the Director may only curtail junlor grownd water rights within the
ACGWS defined by CM Rule 50.01 in the context of delivery call§ by holders of seniof water

* Hailey and Bellévue asscit it is “Bpparent that the information o determine-an ACGWS in the Big Wood River
basin, and miny ommﬁbumy basing, doek not exist" Memarandum at 14, Again, the Director has & mondatory
Tegal duty 1o distribute water in‘water districts in accordance with the prior appropriation doetring. The Director
must meet this duty in the Big and Little Wood Dalivery Calls by designating.an ACGWS through sdministrative
hearings and deliberations associated with thoss delivery calls. Uncertainty cannot orme in favor of junior ground
water right holders. -5ee Memorandum Decision and Order on Petitions for Judicial at-40, Case No. CV-
2014-1338 {Consolidated Gooding County Case No, Cv+2014-179) (Oct, 24, 2014).

ORDER DENYING JOINT MOTION TO DESIGNATED ACGWS BY RULEMAKING AND TO DISMISS
DELIVERY CALLS- Page
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rights against junior-priority ground water rights within the ESPA ACGWS. See id. Hailey and
Believucargue the statements demonstiats the Director may sndy administer junior ground water
rights in a CM Rule 40 delivery call within an already designated ACGWS, 14, at 4.

The statements relied upon by Hailey and Belfevue are specific to the Director's.authority
to. cm‘mljunibr ground water rights within the ACGWS defined by CM Rule 50,01, The
statements are irrelevint t6 the Director’s authoflty to curtail junior ground water rights in
response to a CM Rule 40 delivery call by senior water right holders against junior ground water
rights outside the ESPA ACGWS, such as the Big and Little Wood Delivery Calls. Statements
of the Director and District Court related to prior delivery call proceedings factually and Jegally
distinct from the Big and Little Wood Delivery Calls are not4 basis for dismissal of the delivery
calls.

Hailey and Bellevue.also-reference the Idaho Legislature’s rejection of the Director’s
repeat of CM Rule 50. Memorandun at 10-14. In the Final Order issued In the Matter of
Petition to Aménd Rulé 50, the Direttor found:

12.  The Director is able to administer a delivery call undér-the [CM] Ruiles
without having a fixed ACGWS defined for. the ESPA, Eliminating [CM] Rule
50 addrésses the dispacate’ treatment coficérn . . . . ‘The administrative-hearings
and delibefations associated with. delivery t:alls 1s the propér venue o address
which groiind water rights sligiild be subject to administration.

Affidavit Ex. G at 4. The Director concluded “{CM] Rule 50 should be repealed because the

administrative hearings and deliberations associated with individual delivery calls is the

vétine to address which ground watsr Fights should-be subject to administration under a r.lelivery
call." [4. at 6. The Director repieated this coriclusion in testimony before the Idsho Legisiature.”

The Idaho Legislature’s Statement of Purpose related to rejection of the Director’s repéal of CM

Rule 50 explaine:

This nile was rejected in committee because it eliminated the current boundary
lines of the [ESPA}, and not enough technical data was ‘availablé at the preserit
time for the [Department] to accurately evaluate the underground water sources
available in the additional territory to the ESPA to define the effects on the
various sections of the Aquifér,

Affidavir Ex. K. Hailey and Bellevue cite the above-described testimony and Statemerit of
Purpose to support the argument “that the Legislature does not want the Director to make ad hoc
determinations within [CM] Rule 40 delivery call proceedings.” Memorandum at 14,

? Thé Direcior féstified: “Ultirmatély, we.felf that the fairest approach was to simply repeal the Rule and Gien in
evéry delivery call T would then ba ressonsible for taking evidence ina contested case hearing from all of the parties
and theti determining what the individual area of comrion groundwater stipply Was for eack delivery call.™ Affidavit
Ex Hat'2, mmm alsn cestified: “{W]hat we are proposing is to repeal the Rule, which rosults:in no
definition of 8 boundary for the [ACGWS] for the [ESPA]. And it will require me'in evety single delivery call now
to dewetmine hased on evidence that's presented in a contested case hearing %\malthebomﬁmyshauid be. So, theie
will not huny hard-wire- boundary in the Rules for the [ACGWS] for the [ESPAL" Affidavit Ex. Eat 6,

ORDER DENYING JOINT MOTION TO DESIGNATED ACGWS BY RULEMAKING AND TO DISMISS
DELIVERY CALLS- Page 4
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The Director’s testimony and Statement of Purpose cited by Hailey and Bellevue are
specific to the effect of the repeal of CM Rule 50 on ESPA delivery calls. The Director's
testimony and Statement of Purpose are irrelevant to CM Rule 40 delivery calls initiated by
holders of senior water rights against junior ground water rights outside the ESPA ACGWS aud,
therefore, not a basis to dismiss the Big and Little Wood Delivery Calls.

ORDER
Based upon and consistent with the foregoing, IT IS HEREBY ORDERED that the
DATED this 22™ day of luly 2015.

Motion to Dismiss is DENIED,

GARY WPACKMAN
Director

ORDER DENYING JOINT MOTION TO DESIGNATED ACGWS BY RULEMAKING AND TO DISMISS
DELIVERY CALLS-Page 5
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that, on rhism“ day of July 2015, 1 served a true and correct
copy of the above and foregoing document by placing a copy of the same in the United States
mail, postage prepaid and properly addressed and by e-mail to participants who have provided e~
mail addresses to the Department for service to the following:

BIG WOOD WATER USERS ASSN
LITTLE WOOD WATER USERS ASSN
C/0 JOSEPH F. JAMES
BROWN & JAMES
130 FOURTH AVENUE WEST
GOODING ID 83330
ioe@brownjemastaw.com

SOUTH VALLEY GROUNDWATER
DISTRICT

C/O ALBERT BARKER
BARKER ROSHOLT & SIMPSON LLP
PO BOX 2139
BOISE ID 83701-2139
apb @ dabiowalers.com
sly@idahowaters.com

CITY OF FAIRFIELD
CITY OF KETCHUM
C/0 SUSAN E BUXTON
CHERESE D MCLAIN
MOORE SMITH BUXTON & TURCKE
950 W BANNOCK ST STE 520
BOISE ID 83702
sh@msbilow.com
cdm@mebilaw.com

HAILEY CEMETERY MAINTENCE DIST
JACOB & RUTH BLOOM

C/O PATRICK D BROWN

PATRICK D BROWN PC

POBOX 125

TWIN PALLS 1D 83303

pal@pblaw.co

SINCLAIR OIL CORPORATION DBA SUN

VALLEY COMPANY

C/Q 8COTT L CAMPRELL

MATTHEW } MCOEE

MOFFATT THOMAS

PO BOX 829

BOISE 1D 837010829

sle@moflalL.com

IDAHO GROUND WATER APPROPRIATORS
INC
C/0 RANDALL C BUDGE
THOMAS J BUDUE
JOSEPH G BALLSTAEDT
RACINE OLSON
PO BOX 1391
POCATELLO 1D 83204-1391
eb@rocinelawne
ish@encinelaw.qet

CITY OF HAILEY
VALLEY CLUB INC
C/0 MICHAEL C CREAMER
MICHAEL P LAWRENCE
GIVENS PURLSEY LLP
PO BOX 2720
BOISE ID 83701-2720
At

STROM RANCHES INC

DENNIS STROM
CA § BRYCE PARRIS
SAWTCOTH LAW OFFICES PLLC
PO BOX 7985
BOISE ID 83707-7985
mmw : g A

ORDER DENYING JOINT MOTION TO DESIGNATED ACGWS BY RULEMAKING AND TO DISMISS

DELIVERY CALLS- Page 6
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AF 2014 TRUST
GEQFFREY SMITH LLC
MARIANA § PAEN TRUST
C/O FRITZ HAEMMERLE
HAEMMERLE & HAMMERLE FLLC
PO BOX 1800
HAILEY 1D 83333
Eh@haemlawcom

ANIMAL SHELTER OF WOOD RIVER
VALLEY
DENNIS ] CARD & MAUREEN M MCCANTY
EDWARD A LAWSON
FLYING HEART RANCH 1l SURDIVISION
OWNERS ASSN
HELIOS DEVELOPMENT LLC
SOUTHERN COMFORT HOMEQWNERS
ASSN
THE VILLAGE GREEN VCHOA
C/Q JAMES R LASKI
HEATHER O'LEARY
LAWSON LASKI CLARK & POGUE PLLC
PO BOX 3310
KETCHUM 1D 83340
heo@iawsonlaski.com
il @lawsenlaski.com

2887362121 Givens Pursely LLP

CITY OF BELLEVUE
MICHELLE WOLF
€70 CANDICE MCHUGH
CHRIS BROMLEY
MCHUGH BROMLEY PLLC
380 § 4™ STREET STE 103
BOISE ID 83702

Page 688

ECCLES PLYING HAT RANCH LLC
BCCLES WINDOW ROCK RANCH LLC
HOLLY FARMS LTD
1 EVAN ROBERTSON
SUN VALLEY WATER & SEWER DISTRICT
C/0 } EVAN ROBERTSON
ROBERTSON & SLETTE PLLC
PO BOX 1906
TWIN FALLS 1D 83303-1906

WATER DISTRICT 37-B GROUNDWATER
GQROUP
C/0 DYLAN B LAWRENCE
VARIN WARDWELL LLC
PO BOX 1676
BOISE 1D BA701-1676

dylantawrence @ varinwardwell.com

IDARO POWER COMPANY
€/0 JOHN K SIMPSON
BARKER ROSHOLT & SIMPSON LLP
PO BOX 2139
BOISE [D 837012139
ks @idahowsiers com
Hw@iduhowptyrs.com

IDAHO FOUNDATION FOR PARKS AND
LANDS INC
C/O CHAS MCDEVITT
MCDEVITT & MILLER LLP
PO BOX 2364
BOISE ID 83701

C/0 EILEEN MCDEVITT
732 FALLS VIEW DR
TWIN FALLS ID 8330)
smedevitl] @msn.com

ORDER DENYING JOINT MOTION TO DESICNATED ACCWS BRY RULEMAKING AND TO DISMISS
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AIRPORT WEST BUSINESS PARK OWNERS
ASSN INC

AQUARIUS SAW LLC

ASPEN HOLLOW HOMEOWNERS ASSN
{ALLAN PATZER & WILLIAM
LEHMAN)

B LAMBERT TRUST {TOBY B LAMBERT)

BARBER FAMILY ASSOCIATES LP

BARRIE FAMILY PARTNERS

BELLEUE FARMS LANDOWNERS ASSN
INC

BLAINE COUNTY RECREATION RISTRICT

BLAINE COUNTY SCHOOL DIST NO, 61

CAROL BURDZY THIELEN

CHANEY CREEK RANCHLLC

CHARLES & COLLEEN WEAVER

CHARLES L MATTHIESEN

CLEAR CREEK LLC

CLIFFSIDE HOMBOWNERS ASSN INC

COMMUNITY SCHOOL (JANELL L
GODDARD)

DAN S FAIRMAN MD & MELYNDA KIM
STANDLEE EAIRMAN

DEER CREEK FARM (LYNN CAMPION)

DON R & JUDY H ATKINSON

DONNA F TUTTLE TRUST

ELIZABETH K GRAY

F ALFREDO REGO

FLOWERS BENCH LLC

GOLDEN EAGLE RANCH HOA INC

GREENHORN HOMEOWNERS ASSN
(JEFFRBY T SEELY)

GRIFFIN RANCH PUD SUBDIVISION HOA
(CHERI HICKS)

ORIFFIN RANCH SUBDIVISION HOA
(CHERI HICKS)

QULCH TRUST (TERESA L. MASON)

HEATHERLANDS HOMEOWNERS ASSN

HENRY & JANNE BURDICK

IDAHO RANCH LLC

JAMES K & SANDRA FIGGE

JAMES P & JOAN CONGCER

KIRIL SOKOLOFF

LAURA L LUCERE

LINDA WOODCOCK

LOUISA JANE H JUDGE

MARQGO PECK

MARION R & ROBERT M ROSENTHAL

MATS & SONYA WILANDER

MICHAEL E WILLARD

MID-VALLEY WATER CO LLC

PIONEER RESIDENTIAL & RECREATIONAL

PROPERTIES LLC
R THOMAS GOODRICH & REBECCA LEA
PATTON

2887362121 Givens Pursely LLP Page 889

RALPH R LAPHAM
RED CLIFFS HOMEQWNERS ASSQCIATION
REDCLIFF PARTNERS LP (RANNEY E
DRAPER)
RHYTHM RANCH HOMEOWNERS ASSN
RIVER ROCK RANCH LP (SHEILA WITMER)
ROBERT ROHE
SAGEWILLOW LLC
SALIGAOLLC
SANDOR & TERI SZOMBATHY
SCI PROPERTIES LLC (BRENDA A LEVINE)
STARLITE HOMEOWNERS ASSN
STONEGATE HOMEOWNERS ASSN LLC
THE ANNE L WINGATE TRUST
THE BARKER LIVING TRUST
THE DANIEL T MONOOGOIAN REVOCABLE
TRUST
THE JONES TRUST
THE RALPH W & KANDI L GIRTON 1999
REVOCABLE TRUST
THE RESTATED MCMAHAN 1986
REVOCABLE TRUST
THE VERNOY IRREVOCABLE TRUST
THOMAS W WRISEL
TIMBERVIBW TERRACE HOA INC
WEBB LANDSCAPE INC (MARK PALMER)
CiO JAMES P SPECK
SPECK & AANESTAD
PO BOX 987
KETCHUM ID 83340
ik l

DEAN R ROGERS INC (DEAN R ROGERS I}
C/O LAIRD B STONE
STEPHAN KVANVIG STONE & TRAINOR
PO BOX 83
TWIN FALLS ID 83303-0083

skedi@ldabo-luw.com

CATHERINE 8 DAWSON REVOCABLE
TRUST
DEER CREEK RANCH INC
ROBERT L BAKER REVOCABLE TRUST
SYRINGA RANCH LLC
C/0 TRAVIS L. THOMPSON
BARKER ROSHOLT & SIMPSON LLP
195 RIVER VISTA PL STE 204
TWIN FALLS ID B3301-3029

i @idahownters.com

ORDER DENYING JOINT MOTION TO DESIGNATED ACGWS BY RULEMAKING AND TO DISMISS
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ANTHONY & JUDY D ANGELO
~PO BOX 3267
KETCHUM ID 83340

judydangelore@gmailcom

2887362121 Givens Pursely LLP

DAYID BERMAN
PO BOX 1738
CAVE CREEK AZ 85327
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BARBARA CALL
POBOX 4

ROSS CA 94957
barbeall @shealobal,net

DOUGLAS C WALTON
DIANA L WHITING
109 RIVER QROVE LN
HAILEY ID 83333

BERNARD | FRIEDLANDER PHD
116 VALLEY CLUB DRIVE
HAILEY ID 83333

BLUEGROUSE RIDGE HOA
C/0 BRIAN MOCOY

PO BOX 3510

KETCHUM ID 83340
brian@seatwd.net

o

ERNEST & JUDITH GBTTO TRUST
ERNEST ] GETTO

417 ENNISBROOK DR

SANTA BARBARA CA 93108

GARY HOFFMAN
PO BOX 1529
KETCHUM ID 83340

BRIAN L SMITH & DIANE STEFFEY-SMITH
PO BOX 629

BELLEVUE ID 83313
brianlamorsmith @ mecom

GREGORY R BLOOMFIELD
REVOCABLE TRUST

PO BOX 757

HAILEY ID 83333

BRITTA S HUBBARD
POROX 1167
KF’!‘CHI.M lD R3340

HARRY § RINKER
949 SOUTH COAST DR STE 500
CDSTA MESA CA 92626

BRUCE & KAREN TRUXAL
PO BOX 431
BELLEVUE ID 83313

hiryxpl @powereng.com

HARRY 8 RINKER
PO BOX 7250
NEWPORT BEACH CA 92658

oni@rinkercompany.com

CANADIAN CLUB
HOMEOWNERS ASSN
PQ BOX 4041
KETCHUM ID 83340

HULEN MEADOWS WATER COMPANY
AND ASSN INC

PO BOX 254

KETCHUM 1D 83340

COLD SPRINGS WATER COMPANY
PO BOX 254
KETCHUM 1D 83340

INNOVATIVE MITIGATION SOLUTIONS
LLC

2918 N EL RANCHO PL

BOISE ID 83704

ORDER DENYING JOINT MOTION TO DESIGNATED ACGWS BY RULEMAKING AND TO DISMISS
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JAMES D WHITE
PO BOX 367
BELLEVUE ID 83313

jdwhite@q.com

2887362121 Givens Pursely LLP Page 811

NANCIEC TATUM &
THOMAS F HENNIG
PO BOX 1365

SUN VALLEY ID 83353

JARED R WILLIAMS
REVOCABLE TRUST
PO BOX 99658
SEATTLE WA 98139

JIMW KOONCE
PO BOX 2013
HAILEY D 83333

PAUL & POLLY CARNEY LLOYD & DEANN
RICHINS MARK & SUSAN WILLIAMS
FISH CREEK RESERVOIR RANCH, LLC

384229500 B

PAUL ID 83347

KATHERINE BRECKENRIDGE
B BAR BINC

PG BOX 685

PICABO ID 83348

PAUL & TANA DEAN
40 FREEDOM LOOP
BELLEVUE ID 83313

KEN SANGHA
ASAM TRUST

PO BOX 9200
KETCHUM 1D 83340

kenzunghe @ gmail.com

PETER ZACH SEWELL
LORI SEWELL

PO BOX 3175

HAILEY 1D 83333
Zlsewsli@amail.eom

KEVIN DLAKEY
WATER DISTRICT 37
107 W IST
SHOSHONE ID 83352

walermangper @ablsone,ngl

PHILIP J VANDERHORF
KATHLEEN MCKAY
5069 HAROLD PL NE
SEATTLE WA 98105

POPPY ENGLEHARDT
10985 HIGHWAY 75
BELLEVUE ID 83313

LAWRENCE SCHOEN
18351 US HWY 20
BELLEVUE ID 83313

ROBERT BOUTTIER
PO BOX 476
BELLEVUE ID 83313

LUBOFF SENAVSKY &
CHARLES TIMOTHY FLOYD
PO BOX 1240

EAGCLE ID 83618

bseyd@mac.com

ROBERT & JUDITH PITTMAN
12} LOWER BROADFQRD RD
BELLEVUE ID> 83313

MARLYS I SCHMIDT
10901 HWY 75
BELLEVUE 1D 83313

mjschmidi49 @msn,com

ROBERT J STRUTHERS
762 ROBERT ST PICABO RQUTR
BELLEVUE ID 83213

ORDER DENYING JOINT MOTION TO DESIGNATED ACGWS BY RULEMAKING AND TO DISMISS
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RUSTY KRAMER
WATER DISTRICT 37B
PO BOX 551
FAIRFIELD ID 83327

SAUE SPRINGS HOMEOWNERS ASSNINC

PO BOX 254
KETCHUM ID 83340

SILVER SAGE OWNERS ASSN INC
C/0 CAROL'S BOOKKEEPING

PO BOX 1702

XETCHUM ID 83340

2887362121 Givens Pursely LLP

THOMAS & AMY MISTICK
149 ASPEN LAKES DR
HAILEY ID 83333
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USDA FOREST SERVICE
ATTN JAMIE GOUGH
324 23TH §T

OGDEN UT 84401
isough®@ i fed.vis

VALLEY CLUB OWNERS ASSN INC
PO BOX 254

KETCHUM ID 83340

STARWBATHER OWNERS ASSN INC
PO BOX 254
KETCHUM ID 83340

WILLIAM R & KATHRYN L RATLIFFE
206 BAYHORSE RD
BELLEVUE ID 83313

STEVEN C FUNK
90 FREEDOM LOOP
BELLEVUE ID 83313

WOOD RIVER LAND TRUST
119 E BULLION ST
HAILEY ID 83333

SV RANCH LLC
PQ BOX 333

ORDER DENYING JOINT MOTION TO DESIGNATED ACGWS BY RULEMAKING AND TO DISMISS
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF DISTRIBUTION OF
WATER TO WATER RIGHTS HELD BY Docket No. CM-DC-2015-001
MEMBERS OF THE BIG WOOD & LITTLE
WOOD WATER USERS ASSOCIATION'

DIVERTING FROM THE BIG WOOD

RIVER

IN.THE MATTER ¢ OF DISTRIB UTION OF

WATER TO WATER RIGHTS HELD BY Docket No, CM-DC-20135-002
MEMBERS OF THE BIG WOOD & LITTLE

WOQOD WATER USERS ASSOCIATION ORDER DESIGNATING ACGWS
DIVERTING FROM THE LITTLE WOOD ORDER AND SUN VALLEY ORDER
RIVER ASFINAL ORDERS

BACKGROUND

On February 24, 2015, the Director (“Director”) of the Idaho Department of Water
‘Resources (“Depattment”) reéeived two conjunctive management water delivery call letters from-
counsel for memben of the Big Wood & Little Wood Water User¢ Association (“WUA"). The
Jetters allege that senfor surface water users on the Big Wood and Little Wood Rivers are being
injured by wéter users diverting ground water hydraulically connected t the Big Wood and
Little Wood Rivers. The letters request the Director regulate junior ground water users
consistent with the prior appropriation doctrine.

The Diréctor treated the letters as delivery calls pursuait to the Department’s Rulés for
‘Conjunctive Management of Sorface and Cround Water Resotrces {“CM Rules"), initiated new
contested case proceedings and assigned each delivery call letter its.own docket nupiber. The
Big Wood Delivery Call was assigned Docket No. CM-DC-2015-001. The Little Wood
Delivéry Call was assigned Dicket No. CM<DC-2015-002.

Ori:March 20, 2018, the Diepartinent sent letters to grourid waltér users the Departrhent
Jdentified as potentially, affected by one or both of the Big Wood and Little Wood Delivery Calls
{*Delivery Calls"). The purpose of the letters was to inform the water users of the Delivery Calls
and notify them of a planned status conference. The letters invited the water users to file a
written notice with.the Department if they. planned to participate in delivery call proceedings.
"The Department received over 100 notices of intent to participate.

ORDER DESIGNATING ACGWS ORDER AND SUN VALLEY ORDER AS FINAL
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The Department also published general notice of the Delivery Calls and the status
conference in the Idaho Mountain Express and Camas Courler on March 25th, 2015 & April 1st,
2015; and the Titmes News ofi March 26th, 2015-& April 2nd, 2015.

On June 25,2015, Sun Valley Company (“SVC™) filed a Motion 1o Disntiss Contested
Case Proceedings (“Sun Valley’s Motion"} arguing, among other things, the WUA failed to file
petitions for delivery calls compliant with the requirements of Idaho Code § 42-237b, the
Department's Rules of Procedure, and the CM Rujes.

On Juirie 26,2015, the City of Hailey and City of Bellevue (“Hailey and Bellévue”) filed
a Joini Motion to Designaie ACGWS by Rulemaking and to Dismiss Delivery Calls (“Cities’
Mouon“) arguing the Department may not administer ground water rights in Water Districts 37
and 378 in response to the Delivery Calls under CM Rule 40 unless and until the Depariment,
throbgh rilemaking, establisties an ared of comimon.ground water supply that shctmpasses the
WUA's members* watér figlits and poientially imiplicated junior ground watér rights.

.. On July 22, 2015, the Depariment issved its Order Denying Sun Valley Company’s
Motion to Disrniss {“Sun Valley Order™) denying Sun Valley’s Motion, and ifs Order Denying
Joint Motion 1o Designate ACGWS by Rulemaking and te Dismiss Delivery Calls (“ACGWS
Order”y denying the Cities* Motion. Neither the Sun Valley Ordef 6t the ACGWS Order
contdin langusige or are accomprnied by & document containing language indicating they are
recommended ordérs, preliniinary ofders, 6r final orders. Thils, under the Departient’s Risle of
Proccdo g{; 'IJ' é 0, the Sun Valley Otder and ACGWS Order are interiocutory orders. Sse IDAPA
37.01.01.710.

On August 18, 2015, Hailey and Bellevue filed a Petition for Judicial Review of Agency
Action (*Cities’ Peiition”) in Ada County District Court, Case No. CV-QC- 1514419, seeking
judicial review.of the ACGWS Order pursuant to Idalio Code.§§ 67-5270 and 67-5271¢2) and
Rule 84 of the Idaho Rules of Civil Procedure. On August 19, 2015, SVC filed a Petition for
Judicial Review (“SVC Perition™) in Ada County District Coutt, Case No, CV-0C-1514500,
seeking juidicial review of the Sun Valley Ordel pursuant to Idaho Code §§ 67-5270 and 67-
5271(2) and Rule 84 of the ldaho Rules of Civil Procedure, “The Citiss' Petition and the SVC.
Petition were reassigned 16 the Sriake River Basin Adjudication District Court of the Fifth
Judicial District, The Cities* Petition was renumbered ta CV-WA-2015-14419, The SVC
Petition was renumbered.to CV-WA-2015-14500,

On September 17,2015, Halley-and Bellevue, SVC, the WUA, the City of Ketchum, the
City of Fuitfield, and the Departmant entered into & Stipulation (“Stipulation”). The signatories.
agreed Hailey and Bellévue, the City of Ketchurh, the Cify of Fairfield, and SVC (collectively,
the “Movants”) would file a motion requesting the Directot designate.the ACGWS Order-and the
Sun Valley Order “as final orders pursuant to the Department's Rules of Procedure 710 and
750" Stipulation-ar 3.

On Septeniber 25, 2015, the Movants filed a Joint Motion ta Designate ACGWS Order
and Sun Valley Order as Final Ordeérs {“Mation to Designate™). The Movants raquest “the
Director designate the Sun Valley Order and the ACGWS Order as final orders and issue
separate orders as provided for [in the Stipulation).” Motion to Designate at 2.
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ANALYSIS

As explained above, neither the Sun Valley Order nor the ACGWS Order contein
language or.are accompanied by a document-containing language indicating they are
recommended orders, preliminary orders, or final orders. Thus, uider the Department’s Rule of
Procedute 710, the Surt Valley Order and ACGWS Order are inferlocutory orders. See IDAPA
37.01.01.710.

Rule 750 of the Department's Rules of Procedure states:

If uit-order does miot designate itself as recommended, preliminary or final
at its release, but is désignatéd a5 recommended, peelimingry: or final after jis.
release, its effective date for purposss of reconsideration oi appeal is the date of
the order of designation: If a party believes. that an order not designated as a
recommended order, preliminary order or final order according to the terms of
thése rules should be designated as a recommended order, preliminaty order or
final order; the party may move to designate the ordér as recommended,
prélimitiary or final, ds apptopriate.

IDAPA 37.01.01.750.

Consistent with Rule 750, the Movants filed the Motion to Designate. In the Stipulation,
the Deparifoent agreed that, if no objections were filed to the. Motion to Designate, the Director
would issus “orders des:gnaling the [ACGWS Order] and the [Sun Valley Order] as final orders
subject to judicial review consistent with the Department’s Rule of Procedure 740." Stipulation
at 5. The Department received no responsive pleadings to the Motion to Designate.
Accordingly, the Director will grant the Motion to Designate.

ORDER

Based upon and consistent with the foregoing, IT 1S HEREBY ORDERED that the
Motion to Designate is GRANTED, The ACGWS Order and the Sun Valley Order are hereby
designated ss final orders-of the Depattment subject to judiclal review consisterit with the
Department's Rule'sf Procedure 740 (IDAPA 37,01.01.740). The: effective date of the ACGWS
Order 4rid the Sun Vaiiéy Order for purposes of réconsideration or appéal is the date of this
Order Designating ACGWS Order and Sin Va!lcy Order as Final Orders. See IDAPA
37.01.01.750.

DATED this 15" day of October 2015,
Gﬁ% A%_ AN
Ditector
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CERTIFICATE OF SERVICE

1 HBREBY CERTIFY that, on this 1S day of October 2015, I served a true and correct
copy of the foregoing document to ail parties Iiued on tha Combimd c@niﬁcata of Services List

mmupdammmayofmmubynufnnawingmhod G

Placing a copy of the document in the United States mail, postage prepaid and
properly addressed.

Emailing only to parties who have consented to service by email as indicated on
the above-described Centificate of Service List; placing a copy of the document in
the United States mail, postage prepaid and properly addressed, to parties who
have not consented to service by emall; and emailing to parties who provided e-
mail addresses to the Department but have not consented to service by email.

Ll

Person matling document
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF DISTRIBUTION OF
WATER TO WATER RIGHTS HELD BY
MEMBERS OF THE BIG WOOD & LITTLE
WOOD WATER USERS ASSOCIATION
DIVERTING FROM THE BIG WOOD
RIVER

IN THE MATTER OF DISTRIBUTION OF
WATER TO WATER RIGHTS HELD BY
MEMBERS OF THE BIG WOOD & LITTLE
WOOD WATER USERS ASSOCIATION

Docket No. CM-DC-2015-001

Docket No. CM-DC-2015-002

ORDER DENYING JOINT MOTION TO

DIVERTING FROM THE LITTLE WOOD DESIGNATE ACGWS BY
RIVER RULEMAKING AND TO DISMISS
S DELIVERY CALLS
BACKGROUND

On February 24, 20135, the Director (“Director”) of the Idaho Department of Water
Resources (“Department™) received two conjunctive management water delivery call letters from
counsel for members of the Big Wood & Little Wood Water Users Association. The letters
allege senior surface water users on the Big Wood and Little Wood Rivers are being injured by
water users diverting ground water hydraulically connected to the Big Wood and Little Wood
Rivers. The letters request the Director regulate junior ground water users consistent with the

prior appropriation doctrine.

The Director initiated new contested case proceedings and assigned each delivery call
letter its own docket number. The Big Wood Delivery Call was assigned docket no. CM-DC-
2015-001. The Little Wood Delivery Call was assigned docket no. CM-DC-2015-002.

On March 20, 2015, the Department sent letters to ground water users the Department
identified as potentially affected by one or both of the above-described delivery calls. The
purpose of the letters was to inform the water users of the delivery calls and notify them of a
planned status conference. The letters invited the water users to file a written notice with the
Department if they planned to participate in delivery call proceedings. The Department received
over 100 notices of intent to participate, including notices filed by the City of Hailey and the City

of Bellevue (“Hailey and Bellevue”).

The Department also published general notice of the delivery calls and the status
conference in the Idaho Mountain Express and Camas Courier on March 25th, 2015 & April 1st,
2015; and the Times News on March 26th, 2015 & April 2nd, 2015. The Director held a status
conference on May 4, 2015, and a pre-hearing conference on June 3, 2015.

ORDER DENYING JOINT MOTION TO DESIGNATED ACGWS BY RULEMAKING AND TO DISMISS

DELIVERY CALLS- Page 1
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On June 26, 2015, Hailey and Bellevue filed a Joint Motion to Designate ACGWS by
Rulemaking and to Dismiss Delivery Calls (*Motion to Dismiss”), Memorandum in Support of
Joint Motion to Designate ACGWS by Rulemaking and to Dismiss Delivery Calls
(“Memorandum”), and the Affidavit of Chris M. Bromley (“Affidavit”). Joinders in support of
the Motion to Dismiss were filed by attorney James P. Speck on behalf of multiple respondents,
the City of Ketchum and City of Fairfield, and the Water District 37-B Groundwater Group.'

ANALYSIS

Hailey and Bellevue argue the Director must “initiate rulemaking in accordance with the
Idaho Administrative Procedure Act, 1.C. § 67-5201" to designate an area of common ground
water supply (“ACGWS") before proceeding with the Big and Little Wood Delivery Calls
pursuant to Rule 40 of the Department’s Rules of Conjunctive Management of Surface and
Ground Water Resources (“CM Rules”). Memorandum at 1.

CM Rule 40 governs the Director’s response to the Big and Little Wood Delivery Calls
because it applies “[w]hen a delivery call is made by the holder of a senior-priority water right
(petitioner) alleging that by reason of diversion of water by the holders of one (1) or more junior-
priority ground water rights (respondents) from an area having a common ground water supply in
an organized water district the petitioner is suffering material injury. .. .” IDAPA
37.03.11.040.01. Hailey and Bellevue argue “the plain language of [CM] Rule 40” requires “that
an ACGWS exist before the Director may respond to a delivery call.” Memorandum at 8-9
(emphasis in original).

Contrary to Hailey and Bellevue’s argument, CM Rule 40 does not require the Director
establish an ACGWS by rulemaking before the Director can move forward with the Big and
Little Wood Delivery Calls. While the Director has authority to establish an ACGWS by rule
(and in fact did for the Eastern Snake Plain Aquifer (“"ESPA")), the CM Rules do not mandate
that the Director go through the rulemaking process to establish an ACGWS. CM Rule 10.01
defines “Area Having a Common Ground Water Supply” as:

A ground water source within which the diversion and use of ground water
or changes in ground water recharge affect the flow of water in a surface water
source or within which the diversion and use of water by a holder of a ground
water right affects the ground water supply available to the holders of other
ground water rights. (Section 42-237a.g., Idaho Code)

' On April 22, 2015, the Water District 37-B Groundwater Group filed a notice of intent to participate only in
proceedings related to the Big Wood Delivery Call. On July 10, 2015, counsel Dylan B. Lawrence, of the law firm
Varin Wardwell LLC, filed a Notice of Appearance and Joinder in Support of Motion to Dismiss Contested Case
Proceedings on behalf of the Water District 37-B Groundwater Group in both the Big and Little Wood Delivery
Calls. The Water District 37-B Groundwater Group did not file a notice of intent (o participate in the Little Wood
Delivery Call in compliance with the Director’'s May 13, 2015, Order Governing Participation. Therefore, the
Director will not consider filings by the Water District 37-B Groundwater Group in Little Wood Delivery Call
proceedings.

ORDER DENYING JOINT MOTION TO DESIGNATED ACGWS BY RULEMAKING AND TO DISMISS
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IDAPA 37.03.11.010.01. The ACGWS for the Big and Little Wood Delivery Calls is a factual
question that can be established based upon information presented at hearing applying the
definition set forth in CM Rule 10.01.

Hailey and Bellevue also argue that, because CM Rule 31 establishes a process for
determining an ACGWS in a CM Rule 30 delivery call, the lack of a process in CM Rule 40
means that the Director must follow the rulemaking process to establish an ACGWS in a CM
Rule 40 delivery call. See Memorandum at 9-10. The Director disagrees. While CM Rule 31
requires the Director consider certain information and establishes criteria for determining an
ACGWS in a CM Rule 30 delivery call, the absence of specific processes in the CM Rules to
establish an ACGWS for a CM Rule 40 delivery call does not dictate that the Director must
establish an ACGWS by rule in a CM Rule 40 delivery call. CM Rule 30 and 31 do not limit the
Director’s ability to determine an ACGWS in the Big and Little Wood Delivery Calls under CM
Rule 40. As discussed above, the ACGWS is a factual question that can be established based
upon information presented at hearing applying the definition set forth in CM Rule 10.01.

The Idaho Legislature has given the Director “broad powers to direct and control
distribution of water from all natural water sources within water districts.” In re SRBA, 157
Idaho at 393, 336 P.3d at 800; Idaho Code § 42-602. *In connection with his supervision and
control of the exercise of ground water rights the [Director] shall also have the power to
determine what areas of the state have a common ground water supply. . . .” Idaho Code § 42-
237a(g). In addition, a timely response is required when a delivery call is made. Am. Falls
Reservoir Dist. No. 2 v. Idahe Dep't of Water Res., 143 Idaho 862, 874, 154 P.3d 433, 445
(2007). A requirement that the Director must initiate rulemaking to designate an ACGWS prior
to responding to every CM Rule 40 delivery call against junior-priority ground water rights
outside the ESPA would result in lengthy delay and run afoul of the Director’s mandatory duty to
“distribute water in water districts in accordance with the prior appropriation doctrine,” Idaho
Code § 42-602; In re SRBA, 157 Idaho 385, 393, 336 P.3d 792, 800 (2014); Musser v.
Higginson, 125 Idaho 392, 395, 871 P.2d 809, 812 (1994) (abrogated on other grounds by
Rincover v. State, Dep't of Fin., Sec. Bureau, 132 Idaho 547, 976 P.2d 473 (1999)).

The Director will not dismiss the Big and Little Wood Delivery Calls to designate an
ACGWS through rulemaking before responding to the delivery calls. The Director will
determine the ACGWS in the Big and Little Wood Delivery Calls based upon information
presented at hearing applying the definition set forth in CM Rule 10.01.7

Hailey and Bellevue reference statements of the Director and District Court in the
Surface Water Coalition and Rangen, Inc., delivery calls. Memorandum at 4-6. These
statements recognize the Director may only curtail junior ground water rights within the
ACGWS defined by CM Rule 50.01 in the context of delivery calls by holders of senior water

? Hailey and Bellevue assert it is “apparent that the information to determine an ACGWS in the Big Wood River
basin, and many other tributary basins, does not exist.” Memorandum at 14. Again, the Director has a mandatory
legal duty to distribute water in water districts in accordance with the prior appropriation doctrine. The Director
must meet this duty in the Big and Little Wood Delivery Calls by designating an ACGWS through administrative
hearings and deliberations associated with those delivery calls. Uncertainty cannot operate in favor of junior ground
water right holders. See Memorandum Decision and Order on Petitions for Judicial Review at 40, Case No. CV-
2014-1338 (Consolidated Gooding County Case No. Cv-2014-179) (Oct, 24, 2014).
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rights against junior-priority ground water rights within the ESPA ACGWS. See id. Hailey and
Bellevue argue the statements demonstrate the Director may only administer junior ground water
rights in a CM Rule 40 delivery call within an already designated ACGWS. Id. at 4.

The statements relied upon by Hailey and Bellevue are specific to the Director’s authority
to curtail junior ground water rights within the ACGWS defined by CM Rule 50.01. The
statements are irrelevant to the Director’s authority to curtail junior ground water rights in
response to a CM Rule 40 delivery call by senior water right holders against junior ground water
rights outside the ESPA ACGWS, such as the Big and Little Wood Delivery Calls. Statements
of the Director and District Court related to prior delivery call proceedings factually and legally
distinct from the Big and Little Wood Delivery Calls are not a basis for dismissal of the delivery
calls.

Hailey and Bellevue also reference the Tdaho Legislature’s rejection of the Director’s
repeal of CM Rule 50. Memorandum at 10-14. In the Final Order issued In the Matter of
Petition to Amend Rule 50, the Director found:

12, The Director is able to administer a delivery call under the [CM] Rules
without having a fixed ACGWS defined for the ESPA. Eliminating [CM] Rule
50 addresses the disparate treatment concern . . . . The administrative hearings
and deliberations associated with delivery calls is the proper venue to address
which ground water rights should be subject to administration.

Affidavit Ex. G at 4. The Director concluded “[CM] Rule 50 should be repealed because the
administrative hearings and deliberations associated with individual delivery calls is the proper
venue to address which ground water rights should be subject to administration under a delivery
call.” Id. at 6. The Director repeated this conclusion in testimony before the Idaho Lttzgis;latm‘e.3
The Idaho Legislature’s Statement of Purpose related to rejection of the Director’s repeal of CM
Rule 50 explains:

This rule was rejected in committee because it eliminated the current boundary
lines of the [ESPA], and not enough technical data was available at the present
time for the [Department] to accurately evaluate the underground water sources
available in the additional territory to the ESPA to define the effects on the
various sections of the Aquifer.

Affidavir Ex. K. Hailey and Bellevue cite the above-described testimony and Statement of
Purpose to support the argument “that the Legislature does not want the Director to make ad hoc
determinations within [CM] Rule 40 delivery call proceedings.” Memorandum at 14.

¥ The Director testified: “Ultimately, we felt that the fairest approach was to simply repeal the Rule and then in
every delivery call I would then be responsible for taking evidence in a contested case hearing from all of the parties
and then determining what the individual area of common groundwater supply was for each delivery call.” Affidavit
Ex. H at 2. The Director also testified: “[W]hat we are proposing is to repeal the Rule, which results in no
definition of a boundary for the [ACGWS] for the [ESPA]. And it will require me in every single delivery call now
to determine based on evidence that's presented in a contested case hearing what the boundary should be. So, there
will not be any hard-wire boundary in the Rules for the [ACGWS] for the [ESPAL" Affidavir Ex. E at 6.
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The Director’s testimony and Statement of Purpose cited by Hailey and Bellevue are
specific to the effect of the repeal of CM Rule 50 on ESPA delivery calls. The Director’s
testimony and Statement of Purpose are irrelevant to CM Rule 40 delivery calls initiated by
holders of senior water rights against junior ground water rights outside the ESPA ACGWS and,
therefore, not a basis to dismiss the Big and Little Wood Delivery Calls.

ORDER

Based upon and consistent with the foregoing, IT IS HEREBY ORDERED that the
DATED this 22™ day of July 2015.

Motion to Dismiss is DENIED.

GARY §PACKMAN
Director

ORDER DENYING JOINT MOTION TO DESIGNATED ACGWS BY RULEMAKING AND TO DISMISS
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that, on this'Z-T-_"“i day of July 2015, I served a true and correct
copy of the above and foregoing document by placing a copy of the same in the United States
mail, postage prepaid and properly addressed and by e-mail to participants who have provided e-
mail addresses to the Department for service to the following:

BIG WOOD WATER USERS ASSN
LITTLE WOOD WATER USERS ASSN
C/O JOSEPH F. JAMES
BROWN & JAMES
130 FOURTH AVENUE WEST
GOODING ID 83330
joc@brownjameslaw.com

dana@brownjameslaw.com

SOUTH VALLEY GROUNDWATER
DISTRICT

C/O ALBERT BARKER
BARKER ROSHOLT & SIMPSON LLP
PO BOX 2139
BOISE ID 83701-2130
apb@idahowaters.com
sle @idahowaters.com

CITY OF FAIRFIELD
CITY OF KETCHUM

C/0 SUSAN E BUXTON

CHERESE D MCLAIN

MOORE SMITH BUXTON & TURCKE
950 W BANNOCK ST STE 520

BOISE ID 83702

seb@msbilaw.com

cdm@ msbtlaw.com

HAILEY CEMETERY MAINTENCE DIST
JACOB & RUTH BLOOM

C/O PATRICK D BROWN

PATRICK D BROWN PC

PO BOX 125

TWIN FALLS ID 83303

pat@pblaw.co

SINCLAIR OIL CORPORATION DBA SUN

VALLEY COMPANY
C/O SCOTT L CAMPBELL
MATTHEW I MCGEE
MOFFATT THOMAS
PO BOX 829
BOISE ID 83701-0829
sle @ moffati.com

IDAHO GROUND WATER APPROPRIATORS
INC

C/0 RANDALL C BUDGE
THOMAS ] BUDGE
JOSEPH G BALLSTAEDT
RACINE OLSON
PO BOX 1391
POCATELLO ID 83204-1391
reh@racinelaw.net
tib@racinelaw.net
jgb@racinelaw.net

CITY OF HAILEY
VALLEY CLUB INC

C/0 MICHAEL C CREAMER
MICHAEL P LAWRENCE
GIVENS PURLSEY LLP

PO BOX 2720

BOISE ID 83701-2720
mee@givenspursley.com

mpl @ givenspursley.com
lisahugrhes @ givenspursley.com
lorigibson @ givenspursley.com

STROM RANCHES INC
DENNIS STROM

C/0 § BRYCE FARRIS
SAWTOOTH LAW OFFICES PLLC
PO BOX 7985

BOISE ID 83707-7985

bryce@sawtoothlaw.com
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AF 2014 TRUST CITY OF BELLEVUE

GEOFFREY SMITH LLC MICHELLE WOLF

MARIANA S PAEN TRUST C/0 CANDICE MCHUGH
C/O FRITZ HAEMMERLE CHRIS BROMLEY
HAEMMERLE & HAMMERLE PLLC MCHUGH BROMLEY PLLC
PO BOX 1800 380 S 4™ STREET STE 103
HAILEY ID 83333 BOISE 1D 83702
[xh @ haemlaw.com cmchugh®@®mchughbromley.com

chromley @ mchughbromley.com

ANIMAL SHELTER OF WOOD RIVER

VALLEY ECCLES FLYING HAT RANCH LLC
DENNIS J CARD & MAUREEN M MCCANTY ECCLES WINDOW ROCK RANCH LLC
EDWARD A LAWSON HOLLY FARMS LTD
FLYING HEART RANCH II SUBDIVISION JEVAN ROBERTSON

OWNERS ASSN SUN VALLEY WATER & SEWER DISTRICT
HELIOS DEVELOPMENT LLC C/0J EVAN ROBERTSON
SOUTHERN COMFORT HOMEOWNERS ROBERTSON & SLETTE PLLC

ASSN PO BOX 1906

THE VILLAGE GREEN VCHOA TWIN FALLS ID 83303-1906
C/O JAMES R LASKI erobertson @rsidaholaw.com

HEATHER O'LEARY
LAWSON LASKI CLARK & POGUE PLLC

PO BOX 3310 IDAHO POWER COMPANY

KETCHUM ID 83340 C/0O JOHN K SIMPSON

heo @ lawsonlaski.com BARKER ROSHOLT & SIMPSON LLP
irl@lawsonlaski.com PO BOX 2139

= s BOISE ID 83701-2139
jks@idahowalers.com
WATER DISTRICT 37-B GROUNDWATER ilw@idahowalers,com
GROUP
C/O DYLAN B LAWRENCE
VARIN WARDWELL LLC
PO BOX 1676
BOISE ID 83701-1676
dylanlawrence @varinwardwell.com

IDAHO FOUNDATION FOR PARKS AND
LANDS INC
C/O CHAS MCDEVITT
MCDEVITT & MILLER LLP
PO BOX 2564
BOISE ID 83701
chas@medevitt-miller.com

C/O EILEEN MCDEVITT
732 FALLS VIEW DR
TWIN FALLS ID 83301
emedevitt] @msn.com
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AIRPORT WEST BUSINESS PARK OWNERS
ASSN INC

AQUARIUS SAW LL.C

ASPEN HOLLOW HOMEOWNERS ASSN
(ALLAN PATZER & WILLIAM
LEHMAN)

B LAMBERT TRUST (TOBY B LAMBERT)

BARBER FAMILY ASSOCIATES LP

BARRIE FAMILY PARTNERS

BELLEUE FARMS LANDOWNERS ASSN
INC

BLAINE COUNTY RECREATION DISTRICT

BLAINE COUNTY SCHOOL DIST NO. 61

CAROL BURDZY THIELEN

CHANEY CREEK RANCH LLC

CHARLES & COLLEEN WEAVER

CHARLES L MATTHIESEN

CLEAR CREEK LLC

CLIFFSIDE HOMEOWNERS ASSN INC

COMMUNITY SCHOOL (JANELL L
GODDARD)

DAN § FAIRMAN MD & MELYNDA KIM
STANDLEE FAIRMAN

DEER CREEK FARM (LYNN CAMPION)

DONR & JUDY H ATKINSON

DONNA F TUTTLE TRUST

ELIZABETH K GRAY

F ALFREDO REGO

FLOWERS BENCH LLC

GOLDEN EAGLE RANCH HOA INC

GREENHORN HOMEOWNERS ASSN
(JEFFREY T SEELY)

GRIFFIN RANCH PUD SUBDIVISION HOA
(CHERI HICKS)

GRIFFIN RANCH SUBDIVISION HOA
(CHERI HICKS)

GULCH TRUST (TERESA L. MASON)

HEATHERLANDS HOMEOWNERS ASSN

HENRY & JANNE BURDICK

IDAHO RANCH LLC

JAMES K & SANDRA FIGGE

JAMES P & JOAN CONGER

KIRIL SOKOLOFF

LAURA L LUCERE

LINDA WOODCOCK

LOUISA JANE H JUDGE

MARGO PECK

MARION R & ROBERT M ROSENTHAL

MATS & SONYA WILANDER

MICHAEL E WILLARD

MID-VALLEY WATER CO LLC

PIONEER RESIDENTIAL & RECREATIONAL
PROPERTIES LLC

R THOMAS GOODRICH & REBECCA LEA
PATTON

RALPH R LAPHAM
RED CLIFFS HOMEOWNERS ASSOCIATION
REDCLIFF PARTNERS LP (RANNEY E
DRAPER)
RHYTHM RANCH HOMEOWNERS ASSN
RIVER ROCK RANCH LP (SHEILA WITMER)
ROBERT ROHE
SAGEWILLOW LLC
SALIGAO LLC
SANDOR & TERI SZOMBATHY
SCI PROPERTIES LLC (BRENDA A LEVINE)
STARLITE HOMEOWNERS ASSN
STONEGATE HOMEOWNERS ASSN LLC
THE ANNE L WINGATE TRUST
THE BARKER LIVING TRUST
THE DANIEL T MONOOGIAN REVOCABLE
TRUST
THE JONES TRUST
THE RALPH W & KANDI L GIRTON 1999
REVOCABLE TRUST
THE RESTATED MCMAHAN 1986
REVOCABLE TRUST
THE VERNOY IRREVOCABLE TRUST
THOMAS W WEISEL
TIMBERVIEW TERRACE HOA INC
WEBB LANDSCAPE INC (MARK PALMER)
C/O JAMES P SPECK
SPECK & AANESTAD
PO BOX 987
KETCHUM ID 83340
Jim@speckandaanestad.com

DEAN R ROGERS INC (DEAN R ROGERS 11D
C/O LAIRD B STONE
STEPHAN KVANVIG STONE & TRAINOR
PO BOX 83
TWIN FALLS ID 83303-0083
sks&t @idaho-law.com

CATHERINE S DAWSON REVOCABLE
TRUST
DEER CREEK RANCH INC
ROBERT L BAKER REVOCABLE TRUST
SYRINGA RANCH LLC
C/O TRAVIS L THOMPSON
BARKER ROSHOLT & SIMPSON LLP
195 RIVER VISTA PL STE 204
TWIN FALLS ID 83301-3029
il @idahowaters.com
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ANTHONY & JUDY D ANGELO
‘PO BOX 3267
KETCHUM ID 83340

judydangelore@gmail.com

DAVID BERMAN
PO BOX 1738
CAVE CREEK AZ 85327

berman.dlb@gmail.com

BARBARA CALL

PO BOX 4

ROSS CA 94957
barbeall @sbeglobal, net

DOUGLAS C WALTON
DIANA L WHITING
109 RIVER GROVE LN
HAILEY ID 83333

BERNARD I FRIEDLANDER PHD
116 VALLEY CLUB DRIVE
HAILEY ID 83333

BLUEGROUSE RIDGE HOA
C/O BRIAN MCCOY

PO BOX 3510

KETCHUM ID 83340

brian @seabid.net

ERNEST & JUDITH GETTO TRUST

ERNEST J GETTO
417 ENNISBROOK DR
SANTA BARBARA CA 93108

GARY HOFFMAN
PO BOX 1529
KETCHUM ID 83340

BRIAN L SMITH & DIANE STEFFEY-SMITH
PO BOX 629

BELLEVUEID 83313
brianlamarsmith@me.com

GREGORY R BLOOMFIELD
REVOCABLE TRUST

PO BOX 757

HAILEY ID 83333

BRITTA § HUBBARD
PO BOX 1167
KETCHUM ID 83340
brittahubbard @ gmail.com

HARRY S RINKER
949 SOUTH COAST DR STE 500
COSTA MESA CA 92626

BRUCE & KAREN TRUXAL
PO BOX 431
BELLEVUE ID 83313

biruxal @ powereng.com

HARRY S RINKER

PO BOX 7250

NEWPORT BEACH CA 92658
loni@rinkercompany.com

CANADIAN CLUB
HOMEOWNERS ASSN
PO BOX 4041
KETCHUM ID 83340

HULEN MEADOWS WATER COMPANY

AND ASSN INC
PO BOX 254
KETCHUM ID 83340

COLD SPRINGS WATER COMPANY
PO BOX 254
KETCHUM ID 83340

INNOVATIVE MITIGATION SOLUTIONS

LLC
2918 N EL RANCHO PL
BOISE ID 83704

ORDER DENYING JOINT MOTION TO DESIGNATED ACGWS BY RULEMAKING AND TO DISMISS
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JAMES D WHITE
PO BOX 367
BELLEVUE ID 83313

jdwhite @g.com

JARED R WILLIAMS
REVOCABLE TRUST
PO BOX 99658
SEATTLE WA 98139

NANCIE C TATUM &
THOMAS F HENNIG
PO BOX 1365

SUN VALLEY ID 83353

JIM W KOONCE
PO BOX 2015
HAILEY ID 83333

PAUL & POLLY CARNEY LLOYD & DEANN
RICHINS MARK & SUSAN WILLIAMS
FISH CREEK RESERVOIR RANCH, LLC

38422900 E

PAUL 1D 83347

KATHERINE BRECKENRIDGE
B BAR B INC

PO BOX 685

PICABO ID 83348

PAUL & TANA DEAN
40 FREEDOM LOOP
BELLEVUE ID 83313

KEN SANGHA
ASAM TRUST

PO BOX 9200
KETCHUM ID 83340

kensangha @ gmail.com

PETER ZACH SEWELL
LORI SEWELL

PO BOX 3175

HAILEY 1D 83333
zlsewell@gmail.com

KEVIN D LAKEY
WATER DISTRICT 37
107 W IST
SHOSHONE ID 83352

watermanager @cableone.nel

PHILIP ] VANDERHOEF
KATHLEEN MCKAY
5069 HAROLD PL NE
SEATTLE WA 98105

POPPY ENGLEHARDT
10965 HIGHWAY 75
BELLEVUE ID 83313

LAWRENCE SCHOEN
18351 US HWY 20
BELLEVUE ID 83313

ROBERT BOUTTIER
PO BOX 476
BELLEVUE ID 83313

LUBOFF SENAVSKY &
CHARLES TIMOTHY FLOYD
PO BOX 1240

EAGLE ID 83616

bslloyd @ mac.com

ROBERT & JUDITH PITTMAN
121 LOWER BROADFORD RD
BELLEVUE ID 83313

MARLYS ] SCHMIDT
10901 HWY 75
BELLEVUE ID 83313
mischmidid9 @ msn.com

ROBERT J STRUTHERS
762 ROBERT ST PICABO ROUTE
BELLEVUE ID 83313

ORDER DENYING JOINT MOTION TO DESIGNATED ACGWS BY RULEMAKING AND TO DISMISS
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RUSTY KRAMER
WATER DISTRICT 37B
PO BOX 591
FAIRFIELD ID 83327

waterdistrict37b@outlook.com

THOMAS & AMY MISTICK
149 ASPEN LAKES DR
HAILEY ID 83333

SAGE SPRINGS HOMEOWNERS ASSN INC
PO BOX 254
KETCHUM ID 83340

SILVER SAGE OWNERS ASSN INC
C/0O CAROL'S BOOKKEEPING

PO BOX 1702

KETCHUM ID 83340

USDA FOREST SERVICE
ATTN JAMIE GOUGH
324 25TH ST

OGDEN UT 84401
jzough @ fs.fed.us

VALLEY CLUB OWNERS ASSN INC
PO BOX 254
KETCHUM ID 83340

STARWEATHER OWNERS ASSN INC
PO BOX 254
KETCHUM ID 83340

WILLIAM R & KATHRYN L RATLIFFE
206 BAYHORSE RD
BELLEVUE ID 83313

STEVEN C FUNK
90 FREEDOM LOOP
BELLEVUE ID 83313

WOOD RIVER LAND TRUST
119 E BULLION ST
HAILEY ID 83333

SVRANCHLLC

PO BOX 333
FAIRFIELD ID 83327
camascreck @hughes.net

COURTESEY COPY TO:

ED REAGAN
COURIER NEWS

PO BOX 330
FAIRFIELD ID 83327
news @ highway46.org

Aoy celey S,
Emalee Rushing
Administrative Assistant
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF DISTRIBUTION OF
WATER TO WATER RIGHTS HELD BY Docket No. CM-DC-2015-001
MEMBERS OF THE BIG WOOD & LITTLE
WOOD WATER USERS ASSOCIATION
DIVERTING FROM THE BIG WOOD

RIVER

IN THE MATTER OF DISTRIBUTION OF

WATER TO WATER RIGHTS HELD BY Docket No. CM-DC-2015-002

MEMBERS OF THE BIG WOOD & LITTLE _

WOOD WATER USERS ASSOCIATION ORDER DESIGNATING ACGWS

DIVERTING FROM THE LITTLE WOOD ORDER AND SUN VALLEY ORDER

RIVER AS FINAL ORDERS
BACKGROUND

On February 24, 2015, the Director (“Director”) of the Idaho Department of Water
Resources (“Department”) received two conjunctive management water delivery call letters from
counsel for members of the Big Wood & Little Wood Water Users Association (“WUA"). The
letters allege that senior surface water users on the Big Wood and Little Wood Rivers are being
injured by water users diverting ground water hydraulically connected to the Big Wood and
Little Wood Rivers. The letters request the Director regulate junior ground water users
consistent with the prior appropriation doctrine.

The Director treated the letters as delivery calls pursuant to the Department’s Rules for
Conjunctive Management of Surface and Ground Water Resources (“CM Rules”), initiated new
contested case proceedings and assigned each delivery call letter its own docket number. The
Big Wood Delivery Call was assigned Docket No, CM-DC-2015-001. The Little Wood
Delivery Call was assigned Docket No. CM-DC-2015-002.

On March 20, 2015, the Department sent letters to ground water users the Department
identified as potentially affected by one or both of the Big Wood and Little Wood Delivery Calls
(“Delivery Calls”). The purpose of the letters was to inform the water users of the Delivery Calls
and notify them of a planned status conference. The letters invited the water users to file a
written notice with the Department if they planned to participate in delivery call proceedings.
The Department received over 100 notices of intent to participate.
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The Department also published general notice of the Delivery Calls and the status
conference in the Idaho Mountain Express and Camas Courier on March 25th, 2015 & April 1st,
2015; and the Times News on March 26th, 2015 & April 2nd, 2015.

On June 25, 2015, Sun Valley Company (“SVC") filed a Motion to Dismiss Contested
Case Proceedings (“Sun Valley’s Motion™) arguing, among other things, the WUA failed to file
petitions for delivery calls compliant with the requirements of Idaho Code § 42-237b, the
Department’s Rules of Procedure, and the CM Rules.

On June 26, 2015, the City of Hailey and City of Bellevue (“Hailey and Bellevue”) filed
a Joint Motion to Designate ACGWS by Rulemaking and to Dismiss Delivery Calls (“Cities’
Motion”) arguing the Department may not administer ground water rights in Water Districts 37
and 37B in response to the Delivery Calls under CM Rule 40 unless and until the Department,
through rulemaking, establishes an area of common ground water supply that encompasses the
WUA’s members’ water rights and potentially implicated junior ground water rights.

On July 22, 2015, the Department issued its Order Denying Sun Valley Company’s
Motion to Dismiss (“Sun Valley Order™) denying Sun Valley’s Motion, and its Order Denying
Joint Motion to Designate ACGWS by Rulemaking and to Dismiss Delivery Calls (“ACGWS
Order”) denying the Cities’ Motion. Neither the Sun Valley Order nor the ACGWS Order
contain language or are accompanied by a document containing language indicating they are
recommended orders, preliminary orders, or final orders. Thus, under the Department’s Rule of
Procedure 710, the Sun Valley Order and ACGWS Order are interlocutory orders. See IDAPA
37.01.01.710.

On August 18, 2015, Hailey and Bellevue filed a Petition for Judicial Review of Agency
Action (“Cities’ Petition”) in Ada County District Court, Case No. CV-0OC-1514419, seeking
judicial review of the ACGWS QOrder pursuant to Idaho Code §§ 67-5270 and 67-5271(2) and
Rule 84 of the Idaho Rules of Civil Procedure. On August 19, 2015, SVC filed a Petition for
Judicial Review (“SVC Petition”) in Ada County District Court, Case No. CV-0C-1514500,
seeking judicial review of the Sun Valley Order pursuant to Idaho Code §§ 67-5270 and 67-
5271(2) and Rule 84 of the Idaho Rules of Civil Procedure. The Cities’ Petition and the SVC
Petition were reassigned to the Snake River Basin Adjudication District Court of the Fifth
Judicial District. The Cities’ Petition was renumbered to CV-WA-2015-14419, The SVC
Petition was renumbered to CV-WA-2015-14500.

On September 17, 2015, Hailey and Bellevue, SVC, the WUA, the City of Ketchum, the
City of Fairfield, and the Department entered into a Stipulation (“Stipulation™). The signatories
agreed Hailey and Bellevue, the City of Ketchum, the City of Fairfield, and SVC (collectively,
the “Movants™) would file a motion requesting the Director designate the ACGWS Order and the
Sun Valley Order “as final orders pursuant to the Department’s Rules of Procedure 710 and
750." Stipulation at 5.

On September 25, 2015, the Movants filed a Joint Motion to Designate ACGWS Order
and Sun Valley Order as Final Orders (“Motion to Designate™). The Movants request “the
Director designate the Sun Valley Order and the ACGWS Order as final orders and issue
separate orders as provided for [in the Stipulation].” Motion to Designate at 2.
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ANALYSIS

As explained above, neither the Sun Valley Order nor the ACGWS Order contain
language or are accompanied by a document containing language indicating they are
recommended orders, preliminary orders, or final orders. Thus, under the Department’s Rule of
Procedure 710, the Sun Valley Order and ACGWS Order are interlocutory orders. See IDAPA
37.01.01.710.

Rule 750 of the Department’s Rules of Procedure states:

If an order does not designate itself as recommended, preliminary or final
at its release, but is designated as recommended, preliminary or final after its
release, its effective date for purposes of reconsideration or appeal is the date of
the order of designation. If a party believes that an order not designated as a
recommended order, preliminary order or final order according to the terms of
these rules should be designated as a recommended order, preliminary order or
final order, the party may move (o designate the order as recommended,
preliminary or final, as appropriate.

IDAPA 37.01.01.750.

Consistent with Rule 750, the Movants filed the Motion to Designate. In the Stipulation,
the Department agreed that, if no objections were filed to the Motion to Designate, the Director
would issue “orders designating the [ACGWS Order] and the [Sun Valley Order] as final orders
subject to judicial review consistent with the Department’s Rule of Procedure 740.” Stipulation
at 5. The Department received no responsive pleadings to the Motion to Designate.
Accordingly, the Director will grant the Motion to Designate.

ORDER

Based upon and consistent with the foregoing, IT IS HEREBY ORDERED that the
Motion to Designate is GRANTED. The ACGWS Order and the Sun Valley Order are hereby
designated as final orders of the Department subject to judicial review consistent with the
Department’s Rule of Procedure 740 (IDAPA 37.01.01.740). The effective date of the ACGWS
Order and the Sun Valley Order for purposes of reconsideration or appeal is the date of this
Order Designating ACGWS Order and Sun Valley Order as Final Orders. See IDAPA
37.01.01.750.

DATED this 15" day of October 2015.
GARY%AC%%AN '
Director
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CERTIFICATE OF SERVICE

THEREBY CERTIFY that, on this _\_‘fday of October 2015, I served a true and correct
copy of the foregoing document to all parties listed on the Combined Certificate of Services List
posted on the Department’s website at http://idwr.idaho.gov/legal-actions/delivery-call-
actions/big-wood-river.html and http://idwr.idaho.gov/legal-actions/delivery-call-actions/little-
wood-river.htiml updated the 14th day of October 2015, by the following method:

[]  Placing a copy of the document in the United States mail, postage prepaid and
properly addressed.

[Z] Emailing only to parties who have consented to service by email as indicated on
the above-described Certificate of Service List; placing a copy of the document in
the United States mail, postage prepaid and properly addressed, to parties who
have not consented to service by email; and emailing to parties who provided e-
mail addresses to the Department but have not consented to service by email.

Person mailing document
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