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IN TIIE DISTRICT COtiRT OF THE FOURTH JUDICIAL D1Stm:C'r OF THE 
STArE OF m~no, IN ~D FO.~ TH~ c~~~y 0:F ADA 

CIT-\'. OF HAILEY., an Idaho 1nunicipai 
cofporation~ and .CITY OF BELLEVUE •. iin. 
Idaho_.m~icipttl corporation) 

Petitioners, 

V.S, 

GARY SPACKMAN in·his.official capacity 
as the Director ofthe·IDAHO 
DEPARTMENT:OF WATER RESOURCES; 
and the:IDAHO DEPARTMENT OF· 
WATER RESOURCES, 

and 

CITY. OF KETCHUM. CITY OF 
F.AIRFJBLD, WA'.J;'ER.DISTRICT·37-B 
GkOUNOWAttR tJRb'UP; BIG ·wooo & 
LITTLE-WOOD WATER USERS: 
Ass6ct~ tto~, ·sON VALLEY . 
CO,¥P ANY .• SOOTH VALLEY o·ttoUNO 
WA-1El{ orsfRICT, ANIMAL SftELTBR, 
OF WOOD''RIVER.-.V ALLEY, DENNIS J. 
CARD andMAU~EN E. MCCANTY, 
EDWARD Al..AWSON; .FLYIN'O HEART 
RANCH II s·uaorvrstoN OWNERS 
ASSQGIA TION, INC-.; -HELIOS 
DEVELOPMENT. LLC, S0U1HERN 
COMFORT HO~OWNER!-S 

AMENDEl> Jom PETJTtON FOR 

JVDICl~ RIYJEW ot AGENCY ACJ'ION 
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ASSOCIArION, THE VILLAGE OR.EEl~ 
ATTHB Vi\LtEY .CWBJfOMEOWNERS 
ASSOCIATION, INC., AIRPOllT WEST 
BUSINESS PARK OWNERS ASSN INC., 
ANNE t... WINOA1ETRUST, AQUARIUS 
SAW LLC, ASPEN HOLLOW 
HOMEOWNERS, DO'N R. and JUDY H .. 
ATKINSON, BARJUE.FAMILY 
PARTNERS,BBLLEVUBFARMS 
LANDOWNERS ASSN,.BLA1NB-COUNTY 
RECREATION DISTRICT, ~~INE 
COUNTY SCHOOL OISTRICT #61, 
HENRY and IANNE·Bt)RD~GK, LYNN H. 
CAMPION~ CLEAR CREBK.LLC, 
Ct.IFFSIDE l{OMEOWNERS ASSN.lNC, 
THE COMMUNITY SCHOOL r~c, JAMES' 
P. and JOAN CONGER. DANISL·T.,. 
MANOOOIAN' REVOCABLE TRUST~ 
DONNA F. TtmLB TRUST •. DAN·S. 
P-AIRMAN MD and MEtYND'A KIM 
ST~LEE FAIRMAN, JAMBS K. and 
SANDRA b. }:fOGEf:FLOWERS BENCH 
LLC; BL1ZABBTH I{; ORA Y, It. THOMAS 
GOODRICH and REBECCA tEA PA'.TION, 
OR6ENHORN OWNERS ASSN INC, 
ORlFFIN RANCR'HOMEOWNERS AsSN 
ancUJRlFFlN MNCH-?PD ~UBDIVISfON 
ROMBOWNERS.ASSN rNC~·OULCH 
TRUST, ~DAHO RANCtJ !µ?f TH.~~9NES 
TRUST, LOUJSAJ'ANE.H~ JUDGE, RALPH 
R •. WHAM, LAURA L .. LUCERE, 
CHARLES:L. MAITHIESEN. MID 
VALLEYWATBJtCO LLC, MAR.GO 
PECK, P10NB6R RESIDENTIAL & 
RECRBA'l10NAL PROPERTIBS LLc,. 
RALPH W. It kANOI L .. OiRTON 1999 
REVOCABLE TRUST, RED CLIFFS 
HOMEOWNEltS ASSCIATION. P. 
ALFRRDO REOO, RESTATED MC 
MAHAN 1986 REYOCABL~ TI(UST. 
RHYIHM RANCH.HOMEO\VNERS·A:SSN, 
RNBR ROCK RANCH LP. ROBERT 
ROHE. MARION R. ettd ROBERT·M. 
ROSENTHAL, SAOB WlLLOW LLC~ 
S'ALlGAO.Lt~ IORJL SOKOtoFF, 
STO~OATE liOMEOWNBRS ·ASSN IN 

21117362121 Giuens Pursely LLP Page 883 

AMENDED JOINT hTrrlON FOJl JOOICtAL RIVJEW OF ACENC\' ACl'ION P88c: 2 
• •• '•. • . . . .. . • • .,. • • .... • t ' ' 



Bou 86 2815 15:56:33 288-388-1388 -> 

~ANDOR.and TERI SZOMBATHY, THE 
BARKER .LJVfNO ·TRUST., CAROL. 
BURDZY·THIELEN, TOllY 13. LAMBEltT 
LIVING'TRUST, VERNOY . 
IRREVOCABLE tt.UST, CHARLES&· 
COLLEEN WEA VER, THOMAS W. 
WEISEL, MATS A.ND·SONY A 
WILANDER, MICHAELE. WlLLAllD, 
LINDA.D.:.'WOODCOCK, STARLlTE 
HOMEOWNERS·-ASSOC'CATiON; 
GOLDEN EAGLE.RANCH , 
HOMEOWNERS·.ASSN INC; 
TIMBERVIEW 1'ERRAC£:ROEMOWNERS 
ASSN, and'HEATHERLANDS 
HOMEOWNERS ASSOCIATION INC.,. 

ln.tervenors. 
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Peti~®el'S. City-of Hailey (~I:Iailey") :and.the ~ty ~f Bellevue. ('·Sellew,e91
) {c:allectively, 

tho "Cities") •. byand through theirr~yc.-atto~ oft~rd, jofntly .. flle thf$ :A:m~nded.Joint . . . , , . . . '· . ,•• ' ' . 

Pe~t~on for Judiclal1{evtew .. o/ Agency Acilon (" Amended Joinrf>etltfor?"j seeking judicial review 

of an agency aciiori pursu:antto Idaho C<>de·Sections-61 .. s270 thrQugh·67-5279,. and Idaho R\Jlc. 

of CiVil ·Proe.ectureJJ4.1 

S'.J'ATIMENT.~ 'J'.H! ISSUESAND.C~ 

1 ·. This is a -eivil ection .putStiant to -Idaho co·de §l 67 ·5270 tht'augh 67 •S27.9 seekittg 

judicial rcvieW·ofthe,July .22.:20~ S, Order Denying J,otnf Yotion ro ~ip,ate.ACGWS {1y 

Rulemtdd!tgand to Diami~a Deli.very C4lls.in Docket-Nos. CM .. I)C..201S-001 and CM .. ro201s-. . . . . . . .. . . . . . . 

1 This Amend«d .i<Jfnt Patil.Ion amen di the Jl)int Per Ilion/or Judicial RrJJ.tw .f>/ AlfflCY ActlOlf f iJnilf.J. 
Petition") wbich·the .Citie& timely fil«i in the.above-captioned matter on A11gust 18, 201 S. The main purpose of Ai111 
Amtttded JtJt,it P~llion i!Ho add Paragraph 1-2.to addmll the Di1"CQtot't1 October.JS{ 201, Order Dtstpat/Jtg 
ACGWN Order.tti,J St#'h Valley-Order as Fina( Ordonr. 

AMENOEDIOJNT.JfETJ'l'ION FQJlJ'VDlCIALREVIEWOJ' AGENCY ACTJON Page 3 . . . 
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"Oepsrtmentj in the Big Wood River and Little Wood Riy~ deli.very (:all proceedings. 

( .. Deliv~~)' Calls~j.2 A .~o and correq-~py of~e-.Order ~s-attachcd hereto as .~hibit A. 

2~ The,1ssues-fo be addressed on judiciai review include: 

a. Whether the Director pro~ly denied.the Cities.~ lune:26, 201S Jotnt 

Mo.lion to DesignatB'_ACGWSby Rulemaking and to Dlsmtu Doftvery Cal/$ 

r J.otnt J,,f otion:)_, in wh1ch-the Ct:ties .JJJ.O~ed that ·.the Director must initiate 

rulema1dnJin accordance.wfth.the Id~o A:dministrailve Procedure.~ct1 tt:~ J 67· 

S201 et. stif., to deii~ite tit ~ b'f tCU'tttnOrf gr'o\trtd. water WPJ'.)lY {''AC'GWS"r 

before-proceeding with the Peli very Calla; 

b. Whether the Director harnnrthority· to detennine an A COWS Within the . . . . ... . .. . . . 

cc;>nt~xi Qffilc f?etivery·Calis·, whi'c;:~ ·~ ~na QOnduc~ pursuantto Ru1c-4b of' 

the· Conjuttctl~c:Mw~cmcnHtules~ li>APA 31.03.tl ("CM.Rules'?; or whether 

hc·must first conduct a rulemaldng to amend CM Rule SO,.wtiich cutrently .delinea· 

a .. singlc.~C.9V/S ~~ r:mt'COCOtlipasa-the Cities; mtci 

c. Whether the Director must dismiss -tho Delivery Calta .until s\lCh:time as·•n . . . . . . . . .,. . . . . . 

AdlWS .may be determined by amendment of CM Rule Sb. 

3. The.CW• scekJudic'iaJ review .ofIDWR's-OAfer for·th~rea:aon!i set forth in 

Cities• Jolm Mo.11011 and supportingmemorandmn atld affidavittinclud.ing.witl}9ut limitatioi'i-'thc· 

follow.mg: 

2 The ~t lw capti~ad the Deli~ C.Jl11 u follows: "ln Tho Mattor of Diatributlon of Water ~o 
WaterRiglitsbeldbyMcmberi'of~BigWoo,f&.Uttl~WoodW.-·U•A~tatloirD1~ffina·1roiblhe·Bia 
Wood Rivcrt. (Docket .No. CM·DC-201S-001) and "tn ~Matter of :Oistributfon.ofWatet ~o W11ter Rtaltta held by 
Members of the-Bia Wood &. Little WdO<f Wafer uaera:A89ooiatjoti Divert int :from tiie ·Little ·Wood Riwr,'! · (I>Ot!lait 
No. CM-DC-201$-002). . . . . 

1 1 ogetber With:and in supJ>Qtt of lhe.Joi,u, Motum; the-Citjea-filed -a ¥em1'mlkl11m ./11 Support of Jottu 
Motton to Dntg,laut ~CGWS' by Ridmaldng IJJtd to Df4flf l..Q /)di~ Olllt C4. Jo~ Mot.ton ./Jrittl"), And an Affidollil 
of C/fril 1,t. BromU)J ( .. Bromley Jfjfidavfr). · · 

•• • • 4 • 
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a. The Director has ~etermined the Delivery cans to be delivery calls 

initiated pursuant to CM Rule 40. Order Denying Suri Valley Comp(ii,y's Motion 

t<?Di~p. 3. 

b. CM Rule 40 appli~ "{"w]hen a delivery call is made.by the holder of a 

senior-priority water right(pet(tionet) alleging.that by reason .of diversion 6f 

~ater by 1ho.htJJdcrs of one'.(1) or: motc·juttior-priority ·8J:Ound .water rights . 

(re.spondents) .ftom m wa.ha\'itts ·a common m>und.;Watcr .mrmty ~n .an 

organized water district thc.J)Ctitioner.is.suffering.material injury , , , .,ff lDA_PA 

37.03·.11.()iiK).01 {emphasis added). 

c. The onty.ACGWS designated in the CM-Rules is the .rutern·Snak~ Pl~rt: 

Aquifer ('·ESPA,.)ACOWS. JOAPA 37.03.11.0SO.Ol. 

d.. Alf. o.f th~··,~ni~r·water rights. ltt:ld by t)le parties wh~ ~nitiated .the D~livery 

Calls are focatecf entirely. withl.11_.the. BSPA A COWS, Bromley Affidavit Ex. L. . . . . ~ . . .. . . . . 

e. No:ne.ofthe ,juttim :gtolirld wilier 'ti$hts idehtified ·by-th& 'D61)attm~nt u 

potenutilly i:mplicati,.d .in these-Delivery c~ls and ~bjeot to ~urtailtntA'lt .of their 

water·~ .in pri~rity (incl~ing the-Ci tit$) -~ focatcd ·within. -th~. ESP A 

ACO~S. 1J,omJey.4iftdayit Bx .. L. 

f. ln the.context' of prior :CM Ruto 4o delivery .cans._plaeed ·by,.s~or water 

rignt'hotdors within the, ESPA.ACGWS,. both -the .Director 'Qnd:FiftltJudicisl 

Qistrict Court Judg~ Wildman·~e:held ·that :un4crthc CM llu.les t'he Director 

may ~nty .curtail ju~or sro.':'_fld ~~.er-f:igllts tha~:ar.e 1~-withfn_ th:e ESP~ 

A.COWS as currently designated .tn CM Rule 50: 

AMENDED JolNT PETITJ.ON .FOR JVDlCIAl.-bYIEW OF -AGENCY ACTION Page S 
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i. In tho Rangen deliyery call proceeding, the Director stated that 

''IDWR is .w authorized. to curtail'diversions within the area of common 

around .water suwi'!l ~ribed in Rule 5Q.ofthe CM Rules." Final Order 
' . . . 

Regarding Rangen. Inc. 's. Petition fer Deltvttry Call;· Curtalling,Ground 

Water. RiglusJu'ltior l.(J July 13, 1962. Docket.No. CM .. oc .. 2oa .. 004, p. 

3J, Gonclusio.n ~ft,.aw 41 (J~. 29, .2014) (emphasi, .added); and 

ii. ln:t~e. Surface- Watef Goali.~ion ,dc~~very -~t ~i~ ~e 

Di~ stated that·"[he] Qan on})! curtail junior ground water-rights~ 

th& [cSPal ,area of co.mmoo &mund water/sum,1y: ·QM &ute so.01 t 

SedJ~d.Amen:ded Ft~l Ord~r Regarding MeOi(!(i(>logyfor·Dett.rlntmng_ 

MaterJtJJ lnjurytc Rea.sane,ble}n-Searon Delfftmd:and Reasonoblt . .. . ·.· . . . . 

C~rryover; pp; ~~35, Order 15 (!uneJ3,:20·1.~) ~emphasi.~·add_~);_ 

m. In -the SurfaceW"ter Coalifion .delivery .astl .proceedinf~ Judge 

Wild.man stated: "Whw a senior-watoruaer seeks the conjunctive. 

adJ:nini$rti~ of groun.d ~ rights under the CM Rut~, the .. ~Cl'lior .user· 

is.seeidns.-admini'stration within ·the ·area of common around .water supplv. 

The plain language of.CM Rules make this clear." Memor.altdum Decision 

and Order.OR Pelitionsjor.JudJcial Reyiew, cv .. 2010-382, pp. 24 ... 2s 

(F.ifth Jud. Dist., _Sept. 26, 2014) (emphasis added). 

4. The statements :Set forth above-demonstrate that the Director does not have . . . . 

authority to curtail the junior .. priority .water risbts ·iden.tUied as potentially .implicatecl'by the 

Department jn these Delivery Calls bccause:thoseJuniof water·tights -itre'not within any A COWS 

defined by the CM Rules. 

~MEND.ED JOl!ff ~l'tlON ~QR JIJDICIAL R.EVJE~ OJ' AGE,NCY A.CrtON Page ~ 



llou 86 2815 15:57:34 280-388-1388 -> 2887362121 Giuens Pursely LLP Page 888 

S. In Ught of the foregoing determinations of both the Oir~r and Judge_ Wildman 

recosni2ing that the :Dfrect~s authority when responding to a·d~livccy.cafl by 8CDior ~ -right 

boldcrs'iff thc-l!SPA.ACOWS,is·litffited lo cuiUii.lingJuxtiorwater rights wiftfui the· ~P' A 

AC(JWS defined by CM Rule s-0. tbc,Director·attempted to repeal CM Rule s.o expressly so-that 

he:coutd detennine.an.ACOWS within.a Rule 40 delivery can proceeding rather than through 

amendment of CM Rule. 50. '8" generaliy ilromtey :A/ftdllvit Exs. B-K,; 

6. Cot\eetning his attempt~ . .f.al of CM Rule 36, the.Ditector tMtiffed·to the 

Idah(, Legislat\1te.that ''[i]fyou,reject: the.proposal [to repeal Rule SO], then.Rule.SO would stay 

in.place .and the·area.of ~ ~~ndwil~etwpply-would re111ah:i;~-pre9etitly~eflned ... [it1 

CM ~uI~ SO]_:~d'I wo~1~·~!1µn~e ft? l.1S;e that~ ~e area ~f ~!nmon aro~dw~~ppiy-~~ 

on fliaflegjslatlve determination,'• Bromley Af/(dlwli Ux .. lt; p. 1"4. 

1. The Id~ J,,.egislalUfe.n,j~-tho Director's OttempH6~ CM·RUlt ·SO. 

Bromlq'ilff"'4,v~l Exs. J, K. 

~. C.o~~·to'the Djrcctort~. and J~d~.~ ~1~~3_stat~~s ~ . .forth a~vo,. an4 

the Lcgislatu~·~ rej~ion of~·Dlrcator-'s·attempt~ t!M Ruie 50 repeat., ~c.~tor~:s.()rder. 

nc.vcrthcless. oonctude~rtbti the-Dh-ector"inay·cuftaU junio( water.-rights, such as-'those of tht 

Cities, without first d~ning.an.ACGWS tbaumoompasscs .them -and the calling ·seni~r water 

rlgh~:. "The :ACGWS .for,the.[J?elivt-zy Calls] is a.factual qu~ion that .can :be:·establisped bued 

upon ;the i'n~onnatlon ~ted ·afhearing ~lying the definition [ of ACGV1:SJ • forth in CM 

Rule 10.01<"" Or.aerp. 3; 

JVJUSi>IC110~ :AND·V&IWI 

9. This ~d Jofnt Petition i~ authorized by Idaho Code:§'§ '67-S270 through .f,7 .. 

S219. 

AM.ENDED JOI.NT Ptr.TmON ~OR.JtJD~CIAL ~v·~~ OF AGENCY 4:CTtON Page.·7 
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10. The Orf!ef\ as it was issued on July 22, 20 l S! was an int_ermcd.iate agency action 

or ruling4 that is 1mmed.fately revfowable by the Court ·because-judicial review ofthe final agency . . . . . . . 

action In these Delivery· cans-would. notptovide the.Cines an adequate remedy .. -Idaho .Code U 

67-5270(1),. 67-SZ71 (2),! Determination.of an A COWS that.may.encompass the Cities• water 

rights _in-thesc.-Delivery catls is.a.threshold issue.that must be resolved before the Cities- can~­

required-to defend _against _the Delivery Call st which will include having to present defenses 

under .the .heightened clear and convincing evidence -standard. 

l l . The-nilemaking-requfrements-of the Idaho Administrative J>r6c«lure Act •. I.dah<> 

Cod,e-§§-67 ·S.Z-ZO. - 523 !.t .wert .. ~~<:ted ·&o that where a .state qeney ~"° .to· impose legJ1 

~~ards-~f general appU~bilityln the ftlt~. ~ll pers~s potentially a~~eci'baye:th.e .-right.to 

be invol vcd in a·tran_splU'cni regulatory rulemak/11g pr.QCeSS 'Yith noti.ce and a reasonable . ·' . . . ,, . ' • . , • 

opportunity-to .~icipate.iri-ari open; fiob .. Htigious ~ing.. Idaho ·~1e Writer ~s Ma,wal; State .. of 

Idaho Office ofthe,.A<lministratiw ~uJes.Coordinafor, p. to. bttp;/loslmintulf!l,id@ho,goy: 

Witho~'D.Jl ACOWS .tm~pa$Sing-tb-e.~ties• water-rights that~ bce.n .designated _through 

~~aki-~g-(wbi~ theJ)u:ect~, _JudQe Wil~man ~d ~~-~gislature-9-ave-t1~ined is 

required); it cannot-be.:known whlchjunior-water.rignthofdcrs are.propcriybcfore.thc 

Departm~t under th'c these Delivery·CaUs .ot the CM.Rules, and required tn ·mount a defense 

against.the. Delivery Cathi. The Cities~ only aticquate,remedy here·is the·_right .to·part.icl.pate in a 

rulemaking·process _that will establish ~ho is and is not wjthin an ACCnyS and;to t~ereby lcno~ 

4 Bccau.ac> the Ordat- wu not o,iafna.Uy. i~ued • a flntl ·order •. {t ·wu initlalty-cOMidered to 1'e. i~e 
or "interlocotocy," .wbkh ·the lclllho· courtsint«J)rei as· aynoriyfnoua fol"pll?P<'$e$ ~f Idaho Code-f· 61~S211 (2). · 
Wll/ta~s v, Suue iJd .. of Real &lat, Appralffrs, 149 ldaho 61$, 239 P.3d 780 .(2010). Howe'VOl',·u.deacribed·in 
paragraph :12 below, the·Diroc1or hinlesiptod tlio-Order as·a final order: · · · 

~ ~ Augu1t .18,_.2015, Cities .filed a Joi'lfl M.oiJo,tf"r Rf\'ir,(I o/Jl'tltl1lbcvlt,ry Ordt.tr·wlth IDWR P'fflN81\t to· 
IDWR.Proctauratllole,.~ IDAPA 37.01,01.26()'afid.711+ isking the· Directortorevle'w'iri(h-evisc.his,Ordt.rand · 
arant tMCittcs• JOJJtlMiHign. On October 16, 201S, the Director il&ued an,OrdH/JfflytngJoint Mi>li,6;t to Rivi.ff 
{nte.r~ry Or_der. 

AMl!Nl>ID JOlN'l'·PETITJON roa JUl)ICI.Al, bVIEW or AGINCY ACJ'lON 
; . . ' . ' . . . . . . . . .. . . . . . 
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at .thc.,outset of any CM .Rule 40 proceeding whether they are. properly joi~ as a party. By 

avo1ding rulemaking, as the Director is .attempting here, the Cities ( and all other potentially 
' . . . . 

affected.pemns) also wm be deprived of protections that ·the legislative revi'ew process provides. 

No decision on judicial review·requiring rulcmaking.qfi~r the .Cities have been required to 
. . 

defend against :a ·delivery call can provide them the _adequate .remedies that the IAP:A and 

legislative ~v~ght are inten~ed to afford them. 

12. 'In the alternative,, the Ordu is a fi~al ·agency -action or ruling_~ -~-5 immed!atel~ 

revie.wabt&·bythe CQitrt pursuant to.Idaho Code§ 67-S270{3)'for·the fulto\Virig .reaaorii: 

a. .On September 1.7, 201 s~. the Citis.., the .Departm.eirtt, _and Sl:Ul vauey· 

~y-("$VC'fj e~ into and ~Jed i,n.~ :~ve~cap~oncd m• a 

Stipuiati~~-an.d· on September 18. ~ol S ·the a~o-perties-enter~ into ancf nied n .. . , . . .. . , . . . • ' 

't,. Pursuan.t.to paragraph 14(a).-oftbo Con--tcted'S'llj)Ulll&1t;:C>rt Sc=-ptembcif 

2S,.2Q.1.5,the Cities ~d SVC filed witb_:thc ·~~t-a J.oiia-¥otton.l<>. 

Designate ACGW.s Qrdo,and &m Yallty Otd_er-as F1nal tJrdel's, f Mo#on to . . . . ; . . . . . . .· . . . . . . 

Designatf!!'.) .pursuant to .Department Rule of'Procedun, .. lOAP A :3 7 .C>t ;01, 150, . . . 

which .reqUtjSted; .among other things, that tbe.Dfre:ctor .designate .the -Ord';r as a 

final order· subject· to judicial revi~ put:S\181lt to .Department. Rule JD:AP A 

37.01.01.740. 

c. -On October 15!:201 S, the Director i$Sucd an Or.der Dt!$lgnattng.ACOW,S 

OrdetandSun Valley Orderas·Ftnal Orde1s,. a true·and correct copy of which is 

attached hereto as Exl1ibjt.l}, in which the Director designated the.Order l'S a final 

AM.EN»io .JOJ.NT PETJTION .FOR JtJDICIAL REVIEW Of AGENCY ~CJ'JON Page 9 
'' . . . . .. . . . . . . ; . 
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9rder subj~ to juditja.l review consistent with Department Rule of Procedure r40 
(JDAPA .3?',0i.01.740). 

13. Under-the standards.of!daho C'.ode .§ 61-5279~ the Order is: 

a. in violation.of constitutional or statut:bryprovisions.or·IDWR·s. 

administrative rules: 

b. itt excess.-ofstatu.tory authority oi:.~DW;R,s a1,1thority underits 

administrattye rules; 

c-, tii'a.dcHi}i>h un1~wfut procediR; a:nd 

d,. ·arbitrary and capr!,ciowi, and/or 8l1d ~e.1)fth~qenoy's discretion. 

t4. This C~ hasjutjsdi~~n . .over th·~~ a~tfon.p~uant to ldah~ Code.Se¢ion~ 67-

S270 and 67•S21i. 

l-3'.: The.Citi~ havo ~xhausfed all administrative rcrncdics required under dlapter ~~~ .. 

Titlc.f'6j; JdEOtt,:Codc. I.C. § 67~S27,l(t); IDAPA 37.01.01.740. 

16. V enue.lics .m· ~ .i C®t(putsuant to .Id~<:> CQde S.ection J>2·S272. JOWR: s ·final 

act~~n was:~.at.fts:s~at~,.h~.qua~ers ~n Ada Cour,~y, Idah~., 

PARTW· 

11. ·Thc:'Cltics each ·at:c municiP~. COip()'riltionJ organiz~ under the laws :of the State 

<?fld~·, .i~~u~~g:~ .th~utJ~mitatl<m title ~O, ~dah~ Code,.md .their prinaipal ptaces.of.~~~s 

6 The-•bow<aptfoned 'Matter ·Wll!:~goad to Ille Preai.difl& Judac Qf the :SMlcc··Rivcr Btam" A.djudicatio~ 
Court fot: tht·Fi~ 1'1ditiill District ("SRBA Cou~t')·pomiant:to Ote·ldaho Supl'eimi·CO\Jrt'if'Decem1Ser'9; 2009 .. 
Adn'llmst~ Order ~d the -'SR.BA' Gour~·it 1uly l, 201 O ~dml1'Lft1'Utve' Order Adopting Pl'f>Cdures fot ti«, 
lmplem'thtatl.()n: 1Jf lkl .JdahiJ Silpremt Ci1uft s l(dmtlUiitatl-ve Ord et atili!d Dtcem!Jer· 9; 2009. Plirsuani:t6. 
putgtaph 2 of the SR.SA Court'& S'eptember-1, 2015-~ral Ordlf' Govmt/1tgJ11d;ict~J Rtvilf',1lof F,11aJ.Order­
iJJ Dirt'c101 o/ ldalto· Departitfent of Wd~ ,Reso~. thiJ if mended J(}/ni httutli, is ~ filed whb the SRBA'. 
Court rather that1 in district court ·captioned above. Becau11e .filtna fees were paid with' the Joint Petidoni no 
add~tional fl~ feeut~·includccf with;tltis:.Amelf~ Joint J>:ttltto~. · 

AMENDED JOJl'ff .P)mTION roR JVDICIA.L,JlEVIEWOlt' AGENCY ActlON 
' .. . . . . . . . . • , . .. . . PQSe.10 
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ar~, respectively. Cjty 0.fBellevue, P.O. Box 825, Bellevue, ID 83.3.13 and City ofHailey1 115 

~n Street.S.outh, .SJJ.ita H, Hailey .It>~ 83333. 

18, Respondent Gary Spackman .is the Director ofIDWR .~ is·a resident of :Ada 

CoUffty; 

l~. R~pondent IDWR is a ~ :agency·existing.undcrthi.flaws of the State ofrdaho 

pursuant.to· Idaho Code 42-1701 et .seq., ~ith ~ta mafo offices located at 322 E. Pron~ St., Boise,. 

Ad.a Cou~, Idahoi ii'3102_.. 

AGENCY ~COJtb 

20. ·J'he·Depart,nent h:as ~1~ :a.do~entary ~r<J, which. was lodged wit~ ~ 

Court .o~ ·October 1 ~ 201·5·; l3e<.:a~13e nQ hearing~ ·been ~eld,;:thcre is ·!l() fya~~cript. On Octol?er· 

21, 201~, .the Citics··md.:Ut.s'I1epartmenHiled a Siipulated ·Motion-to Augment ihe .Record. about . . . 

whidlt a:hearing·h«$ been set fof'J'.',foventber 12,.-2015. 

21. Jbow,d~gned att()~ys.for ·the .. Citics h;rcby.ccrtjfy:th1;1t the Cities.~vc.paid 

the e.1~ of~e agc~~e fc:c·ofS~l>O :ft?.r *cprcparati(?Sl·ot'~ record, wll~~ i.ncl!Jdes ~~·cost 

of"p~n~ _.twent~ eomputcr·discs containing .the record1:at a cosi·-ot"SO.~s'-ea4 

SERVICE 

22, T~e .under~igned ~~~Y certify t~~ ~~ 9f th1·~ 4"!.'"!~ed .io(nt f'.elition ·~ 

been made on the llcspondents. 

DDW<D r<>R.ATTORNEV FER$ ffll>·COSTS 

23. As.a ~ult-of:the Respo~~ents• a~t'ions, the C~ti~ have had to re~n ~~~.~ rc;>r 

service$ rendered the Cities ate- efitit1ed.to thctr teasoncble.attomcy.fccs and cost$ .should they 

prevail in:this:.action p'Ut'Suant.to Idaho .Codc·Saction 12 .. 117 and Rule S4 ofldaho. Rules-of Civil 

AMENnlD JOINT PETITION FORJtJDICIALllEVIEW 01!' AGENC\I ACTJQN. . . . . .. . . . . . , . P~ll 
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Respectfully submitted this 6th day of November, 201S. 

GIVENS PURSLEY LLP 

By: ~~ 
Michael P. Lawrence 
Attom,ys for City of &il11y 

MCHUGH BROMLBY. PLLC 

8y:~f?1~/-::_ 
Candice M. McHuah 
A.llomey.s for City qf B1Jlevue 

~INPID JolNT nr&TION FOR JUDICIAL RIVIIW 0, AG&N(."V ACTION Page 12 
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CF.RTIFICA'TE OF SF.RVJCE 

1 HEREBY CERTJFY that on this 6th day of November 2015, l caused a true and correct 
copy of the foregoing document to be filed with the Court and served on the following parties by 
the indicated methods: 

SRBA DISTRICT CQURT 
2S3 3RD AVE NORTH 
POB0X2707 
TWIN FALLS JD 83303-2707 
Facsimile: (208) 736·2121 

CANDICE MCHUGH 
CHRISM BROMLEY 
MCHUGH BROMLEY PLLC 
380 S 4TH STREET STE 103 
BOISE ID 83702 
cmimu@®mcbuwbmm.J$~·£9.Jll 
9Jl.mmley@m£lmlibJro>mlcy,com 

GARRICK L BAXTER 
EMMI L BLADES 
ID DEPT OF WATER RESOURCES 
POBOX83720 
BOISE ID 83720.()()98 
gardck.baxter@idwr.idaho.gov 
emmi,blades@idwr,idaho.iQx 

ALBERT P BARKER 
PAUL ARRINGTON 
BARKER ROSHOLT & SIMPSON 
PO BOX 2139 
BOISE ID 83701-2139 
,12b@idabo~1<rs.99m 

DYLAN B LAWRENCE 
VARIN WARDWELL LLC 
PO BOX 1676 
B'OISE ID 83701-1676 
d,ylanl1wreuc$@YadroYMiw~l,~m 

FILED: 
{ ) U.S. Mail. Postage Prepaid. 
( ) Overnight mail 
( ) Hand Delivery 
(x) Facsimile 
( ) £ .. mail 

SERVED: 
(x) U.S. Mail, Postage Prepaid 
( ) Hand Delivery 
( ) Facsimile 
(x) E~mail 

(>t) U.S. Mail> Postage .Prepaid 
( ) Hand Delivery 
( ) Facsimile 
(x) E-maU 

(x) U.S. Mail, Postage Prepaid 
( ) Hand Deli very 
( ) Facsimile 
(x) E•mail 

(x) U.S. Mail, Postage Prepaid 
( ) Hand Delivery 
( ) Facsimile 
(x) E-mail 

AMENDED JOINT PETITION FOR JUDICIAL REVIEW OF AGENCY ACTION Page 13 
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JAMES P SPECK 
SPF;CK & AANBSTAD 
POBOX987 
KETCHUM JO 8334()..()987 
iim@speckandaancstad,com 

JAMBS R LASKI 
HEATHER OLEARY 

-> 

LAWSON LASKI CLARK POGUE PLLC 
POB0X33l,O 
KETCHUM ID 83340 
b:l@lawaonlaski.com 
hQg@leaonluki.com 

10SEPH F JAMBS 
BROWN & JAMES 
130 4TH AVENUE W 
GOODING JD 83330 
ioc@brownwnestaw.oom 

SCOTT L CAMPBELL 
MOFFA IT THOMAS 
POB0X829 
BOISE JD 83701-0829 
alc@moffattcmn 

SUSAN E BUXTON 
CHBRESE MCLAIN 
MOORE SMITH BUXTON & TURCKE 
950 W BANNOCK ST STE 520 
BOISB IO 83702 
~sbtlaw,com 

28873&2121 Givens Pursely LLP Page 815 

(x) U.S. Mail, Postage Prepaid 
( ) Hand Delivery 
( ) Facsimile 
(x.) E.mail 

(x) U.S. Mail. Postage Prepaid 
( ) Hand Delivery 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postqe Prepaid 
( ) Hand Delivery 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail. Postaae Prepaid 
( ) Hand Delivery 
{ ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Hand Delivery 
( ) Facsimile 
(x) E-mail 

Michael P. t.wrcnce 

AMENDED JOINT PlffllON f!OR JUDICIAL REVIEW OF AGENCY ACTION Page 14 
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BEFORE THE l>EPART~NT OF WATER RESOURCES 

OF TlmSTAl'E .. OF'JDABO 

JN THB MATI'ER OF D1STR1l3UTI0N OF 
WATER.TOWATBR-RIOHTS HELD·BY 
MBMBERS·OF TffB-BIO WOOD &.LI1TLE 
~·ooo WA tER:tJSSRS ASSOCIATION 
DIVERTING FROM THE BIO WOOD RJVER'·· ... . . . 

tN THEMATTER.OF' DISTIUBUTION OF 
WATER TO·WA, TBR.~OH1'S f,JBLD BY 
MEMBERS OFT.HE-BIG WOOD·& LIT'l'LE 
WOOD WAT2R· USSRS ASSOCIATION 
DIVERTING FROM THE LmLB WOOD 
~IYER 

. . 

Docket No. CM-DC-2015-001 

Docket No •. Of.nc .. 201.~,-002 

OR~.Elt DENY.ING.JOINT MOTION TO 
k>ESIGNATE ACGWS.,BY 

~~f,t:,~ ~IS~S 

BACKGR~lIND 

On February 24, 201s. the Direclor ("Direclot") .of'the .Idah.o . .Departm6rit of Waret' 
Rcsourcos ((1Department") recoiv~.two coajunctive manapment waierdeUvery.call'lettcrs from 
tounsel for members:of the Bis Wood & Uttlc Wood Water Users Association. The letters 
;allegi: ~iouurface \Yater. user's'on:the·Bli Wood arid :Utdt W~-rtiven. are·being·t'nju_red by 
.w·ater ·usen·-divertirig·ground· \Na~ b)'diiiuuca11y 'c6rinccted to-'~ Si1f'WOOd .and Little .w~a 
Rivers. The lettei:s request the.Director re&\datc.junlor ground water users consistcntwith.tbc 
:P.ri()t ·apptopriation .doctrine.. 

The'Direcrotinithfted new contested case·procecdings and a.uigned each deliv~ call 
letter ,its own docket number, The Big.Wood Delivery CaJl.waa .usiancd docket no .. ~-oc .. 
:20.15-00'i. The Little Wood Dclivery·Call was assianed docket .no. CM·DC-~O 1.s-002·. 

Ort March 20, :20 Is, the Department ·sent letter, .to -grt>und ~,.ater .users the neparlment 
identified as potentially ~ted·by ones or both of the.above-deacribod delivety c:411$, The 
-purpose of the letters wu to infomt'the watcl" users.or the-delivery caUs.md notify .them of' a 
·planned status conference·. Toe:let'lel'$ hi\lited the water.u•rui:>'filtf a wrirteri notice with the 
Depirtmeri"nt:th~y ·p1annect fo l>8rtlclprte"tn :delivery ·c .. n prtlceedlngs. ·-r& ri:epiinmeni.t~~ 
over 100 notices of intent to particlpate,.includins notlcet filed by. the.City of Hail~y and the City 
.of Bellevue ("Hailey and Bel~vue"). · · .. 

The· Dcpvtment lls(fpublished .aeneraI -notice of .the delivery calls '1\d the status 
·conference in the Idaho Mountain Bltpi:ets -an~tcamu Courier on March 2°'th, 20 lS & April 1st. 
201,; and the Times News on March 26th, 201.5 & April 2nd, 201:S. The Director held a .status 
:conference on May 4, 2015~ affd a .. pre-l,eadn1·conferenc&.ol) J_une 3. 201s. · 

.ORDU.DENYINC JOINT:~QTJONTO OIStCN4ftD ~CGW8 BY RULDµ-KJNC :4~D TO DISMISSii-lll!~!!!JIIII• 
-DILJVEllY CAU.S-.,.._. l . !XHIIIT 

A 
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On June.26, 20~5, Hailey ~d Bellevue filed a Joint Mo_tion)o DtsignattA.CGWS b-y 
Rul,makmg <inil :16 'bii11tl.ts .Q'lli~eri Calls .(''Mo'tlon .to Pi~S.$"}. Memorandum in Support of 
idint'Motion. to iRiignatt.ACGWS b)':Rulttnaldng and.Jo.Dfuniss Deli'1e.ry·Calls · 
{'t~emoran~um'-'), and ~ .. AJfidt:Ntt of.Chrl1 M. Bromk.y (:·Affidavit''). Ioindc~ ln •~pport·of 
the·Motion to Dismiss wci'e:filcd ·oy:ittornty J~ P. SJ>e&:on·behaif.of multiple respondents .. 
tho City of Ketchum and·City ti( Fai.rfieJd, and the Witer -Diisirlcf 37-B Orour,dwttet Oto1,1p.1 

ANALYSIS 

.H.iiloy and-B.ellt'Qu·eiqu-o the DiN!ctormuat:"init1at$rulemakirtj'in·.actQ:rdance Witb the 
Idaho Administrailve Procedure Act, LC. l67~,20·l" .to.-de!ignate an area of'common:gtound 
water ~upply (4'.ACOWS_'.~ befo~ pl'Cieeeding .witn the Bia at'd Little Wood Delivery Calls 
purSuartt to RuJe:40·of thc-Depart_~n(s Ru~es of ConjunctJ_ve :Manqemen't of Surface :and 
Ground Water·Resource11 (1-cM:Ru1es1

'). M.morimdwn·at· l. 

CM Rule .40 governs the Director~s tHponse to the Bl& and Little Wood Delivery Calls 
because' it applies "[wJh'en a de,lveey call is mMe by the._bolder of a senior-priority water. right 
(petitioner) alle&lnr thafb:freason of diversion of water by the.holders .of one.Cl) otinore Junior-. 
priority ground .water rights (respoodenta).from:an atea ·havlng a common ground water supply in 
an org!mlzcd water ~istrict the petitioner .is suffering material injury... . .'.' IDAPA 
37.03.11.040.01. Halley·and B.~lleVUcfargue "the plain.language·of tCMJ .Rule40'· ~quires ~hat 
an ACOWS .exlst ~ the.Director may .res~d to a deliv.er.y call:" M,mo1'Wlunu1t s..9 
(emphasis -in original). 

Contrary to Halley and .. Bellevue~a:argument. CM·_Rule 40.does not requjre the Director 
estabUsh an ACJJWS 111 rulmakitii before the Director can.-rnave·forward with the·B1a and 
Little Wood Delivery CaJls. W..hilc .the Director has authcrlty to ,establish .an Acows by role 
(and fo-f~t did for the Eastern Snab. Plain Aquifer f'BSPA~')). the .cM·Rules.do not-mandate 
that the.D.ltector ·go· tlirough·the.:rulemaldtia process to eltablisl) an .J\CGWS. CM Rule· J 0.01 
defines 1'Area-Haviria il'Common:'Otound:Watet.Sui,p{y"' as: . . 

A ground water source Within .which the diversion .and use .ot groiind·water 
or changes in ground water recharge al.foe~ tJ,lc !low of water h~ 1 ~urfacc v,,ater 
~orce· of within :'!hie& :the diversion · a:nd use· of water by .a ·holder <if ·, ground 
water rijht: a.ffecu ~ ground· w~~r supply avaQab~. to th'e b9lders. or 0th.er 
ground water rights. (Section·42.;237a.g.-, Idaho.Code) 

1 On-April ai, 201.5,. tha Water Pitlrict37.-B Oroundwatot _ar.oup_nttd a notlca-4,>f lnieftMQ ~Uiil)I In 
proceedlnp.rellkbld to$ Bia 'Wood Oelive'l'y Call. On July ·iO; 20 lS, ?6uf1Scl .0,Um B. Lawrence. of the law .firm 
VQrm Wriwell u.t. .flied a. Nifil« of App#ara11c1•n.d Jobii!l1;r In S.,,port of MotiJJn '" .Dlt.Mt~1 o,;,,,,,~ Cou 
l'rt>etidlitk/'Oil btshalf ofthe.Waiet Di~t.31~B' Otoundwate'i' Oroup in.lio'tb the:Bia·tntJ Llt'Ue'Woodt>elivety 
Calls. TM Water D.i~t:3'7~& Oroundwatu Orciup did not file.a notice· of inmnt l'O pirticlpe in tho:Lktle Wood 
Po livery ·Call in·complhmee .with .the Di~lUf'• May u; 2015,. Oidcr G(l',ltrni111 PiUtlcipori<,11< '.11tfflfo,-t ~h~ 
Dl~will ~ ecnf$idef .. frJinp by i~ .Water ,District·37~B :orounc1watat·Oroup in .Link' Wood Delivery C*11 
proceed Inf I. 

ORDIR:DBNYJNG .JOINT MOTION TO DISIGNA no ~CGWS BY ltUl..ltMAKING A.ND TO DISMISS 
DELIVER)' CALLS--Paso.Jr . . . . . . µ • • • • • • • • • 
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IDAPA 37.03.lJ.OJO.Ol. The ACOWS for the.Big and Little Wood Delivery Calls is a factual 
quest.iorrt~t ·cai'fbe-es.tabtis~ _t>osed upon information-ptcsol\~ _at,heaJ'.i.~g .applying the 
defhutlott"set forth in·CM-Rule 10;01. 

Hailey and .Beilevue also argue that because·C.h( Rule-3l establishes a process for 
determinin; •n ACO~S ln a CM Rule _30 ~ .Uvei:y call. the lack of_e_procesli!.ln CM Rules 40 
memisihat.the Director nutst.follow me:rolemaldng·.~:tb.-establish-m ACOWS hi a-CM 
Rule 40 delivery ·caU. &t M•mora'itdum,at 9-l O. The Director dts$'Ce&~ While CM Rule 31 
requires the .Director consider.certain information and establishes criterJa for dctermirung an 
ACOWS :in·a.CM Rule 30 delivery call, the absence ohpccific processes in the CM Rules to 
CS"tabllsh an.ACOWS for·a CM:Rlile-40 ~Jiveryµll does:not'dictatc that the-Director tnust ­
establish ill} ACGWS ·by rule in a CM Rule 40 delivery call. CM Rule- 30 -and 31 do not ·limit the 
Ditectot's ability to determine anACGWS In theB'ig and Uttle WoocfDellvery.Calls under CM 
Rule 40. As discussed above. the ACGWS :is a tactual question that can be established based 
uj,011--infontiation .presented ac hearing •tJplying the deflniti·on :• forth Jn .C~:{°Rule J_0.01. 

Th& Idaho L11gb1lature has given the Dircctof1·broad powers to di rec~ and·.conll'bl 
distribution of.wa~·from all natul'lll water source& .within.water districts.•~ .Inn SR&\, lS7 
Idaho at 393, 336 P.3.d at 800~ Idaho Code I 42-602. ..In connection with bls &operv.ision and 
coti:ttol .. on'hc-·tx-creise-cJf around water rrihts:~ :Coirectorl a~iil_l_.41~ ha~ ·the power .to' · 
determine what:arw-ot the state hav.e .a comrncrn around water supply_, • . ,u ldah<> c* t 4,. 
'.237a{g)°, In addition1-a timeiy response .is requited when .a defivery call' ,s,made. Am. Falls 
R.,,,..,f?it-P!s_l. No. 2-·~: lt!afao-D,p't of'War,! Ru.~ j43. ldaho 862, ~74, 154 P.3d 43~,:~S 
.(2007), A:ie(}ui~~t tnanht·DirectoMnust Jniti~te rul~_ng tQ ~i,nate an.A-COWS-prior 
to .raponding to. eves:y:CM-Rule 40.delivery csil -aaaln,i'.Junior-:prlorlty ·ground ~let Tights 
ou·tside th.e .ES.PA would result in leosthy .cJeJay and run afoul of the.·Director's mandatory duty to 
"di~uibute water in water distrieis in accocdancc .with th<i prior appropri..Uon doctrine.'' Idaho 
Cdcle '§ 42-602; lii fr ·SRBA, lS7'ldaho ·3ss: 393. 336 P.'3d 792, 800 @) 14};· Muss~f·'J. .. 
l#g1infon, 125 ldaho ·392.; 395. 171 P,2d :809; .~12 O.~) .(ah,o_gat«i_on <1thir' grounds by 
Rincovtr v. Stait, Dep'I ofFiit., "St!c.8urea"• 132 Idaho S41.·116 P.2d 473 (i999)). 

The Director will -not dismi$S the Big and Little Wood Delivery Calls to .desfgnate an 
ACO"j/S .thfou1h-·ruJemaltin1 befoft!·re.spondina to .the del.i ~ery ~a.J.1•. The .D_ircctQr will 
determine .the ACOWS in the Big .and Lu:tle Wood.-Dellvery 'Cat~·ba~ .upon information 
presented ·at"hear1ng appJyin.s the definition s~t-forth in CM Rule 10.01.z 

Hafley and Bellevue .reference statements of the .Director and ·District Court in tbe 
Surface Water Coalition and Rangen, .Inc., deJivery calls. -Mimorandum:at·4-6. These 
statements recognize .die Director may only curtail Junlof'arovnd water -riahcs .. withio the 
ACOWS defined by CM Rule SO.Ol .ln the coritext of delivery calJJ:by: holders of:ietilot ·wat« 

1·Hiiley and·S'entv'ue ~ .it i& ''appareat that the information todctermlnun ACOWS in lbc Bia Wood River 
bat ln, and·many ~1tl~aa,y b~i~s, ~ Mt c!tfst." Mtlff{Jrr11ttlttttr:•t 14, Atain, the Dtrec:tor has• n)IUl(WOt)' 
lepl ,duty io diftribute water in ·:wator'iUstrictJ .in acc:ord1111ce·whti.~ pJlor ·appropriation cSoetrino. Tho Dtrectot 
mu~ •t ihii duty in ,tic BiJ *Id Lillie Wood Dc:llwry Calla by·deslpa1£11a..an ACOWS throust,' iidmimstradvc 
hollrial* .allei deliborattons ·utQCt.ted with thbt$ delivery .calls.- \Jncertaliny cannot operate ia ·t.YO\' or Jutrior ,round 
waier-rlJht ·holders. ·Se• MenroTdlldmn Dtcidon ·and Orthr on ./>ditlou fi,; Judicurl Rnffll!-at 4'0, Case No .. CV-
2014-'1338 .(Couolid•led .Ooodi111 C~ Cue No, Cv.2014--179) (0ct(l4, 201•>· 

ORDER DENYING ·JOINT MOTION 1'0 DatGNATltD ,A.<:GWS.BY RVLEMAKING ~ND TO DlSMJSS 
DELIVBRY.CA.U.S.'Pap·) . . . . . . 
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rights.againstjunior~priority ground wa~r rights withm, the ESPA ACGW~. See id. Hailey and 
BelleVl,le.argue the ~atements~emonsttate 'the·Ditcc'tor rm(y t>nly adminmer junl"or ·around water 
rlghts·in ·a CMRule·40 deli ~ry call within an already designated ACdWS, Id,· at.4;-

The statem~ts relied upon by Hailey aod Bellevue are .specific to the Director's.authority 
~o.curtailjunior around wlter·~ghls ·within.~.ACOWS.~.n~ by-cM.Ru~·so .. O.l. 'rbe 
statements ·are irrelevant to me Directols ·ati'thorlty to curtail junior -gr6un·tf :water right, iri 
rtsponso to a CM Rut~ 40 ~ivery call by senior .water rlsht:~olders against junior .,.ound water 
rights ~utslde the ESPA ACGWS; .such as the.Big and Little-Y{ood Delivery·Calls, :Statements. 
~( ~~ Dir:ecto~ ind District c.~\1rt i'elated_.to .Prior del!very call proceedings facruall)i and JepUy 
diitinct mnn.tbe·Big:lnd Little Wood Delivecy.-Calls are .. oot-a basis for.dismJssal of.'the.~eli".etY 
calls. 

Hailey and·Bcllcvue.aJso.refelUICC.the Idaho Legislarure•a rejection of the Director's 
repeal of .CM Rule SO. Mtmorandt4m at 1CM4. In the Final Ortkr lu~ ~ the. Matter of. 
Pedtion to A~nd RuJc SO, the-Dlrc'<:tor'found: 

12. The.Director .is a'ble to adrttlriister a delivery call under-the (CMJ R\iles 
without h•ving a fixed ACOWS defined tor-the ESPA. Ellminating.[CMJ Rule 
.so·~resses' tht ~ispvate· tteatment cottcern . . . . -The administrative,heiuinas 
and dilibef:a.tloni .as~iatod with: dellvery .taJl& is· the- ~~per venue us s:ld~s 
whith Si'O'ii'nd wafet' rights sbould he subject to adiniiiiffi'ltion. 

A/fidavlt Bx. G ~t 4. The Director .concluded ... [CM] Rule SO should:be .repealed'because the 
~in.~!~trative h_earinga ~~ deU.~tiQ~ M.SQCt.atcd with_,in~y~ual ~ol.ivcry ~atia ~ th~ F.OJ>O! 
·vetibe to addr!SS ·which itouod water tights should ·be'subj~ to -administrlition uirder a· delivery 
eaU. 0 Id. at 6.. The Oire¢tot repeated}his conclusion f.n ~tiniony before.the .t~o Leglslltilre.3 

The ldaho Legj$lature•s Statemtnt of Purpose related to .rejection .of.the Director's repeal of CM 
~~le SO explainw: 

This· nd~ was rejected in committee b~use it eliminated lhe c~rrent boundary 
tin& of the [ESPAJ, and not enough .technical data was -'availablo at the·. present 
time for the (Department] to accurately evaluate the .under,round water. gources 
available- in the addltlonal territory to the ESP.A co define the effects on the 
:virio1n sections:of the:Aquifer. · · · , 

~v'lt E,t;.K.. Hailey ~d Billeyue cife' me,.abov~ribed ·testit'ffl>ny w .St'1t~iniintof 
Purpose io support.the·a.rgument ••that Che.Legislature does not-want the Director to make tld hoc 
dctwminations within (CM] Rule ·40 delivery call·_proceedinga.~· .MffllOrmtdum at 14, 

>'I'tie.Direcior:fesrilfe:d:· '11rii'muc'fy,.~.felf'th8lthfftit'tSt ,appl'OIICh·waltotim'plynpcal·tbe·Rule·81Jd(h(m.ia 
•~I'S' clel!~call t would. then bci respo,wlblc rot tAtina ~-"ldenct in.·a_(!o~ cate" hearin, from 111 of IJlo·p._n~ 
o.nd' theu' derermin1ng ·wtwauhe . .iiidividu.\ :mil .of common goundWAter llipply waa·tor eaclf delivery call.": Nfidtzvlt 
'6~. H ·11:2.· Ttie'Dlt'eeioi llm cesrlfled: "lWJh1rwe me proposj1g iJ "° repeal ,the Rule., whlob rc1ults:ln 110· 
definition o(.a~ndwy·for 1.1w [ACOWSJ for -!he [ESP'AJ, And ii will fC:<lUire me·in ~vetY stnaltdtll\l'er)':call now 
to' ~iitt'bilsed on evidence'that'.• presented in·a.COfllCSted;ca-hearing-what the.boundary 1hould be. ·Sa,.thci'e 
will not t.1ny.hard-wlre-boundary In ti,- Rulu f'w me (ACOW.SJ tor the [li!PAJ.11 A.lfda1,11J.S.... E,111 t.l, 

, • 

OR.Dlll·D,SNYINO.JOINT MOTION TO DISIGNAT.BD· ACGW$.BV RULIMA.Jm,IC A~TO :DISMm 
DEL~Y CA.U.S--Pap'.4 . . .. . 
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The Dircctor•s testimony and Stattment of P11rpose cited by Hailey and Bellewe are 
speciflc to the effect of the repeal of CM Role SO on ESPA delivery calls. The Dlrectorts 
testimony and Stat1m1nt of Purpou are irrelevant to CM Rule 40 delivery calls initiated by 
hotders of senior water rights against junior ground wator rights outsldo the BSPA ACOWS and, 
th~fore, not a basis to dismiss the Bia and Little Wood Delivery CaUs. 

ORDER 

Based upon and tonsistent with the foregoing, IT IS HEREBY ORDERED that the 
Motion to Dismiss is DENIED. 

DATED thls 22nd day of July 2015. 

A- -,:;.,,,,k - j_ 
oili~~ 
Director 

OR.DIR l>INYING JOINT MOTION TO 1>18JONATBD ACGWS BY lUUCM.UING ANO ro DISMISS 
DELIVDY CALLS-hp 5 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that, on this U~ day of July 201S, I sel'VCd a true and correct 
copy of the above and foregoing document by placing a copy of the game in the United States 
mail, postage prepaid and properly addreu:ed and by e•maiJ to participants who have provided e... 
mail addresses to the Department for service to the following: 

810 WOOD WATER USERS ASSN 
UTTLB WOOD WATER USERS ASSN 

C/0 JOSEPH F. JAMSS 
BROWN & JAMBS 
130 FOURTH AVBNUE WESt 
OOODlNO JD 83330 
j99•tn:o:wn~1lo»:,~ffl 
ctanQ!tbrownl®mhaw,com 

SOUTRVALLEY OROVNDWATER 
DISTRICT 

C/0 ALBERT BARKER 
BARKBR ROSHOLT .t SIMPSON LLP 
POBOX2139 
BOISE lD 83701-lll9 
&Qbf ldlllJ9WA\elJ.S9W 
1h:•i•bm&11~ 

HAtt..£Y CEMBTER.Y MA1NT£NCB DIST 
JACOB A Rtn'H BLOOM 

C/0 PATRICK O BROWN 
PATlUCK D BROWN PC 
PO BOX 12S 
TWIN PALLS lt> $330:\ 
RaJIJll21B~ 

IDAHO OROUND WATER APPROPRIATORS 
INC 

CJO RANDALL C BUDOB 
THOMA..SJBUOOB 
JOSm'H O BALLSTAEDT 
RACINB OLSON 
PO BOX 1391 
POCATELLO ID 83204--1391 
a:btcacJQ.QJ1w~nsa 
&Jb9melnelaw.net. 
lat>ttrwllltllw,ll¢1 

CITY OP FAIRFIELD 
CITY OP KETCHUM 

C/0 SUSAN B BUXTON 
~ED MCLAIN 
MOORE SMITK BUXTON & nIRCK.E 
9S0 W BANNOCK ST S1B S20 
BOlSB rt) 8l702 
schfmsbt!Aw&om 
cdpJ,IJmJt>UAw,wm 

SINCLAIR on. C0RPORA110N OBA SUN 
VAtaY COMPANY 

CIO SCOTT L CAMPBB1.,t., 
MA'liHBW 1MCOEB 
MOFPA'M"THOMAS 
POBOX819 
BOIS£ ID 83701-0829 
11,t11mtr11\.~om 

CITY OF HAILEY 
VALLBY CLUB INC 

CIO MICHAEL C CIU!AMBR 
MICHAEL P LAWRENCE 
OtvBNS P.URLSEY LLP 
POB0Xl7l0 
J:tOISE lD 83701·2'720 
roCJtlai'iQi)SQW'.slcv.com 
mgl®'1YQDJl)UIJU,Y,SAID 
lliliht®Wi.f &f V1tb0Jraley.com 
~nl.aiuoml~&oro 

STROM RANcaES INC 
DENNIS STROM 

C'O S BRYCS PARRIS 
SAWTOOTH LAW OPPICBS PLl.C 
P0B0X79~ 
80138 JO 83707~ 7985 
m ,.miWJ®lblPMOro 

ORDER DENYING JOINT MOTION TO DISIGNATED ACGWS IY RULIMAKING ANO TO DISMISS 
DELIVERY CALLS• P• f 
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AF2014 TRUST 
OEQ.PPRBY SMITH LLC 
MARIANAS PA.ENTRUST 

CIO FRITZ HAEMME.RLE 
HABMMERLB &. HAMMBRLB PLL.C 
POBOX 1800 
HAit.BY tt> 83333 
f.lhl\bas;mlaw,com 

ANl.MAL SHEL TEil OF WOOD lUVlSR 

-> 

VALLEY 
DENNIS J CA~ & MAUREEN M MCCANTY 
BOW ARO A LAWSON 
FLYINO fleART RANCR Il SUBOIVLc;JON 
OWN£RSASSN 

HWOS DBVELOPMBNT LLC 
SOUTHeRN COMFORT HOMCOWNERS 

ASSN 
THE VILLAOB GREEN VCHOA 

CIO IAMBS R LASKI 
H£AlllER O'LEARY 
LAWSON LASKI CLARK & POOUB PLLC 
POBOX3310 
KETCHUM JD 83340 
hi:o(f Jamnfaski.com 
Jt.l§tla~5Qllli15bi,ssim 

WATStl D.lSTRtCf 37-B OROUNDWATER. 
OROtJP 

CIO DYLAN B t~AWRBNCE 
VARIN WARDWaLL LLC 
PO BOX 1676 
BOlS.B 1D 83701-1616 
dvlanl11mw•x1ti.o»(mJwf.ll,\iom 

IDAHO POUNOATION FOR PARKS ANP 
LANOSINC 

CIO CHAS MCDEVl'IT 
MCDBVJTf & MILLER LLP 
POBOX2564 
BOISE IO 83701 
chpfo1ea,v;l.l;:GliU~ 

C/0 ElLBBN MCD6Vrrr 
132 FALLS Vl6W Dll 
TWIN PALLS to 8330 I 
~m~YiUl-rtJJM~m 
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CITY OP BEU.EVUE 
MlCHBU£ WOLF 

CIO CANDICB MCHUGH 
CHRIS BROMLEY 
MCHUOH BR0ML£Y PU.C 
380 S 4114 STREBT STE 103 
801$210 83702 
rniebulb<tmchuat,bmmlcv,c<>m 
sbromlll:tlD!bllahb.mtttl~com 

ECCLSS PL YJNO HAT RANCH LLC 
BCC1.8S WINDOW ROCK RANCH UC 
HOLLY PARMS LTP 
J BV AN ROBERTSON 
SUN VAt.L6Y WATBR & SEWBRDISTRJCT 

C/0 J !VAN ROBERTSON 
ROBERTSON & SLETI'E PU.C 
POBOX 1906 
TWIN FALLS 10 83303-1906 
~•-tukltl~l.a~-~ 

IDAHO POWER COMPANY 
C/0 JOHN K SIMPSON 
BARKnR ROSHOLT cl SIMPSON lLP 
POB0X2139 
BOIS!! (0 83701•21~9 
iks@jdahoW411;rs.com 
UwiWPboWllK4&WD 

ORDU DENYING JOINT M.OTION TO DISIGNATID ACCWS B'f lU)t.AtAIClNC AND TO DISMISS 
DELIVERY CALLS~ Pqe 7 
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AIRPORT WEST BUSINESS PARK OWNE.RS 
ASSN INC 

AQUAJtllJS SAW LLC 
ASPEN MOL.LOW HOMEOWNERS ASSN 

.(ALLAN PA'l7.BR & WIWAM 
LeHMAN) 

B LAMBERT TRUST {TOBY 8 t.AMBBR1) 
BARBER FAMILY ASSOCIATES LP 
BARI.US FAMlt. Y PARTNSRS 
BEJ.J..EUB FARMS LANDOWNSRS ASSN 

lNC 
BLAINE COUNTY RECREATION DISTIUCT 
BLAINE COUNTY SCHOOL DrST NO. 61 
CAROL BUROZY TfflJ!U!N 
CHANEY CREEK RANCH LLC 
CMA.IU.,E$ & COLLEEN WEAVER 
CHAR.LESLMATJ'HIESBN 
CLEAR CREEK LLC 
CUFPSID6 HOMSOWNBRS ASSN lNC 
COMMUNJTY SCHOOL (JANELL L 

OOOPARD) 
DANS FAIRMAN MD & MELYNDA JCIM 

STANDLEE FAIRMAN 
DEER CRSBK PARM (LYNN CAMPION) 
DON It & JUDY ff ATKlNSON 
DONNA P TTJTrL2 TRUST 
ELIZABETH K ORA Y 
F ALPRBD0 RBOO 
PLOWERS BENCH LLC 
OOLDEN BAOLS RANCH HOA INC 
ORBBN'HORN HOMB0WN2R.S ASSN 

(JEFFRBY T SEELY) 
0Jl11IFIN RANCH PUD SUBDIVISION HOA 

(CHEIUHICKS) 
OR1FFIN RANCH Sl1BD1VlSION HOA 

{CHERI HICKS) 
OULCH TR.UST (TBRBSA L MASON) 
HEATHBRLANDSROMSOWNERSASSN 
HSNR.Y le JANNE BUR.DICK 
IDAHO RANCR LLC 
JAMES K & SANDRA FIGOE 
JAM.BS P & JOAN CONOER 
KIRJL SOKOLOFF 
LAURAL LUCBIU! 
LINDA WOODCOCK 
LOUISA JANE H JUDOE 
MAAOOPBCK 
MARION R & ROBBR.T M ROSENTHAL 
MA TS&. SONYA WlLANDBR 
MICHAEL .B WIU.ARD 
MtP.VAt.LBY WAT.BR CO U.C 
PlONSER R.ESIOm.mAL & ~RBATIONAL 

PROPl!RnES LLC 
R TaOMA,S OOODRJCH & IU3.BBCCA LEA. 

PA'M'ON 
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RALPH R LAPHAM 
IW>CLIFFS HOMEO~ ASSOCIATION 
REOCLIF'P PARTNBlS LP (RANNEY B 

DRAPBR) 
RMYTHM RANCH HOMEOWNERS ASSN 
RMR ROCK RANCH LP (SHEILA WlTMBR) 
~OBBRT llOJ:lB 
SAOEWULOW LLC 
SAUOAOU.C 
SANDOR & Tml( nOMBATHY 
SCI PROPBltTIBS U..C (BRENDA A l..BVTNli) 
STARUT8 HOMEOWNBRS ASSN 
STONBOATB HOMEOWNERS ASSN LLC 
nm ANNB L WINOATE TllUST 
ffl£.8AIUC.Bk UvtNO TRUST 
Tff8 OANmL T MONOOOJAN REVOCABLE 

TRUST 
TttB JONES TRUST 
THE RALPH W & KANDI L GIRTON J999 

REVOCABLE TRUST 
THS JlBSTATIU> MCMAHAN 1986 

RBVOCABLB TRUST 
1118 VERNOY JMEVOCA8LB TRUST 
THOMAS W WEISEL 
TIMBER.VIBW TERRACE HOA INC 
WEBB LANDSCAP8 INC {MARX PALMBR) 

CIOJAMES PSPECK 
SPECK&. AANBSTAD 
POB0X987 
KSTCHUM ID 83340 

DEAN R ROODS INC (DEAN R ROOBRS lll) 
CIO LAIRD 8 STONE 
STEPHAN KV ANVJO STONE & TRAINOR 
P0B0XS3 
TWIN PALLS ID 13303--0083 
Mi&l !lldllll.Q•JQW &lllJ! 

CATHBRitffl S DAWSON REVOCABLE 
TRUST 

DEU CREEK RANCH l'NC 
ROBERT LBAICER REVOCABLE TRUST 
SYIUNOA. RANCH LLC 

CIO 1'R!\ VIS L TIIOMPSON 
BARKER. ROSHOLT & SIMPSON LLP 
19$ IUVER. VISTA PL ffi 204 
TWIN FAlJ.3 ID 83301-3029 
lkflJ.1AbmYQIIU'$,WfJ) 

ORDER DIN\'ING JOINT MOTION TO OESICN.ATD ACCWS av llUUMAKJNG AND TO DISMISS 
DELIVERY CALLS- Plpl 
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AJltTHONY & JUDY DANGELO 
' P0BOX3167 
KBTCHUM ID 83340 
Ju~a,dml:amail&Qm 

BAR.BARA CALL 
PO BOX• 
ROSS CA 94951 
bprhca!I fshegk,t,ml.Dil 

B6RNARD1FRIEDLANDERPHD 
I 16 V AL.LBY CLUB OIUVE 
HAILEY JD 83333 

BLUEOROUSB RlDGE HOA 
C/0 BRIAN MCCOY 
POB0X3Sl0 
KBTCHUM lD 83340 
bJJan'fNbf'd.oo 

-> 

BRIAN L SMmf & OIAJ\iE STEFFEY-SMITH 
POB0X6i9 
Bm..LBVUE ID 833 I 3 
brJanJamwamUbtme;eum 

BRITTA S HUBBARD 
POBOX 1167 
KETCHUM ID IO!WO 
btlt•mubbprdf a1miU,com 

BR.UCE & KAREN TRUXAL 
POBOX431 
BEU.EVUB to 83313 
b11V!&IJ@JigBJlbK,!iQrtl 

CANADIAN CLUB 
HOMEOWNERS ASSN 
PO B0X404I 
KBTCHUM ID 83340 

COLD SPIUNOS WATBR COMPANY 
POBOX2~ 
KETCHUM ID 33340 

288?362121 Giuens Pursely LLP Page 818 

DA VlD BERMAN 
PO BOX 1738 
CAVE CREEK AZ 8S327 
bmnan.dlb1klmdl&am 

DOUOLAS C WALTON 
.DIANA L WHITING 
109 RtVER OROVB LN 
HAILEY ID 8333:\ 

ERNEST & JUDITH 06TrO TRUST 
BRHBS1', omo 
417ENNISBROOKDR 
SANTA BARBARA CA 93108 

o,-RY HOPPMAN 
PO BOX 1529 
KSTCHUM ID 83340 

OIWOORY R BLOOMFIELD 
REVOCABLE TRUST 
POBOX7$7 
HAILEY IO 8~333 

HARRY S RINICBR 
949 SOUTH COAST DR 8TB 500 
COSTA MESA CA 92626 
~i:WJleo-WIPiDl',S:gil\ 

HARRY S RINKER 
POB0X725-0 
.NEWJ.:'ORT 88ACli CA 92658 
1211Ht..tiokcrcompqnY&Qm 

HULEN MBADOWS WATBR COMPANY 
ANDASSNJNC 

POB0X2S4 
KETCHUM fD 83340 

INNOVA TIVB MfflOA'l'lON SOLUTIONS 
LLC 

2918 N 21. R.ANCftO PL 
BOISE ID 83704 

ORDER DINVING lOIN'l' MO'l10N TO DESIONATBD ACCWS BY RULBMAICJNG AND TO DISM.lSS 
DELIVDV CALLS- Paa~ 9 
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JAMES D WHITE 
POB0X367 
BEn.l.BVUE ID 83313 
id:t{hjltl'Q,5-'Wll 

JAlW) R WILLIAMS 
fU!VOCABLE TRUST 
POB0X99658 
SBATl'L.B WA ~8139 

1JMWKOONC£ 
P080X20l5 
HAILBY ID 83333 

KATHERINE B~lOOE 
B BAAB INC 
POB0X68S 
PJCABO IO 83348 

ICBNSANOl{A 
ASAM TRUST 
roBOX9200 
KETCHUM JO 83340 
ks:o@&bA«f smqif .com 

KEVIN O LA1(.EY 
WATER DISTRICT 37 
107W 1ST 
SHOSHONE ID 83352 
DIIDDAOAPC!fQbk;smi,MJ 

LA WRBNCB SCHOEN 
183,i US HWY W 
a&.LBVUB lD 83313 

LUBOFPSSNA.VSKY & 
CHARLES TIMOTHY Fl.DYD 
PODOX 1240 
EAOLE JD 83616 
bsQeydt1J111Si1QlP) 

MARLYS J SCHMtDT 
10901 HWY75 
BBW3VUE ID 8331) 
mjschmld149lmsn,com 

-> 2887362121 Giuens Pursely LLP Page 811 

NANCIBCTATUM& 
THOMAS F HBNNIO 
POBOX 1365 
SUN VALLEY ID 83353 

PAUL & POLLY CARNEY LLOYD & DEANN 
RICHINS MARX & St!SANWIWAMS 
FISH CR.BBK RBS5RVOIR RANCH, LLC 

38422900! 
PAUL JD 83347 

PAUL & TANA DEAN 
40 PUBDOM LOOP 
DEU.SVUE ID 8:4313 

PET!R ZACH S£WB1,.L 
LOIUSBWELL 
POBOX3175 
HAIUY ID 83)33 
z.lswsli@amail&tlm 

PHlUP 1 V ANDSJUIOSF 
KAnn.ESN MCKAY 
!1069 HAROLD PL NS 
SEATl'LEWA 9810S 

POPPY ENOLEHARDT 
10965 HlOHWAY 75 
BEl.UsVUE lD 13313 

ROBERT BOtrmER 
POBOX.76 
BELLBVUB ID 83313 

ROBERT & JUDITH PnTMAN 
121 LOWBRBROADPORDRD 
BELLEVUE ID 83313 

ROBBRT J STRtmlERS 
762 ROB!ltt ST PlCABO llOUTB 
BBLL6VUE II> 83313 

ORDltR DENYING JOINT MOTION TO D!SIGNA. TED ACGWS BY RVLIMAKlNO AND TO DUMJSS 
DELIVER\' CALLS- Pap 10 
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RUSTY KRAMER 
WATER DISTtuCT 378 
POB0X59l 
FAIRFJEI..O 10 83327 
ntprdls([i;t~Jt,lg11119g&SS2Q) 

-> 

SAOB SPRINGS H0Mf30WNERS ASSN'lNC 
POBOX2'4 
KBTCHUM ID 83340 

SILVER SACB OWNERS ASSN INC 
C/0 CAROL'S BOOk.KBEPINO 
PO BOX 1702 
tan'CHUM ID 83340 

STAllWBATHER OWNaRS ASSN INC 
POBOX2S4 
K.BTCHUM 11> 83340 

STBVEN C Fl1NK 
90 FREEDOM LOOP 
BBLLEVUE U> 83313 

SVRANCHU.C 
POB0X333 
PAIRPW.D lJ) 8"17 
aHJ1RSmCk:llm1~5Jllll 

2807362121 Givens Pursely LLP Page 812 

THOMAS&. AMY MISTICK 
149 ASPEN LAKBS DR 
HAILEY ID 83333 

USDA FOREST SER.Vld: 
ATTN JAMm OOUOH 
3Z42'THST 
OODEN UT 8440 I 
j&QtW\f fl,k(l;us 

VALLEY CLUB OWNERS ASSN JN'C 
POB0X254 
KETCHUM JD 83340 

WU.UAM Jl A XATHJ(YN L RATUPFS 
206 DA \'HORSE RD 
BBLLEVUB lI> 833l3 

WOOD RIVER LAND TRUST 
l 19 B BULLION ST 
HAILBY ID 83333 

COCIRTESEY COPY TO: 

BO REAGAN 
coumrt NBWs 
POBOX339 
PAIRPIBU> II> 83327 
ne1f!hi1b>YAx46,0fJ 

Emalee RPSbing 
Admini~ive Assistant 

ORJ>BR DENYING JOINT MOTION TO DISICNATBD ACGWS IV RULIMUING AND TO DISMISS 
l>ILIVERY CALLS .. Pap 11 
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JEFORE·THE DEPARTMENT·OF WATRR.RUOURCF.S 

OFT~STATEOFmABo 

1N ·THE MA1TBR.·OF DlSTRJBUTION OF. 
WATER TOWiXTBl(RrOHTS .. ffELD.lJY· 
M.SMBBRS OP THE BJG WOOD & Lm'LS 
WOOD WATElt USERS ASSOCIATION. 
OIVSRTINO FR.OM TBS.BIG WOOD 
RIVER . . . 

IN. THE MA'M'.SR.OF DlSTRJBUTION OP 
WATER TO WATBR.RIOHTS HSLD BY 
MEMBERS OF THE.BIG WOOD& LrrTLB' 
WOOD WATER USERS ASSOCIATION 
I>JVBR.TiNO·F.ROM THB LITTLB WOOD 
RIVER 

Doclcet .No. CM-DC-201-S.001 

Dock~t No. CM·DC·201S-Q02 

ORDER.DESIGNATING ACGWS 
ORDER ANDS~ VALLEY·ORDER 
A'SrINAL .ORDERS . . .. 

BACKGROUND 

On .Februu-y 24, 2015,.:tne Director ('it>irector"} of .the idaho.Oepartment of.Water 
:Resoun:e.s ("Depattment'') teeeived ~~junctive.management'winerdeliverycall lenirs from 
.counsel for membe11 of 1he. Bia W,ood &· Uute Wood Water .Users Alsociation (''WtJA.,). The 
'letters. allege tbauemor surface 'iv.acer users on tbe.Blg· Wooded :Uttle Wood Rivers ·are beina 
:.injured .by water uws.diwrting ground water hydraulicilly connccltd to <he Bi& Wood and 
:Little Wood Rivers. The .letters requut the Director reaulate junior around water users 
:consistent with'thc pnor·appropriation'doctrlM; . , , .. 

The µircctor·treated t~ .. le~:• ·~livery calls pursuant .to th~rD'epartment's·Rutes for 
.. Conjunctive M'atia~t ot Surtaca '8i1'd Otound Wiitr Raources :rcM .Rales .. )', lnhiatod ·raow 
:cont~ti:d case .proceedings.and &SSigncd each delivery call lettcr_lts.own docket nu11;1bcr. 1'he 
BJa Wood Delivery Call was assigned Oocket No. CM•DC .. ~15.001.. The.UnleWood 
:Dell,qery catl was assigned Ot'Icket'N6. CM.:.oc .. 201s:.om. · 

0'1rMilteh20; 201,, the-.J)~arttnent senrletters:to:groUrtd Wa'tet.U'Seri'ilie.Departitlent 
.taentrfied u potentlally,aft"ected by_one or bt>th of the,&ia Woad arid.Uttle Wood Delivery Calli 
{'COellvery Calla")' .. The purpose of the letters was to inform the water users of the Delivery Calls 
:and notify them of a planned status conference. The letten invited the water users to file a 
writton .notice· whh:tl~·Depirtrnent itthey.pltrined to·partlclpaie·.in :delivery call ~inp. 
1'he Depamnem·Meelved over lOO'notices·of.lntenf to puticipate. 

·ORDIR J>ESlGNATlNG ACGWS·OBDER AND SUN VALLEY ORDEll.-M FINAL 
:OIU>ERS .. ~1e 1 --"-Ill 
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The .Department also.published general notice of the .Delivery .Calls and .tho ttatus 
conf~ee..i_n t~·Waho .Moun.t&ln.~ress .~d Ca~~-Couri.e~ ~ March.2S~,.201.5 .&. Apr.U tsi, 
201~; and ttic··ntn~N~i'onMarcn:26th. 2015·&Aprt1.2nct. . .wts·. · · · · 

·On Jun~ 23; .. 20l ~· •. Sun Valley· Company ("SVC") filed a Motf on· ro ·D'fii!tils' Ci:,n.ttstt'il 
Cas, Proc,ldlngs ("Sun Valley•a Motion'~ arpin1,am.on1,oehor tblnp, the WUA failed to file 
petitions for dcli\'Cty calla compliant w.ith the r:eq~ of Idaho Code t .42·237b, the 
Department's ~ules ·of.Procedure.. aod the. CM Rides. 

:o·o lurte 26,.'ZOa. ·ffio·City ·of H'.aUey·um:l'City',of.Bellcvue (''Halley arid Bellevue") ftlcd 
a.Jolrii Motion to Deslgnni,.ACGWS by Ruunur~ng ani:10 Dinnw D•liv(ry .Call.t (11Cities:. 
M()tion") arguing t~ Department may not .ACfminia1er JrOUnd water riahts in _Water .olstricts 37 
and ·378 ..in mponse to the Oelivery Calls .undor CM Rule 40 unleu aod until ·the Department, 
thfflugh"riilemakin·t establishes'~ artii:ot common ,ground ~tef aupply tb'lt ~~6m:pdse$ the 
WUA's.r:r_te~bet&· w~tJgtf~ and .potent~Uy-tmplk'.ated.Junlor .ground :wat6t:rlghts-. 

, . On July 22·,.~lS~ :the Deparlmtnt iasvcd i~ ONkr D•nyln1 Sun Virlky .Co.,tpa1'y ', 
Morion to Di.11ni1s{"SurrValleyOrder") denying Son Valley's-Motion, and ifs.Ordtr Dinying 
Joint !,lotion ·.to ~,slpattt:ACGWS·~y k~ldn$ mtd-10 J?~is__D.ll.~ey CallitACOWS 
Otder'')' denying tlj(Cltiet~ '.Mcitlon~ Neither. th6 Sun vaU'ef Order f)6t the ACOWS:~ 
COt'italn lan.,utae:~r,m :~rni,anled by a documenr.c'ont~nlns· t1ngu1ge:1nd~catJn3-t~y are: 
recoinritended orders, pffllinilnuy:ori:lers. or rmat Orders, Thus. 11ndcsr·tbe Department's:Ride.of 
Procedure 710 •. the Sun ValleyOrderandACOWSOrd~aro interlocutory orders. SH tbAPA 
37.01.01.710. 

On August 181 201S, H.ailey and Bellevue 6Jed a P11tit~on./or !udiciai Ravi~w of.A,ou:y 
Adion,("Cities~ Peiition")·lnAda~oimty Dia~ctQ>urt. Case No •. cy~OC-.1$1_44.1~, seeking. 
JUdlcial rt-vjew.of the ACGWS Order _pursuant-to Idaho Code.H 67~S2_?0 . .and 67·!5211(!2) and 
Rule 84 of the Idaho Rules of Civil P'rocedure. On August 19. 2015, .SVC filed a· P•tltlon/or 
;(udiciQ/ Rnii,w c .. svc Perhion"') in Ada Cou,ity District Coun, Case No, cv-oc .. 1~ t4,oo; 
reekina·JuaJciat·re"Jiew ot~:sunvane·y 6rder.ptl'rsuiuit··tbldaboCode H 67--s276·md 6?'­
$'Pl(2) .. aad Rule 84 of the Idabo'Rw~ of.ClvH P~ ·The ~tics· Yetidon and .the s.VC: 
.Petition .were· teassi,ned to' the. :Sii'ake -River Befu· AdjudicatiM.'Di5friet Couif nf' tne Fifth 
Judiclal:Dlstrict. The Citiea• Petitlo.1 wu rcn~ to CV•WA-201S-1.4419. The SVC 
'Petition.was rcnumbered·.to CV ... WA-20IS-.i4500. 

On·Scptember 17/201,. Hailey-and Bellevue, SVC, .tlleWUA. thc.City·of Ketchum, the 
.City·ofFaitfleld. and. th'e·Depaftmenr enteNSd:'into.-a S~i;,u1o~i'?fl ("~tipu)ttion"). The slsn~tQries. 
agree1l Hailey and Bellevut, ~ City o( Ketchum; tbe Cityof Paitfldd. 811d ·SVC (collectlvcly. 
the '.'Movants'>) would .f'Ue a mod on requesdnJ th&·Dircctot desia,we. the ACOWS Order-and the 
Sun Valley. Order .11aa final ardors .pursuant to the Department* 1 Rules or Ptocedure 71 o·. and 
1,0.~ Sttpultltitm :at $. 

On Septmber. 25, 201s. the Movan~ r~ a Joint Motwn :to Du#gncn,.ACGW.S OrDr. 
aml Suit. Vt)lld,Y Ord•r as :Fi,uxl. Onftrs . .(''Motlon to Dostanaie'').. The Movams -request. "ffle. 
Director designate.tho Sun .Valloy Order-and the ACGWS Order a final orders encUssue 
acparatc orders as provided for Un ·the Stipulation]:· Motion to Dt1ig1U1t• ·at 2. 

' ,' . ,• ' ' .. . , 

OJU>ER:l>ESIGNATING:ACGWS·otu>ER·AND·sUN·VALLEY OJU>U AS'J'INAL 
ORl)ltRS -.Pqe.2 

.... , .... -....... ,_ ........... ___ .. ,,_ ...... ,, ..... ...... - .................. ··-·-.......... _, __ ,_ , , .. ,_ ................. _, __ ..•... ,, __ ..... __..._,.,_ ..... ----·--.. .. .. . . . . ,• 
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ANALYSIS 

As explained above, nelther.fhc Sun Valley Order nor tbeA'CGWS Order contein 
Janauapou.re act0mpanied by a document·-con.tai'nin1 . .languaae indicatjng.they are 
~ommended o~ preliminary otdets,.u final or.dera. Thus, uttder'the Department.' a Rule of 
Pl'O¢CdUro 71~. the Sun Valley Order and.ACOWS Otder are.interJoeu'tory orders. Sttt IDAPA. 
,31.01.01.7)0,· 

Rule .7_50 of the ~~t's Rules of Procodure states: 

. .Jf aft ·O'ldeJ daos not ~lpa~ .. ltsolf .,. teco~ded, preUml!latY 9r fioal 
at its~. ·out. is ·.ttes~a li:i . .Jt!COlnmended: pret~nH11ary· 6t:tltsll after Jtii. 
~lease,. ita afectlvo d~o f~_purpc;,ses of_teetirlst~lon -~ ap,pell_l is the ~lite .of 
tbe order of designation. If a party believes. that an order not de$ignated as a 
n:®mtnendtffl order. prclhnin.ary order or final order aoco.rcUna .to the tern\$ of 
these 1'U}e$ should ·be· dcsjgnated • ·a :recomiMndM ~;· prilinunlfy order or· 
tj~l orderi ·,~· .~t tnlY mo~ to designate the· o~ as recommencled, 
pre1ltnlnacy odina1,.as appropriate. · 

WAPA 37.01.0t.150. 

Consistatt with Rule 750, -the Movants :filed the Motion to Deaignate. In the ·StipuJalion; 
the Deparline~t .,._ n,at, if no 6bjectiona.were f.l1ed to:me.Motion:to Designate,. the Djrector 
woold iuua "ordeti,ddignating the [ACGWS Ort1er] a'ncUhe [Sun Valley Order] as.final orders 
sut,jcct to Judicial review consisbmt with the Department's Rule. of Ptoeedute 740." Stipulation 
at,. Tho 'Department .received .no,responaive _pleadhlaa co the Motion 10 Desisna1e. 
Atcordl~&)y._the·ofr~~r~UI:,rarit .tt>cs M~tion to Deidgnate. · 

ORDER 

e·ued upon and consistent with tbe foregoing, IT IS HEREBY ORDERED that .the 
Motion to ~ignatc ia 0,RANTED,. The ACOWS Oi'dcr ~nd the Sun Valloy Order are l\eteby 
des1go1ted.ar firial o~ers,ot~·oe-parlmcnt sutiject tojudiclal rev~ oonslsterirwith :the 
Pepa.rtment'!IRule~0.f.Proc.edu~74<HJDAPA.,:37,01.0t.140) .. TJ\t:·effectivt:diteofthe.A.COWS 
Order 6Jid the -suii"Vaitiy·Ordet tor-~ of :~slderatlon or appeal is ·the· date of this 
Ordtr Dtsi1nari111 ACG.WS Order Md Sun '/all,y .Ord,r a1 Final Ord1r1 .. $" IDAPA 
37.0J,Ot7S0~ , . 

DATSJ) this .,1yb day·-of.October ·20.IS. 

l>iiector · · 

OIU)Ell Dl.8IGNAT1NG ~CQWS.O~ERAND SUN VALLE)' ORDER AS FINAL ORDERS·~ Paie.3 . . . . . 

... ...... ···"· ... ., ....... -· .. --......... _,_,, .. __ ., ..... , .. __ ,, .,_ .. , ....... ,., .. -··-· -· ........... ,.. . . - .·· .. 
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CERTIFICATE or SERVICE 

l HSRBB Y CER.TlPY that, on this~ day of October 2015, I served a true and correct 
copy of the forea<>ing document tc, a1J parties Hared on the Combined Corti.floate of Services List 
posted on the Department's website at htu,:lndwr.idaho,sov/legal~ectionsldeliyery;caJJ­
actiorwbi&-wogd·dYer,!Uml and bt;>;Wdnullbo,IOYJlcal::tCdQoac'dotiYOQ::CA!l·tclloOlt'litJk: 
wood-rlver,html updated the 14th day of Oclober 2015, by the followtnamethod: 

D Placloa a copy of the document in the Uolted States mall, postage prepaid and 
properly addressed, 

Bmaillna only to parties who have consented to aorvlco by email as indicated on 
the above .. (le;scdbod Certiflcato of Service List~ placin1 a copy of the document in 
the United States mail, postqe prepeid and property addre8Sod, to paniea who 
have not consented to servi.ce by ematl; and e.matUna to partlea who provided e,. 
mall addresaes to the Department but have not consented to suvlce by email. 

Person maiUna document 
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BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF DISTRIBUTION OF 
WATER TO WATER RIGHTS HELD BY 
MEMBERS OF THE BIG WOOD & LITTLE 
WOOD WATER USERS ASSOCIATION 
DIVERTING FROM THE BIG WOOD 
RIVER 

IN THE MATTER OF DISTRIBUTION OF 
WATER TO WATER RIGHTS HELD BY 
MEMBERS OF THE BIG WOOD & LITTLE 
WOOD WATER USERS ASSOCIATION 
DIVERTil'l'G FROM THE LITTLE WOOD 
RIVER 

Docket No. CM-DC~2015~001 

Docket No. CM-DC-2015-002 

ORDER DENYING JOINT MOTION TO 
DESIGNATE ACGWS BY 
RULEMAKING AND TO DISMISS 
DELIVERY CALLS 

BACKGROUND 

On February 24, 2015, the Director ("Director'') of the Idaho Department of Water 
Resources ("Department") received two conjunctive management water delivery call letters from 
counsel for members of the Big Wood & Little Wood Water Users Association. The letters 
allege senior surface water users on the Big Wood and Little Wood Rivers are bejng injured by 
water users diverting ground water hydraulically connected to the Big Wood and Little Wood 
Rivers. The letters request the Director regulate junior ground water users consistent with the 
prior appropriation doctrine. 

The Director initiated new contested case proceedings and assigned each delivery call 
letter its own docket number. The Big Wood Delivery Call was assi.gned docket no. CM-DC~ 
2015~001. The Little Wood Delivery Call was assigned docket no. CM-DC-2015·002. 

On March 20, 2015, the Deprutment sent letters to ground water users the Department 
identified as potentially affected by one or both of the above-described delivery calls. The 
purpose of the letters was to inform the water users of the delivery calls and notify them of a 
planned status conference. The letters invited the water users to file a written notice with the 
Department if they planned to paiticipate in delivery call proceedings. The Department received 
over 100 notices of intent to participate, including notices filed by the City of Hailey and the City 
of Bellevue ("Hailey and Bellevue"). 

The Department also pubHshed general notice of the delivery calls and the status 
conference in the Idaho Mountain Express and Camas Courier on March 25th, 2015 & April 1st., 
2015; and the Times News on March 26th, 2015 & April 2nd, 2015. The Director held a status 
conference on May 4, 2015, and a pre-hearing conference on June 3, 2015. 
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On June 26, 2015, Hailey and Bellevue filed a Joint Motion to Designate ACGWS by 
Rulemaking and to Dismiss Delivery Calls ("Motion to Dismiss"), Memorandum in Support of 
Joint Motion to Designate ACGWS by Rulemaking and to Dismiss Delivery Calls 
("Memorandum"), and the A.ffidC1vit of Chris M. Bromley ("Affidavit"). Joinders in support of 
the Motion to Dismiss were filed by attorney James P. Speck on behalf of multiple respondents, 
the City of Ketchum and City of Fairfield, and the Water District 37-B Groundwater Group.1 

ANALYSIS 

Hailey and Bellevue argue the Director must ''initiate rulemaking in accordance with the 
Idaho Administrative Procedure Act, I.C. § 67-5201" to designate an area of common ground 
water supply ("ACGWS") before proceeding with the Big and Little Wood Delivery Calls 
pursuant to Rule 40 of the Department's Rules of Conjunctive Management of Surface and 
Ground Water Resources ("CM Rules''). Memorandum at 1. 

CM Rule 40 governs the Director's response to the Big and Little Wood Delivery Calls 
because it applies "[w]hen a delivery call is made by the holder of a senior-priority water right 
(petitioner) alleging that by reason of diversion of water by the holders of one (1) or more junior­
priority ground water rights (respondents) from an area having a common ground water supply in 
an organized water district the petitioner is suffering material injury .... " IDAPA 
37.03.11.040.01. Hailey and Bellevue argue "the plain language of [CM] Rule 40" requires "that 
an ACGWS exist before the Director may respond to a delivery call." Memorandum at 8-9 
(emphasis in original). 

Contrary to Hailey and Bellevue's argument, CM Rule 40 does not require the Director 
establish an ACGWS by rulemaking before the Director can move forward with the Big and 
Little Wood Delivery Calls. While the Director has authority to establish an ACGWS by rule 
(and in fact did for the Bastem Snake Plain Aquifer ("ESPA'')), the CM Rules do not mandate 
that the Director go through the rulemak.ing process to establish an ACGWS. CM Rule 10.01 
defines "Area Having a Common Ground Water Supply" as: 

A ground water source within which the diversion and use of ground water 
or changes in ground water recharge affect the flow of water in a surface water 
source or within which the diversion and use of water by a holder of a ground 
water right affects the ground water supply available to the holders of other 
ground water rights. (Section 42-237a.g., Idaho Code) 

1 On April 22, 2015, the Water District 37-B Groundwater Group filed a notice of intent to participate only in 
proceedings related to the Big Wood Delivery Call. On July 10, 2015, counsel Dylan B. Lawrence, of the law firm 
V,ll'in Wardwell LLC, filed a Notice of Appearance ancl Joi11der in Supporl of Motion to Dismiss Con rested Case 
Proceedings on behalf of the Water District 37-B Groundwater Group in both the Big and Little Wood Delivery 
Calls. The Water District 37-B Groundwater Group did not file a notice of intent to participate in the Little Wood 
Delivery Call in compliance with the Director's May 13, 2015, Order Gove ming Participation. Therefore, the 
Director will not consider filings hy the Water District 37-B Groundwater Group in Little Wood Delivery Call 
proceedings. 
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IDAPA 37.03.11.010.01. The ACGWS for the Big and Little Wood Delivery Calls is a factual 
question that can be established based upon information presented at hearing applying the 
definition set forth in CM Rule J 0.0 I . 

Hailey and Bellevue also argue that, because CM Rule 31 establishes a process for 
determining an ACGWS in a CM Rule 30 delivery call, the lack of a process in CM Rule 40 
means that the Director muse follow the rulemaklng process to establish an ACGWS in a CM 
Rule 40 delivery call. See Memorandum at 9~ 10. The Director disagrees. While CM Rule 31 
requires the Director consider certain information and establishes criteria for determining an 
ACGWS in a CM Rule 30 delivery call, the absence of specific processes in the CM Rules to 
establish an ACGWS for a CM Rule 40 delivery call does not dictate that the Director must 
establish an ACGWS by rule in a CM Rule 40 delivery call. CM Rule 30 and 3 l do not limit the 
Director's ability to determine an ACGWS in the Big and Little Wood Delivery Calls under CM 
Rule 40. As discussed above, the ACGWS is a factual question that can be established based 
upon information presented at hearing applying the definition set fo1th in CM Rule J 0.0 l. 

The Idaho Legislature has given the Director Hbroad powers to direct and control 
distribution of water from all natural water sources within water districts." In re SRBA, 157 
Idaho at 393, 336 P.3d at 800; Idaho Code § 42-602. ''In connection with his supervision and 
control of the exercise of ground water rights the [Director] shall also have the power to 
determine what areas of the state have a common ground water supply .... " Idaho Code§ 42-
237a(g). In addition, a timely response is required when a delivery call is made. Am. Falls 
Reservoir Dist. No. 2 v. ldctho Dep't of Water Res., 143 Idaho 862, 874, 154 P.3d 433,445 
(2007). A requirement that the Director must initiate rulemaking to designate an ACGWS prior 
to responding to every CM Rule 40 delivery call against junior-priority ground water rights 
outside the ESPA would result in lengthy delay and run afoul of the Director's mandatory duty to 
"distribute water in water districts in accordance with the prior appropriation doctrine." Idaho 
Code§ 42-602; In re SRBA, 157 Idaho 385,393,336 P.3d 792, 800 (2014); Musser v. 
Higginson, 125 Idaho 392,395,871 P.2d 809, 8L2 (1994) (abrogated on other grounds by 
Rincover v. State, Dep't of Fin., Sec. Bureau, 132 ldaho 547,976 P.2d 473 (1999)) . 

The Director will not dismiss the Big and Little Wood Delivery Calls to designate an 
ACGWS through rulemaking before responding to the delivery calls. The Director will 
determine the ACGWS in the Big and Little Wood Delivery Calls based upon information 
presented at hearing applying the definition set forth in CM Rule 10.01.2 

Hailey and Bellevue reference statements of the Director and District Court in the 
Surface Water Coalition and Rangen, Inc., delivery calls. Memorandum at 4~6. These 
statements recognize the Director may only curtail junior ground water rights within the 
ACGWS defined by CM Rule 50.0 I in the context of delivery calls by holders of senior water 

2 Hailey and Bellevue assert it is "apparent that the information to determine an ACGWS in the Big Wood River 
basin, and many other tributary basins, does not exist." Memorandum at 14. Again, the Director has a mandatory 
legal duty to distribute water in water districts in accordance with the prior appropriation doctrine. The Director 
must meet this duty in the Big and Little Wood Delivery Calls by designating an ACGWS through administrative 
hearings and deliberations associated with those delivery calls. Uncertainty cannot operate in fnvor of junior ground 
water right holders. See Me111ora11d11111 Decision and Order 011 Petitions for Judicial Review al 40, Case No. CV -
2014- 1338 (Consolidated Gooding County Case No. Cv-20 14-l79) (Oct, 24, 2014). 
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rights against junior-priority ground water rights within the ESPA ACGWS. See id. Hajley and 
Bellevue argue the statements demonstrate the Director may only admjnister junior ground water 
rights in a CM Rule 40 delivery call within an already designated ACGWS. Id. at 4. 

The statements relied upon by Hailey and Bellevue are specific to the Director's authority 
to curtail junior ground water rights within the ACGWS defined by CM Rule 50.01. The 
statements are irrelevant to the Director's authority to curtail junior ground water right~ in 
response to a CM Rule 40 delivery call by senior water right holders against junior ground water 
rights outside the ESPA ACGWS, such as the Big and Little Wood Delivery Calls. Statements 
of the Director and District Court related to prior delivery call proceedings factually and legally 
distinct from the Big and Little Wood Delivery Calls are not a basis for dismissal of the delivery 
calls. 

Hailey and Bellevue also reference the Idaho Legislature's rejection of the Director' s 
repeal of CM Rule 50. Memorandum at 10-14. In the Final Order issued In the Matter of 
Petition to Amend Rule 50, the Director found: 

12. The Director is able to administer a delivery call under the [CM] Rules 
without having a fixed ACGWS defined for the ESPA. Eliminating [CM] Rule 
50 addresses the disparate treatment concern . . . . The administrative hearings 
and deliberations associated with delivery calls is the proper venue to address 
which ground water rights should be subject to administration. 

Affidavit Ex. G at 4. The Director concluded "[CM] Rule 50 should be repealed because the 
administrative hearings and deliberations associated with individual delivery calls is the proper 
venue to address which ground water rights should be subject to administration under a delivery 
call." Id. at 6. The Director repeated this conclusion in testimony before the Idaho Legislature. 3 

The Idaho Legislature's Statement of Purpose related to rejection of the Director's repeal of CM 
Rule 50 explains: 

This rule was rejected in committee because it eliminated the current boundary 
lines of the [ESPA], and not enough technical data was available at the present 
time for the [Department] to accurately evaluate the underground water sources 
available in the additional territory to the ESPA to define the effects on the 
various sections of the Aquifer. 

Affidavit Ex. K. Hailey and Bellevue cite the above~described testimony and Statement of 
Purpose to support the argument "that the Legislature does not want the Director to make ad hoc 
determinations within [CM] Rule 40 delivery call proceedings." Memorandum at 14. 

3 The Director testified : "Ultimately, we felt that the fairest approach was to simply repeal the Rule and then in 
every delivery call I would then be responsible for taking evidence in a contested case hearing from all of the parties 
and then determining what the individual area of common groundwuter supply was for each delivery call." Affidavit 
Ex. H at 2. T he Director also testified: "[W]hat we are proposing is to repeal the Rule, which results in no 
definition of a boundary for the [ACOWS] for the [ESPAJ . And it will require me in every single delivery call now 
to deterrni11e based on evidence !hat's presented in a contested case hearing what the boundary should be. So, there 
will not be any hard-wire boundary in the Rules for the [ACGWS] for the [ESPA]." Affidavit Ex. Eat 6. 
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The Director's testimony and Statement of Purpose cited by Hailey and Bellevue are 
specific to the effect of the repeal of CM Rule 50 on ESPA delivery calls. The Director's 
testimony and Statement of Purpose are irrelevant to CM Rule 40 delivery calls initiated by 
holders of senior water rights against junior ground water rights outside the ESPA ACGWS and, 
therefore, not a basis to dismiss the Big and Little Wood Delivery Calls. 

ORDER 

Based upon and consistent with the foregoing, IT IS HEREBY ORDERED that the 
Motion to Dismiss is DENIED. 

DATED this 22"d day of July 2015. 

,€v~J 
Director 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that, on this '2.2"~ day of July 2015, I served a true and correct 
copy of the above and foregoing document by placing a copy of the same in the United States 
mail, postage prepaid and properly addressed and by e"mail to participants who have provided e­
mail addresses to the Department for service to the following: 

BIGWOOD WATER USERS ASSN 
LITTLE WOOD WATER USERS ASSN 

C/0 JOSEPH F. JAMES 
BROWN & JAMES 
130 FOURTH AVENUE WEST 
GOODING ID 83330 
joe@brownjamcslaw.com 
danq@.hrownJunrulaw,com 

SOUTH VALLEY GROUNDWATER 
DISTRICT 

C/0 ALBERT BARKER 
BARKER ROSHOLT & SIMPSON LLP 
PO BOX 2139 
BOISE ID 83701-2139 
µpb@jdghowaters,com 
sk@jdahowu1ers.com 

HAILEY CEMETERY MAINTENCE DIST 
JACOB & RUTH BLOOM 

C/0 PATRICK D BROWN 
PATRICK D BROWN PC 
PO BOX 125 
TWIN FALLS ID 83303 
Rdpblnw.£2 

IDAHO GROUNDWATER APPROPRIATORS 
INC 

C/0 RANDALL C BUDGE 
THOMAS J BUDGE 
JOSEPH G BALLST AEDT 
RACINE OLSON 
PO BOX 1391 
POCATELLO lD 83204-1391 
rcb@racjncJnw.ne1 
tjb@racinclaw.net 
jgb@racinelnw.ni;t 

CITY OF FAIRFIELD 
ClTY OF KETCHUM 

C/0 SUSAN E BUXTON 
CHERESE D MCLAIN 
MOORE SMITH BUXTON & TURCKE 
950 W BANNOCK ST STE 520 
BOISE ID 83702 
seb@msbllaw.com 
cdm@ msbtlaw.com 

SINCLAIR OIL CORPORATION OBA SUN 
VALLEY COMPANY 

C/0 SCOTT L CAMPBELL 
MA iTHEW J MCGEE 
MOFFATT THOMAS 
PO BOX 829 
BOISE ID 83701-0829 
:;Jc@,uorruu,com 

CITY OF HAILEY 
VALLEY CLUB INC 

C/0 MICHAEL C CREAMER 
MICHAEL P LAWRENCE 
GIVENS PURLSEY LLP 
POB0X2720 
BOISE ID 83701-2720 
mcc@gjyc11spursley.com 
mQl@givenspursley.com 
lisahughcs@givcnspursley.com 
lQdgibson®,,1.tiwn:,nyrsley,com 

STROM RANCHES INC 
DENNIS STROM 

C/0 S BRYCE FARRIS 
SAWTOOTH LAW OFFICES PLLC 
PO BOX 7985 
BOISE ID 83707-7985 
hrvce@sn wtoothlaw,com 
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AF2014 TRUST 
GEOFFREY SMITH LLC 
MARIANAS PAEN TRUST 

C/0 FRITZ HAEMMERLE 
HAEMMERLE & HAMMERLE PLLC 
PO BOX 1800 
HAILEY ID 83333 
fxh@h1tcmlnw.C,QJD 

ANIMAL SHELTER OF WOOD RIVER 
VALLEY 

DENNIS J CARD & MAUREEN M MCCANTY 
EDWARD A LAWSON 
FL YING HEART RANCH II SUBDIVISION 
OWNERS ASSN 

HELIOS DEVELOPMENT LLC 
SOUTHERN COMFORT HOMEOWNERS 

ASSN 
THE VILLAGE GREEN VCHOA 

C/0 JAMES R LASKI 
HEATHER O'LEARY 
LAWSON LASKI CLARK & POGUE PLLC 
PO BOX 3310 
KETCHUM ID 83340 
hco@ I a wso nluski .com 
ic!@lnwsonluski.com 

WATER DISTRICT 37-B GROUNDWATER 
GROUP 

C/0 DYLAN B LAWRENCE 
VARIN WARDWELL LLC 
PO BOX 1676 
BOISE ID 83701-1676 
d,yjqnJnwrence@varjnwardwd l.com 

IDAHO FOUNDATION FOR PARKS AND 
LANDS INC 

C/0 CHAS MCDEVffT 
MCDEVITT' & MILLER LLP 
PO BOX 2564 
BOISE ID 83701 
chns@mccli:vju-mjlJcr.cpm 

C/0 EILEEN MCDEVITT 
732 FALLS VIEW DR 
TWIN FALLS ID 83301 
emcdcviul @ms,n.com 

CITY OF BELLEVUE 
MICHELLE WOLF 

C/0 CANDICE MCHUGH 
CHRIS BROMLEY 
MCHUGH BROMLEY PLLC 
380 S 4TI! STREET STE 103 
BOISE ID 83702 
cmchugh@mchughbromley.com 
cbromlcy@mchughhromlcy.com 

ECCLES FL YING HAT RANCH LLC 
ECCLES WINDOW ROCK RANCH LLC 
HOLLY FARMS LTD 
J EV AN ROBERTSON 
SUN VALLEY WATER & SEWER DISTRICT 

C/0 J EV AN ROBERTSON 
ROBERTSON & SLETIE PLLC 
PO BOX 1906 
TWIN FALLS ID 83303-1906 
erober1son@rsidaholnw.c2111 

IDAHO POWER COMPANY 
C/0 JOHN K SIMPSON 
BARKER ROSHOLT & SIMPSON LLP 
PO BOX 2139 
BOISE ID 83701-2139 
j ks@iduhowaters.com 
jJw@idnbow1111(rs,cgm 
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AIRPORT WEST BUSINESS PARK OWNERS 
ASSNlNC 

AQUARIUS SAW LLC 
ASPEN HOLLOW HOMEOWNERS ASSN 

(ALLAN PATZER & WILLIAM 
LEHMAN) 

B LAMBERT TRUST (TOBY B LAMBERT) 
BARBER FAMILY ASSOCIATES LP 
BARRIE FAMILY PARTNERS 
BELLEUE FARMS LANDOWNERS ASSN 

INC 
BLAINE COUNTY RECREATION DISTRICT 
BLAINE COUNTY SCHOOL DIST NO. 61 
CAROL BURDZY THlELEN 
CHANEYCREEKRANCHLLC 
CHARLES & COLLEEN WEA VER 
CHARLES L MATTHIESEN 
CLEAR CREEK LLC 
CLIFFSIDE HOMEOWNERS ASSN INC 
COMMUNITY SCHOOL (JANELL L 

GODDARD) 
DANS FAIRMAN MD & MELYNDA KIM 

STANDLEE FAIRMAN 
DEER CREEK FARM (LYNN CAMPION) 
DON R & JUDY H ATKINSON 
DONNA F TUTTLE TRUST 
ELIZABETH K ORA Y 
F ALFREDO REGO 
FLOWERS BENCH LLC 
GOLDEN EAGLE RANCH HOA INC 
GREENHORN HOMEOWNERS ASSN 

(JEFFREY T SEELY) 
GRIFFIN RANCH PUD SUBDIVISION HOA 

(CHERI HICKS) 
GRIFFIN RANCH SUBDIVISION HOA 

(CHERI HICKS) 
GULCH TRUST (TERESA L MASON) 
HEATHERLANDS HOMEOWNERS ASSN 
HENRY & JANNE BURDICK 
IDAHO RANCH LLC 
JAMES K & SANDRA FIGGE 
JAMES P & JOAN CONGER 
KIRIL SOKOLOFF 
LAURA L LUCERE 
LINDA WOODCOCK 
LOUISA JANE H JUDGE 
MARGO PECK 
MARION R & ROBERT M ROSENTHAL 
MATS & SONY A WILANDER 
MICHAELE WILLARD 
MID-VALLEY WATER CO LLC 
PIONEER RESIDENTIAL & RECREATIONAL 

PROPERTIES LLC 
R THOMAS GOODRICH & REBECCA LEA 

PA'ITON 

RALPH R LAPHAM 
RED CLIFFS HOMEOWNERS ASSOCIATION 
REDCLIFF PARTNERS LP (RANNEY E 

DRAPER) 
R.HYTHM RANCH HOMEOWNERS ASSN 
RIVER ROCK RANCH LP (SHEILA WITMER) 
ROBERT ROHE 
SAGEWILLOW LLC 
SALIGAOLLC 
SANDOR & TERI SZOMBATHY 
SCI PROPERTIES LLC (BRENDA A LEVINE) 
STARLITE HOMEOWNERS ASSN 
STONEGATE HOMEOWNERS ASSN LLC 
THE ANNE L WINGATE TRUST 
THE BARKER LIVING TRUST 
THE DANIEL T MONOOOIAN REVOCABLE 

TRUST 
THE JONES TRUST 
THE RALPH W & KANDI L GIRTON 1999 

REVOCABLE TRUST 
THE RESTATED MCMAHAN 1986 

REVOCABLE TRUST 
THE VERNOY IRREVOCABLE TRUST 
THOMAS W WEISEL 
TIMBERVIEW TERRACE HOA INC 
WEBB LANDSCAPE INC (MARK PALMER) 

C/0 JAMES P SPECK 
SPECK & AA NEST AD 
PO BOX 987 
KETCHUM ID 83340 
jim@speckandaancs1ad.com 

DEAN R ROGERS INC (DEAN R ROGERS III) 
C/0 LAIRD B STONE 
STEPHAN KV ANVIG STONE & TRAINOR 
PO BOX 83 
TWIN FALLS ID 83303-0083 
sks&1@jcluho-lnw.(.:om 

CATHERINE S DAWSON REVOCABLE 
TRUST 

DEER CREEK RANCH INC 
ROBERT L BAKER REVOCABLE TRUST 
SYRINGA RANCH LLC 

C/0 TRAVIS L THOMPSON 
BARKER ROSHOLT & SIMPSON LLP 
195 RIVER VISTA PL STE 204 
TWIN FALLS ID 83301 -3029 
tll @idahowmcrs.com 
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ANTHONY & JUDY DANGELO 
' PO BOX 3267 
KETCHUM ID 83340 
judyd;iugelorecqlgmnil.com 

BARBARA CALL 
P0B0X4 
ROSS CA 94957 
hru:hcall @sbcg)obulnel 

BERNARDIFRIEDLANDERPHD 
116 VALLEY CLUB DRIVE 
HAILEY ID 83333 

BLUEGROUSE RIDGE HOA 
C/0 BRIAN MCCOY 
PO BOX 3510 
KETCHUM ID 83340 
briun@seu hrd. net 

BRIAN L SMITH & DIANE STEFFEY·SMTTH 
PO BOX 629 
BELLEVUE ID 8331 3 
brianlamarsmith @me.com 

BRITTA S HUBBARD 
PO BOX I 167 
KETCHUM ID 83340 
bl'ittuhubbanl.@gmniLcom 

BRUCE & KAREN TRUXAL 
PO BOX 431 
BELLEVUE ID 833 13 
b1ruxo!Jitpowercng.com 

CANADIAN CLUB 
HOMEOWNERS ASSN 
PO B0X404 I 
KETCHUM ID 83340 

COLD SPRINGS WATER COMPANY 
PO BOX 254 
KETCHUM ID 83340 

DA VIP BERMAN 
PO BOX 1738 
CA VE CREEK AZ 85327 
berman.dlb@gmail .com 

DOUGLAS C WALTON 
DIANA L WHITING 
I 09 RIVER GROVE LN 
HAILEY ID 83333 

ERNEST & JUDITH OETIO TRUST 
ERNEST 1 GETTO 
417 ENNISBROOK DR 
SANTA BARBARA CA 93 108 

GARY HOFFMAN 
PO BOX 1529 
KETCHUM ID 83340 

GREGORY R BLOOMFIELD 
REVOCABLE TRUST 
PO BOX 757 
HAILEY ID 83333 

HARRY S RINKER 
949 SOUTH COAST DR STE 500 
COSTA MESA CA 92626 
hrj n ker c9• ci n kercornnu 11 y .co ,n 

HARRY S RINKER 
PO B0X7250 
NEWPORT BEACH CA 92658 
tonj coi rinkerc.ompanv.corn 

HULEN MEADOWS WATER COMPANY 
AND ASSN INC 

PO BOX 254 
KETCHUM ID 83340 

INNOVATIVE MITIGATION SOLUTIONS 
LLC 

29 18 N EL RANCHO PL 
BOISE ID 83704 
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JAMES D WHITE 
POB0X367 
BELLEVUE ID 83313 
jdwhite (Qlg,com 

JARED R WILLIAMS 
REVOCABLE TRUST 
PO BOX 99658 
SEATTLE WA 98139 

JlMWKOONCE 
PO B0X20l5 
HAILEY ID 83333 

KATHERINE BRECKENRIDGE 
B BARB lNC 
PO BOX685 
PICABO ID 83348 

KEN SANGHA 
ASAM TRUST 
PO BOX 9200 
KETCHUM ID 83340 
kensanghu (g"£m:ti I .com 

KEVIN D LAKEY 
WATER DISTRICT 37 
107 W 1ST 
SHOSHONE ID 83352 
wnlcrmanager @cablconc.ni:l 

LA WREN CE SCHOEN 
18351 US HWY 20 
BELLEVUE ID 83313 

LUBOFF SENA VSKY & 
CHARLES TIMOTHY FLOYD 
PO BOX 1240 
EAGLE ID 83616 
bsl1py<1@1mac.com 

MARLYS J SCHMIDT 
10901 HWY75 
BELLEVUE ID 83313 
mjschmidt49@msn.com 

NANCIE C TATUM & 
THOMAS F HENNIG 
PO BOX 1365 
SUN VALLEY ID 83353 

PAUL & POLLY CARNEY LLOYD & DEANN 
RICHINS MARK & SUSAN WILLIAMS 
FISH CREEK RESERVOIR RANCH, LLC 

384 2 2900 E 
PAUL ID 83347 

PAUL & TANA DEAN 
40 FREEDOM LOOP 
BELLEVUE JD 83313 

PETER ZACH SEWELL 
LORI SEWELL 
PO B0X3175 
HAILEY ID 83333 
zlscweJl @gmaiI.com 

PHILIP J VANDERHOEF 
KATHLEEN MCKAY 
5069 HAROLD PL NE 
SEATTLE WA 98105 

POPPY ENGLEHARDT 
10965 HIGHWAY 75 
BELLEVUE ID 83313 

ROBERT BOUTTIER 
PO B0X476 
BELLEVUE ID 83313 

ROBERT & JUDITH Pl'ITMAN 
121 LOWER BROADFORD RD 
BELLEVUE ID 83313 

ROBERTJSTRUTHERS 
762 ROBERT ST PlCABO ROUTE 
BELLEVUE ID 83313 
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RUSTY KRAMER 
WATER DISTRICT 37B 
PO BOX591 
FAIRFIELD ID 83327 
watercljsu·ict37h@outlook.com 

SAGE SPRlNOS HOMEOWNERS ASSN INC 
PO BOX254 
KETCHUM ID 83340 

SILVER SAGE OWNERS ASSN INC 
C/0 CAROL'S BOOKKEEPING 
PO BOX 1702 
KETCHUM ID 83340 

STARWEATHER OWNERS ASSN INC 
PO B0X2S4 
KETCHUM ID 83340 

STEVEN C FUNK 
90 FREEDOM LOOP 
BELLEVUE ID 833 13 

SVRANCHLLC 
PO BOX 333 
FAIRFIELD ID 83327 
i;am,11s.geck@hughcs.net 

THOMAS & AMY MISTICK 
149 ASPEN LAKES DR 
HAILEY ID 83333 

USDA FOREST SERVICE 
ATIN JAMIE GOUGH 
324 25THST 
OGDEN UT 84401 
lgoug_h@fs.fed.us 

VALLEY CLUB OWNERS ASSN INC 
PO B0X254 
KETCHUM ID 83340 

WILLIAM R & KATHRYN L RATLIFFE 
206 BA YHORSE RD 
BELLEVUE 1D 83313 

WOOD RIVER LAND TRUST 
119 E BULLION ST 
HAILEY ID 83333 

COURTESEY COPY TO: 

ED REAGAN 
COURIER NEWS 
PO B0X339 
FAIRFIELD ID 83327 
news@hi~hway46.or~ 

Emalee Rushing 
Administrative Assistant 
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BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF DISTRIBUTION OF 
WATER TO WATER RIGHTS HELD BY 
MEMBERS OF THE BIG WOOD & LITTLE 
WOOD WATER USERS ASSOCIATION 
DIVERTING FROM THE BIG WOOD 
RfVER 

Docket No. CM-DC-2015-001 

Docket No. CM-DC-2015-002 
IN THE MATTER OF DISTRIBUTION OF 
WATER TOW ATER RIGHTS HELD BY 
MEMBERS OF THE BIG WOOD & LITTLE 
WOOD WATER USERS ASSOCIATION 
DIVERTING FROM THE LITTLE WOOD 
RIVER 

ORDER DESIGNATING ACGWS 
ORDER AND SUN VALLEY ORDER 
AS FINAL ORDERS 

BACKGROUND 

On February 24, 2015, the Director ("Director") of the Idaho Depmtment of Water 
Resources ("Department") received two conjunctive management water delivery call letters from 
counsel for members of the Big Wood & Little Wood Water Users Association ("WUA''). The 
letters allege that senior surface water users on the Big Wood and Little Wood Rivers are being 
injured by water users diverting ground water hydraulically connected to the Big Wood and 
Little Wood Rivers. The letters request the Director regulate junior ground water users 
consistent with the prior appropriation doctrine. 

The Director treated the letters as delivery calls pursuant to the Department's Rules for 
Conjunctive Management of Surface and Ground Water Resources (''CM Rules"), initiated new 
contested case proceedings and assigned each delivery call letter its own docket number. The 
Big Wood Delivery Call was assigned Docket No. CM-DC-2015-001. The Little Wood 
Delivery Call was assigned Docket No. CM-DC.2015-002. 

On March 20, 2015, the Department sent letters to ground water users the Department 
identified as potentially affected by one or both of the Big Wood and Little Wood Delivery Calls 
(''Delivery Calls"). The purpose of the leuers was to inform the water users of the Delivery Calls 
and notify them of a planned status conference. The letters invited the water users to file a 
written notice with lhe Department if they planned to participate in delivery call proceedings. 
The Department received over 100 notices of intent to participate. 
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The Department also published general notice of the Delivery Calls and the status 
conference in the Idaho Mountain Express and Camas Courier on March 25th, 2015 & April 1st, 
2015; and the Times News on March 26th, 2015 & April 2nd, 2015. 

On June 25, 2015, Sun Valley Company ("SVC") filed a Motion to Dismiss Contested 
Case Proceedings ("Sun Valley's Motion") arguing, among other things, Lhe WUA failed to file 
petitions for delivery calls compliant with the requirements of Idaho Code § 42-237b, the 
Department's Rules of Procedure, and the CM Rules. 

On June 26, 2015, the City of Hailey and City of Bellevue ("Hailey and Bellevue") filed 
a Joint Motion to Designate ACGWS by Rulemaking and to Dismiss Delivery Calls ("Cities' 
Motion") arguing the Department may not administer ground water rights in Water Districts 37 
and 37B in response to the Delivery Calls under CM Rule 40 unless and until the Department, 
through rulemaking, establishes an area of common ground water supply that encompasses the 
WUA's members' water rights and potentially implicated junior ground water rights. 

On July 22, 2015, the Department issued its Order Denying Sun Valley Company's 
Motion to Dismiss ("Sun Valley Order") denying Sun Valley's Motion, and its Order Denying 
Joint Motion to Designate ACGWS by Rule,naking and to Dismiss Delivery Calls (''ACGWS 
Order") denying the Cities' Motion. Neither the Sun Valley Order nor the ACGWS Order 
contain language or are accompanied by a document containing language indicating they are 
recommended orders, preliminary orders, or final orders. Thus, under the Depaitment's Rule of 
Procedure 710, the Sun Valley Order and ACGWS Order are interlocutory orders. See IDAPA 
37.01.01.710. 

On August 18, 2015, Hailey and Bellevue filed a Petition for Judicial Review of Agency 
Action ("Cities' Petition") in Ada County District Court, Case No. CV-OC-1514419, seeking 
judicial review of the ACGWS Order pursuant to Idaho Code§§ 67-5270 and 67-527 l (2) and 
Rule 84 of the Idaho Rules of Civil Procedure. On August 19, 2015, SVC filed a Petition for 
Judicial Review ("SVC Petition") in Ada County District Court, Case No. CV-OC-1514500, 
seeking judicial review of the Sun Valley Order pursuant to Idaho Code§§ 67-5270 and 67-
5271(2) and Rule 84 of the Idaho Rules of Civil Procedure. The Cities' Petition and the SVC 
Petition were reassigned to the Snake River Basin Adjudication District Court of the Fifth 
Judicial District. The Cities' Petition was renumbered to CV-WA-2015-14419. The SVC 
Petition was renumbered to CV-WA-2015-14500. 

On September 17, 2015, Hailey and Bellevue, SVC, the WUA, the City of Ketchum, the 
City of Fairfield, and the Department entered into a Stipulation ("Stipulation"). The signatories 
agreed Hailey and Bellevue, the City of Ketchum, the City of Fairfield, and SVC (collectively, 
the "Movants") would file a motion requesting the Director designate the ACGWS Order and the 
Sun Valley Order "as final orders pursuant to the Department's Rules of Procedure 710 and 
750." Stipulation at 5 . 

On September 25, 2015, the Movants filed a Joint Motion to Designate ACGWS Order 
and Sun Valley Order as Final Orders ("Motion to Designate"). The Movants request "the 
Director designate the Sun Valley Order and the ACGWS Order as final orders and issue 
separate orders as provided for [in the Stipulation]." Motion to Designate at 2. 
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ANALYSIS 

As explained above, neither the Sun Valley Order nor the ACGWS Order contain 
language or are accompanied by a document containing language indicating they are 
recommended orders, preliminary orders, or final orders. Thus, under the Department's Rule of 
Procedure 710, the Sun Valley Order and ACGWS Order are interlocutory orders. See IDAPA 
37.01.01.710. 

Rule 750 of the Department's Rules of Procedure states: 

If an order does not designate itself as recommended, preliminary or final 
at its release, but is designated as recommended, preliminary or final after its 
release, its effective date for purposes of reconsideration or appeal is the date of 
the order of designation. If a party believes that an order not designated as a 
recommended order, preliminary order or final order according to the terms of 
these rules should be desjgnated as a recommended order, preliminary order or 
final order, the party may move to designate the order as recommended, 
preliminary or final, as appropriate. 

IDAPA 37.01.01.750. 

Consistent with Rule 750, the Movants flied the Motion to Designate. In the Stipulation, 
the Department agreed that, if no objections were filed to the Motion to Designate, the Director 
would issue ''orders designating the [ACGWS Order] and the [Sun Valley Order] as final orders 
subject to judicial review consistent with the Department's Rule of Procedure 740." Stipulation 
at 5. The Department received no responsive pleadings to the Motion to Designate. 
Accordingly, the Director will grant the Motion to Designate. 

ORDER 

Based upon and consistent with the foregoing, IT IS HEREBY ORDERED that the 
Motion to Designate is GRANTED. The ACGWS Order and the Sun Valley Order are hereby 
designated as final orders of the Department subject to judicial review consistent with the 
Department's Rule of Procedure 740 (IDAPA 37.01.01.740). The effective date of the ACGWS 
Order and the Sun Valley Order for purposes of reconsideration or appeal is the date of this 
Order Designating ACGWS Order and Sun Vcilley Order as Final Orders. See IDAPA 
37.01.01.750. 

DATED this 151h day of October 2015. 

~A{i:rfr- ) 
Director 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that, on this \$""~ day of October 2015, I served a true and correct 
copy of the foregoing document to all parties listed on the Combined Certificate of Services List 
posted on the Department's website at http://idwr.idaho.gov/legaJ-actions/delivery-call­
actions/big-wogd-riYer.html and http://idwr. idaho.gov/legal-actions/delivery-call-actions/little­
wood-river.html updated the 14th day of October 2015, by the following method: 

D Placing a copy of the document in the United States mail, postage prepaid and 
properly addressed. 

Emailing only to parties who have consented to service by email as indicated on 
the above-described Certificate of Service List; placing a copy of the document in 
the United States mail, postage prepaid and properly addressed, to parties who 
have not consented to service by email; and emailing to parries who provided e­
mail addresses to the Department but have not consented to service by email. 

Person mailing document 
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