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Petitioners, CORRECTED
v STIPLUATION
GARY SPACKMAN in his official capacity as
the Direstor of the IDAHO DEPARTMENT

OF WATER RESOURCES,; and the JIDAHO
DEPARTMENT OF WATER RESOURCES,

SUN VALLEY COMPANY, a Wyoming
corporation, Case No. CV-WA-2015-14500
Petitioners
i CORRECTED
vs. STIPLUATION

GARY SPACKMAN in hi official capacity as
the Directoi of the Idaho Department of Water
Resources, and the IDAHO DEPARTMENT
OF WATER RESOURCES,

Respondents,

IN THE MATTER OF DISTRIBUTION OF
WATBR TO WATER RIGHTS HELD BY
MEMBERS OF THE BIG WOOD & LITTLE
WOOD WATER USERS ASSOCTATION
DIVERTING FROM THE BIG-WOQD AND
LITTLE WOOD RIVERS

The City of Hatley (“Hailoy"); the City of Bellevue (“Bellevue™); Sun Villey Company
(“SVC™); the Big & Little Wood Water Users Assoclation (“WUA"); the City of Ketehum
(“Ketchum™?); the City of Fairficid (“Fairfleld™), and tho Idaho Department of Water Resources
(“Depiitinent”) and Gary Spackman, Ditéctor of thée Depariment, by and through their respective:
attorneys of record, hicreby entor inito this Stipudation in“Uic sbove-~captioned matiérs..

STIPULATION-2
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BACKGROUND

L The WUA, through their counsel, submitted written requests to the Dopariment
that the Watermaster of Water Distriots 37 and 37B administer junior ground water rights that
the WUA allcges arc causing material injury-to the surface water rights of the WUA's members.

2. The Department demed the WUA 'S requests 16 bie delivery calls as defined in the
Department’s Conjunctive Management Rules, IDAPA 37.03.11 (“CM.Rules"),_ and initiated
contested cuse proceedings for the Big Wood Delivery Call (Docket No. CM-DC+2015-001) and
the Little Wood Delivery Call (Dacket No. CM-DC-2015:002) (“Defivory Calls™) under CM
Rule 40. |

3, Ity a clter dated March 20, 2015, thie Depaetment notified holders of certain
grotind water rights within Water Disiricts 37 and 37B of the [iling of the WUA's requests for
administration, The Department also published notice of the Delivery Calls in the Idaho
Mountain Express and Camas Courier on March 25", 2015 & Apri) 1%, 2015; and tho Times
News 6t March 26™, 2015 & April 2, 2015.

4,  Hsiley, Bellévue, Ketchum, Faitfield shd SV, among others, filed notices of
intent to participate in the Delivery Calls.

5. Onlunc 25,2018, SVC filed its Motion to Dismiss Cantesied Case Proceedings
(“Sun Valley s Motion'") a¥guing, among other things, the WUA failed (o file petitions for
delivery calls comipliant with the requirenients of Idaho Code § 42-237b, the Depariment’s Rules
of Procedure, aid the CM Rules:

6. OnJune 26, 2015, Hailey and Bellovue filed their Joint Motion to Dasignate
ACGWS by Rulemaking and to Dismiss Delivery Calls ("Cities” Motion”)-argulivg st the
Departinent may fiot administer ground waler rights in Water Districts 37 and 37B in response 1o
a delivery ¢all under CM Rule 40 nnless and wntil the Départment, through rulemaking,

STIPULATION-3
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establishes an arca of common ground water supply (*ACGWS™) that encompasses the WUA's
members' water rights and potentislly implicated junior grotind water rights:

7 On July 22, 2015 the Dopartment issued its Order Denying Sun Valley Company’s
Motion to Dismiss (“Sun Valley Order”) denying Sun Vailey's Motian, and its.Order Denying
Joint Motion to Designate ACGWS by Rulemiaking aixl to Dismiss Delivery Cally ("ACGWS:
Order™) denying the Clities’ Motion, Neither the Sun Valley Order nor the ACGWS Order
contained language or was accompaniod by a document containing language indicating they
wore recommended orders, proliminary orders or finnl orders, Thus, undor the Dopartment's
Rule of Procedure 710, the Sun Vadley Order snd ACGWS Order are. ihlwiocumfy orders;

8. On Auglust 6 and 8, 2015, respectively, SVC timely filed its Motion. for Review of
Interloeitory Order and Hailey wd Beélleviue limely filed their Joint Mation for Review of
Interiocutory Order in the Delivery Calls (logether the.“Rule 711 Mfmom“_) seeking review of
the Sun Valley Order and the ACGWS Order under the Department’s Rule of Procedure 711,
IDAPA'37.01.0L.711. As of this date, the Director has 1aken no action o rescind, alter or amtend
the Sun Valley Order ar the ACGWS Order in responsc.io the Rule 711 Motions.

9. On August 18, 2015, Hailey and Bellevue filed their Petition for Judicial Review
of Agency Actlon ("Cities' Petition”) in Ada County District Court, Case No. CV-OC-1514419,
seoking judicial review of the ACGWS Order pursyant (0 Jdaho Codo §§ 675270 and 67:5271(2)
anid Rule 84 of the Idaho Rules of Civil Procedire, secking judicial review of an ittermediate
agency action oft the grounds that review of final ageocy action Will not pravide theny with an
adoquate remedy.

10.  On August 19, 2018, SVC filed its Perition for Judicial Review ("SVC Petition”)
in Ada County District Colirt, Case No: CV<0C- 1514500, soekirig judicial review of flié Sun
Valley Order pursuant to Idaho Code §§ 67-5270 and 67-5271(2) and Rule 84 of thé Idaho Rules

STIPULATION-4
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of Civil Procedure, secking judicial review of an intermedinie agency action on the grounds that
review oT final agency action will not provide (em with an adequate remedy.

1. The Cities’ Petition and the SVC Petition (logether the “Petitions™) have been
reassigned from the Fourth District to the Snake River Bagin Adjudication District Court of the
Fifth Judicial District. The-Citjes ' Petition wag rettumbered by the Court from CV-0C-1514419
10 CV-WA-2015-14419. Tho SFC Pesition was renumbered by the Count [rsm CV-QC-1514300
w CV-WA-2015-14500;.

12, The Department disputos that the ACGWS Order and the Sun Valley Order may
be reviewed by the District Court at.this time,

13, Allof the parties to this Stipulation agree that expedited judicial roview of the
issues rtiscd by the Cities ' Motion and Sun Pallay's Motion on the térs #¢t Torth bélow i8 in the

interests of adininistrative and judicial economy.

STIPULATION

al. The.partics o this

Stipuilation agree to. take the following actions with respect to the ACGWS Order and the Sun

Valley Ordar, the Petitions, and the records on appeal:

o Hailoy, Bollevus; Ketchum, Fuirfield and SVC will file a motion requesting the

Director designate the A CGWS Order and the Siin' Valley Ordor ns finnl opders
pursuant to dio Depariments Ruloes of Procedure 710 and 750 with respect 1o
issues presented by the Cities’ Motion aud Sun Valley's Motion (“Motion to
Designate™), If no objestion is filed to the Motion to Designate, the Director will
issuc scparato orders designating the ACGWS Order #ind the'Sun Valley Qrder as
fiial orders subjoct to judicial review consistent with the Depsittient’s Rule of

Procedure 740. (“Designation Orders™), If am objection is timely filed to the

STIPULATION- $
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Motion to Designate, the Director will consider the objection and rule on the
merits of the motion and objection accordingly.

Hailey, Bellevue, Ketchum, Fairfield, SVC, and the WUA agree not to seck
reconsideration-of, or file-exceptions to, the Designation Orders.

Prompily following éxpiraiion of the time allowed for other parties to e
Delivery Calls who are not parties to this Stipulation 1o seek reconsideration, file
exceptions or request 8 heating on the Designation Orders, nssuming no partics
have done s, Hailey and Bellevae and 8VC will ake approprie steps to-aiend
their respective Petrions in the District Court o reflegt thay thoy are seeking
judicial review of final agency actions. Within twenty-o6¢ (21) days.of the filing
of the settled records, the parties will take appropriate steps to augment the
records beford the District Court with tho Motion to Designatc and Designation
Orders i accordance with Rule 84(1), Idaho Rulés of Civil Pracedore,

Thie paitiés agréc not to oppose the above-tescribed amendmonts to thé Petitions,
or o asscrl that Hailey and Bellevire.or SVC have failed to exhaust administrative
remedies, or to take any other action to prevent review by the District Court, on
the merits, of the issues presented.

In the cvient the Direclor takes any action in response to the Rule 771 Motions
withity fwonty-one{21) dys oF thie filifig of the settled records, the patties agres
that Hafley and Believue and SVC will take appropriate step to amend their
Potitions, if neccssary, and the parties will take appropriate steps to augment the
records biefore the District Court with any record or évidence of such action in
accorddiice with Rule 84(]), Idalio Rules of Civil Procedure,

None of the parties shall be deemed (6'have waived any claim or defensc,

including without limitation claims or defenses conceming adequate remedies,

STIPULATION- 6
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exhaustion of administrative remedies and those cluims, defenses, arguments,
[indings or conclusions contained i the Cifies” Motion, Swn Valley's Molios, the
ACGWS Order, the Sun Valley Order, or the Petitions in the event the District
Court does not recognize the Designation Orders and/or Hailey and Bellevue’s or
SVC’s amendments-of the Petitions as.conferring jurisdiction on (e Court to

review the A CGWS Ordey or the Sun Vadley Qvder ns final agency actions,

. The parties agroe to tike all regsonable

steps to expedite the District's Court judiclal review of the Pefitions.

16,

. Hailey, Bellevue, Ketchum, Fairfield, SVC, and the WUA will file with the

Department & Joint Molian for Stay of Délivery Celly substantially in the Torm
attachied hereto as Attiichment A (“Motion for Stay™, which is hercby
incorporated by reference.

. Consistent with the Department’s Rule of Procedure 270, any party to the
Delivory Calls may file & responsive pleading to the Motion for Stay within

fourtexn (14) days of thé filing of the motion.
The Department will axpudite its decision on the Motlon for Stay.

. Pollowing issuance of Rule 54 final and appealablo judgments on both Peritions

by the District Court, the Departrent will promptly notice selisduling of u stitus.
conference at Which thic parties to the Detivery Calls and the Dipurtivient will
consult-concerning the procedural steps required to give effoct to the Distriet
Court's decisions, including without limitation, dismissal of the contested cases,

or catablishing a hearing schedule.

STIPULATION-7
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A, If proceodings resume on the Dolivery Calls Bollowing the sty ovdered pursuant

10 the Molion for Stiy, the partics (o the Delivery Cally shall bo entitled 10 0

schedule providing the following time fmmes at # minimum:

t. Discovery, The partics to the Delivery Calls shall be entitlod w rostme

iii.

digcovery oy authorlegd by the Dircetor's May 13, 2018, Ordor
Authorizing Discovery; Notice of PrestTearing Conference, for s minimum
perind of one hundred cighty (180) days, ending no carlior than thirty (30)
days prior the Hearing.

Export Witnogs Digelogyres. 'The parties to the Delivery Calis shall
disglose axport wilnexsos vxpuected to teatify ut the Hearlng, including
information roquired by LR.C.P. 16(a)(1) and 24(b)}(4)(A), no later than
sixty (60) days prior o0 the Hearing.

Hearing. Any ovidentiary hearings on the Delivory Calls shall be hiold no
carlior than (two hundred forty (240) duys following the conclusion of the
stay ordered pursuant (o Motion for Sty

DATED this L&_ﬂhy of Segleathy 2015,

GIVENS PURSLEY LLP MCHUGH BROMLEY, PLLC

7 P o },;trf I‘_r ‘f.,._,
B%ﬁm By: [Lamolian! VTS
Mictinel . Creamar Candies M, McHugh o

Anarmeys for City of Halley Atiorneys for City of Bellewie

MOFFATT, THOMAS, BARRETT, BROWN & JAMES
ROCK. & FIELIS, CHARTERED

Wé‘ By, %‘7'%’

Joscph F. James

Attorneys for Sin Valley Company Attornew for Big & Little Wood Water Usere Associtition
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MOORE SMITH BUXTON & TURCKE, IDAHO DRBPARTMENT OF WA'TER

CHID, RESOURCES
Susun E. Buxton
Ararnars firr Chilex nf Ketehn ond Foivfield Atturey fir the ldoho Dvpavimeent of Warer Revoinees

il Garry Sppwkomseii, Dhvetor of the kinks Deparpsont of
Hatelt Revourees
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partics by the indicated mothods:

Original fo;

SRBA DISTRICT COURT
253 3RD AVE NORTH

PO BOX 2707

TWIN FALLS 1D 83303-2707
Facsimile: (208) 736-2121

CANDICE MCHUGH
CHRIS M BROMLEY
MCHUGH BROMLEY PLLC
380 § 4™ STREET STE 103
BOISE 1D 83702

MICHAEL C CREAMER
MICHAEL P LAWRENCE
GIVENS PURSLEY LLP
PO BOX 2720

BOISE ID 837012720
mec@givenspursley.com
mpl@givenspumsigy.com
SCOTT L CAMPBELL
NORMAN M SEMANKO
MATTHEW ! MCGRE
MOFFATT THOMAS

PO BOX 829

BOISE IDAHO 83701

slc@meoffatt.com

pms@moffait.com
mim@meflatt.com

GARRICK L BAXTER

EMMI L BLADES

ID DEPT OF WATER RESOURCES

PO BOX 83720
BOISE ID 83720-0098

garrick baxter@idwr.idaho gov
emmi.blades@idwr.idaho.gov
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Attorneys for the Cities of Ketchum and Fairfield
BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THEMATTER OF DISTRIBUTION OF
WATER-TO WATER RIGHTS HELD BY
MEMBERS OF THE BIG WOOD & LITTLE
WOOD WATER USERS ASSOCIATION
DIVERTING FROM THE BIG WOOD
RIVER

IN THE MATTER OF DISTRIBUTION OF
WATER TO WATER RIGHTS HELD BY
MEMBERS OF THE BIG WOOD & LITTLE

Docket No. CM-DC-2015-001

Docket No. CM-DC-2015-002

JOINT MOTION FOR STAY OF DELIVERY CALLS -p. 1
Attachment A
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WOOD WATER USERS ASSOCIATION JOINT MOTION FOR STAY OF
DIVERTING FROM THE LITTLE WOOD DELIVERY CALLS
RIVER

The City of Faitey (“Hailey®), thie.City of Bellevue (“Bellevue”), Sun Valtey Company
("SVC™), the Big & Littlé Wodd Witer Users. Association (“WUA"), the City of Ketchum
(“Ketchum™), and the City of Fairfield (“Fairfield™) (collectively, the “Movanis™), by and
through their respective attorneys of record, jointly file this Joint Motion for Stay of Delivery
Calls (“Joint Mation") requesting the Director (“Director”) of the Idaho Department of Water
Resources (“Department”) stay all further proceedings in the above-captioned matters (the
“Delivery Calls”) for the reasons and upon the terms set forth herein.

RECITALS

1. The WUA, through their attorney, initiated proceedings before the Department
seeking administration of junior ground water rights in Water Districts 37 and 37B alleging that
diversions of water under such junior ground water rights cause material injury. to the surface
water rights of the WUA's members.

2. On August 18, 2015, Hailey and Bellevue filed their Perition ﬁ:r Judicial Review
of Agency Action (“Cities’ Petition™).in Ada County District Court, Case No. CV-OC-1514419,
seeking judicial review of the July 22, 2015, Order Denying Joint Motion to Designate ACGWS
by Rulemaking and to Dismiss Delivery Calls (“ACGWS Order”) issued by the Director.

3 On August 19; 2015, SVC filed its Petition for Judicial Review (“SVC Petition™)
in Ada County DistrictCourt, Case No. CV-OC-1514500, seeking judicial review of the July 22,
2018, Order Denying Sun Valley .(‘fforrgmny.’s Motion To Dismiss (“Sun Valley Order”) issued by

the Director.

JOINT MOTION FOR STAY OF DELIVERY CALLS - p.2
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&, The Cities’ Petition and the SVC Petition (together the “Petitions™) have been
reassigned from the Fourth. District to the Snake River Basin Adjudication District Court of the
Fifth Judicial District. The Cities ' Petition was renumbered by the Court from CV-OC-1514419
to CV-WA-2015-14419. The SVC Petition was renumbered by the Court from CV-OC-1514500
to CV-WA-2015-14500.

- Concurrent with the execution of this Joint Motion, the Movants and the
Department entered into a Stipulation in which thiey agreed: (a) that Hailey, Bellevue, Ketchum,
Fairfigld and SVC would file-a motion réquesting the Director designate the ACGWS Order and
Sun Valley Order as final orders pursuent to the Department's Rules of Procedure 710 and 750
subjéci 1o judicial review tinder the. Idaho Administrative Procedure Act; Tdaho Code § 67~
5270(3); (b) that the Movants would file this Joint Motion requesting that the Director stay all
adminisirative proceedings on the Délivery Calls, including withouit limitation all discovery and
motion practice, until the District Court jssues Rulc 54 final and appealable judgments on the
Cities” Pefition-and thie SVC Petition; and (c) that the terinia and conditions of the stay would be
set forthin this Joint Motion,

JOINT MOTION

6. TheMovants hereby move the Director to:

8, Order the stay of all administrative proceedings on the Delivery Cails,
including without limitation afl discovery and motion practice, until the District Court has issued
Rule 54 final and appealable judgmerits on both the Cities’ Pefition and the S¥C Petition (the
“Stay”); and

b. Order that, following issuance of Rule 54 final and appealable judgments
by the District Court on both the Cities’ Petition and the SVC Pefition, whichever is later, the

Départment will promptly notice scheduling of a status. conference at which the parties to the:

JOINT MOTION FOR STAY OF DELIVERY CALLS -p.3



Sep 18 2815 11:34:12 2A8-3868-13688 -> 2887362121 Givens Pursely LLP Page 816

Delivery Calls and the Department will consult concemning the procedural steps required to give
effect to the District Court’s decisions, including without limitation, dismissal of the contested
cages, or establishing a hearing schedule. Any further proceedings shall be consistent with the
time. frames set forth in the Stipulation.

% The Movants further agree as follows:.

a. All rights to further administrative and judicial proceedings are reserved to
the parties of such proccedings, and the Stay shall not affect such rights, including without
lintitation the right of any party of the Departmaent to seek reconsideration or appetiate review of
the District Court’s decisions on the Cities” Perition and the SVC Petition, ot any other relief
provided by law,

b.  Nothing herein.precludes any party or person from seeking a stay or any
othet relief provided by 16w in aiiy administrative and. judicial procceding; and

c. Na party or porson sgrees to any stay of proccedings except as expressly

provided hergin.
DATED this __ day of September 2015.
GIVENS PURSLEY LLP MCHUGH BROMLEY, PLLC.
By: o S
Michael C. Creamer Candice M. McHugh
Atiorneys for City of Hailey Attorngys for Clty of Bellevus
MOFFATT, THOMAS, BARRETT, BROWN & JAMES
ROCK & FIELDS; CHARTERED
By: - By:
Matthew J. McGee Joseph F. James
J:mmmpr--m Falley Company Attorneys for Big & Little Wood Water Users Assvclation

JOINT MOTION FOR STAY OF DELIVERY CALLS -p.4
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MOORE SMITH BUXTON & TURCKE,
CHTD.

By:
Susan B, Buxton
Atiorneys for Cities of Ketchum and Fairfield

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that, on this day of 2015, I served a true and
correct copy of the foregoing document to all parties lmted on tl).e Combmed leﬂcaw of
Sérvices List posted on the Depamnent’s websltc at http: Jidaho.gov/legal-g g/deli

call-actions/big-wood-riverhtmi _
actions/little-wood-river htmi updated the l9th day of Augusﬂ{}ls hy thc followtng mcthod

[0  Placing a copy of the document in the United States mail, postage prepaid and
properly addressed.

(]  Emailing only to parties who have consented to service by emajl as indicated on
the above-described Certificate of Service List; placing a copy of the document in
the United States mail, postage prepaid and properly addressed, to parties who
have not consented to service by email; and emailing to parties who provided e-
mail addresses to the Department but have not consented to service by email.

Michael C. Creamer
Attorneys for City of Hailey
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