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STATE OF IDAHO )
) ss.
County of Ada )

GARRICK L. BAXTER, being first duly sworn upon oath, deposes and says:

1. I am one of the Deputy Attorneys General of record for the Respondent, Idaho
Department of Water Resources. I am over the age of 18 and state the following based upon my
own personal knowledge.

2. Attached hereto as Attachment A is a true and correct copy of Gerald F.
Schroeder’s Opinion Constituting Findings of Fact, Conclusions of Law and Recommendation.

3. Attached hereto as Attachment B is a true and correct copy of Judge Melanson’s
Order on Petition for Judicial Review.

4. Attached hereto as Attachment C is a true and correct copy of Blue Lakes and
Clear Springs opening brief in their appeal to the Idaho Supreme Court, Supreme Court Docket
No. 37308-2010.

5. Attached hereto as Attachment D is a true and correct copy of the Department’s
Final Order regarding seasonal variability.

6. Attached hereto as Attachment E is a true and correct copy of Blue Lakes’
Petition Requesting Hearing on July 19, 2010 Final Order.

7. Attached hereto as Attachment F is a true and correct copy of excerpts taken from
the November 13, 2009 deposition of Allan Haines Wylie, Ph.D.

Further your Affiant sayeth naught.
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DATED this 2.7 day of October, 2010.

LAWRENCE G. WASDEN

Attorney General

CLIVE J. STRONG

Deputy Attorney General

CHIEF, NATURAL RESOURCES DIVISION
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£
GARRICK L. BAXTER '
Deputy Attorney General
Idaho Department of Water Resources
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SUBSCRIBED AND SWORN To before me this 27 ~day of October, 2010.
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AN NOTARY PUBLIC FOR IDAHO
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ATTACHMENT A



BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF DISTRIBUTION OF WATER
TO WATER RIGHTS NOS. 36-02356A, 36-072190,
AND 36-07427

OPINION CONSTITUTING
FINDINGS OF FACT,
CONCLUSIONS OF LAW

(Blue Lakes Delivery Call) AND RECOMMENDATION

R A g W

IN THE MATTER OF DISTRIBUTION OF WATER
TO WATER RIGHTS NOS. 36-04013A, 36-04013B,
AND 36-07148 (SNAKE RIVER FARM); AND TO
WATER RIGHTS NOS. 36-07083 AND 36-07568
(CRYSTAL SPRINGS FARMS)

(Clear Springs Delivery Call)

e N N N Mgt gt gt mpe”

Hearing was held commencing November 28, 2007, to resolve disputes arising from the
Director’s Orders entered May 19, 2005, concerning the delivery call made by Blue Lakes Trout
Farm, Inc, and the Order entered July 8, 2005, concerning the delivery call made by Clear
Springs Food, Inc. for Snake River Farm. When issues common to Blue Lakes and Clear
Springs are considered they are referred to as the Spring Users, a term that is not inclusive of
other users of spring water in the reaches of concern. The Spring Users are aquaculture
businesses that use water flowing from springs in the Thousand Springs Reach to raise trout for
sale. IGWA, Idaho Ground Water Appropriators, Inc., is a collective association of ground
water users including the North Snake Ground Water District and the Magic Valley Ground
Water District. Members of IGWA are subject to the Director’s Orders which mandated
curtailment of ground water usage to meet the Spring Users’ delivery calls. The Idaho
Dairymen’s Association and Rangen, Inc. participated in the hearing with regard to issues of
common concern with the Spring Users and IGWA, as did the cities of Wendell, Shoshone, Paul,
Jerome, Heyburn and Hazelton, Prior to hearing the parties filed written testimony and exhibits
of expert witnesses and some lay witnesses who were then subject to examination on their
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testimony at hearing. The Idaho Department of Water Resources is not a party in this
proceeding. The Department provided witnesses to explain the background of the Department’s
action and the administrative record relied upon by the Director in entering the Orders at issue to
assist the parties and the Hearing Officer. Some issues were determined by summary judgment

prior to trial. A copy of that opinion is attached for further explanation of those determinations.

Also at issue in this case are orders entered and actions taken by the Department
subsequent to the May 19 and July 8, 2005, orders. These concern efforts by IGWA to avoid

curtailment by alternate methods and the Director’s responses to those efforts.
L
HISTORICAL BACKGROUND

The current legal dispute arises from the dilemma of attempting to parse out the rights to
water when there are more demands, and in fact more paper rights to water, than there is
available water in times of shortage. The scientific and cultural history leading to this dispute is
epic in the development of a significant portion of the State. It is important to understand to
avoid simplifying the case by identifying villains to be the scapegoats and losers. Resolution
would be easy if that were the case. This is a case, however, of industrious and often visionary
people pursuing laudable goals dep;endent upon a water resource that for decades appeared

infinite and is now known to be finite and in fact in short supply.

i. The Eastern Snake River Plain Aquifer. An aquifer is an underground source of
water. The Eastern Snake River Plain Aquifer (ESPA) underlies the Eastern Snake River Plain
that is approximately 170 miles long and 60 miles wide. The ESPA begins at the Teton Range
near Ashton in the east and extends in a southwesterly direction following the Snake River
downstream to King Hill. It comprises more than 10,800 square miles. There are estimates that
it contains approximately one billion acre feet of water. The aquifer is made up primarily of
fractured basalt, sometimes interspersed with river sediment or windblown material. It ranges in
depth from thousands of feet to much more shallow levels. The significance of its structure is
that it forms a conduit for the flow of water, but that flow is neither consistent in pace nor
direction. Unlike a river channel that can be observed and which flows along clearly defined

lines and identifiable speeds, water in the aquifer may move as little as 0.1 feet per day to as
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much as 100,000 feet per day. The fractured basalt may form barriers that impede the flow of
water and change its direction or may form conduits that channel the flow of water, allowing it to
move quickly from one point to another. The movement is below ground. Consequently,
particular water cannot be traced from one precise point under ground to another precise point
where it emerges to the surface. This becomes significant in determining the cause and effect of
junior ground water usage upon senior surface water rights. At any given point in its travels

water may be either ground water or surface water as it enters or exits the aquifer.

2. The development of irrigation on the Eastern Snake River Plain. The initial
development of irrigation in Idaho began in the second half of the 19™ century when water was
diverted from the Snake River and its tributaries and delivered to crops by channels on the
ground — flood irrigation. From this practice developed what is called incidental recharge of the
aquifer. That is, water that was not consumed by the crops or through evaporation entered the

ground and joined the water that was in the aquifer. As a consequence, the level of water in the

aquifer rose above what that level would be absent the irrigation practices. As the extent of flood
irrigation increased, incidental recharge increased. This trend continued until the middle of the
twentieth century at which time there were approximately 1.83 million acres under irrigation. At
that time two developments occurred. In the 1950°s Idaho Power had abundant inexpensive
electrical power for which it needed a market in the summer. Idaho Power and the State of Idaho
through its policy makers encouraged ground water development and the expansion of farming
by pumping water from the aquifer. This was the science that made practical irrigation in areas
that were impractical for flood irrigation from the river. It was, as the promotional literature of
the day stated, the way to use this vast reservoir of untapped water and to make the desert bloom.
That is what happened. Water in vast quantities began to be withdrawn from the aquifer for

agricultural purposes.

3. The changes in irrigation practices. Coordinate with the development of ground
water pumping was a change in irrigation practices by many surface water users who moved
away from flooding the ground to the more efficient method of sprinkler irrigation. Flooding
typically used more water than was necessary for crop growth. Additionally, it often meant
crops at the beginning of the diversion received more water than crops further down the line and

that it was impractical to deliver water to some property that would otherwise produce crops.
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The use of sprinkler irrigation allowed the more efficient and uniform use of water. The
collateral effect of this change was a reduction of the incidental recharge that had occurred with

the less efficient flooding practices.

4. The need for conjunctive management of surface and ground water. Ground
water pumping increased, incidental recharge diminished, and additional water rights were
licensed. No doubt many people understood the connection between the water on the surface in
the Snake River and its tributaries and the water below the ground in the aquifer. Nonetheless,
for a significant period of time the connection was ignored as the administration of surface water
and ground water progressed independent of one another. Ultimately the connection became
obvious and the need for conjunctive management apparent. A drought of historic proportions

that began in 2000 brought the problem to a head.
IL
THE SPRING USERS’ WATER RIGHTS

1. The Blue Lakes Trout Farm, Inc. rights at issue. On March 22, 2005, Gregory
Kaslo of Blue Lakes Trout Farm, Inc. provided a letter to the Director of the Department of
Water Resources demanding that the Director “direct the watermaster for Water District 130 to
administer water rights in the Water District as required by Idaho Code Section 42-607 in order
to supply Blue Lakes prior rights.” The letter asserted that Blue Lakes was then receiving 137.7
cfs and that at its low point in 2003 it received only 111 cfrs. The letter sought protection for
Water Rights 36-02356A for 99.83 cfs with a priority date of May 29, 1958, 36-07210 for 45 cfs
with a priority date of November 17, 1971, and 36-0747 for 52.23 with a priority date of
December 28, 1973. Collectively the three water rights total 197.06. The water rights are for
fish propagation and the period of use is January 1 through December 31.

2. The Blues Lakes facilities. The Blue Lakes Farm is located in the Thousand Springs
in which there are numerous springs that emanate from the canyon walls. The Thousand Springs
area is divided into six spring complexes or reaches: a) Devil’s Washbowl to the USGS stream
gage near Buhl,lb) Buhl Gage to Thousand Springs, ¢) Thousand Springs, d) Thousand Springs
to Malad Gorge, ¢) Malad Gorge, f) Malad Gorge to Bancroft. The Blue Lakes Trout Farm is in

the Devil’s Washbowl to Buhl spring reach which includes springs having moderately large rates
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of discharge at intermittent locations. Blue Lakes diverts water from Alpheus Creek which is
formed by spring water. The Blue Lakes facility consists of three ponds with 35 raceways each
for a total of 105 raceways. Water passes from one set of raceways to a lower set by gravity
flow with settling areas between the ponds. The youngest fish receive the water at the upper
raceways to provide them with the purest water when they are most vulnerable to disease. The

Blue Lakes facility is designed to use the 197.06 cfs. decreed.

3. Clear Springs Food, Inc. On May 2, 2005, Larry Cope of Clear Springs provided
two letters to the Director requesting water rights administration in Water District No. 130
pursuant to Idaho Code Section 42-607 for the benefit of rights held by Clear Springs for use at
the Snake River Farm and Crystal Springs Farm. The Snake River Farm facility which is at issue
is located in the Buhl to Thousand Springs reach westerly of the Blue Lakes facility. The Snake
River Farm facility is served by water rights 36-02703 for 40.00 cfs issued November 23, 1933,
36-02048 for 20.00 cfs issued April 11, 1938, 36-04013C for 14.00 cfs issued November 20,
1940, 36-04013A for 15.00 cfs issued September 15, 1955, 36-04013B for 27.00 cfs issued
February 4, 1964, 36-07148 for 1.67 cfs issued January 31, 1971. The total of the water rights is
117.67 cfs year round and is a non-consumptive use. The water rights derive from spring flows

that are collected and used in a manner similar to the Blue Lakes process.

4. The Spring Users’ water rights are non-consumptive. The use of water by Blue
Lakes and Clear Springs is non-consumptive. Unlike growing crops which take water into their
structure which depletes the water supply, water used in the trout farms passes on and may be

used again in lower elevations, similar to the non-consumptive use of hydroelectric power plants.

5. The quality of water is important for the propagation of trout. The use of spring
water from the aquifer is important to the maintenance of the trout farms. The temperature,

purity and oxygen content of the water from the springs makes it desirable for trout farming.

6. The use of water by the Spfing Users is a beneficial use. The propagation of trout
is a substantial business that competes in a global market. Blue Springs markets nationally.
Clear Springs markets internationally. Water they receive pursuant to their water rights enables
them to engage in an enterprise that benefits the owners and employees and the State of Idaho

through tax revenues and employment. Each is capable of utilizing the total amount of water
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decreed in their various rights to produce trout. The more water available under the rights the

more fish they can produce.

7. The Spring Users need an adequate supply of water every day of the year. Trout
propagation is a year round process. An adequate and predictable supply of water is necessary
twenty-four hours a day. An interruption in the flow of water to the raceways would be

devastating to the fish crop.
III‘

THE DECLINES IN SPRING FLOWS AND THE CONSEQUENT RIGHT TO
'CURTAILMENT

1. There has been a decline in the spring flows in the Thousand Springs area from
the time of and before the adjudication of the Spring Users water rights Wl_lich has reduced
the water available to their facilities well below the adjudicated amounts. The flow records
of Blue Lakes show consistent declines in average daily flows from 1995 through 2004, ranging
in the areas of 20cfs to 10cfs, depending on the months within the years. The former Director
compared the November, 2004, average daily flow of Blue Lakes of 149.45 cfs to the USGS
records for November 10, 1980, a time following Blue Lakes’ last water right. The USGS record
indicated that Blue Lakes would have received 184.7 cfs, accounting for that portion of the flow

that would have been diverted to Pristine Springs senior right.

Analysis of records available for the Snake River Farm facility indicated spring flows
from November 1, 1989, of 116 cfs, compared to 93.18 cfs October 20, 2004, which amounts to
a decline of approximately 21%. There are variations in years and within years, but the long

term trend has been a significant decline in the flow of water to the Spring Users’ facilities.

2. Ground water pumping is a cbntributing factor to the decline in spring flows.
Various factors contribute to the decline in spring flows, including reductions in incidental
recharge as a consequence of improved irrigation practices, ground water pumping, and most
recently, drought. Ground water pumping accounts for a withdrawal of nearly 2.0 million acre

feet of water from the aquifer annually. Ground water pumping for agriculture is a consumptive
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use and must have an effect upon the amount of water in the aquifer that will continue to the

Thousand Springs area.

3. Agricultural ground water pumping accounts for 95% of the withdrawal from
the aquifer. USGS records for the year 2000 indicate that 95% of ground water use is for
agriculture. The remaining 5% is divided among public use (2.6%), domestic (1.2%), industrial

(0.7%) and livestock (0.6%).

4. The relevant periods for consideration of aquifer levels are those beginning when
the water rights were licensed or adjudicated. IGWA argues that analysis of the Spring
Users’ rights to water should look back to the time before incidental recharge from flood
irrigation dramatically increased the amount of water in the aquifer. IGWA maintains that the
spring flows were artificially inflated by decades of inefficient flood irrigation practices when
vastly more water was placed on the ground than was necessary for crop growth. There is
evidence that in the early part of the twentieth century some flood irrigators poured as much as
thirty acre feet of water onto the land when ohly two acre feet was necessary, resulting in a mass
of water going into the aquifer. Dr. Charles Brendecke testified that early ground water
development was almost non-existent in the early 1900’s and points to early measurement
records that show significantly lower spring discharges in the Thousand Springs area than at the
time the Spring Users’ rights were licensed. He maintains that measurements in 1902 showed
that Blue Lakes Spring, synonymous with Alpheus Creek, showed flows of 86.37 cfs in April
and 80 cfs in August. Together with other information, he concludes that the natural flow of the
springs in the Thousand Springs area was significantly lower than flows when the Spring Users
rights were licensed and subsequently adjudicated. This was primarily the consequence of
incidental recharge from surface irrigation practices. From this type of information IGWA
maintains that there should not be curtailment when the Spring Users rights are dependent upon
an inflated water level that was dependent upon incidental recharge that resulted from inefficient

farming practices that cannot now be required.

There is a serious question as to the reliability of the 1902 measurements. Nonetheless, it
is clear that the level in the aquifer increased when there were inefficient flood irrigation
practices and has declined with the advent of more efficient practices. However, the extreme

result pressed by IGWA is unacceptable.
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S. To the extent that the level of the aquifer increased from irrigation practices, the
ground water users began pumping from the same increased level. Were the calendar turned
back to 1902 levels, the priorities would still be the same. The Spring User senior rights would
come ahead of the ground water junior rights. The Spring Users cannot require the continuance
of inefficient flood practices. To the extent spring flows decline as a consequence, the Spring
Users lose water without recourse. But to the extent that water is in the aquifer subject to
appropriation, senior rights come ahead of junior rights. Otherwise it would result in junior
ground water users continuing to pump to the detriment of senior surface water users simply
because they can reach water that would otherwise continue in the aquifer until it emerged at the
Thousand Springs area. The Spring Users are entitled to curtailment to the extent that the junior
ground water users interfere with the water the Spring Users would otherwise have under their

water rights.
Iv.
THE DIRECTOR’S ORDERS

The Director responded to the calls made by the Spring Users with Orders dated May 19,
2005, determining the Blue Lakes call, and July 8, 2005, concerning the Clear Springs call.
There are common issues in dispute in the two orders, including the determination that the
Spring Users are entitled to curtailment of some junior ground water users, the exclusion of some
junior ground water users from curtailment, a limitation on the amount of water to which the
Spring Users are entitled to under the calls, and the implementation of the orders which included
alternatives available to the ground water users to avoid curtailment. There are issues
concerning the use of pre-adjudication information and seasonal differences in spring flows in
making the determination of the extent of the curtailment. There is an issue as to whether the
model (ESPAM) developed for the use in conjunctive management of surface and ground water

should be relied upon.
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V.

THE EFFECT OF THE AMOUNT ADJUDICATED IN THE PARTIAL
DECREES AND THE BURDENS OF PROOF

1. There is a presumption that a senior water user is entitled to the amount of water
set forth in the partial decree. American Falls Reservoir District No. 2 v. Idaho Department
of Water Resources, 143 Idaho 862, 878, 154 P.3d 433, 449 (2007), addressed the threshold

burden in a water adjudication:

The Rules should not be read as containing a burden-shifting provision to make the
petitioner re-prove or re-adjudicate the right which he already has. We note that in the
Initial Order entered in this case, the Director requested exiensive information from
American Falls for the prior fifteen irrigation seasons, to which American Falls objected
in part. While there is no question that some information is relevant and necessary to the
Director’s determination of how best to respond to a delivery call, the burden is not on a
senior water rights holder to re-prove an adjudicated right. The presumption under Idaho
law is that the senior is entitled to his decreed water right, but there certainly may be
some post-adjudication facts which are relevant to the determination of how much water
is actually needed. The Rules may not be applied in such a way as to force the senior to
demonstrate an entitlement to the water in the first place; that is presumed by the filing of
a petition containing information about the decreed right.

2. The senior water right holder must allege material injury under oath setting
forth the basis of that belief. /d, 878:

The Rules require the petitioner, that is the senior water rights holder, to file a petition
alleging that by reason of diversion of water by junior priority ground water rights
holders, the petitioner is suffering material injury. That is consistent with the statutory
provision which requires a surface priority water right holder claiming injury by junior
water right holders pumping from an aquifer to file a “written statement under oath”
setting forth “the facts upon which [he] founds his belief that the use of his right is being
adversely affected” by the pumping. 1.C. sec. 42-237b. The Rules further provide that
the petitioner file a description of his water rights, including the decree, license, permit or
claim for such right, the water diversion and delivery system he is using and the
beneficial use being made. The Rules then provide three additional types of information
which must be provided by the petition; however, the Rules are clear in saying that the
additional information should be provided only if available to the petitioner.

In this case the Spring Users did not follow this process. They made calls for water by demands
in letters. Nonetheless, the Director treated those letters as sufficient calls for water and initiated

the investigation that led to the curtailments in this case. There is now considerable sworn
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testimony as to the basis for the claims of material injury. The threshold showings necessary by
the Spring Users have been made. They demonstrated their decreed rights and they have now
alleged under oath material injury, i.e., they cannot utilize their fish propagation facilities fully

from lack of their adjudicated rights.

3. “Once the initial determination is made that material injury is occurring or will
occur, the junior then bears the burden of proving that the call would be futile or to

challenge, in some other constitutionally permissible way, the senior’s call.” AFRD#2, 879.

4. The decreed amount of a water right is a maximum amount to which the right
holder is entitled. The right holder is presumed entitled to that amount, and the burden is
upon a junior right holder to show a defense to a call for the amount of water in the partial
decree. Id. 878, 879. The Director ordered curtailment of junior ground water rights holders but
not to an extent that would ultimately meet the amounts set forth in the partial decrees. There are
questions as to whether there was information produced that would overcome the presumption

that the senior right holders are entitled to the full extent of their adjudicated rights.

5. The Director could consider information prior to the partial decrees in
considering curtailment. It is clear that the Director could consider post-adjudication
information in deciding whether to curtail junior rights holders. This case presents the question
of whether it was proper to consider pre-adjudicative historical factors in determining issues of
curtailment. The answer to the question of the use of pre-adjudicative information begins with
the nature of the adjudicated right. If the adjudicated aﬁount is the fixed amount of water to be
provided at all times if it may be put to a beneficial use and absent waste, it would seem that pre-
adjudication history is irrelevant. On the other hand if the adjudicated amount represents a
maximum amount of water that may be used, historical information is relevant to determine what
a water user could reasonably expect to be available at the time of licensing and subsequent
adjudication short of optimal conditions when the full amount of water will appear without
curtailment. The Spring Users maintain that such a process is a re-adjudication of the senior
user’s water right and impermissible. It is not. The right to the adjudicated amount continues.
The question remains whether the information informs the Director as to any defenses that might

be available to the calls.
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The practice has been to license and subsequently adjudicate the water right as a
maximum amount. The Director properly determined that he could examine historical
information, together with post-adjudicative information, to utilize in determining the amount of

curtailment, if any
VI.
THE REASONABLENESS OF ALTERNATIVE METHODS OF DIVERSION

1. The Spring Users are not required to pursue alternative methods of diversion. In
the order resolving the motion for summary judgment and partial motion for summary judgment
resolved prior to hearing the Hearing Officer ruled that the evidence established that the Spring
Users’ means of diversion were reasonable and that there was no evidence that the Spring Users
had an obligation to “chase” water, a practice in ground water use. This concept was renewed at

the hearing. The result does not change.

2. The current means of diversion are reasonable. The burden is on IGWA to show
that there is a satisfactory alternative to curtailment that would satisfy the adjudicated rights of
the Spring Users. There is speculation offered, but there is no scientific evidence that would lead
to the conclusion that the Spring Users are neglecting a reasonable opportunity to satisfy their
water rights in an alternative manner, Brian Patton, an engineer with IDWR examined the
Spring Users’ diversion facilities. He testified that horizontal wells into the canyon wall might
be an option, but that such a proposal would need extensive study. IGWA offered no such
evidence, and there appears to be none in the record. There is no evidence of cost or probable

results.

3. The collateral effects of drilling for water in the Spring User reaches have not
been established. The former Director determined in the Orders that the Spring Users were no
obligated to pursue alternate means of diversion considering the nature of their water rights. At
hearing he testified that he considered this proposed solution but rejected it because it would
most likely lead to similar efforts along the spring reaches By others with rights dependent upon
the springs pursuing the same water. The resulting actions might lead to additional problems of

administration.
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VIL
THE PROPOSAL FOR REUSE OF WATER BY THE SPRING USERS

1. The Spring Users are not obligated to pursue repumping of water beyond the
current practices. IGWA maintains that the Spring Users should be required to institute
systems for resuse of the water they receive before calling for the curtailment of junior rights. At
the present time water is reused in the trout farms as it moves from one set of raceways in a pond
to a lower set of raceways. The process works by gravity and utilizes a settling system between
the ponds, IGWA maintains that this process can be replicated by repumping the water through
the raceways. This is a theory. The burden of proof is upon IGWA to show that it is a realistic
method.

Several problems prevent acceptance of this alternative: a) There is no showing that it is
financially feasible to run pumps twenty-four hours a day, three hundred sixty-five days a year.
b) There is evidence that there would be risks that make this process unacceptable. Any
breakdown for even a brief time could be catastrophic to fish deprived of water containing
adequate oxygen. ¢) While water is presently reused in a process of settling waste that works,

there is no evidence that a similar quality of water could be maintained with repumping.
VIIIL.
THE ESPA MODEL AND ITS APPLICATION

1. The implementation of conjunctive management of surface and groimd water
required the development of 2 model to understand the interaction of the two. Conjunctive
management of surface and ground water rights depends upon an understanding of the hydrology
of surface and ground water and the relationship between the two. Unlike the history of surface
water administration in which a watermaster could monitor water he or she could see and
understand the immediate effect of curtailment, the relationship between surface water and
ground water rights is much more complex. In its travels the same water may be surface water
at one point and ground water at another. When it is surface water it may be tracked with some
certainty as to amount, direction and speed or flow. When it is ground water its course is hidden.

Water that enters the aquifer at the eastern end may take a century to exit at the western end.
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There have been numerous studies of the geology of the aquifer and ground water resources of
the eastern Snake River Plain (ESP) dating from 1902 (Russell), 1938 (Stearns, et al.), 1964
(Mundorff, et al.) 1962, (Shibitzke and da Costa), 1969 (Norwich), 1974 (Maintei), 1974 (de
Sonneville), 1978 (Newton), 1980 (Wytzes), 1984 (Johnson, et al.), 1974, 1977 (Robertson),
1982 (Lewis and Goldstein). See S. P. Garébedian, Hydrology and Digital Simulation of the
Regional Aquifer System, Eastern Snake River Plain, Idaho. Pp. 10, 11. None of these studies
provided an adequate basis for actual administration of water rights between ground and surface
watet. Consequently, IDWR contracted with the University of Idaho Water Resources Research
Institute to develop a new and enhanced model. The model was developed with broad based
representation, including a substantial number of the witnesses who testified for competing
interests in this litigation. The model was calibrated to a 22 year data set from 1980 through
2002. The model divides the Eastern Snake River Plain into square mile cells which are assumed
to be homogenous in their composition. It is described as “a numerical ground-water model of
the eastern Snake River Plain which is calibrated to a sufficient time period to represent a wide
range of aquifer stresses.” Abstract, p. 113. The ESPAM was utilized by the Director in deciding
the dispute between the Spring Users and IGWA.

2, There are limitations in the use of the model. a) The aquifer is not uniform in its
geology. It is composed of fractured basalt that may lie in random patterns, sometimes
interspersed with soil of a different composition. There may be variations within the model
cells, contrary to the assumption of homogeneity. Hydrologists describe a cone that is created
when water is pumped. Water from connected areas then flows to the cone. The assumption for
model purposes is that the cone is uniform, but it may not be, since the aquifer is not uniform in
its structure. The scientists know these things and developed the model to account for them. b)
The model cannot predict the effect of a particular well on a particular spring. Conclusions must
be drawn on a regional basis. That is, withdrawal of water from wells in certain cells will have
an effect on spring flows within a particular reach, not that a particular well will have a certain
effect upon a particular spring. The closer the well is to a spring source the more likely there is
to be an immediate effect. ¢) Development of the model has not proceeded to the point of
establishing a margin of error. Those involved in the development of the model agree that it is
not 100% accurate and that it is desirable to determine an error factor, However, the shortages in

water precipitated calls that necessitated decisions before the next stage in model development
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could occur. The former Director recognized that there had to be a margin of error in the
application of the model and assigned a 10% error factor. This conclusion was based on the fact
that the gauges used in water measurement have a plus or minus error factor of 10%. Some will
be high; some will be low. The Director concluded that the model could be no better than the
measuring gauges and used the 10% margin absent a better figure developed through further

testing of the model.

3. It was and is appropriate to use the ESPAM in making the conjunctive
management decisions in these cases. There is no better science available. Decisions had to be
made and will have to be made. The limitations of the model are identifiable and important but
they do not preclude reliance upon it. It has an acceptable level of reliability based on peer
reviewed science. There is evidence By Eric J. Harmon, a professor of hydrogeology, that water
table contours can be utilized to estimate contributing areas to the springs that supply the Spring
Users facilities. This approach would supplement and might improve model results, but the
evidence does not tell us what that would mean in the outcome of this case. It appears to be a
method to add to, not replace the ESPAM. Stated redundantly, the Director had no better tool
than the model available in 2005, and there is no showing of any better tool today than the
ESPAM. It is the product of an intense effort by scientists with adequate opportunities to present

any competing views.

4. It was proper for the Director to determine a margin of error which resulted in
the so called “trim line.” The 10% margin of error factor assigned by the former Director was
not the result of a perfect protocol that might render a different figure or range of figures. No
such protocol was in place and there was none forthcoming in a reasonable time when the
decisions on the Spring Users’ calls had to be made. There is common sense to the 10% error
factor assigned by the former Director, based on the assumption that the model cannot be better
than the input of a key component. The evidence is clear that the model is not perfect and should
have an error factor developed to utilize. It may be simple but true — a 10% factor is closer to
accurate than no error factor, once the scientists agree, as they do, that an error factor is
desirable. Until a better factor is established, the Director in his best judgment may use 10%.

The development of a more scientifically based error factor should be a priority in improvement
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of the model. The question of whether this is an appropriate basis for a “trim line” is addressed

separately. That intersects State policy which must be considered.
m’

THE ROLE OF PUBLIC INTEREST IN CONSIDERING CURTAILMENT

1. The public interest is a proper interest to be considered when a call is made that
requires curtailment. The concept of “first in time, first in right” is a deeply held principle in
Idaho water law. Idaho Code section 42-106 provides, “As between appropriators, the first in
time is first in right.” Case law has enforced this rule for generations. However, this principle of
law is not without limitation. In AFRD#2, 143 Idaho 862, 878, 154 P.3d 433, 449 (2007), the
Supreme Court cited Schodde v. Twin Falls Land and Water Co., 224 U.S 107, 32 S. Ct. 470, 56
L. Ed. 686 (1912), noting that “evaluation of whether a diversion is reasonable in the
administrative context should not be deemed a re-adjudication.” In Schodde the U.S. Supreme
Court was interpreting Idaho law. The Idaho Supreme Court would not be bound by the
interpretation, but two factors make it persuasive authority. First, the Idaho Supreme Court has
cited it favorably. Second, the Legislature has had nearly one hundred years to address issues

presented by Schodde and act otherwise. It has not done so.

Schodde presented the issue of weighing public interest against the exercise of an
established water right. Construction of a dam downstream from Schodde’s point of diversion
eliminated his means of diversion. Those means of diversion were reasonable when constructed,
but construction of the dam would foreclose their usage and render his water right unusable by
the means then available. He retained the water right and its priority but could not use it with the
then existing technology. His water right could not trump the public welfare. The result was
that junior water right holders would be able to use water as a consequence of the dam
construction but Schodde could not utilize his senior right because of the construction. The

public good was considered and outweighed the private right.

Article XV, Section 5 of the Idaho Constitution acknowledges the priority in time of
water rights but passed to the Legislature the authority to subject that priority to “such reasonable
limitations as to the quantity of water used and times of use as the legislature, having due regard

both to such priority of right and the necessities of those subsequent in time of settlement or
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improvement, may by law prescribe.” The Legislature responded in Idaho Code section 42-106:
“As between appropriators, the first in time is first in right.” This provision must be read in the

context of Idaho Code section 42-101;

Water being essential to the industrial prosperity of the state, and all agricultural
development throughout the greater portion of the state depending upon its just
apportionment to, and economical use by, those making a beneficial application of the
same, its control shall be in the state, which, in providing for its use shall equally guard
all the various interests involved. All the waters of the state, when flowing in their
natural channels, including the waters of all natural springs and lakes within the
boundaries of the state are declared to be the property of the state, whose duty it shall be
to supervise their appropriation and allotment to those diverting the same therefrom for
any beneficial purpose is recognized and confirmed; and the right to the use of any of the
public waters which have heretofore been or may hereafter be allotted or beneficially
applied, shall not be considered as being a property right in itself, but such right shall
become the complement of, or one of the appurtenances of, the land or other thing to
which, through necessity, said water is being applied; and the right to continue the use of
any such water shall never be denied or prevented from any cause than the failure on the
part of the user thereof to pay the ordinary charges or assessments which may be made to
cover the expenses for delivery of such water.”

Idaho Code section 42-602 vests supervision of the distribution and control of water in
the Director of the Department of Water Resources, this authority to be accomplished by
watermasters. Section 42-602 provides that, “The director of the department of water resources
shall distribute water in water districts in accordance with the prior appropriation doctrine.” This
provision raises the question of whether the Director may consider the public interest in making
a determination that there should or should not be curtailment or is to look solely at the timing of
the water right and the amount stated in the partial decree. It is clear that the Legislatare did not
intend to grant the Director broad powers to do whatever the Director might think right.
HoWever, it is clear also that the Legislature did not intend to sum up water law in this single
statement. The appropriation must be for “some useful or beneficial purpose.” Idaho Code
section 42-104. A water user cannot waste water. These principles remain. Similarly, the
constrictions of Idaho Code section 42-101 that water is the property of the state “which, in

providing for its use shall equally guard all the various interests involved.” See Schodde.

As noted in American Falls, there is a presumption that the senior water right holder is
entitled to the decreed water right. However, “Once the initial determination is made that

material injury is occurring or will occur, the junior then bears the burden of proving that the call
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would be futile or to challenge in some constitutionally permissible way, the seniors call.” The
Rules for Conjunctive Management of Surface and Ground Water Resources (CM Rules), Rule
020.01, acknowledge the prior appropriation doctrine: “These rules acknowledge all elements of
the prior appropriation doctrine as established by Idaho law.” However, Rule 020.03

acknowledges other elements:

Reasonable Use of Surface and Ground Water. These rules integrate the
administration and use of surface and ground water in a manner consistent with the
traditional policy of reasonable use of both surface and ground water. The policy of
reasonable use includes the concepts of priority in time and superiority in right being
subject to conditions of reasonable use as the legislature may by law prescribe as
provided in Article XV, Section 5, Idaho Constitution, optimum development of water
reasources in the public interest prescribed in Article XV, Section 7, Idaho Constitution,
and full economic development as defined by Idaho law. An appropriator is not entitled
to command the entirety of large volumes of water in a surface or ground water source to
support his appropriation contrary to the public policy of reasonable use of water as
described in this rule.

In American Falls the Supreme Court determined that the Conjunctive Management
Rules are not facially unconstitutional. Rule 020.03 is at the heart of the rules and how they will
be applied. Had any Rule been subject to a facial challenge, 020.03 was one. It was adopted
October 7, 1994, and has remained untouched by the Legislature or the Supreme Court. It
incorporates the law as it has developed. “First in time, first in right” is fundamental to water
administration but is subject to consideration of the public interest. The Director is not limited to
counting the number of cubic feet per second in the decree and comparing the priority date to
other priority dates and then ordering curtailment to achieve whatever result that action will
obtain regardless of the consequences to the State, its communities and citizens. These
conclusions have significance in several issues in this case, They affect the Director’s use of the
so-called “trim line,” a point of departure beyond which curtailment was not ordered. The
public interest affects the timing of curtailment. Consideration of the public interest gives

relevance to the economic evidence that was presented.
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X.

THE INTRA-YEAR AND INTER-YEAR VARIATIONS IN WATER FROM THE
SPRINGS

1. It is proper to consider intra-year and inter-year variations in the spring flows in
determining curtailment. The Director found that springs discharging in the Thousand Springs
area do not discharge at a constant rate. There are significant variations in discharge in a single
year and variations from year to year. Among factors influencing these variations are differences
in the amount of water available for surface water irrigation and the collateral effect of incidental
recharge, changes in the amounts and timing of tributary underflow to the ESPA, and differences
in precipitation and temperature. Additionally, the variations can result from ground water
withdrawals and managed recharge to the aquifer, The Director found that for the water rights in
issue for the Snake River Farm and Blue Lakes the factors contributing to variations would have
been present when the rights were licensed. Finding 54 Clear Springs; finding 49 Blue Lakes.
The Director found that the Spring Users “are not entitled to water supplies. ..that are enhanced
beyond the conditions that existed at the time such rights were established...” And the Spring
Users “cannot call for the curtailment of junior priority ground water rights simply because
seasonally the discharge from springs is less than the authorized rates of diversion...unless
seasonal variations are caused by depletions resulting from diversions and use of water under

such junior priority rights.” Finding 55, Clear Springs; finding 50 Blue Lakes.

The concept that curtailment of junior water rights can enhance a senior’s rights beyond

" the amount available at the time the senior’s rights werelestablished is not sound. Curtailment of
juniors would not put more water in the system than existed prior to the junior’s appropriation.
In ruling on the motion for summary judgment the Hearing Officer was concerned from language
in the Orders that the former Director was imposing conditions on the amount of the water rights
in issue, limiting the adjudicated amounts. Following testimony by the former Director it is clear
that was not the intent and cannot be the case. The Spring Users retain the full amount of the
adjudicated rights which they can use when water is available. But as a matter of fact the flows
fluctuate annually and within the year. That is a matter of science, not a legal conclusion. Itisa
relevant fact in considering the extent of curtailment. If curtailment were ordered and could

provide the full amount of the water rights at the lowest point of the year it seems almost certain
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that significantly more water would be delivered in the high points of the year than the Spring

Users are entitled to receive.

According to Dr. Brockway, the Snake River Farm rights of 117 cfs have not been met
since 1988, and then not for the entire year. Apparently it is necessary to go back to 1972 to find
a time the full rights were previously met, and that would not have been year round. The
variations in spring flows from year to year and within years are facts, influenced in part by
ground water pumping but also attributable to such factors as changes in incidental recharge,

stream underflow, and weather.

In context the sense of the Director’s finding is that the Spring Users cannot be
guaranteed the full amount of the water rights adjudicated every day of the year or every year
when that condition has not existed during any relevant time. Consequently, seasonal variations
must be considered to determine what the Spring Users would have received throughout the year

absent junior water users’ appropriations.
XI.
THE FUTILE CALL RULE

1. The Spring Users’ Calls Are Not Futile, The Director determined that the Spring
Users can only call for the distribution of water to their rights through the curtailment of junior
priority ground water rights when such curtailment would result in a usable amount of water
reaching the Spring Users “in time of need.” Clear Springs Finding 56. Blue Lakes Finding 51.
Rule 10.08 of the Conjunctive Management Rules deﬁnes a futile call:

A delivery call made by the holder of a senior-priority surface or ground water right that,
for physical and hydrologic reasons, cannot be satisfied within a reasonable time of the
call by immediately curtailing diversions under junior-priority ground water rights or that
would result in waste of the water resource.

The relationship of water in the aquifer to surface water differs from that of surface water to
surface water in ways that affect interpretation of the futile call rule. In managing surface water
to surface water for irrigating crops a reasonable time for the delivery of water has been
considered to be the time to get water in a surface channel to a crop before it perishes. Two

different factors intersect in the Spring User cases. First, curtailing ground water pumping does
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not provide the immediacy of delivery to the senior user that would be present in the curtailment
of surface water, Surface water travels in a channel from one source that may be seen to a
destination that can be seen. If can be routed to a particular point. Ground water does not fall
into this model. Its route is determined by the contours of fractured basalt interspersed at times
with soil of a different composition. Part of the water curtailed may travel one direction, part
another. The effects of curtailment may be years to be realized. The parameters of a futile call
in surface to surface delivery do not fit in the administration of ground water. If the time for the
delivery of water to avoid a futile call defense that is applicable in surface to surface water
delivery were applied in calls for the curtailment of ground water, most calls would be futile. In
effect ground water pumping could continue uncurtailed despite deleterious effects upon surface

water use because curtailment would not have the immediate effect traditionally anticipated.

A second complexity exists in this case. Fish propagation is a year round enterprise. It is
not limited by a growing season, so water in some amount is necessary every day of the year.
Unlike plant crops which may survive for a period of days without water, common knowledge,
tells us that it is minutes, not days, for fish to survive without water. Further, water cannot
simply be held in raceways. Trout need flowing water or the effects will be adverse in a short
time. According to the testimony of Gregory Kaslo, Vice President in charge of operations for
Blue Lakes, it is necessary to anticipate low cycles to determine the stocking of fish.
Consequently predictability is necessary to avoid overstocking or understocking of fish. A
curtailment system that depended upon an immediate response when a shortage appeared would

not work either for the health of the fish or the businesses.

What these facts establish is that in the administration of ground water to spring flows the
fact that curtailment will not produce sufficient water immediately to satisfy the senior rights
does not render the calls futile. A reasonable time for the results of curtailment to be fully
realized may require years, not days or weeks. This is the reverse process of the depletion of the
water flowing to the springs from the aquifer over a substantial number of years. The Director’s
orders of curtailment recognized that the Spring Users’ calls were not futile, though remediation

would take considerable time. The evidence supports that determination.
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XIL
USABLE QUANTITY

1. The percentages of curtailed water used by the former Director that will go to the
Spring Users facilities should be utilized, with a small adjustment for the Snake River
Farm facility. The Director determined that curtailment of ground water users would only be
appropriate if the curtailment would result in a usable amount of water reaching the Spring
Users. The usable quantity issue presents a continuing problem peculiar to ground water
administration since the majority of the water curtailed will not go to the two Spring Users. Use
of the ESPAM renders an amount that will go to the Thousand Springs area and the reaches
within that area. However, it does not establish an amount that will go to the particular springs
supplying the Spring Users’ facilities. The result determined by the Director must come from
calculating the percentage of the water in the area of concern that will go to the Blue Lakes and
Snake River Farm raceways. That percentage applied to the Blue Lakes facility is supported by
the evidence and was proper to be applied. However, the Director determined that 7% of the
spring flows go to the Snake River Farm facility in the Buhl Gage to Thousand Springs reach.
There is some confusion concerning this finding. The former Director testified that he thought
the figure came from Dr. Allan Wylie, an expert with IDWR. However, Dr. Wylie’s
memorandum to the former Director set the percentage applicable to the Snake River Farm at
4.2%: “As best I can figure (after talking with Tim Luke) Snake River Trout gets 4.2% of the
Buhl to Thousand Springs reach.” Dr. Wylie did not defend the 4.2% figure. Tim Luke
indicated that 6.9% is the figure supplied. It does not appear that the Director made an
independent determination apart from the information he received from staff. The most likely
state of the evidence is that he rounded the figure up from the 6.9%. The 6.9% figure should be

used as the only one supported by evidence.

3. The amount of water that would be delivered to the Spring Users’ facilities is a
usable quantity. Using the ESPAM establishes the increased amount of water that will go to the
reaches. The percentage of that water that will go to the particular Spring Users is a usable

quantity.
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XIIL
THE QUALITY OF WATER THAT MUST BE PROVIDED

1. The quality of water is not an element of a water right but may be considered.
IGWA maintains correctly that quality of water is not one of the elements of a water right.
However, the quality of water may be considered in alternative proposals to curtailment. The -
Spring Users businesses are dependent upon a certain quality of water in order to operate their
business. The purpose of the water rights enumerated in their partial decrees is fish propagation.
If something happens in nature that prevents the quality of water necessary for fish propagation
from coming to them from the springs they are out of luck and most likely out of business.
There are no guarantees against natural processes that might alter either the quantity or quality of
the water they receive. However, in considering alternate proposals to provide water in a manner
different from the practices in place when the rights were licensed énd ultimately decreed, the
quality of the water may be considered. They are adjudicated to have water rights for the
purpose of fish propagation. If their rights are met through curtailment they will receive the
quality of water that nature provides and that will most likely be suitable for fish propagation.
Any alternative to curtailment must accomplish the same result as curtailment. Otherwise the

purpose of the water right is defeated.
XI1V.
THE USE OF THE “TRIM LINE”

1. The Director’s use of the “trim line” to limit curtailment was proper. One of the
most startling facts in these cases is the amount of acreage that must be curtailed in order to
deliver water to the Spring Users facilities. It is not a one cfs curtailed to one cfs increase to the
Spring Users ratio. The vast majority of the water that will be produced from curtailment does
not go to the Blue Lakes and Snake River Farm facilities. Perhaps it will go to beneficial use in
Idaho, perhaps not. According to Dr. Allan Wylie, absent the application of the trim line or clip,
as he termed it, the curtailment required for Blue Lakes would go from 57,220 acres to 300,000
acres. The acres curtailed to be applied to Snake River Farm would rise from 52,740 to 600,000
acres, producing a 38 cfs gain to the reach and 2.7 cfs to Snake River Farm. Dr. Wylie indicated

that in 2005 the Spring Users’ rights would not be satisfied year round even if there were
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curtailment in the entire Snake River Plain. It is within this context that the Director’s decision to
use a “trim line” excluding certain pumpers from curtailment must be viewed. Conjunctive

Management Rule 020.03 provides the following:

Reasonable Use of Surface and Ground Water. These rules integrate the
administration and use of surface and ground water in a manner consistent with the
traditional policy of reasonable use of both surface and ground water. The policy of
reasonable use includes the concepts of priority in time and superiority in right being
subject to conditions of reasonable use as the legislature may by law prescribe as
provided in Article XV, Section 5, Idaho Constitution, and full economic development as
defined by Idaho law. An appropriator is not entitled to command the entirety of
large volumes of water in a surface or ground water source to support his
appropriation contrary to the public policy of reasonable use of water as described
in this rule. (emphasis added).

The development of ground water pumping has not been an act of piracy. State policy
has sanctioned it. Making the “desert bloom” as the promotional literature of Idaho Power
proclaimed was a reality. The cities of Wendell, Shoshone, Paul, Jerome, Heyburn and Hazelton
have offered testimony as to the damage that would occur from curtailment. Vast areas of land
were brought into production, jobs created, businesses in communities serving farm needs have
benefited and become dependent on the agricultural economy. Tax revenue increased to the
State and local communities. In this context to say that land will not be dried up when there is a
substantial possibility that there will be no significant contribution to the Spring Users water
rights is consistent with the policies set forth in the Conjunctive Management Rules, which are
consistent with the Idaho Constitution and the legislative policy towards ground water
development. The Spring Users retain the full extent of their water rights to be used when water
is available, but parailel to Schodde they do not trump the interests of the State by commanding
“the entirety of large volumes of water in a surface or ground water source to support [their]
appropriation[s] contrary to the public policy of reasonable use of water...” CM Rule 020.03.
The Spring Users are entitled to curtailment, or alternative redress, but not to the extent of drying
up hundreds of thousands of acres when that action may contribute little or nothing in any
reasonable time to their shortage. The same logic applies to the exclusion from curtailment of
water users whose consumption is so small that it is unlikely any benefit to the Spring Users

could be traced but the effect on the individual user potentially devastating.
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2. The financial impact of curtailment has limited relevance. There was expert
evidence concerning the financial impact of curtailment. John Church, an expert in financial
forecasting, testified that widespread curtailment of ground water users would have dramatic
negative impacts, including the loss of thousands of jobs, millions of dollars in lost personal
income, and losses to the State and local governments in tax revenues. In his opinion, which is
persuasive, the losses would not be offset by comparable gains through improved aquaculture.
These conclusions are consistent with the January 31, 2005, “Assessment of Relative Economic
Consequences of Curtailment of Eastern Snake Plain Aquifer Ground Water Irrigation Rights,”
which was prepared by Donald L. Snyder, Utah State University, and Roger H. Coupal,
University of Wyoming, for the Natural Resources Interim Committee. Such information is
very relevant to legislative considerations but has limited relevance in an adjudication. Were
such information prominent in an adjudication, the Director and the courts would be drawn into
comparing the merits of one water user against another and passing out water to the one
perceived to be better. That is not the Director’s or a court’s role. The hallmark of water
adjudication is first in time, first in right when the water is applied to a beneficial use without
waste. However, this is the extreme case in which the requested curtailment would dry up as
many as 600,000 acres, or more if an effort were made to supply the full amount of adjudicated
rights every day of the year for a speculative benefit. At that point the Director has a

responsibility to the State to consider the impact of the requested curtailment.

The curtailment ordered by the former Director would improve the position of the Spring
Users to the level they could reasonably expect when their rights were adjudicated. From that
there is harm to ground water users who are curtailed, but it is reasonable considering priorities
and the effects of their pumping. The same would not be the case if the trim line were left out of
consideration. This is not a case of saying crop farmers are more important than fish farmers. It
is the case where two businesses cannot “command the entirety of large volumes of water in a
surface or ground water source to support [their] appropriation[s] contrary to the public policy of

reasonable use of water as described in this rule.” Conjunctive Management Rule 020.03.
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XV.
BLUE LAKES COUNTRY CLUB, INC. WATER RIGHT NO. 36-08593

1. The amount of water Blue Lakes Country Club, Inc. receives under right
no. 36-08593 which is junior to all Blue Lakes water rights should be deducted from the
amount Blue lakes is entitled to receive by curtailment of other junior water users. Blue
Lakes Country Club has a water right, no. 36-08593 for 0.7 cfs, which is junior to all Blue Lakes
water rights. This is water that it uses during the irrigation season, together with other water it
receives, to water its golf course. Pursuant to an agreement, Blue Lakes Trout Farm does not
assert its priority rights and object to this use. The Director reduced the amount to which Blue
Lakes Trout Farm is entitled by the amount that goes to Blue Lakes Country Club pursuant to the
agreement. This decision is proper. It is water to which Blue Lakes Trout Farm has a priority
right. Unlike the calculation of water that must be determined by the use of the ESPAM, this is
water from the source used by the Trout Farm. Rather than curtail to provide this water, it

should be counted as water already available to Blue Lakes Trout Farm.
XVIL
THE CURTAILMENT ORDERS

1. The information available to the Director and presented at hearing in this matter
justify curtailment of junior ground water users. IGWA objects on various grounds to any
curtailment. In the mass of expert opinions and evidence offered a number of conclusions could
be reached on different issues in this case. It is, however, inescapable that spring flows have
declined over time and that a portion of that decline is attributable to ground water pumping.
The ground water pumpers are upstream from the springs that supply water to the Spring User
facilities. The ground water users draw water from the body of water that ultimately spills water
into the canyon reaches from a variety of springs. The ground water users that have been
curtailed are junior to all Spring User adjudicated rights. The Spring Users have been prevented
from applying water that would otherwise be available to them for a beneficial use, causing them

material injury. Curtailment is proper.
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2. The target amounts set by the Director in the Orders of curtailment are
reasonable. The Spring Users object to the curtailment orders because they do not focus on
providing the amount of their adjudicated rights. However, the Orders seek to provide
improvement of their rights to the levels that could reasonably be expected when they were
adjudicated, curtailing the amounts attributable fo the junior ground water rights users’
depletions that reduce spring flows, and excluding from curtailment a marginal group that might
or might not provide water to the springs in any reasonable time and any measurable amount.
Theré was information available to the Director and evidence presented at hearing that supports

these amounts. An Order should be entered confirming the amounts.

3. Implementing the curtailment orders, or alternative methods of remediation,
over time is consistent with State policy and justified in the public interest. The Conjunctive
Management Rules have not been altered by the Legislature since their promulgation in 1994 and
do, consequently reflect State policy. Rule 040.01.a. of the Conjunctive Management Rules

provides that the Director, acting through the watermaster may:

Regulate the diversion and use of water in accordance with the priorities of rights of the
various surface or ground water users whose rights are included with the district,
provided that regulation of junior-priority ground water diversion and use where the
material injury is delayed or long range may, by order of the Director, be phased-in over
not more than a five-year (5) period to lessen the economic impact of immediate and
complete curtailment.

This process of phased in curtailment would extend to a mitigation plan approved by the
Director pursuant to CM Rule 040.01.b. The failure to meet the targets in a mitigation plan

approved by the Director is addressed separately.

XVII.
THE ALTERNATIVE METHODS OF ADDRESSING CURTAILMENT

1. A replacement water plan is an acceptable alternative to curtailment if it meets
the target goals of curtailment. The Director’s Orders afforded the ground water users the
alternative of providing replacement water in lieu of curtailment. IGWA has attempted to
provide adequate replacement water through various methods, including drying up of acres and

running water through the North Side Canal system in the hopes that an adequate amount of
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water would seep into the aquifer to improve spring flows. These are legitimate methods in the

attempt to avoid full curtailment.

2. Replacement plans must meet the targeted goals of curtailment. Replacement
plans are an alternative to curtailment. To be valid they must meet the goals of curtailment
within the time frames of curtailment. A failure in one year to meet the goals of curtailment
requires carrying over that shortage to be made up in the following years. The cap on phased in
curtailment is five years. That period of time should apply also to any approved mitigation plan,
unless an agreement is reached with the Spring Users that extends the period or provides a
different alternative. That appears unlikely. Consequently, if the targeted goals are not met in the

five year phase in period, curtailment to meet the initial goals is required.

3. The Director’s approval of a mitigation plan does not eliminate the need to meet
the goals to be achieved by curtailment. The fact that the Director approves a replacement
water plan for a particular year does not eliminate the ultimate goal of providing the amount of
water to the Spring Users set forth in the Orders. The value of the approval is that the rights of
IGWA and the Spring Users are settled for that year and they may plan accordingly. But the
ultimate obligation that would be met by curtailment remains and is carried over. This is
relevant in this case, since it appears that the last approved mitigation plan falls short of the

targeted goal.
XVIIL
DUE PROCESS CONCERNS

1. Rules outlining an immediate process for hearing are necessary. The Director’s
Orders for curtailment were entered in the spring and summer of 2005. This hearing occurred in
December, 2007. There are reasons. When the Conjunctive Management Rules were
challenged, the authority of the Director and the policies of the State were in doubt. There is no
remediation for what has occurred. The Director’s Orders are supportable and should be
enforced. Actions that were taken pursuant to them have been actions that would have been
necessary had there been a hearing in a short time from their issuance. Nonetheless, it is critical
that procedures be adopted which define the immediate rights of parties subject to emergency

conjunctive management orders of curtailment, or denial of curtailment.
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XIX.
THE DAIRYMEN

The Hearing Officer has been informed that the Dairymen have reached an agreement
with the Department which should be addressed. However, that agreement has not yet been
formalized and presented, and apparently not all parties have stipulated to it. Further action

awaits the presentation of the agreement and the impact that it may have on these proceedings.
XX.
CONCLUSION

This opinion constitutes the findings of fact and the conclusions of law of the Hearing

Officer for consideration by the Director.

Dated January /{ , 2008.

St

GERALD F. SCHROEDER, Hearing Officer
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Idaho Department of Water Resources, Boise, Idaho, attorneys for David R. Tuthill, in
his capacity as Director of the Idaho Department of Water Resources.

Michael C. Creamer, Jeffrey C. Fereday, of Givens Pursley, LLP, Boise, Idaho, attorneys
for the Idaho Dairymen’s Association.

J. Justin May, of May Sudweeks & Browning, LLP, Boise, Idaho, attorney for Rangen,
Inc.

'I' . R
STATEMENT OF THE CASE

A. Nature of the case

This case is an appeal from an administrative decision of the Director of the Idaho
Department of Water Resources (“Director,” “IDWR” or “Departmeﬁt”) issued in
response to two separate delivery calls filed By petitioner Clear Springs Foods, Inc.
(“Clear Springs”) and cross-petitioner Blue Lakes Trout Earm, Inc. (“Blue Lakes”) - )
(collectively as “Spring Users™). The delivery calls were filed as a resuit of reductions in
spring flows discharging from the Eastern Snake Plain Aquifer (ESPA) and which Spring
Users hold water rights for fish propagation. Cross-petitioners, Idaho Ground Water
Appropriators, Inc., North Snake Ground Water District and Magic Valley Ground Water
District (collectively as “Ground Water Users™) represent various ground water users -
holding ground water rights from the ESPA junior to those of the Spring Users and to |
which the delivery calls were directed. The Final Order Regarding Blue Lakes and
Clear Springs Delivery Calls (“Final Order”), from which judicial review is sought was
issued July 11, 2008, ordered curtailment of junior ground water rights or alternatively a
phased-in replacement water plan in lieu of curtailment. Petitioners and cross-petitioners
both contend the Department erred in response to the delivery calls and seek judicial
review pursuant to the Idaho Administrative Procedures Act, Title 57, Chapter 52, Idaho
Code.
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B. Course of Proceedings

1. Blue Lakes’ Delivery Call

The Blue Lakes delivery call was initiated by hand delivered letter dated March

" 22,2005. Record (“R.”). Volume (“Vol.”) 1 at 1. The letter demanded that then-Director

Karl J. Dreher direct the water master for Water District 130 to administer water rights

- within the district as required by Idaho Code § 42-607 in order to satisfy Blue Lakes’

senior rights. The letter stated fﬁat Blues Lakes was entitled to delivery of a total of

197.06 cfs from Alpheus Creek pursuant to water rights 36-02356 (52.23 cfs with - =%

* December 29, 1958, priority), 36-07210 (45 cfs with November 17, 1971, priority) and

36-07427 (52.23 cfs with December 28, 1973, priority). The letter stated that Blue Lakes

was only receiving 137.7 cfs and at a low point in 2003 it received only 111 ¢fs and that

- the shortages resulted in reduced fish production. The letter expressed that Alpheus Creek

is hydrologically coﬁnected to the ESPA.

On May 19, 2005, Director Dreher issued an order (“May 19, 2005, Blue Lakes

~ Order”) in response to Blue Lakes’ demand. R. Vol. 1 at45. Pursuant to the application
' of the Department’s Rules for Conjunctive Management of Surface and Ground Water

' Resources IDAPA 37.03.11 et. seq. (“CMR?”), Director Dreher found that junior ground
water diversions from the ESPA were materially injuring the 36-07427 water right. Id. at
58-59. The Director ordered a i.)‘hased-in curtailment of ground Watér rights junior to the
December 28, 1973, priority, determined to be causing the injury. Id. at 72-73. The

- equivalent of 57,220 acres was ordered curtailed based on the application of the ESPA
model. Id at61. ESPA model simulations estimated that the level of curtailment would
provide 51 cfs to the Devil’s Washbowl to Buhl Gage spring reach of the Snake River,
which includes the springs tributary to Alpheus Creek. The Director estimated that the
51 cfs would result in a 10 cfs increase to the springs that are the source for Blue Lakes’
water right. The May 19, 2005, Blue Lakes Order provided that involuntary curtailment
could be avoided by providing replacement water sufficient to offset the injury and that
replacement water could be phased-in over a period of five years. Id. at 73-74. The
Director issued the May 19, 2005, Blue Lakes Order on an emergency interim basis to
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provide relief to Blue Lakes prior to conducting a hearing, Id. at 75. Blue Lakes filed a

petition for reconsideration and requested a hearing. Vol. 2. R. at 278.

2. Clear Springs’ Delivery Call

The Clear Springs delivery call was initiated by letter dated May 2, 2005, which
included a graph depicting spring flow declines. R. Vol. 1 at2. Clear Springs holds
seven water rights for fish propagation at its Snake River Farm facility totaling 117.67
cfs. The graph showed spring ﬂows--falling below 85 cfs. The létter requested the
administration of surface and ground water rights in Water District 130 to satisfy watéf”
rights 36-04013A. (15 cfs with September 15, 1955, priority), 36-04013B (27 cfs with
February 4, 1964, priority), and-36-07148 (1.67 cfs with J; anua.ry 31, 1971, priority).

On July 8, 2005, Director Dreher issued an order (July 8, 2005, Clear Springs
Order) in resp.onse to Clear Springs’ request. R. Vol. 3 at 487. The Director found that
junior ground water diversiéns from the ESPA were materially injuring water rights 36-

*04013B and 36-07148. Id. at 501. The Director ordered a phased-in curtailment of

ground water rights junior to the February 4, 1964, pribrity, determined to be causing the
injury. Id. at 523. The equivalent of 52,470 acres was ordered curtailed based on the
application of the ESPA model. Jd at 502. ESPA model simulations estimated that the
level of curtailment would provide 38 cfs to the Buhl Gage to Thousand Springs reach of .
the Snake River, which includes the springs from which Clear Springs diverts for its
Snake River Farm facility. The Director estimated that the 38 cfs would result ina 2.7
cfs increase to the springs that provide the source for Clear Springs’® water rights. Id. at
503. The July 8, 2005, Clear Springs Order provided that involuntary curtaihnent could
be avoided by providing replacement water sufficient to offset the injury and that
replacement water could be phased-in over a period of five years. Id. at 523. The July §,
2005, Clear Springs Order was issued on an'emergency interim basis to provide relief to
Clear Springs prior to conducting a hearing. Id. at 525. Clear Springs filed a petition. for

reconsideration and requested a hearing. R. Vol. 3. at 557.

3. Ground Water User’s Response
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The Ground Water Users 'objected to the May 19, 2005, Blue Lakes Order and

the July 8, 2005, Clear Springs Order and filed petitions for reconsideration and requests
for hearings. R. Vol. 1 at 161, Vol. 3 at 547 (Blue Lakes); Vol. 8 at 1499 (Clear Springs).
The Ground Water Users also filed a replacement water plan in response to the Director’s
May 19, 2005, Blue Lakes Order, which the Director approved (after requesting that a
supplemental plan be filed) on July 6, 2008, but before the issuance of the July 8, 2005,
" Clear Springs Order R. Vol. 3 at 449. On April 26, 2006, the Director issued an Order
Approving IGWA's 2005 Subsﬁﬁ:te_Curtailments in the Clear Springs delivery call. R.
Vol. 5 at 801. This Order recognized the substitute curtailment already being provided®
by IGWA under the Blue Lakes’ call, and requested “that, on or before May 30, 2006, the
North Snake Ground Water District and the Magic Valley Ground Water District must.
submit plans for substitute curtailment to the Director...” Id. at 811, IGWA submitted no
such plan and a hearing was held on June 5, 2006, for the sole purpose of whether the
- Director should modify his “prior Orders approving the Idaho Ground Water
Appropria’i.:ors’ 2005 substitute curtailments in response to both the Blue Lakes delivery
call and the Clear Springs delivery call for its Snake River Farms facility.” R. Vol. 6 at
1186. Previous to the hearing, the Ground Water users submitted joint replacement plans -
Tor 2006 in response to both delivery calls. R. Vol. 5 at 881.

4. Hearing on Petitions for Reconsideration, Recommended Order and
Final Order

On July 5, 2007, current Director, David R. Tuthill issued an Order Regarding
Petitions for Reconsideration (Blue Lakes and Clear Springs Delivery Calls) setting a
hearing on the petitions for reconsideration.' R. Vol. 9 at 1931. A hearing was held
Novembef 28 through December 13; 2007, before independent hearing officer Hon.
Gerald F. Schroeder (“Hearing Officer”).? Previously, on November 14, 2007, the
hearing Officer issued an Order Granting In Part and Denying in Part Joint Motion for
Summary Judgment and Motion for Partial Summary Judgment. R. Vol. 14 at 3230. On

!'Various other interested parties also timely filed petitions for reconsideration. R. Vol. 9 at 1931.

ORDER ON PETITION FOR JUDICIAL REVIEW 6



January 11, 2008, the Hearing Officer entered his Opinion Constituting Findings of Fact,
Conclusions of Law, and Recommendation. (“Recommended Order”). R. Vol. 16 at .
3690. Summarily stated, the Recommended Order concluded:. 1) In responding to the
delivery calls, the Director properly considered pre-decree information regarding the
Spring Users” water rights, R. Vol. 16 at 3699; 2) that the Spring User’s means of
diversion is reasonable and therefore they are not obligated to pursue alternative means of
diversion or reuse water; Id. at 3700 01; 3) the Director’s assignment of 10% uncertainty
to the ESPA model and use of the “trim-line” was reasonable, Id. at 3703-04, 3711-12; 4)
the Dlrector s consideration of seasonal variation in analyzing material injury was - <5
reasonable, Id. at 3707-08; 5) the Director’s determination regarding the amount of
useable water resulting from curtailment [through “linear analysis”] was supported by the
evidenpe, Id. at 3710; 6) the ﬁnding of financial impact of responding to call has limited

relevance; Id. at 3713; 7) under the circumstances the or'ders.of curtailment were proper;

- Id. at 3714; and 8) the Director’s order of replacement water plans as a form of mitigation

' was propet, Id. at 3715-16.

On February 29, 2008, the Hearing Officer issued Responses to Petitions for
Reconsideration and Clarification and Dairyman’s Stipulated Agreement clarifying
aspects Qf the Recommended Order. R. Vol. 16 at 3839. Director Tuthill issued a Final
Order Regarding Blue Lakes and Clear Springs Delivery Call (“Final Order”) on July
11, 2008. R. Vol. 16 at 3950. The Final Order adopted the findings of fact and
conclusions of law of ﬁle July 8, 2005, Clear Springs Order and the May 19, 2005, Blue
Lakes Order and orders of the hearing officer except as specifically modified. Id. at '
39509.

5. Petitions for Judicial Review

Petition for judicial review of the Final Order was timely filed by Clear Springs
Foods, Inc. on July 28, 2008. Cross-petition for judicial review was timely filed by Idaho
i Ground Water Appropriators, Inc., North Snake Ground Water District, and Magic
Valley Ground Water District on August 8, 2008. In addition, Blue Lakes Trout Farm,

? The delay in the delivery call proceedings resuited among other things from a constitutional challenge to
the CMR. See American Falls Reservoir Dist. No. 2 v. Idaho Department of Water Resources, 143 Idaho
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Inc. timel‘y filed a cross-petition for jucﬁcial review on August 11, 2008. This case was
assigned to this Judge in his capacity as a Distri¢t Judge and not in his capacity as _
Presiding Judge of the Snake River Basin Adjudication, on July 31, 2008. Intervention in
this matter was granted to the Idaho Dairymen’s Association on October 2, 2008.
Intervention was also granted to Rangen, Inc. on November 25, 2008.

C. Relevant Facts
1. The Water Rights at Issue

a) Blue Lakes
Blue Lakes raises trout for commercial productioﬁ. Blue Lakes holds three water

rights that it uses at its facility. Partial decrees were issued in the SRBA for all three
rights in 2000. Water right 36-02356A authorizes a diversion rate of 99.83 cfs with a
priority date of May 29, 1958; water right 36-07210 anthorizes a diversion rate of 45 cfs
witha priority date of November 17, 1971; and water right 36-07427 authorizes a |
divefsion rate of 52.23 cfs with a priority date of December 28, 1973. Hearing Exhibit
.(Exh.)31. The three rights authorize a total diversion rate of 197.06 cfs for fish
propaga'tﬁon with a year-round period of use (January 1 through December 3 1). Id The
quantity elements are also deﬁﬁed in AFA (acre-foot per annum). Id. The AFA isnota
| quantity limitation as the volume is consistent with the authorized rate of diversion 24
hours per day and 365 days a year. The source for the rights is “Alpheus Creek
Tributary: Snake River.” Id. The decrees do not contain any conditions or limitations on
use. The source of Alpheus Creek is discrete springs discharging from the ESPA in the
Devil’s Washbowl to Buhl reach of the Snake River which is approximately 24 miles
" long. R. Vol. 9 at 1908.

b) Clear Springs
Clear Springs raises trout and other fish for commercial production. Clear

Springs owns six water rights used at its Snake River Farm facility. Partial decrees were

862, 154 P.3d 433 (2007).
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" issued in the SRBA for all six rights in 2000, Water right 36-02703 authorizes a
diversion rate of 40 cfs with a priority date of November 23, 1933; ‘water right 36-02048
authorizes a diversion rate of 20 cfs with a priority daté of April 11, 1938; water right 36-
04013C authorizes a diversion rate of 14 cfs with a priority date of November 20, 1940;
water right 36-4013 A authorizes a rate of diversion of 15 ofs with a priority date of
September 17, 1955; water right 36-4013B authorizes a rate of diversion of 27 cfs with a
priority date of February 4, 1964; and water right 36-7148 authorizes a diversion rate of
1.67 cfs with a priorit'y date of January 31, 1971. Exh. 301-306. The six water rights
authorize a total diversion rate of 117.67 cfs. All water rights are for fish propagation*
with a year-round period of use. Id. The source for the rights is “Springs Tributary:
Clear Lake Source is also known as Clear Springs.” Id. Clear Springs diverts from a
collection system that receives spring flows discharging from outlets located on an
approximately 300 foot length of the canyon wall. The partial decrees do not contain any

conditions or limitations on the use. The spﬁngs discharge from the ESPA in the Buhl to

Thousand Springs reach of the Snake River which is about 11 miles long., Exh. 262 at 6.

) General Provision on Connected Sources
Blue Lakes’ and Clear Springs’ water rights are also subject to the decreed
general provision on connected soin'ces decreed in the SRBA. for Basin 36, which

- provides:

The following water rights from the following sources of water in
Basin 36 shall be administered separately from all other water rights in
Basin 36 in accordance with the prior appropriation doctrine as established
by Idaho law:’ '

Water Right No. Source
NONE NONE

The following water rights from the following sources of water in
Basin 36 shall be administered separately from all other water rights in the
Snake River basin in accordance with the prior appropriation doctrine as

established by Idaho law:
Water Right No. Source

NONE NONE
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Except as otherwise specified above, all other water rights within
Basin 36 will be administered as connected sources of water in the Snake
River Basin in accordance with the prior appropriation doctrine as
established by Idaho law.

Exh. 225 and 225A.

d) Ground Water Users
The Ground Water Users are comprised of more than 1700 agricultural, municipal

and industrial water users across southern Idaho who divert from the ESPA.
2.  Eastern Snake Plain Aquifer (ESPA)

The ESPA is an unconfined aquifer underlying a geographic area of

- approximately 10,800 square miles of southern and southeast Idaho. R. Vol. 16 at 3691,
Exh. 429. The ESPA connects with the Snake River and its tributaries élong a number of
reaches resulting in either gains or losses to the River depending on the levél of the
aquifer in relation to the River. R. Vol. 3 at 488-89. The ESPA. consists primarily of
fractured basalt ranging in a saturated thickness of several thousand feet in the central
part of the Eastern Snake River Plain, to a few hundred feet in the Thousand Springs area
where the water is discharged through a complex of springs. Water flow through the
ESPA is not uniform. Water travels through the system at rates ranging from 0.1 feet per
day to 100,000 feet per day depending on subterranean geology, elevation and pressure
differentials. 7d. at 487. The ESPA is estimated to contain as much as one billion acre-
feet of water. The ESPA receives approximately 7.5 million acre-feet per year from the
following sources: irrigation related incidental recharge (3.4 million acre-feet),
precipitation (2.2 million acre-feet) flow from tributary basins (0.9 million acre-feet) and
Josses from the Snake River and its tributaries (1.0 million acre-feet). Id. at 487-88. On
average between May 1980 and April 2002, the ESPA discharged approximately 7.5
million acre-feet on an annual basis through spring complexes located in the Thousand

Springs area and near the American Falls Reservoir and through the discharge of
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approximately 2.0 million acre-feet per year through depletions from ground water
withdrawals. Id. at487. )

Surface water irrigating on the Eastern Snake Plain began in the 1860°s. Spring
flow measurements were not taken until 1902. Hearing Transcript (TR.) at 1117 (Dreher
Testimony). Irrigators diverted substantially more surface water than the consumptive
use required by the crops. From 1902 to the early 1950°s average daily springs discharge
increased from 4200 cfs to an average of 6800 cfs through incidental recharge. Id. Also

~ after the construction of Palisades Dam winter flow were stored in the reservoir as

o

opposed to run through canal systems: Brendecke, R. Supp. Vol. 3 at 4432. In some ***
places the level of the aquifér rose by as much as 100 feet. Id. at 1118. The early 1950°s ~
marked the beginning of the use of deep well pumps on the ESPA. Spring flows then
begaﬁ to decline as a result of conversion from flood irrigation to sprinker irrigation as -
' wellas depletions caused By ground water pumping. Id. at 1120. As a result, spring

~ discharges and ESPA ground water levels have been declining in the last 50 years. In

- 2004, the average daily discharge was approximately 5200 cfs which is higher than the
1902 level of 4200 cfs. Id. In the early 2000’s, the worst consecutive period of drought
years on record for the Upper Snake River Basin further reduced the level of the ESPA.
R.Vol 2at488. | S '

In general, ISpring flows are dependent on aquifer levels. TR. at 1785 (Brendeke);
(Harmon at 945); (Exh.. 312 at 6, (Brockway). Ground water pumping from the ESPA.
causes depletion to spring flows in the Thousand Springs reach. /d. Further reductions in
the aquifer are attributable to drought and conversions from sprinkler to flood irrigation.
TR. at 845 (Wylie). Most impacts to the Snake River from ground water pumping from
the ESPA are realized within in 20 years. TR. at 864 (Wylie). A moratorium on new
ground water permits was issued in 1992. Since that time a reasonable estimate is that
approximately 90% of the impacts to the Snake River from ground water pumping have
been realized. TR. at 1222 (Dreher).

3. ESPA Model
A ground water model was used by the Director to predict the effects of

curtailment. The model has strength and weaknesses. The model was designed to
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simulate gains and losses on eleven different reaches as opposed to gains and losses to

_ individual spring complexes. TR. at 806 (Wyli€). It was not designed to predict what
flows would be at individual éprings in response to an administrative action. Id. at 857-
58 (Wylie); 1d. at 1133 (Dreher); Brendecke, R. Supp. Vol. 3 at 4456. The model divides
the ESPA into approximately 11,500 individual one mile by one mile cells. Id. at 801.
Despite the lack of homogeneity in the ESPA the model treats all cells as homogenous.
The model was developed with input from stakeholders. Zd. at 1130 (Dreher). The
model is well calibrated. Zd. at 1132. No model is perfect —all models have uncertainty.

L

Id. 8t 1133 (Dreber); TR. at 816 (Wylie). . et

4, Interim Administration-and Formation of Water District
On January 8, 2002, pursuant to L.C. § 42-1417, the SRBA District Court Ordered
Interim Administration of water rights located in all or portions of Basins 35, 36, 41 and
47, which included the water rights at issue in this matter. See Exh. 8. Asa precondition
' for interim administration Idaho Code 42-1417 requires that water rights either be
reported in a director’ s report or parttally decreed. 1.C. § 42-1417 (2) and (b). On
F ebruary 2, 2002, the Dlrector entered an order creating Water District 130 pursuant to
| 1.C.§ 42-604. A Final Order revising the boundaries of the water district was entered
" January 8, 2003. The water rights at issue in this case are included in the water district.
See Exh. 29, "

.
MATTER DEEMED FULLY SUBMITTED FOR DECISION

Oral argument before the District Court in this matter was held April 28, 2009.
The parties did not request the opportunity to submit additional - briefing and the Court
does not require any additional briefing in this matter. Therefore, this matter is deemed

fully submitted for decision or the next business day or April 29, 2009.
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1v.
APPLICABLE STANDARD OF REVIEW

Judicial review of a final decision of the director of IDWR is governed by the Idaho
Administrative Procedure Act (IDAPA), Chapter 52, Title 67, Idaho Code §42-1701A(4).
Under IDAPA, the Court reviews an appeal from an agency decision based upon the record
created before the agency. Idaho _Code §67-5277; Dovel v. Dobson, 122 Idého 59, 61, 831
P.2d 527,529 (1992). The Court shall not substitute its judgment for that of the agency as
to the weight of the evidence on questions of fact. Idaho Code §67-5279(1); Castaneda 2
Brighton Corp., 130 Idaho 923, 926, 950 P.2d 1262, 1265 (1998). The Court shall afﬁrm
the agency decision unless the court finds that the agency’s findings, inferences, _
‘.conclusmns, or decisions are: " .

(a) in violation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the agency;

(¢) made upon unlawful procedure; _

(dj not supported by substantial evidence on the record as a whole; or,

(e) arbitrary, capricious, or an abuse of discretion.

Idaho Code §67-5279(3); Ca'staneda, 130 Idaho at 926, 950 P.2d at 1265.
‘ | The petltloner or appellant must show that the agency erred in a manner specified
in Idaho Code §67-5279(3), and that a substantial right of the party has been prejudiced.
Idaho Code §67~5279(4); Barronv. IDWR, 135 Idaho 414, 18 P.3d 219, 222 (2001).
Even if the evidence in the record is conﬂicting,‘ the Court shall not overturn an agency’s
decision that is based on substantial corﬁpetent evidence in the record.? /4. The Petitioner
(the party challenging the agency decision) alsb bears the burden of documenting and
proving that there was not substantial evidence in the record to support the agency’s
decision. Payette Rz’vér Property Owners Assn. v. Board of Comm’rs. 132 Idaho 552,
976 P.2d 477 (1999).

The Idaho Supreme Court has summarized these points as follows:

3 Substantial does not mean that the evidence was uncontradicted. All that is required is that the evidence be of such sufficient
quantity and probative value that reasonable minds eoufd concinde that the finding — whether it be by a jury, trial judge, special
master, or hearing officer — was proper. It is not necessary that the evidence be of such quantity or quality that-reasonable minds st
conclude, only that they could conclude. Therefore, a hearing officer’s findings of fact are properly rejected only if the evidence is so
weak that reasonable minds could not come to the same conclusions the hearing officer reached. See eg, Mann v. Safeway Stores, Inc.
95 Idaho 732, 518 P.2d 1194 (1974); see also Evans v. Hara's Inc., 125 1daho 473, 478, 849 P.2d 934,939 (1993).
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The Court does not substitute its judgment for that of the agency as.
to the weight of the evidence presented. The Court instead defers to
the agency’s findings of fact unless they are clearly erroneous. In’
other words, the agency’s factual determinations are binding on the
reviewing court, even where there is conflicting evidence before the
agency, so long as the determinations are supported by substantial
evidence in the record.... The party attacking the Board’s decision
must first illustrate that the Board erred in a manner specified in
Idaho Code Section §67-5279(3), and then that a substantial right
has been prejudiced. '

Urrutia v. Blaine County, 134 Idaho 353, 2P.3d 738 (2000) (citations omitted); see alsg;
C’ooper v. Board of Professional Discipline, 134 Idaho 449, 4 P.3d 561 (2000). A

| . If the agency action is not affirmed, it shall be set aside in whole or in part, and
remanded for further proceedings as necessary. Idaho Code § 67-5279(3); University of
Utah Hosp. v. Board of Comm’rs of Ada Co., 128 Idaho 517, 519, 915 P.2d 1375, 1377
(Ct.App. 1996).

Y

V. S
ISSUES PRESENTED FOR JUDICIAL REVIEW

A.  Issues Raised by Spring Users
* Director’s Consideration of Conditions Prior to Entry of Partial Decree Including

“Seasonal Variability”

L Whether the Director’s reliance on pre-decree conditions, and in particular
“seasonal variations™ in spring flows, in determining material injury to senior rights of

Spring Users, was arbitrary, capricious or contrary to law?

2. Whether the Director’s determination that Clear Springs’ water right 36-4013A
was not materially injured based on “seasonal variation” was factually contrary to the

substantial evidence in the record?
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3. Whether the Director erred both factually and as a matter of law in finding that
Blue Lakes’ water right 36-7210 was not materially injured by junior ground water

pumping?

Director’s use of the 10% “Trim-Line” in Applying ESPA Model
4. ‘Whether the Director’s use of a 10% “trim-line” resulting in the exclusion of
certain junior priority groundwater rights from administration was arbitrary, capricious or

contrary to law?

Director’s Apportionment of affects of Curtailment to Reach Gain Segments
5. Whether the Director’s use of a percentage of the reach gains to the Snake River
to reduce the quantity required for mitigation in lieu of curtailment was arbitrary,

capricious and contrary to law?

“Replacement Water Plans”
6. Whether the Director exceeded his statutory authority through the implementation
" of a “replacement water plan process not provided for by statute or administrative rle? ~

7. Whether the Director’s acceptance of “replécement water plans” in 2005, 2006
and 2007, despite Ground Water Users faiture to comply with mitigation reqﬁirements set
forth in the Director’s orders, was confrary to law, exceeded the Director’s authority or

was arbitrary, capricious or a abuse of discretion?

8. Whether the Director’s failure to properly account for and require Ground Water
Users to fully perform outstanding mitigation obligations in 2005 (Clear Springs only),
2006 and 2007 (Spring Users) is arbitrary, capricious and contrary to law?

9. Whether the Director’s procedures for submission, review, approval and

performance of mitigation plans are arbifrary, capricious, contrary to law and the

constitutional rights of Spring Users?
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10.  Whether use of phased-in curtailment or mitigation obligations of junior Ground

Water Pumpers was contrary to law?

Public Interest Considerations
11.  Whether the Director’s consideration of the “public interest” in limiting or

precluding administration of junior water rights is contrary to law?
B.  Issues Raised by Ground Water Pumpers

Sufficiency of Evidence Regarding Material Injury
12. Whether the Director’s finding that senior Spring Users suffered material injury
was supported by substantial evidence that additional water accruing from curtailment of

junior groun& pumpers would enable Spring Users to increase fish production?

Swan Falls Agreement, State Water Plan and Full Econemic Development of
- Ground Water Resources

13. Whether the Director’s ordering of ¢urtailment violates the State of Idaho’s
' obligation to manage the ESPA in accordance with the minimum flows prescnbed by the

Swan Falls Agreement and the State Water Plan?

14.  Whether the Director’s ordering of curtailment is consistent with the full
economic development provision of the Ground Water Management Act, 1.C. 42-226 et.
seq. by curtailing tens of thousands of ground water-irrigated acres to fractionally

increase quantities to senior Spring Users?

15.  Whether the Director abused discretion by failing to compel Spring Users under

the CMR to convert from a surface water source to a ground water source?

Futile Call
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16.  Whether the Director abused discretion by failing to apply the futile call doctrine
with respect to the amount of time required for-curtailment to produce increased spring

flows?

Application of ESPA Model
17.  Whether the Director erred by failing to account for known uncertainties in the .
ESPA Model resulting in curtailment without a reasonable degree of certainty that

additional water will accrue fo épring flows?

Due Process
18.  'Whether the Director exceeded his authority by ordering curtaitment on an

~ emergency basis without a prior hearing?

YI.
ANALYSIS AND DISCUSSION

A, The Director’s reliance on pre-decree conditions, and in particular “seasonal
variations” in spring flows, in determining material injury to senior rights is not
. contrary to law but in this case the Director impermissibly used the material injury
analysis to shift burden of proof to senior.

The Spring Users assert that the Director erred as a matter of law by considering
pre-decree conditions regarding the historic seasonal variability of spring flows in
determining material injury to senior rights resulting from ground water pumping. The
Spring Users hold multiple rights to the spring flows that supply water to their respective
facilities. The rights are stacked and vary in priority. In determining material injury to
the individual rights the Director took into account the inherent seasonal fluctuations in
the spring flows in existence at the time the water rights were appropriated. To the extent
the Director determined that a particular right was not historically satisfied on a
continuous basis at the time of the appropriation the Director did not find injury to the
right if current flows were sufficient to meet the decreed quantity for the water right
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during any portion of the decreed period of use. Ultimately, the Director did not require
the Ground Water Users to supply replacement water for seasonal lows where the full
amount of the decreed right had historically never been satisfied. The Spring Users assert
that this is a re-adjudication of their decreed rights. The argument being that the water
rights were decreed for a specific quantity on a year-round basis and the Director is
relying on historical conditions as opposed to the decreed elements of the water right.
The seasonal variations are not reflected in the partial decrees. The issue of whether
_ reliance on pre-decree conditiohé in responding to a delivery call constitutes a re-
. adjudication of the senior’s decreed right is a difficult question. Perhaps the Hearing’-;:f'*—-""'.
Officer summarized it best in referring to it as a “slippery situation.” R. Vol. 16 at 3238, - -
The short answer is it depends on the allocation of the burden of proof.

The CMR expressly authorize the Director to take séasonal variability into
-account in determining material injury to a senior right. CMR 010.14 defines “material
injury” as é‘[‘h]iﬁderance to or impact upon the exercise of a water right caused by the usé
of water by another person as determined in accordance with Idaho Law, as set for in
Rule 42.” CMR 042.01.c provides:

042. DETERMINING MATERIAL INJURY AND REASONABLENESS =~~~

OF WATER DIVERSIONS (RULE 42).

01. Factors. Factors the Director may consider in determining whether the
holders of water rights are suffering material injury and using water
efficiently without waste, include but are not limited to: ‘

c. Whether the exercise of junior-priority ground water rights individually
or collectively affects the quantity and timing of when water is available
to, and the cost of exercising, a senior-priority surface or ground water
right. This may include the seasonal as well as the multi-year cumulative
impacts of all ground water withdrawals from and area having a common
ground water supply.

CMR 043.03.b provides with respect to mitigation plans:
Consideration will be given to the history and seasonal availability of
water for diversion so as not to require replacement water at times when

the surface right historically has not received a full supply, such as during
annual low-flow periods and extended drought periods.
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(emphasis added). The Director’s replacement water plan, despite creating issues
addressed elsewhere in this opinion, is akin to a'mitigation' plan. Had the Director
approved a mitigation plan in accordance with CMR 43 he would be acting according to
the law by not requiring “replacement water at times when the surface right historically
has not received a full supply, such as during annual low-flow periods. ”

An undisputed Fact in this case is that the spring flows inherently fluctuate
between high and lows on a seasonal basis and between years from factors other than
ground water pumping. R. Vol. '1 6 at 3707-08. Therefore if all ground water pumping by -
all junior appropriators was eliminated, seasonal variations in flows would still emst*As
aresult, a decreed spring flow right may never have historically received the decreed-
flow rate for the entire decreed period of use. Ground water pumping by subsequent
appropriatbrs also can influence the timing and degree of these seasonal variations.
Pursuant to the CMR, to the extent junior ground water pumpers are not the cause of the -
* seasonal lows then there is no material injury or concomitant obligation fo supply |
mitigation for the seasonal reductions in flows pursuant to a mitigation plan. CMR.

010.14 (defining “material injﬁry”); CMR 043.03.b (no replacement water where surface

| rig]it has; not historically received a full supply). Although considered as one of the
factors in the material injury analysis, the determination is essentially akin to the

| application of the futile call doctrine. If ground water pumping by juniors is not the
cause of the injury to the senior 'ﬁghts or not reducing the supply available to senior rights
then curtailment should not result in providing a usable quantity of water to the senior.
‘Director Dreher acknowledges this point throughout his testimony in explaining the
material injury analysis.

Q. You also I believe testified that with respect to the seasonal
variation question, that if junior ground water rights were to be curtailed to
provide seasonal highs on a year round basis, then there would be no
ground water development. Could you explain that?

A. Well, if the water rights held by the spring users are interpreted to
mean that any time, at any time during the year when their authorized
quantity is not being filled that injury is occurring, then their could be no
ground water use because if you curtailed all ground water on the plain
there would be instances during the year when some, not necessarily
all, but when some of the full quantity of the springs rights would not
be met.
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' Q. Curtalhng Juniors wouldn’t produce water at that time and during -
-at that place in this [sic] quantities?

A.  Not for all of the rights. But potentially fof some of the rights it
would, but not for all of the rights.

TR. at 1376 (Dreher Testimony)(emphasis added),

- Q Then the third step would be to see if you curtailed the ground
water pumper, for example, would that water arrive at the spring
within a reasonable time ifi a reasonable quantity? :

A Well, that’s the opposite image of injury. I mean, you can
evaluate, you know, are jum'or priority ground water rights reducing the
supply available to the-senior by simulating what would happen if you
curtailed those junior priority.

TR. at 1249 (Dreher Testimony)(emphasis added).

Q. . Mr. Dreher, do reduced spring flows necessarily constitute material
injury?

A Only to the extent that those reductions in spring flow are the
result of depletions associated with junior priority rights.

" TR. at 1152 (Dreher Testimony)(emphasis added).

Q. And again, I want to follow up on the issue of injury. If you
assume that someone had a water right that was 100 cfs water right on the
decree, and they were only receiving 50 cfs, if you would curtail juniors
and convert 25 cfs, would that additional shortage of 25 cfs be considered

injury also?

A. No.

Q. Because it’s attributable to some other effects?
A That’s correct.

Q. Or its not attributable to junior depletions?

A That’s correct.
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TR. at 1376-77 (Dreher Testimony). See also Final Order (R. Vol. 16 at 3950)
(“Consequently, seasonal variations must be coﬁsideréd to determine what the Spring
Users would have received throughout the year absent junior water user’s
appropriations™) (citing Recommended Order at 19.)).

In responding to a delivery call the Director applies a ground water model to
simulate the effects of curtailment of junior rights determined to be impacting senior
rights. It follows that if all rights junior to the injured senior are curtailed, over time the
seasonal fluctuations should refﬁm.to as they existed at the time of the senior’s
' ' appmpriatio::l.4 The seasonal low flows will still be present and curtailment of junior§” -

- will not result in eliminating these seasonal lows. (i.e: seniors appropriated subject to the -

" seasonal fluctuations prior to the-subsequent ground water appropriation by juniors). As
' such, it becomes futile to curtail in an attempt to increase seasonal lows. It also would be
contrary to law to require juniors to provide replacement water or other mitigation to
compenséte for these seasonal -Iows. Futile call is a well established part of the prior
appropriaﬁon doctrine. See e.g. Gilbert v. Smith, 97 Idaho 735, 552 P.2d 1220 (1976);
Martiny v. Wells, 91 Idaho 215, 419 Idaho 470 (1966); Jackson v. Cowan, 33 Idaho 525,
196 P. 216 (1921); Moe v. Harger, 10 Idaho 302, 77 P. 645 (1904). Accordingly, taking
into account seasonal Variabﬂity is not necessarily a re-adjudication of the water right
despite the partial decrees not including conditions pertaining to seasonal fluctuations.
Rather, taking seasonal variabiiilty into account is a consequence of administering water
rights based on the effects of curtailment simulated through the ground water model, the
 inherent fluctuating characteristics of spring flows, and the application of the futile cail
doctrine. Therefore is not arbitrary or capricious or contrary to law. Taking into account
seasonal variability is also authorized under the CMR. ‘

Simply put, a determination of material injury requires the Director to determine
what portion of a senior’s water deficit is caused by naturally occurring seasonal lows as
opposed to the portion of the deficit that results from the exercise of junior rights. Both
the material injury analysis under the CMR and the futile call doctrine require the director

* The flows may even return to lower than historical levels based on declining aquifer levels res_ulting {'Irom
reductions in incidental recharge. In which case no amount of curtailment will result in increasing spring
flows back to historical levels. See Brendecke, R. Supp. Vol. 3 at 4432 (never get back to pre-1955 levels).
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to exclude any water deficit attributable to such seasonal variations. Juniors cannot be
curtailed to provide water that a senior would not have received anyway due to seasonal
variations; nor can juniors be required to provide replacement water for such amounts. In
making the factual determination as to what portion of a senior’s deficit is attributable to
seasonal variations, the Director necessarily needs to examine evidence that would show
what those seasonal variations looked like before pumping by hydraulically connected
juniors — i.e. what were the seasonal variations at the time of the senior’s appropriation?
Such evidence may include corﬁimter modeling and/or historic records of spring
discharges. An examination of evidence relative to seasonal variations of springs at tH&
time of the senior’s appropriation in not a re-adjudication of the senior’s right; rather
such examination is necessary to-tease-out the effects of seasonal variations from the
effects of groundwater pumping by juniors.

However, the jnsﬁﬁcation of seasonal variability under aspects of futile call is not
the end of the analysis. The problem arises, as occﬁrred in this case, where there is
disagreeniént or lack of data regarding historic flow conditions at the time of the senior’s
appropriation for purposes of determining whether or not material injury exists or, put
_ differently, whether curtailment of juniors would be futile with respect to seasonal lows.
In sum, who has the burden of proving the historical conditions and what is the’ '
evidentiary standard? American Falls Reservoir Dist. No. 2 v, IDWR, 143 Idaho 862, 154
P.3d at 433 (2007) (4FRD #2) "involved a facial constitutional challenge to the CMR.
The district court declared the CMR to be facially unconstitutional for failing to “also
integrate the concomitant tenets and procedufes reIaﬁng to a delivery call, which have
historically been necessary to give effect to the constitutional protections pertaining to
senior water rights. . . .”” Id. at 870, 154 P.3d at 441. The district court concluded that
“ander these circumstances, no burden equates to impermissible burden-shifting.” d. at
873, 154 P.3d at 444. The issue arose as a result of senior surface users asserting the
CMR were unconstitutional because the Rules required the senior making the call to
prove material injury after the Director requested information from the surface users for

the prior fifteen irrigation seasons instead of automatically giving effect to the decreed

However, this is also an aspect of futile call and should be determined pursuant to the appropriate burden of
proof and evidentiary standard. See
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elements of the water right. The Idaho Supreme Court held that the CMR were not
facially defective for failure to include the applicable burdens of proof and evidentiary
standards but held that “the Rules do not permit the shifting of the burden of proof. .
. réquirements pertaining to the standard of proof and who bears it have been
developed over the years and are to be read into the CM Rules.” Id. at 874, 154 P.3d .
at 445 (emphasis added). The Court held further that: |

The Rules should not be read as containing a burden-shifting
provision to make the petitioner re-prove or re-adjudicate the right
which he already has. .-. . While there is no question that some
information is relevant and necessary to the Director’s determination of - =5
how best to respond to a delivery call, the burden is not on the senior
water rights holder to re-prove an adjudicated right. The
presumption under Idaho law is that the semior is entitled to his
decreed water right, but there certainly may be some post-
adjudication factors which are relevant to the determination of how
much water is actually needed. The Rules may not be applied in such
a way as to force the senior to demonstrate an entitlement to the water
in the first place; that is presumed by the filing of a petition
containing information about the decreed right. The Rules do give the
Director the tools by which to determine “how the various ground and

- surface water sources are interconnected, and how, when, where and to
what extent the diversion and use of water from ome source impacts
[others].” A4 & B Irrigation Dist., 131 Idaho at 422, 958 P.2d at 579.
Once the imitial defermination is made that material injury is
occurring or will occur, the junior then bears the burden of proving
that the call would be futile or to challenge, in some other
constitutionally permissible way, the senior’s call.

Id. at 877-78, 154 P.3d at 448-49. The problem is that if aspects of futile call are cloaked
in part of the material injury determination and not subject to the applicable burdens of
proof then the burdens of pfoof are effectively circumvented.

In the instant case the Director found no material injury to certain water rights
after taking into account seasonal variations despite the spring flows falling below the
decreed amounts. There was disagreement between the Director and the Spring Users
over whether or not the rights in question were historically satisfied up to their decreed
quantities on a continuous basis or whether the rights were in fact impacted by seasonal
lows. Further, there was a lack of data regarding the flows at the time some of the rights

were appropriated. The Director noted in his testimony “so without additional historic
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measurements, we’re just not in a position to make a determination, a factual
determination as to whether the seasonal variations are or are not more pronounced now -
than they were when these rights were first established.” TR. at 1150-51. Despite the
lack of data no presumptive weight was accorded the partial decree. This becomes
painfully obvious in the respondent’s brief. “Inherent seasonal variability and the lack -
of any historical information to suppert that water right no. 36-4013A was filled at
ali times when it was appropriated led the Director to his conclusion that the right
was not injured.” Respondent ’s Brief at 48 (emphasis added). “Inberent seasonal
variability and the lack of any historical information to support that water rightsio.
' 36-7210 was filled at all times when it was appropriated led the Director to his
conclusion that the right was not injured.” Id. at 50 (emphasis added). In effect, the
lack of data regarding historical conditions and the insufficiency of the evidence
regarding conditions at the time of the appropriation was construed against the Spring
Users. The Spring User is put in the position of having to prove up the historical use of
his water ‘i'ight.as opposed to defendipg against a futile call where the senior is accorded
the established burdens of proof — this in effect became a re-adjudication of the quantity
element of the right. While it is appropriate for the Director to address aspects of futile
call and pre-decree information as part of the material injirry analysis it is inappropriate to
shift the burden of proof to the senior. In sum, seasonal variability is relevant to
simulating and establishing the eﬁ'ects of a delivery call but not as a means for
establishing the quantity to which a senior is entitled viz a viz a material injury analysis.
Otherwise a senior right holder is put in the position of having to re-prove the historical
beneficial use of the right. Presumably, this was already accomplished in the SRBA.
The distinction is in the allocation of the burden of proof and evidentiary standard.
Ultimately the resuit maybe the same, but the determination cannot be made based on a
re-quantification of the senior’s right, rather must be made based on determining the
effects of curtailment of junior right holders.

Accordingly, this Court concludes that seasonal variations are relevant in
predicting the affects of curtailment as opposed to re-defining the scope of the water
right. However, if addressed as part of a material injury analysis, the Director must apply
the concomitant burdens of proof and evidentiary standards.
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Therefore, this matter shall be remanded for that purpose.

B. The implementation of a “trim-line” margin of exrror in applying the ESPA
model is supported by the evidence and is not arbitrary and capricious.

The Director used the ESPA model to simulate the effects of curtailment of
ground water _rights junior to Clear Springs’ 36-0413B water right (diversion rate of 27
cfs with February 4, 1964, prioi'i'ty)_'and to Blue Lakes’ 36-07427 water right (diversion
rate of 52.23 cfs with December 28, 1973, priority). A limitation of the ESPA model:#
With reépect 1o the instant delivery calls is that the model cannot predict or target the
effect of well withdrawals on the particular springs from which the Spring Users are
diverﬁng. The model is designed to predict the effects of withdrawals to particular sub-
reaches. The ESPA model divides the Thousand Springs area info six adjacent sub- .
reaches. Blue Lakes’ diverts from discrete springs located in the Devil’s Washbowl to
Buhl Gagé spring reach, which is approximately twenty four miles long. Clear Springs’
diverts from discrete springs located in the Buhl Gage to Thousand Springs reach, which
is approximately 11 miles long. S ' '
_ The model simulations demonstrated that curtailment of junior priority ground

water rights would result in increased spring discharges to the Buhl Gage to Thousand
Springs spring reach by an averége of 38 c¢fs. The model simulations demonstrated that
curtailment of junior priority ground water rights would result in increased spring
discharges to the Devil’s Washbowl to Buhl Gage spring reach by an average of 51 cfs.
In conjunction with ruaning the model simulations in response to both delivery calls, the
Director assigned a 10 % margin of error factor, excluding from administration those
junior rights identified by the model to be causing injury but within the 10 % margin of
error or “trim-line.” > The Director concluded that rights outside of the trim-line were
not subject to administration because of the uncertainty that they would contribute water
to the particular sub-reach. The Director also determined that rights outside of the trim-

line could not be used in conjunction with providing mitigation for injury.

3 Junior rights predicted by the model to provide less than 10 % of the quantity curtailed to the particular
spring reach were excluded from administration.
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The margin of error used by the Director was not established in conjunction with
. the development of the model nor was it developed pursuant to any scientific
methodology or peer review process.’ Rather, in responding to the delivery calls the
Director determined that because the model is a simulation it does not have 100 %
certainty and therefore must have a margin of error or uncertainty factor. TR. at 1166
(Dreher Testimony). The finding that the model does not have 100 % certainty and
should have a margin of error is supported by the evidence. No party offered testimony
that the model has 100 % certaiﬁty.__.’l‘h’ere’ was testimony presented that the margin of
error was probably much higher than 10 % but that it had yet to be quantified by any ==
scientific methodology. ‘TR. at 1901-02 (Brendecke testimony) (10% not adequate -~ -
50% probably too high). The Director arrived at the 10 % margin of error by using the
margin of error assigned to stream flow gauges used in the administration of surface
rights. The Director reasoned that the margin of error for the ground water model cannot
. be better (iess) than that for a surface gauge. Given the composition and lack of
‘ homogenéify of the ESPA this finding is consistent with the evidence. The Hearing
Officer concluded that the Director’s reasoning was sound as a matter of common sense
until a better margin of error is established, This Court agrees that the evidence, albeit
conﬂicting7, supports the use of the 10 % margin of error as a minimum and is not
_arbiu‘arf or capricious. That is all that is available. No evidence was presented to
establish a higher margin of enar or to controvert that the margin of error is less than
10%. »

. The next issué concerns the application of the margin of error to exclude from
administration junior rights falling within the margin of error. The Director justified
excluding water rights within the margin of error based on applying a “full economic
dévelopment of the aquifer” analysis. The Director reasoned:

You only curtail junior priority rights when you know it will result in a
meaningful amount of water being available to the senior.

¢ Development of the ESPA model has not proceeded to the point where a margin of error has been
developed. R. Vol. 16 at 3702,

7 Exh. 312, Brockway Testimony at 12 (not possible to assign confidence level without extensive research).
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And the reason ties back to into the 42-226 provision, is that if you’re
curtailing junior priority rights because it might make a difference but you
don’t know for sure that it will, that’s not providing for full economic
development pursuant to 42-226. And its also inconsistent with — the
portion of the common law doctrine of prior appropriation that promotes
maximum utilization of a scarce resource . . . [Aln equally important
principle ‘in the prior appropriation doctrine is that that’s articulated in
Idaho Code 42-226. And that[s] maximum utilization of the resource.

TR. at 1167-68 (Dreher testimony). The Hearing Officer justified the use of the trim-
'line to exclude juniors from administration based on “public interest” considerations.
which are incorporated into CMR 020.03. CMR 020.03 provides:

Reasonable Use of Surface and Ground Water. These rules integrate
the administration and use of surface and ground water in a manner
consistent with the traditional policy of reasonable use of both surface and .
ground water. - The policy of reasonable use includes the concepts of
* priority in time and superiority in right as being subject to conditions of
reasonable use as the legislature may by law prescribe as provided in
Article XV, Section 5, Idaho Constitution, optimum development of water
resources in the public interest prescribed in Article XV, Section 7, Idaho
Constitution, and full economic development as defined by Idaho law. Aa
appropriator is.not entitled to command the entirety of large volumes of
water in a surface or ground water source to support his appropriation .
contrary to the public policy of reasondble use of water as described in this
-~ rule.

The Hearing Officer concluded although the CMR acknowledge the prior appropriation
doctrine:

[CMR] 020.03 acknowledges other elements. . . . In American Falls
[AFRD #2] the Supreme Court determined that the Conjunctive
Management Rules are not facially unconstitutional. Rule 020.03 is at the
heart of the rules and how they will be applied. Had any rule been subject
to a facial challenge, 020.03 was one. It was adopted October 7, 1994,
and has remained untouched by the Legislature or the Supreme Court. It
incorporates the law as it developed. “First in time, first in right” is
fundamental to water administration but is subject to consideration of the
public interest. The Director is not limited to counting the number of
cubic feet per second in the decree and comparing the priority date to
other priority dates and then ordering curtailment to achieve whatever
result that action will obtain regardless of the consequences to the State,
its communities and citizens. These conclusions have significance in
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several issues in this case. They affect the Director’s use of the so-called
“trim line,” a point of deparfure beyond Whlch curtailment was not
ordered.

R. Vol. 16 at 3706.

Although “full economic development” of ground water and “public interest
criteria” may bolster the Director’s use of the trim-line, the Court concludes that the use
of a trim-line for exclﬁdjng juniors within the margin of error is acceptable simply base::d
on the function and application of a model.® This case does not involve a “battle of the;.

‘models.” Rather, there is 'only one model involved that was developed with input fro;n
various stakeholders and calibrated using data over a 22 year period. The Hearing .
Officer found that that despite its limitations, the ESPA model is. the best science and
administrative tool available. R. Vol. 16 at 3703. The evidence also supports the
position that the model must have a factor for uncertainty as it is only a simulation or
. prediction of reality. As such, the ESPA model, less any assigned uncertainty, must
represent the most conclusive evidence regarding the significance of the hydraulic
connectivity of ground water wélls to a particular sub-reach and the effects bf curtailment
to that particular sub-reach. Given the function and purpose of a model it would be
inappropﬁate to apply the results independent of the assigned margin of error.
Accordmgly, the Director did not abuse dlscretlon by applying the 10 % margm of error

‘trlm line.”

C. The Director’s Apportionment of Flows to Spring Complexes is supported by
the Evidence and is not Arbitrary or Capricious.

The ESPA model was designed to predict the effects of curtailment to sub-reaches
but not to specific spring outlets within the sub-reach, which is a significant limitation
with respect to responding to these two delivery calls. Blue Lakes diverts from Alpheus
Creek which is fed from specific springs located in the Devil’s Washbowl to Buhl Gage
spring reach. The Devil’s Washbowl to Buhl Gage sub-reach is approximately 24 miles
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long. In conjunction with applying the ESPA model, Director Dreher determined that
curtailment of 57,220 acres would result in a gain of 51 cfs to the sub-reach. Through
the use of USGS data for particular springs used to calibrate the model, the Director
concluded that the springs that supply Alpheus Creek would realize 20 % of the gain or
10 cfs. The remainder of the gain exits the aquifer through other spring outlets in the
sub-reach. Clear Springs” diverts from a 300 foot section of springs located in the Buhl -
Gage to Thousand Springs reach, which is approximately 11 miles long. In conjunction
with applying the ESPA model, -Di{ector Dreher determined that curtailment of 52,470
acres would result in a gain of 38 cfs to the sub-reach. Through the use of the USGS.dita
‘the Director determined that the springs that supply Clear Spring’s facility would realize” -
6.9 % of the gain or 2.7 cfs. The remainder of the gain to the sub-reach exits the aquifer
through other spring outlets. The Héaring Officer concluded that the percentage
calculations that would accrue to the respective springs were supported by the evidence.
R. Vol. 16 at 3710. The Hearing Officer also found that the percentages of the gainé that
~ would acerue to the respective springs supplying the Spring User’s facilities were usable
quantities. R. Vol. 16 at 3710. While the methodology used by the Director to estimate
the percentage allocation to the specific spring complexes is far from perfect, this Court
agrees that the percentdge allocation is supported by the evidence. The percentages
allocated to the spring complexes are based on the spring flow data used to calibrate the
ESPA model. While there was ;cestimony presented that there may exist -more accurate
methods for determining gains to particular spring complexes, no evidence of the
specifics for implementing the alternative methods or the results of such methods were
presented. See TR. 1866-67, (Brendecke Testimony); Exh 312 at 12-13 (Brockway
Testimony). Accordingly, given the data and methodology available to the Director, in
light of the limitations of the model, despite being subject to differences of opinion; the
apportionment was not arbitrary or capricious. While the Court does not find the
methodology to be arbitrary or capricious, the end result however, raises-significant
issues with respect to the disparity between the useable quantity of water made available

to the Spring Users and the scope of the curtailment to the Ground Water Users.

8 The Court included the Director’s reliance on fiill economic development to show that the Director
acknowledged that the concept of full economic development can appropriately be considered in
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D.  Reasonable Use and Full Economic Development, Public Interest Criteria,
the Swan Falls Agreement and the State Water Plan - -

‘The Hearing Officer recommended curtailment or replacement water in lieu of
curtailment based on the respective percentages calculated by the Director concluding: -

The curtailment by the former Director would improve the position of the
Spring Users to the level they could reasonably expect when their rights
were adjudicated. From that there is harm to ground water users who are |
curtailed, but it is reasonable considering priorities and the effects of their " =
pumping. The same would not be the case if the trim line were left out of
the consideration. This is not a case of saying crop farmers are more
important than fish farmers. It is the case where two businesses cannot
“command the entirety of large volumes of water in a surface or ground
water source to support [their] appropriation{s] contrary to the public
policy of reasonable use of water as described in this rule. Conjunctive
. Management Rule 020.03. :

R. Vol. 16 at 3713.

The Ground Water Users argue that the Director essentially protected the full

extent of the Spring User’s rights “to the level they could reasonably expect when their

rights were adjudicated” without taking into consideration the requirement of full
economic development of the aquifer, public interest criteria or the Swan Falls
Agreement and the State Water Plan,

The Ground Water User’s point out the significant disparity between the amount
of water use curtailed and the aﬁﬁcipated benefit to Blue Lakes and Clear Springs:

Assuming the typical annual diversion of four acre-feet per acre for
ground water rights located in the zone of curtailment, the curtailment of
57,220 ground water-irrigated acres eliminates the use of 228,880 acre-
feet annually. The estimated gain of 10 cfs fo Blue Lakes amounts to
7,276.0 acre-feet at steady state—just 3.2 percent of the total amount
curtailed acre-feet. The disparity is even more severe with respect to
Clear Springs where, assuming an annual diversion of four-acre feet per
acre, the curtailment of 52,470 acres eliminates the use of 209,880 acre-
feet at steady state. The estimated gain to the Snake River Farm of 2.6 cfs
amounts to 1,896.8 acre-feet annually, or 0.9 percent of the total amount
curtailed.

conjunctively administering ground and surface water sources.
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Ground Water User’s Opening Brief at 16.

This Court agrees in part and disagrees in part with pbsitiqn of the Ground Water
Users. To add more perspective in the case of Clear Springs, the Director determined the
wells impacting the sub-reach supply water to 52,470 acres. At an inch (.02 cfs) per acre
standard approximately 1049 cfs is required to irrigate 52,470 acres. In essence the
Director ordered curtailment of the diversion of 1049 cfs to provide a senior right with
2.7 ¢fs. Inthe case of Blue' Lakeg, the Director determined the wells impacting the reach
supply water to 57,220 acres. At the same inch per.acre standard 1144 cfs is required.£6
irrigate '57,220 acres. The Director essentially ordered the curtailment of 1144 cfsto
provide a senior right with 10 cfs. While the Director did take into account full economic
development and the Hearing Officer considered the public interest criteria in suplﬁort of
using the margin of error trim—liile, this Court reads the law regarding the state’s policy of
firll economic development of ground water resources as standing for more than just
lending support for factoring a margin of error into a scientific model to account for
uncertainty. Howew)er, for the reasons discussed at length below, in the end, the result
 turns on the limitations of the model as applied to these particular set of circumstances;
the const_itﬁtionally engrained burdens of proof; and treating all ground water pumpers as
being similarly situated, which they are not.

1. The “Full Economic Development” policy of the Ground Water Act applies
to hydraulically connected spring rights.

The prior appropriation doctrine is deeply rooted in Idaho law. Article 15 § 3 of
the Idaho Constitution provides: ' '
The right to divert and appropriate the unappropriated waters of any
natural stream to beneficial uses, shall never be denied . . . Priority of
appropriation shall give the better right as between those using the water .

Idaho Const. Axt. 15 § 3; see also Malad Valley Irrigating Co. v. Campbell, 2 Idaho 411,
18 P. 52 (1888) (recognizing doctrine prior to statehood). A core tenet of the prior

appropriation doctrine is the principle of “first in time first in right.” 1899 Idaho Sess.
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Laws 380 (codified at 1.C. § 42-106) (“As between appropriators first in time is first in
rightf’). Originally the Idaho Constitution was silent as to the appropriation of ground |
water. In 1899, the Idaho legislature addressed ground water by declaring that
subterranean waters were subject .to appropriation. 1899 Idaho Sess. Laws 380 (codified -
at 1.C. § 42-103) (“The right to the use of the unappropriated waters of rivers, streams,
lakes, springs, and of subterranean waters or other sources within the state shall hereafter -
be acquired . . . .”) Historically, the prior appropriation doctrine was also applied to
disputes involving ground water. Hinfon ¥, Little, 50 Idaho 371, 296 P. 582 (1931);
 Sillkey v. Tiegs, 51 Idaho 344, 5 p. 2d 1049 (1931). o
In Nok v. Stoner, 53 Idaho 651, 26 P. 531 (1933), the Idaho Supreme Court
addressed the issue of maintenance of water tables in 2 dispute involving a junior well
- interfering with a senior ground water right. The Court concluded that senior well
owners were protected absolutely to the extent of their historical pumping level. Junior
 well owners could continue to i)ump so long as they held the senior harmless for the cost
modifying or lowering the senior’s means of diversion such that the senior received the
same flow of water. Id. at 657, 26 P.2d at 1114. In 1951, the Idaho legislature enacted
the Ground Water Act, Idaho Code 42-226 et. seq., which among other things, modified
the common law ruling in NoA. 1951 Idaho Sess. Laws, ch. 200 § 1, p.423. Although
amended several times since its _eﬁactment, in 1953 the Act was amencied to include
provisions still in effect today aﬁd that are relevant to theée proceedings. These
provisions include in relevant part:

The traditional policy of the state of Idaho, requiring the water resources
of the state to be devoted to beneficial use in reasonable amounts through
appropriation, is affirmed with respect to the ground water resources of the
state as said term is hereinafier defined and, while the doctrine of “first in
time is first in right” is recognized, a reasonable exercise of this right
shall not block full economic development of underground resources.
Prior appropriators of underground water shall be protected in the
maintenance of reasonable ground water pumping levels as may be
established. by the director of the department of water resources as herein
provided.
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I.C. § 42-226 (emphasis added). Idaho Code § 42-230 of the Act defines ground water as
“all water under the surface of the ground whatever may be the geological structure in
which it is standing or moving.”

In Baker v. Ore-Ida Foods, Inc., 95 Idaho 575, 513 P.2d 627 (1973), the Idaho
Supreme Court addressed the application of the Ground Water Act in a dispute between
ground water pumpers. The Court noted that the holding in NoA was “inconsistent with -
the full economic development of our ground water resources” and that “the Ground
Water Act was intended to eliniiﬁate.the harsh doctrine of Noh.” Id. at 581-82, 513 P.2d
 at 633-34. The Court concluded thé.t the Act is “consistent with the constitutionally
eﬁuﬁcia;ced policy of promoting optimum development 6f water resources in the public
interest.” Id. at 584, 513 P.2d at-636 (citing Idaho Const. Art. 15 § 7). Ultimately the
Court held that the Ground Water Act “clearly prohibits' the withdrawal of ground water
beyond the average rate of future recharge” but that:

[A] senior appropriator is not absolutely protected in either his historic
water level or his historic means of diversion. Owr Ground Water Act
contemplates that in some situations senior appropriators may have to
accept some modification of their rights in order to achieve the goal of full
economic development. . . .

In the enactment of the Ground Water Act, the Idaho legislature decided,
as a matter of public policy, that it may sometimes be necessary to modify
private property rights in ground water to promote full economic
development of the resource . . . . '

We conclude that our legislature attempted to protect historic water rights
while at the same time promoting full economic development of ground
water. Priority rights in ground water are and will be protected insofar as
they comply with reasonable pumping levels. Put otherwise, although a
senior may have a prior right to ground water, if his means of diversion
demands an unreasonable pumping level his historic means of diversion
will not be protected.

Id. at 584, 513 P.2d at 636 (citations omitted).

In Parker v. Wallentine, 103 Idaho 506, 650 P.2d 648 (1982), a subsequent case
that addressed the application of the Ground Water Management Act to a domestic water'
right, the Idaho Supreme Court acknowledged “Article XV § 7 of the Idaho Constitution

[US]
Ll
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provides in relevant part: “There shall be constituted a water resource agency . . . which
shall have the power to formulate and implemeit a state water plan for optimum
deveiopment of resources in the public interest . . . under such laws as may be prescribed
by the legislature.’ . . . The Ground Water Act was the vehicle chosen to by the
legislature to implement optimum development of water resources.” Id. at 511-12, 650
P.2d at 653-54.

Although the cases addressmg the Ground Water Act involve disputes between
ground pumpers, the Ianguage of theAct extends its application to hydraulically
connected surface sources. Idaho Code 42-237(a) and (g) provide in relevant part: . "

a. In the administration and enforcement of this act and in the
effectuation of the policy of this state to conserve its ground water
resources, the director of the department of water resources zn his sole
discretion is empowered . .

g. To supervise and control the exercise and administration of all
rights to the use of ground waters and in the exercise of this discretionary
power he may initiate administrative proceedings to prohibit or limit the
withdrawal of water from any well during any period that he determines
that water to fill any water right in said well is not there available. To

-assist the director of the department of water resources in the
administration and enforcement of this act, and in making determinations
upon which said orders shall be based, he may establish a ground water
pumping level or levels in an area or areas having a common ground water
supply as determined by him as hereinafter provided. Water in a well
shall not be deemed available to fill a water right therein if withdrawal
therefrom of the amount called for by such right would affect, contrary to
the declared policy of this act[’], the present or future use of any prior

surface or ground water right or result in the withdrawing of the ground

water supply at a rate beyond the reasonably anticipated rate of future
natural recharge.

(emphasis added).
“Where a statute is clear and unambiguous the expressed intent of the legislature

must be given effect. . . . There is no indication that the words of the Ground Water Act

® The langnage “contrary to the policy of this act” modifies “any prior or surface or ground water right” and
therefore must be given effect. Senior surface and ground water users are protected in their means of
diversion so long as their appropriations are consistent with the policy of the Act. See supra 1.C. § 42-226
for declared policy of Act (* while the doctrine of “first in time is first in right” is recognized, a reasonable
exercise of this right shall not block full economic development of underground resources. . .).
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should be interpreted in any way other than as they are nor;:naﬂy used.” Parker at 511,
650 P.2d 653 (citation omitted). Accordingly, under this Court’s plain reading of the
language of the Act, any surface water appropriation fed from a hydraulically connected
ground water source regulated by the Act is effected by the Act. The Court’s reading of
the Ground Water Act is also consistent with the “Reasonable Use of Surface and Ground
Water Policy” embodied in Rule 020.03 of the CMR, the constitutionality of which was
upheld by the Idaho Supreme Court in AFRD#2. See supra (“An appropriator is not
| entitled to command &e enti.ret'y_ of large volumes of water in a surface or ground water
source to support his appropriation contrary to the public policy of reasonable use of =
water as described in this rule”).

' The policy of full economic development of ground water resources is consistent
with the prior appropriation doctrine which mcdrporates a “public interest” component.
See Schodde v. Twin Falls Land & Water Co., 224 U.S. 107, 123 (1912) (appropriator not
entitled to entire flow of river to support means of diversion); Poole v. Olavson, 82 Idaho
496, 502 356 P.2d 61, 67 (1960) (policy of law of state is to secure maximum use and
benefit, and least useful use of its water resources); Washington State Sugar Co. v.
Goodrich, 27 Idaho 26, 44, 147 P. 1073, 1091 (1915) (policy of state to require highest
" and grea;cest possible duty from water of the state); Farmer’s Cooperative Ditch Co. v.
Riverside Irr. Dist., 16 Idaho 525, 535-36, 102 P. 481, 491-92 (1909) (economy must be

required and demanded in the Lisé and application of water); L.C. § 42-101 (“Water being
essential . . . depending upon its just appoﬁoment to, and economical use by, those
"making beneficial application of the same. . . .””); Idaho Const. Art XV § 5 (such priority
of right shall be subject to such reasonable limitations . . .); Idaho Const. XV § 7 (State
Water Resource Agency shall have power to formulate and implement state water plan
for optimum development of water resourceé in the public interest).

Ultimately what this means is that a senior surface right that depends on a
connected aquifer for essentially what amounts to “dead storage” to support the means of
diversion may not be not absolutely protected in the historic means of diversion to the
extent the “dead storage” is not subject to appropriation or development by subsequent
appropriators. While the senior would still be protected as to the full quantity of the

water right, the means of diversion may have to be modified to access the full quantity.
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In the end, what constitutes reasonable or acceptable amount of “dead storage” is a
determination left to the Director. Accordingly, the Director did not act contrary to
law by considering the public interest and full economic development in considering
the scope of curtailment of ground water wells in order to satisfy the rights of the

senior Spring Users.

' 2. The Director did not err in his application of the full economic development
or public interest analysis..”

=

=

_ ' The next issue is whether the Director erred or abused his discretion in the |
determination of what constitutes full economic development. The Director used full
economic development for his implementation of the “trim-line.” The application of the
“trim-line” effectively reduced the scope of curtailment in the case of Blue Lakes’
delivery call from 300,000 acres to 57,220 acres and in the case of Clear Springs®

- delivery. call from 600,000 acres to 52,470 acres. R. Vol. 16 at 3711. The Director

concluded that this result was not a monopolization of the resource.’® The Ground Water

~ Users point to the significant disparity between the useable quantities of water made ,

available to the Spring Users and the scope of the curtailment to the Ground Water Users.

This Court notes that the disparity is further exacerbated by the fact that the majority of

the projected increase to the respective sub-reaches is water not used by the Spring Users

and discharges from the aquifer through other spring complexes. While this Court
acknowledges the disparity, ultimately the case has to be evaluated within the context of
the standard of review.

The evidence in this case is overwhelming that the curtailment of ground water
does not result in a timely proportionate increase to spring flows. Implicitin the CMR is
the acknowledgment that there will be a disparity in the ground water use curtailed and
the quantity of surface water produced. For example, the CMR provide for phased-in -
curtailment or mitigation where the effects of curtailment will not be immediateiy
measurable. CMR 020.04, 040.01a. The CMR do not establish an acceptable or

1% Without the trim line the scope of curtailment would have been much larger. Accordingly, ground
pumpers were permitted to continue to use water.
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reasonable ratio nor has the Legislature. Nor do the CMR require that a surface right
holder automatically convert to ground water pumping. Instead the CMR speak in terms
of “reasonableness.” Accordingly, any public interest or full economic development
analysis has to start with the premise that a certain amount of undeveloped water or “dead
storage” is acceptable. The reasonable use of surface and ground water provisions of
CMR 020.03 and the full economic development provision of the Ground Water Act
contemplate a certain amount of balancing of the reasonable exercise of senior priority

1ights against the State’s policy of full economié development of its water resources.
Finally, and right, wrong or indiffegent, the Director is vested with a large amount of 5
discretion in making the determination as to what is “reasonable.” AFRD #2 at 875, 154 -
P.3d at 446. - |

A significant issue in AFRD #2 was the lack of objective criteria provided in the
| CMR, particularly with respect to the “reasonableness standard.” This problem was
. addressed at length in the opirﬁon of the district court:

The application of the CMR’s is further problematic because of the
absence of any objective standards from which to evaluate the criteria the
Director is to consider when responding to a delivery call. The CMR’s list
the various criteria the Director is to conmsider when responding-to a
delivery call, and then evaluate these criteria in the comtext of a
“reasonableness standard.” However, there is nothing more concrete 0~ =~
establish what is or is not reasonable. . . . The way the CMR’s are now
structured, the Director becomes the final arbiter regarding what is .
“reasonable” without the application or govemance of any express
objective standards or evidentiary burdens. The determination essentially
becomes one of discretion, which is incomsistent of the constitutional
protections specifically accorded water rights. The absence of any
meaningful burdens also eliminates the possibility for any meaningful
judicial review of the Director’s action as under applicable standards
of review, as any reviewing court would always be bound by the
Director’s recommendation as to what constitute reasonableness.

American Falls Reservoir District # 2 v. IDWR, Gooding Dist. Court Case No. CV-2005-
0000600, page 95 (;Tune 2, 2006) (Hon. R. Barry Wood) (emphasis added). The Idaho
Supreme Court upheld the constitutionality of the CMR despite the lack of objective
standards or criteria. AFRD #2 at 875-76, 154 P.3d at 446-47. If it is possible to define
such standards, perhaps this is a matter for the legislature to address.
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This however, does not mean the Ground Water Users ‘were entirely without
recouwrse. “Omnce the initial determination is made that material injury is occurring or will
occur, the junior then bears the burden of proving that the call would be futile or to
challenge in some other constitutionally permissible way, the senior’s call.” 4FRD # 2,
at 877, 154 P.3d at 449. The parties were given the opportunity for a hearing and to
present evidence in defense of the call and what is “reasonable.” However, no results of
alternative methodologies were presented from which to review the Director’s |
determination of reasonableness. The ESPA model only predicts gains that would accrue
to the slﬁeciﬁc sub-reaches as oppos"ed to the specific spring complexes. The Director
ordered curtailment based on the »ciﬁantities that would accrue to the two sub-reaches.
Replacement water was ordered based on estimated quantity that would accrue to the
spring complexes supplying the facilities as a result of the curtailment. For want of a
better available methodology, the Director treated all ground pumpers determined to be
impacting the entire sub-reach the same, even though a well immediately adjacent the
spring coﬁiplex may have much more significant of an iinpact to spring flows than a well
40 miles away. Evidence was presented by experts for both parties that m'ethods exist
for more particularly analyzing which wells more directly impact specific spring 4

complexes. TR. at 1866-67 (Brendeke Testimony); (Exh. 312 at 12-13, Brockway). - Zcoow - oo oo oo

Those methods may well have reduced the scope of the curtailment to produce the same
quantity of useable water to the".Spring Users specific spring complexes, thereby making
the Director’s scope of curtailment “unreasonable.” However, the results of any other
methodology supporting a more targeted séope of curtailment were not presented at the
hearing. ' The Director made the determination based on the evidence and
administrative tools that he had available. '

The Director also made the finding that the Spring Users were employing
reasonable diversion, conveyance efficiency and conservation practices pursuant to CMR
042.01.g. May 19, 2005, Blue Lakes Order at 59; July 8, 2005, Clear Springs Order at
36. He further found that based on the results of a field inspection there were no alternate

1 The Court can only surmise that the Ground Water Users deliberately decided not to present such
evidence. To have done so may have resulted in the interest of one ground water user being pitted against
another. Thus far the ground water users have presented a united front in this litigation.
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means of diversion or alternate points of diversion. Id. Director Dreher, in his testimony
explained why it was not reasonable {o require the Spring Users to drill horizontal wells

in order to.obta:in their water.

A. © Well, in my view it wasn’t reasonable because those horizontal
wells would simply capture water that otherwise would have been
discharged through other spring complexes. And so it would have,
assuming that other water right holders where the source of supply was the
spring also drilled horizontal wells, essentially it would result in, you
know a number of entities constructing and further constructing horizontal
wells, essentially competing with each other for the same source of . .
supply. It was not going to increase the supply overall and therefore was

not reasonable.

Q: Were there any other reasons that you determined that requiring
spring users to drill horizontal wells was not a reasonable requirement?

A, Well, if —there was a need to construct a Horizontal well, and if the

horizontal well would have enbanced [] the suppl[y]l—which I already said

it wouldn’t have. — I determined that it wasn’t —that was not a reasonable

expense that should be born by the senior if the need for the honzontal
. well was caused by injury from junior priority rights. .

TR. at 1360 (Dreher Testimoﬁy). The Director not only determined that sinkinga -- - - -
horizontal well would not enha.ncé water supplies but would also interfere with the spring
flows of other spring users. '

In the end, the Director balanced the reasonable use of the senior surface rights
against the State’s policy of full economic development and the public interest as
required by the CMR. While there may be significant disagreement over the Director’s
determination of reasonableness and the result ultimately reached, no concrete evidence
was presented of viable reasonéble alternatives. Accordingly, based on the applicable
standard of review, this Court cannot conclude that that Director abused discretion

or acted arbitrarily or capriciously in his determination.
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3. The Swan Falls Agreement and State Water Plan, while defining full
economic development of the ESPA, are insufficient for administering rights
on a smaller scale. . .

The Ground Water Users argue that the scope of curtailment also violates the
provisions of the State Water Plan and the Swan Falls Agreement. The Ground Water
+ Users’ argument is that to the extent curtailment of ground water rights to maintain spring
flows results in flows exceeding the minimum flow requirements at the Murphy Gauge,
the State Water Plan and Swan 'P"alls‘.Agreement are violated. The Hearing Ofﬁcer.
concluded on summary judgment tﬂat that the Spring Users were not parties tc the Swan
Falls Agreement and rejected the argument. R. Vol. 14 at 3240. While the Spring Users -
were not parties to the Swan Falls Agreement, the State Water Plan and the Swan Falls -
| Ag_reemeni establish at least on a macro scale what constitutes “full economic
development” of the ESPA. The intent of the Swan Falls Agreement was to provide for
full development of the ESPA below Milner Dam and satisfy Idaho Power’s hydrepovs}er
rights by n:ieeting the minimum flow requirements at the Murphy Gauge.'* See Exh. 437
at 5. For the reasons previously discussed, the rights of the Spring Users are subject to
the full economic development provisions of the Ground Water Act and the CMR.

The Ground Water Users argue that management of the ESPA based on the -
minimum flows at the Murphy Gauge not only facilitates full economic development but
also provides protection to both ’sPring users and hydropower rights. This is only
partially true. The State Water Plan and Swan Falls Agreement establish an overall
cumulative minimum for spring flows as measured at Murphy Gauge. The Murphy
Gauge is located on the main stem of the Snake River well below the Thousand Springs
area. Neither the State Water Plan nor the Swan Falls Agreement establishes minimum

flows for the particular sub-reaches or individual spring complexes at issue in this matier.

12 11 brief terms, the State Water Plan sets a “zero flow” at Milner Dam to allow for full development of the
River above Milner. The source for the Snake River below Milner relies on tributary flows and gains from
spring discharges from the ESPA. The State Water Plan also sets minimum flows at the Murphy Gauge
located below the Swan Falls Dam on the Snake River. Development of the ground water on the ESPA
affects the minimum flows. In resolution of a dispute over the status of Idaho Power’s hydropower rights,
the State and Idaho Power entered into the Swan Falls Agreement. Among other things, the Swan Falls
Agreement provided for the amendment of the State Water Plan raising the minimum flows at Murphy and
for the development of additional ground water “trust rights” on the ESPA. The intent being that Idaho
Power would be guaranteed minimum flows and the ESPA would be fully developed once the minimum
flows were reached, In 1992; a moratorium was placed on the issnance of new rights.
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' The Thousand Springs area is divided into six different sub-reaches and according to the
Director’s finding regarding the trim-line, pumping in one sub-reach may have no effect
on the spring flows in a different sub-reach. Therefore, it is possible for ground water
pumping to disproportionately deplete a particular sub-reach without affecting other sub-
reaches and still satisfy the terms of the Swan Falls Agreement. It is also possible for
ground water puﬁaping immediately adjacent to a spring complex to impact the spring -
complex and still satisfy the terms of the State Water Plan and Swan Falls Agreement. In

-other words, it is possible to over-develop a particular sub-reach and still satisfy the Swan

Falls Agreement. _ : e
Second, the Swan Falls Agreement only provides a minimum protection for
spring flows if the Director administers ground water rights on a long range and on an
anticipatory basis to meet the minimum flows at Murphy Geuge. At one point between .
2000 and 2004 there was concern that the flows at Murphy Gauge would drop below the
minimum flows. As a result of the delayed effect of curtailing ground water rights,
Director Dreher was prepared to issue curtailment orders to surface right holders on the
Snake River and then follow up later with the curtailment of ground water rights if
necessary. - TR. at 1421-22. If surface rights were curtailed to meet the minimum flows,
none of the water realized from the curtailment would have benefitted the aquaculture -
_ facilities.® Id: Accordingly, because the Swan Falls Agreement does not define full
economic development on a more regional basis and until such time as the ESPAis

administered on a long range basis to meet the minimum flows™, the Swan Falls

¥ Former Director Dunn illustrated this problem in his testimony when hie explained his understanding of
what would happen if the flows at Murphy were to drop below the minimurss.

Its my opinion that the state would be obligated to do one of two things. Either have
obtained storage water upstream that can be released down to angment the flow; or
they’re going to have to compensate Idaho Power Company in dollars to help then
recover the loss of energy because the flows went down.

TR. at 1047 (Dunn}.

" Meaning the aquifer is managed such that sources other than ground water rights from the ESPA do not
need to be relied on to satisfy minimum flows in times of shortage even on a short term basis. Ifthe
minimum flows are in danger of not being met then by implication spring flows are reduced. Relying on
non-ESPA sources to satisfy minirnum flows effectively bypasses the springs affording no reliefto the
Spring Users.
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Agreement and State Water Plan are not conclusive of full economic development in

responding to individual delivery calls.
E.  Thereplacement water plans.

In the May 19, 2009 Blue Lakes Order, the Director found that Blue Lakes’ water
right no. 36-07427 suffered material injury, due to the pumping of junior priority ground
water rights. Based on this dete@ation,‘ thg Director ordered curtailment of 57,220
acres, which would produce 10 cfs to Blue Lakes. The Director further concluded that™
. “[u]nless a replacement water supply of suitable water quality for use by Blue Lakes
Trout is provided by the hblderg of junior priority ground water rights causing material
injury to water right no. 36-07427, or by the ground water district(s) or irrigation district
through which mitigation can be provided, the Director should order the curtailment of
such righté. ..” R.Vol. 1 at71. In sum, the Director ordered replacement water in lieu of
curtailment provided by the holders _bf the junioi' ground water rights. On June 7, 2005,
the Director partially approved the Ground Water Users’ replacement water plan, without
a hearing. Howe\}er, the Director ordered that the ground users had seven days to amend
. their plan to sufficiently provide for the full 10 cfs required by the Director’s original
Order. On July 6, 2005, the Director approved the ground water usér’s supplemental
replacement water plan. - |

~ Similarly, in his July 8, 2005 Order, the Director found material injury to Clear
Springs’ water right nos. 36-04013B and 36-07148. Again, the Director ordered -
curtailment of acres, but to be “offset by verified substitute curtailment, until there is no
longer material injury.” Id. at 520. In 2006, the Ground Water Users filed a joint
replacement water plan in response to both Orders issued by the Director. R. Vol. 5 at
881. However, this plan was not approved by the Director, and the Director did not order
curtailment at that time. On June 29, 2007, the Ground Water Users submifted another
replacement water plan. This plan was submitted in response to an Order Curtailing
Junior Priority Ground Water Rights, issued by the Director on June 15, 2007. R. Vol 7
at 1446, On July 5, 2007, the Director approved the Ground Water Users’ replacement

water plan. In addition, the Director ordered that a joint hearing, presided over by an
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independent hearing officer, commence in the matter of both the Clear Springs and the
Blue Lakes delivery calls. Jd. o
Under the CMR, the Director is charged with determining material injury to a

senior water user in an organized ground water district, after that user has initiated a call
by filing a petition with the Director. See CMR 040 and CMR 042. As a part of this
process, if the Director finds material injury, he must determine what amount of water is
owed to the senior user, in order to deterfnine if curtailment of junior water rights is
necéssary. In this case, both paﬁies argue that the Director exceeded his authority when
“he ordered replacement water in his May 19, 2009 Blue Lakes and his July 8, 2005 Clgar
Springs., Orders. First, the Ground Water Users argue that the Director exceeded his
authority by not providing the parties an opporﬁmity for a hearing before ordering a
replacement water plan. Second, the Spring Users argue that the Director does not have
the power to order replacement water under the CMR. Third, the Spring Users argue the
* Director also exceeded his aufhorlty when he approved replacement water plans without &
- hearing, as required by the CMR. Finally, the Spring Users argue that the Director
abused his discretion wheﬁ he did not order curtailment after finding that the initial

replacement water plans were insufficient to satisfy senior surface rights. - - - - ----- -

1. LC. § 42-607 and the CMR do not expressly require the Director to
hold a hearing before issuing an order of curtailment in an organized
water district. "

Blue Lakes and Clear Springs initiated the delivery calls at issue in this matter by
' requesting that the watermaster for Water District 130 administer water rights in Water
District 130. Water District 130 contains water rights that are hydrologically connected

through the ESPA to both Clear Springs’ and Blue Lakes’ water rights. 1.C. § 42-607
provides for the distribution of water rights within a water district:

42-607. Distribution of water.

It shall be the duty of said watermaster to distribute the waters of the
public stream, streams or water supply, comprising a water district, among
the several ditches taking water therefrom according to the prior rights of
each respectively, in whole or in part, and to shut and fasten, or cause to
be shut or fastened, under the direction of the department of water
resources, the headgates of the ditches or other facilities for diversion of
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water from such stream, streams or water supply, when in times of scarcity
of water it is necessary so to do in order to supply the prior rights of others
in such stream or water supply; provided, that any person or corporation
claiming the right to the use of the waters of the stream or water supply
comprising a water district, but not owning or having the use of an
adjudicated or decreed right therein, or right therein evidenced by permit
or license issued by the department of water resources, shall, for the
purposes of distribution during the scarcity of water, be held to have a
right subsequent to any adjudicated, decreed, permit, or licensed right in
such stream or water supply, and the watermaster shall close all headgates
of ditches or other diveisions having no adjudicated, decreed, permit or
licensed right if necessary to supply adjudicated, decreed, permit or
licensed right in such stream or water supply. So long as a duly elected .
watermaster is charged with the administration of the waters within a
water district, no water user within such district can adversely possess the
right of any other water user. '

=l

X2

1 C». § 42-607 makes clear that a watermaster in an organized water distxicf, such as Water
District 130, must administer adjudicated or licensed rights in times of shortage in order
to supply senior water users. The legislature authorized the Director to create such water
districts under I.C. § 42-604, in order to allow for ease of administration in times of

- shortage. There is no express requirement under this section for the watermaster to hold

a hedring prior to shutting off the headgates or ditches of junior water right bolders.  ~

However; because water rights are property rights, a due process argument can be mé.de
that notice and a hearing are indeed required before curtailment of such rights by a
watermaster under L.C, § 42-60;7 even absent an expressed requirement for a hearing
within the statute itself. ‘ :

1.C. § 42-603 authorizes the Director to adopt rules and regulations for the
distribution of water. The CMR supplement the Director’s authority in I.C. § 42-607.
- The CMR expressly distinguish between delivery calls made within an organized water
district (CMR 040), calls made outside an organized water district (CMR 030), and calls
made within a ground water management area (CMR 040). The CMR treat delivery calls
made outside of an organized water district as a “contested case” under IDAPA
37.01.01%, and expressly provide for notice and an administrative hearing process. CMR
030.02. Similarly, CMR 041.01 also requires a hearing, once a delivery call is initiated in

a ground water management area:
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041. ADMINISTRATION OF DIVERSION AND USE OE WATER
WITHIN A GROUND WATER MANAGEMENT AREA (RULE 41).

01. Responding to a Delivery Call. When a delivery call is made
by the holder of a senior-priority ground water right against

holders of junior-priority ground water rights in a designated ground water
management area alleging that the ground water supply is insufficient to
meet the demands of water rights within all or portions of the ground
~ water management area and requesting the Director to order water right
holders, on a time priority basis, fo.cease or reduce withdrawal of water,

the Director shall proceed as follows:’

a. The petitioner shall be required to submit all information
available to petitioner on which the claim is based that the
water supply is insufficient.

b. The Director shall conduct a fact-finding hearz'hg on the petition
at which the petitioner and respondents may present evidence on

the water supply, and the diversion and use of water from the
ground water ma.nagement area.

_ (emphésis added). However, the CMR do not require the same procedure before an order

~of cuﬁailment is entered in an organized ‘water district, under CMR Rule 40:

040 RESPONSES TO CALLS FOR WATER DELIVERY MADE BY
THE HOLDERS OF SENIOR-PRIORITY SURFACE OR GROUND
WATER RIGHTS AGAINST THE HOLDERS OF JUNIOR-
PRIORITY GROUND WATER RIGHTS FROM AREAS HAVING
A COMMON GROUND WATER SUPPLY IN AN ORGANIZED -

WATER DISTRICT (RULE 40).

01. Responding to a Delivery Call. When a delivery call is made by the
holder of a senior-priority water right (petitioner) alleging that by reason
of diversion of water by the holders of one (1) or more junior-priority
ground water rights (respondents) from an area having a common ground
water supply in an organized water district the petitioner is suffering
material injury, and upon a finding by the Director as provided in Rule 42
that material injury is occurring, the Director, through the watermaster,

shall:

a. Regulate the diversion and use of water in accordance with the
priorities of rights of the various surface or ground water users

whose rights are included within the district, provided, that

1 IDAPA 37.01.01 consists of IDWR’s procedural rules.
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regulation of junior-priority ground water diversion and use where
the material injury is delayed or long range may, by order of the
Director, be phased-in over not more than a five-year (5) period to
lessen the economic impact of immediate and complete
curtailment; or

b. Allow out-of-priority diversion of water by junior-priority
. ground water users pursuant to a mitigation plan that has been
approved by the Director.

02. Regulation of Uses of Water by Watermaster. The Director, through
. the watermaster, shall regulate use of water within the water district
pursuant to Idaho law and the priorities of water rights as provided in . _§*
- Section 42-604, Idaho Code, and under the following procedures: ..

- In an organized water district, as in this case, according to the CMR, the Director must

either order curtailment of the junior water rights, or allow out-of priority diversions

- pursuant to an approved mitigation plan. Mitigation plans under the CMR are governed
by Rule 43; |

~ 043. MITIGATION PLANS (RULE 43),
" . 02. Notice and Hearing. Upon receipt of a proposed mitigation plan the
~ Director will provide notice, hold a heanng as determined necessary, and
consider the plan under the procedural provisions of Section 42-222, Idaho - .
Code, in the same manner as applications to transfer water rights.

Once a mitigation plan has been proposed, the Director must hold a hearing as
determined necessary and follow the procedurai guidelines for transfer, as set out in I.C.

§ 42-222, which provides in relevant part:

Upon receipt of such application it shall be the duty of the director of the
department of water resources to examine same, obtain any consent
required in section 42-108, Idaho Code, and if otherwise proper to provide
notice of the proposed change in a similar manner as applications under
section 42-203A, Idaho Code. Such notice shall advise that anyone who
desires to protest the proposed change shall file notice of protests with the
department within ten (10) days of the last date of publication. Upon the
receipt of any protest, accompanied by the statutory filing fee as provided
in section 42-221, Idaho Code, it shall be the duty of the director of the
department of water resources to investigate the same and to conduct a
hearing thereon.
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(emphasis added). While the CMR aré vague with respect to procedural framework
comiponents, the Idaho Supreme Court acknowledged such and upheld the
constitutjonality of these rules in AFRD#2. As such, the Director is required to follow
the procedures for conjunctive administration as outlined in the CMR when responding to

a delive;y call between surface and ground water users.

3. The Director exceeded his authority by ordering replacement
water without a hearing and approving a mitigation plan withouta
hearing. o

In this case, the Director issued two orders in response to the delivery calls
initiated by Clear Springs and Blue Lakes. In each order, the Director ordered
curtailment, but allowed the junior Ground Water Users time to submit “replacement

water plans.” The face of each order contained the following paragraph:

“IT IS FURTHER HEREBY ORDERED that any person aggrieved by
- this decision shall be entitled to a hearing before the Director to contest
- the action taken provided the person files with the Director, within fifteen

..(15) days after the receipt of written notice of the order, orreceipt of-- e oo - oo

actual notice, a written petition stating that the grounds for contesting the
action and requesting a hearing. Any hearing conducted shallbein
accordance with the provisions of chapter 52, title 67, Idaho Code, and the
Rules of Procedure of the Department (IDAPA 37.01.01.) Judicial review
of any final order of thé Director issued following the hearing may be had
pursuant to Idaho Code § 42-1701A(4).”

R. Vol. 1, at. 75 and R. Vol. 3, at. 525. As a result, while L.C. § 42-607 and the CMR do
not provide for a hearing before an order of curtailment is entered, the Director
appropriately provided for a hearing, should any person aggrieved by his orders request
one: After the Director entered his May 19, 2005 Blue Lakes Order, the Ground Water
Users filed a request for a hearing within the 15-day timeframe, on June 2, 2005. The
Ground Water Users now argue that their due process rights have been violated because

they were not afforded a hearing at that time.'® IDWR contends that the Director was

' The Ground Water Users have filed six requests for hearing in this matter. Blue Lakes also filed at least
one request for hearing. See July 5, 2007 Order Approving Dairymen’s and IGWA s 2007 Replacement
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within his authority to order replacement water without a hearing in either delivery call
because such orders were issued on an “emergency basis.” This Court disagrees.

The Director categorized the circumstances surrounding these calls as an
emergency because the Ground Water Users had already made preparations for the
upcorning irrigation season. Asa result; the Director Believed that the Ground Water
Users required certainty as to what they were obligated to provide to the senior users,
prior to the start of the irrigation season. AIl delivery calls are emergencies in this sense.
However, the urgent nature of a &elivér‘y call does not excuse the Director from following
the procedu;al reqlﬁreménts' set out"in the CMR, and in his own orders. The Director_%gﬁd
IDWR are correct that issuing an initial order is proper because it puts the junior Ground -
‘Water Users on notice as to whe}t is owed to the seniors, and places the senior Spring .

- Users on notice as to what amount of water they are entitled to pursuant to the Director’s
investigatjon and determination of material injury. For practical reasons, before the
Director can hear evidence about water supply, diversion, and use of water, he must first
issue an order, informing the i)mties of his initial determination of material injury.

- However, once a hearing is requested by one of the parties pursuant to the provisions of

- the curtailment order itself, the Director is then required to hold-a hearing:- IDAPA - c-vioee oo v -

37.01.01.740; 1.C. § 42-1701A. . e

‘ Further, thisis consistent with constitutional due process requirements. The
Federal and the Idaho State Coﬁstitutioﬁs require that no state “shall deprive any person
of life, liberty, or property without due process of law.” U.S. Const., Amend. 14 §1;
Idaho Const. att. .I, § 13. A court must weigh three factors in order to determine what-
procedures are required to satisfy constitutional due process: “First, the private interest
that will be affected by the official action; second, the risk of an erroneous deprivation of
such interest through the procedures used, and the probable value, if any, of additional or'-
substitute procedural safeguards; and finally, the Government's interest, including the
function involved and the fiscal and administrative burdens that the additional or
substitute procedural requirement would entail.” Mathews v. Eldridge, 424 U.S. 319, 335,
96 S.Ct. 893, 903, (1976). Generally, notice and a hearing are required by law before

Water Plan, Rescinding 2007 Curtailment, and Setting Hearing and Prehearing Schedule, R. Vol. 9, 1910.
Clear Springs also filed a request for hearing on July 25, 2005. R. Vol. 3 at 557.
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deprivation of property rights, except in “extraordinary situations.” Lowder v. Minidoka
County Joint School Dist., 132 Idaho 834, 840, 979 P.2d 1192, 1198 (quoting Boddie v.
Connecticut, 401 U.S. 371, 379, 91 S.Ct. 780, 786, (1971)). In some cases, however,
taking into consideration the Mathews factors above, a postdeprivation hearing will
satisfy constitutional due process. Zinermon v. Burch, 494 U.S. 113, 128-129, 110 S. Ct.
975, 984-985 (1990). -

* Inthis case, the Director did not provide a hearing before issuing orders of
curtailment.)” In addition, he di& not hold a hearing on the 2005 orders of curtailment
until 2007. Taking into consideration the interests of the senior and junior water usctg;f:’-
along Wﬁh the Director’s interest in efficiently administering water rights, this Court
finds that providing the parties W1th a hearing after the initial curtailment orders were
issued would have been consistént. with due process. A hearing is not required béfore. the
curtailment orders are issued bedause, as mentioned above, the Director is required by the
CMR to make an initial material injury determination and must put both the senior and
junior water users on notice of his decision. However, after the initial order is issued and

. pursuant to the constitutional requirements of due process, the parties pursuant to notice

and upon request are entitled to a hearing before the junior rights are-curtailed and before. ...

. the senior rights are injured further. ~ e

4. The Director’s order of replécement water was a mitigation
plan for purposes of the CMR.

The Spring Users argue that the Director does not have the authority under the
CMR to order a replacement water plan. They contend that the Director must either order
curtailment of junior rights, or accept out-of-priority diversions pursuant to an approved
mitigation plan. IDWR in turn argues that the Director has the authority to order
replacement plans in order to offset the injury suffered by the senior water users as an
alternative to curtailment, pursuant to his authority under I.C. § 42-602. Further, IDWR
argues that the Director is not limited to the procedures set out in the CMR, because

Y The Director did hold a hearing on June 5, 2006, for the sole purpose of reviewing 2005 mitigation plans.
See R. Vol. 6 at 1186. In addition, the Director ordered a hearing in front of an independent hearing
officer, which took place in late 2007. See R. Vol. 7 at 1446.
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under Rule 5, “[n]othing in these rules shall limit the Director’s authority to take
: alternativé or additional actions relating to the management of water resources as
provided by Idaho law.” ‘

Replacement water is a tool that the Director may use when administering water
rights under 1.C. § 42-602, in order to offset injury to senior users during times of
shortage. Generally, however, replacement water provided by a junior to satisfy a senior
water right is delivered directly to the senior’s place of use in order to replace the water
that the senior cannot receive vié his.traditional means of diversion. In this case, the
Director ordered that “replacement water” be delivered to Clear Springs and Blue Lalges
via a number of methods, inclﬁding substitute curtailment and aquifer recharge. Due to |
the unique relationéhip between surface and ground water, replacement water delivered
via recharge and substitute curtailment is delayed, whereas replacement water delivered
directly to the senior’s place of use has an unmedlate effect. Therefore, there is a dlstmct
difference between a replacement water plan in the traditional sense and the replacement
water plan ordered in this case. The replacement water plan ordered in this case is for all
_intents and purposes a mitigation plan under the CMR. Perhaps Mr. Luke characterized it
-best in this.testimony. where he states: “Yeah. It seems like semantics to me.”-TR. at 748

(Luke). While the Director has the authority to order replacement water in orderto ... ..

immediately offset injury, in this case, the Director’s “replacement plan™ was instead a

- “mitigation plan” within the apblication of the CMR. A

' Finally, while it is true that the Director’s authority is not limited to the standards
set out in the CMR, the CMR provide the mechanism for the Director to use when
conducting conjunctive administration. The Idaho Supreme Court upheld the
constitutionality of these rules in AFRD#2. Therefore, the Director should adhere to the

CMR when responding to a conjunctive management delivery call.

5. The Director exceeded his authority when he did not provide
opportunity for a hearing in response to the submission of
the Ground Water Users’ mitigation plans.

As mentioned Aabove, CMR 043 sets out the procedures for responding to the

submission of a mitigation plan. Once a junior water user files a mitigation plan with the
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Director, the Director must hold a hearing as determined necessary before approving such
aplan. Rule 43 requires the Director to followﬂthe procedures for a transfer under I.C. §
42-222. In this case, the Director did not provide for a hearing after the junior Ground
Water Users submitted mitigation plans. Instead, he approved such plans without 2
hearing, and therefore exceeded his authority.

Without providing an opportunity for a hearing consistent with CMR 043, the
Director had no authority to approve a mitigation plan and should therefore have issued
an order curtailing junior groun(i water pumping. While the Director held a hearing in
June 2006, this was almost one year - after his initial approval of the Ground Water Usel’s
Blue Lakes mmgatlon plan, and is an untimely response to a delivery call under AFRD#Z
R. Vol. 6 at 1186. As was cited by all parties in this case, the Idaho Supreme Court held

'in AFRD#2 that before having z; hearing, “[i]t is Vasﬂ}.r more important that the Director
have the necessary pertinent information and the time to make a reasoned decision based
on the original facts.” Id. at 875, P.3d at 446. However the Court also held that “a
tlmely response is required when a delivery call is made and water is necessary to
respond to that call.” Id. at 874, P.3d at 445. Clearly, this is such a case. Because the

Director waited one year to hold a hearing on mitigation plans that were submitted to him

soon after issuing his curtailment orders, he abused his discretion. The delay in holding a .

hearing as reciuired by the CMR was unreasonable, in light of the “emergency” nature of
all delivery calls. Under the CMR, a more appropriate course of action for the Director to
follow would have been to issue the initial curtailment order, provide the junior Ground
. Water Users time to submit a mitigation plan before making that order final, and then
bold a hearing on the order of curtailment and material injury (as discussed in the

previous section) and the mitigation plan at the same time.'®

18 This matter was further complicated by the averlap between the two delivery calls. A mitigation plan
submitted by the Ground Water Users in response to the Blue Lakes call was determined by the Director to
apply to both delivery calls, even though it was submitted by the Ground Water Users prior to the
Director’s July 8, 2005, Clear Springs Order. See R. Vol. 5 at 805-811. The Director did not require an
additional mitigation plan specific to Clear Springs until April 2006, nine months after his July 8, 2005,
Clear Springs Order. Id. Thereafier, the Director held a hearing on the sufficiency of the mitigation plans
submitted by the Ground Water Users. However, this hearing took place almost a year after approving the
Ground Water Users 2005 mitigation plan and eleven months after issuing his July 8, 20035, Clear Springs
Order. R. Vol. 6 at 1186.
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In his July 5, 2007 Order Approving Dairymen’s and the Ground Water Users’

2007 Replacement Water Plan, Rescinding 2007 Curtailment, and Setting Heaﬁ'ng and
Prehearing Schedule, the Director stated that the reason for the delay in hearing was due
to “legal maneuvering of the parties, requests by the parties for schedule changes, and
matters wholly unrelated to the delivery call proceeding initiated by Blue Lakes see
AFRD#2” R. Vol. 9 at 1910. In additjon, the Hearing Officer and IDWR argue that
because the constitutionality of the CMR was up on review before the Supreme Court,
the Director was within his discfetion to delay the hearing. None of these factors provide
an excuse for failure to conduct a tiinely hearing. When the Director recognized matefial
injury to Clear Springs and Blue Lakes under the criteria set out under CMR 042, he was -
obligated to follow the procedures outlined in the CMR and providé the parties with due

- process. By delaying the hearing on this matter, both paﬁies continued to suffer injury

and uncertzinty, at great expense to both sides.

6. The Director abused his discretion when he did not order curtailment
once he found that the mitigation plans were inadequate to satisfy Clear
Springs’ and Blue Lakes’ rights.

.In2005, the Ground Water Users submitted mitigation plans that were approved - ... ... ... .

by the Director, both-of which appeared to be sufficient to satisfy senior priority rights
under the Director’s original cuﬁai!ment orders. However, in 2006 the Director did not
approve the Ground Water Users’ 2006 mitigation plans, due to Judge Wood’s decision
that the CMR were unconstitutional. At the time, the Director argued that he could not
have approved mitigation plans until the Idaho Supreme Court heard the matter. The

~ Spring Users argue that the Director still had the duty to administer water rights under
Title 42, including the duty to accept mitigation plans: However, at that time, the
Director took no action.

In 2007, after the Idaho Supreme Court’s decision reviewing the CMR in
AFRD#2, the Director once again ordered curtailment. R. Vol 7 at 1446. The Ground
Water Users in turn submitted a joint mitigation plan in response to the Director’s Order
of Curtailment. The Ground Water Users were required by the Director to provide 30 cfs

under phased-in curtailment, but the joint mitigation plan provided for only 19.6 cfs to
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Blue Lakes. As a result, enforcement of the Director’s Order was stayed so that the
juniors could have a chance to provide the full amount of water required. In addition,
the Ground Water Users were also required to provide 23 cfs undér the phased-in
curtailment. However, the Ground Water Users’ mitigation plan provided for only 10.6
cfs to Clear Springs. Again, curtailment was suspended by the Director so that the junior
Grouﬁd Water Users could submit another plan. Finally, after the Ground Water Users
submitted a supplemental joint mmgatlon plan, the Director approved it without a
hearing, even though the amount of mitigation provided still fell short of what he mltlally
required. See Director’s Order, R. Vol. 9at 1911. The Director approved the Groun,_,_g“
Water Users supplemental plan because he found that the senior users were owed less =~ -
replacement water for two reasons: 1) it was late in the irrigation season, so they required
less water and 2) the Director used a different analysis to determine how much water
Would be needed by the senior users (he used a ‘steady-state’ version of the model
or1g1na11y, but in this determination, switched to a ‘transient’ analy31s) In any event, the
Director acknowledged in his Order approving the supplemental plan that the amounts in
the plan were insufficient to meet the senior’s needs. However, the Director rescinded
his eartier Order of Curtailment and approved the mitigation plan regardless. Id.

The Spring Users argue that the Director abused his discretion by approving
mitigation plans that admittedly were insufficient to satisfy senior surface rights. This
Court agrees. Under CMR 040,' the Director, upon a finding of material injury, is
required to order curtailment of junior rights, or accept out-of-priority diversions pursuant
to an approved mitigation plan. CMR 043 provides the factors that the Director should
take into account when approving such a plan:

03. Factors to Be Considered. Factors that may be considered by the
Director in determining whether a proposed mitigation plan will prevent
injury to sendor rights include, but are not limited to, the following:

a. Whether delivery, storage and use of water pursuant to the
mitigation plan is in compliance with Idaho law.

b. Whether the mitigation plan will provide replacement water, at
the time and place required by the senior-priority water right,
sufficient to offset the depletive effect of ground water withdrawal
on the water available in the surface or ground water source at
such time and place as necessary to satisfy the rights of diversion
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Jfrom the surface or ground water source. Consideration will be
given to the history and seasonal availability of water for diversion
S0 as not to require replacement water at times when the surface
right historically has not received a full supply, such as during
annual low-flow periods and extended drought periods.

¢. Whether the mitigation plan provides replacement water
supplies or other appropriate compensation to the senior-priority
water right when needed during a time of shortage even if the
effect of pumping is spread over many years and will continue for
years after pumping is curtailed. A mitigation plan may allow for
multi-season accounting of ground water withdrawals and provide

- for replacement water to take advantage of variability in seasonal - #*
water supply. The mitigation plan must include contingency )
provisions to assure protection of the senior-priority right in the
event the mitigation water source becomes unavailable.

0. Whether the petitioners and respondents have entered into an
agreement on an acceptable mitigation plan even though such plan ..
may not otherwise be fully in compliance with these provisions.
(emphasis, added). The CMR contemplate that the Director will take into account
whether or not the plan will satisfy the senior priority water rights, and only approve such
aplan if it 'accomplishes that goal, unless some other agreement can be reached between
the Spring Users and the Ground Water Users. For instande, CMR 040.05 provides:

05. Curtailment of Use Where Diversions Not in Accord With
‘Mitigation Plan or Mitigation Plan Is Not Effective. Where a mitigation
plan has been approved and the junior-priority ground water user fails to
operate in accordance with such approved plan or the plan fails to mitigate
the material injury resulting from diversion and use of water by holders of
Junior-priority water rights, the watermaster will notify the Director who
will immediately issue cease and desist orders and direct the watermaster
to terminate the out-of-priority use of ground water rights otherwise
benefiting from such plan or take such other actions as provided in the
mitigation plan to ensure protection of senior-priority water rights.

(emphasis added). In this case, no agreement between the parties was reached, and the
mitigation plan was by the Director’s own admission inadequate to satisfy senior priority
rights. See Director’s Order, R. Vol. 9 at 1911. As stated above, the Idaho Supreme
Court upheld the constitutionality of the CMR as the guidelines and procedures for
conjunctive administration in the State of Idaho. The Director is obligated to follow the

rules when administering ground and surface water rights in an organized water district in

ORDER ON PETITION FOR JUDICIAL REVIEW 54



response to a delivery call. As such, under the CMR, if a mitigation plan is not sufficient
to satisfy senior priority water rights, the Director must order immediate curtailment.
The rules do not provide for another altemaﬁvé.

While the Court has determined that the Director abused his discretion and
" exceeded his authority by failing to hold a timely hearing on proposed mitigation plans
and ordering replacement water without holding a timely hearing, and failing to order
curtailment after finding the mitigation plans to be inadequate, the Court recognizes, as

did Justice Schroeder, that the remedy at this point is to move forward since a hearing

~was ultimately held and curtailment may yet be ordered onremand. oo

F. The use of phased-in curtailment or mitigation obhgatlons by junior Ground
Water Pumpers is not contrary to law.

The use of phased-in curtailment is expressly authorized by the CMR. The Idaho
Supreme Court upheld the constitutionality of the CMR pursuant to a facial challenge.
Accordingly, this issue has already been decided. CMR 020.04. provides:

020. General Statements of Purpose and Policies for Conjuncti‘}e
Management of Surface and Ground Water Rescurces (Rule 20).

04. Delivery Calls. These rules provide the basis and procedure for
responding to delivery calls made by the holder of a senior-priority surface
or ground water right against the holder of a junior-priority ground water
right. The principle of the futile call applies to the distribution of water
under these rules. Although a call may be denied under the futile call
doctrine, these rules may require mitigation or staged or phased
curtailment of a junior-priority use if diversion and use of water by the
holder of the jumior-priority water right causes material injury, even
though not immediately measurable, to the holder of a senior-priority
surface or ground water right in instances where the hydrologic
connection may be remote, the resource is large and no direct immediate
relief would be achieved if the junior-priority water use was discontinued.

(emphasis added). CMR 040.01 provides:

ORDER ON PETITION FOR JUDICIAL REVIEW 55



040. Responses to Calls for Water Delivery Made by the Holders of
Senior-Priority Surface or Ground Water Rights Against the Holders
of Junior-Priority Ground Water. Rights From Areas Having a
Common Ground Water Supply in -an Organized Water District
(RULE 40).

01. Responding to a Delivery Call. When a delivery call is made by the
holder of a senior-priority water right (petitioner) alleging that by reason

of diversion of water by the holders of one (1) or more junior-priority
ground water rights (respondents) from an area having a common ground
water supply in an organized water district the petitioner is suffering
material injury, and upon a finding by the Director as provided in Rule 42

that material injury is occurring, the Director, through the watermaster, - #
shall: '

~ a. Regulate the diversion-and use of water in accordance with the priorities
of rights of the various surface or ground water users whose rights are -
included within the district, provided, that regulation of junior-priority
ground water diversion and use where the material injury is delayed or
long range may, by order of the Director, be phased-in over not more than
a five-year (5) period to lessen the economic impact of immediate and .
complete curtailment; or '

b. Allow out-of-priority diversion of water by junior-priority ground water
users pursuant to a mitigation plan that has been approved by the Director. . ... ...

' (emphasis added). Phased-in mitigation in the form of replacement water is inlieu of
curtailment. Accordingly, mitigation need not put a senior in better position than would
otherwise occur under curtailment. The use of phased-in curtailment is therefore not

contrary to law.

G. The Director did not abuse discretion by failing to apply the futile call
doctrine with respect to the amount of time required for curtailment to produce
increased spring flows.

This issue was substantially answered in the issues pertaining to full economic

development. However, CMR 010.08 defines “Futile Call” as:

A delivery call made by a holder of a senior-priority surface or ground
water right that, for physical or hydrologic reasons, cannot be satisfied
within a reasonable time of the call by immediately curtailing diversions
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under junior- priority ground water rights or that would result in waste of
the resource. ' '

IDAPA 37.03.11.010.08. The Hearing Officer determined:

- The parameters of a futile call in surface to surface delivery do not fit the
administration of ground water. If the time for the delivery of water to
avoid a futile call defense that is. applicable in surface to surface water
delivery were applied in calls for the curtailment of ground water, most
calls would be futile. :

~ What these facts establish is that in the administration of ground water to - ==
spring flows the fact that curtailment will not produce sufficient water
immediately to satisfy the senior rights does not render the calls futile. A
reasonable time from the results of curtailment to be fully realized may
require years, not days or weeks. This is the reverse process of depletion
of the water flowing to the springs from the aquifer over a substantial
number of years. The Director’s orders of curtailment recognized that the
Spring User’s calls were not futile, though remediation would take
considerable time. The evidence supports that determination. '

~ R.Vol. 16 at 3709. 5

The CMR acknowledge that relief from curtailment will not be immediate. CMR
020.04 “Delivery Calls” provides that the rules “may' require mitigation or staged or '
phased in curtailment of junior pribrity use if diversion and use of water by the holder of
the junior priérity water right causes material injury . . . even though not immediately
measurable . . . where the hydrologic connection may be remote; the resource is large and
no direct immediate relief would be achieved if the junior priority water use was
discontinued.” TDAPA 37.03.11.020.04. The Ground water Users argue that the solution
to reasonable use lies in reigning in the scope of the curtailment so that a significant
portion of the curtailed water use will within a reasonable time accrue to the springs.
Opening Briefat 47. The Director made a determination of “reasonableness.” This Court
acknowledges and the evidence supports that the lesser the distance between a curtailed
ground water right and the target springs, the greater the return on curtailment and the
less time it takes for the effects of curtailment to be realized. TR. at 931 (Harmon); TR.
at 1414 (Dreher); Brendecke, R. Supp. Vol. 3 at 4455. Again, evidence was presented by
experts for both parties that methodologies exist for more particularly analyzing which

ORDER ON PETITION FOR JUDICIAL REVIEW 57



wells more directly impact épeciﬁc spring complexes. See supra. Thosé methods may
well have reduced the scope of the curtailment to produce the same quantity of useable
water to the Spring Users specific spring compiexes, thereby making the Director’s scope
of curtailment “unreasonable.” However, the burden Was on the Ground Water Users to
present the results of such an alternative. AFRD # 2, at 877, 154 P.3d at 449. In the
context of the applicable standard of re'vieW, this Court can only affirm the Director’s

decision.
VI- s
CONCLUSION
L. The case is remanded so that the Director may apply the appropriate burdens of

proof and evidentiary standards when' considering seasonal variations as part of a material

injury determination as explained herein.

2. While the Court hg"s. .ruled that the .Directér has abused his discretion and _
exceeded his aui:hozity by failing to hold a timéiy.]ie:éring on proposed mitigation plans .-
and ordering replacement water without .hold'in"g. a timely hearing and faﬂmg toorder
curtailment after finding the mitigation plans inadequate, there is 1o practical remedy at
this point in these proceediﬁgs.

3. In all other respects, the decision of the Director is affirmed.

IT IS SO ORDERED

Dated Dowe \Q, Zeor

JORN M. MELANSON

District Judge
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