W

'2015/03/1811:52:16 2 /28

D VR DS VRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
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Tl Bromley foe Priforrchar Fhomas becham Ricks
9. Prvee Pamig B Defendant Ballentyne Ditch Company and its Boagd
Meghan Corter Iop Defendants Idaho Departrment of Wates Resowress and Gary
Spackman

MERSORANTILIM DECISTON. AND DRDER ON MOTIONS POR SUMMARY JLIDGMENT
g |



2015/03/18 11:52:16 3 /28

| FACTS AND PROCESU AL BACKOGROTNG
indanteiy, 2008, Defendant Thomas Ricks CRicks™) exevuted 1. PEDEESAOrY 018 I
favor of ifiaim%f,%ﬁ' TLL. Evans Bask (DL, Bvans™, inthe amount of $1, 185000060 The debi
reated h:{r this note was sooured by a previously recorded deed of frust” The deed of tmst
reeorded June 8, 2007 contained the following language:

CONVEYANCE AND GRANT. For valuable consideration, Grantor [Ricks)
does ﬁweb'; imrevocally prasy, bargein, sell and convey dh tust, with posier of
salte, to Tristae for the beneftof Lander s BeacHowry FELL. Byand Bagkl, all of
Uirgnbor's might, title, and interest fooand the, Following deneribed real ITORELTY,
h‘swmﬁw w;iEt aii el Lim, ot ;;ubwqucﬁm;d wu&ml oo aa!?mui kmldmm,

H“h b5 ) »md *133 mht'r ng.,im rmdha& wraii pmfﬁ mia.tmg o mL: mx( _}Hﬁ.):[:?.jh_ﬁb_,
HW?EMJR% without, lamitation all svnersls, off, gas, seothormal and similer
tn‘m‘l‘tm‘v .

This i;ﬂ*ﬁgﬁaﬁkgﬁ was sondained 1 the abigiesl fled deed of tost, amd was vof altered or smended
by the ater ‘;'aﬁﬁfiﬁﬁl:iETl:ie;.‘»%it.‘!iiﬁ.‘t?(ft;&4 The property subject o the deed of trust i logated within e
boundaries Ballentyne Ditch Company’s (“Balbantyne’™) service aren.”

1:3-@1?*‘:??%?5!13.@ s @ :l%?i?si?ﬁ*j;}mﬁi.- corparation srganized wder the faw of ldahe” Balleniyne’s

: *‘ml kit £ apnpkarng, fhed Soly 2R, 2008 1L Answer of Tlelendant Thusrrmee W gl lo fomended

Corhiplaing eftiks Answe 1, 4 ?f' fecd Agsg, 20, 2004, R N wiie Affdavh of Thomay M Bicks in Soppors of
Hmrm 54, Ricks” Mstion for Siummary Eksx:i;bmem filed Jam, 23, 2015, HEr 4

’ Asriendad Uomplaint, ¥ 120 Ricks Avewer, % 9, See olo Aflavis of Themas M. Ricks in Support-of
E%onw 1A, Radﬂ Mmzm fm' Ehmwaw}r ﬁmi;.umni, E;M ?m; M,, EGE; ?“‘.:». ;

A

’.5, E0ES, 2'3.‘. X Hw pmwuw dy iy dm% d«,m M m:n?, wm &wi MI wwm? étmm ;mém%m;f i éunww “’iHJéi
reshared to the execurion of the prondssory tode. Armended Cumplaing, 712; Ricks Answer, £ 9. Sew afes A5 lsfmiﬁ wf
Fhomas M msﬁw i ‘mppmﬂ: ot E%mn‘m '%f lw,is 3 Mmsms qu ‘amxmmw Tszdwamrs‘ih Eziu sm ,,i? UR b #

Jan, 23, :’ﬁ F“M o §

f..%é.“f*“ﬁ: dasts’ Ballentyne Ptoh Somprry, Aaesn Bicks, Shass Bovmsn, Foo Ring sad Swve Snead
Statement of Pacts in Support of Motiow S Burwssry fudgroent, Sted-Jan, 22, 2005, %, The Cowrt noles
Fallentyne's siamement of facts does not oite o & stwerve that establishes. s Im.l.. Fbee oyt curmmot fed .:m"y et ion.
h} the a‘z-wmw i ﬁww L'w whng& wm&r%h&mg. mm Ricks? mupcr&y W ws[hm im &&Bi@uéym i:mx:h t ﬁmgmny i wwmr

sk "\-Ea Ly ‘m;*&fi m r‘%mx"mi("rié nmpﬁ.um ,axm Ries z,amﬂ s}mpei,a;m S tmtrﬂ,piegd;‘r %aEP;‘é Amg _2, j:vuizi ’i; ﬁm, wip

1o Comngtadng, Blod Ang 79 2014 503, Boomsse no ety dispates that the property subiect o fhe desd of trust was
intiche ol i Ballenlyne Esbigh € ey servisg e, lha ot smaanms thin Bl H M uan S puirhbodes of thil
sistvamary fadrmdiit analysis,
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IR, 19 ’*} ansc 1948} dnd 9 bylaws have net been ssended since 1947, The origisat 1920
articles of incorporation” and 1999 nwdifivation of Article VI provided the stock of the
#;:t?»ﬁ'g?r{?t:t"{ai;ii*:3%?;1 wis apprtienent to the Tands fodgatd” A seennil amendment of Article VI of the
articles @‘g’%‘E.iki&‘.iwEf{f?ﬂﬁ'ifﬁ.?ﬁiﬁ‘.":‘!ii; vewuered T 1948, Ardele Vol ihe anicles o Incorperation now rouds:

This corpiorating shall Have a toldl duthorized capital stock ol BHO.000.00 dividing
{1ty c‘:nf?fz' thionsand (LMY shares of the per valug of Ten Dollars (5104 P
shyes. ™

The 1947 bylaws contain the following Janguags:

The shares of stack in dis O onrparny may betanstorred al any Hme by-the owner
ihoreal in person, o by attesmey Jegally: constituted or by li.‘g.,%si repraseniative, by
ssdderrsiaient on e certifieate of wock, B oo tauster shall be valid ag ARAInS:
the eorppration wtil somender of the serilionte of stock sod the eutry of such

trapster on the books of dhe corporation; no tansfier shall be made while the
holder therant is indeblod t the Company, on any aeeounl whatever, without the

cotsent of the Board of Dretors. Noo comtificate shall be jsswed andil the
certifioate b fhen ol wbidel [tis issued shall hive beet survendersd o the Seoretury
and cancelled, and the Secrotary shall bold e vapwetbed cosifionte as o voucher,

Provided, That [sic] apon the adoption of these Fy-Laws and SEUUEERE QoW -sek
wertficates for Sad contpany e Seovetary is suthorized and direoted 1o AR the
stock ouwrstanding s the e of e adortion of thede By-Laws and isée rew
stoek covtilicates for te sane number of shaves as roprosented by the old steck
cortificates whiekh wee seoendersds and, provided {urher, el the waler
%‘t;pm:«}ﬁ:‘ﬁi'@ﬂ By ihe new vertificates issucd shall not be transleerabls om the i
Gitish o chnia! of Baleptyne Diteh Comtany, Limited, without the consent of the
igi?m}m?d of THressens or a majorioy of the sockdiollors o said Company

The € me.w_é Firuk that e bulaws contal any diroctions roparding delivery of witler oy water
rights penerally.
b M‘i‘m}nwi ol foe Kisg in Suppors of Betlentvne Db Oo. sual’s Mstion for Sumesary _Euaﬁ_mmsn; Frigdd Jars,

23,208, T3
! i - A )

i fd, Exoac{p 23

o lix, Bipp 1 20

“" Ed, B € 4p 2% Mo smeodment ocparred tothis section o 1906, 1, Bx 0L
'* Td, Ex. B {Ag, VI

MEMORAN
3 ‘

JUNMLBECTSHON AND ORDER ON MIOTIONS FOR SUMMARY JUDOMENT
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U December 7, 2007, Ballentyne obtained severs] decrens through the Snake River

Basin Adjudication ("HEBA™Y to drrigate T4 acres of land within fts servive ama. ™ DL Bvang

never ohjerted bo these dirrees”

H:'};gl:.u Fovana institided & non-judicial Soreclosure due o Ricks” slfopedt dofagtt,™ Weks
dechared bankrupiey al leai twice, one of which is sl pending before the Uplied Sty
E-'E;g?‘_akmp‘lc%y Court. For the Estrict of Jdeho, Case No. D3R0028TIMYT Afer the PHDPEY Wiig
selensed from the bukraptoy stay, D01, Bvang obtatned thde 1o the properly through-# fusiee’s
sade and the Trustee”s Peed was recoeiled Fanary 22, 2613 and corrected Janugry 24, 20007 On
of ‘lmf}m?aﬁ;l'mna?. T,2007 Pefendant Ricks was igsued seventy-one shares in Halloptvoe Frigish
Cemnpany, Limited. " The date of the issus is Mot 21 bt the vesr of the Fssu- b6 unclear oo the
Wr‘ﬁiﬁmﬁ%t?*f!-";f‘vﬂ;i“; Frick’s alfidavit bug it is wadispused that it was before June 7, 200759

Duspite DL, Fvans obiaining sl t the moperty in 2013 by Trusten’s Dond, Defendan

fioks wondd aoLegees to ransfor his shares b Bablesvne 1 5.1, Bvans'” Beegose Ricks would

not ‘é‘:l:mf:ésfa%:sf fis shares Hallespyvow wopld sot 8ste now sharks 0 L. Evang relaled & the resl
property forechosed wpor. nor would Balisntyne deliver watar to thé property.™

{}g Fvans fled a Complamt on Sep, 23, 203 3 agaieet Balleatyne and Bicks, On Jul. 28,
ML, pussuant o Teave. from the Court, DIL. Evans ffed an Amendad {.‘,‘m:aagpghiim-i-a;g&émat Ribeks,

Ballentyie and the membeors of s buard,” and the Maho Erepastanesg of Wattr Bosodees sd ity

Afidevitof Joe King fn Support of Motion for Sunitany Sedgooent, fHed Jan, 22, 2015.% 6l 1. G,

Id. 47

e AfBdevi of Thogses M. Bioks s Seppors of Thomas M. Ricks’ Motion for Sumimary Mdgment, fled b
PRI LI

“ Aagwer ol Defardan Phores B, Bicks to Ampoded Complatie, (el Aug, 20, 2088, 314, The bankraphsy
ﬁﬁiﬁﬁf'hﬁiaﬁs A Sfeed wivh vegerd oo e claims cuthiaod b s case Bre Atickieit of hason Maesy Tad el 17, 2404,
e A(p M The [Bankruptey] Court sdadhudes the mast futiona! approsch 1 1o allow the. St Cowet io

%1;’&;, dicate sl adpeits of the witel riglt dispate sedutel] ro both peesals. ™ and B

" Amended Complabt 8led ol 28, 2054, 97 19 20; Sisteoment of Fagls in Supportof Uhinmes MRk
Migtiay oy Sarmroary Fudganens, filed Jan. 23, 2005, 9 9 A duvit of Themas 2. Béekos o Suppiort of Thomne, b,
smk~ Bation for Busmmary Jughpr, flad Jan. 23, 28, Bxe $and 19,

& Affidavi of Thomas M. Rivks Iy Suppert of Thomas G Ricks” Merion for Sunumaly Tudeient, filed Jan,
3, F0E5 LS The vortifiosts bas soventy-ong 1o longhand and 755 in mimernds. Lonaband Is desmed 1o gowersn
over nnerals in soileects,

m i,

A et of Joo Hing bn Suppon of Metion for Satmary Dademen, Ted Jat,
bebo B 02 - 20 Amensded Complabd Shed bul. U8, 2008, 9 28 3

Eribeh Cosmay Tut mb), fled Ao 220 350,449,

o £e fs enandeay frowm the Anended Compluint whether these fndiviiel are being sued ibeir direstonial
capacity of divibually. :

i

ER BT

oy
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et

amw Brmctkornan zmllm&m by IR DL Bvans seaks declaratory selics, and order
directing Ballentyae To deliver the warer, an inhunetion and mandamus agamnst W 0 e
water is delivered to the Forerosed vpon land, asd monelary damages apioar Bivks, Ballentvne
and it board " All Defendants have avvaviered, and Batlentvnt and s bosrd have also soasghit
interpleader to plaee the shaks a8t lssee e the costrol of te Court until fhe Court determinds
whiettior sucl shares belong to DL, Fyvans or Ricks.™

»%El Dietendants bave. fifed wovions for sunumary Jadgeent, Ballestyne and its hoard fiked
their 31?.&%”.3:.3 witl supperting documenintine on Jun, 22,2015 Defondane Ricks Hled by motion
wiih mppwmm dovumenttiion on Jam 23, 20187 a‘auf@m it TDPWR fiked o Motion o Dismidss
with supporting documessation on Jen. 26, 20057 LROP. 13D cﬁ}rmis wgnrt, when
-u:mz&:%.ﬁiﬁ:rirign “matters gutside the pleading Debich? are presented o and ;sax;;;rz.ud@a,;;é by the
court,” 1 treat & motion o dismiss as 3 motion for summary judgment, See wse Mot v, Seale,
{036 iﬁdz.ﬁ%ﬁazi{ S61, 567, 582 P24 L2, 105 (19R4), Fuen thouah IRYWE calls its monion. g “Meation 1w
Drieniss. it sets for the surmmary: Judgmaent stanidard in s Triefiug Y Therefore, the Cout will
examboe RS metion uiider the surguary udertent standard.

?l#ﬁjlfi.‘iik?,‘i £ filed respondive briefing to Ballentyne's motion for summary ;jm‘iggma:m; ot Fadh,
&, 2015, Ricks” motion for sumamary wdement on Feb 6, P, and HDWRs mwotden for

sugmamary fudgment on Feb. 10, 20155 The Cot ded proviously entered ap Order ablowing the

:‘ Amended Complaist, filed Jub, 28, 2014, mp, 31 - 12,
& Answer of Dietendants” ﬁ@ﬁiuﬁym fetab] fhed Ang, 20 2004, pp, 11 - 88,

th?mﬂam» BaE%me 1)3&:%1 { umumsys K‘mum Rl*«%ﬁ, S}mme B*{.)W BT, fw Larlg :mgi "pmw ‘wg %xml Mﬂmm

aiaiwmym-

“‘u@wad "wt;mmxma u( Faces b 5 ugﬁmliui Mafl.mn Jm iuaimmry js;tlgj.w sidis EHE
wpg‘»im o Motiny for

Thigeh Cormpamy. Sapen Bicks, Shae Bownsag, Jog Bing, and Sew ?wf&%'}id I‘x‘ri‘;zm;.sramé;,nm i
Surmrery Jushomens, Bhed Bap, 22, 2005,
e

ﬂwmm Bt F{;pi‘m Mﬂnms‘:ﬁ’ mm;mmy Jaat*lgmml ;hl; gi dag ’r’B ‘*‘fi!ﬁ,ﬁt&wmrm s:ﬁt Pastain ‘a«upp»a»rz 0%

me& %xwlu Maal:im fig %wmmm J!ﬁdg@,ttmrl ﬁ[wﬁ 5’43;, [labaus g .
Thomas. M Ricks™ Mution for Sumwmury Judspnent, filed Jan 25, :a:m Mmmmnimn .gxg}pe.m. e_ng“ _Eﬁ;mw. M
Fioks Motion for Summary Judgenern, THed Jan, 23,2015, ,

o wletion to Dismiss, fed Jan. 26, 2018 Affidavh m'{‘“mu Fristoalde, Bled R, ;lﬁ "(H‘? *&:i"i';dwii @f‘
Edimaboth ﬁwmr* E"W&m ﬁ Fedf j&h ,vf&, ’,?ﬁi Ja.tﬁmim & ud RC“’{ Ia Bauw ‘SnJm jm m. 40
i i 5 4
Pilond dus, Sﬁ "EEI A Mmmmmﬁslm i ‘:sa..apg:sort of Mmum; ac; m umv fg%ed.;m, 264 ‘*sﬁ‘i-fx‘_
o Memonsdun i Huppert of Sotion to Disradss, Hed Fan, 26, 2008 pp. 3 4,
Fasponss Bricl o Hallontyse Thed Company's Mofion-for Summary Tudgment, Fited Peb, B, 2015
Akt of Bober Sauire 1 Sephost of 1.4 Bvans’ Response. Brielis Motions for Summsry Emi&mm isi-ﬁd Feb,
5, 2615, Rey f;sw;.‘m B o Thombs M. Rirks Motien for Hammsrary ?migmxﬂsi {ihsed Fach, B, TS Beslament

it

kfﬂfii?‘/fffﬁ*ix’ﬁI.‘si'.'l.liLi?v-fi. IHCISION. AND ORDER ON MOTIONS FOR SUMMARY JUBGMENT

3
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arttisedy -i{'ﬁhségii'tl'sﬁim- riefs againg Rivks and WY Therelore, the Court does nol somsider the
Peb, 6 and FPeb, 10 Hlings wntimely,

Eis;%g:fiy briefs were fided Peb. 12, 20057 Defendant Ricks' reply | brieflng was
-amman;;;m:ﬁe%i:m% Py am affidear of Cheis ML Broindey. This affidavil 1s untimely under LR.OP.
F6e). and there wis ho provigion i e Court’s Order shortening time to filé unifreély affidavits,
The {fcm‘ﬁ? has diseretion w disregand wedimely filings. See Oumis fos. Sacy, fa v Maxvey, 155
Telabey 47, B46, 318 P93, 936, {2y drreet v Gollogas-Main, 153 fifzi"m ROE, BOS, 204
Pad If}&ﬁu 1004 (2012 rely denled (hane 7, 2052). The purpase bf this timinjg tules related w
yion ;fg;jﬂs';*&'::f:ﬁ is 10 allow parties adedquate tme o respond. and support their cases. See S
Vatley Patacoes, Brie. v Rosholt, Roberison & Tucker, 133 taho 1, 5, W81 P24 736, 240 (1999,
Adurter qf"%.{i;rzmrse-a'gf-'ﬁ:@-:ga*xw;z; LG Idaho 290, 296, BB2 P.2d 4537, 463 (T4 App, 19943 Bevnuse this

affidavit 15 uniirely, and does not allew Plantily D0 Feans an adequate enporimity 1o
respond, the Ceurt in s disoretion, will aot consider the Feb, 12, 2005 afdaiit of Chels
Frramley,

spposing documentation.

el s sksted above, tic Courd Bag constdered the motions, along with supporting wed

LEGAL BTANDARD
sempary fedgment Isoan approgrise remedy 0 the nonmoving party’s Spleadings,
'a&ﬁici'mr‘étt;?i-&m diseovery docmss L read Boen el rooss Tavorable o the nonghioving party,
dexnonstonte o ndfetial dssowof fHct such that the moving garty s entitled 0.2 judipment as s
trEliey {ij'ffim’.” Thomsor v, Oity of Dowlston, 137 ldabe 473, 476, 30 Pad 488, 497 2000
{ouoting L HLCP 360en The cowl must construe - the evidence Hheenlly and deiw-all soasorinble
;1.;3;?{&3‘;3&:}.;3{3:{.m favor of the somnoting party, Hef v, Holier, 138 Idaho 81, 84-85, 73 P.5d 94, 97«

Fagan in wm:um af DL me Baaponse Beied to Thosags M. Ricks! Meition Tor Susmieary Jodgrdnt, ed Feb 6,

.
AILE Raspnge BrieCio te Tabo Dapartment of Waer Resourses’ Motips for Susisiey M»aigmﬂm Fited Feb 19,
ALE, Sty of Faotd in Supportof D0 Fyvims Besponss Brief e HYWER'S Metion for Sutasy Jodenen, flad
E e B,

} il £apmniking Jodns Mu&izm n(i?mrﬁ;c " “I"émc E"uramm!, 144 E B i.' ‘I" “i@(ﬂ %";if r1 ‘F‘gn, 28 "'éﬁ%“‘iﬂ
"“ Thommas ML Bloks® § ;
Bresmien i Buprosd of Therras 3
tp T L Fvams Banks Besponss m ?J!WR " M %;x; 1 1 N
oenparry, Saren Risks, Shaon Bowenan, oo Ring smni ?s!m ‘=°m§ Saprbs Mmmuamﬁm;s It %;pgm;ﬂi t?i Mm;c_

‘mmmaw &ad@nm&t I”‘imﬁ 2« *.l.u 1?.. .N,! H«:ﬁi wili}'i’l&"{ r!..gni; ?ﬂ M WS e Em gmg;.' I;Nm &IIW@’L@ Ea% Mta Fiiy | a}lsrééi

%t f‘«iﬂh;"aﬁm I8 DECETON AND ORDFR ON MOTIONS FOR SUMDMARY JURMMFNT
f
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B 2008 F the facts, with wilerences favorsbde to the nonmoving party, are such that
reasomable persons conld reach differing vobelusions, sonmary jadgment is nob available,

.Hégwmﬂtf 'iu, Joek's Phareweey fne., 147 Riabey 622, 625, L33 234 713, 716 (2068),

ldaho H.f,.e?.»: Br4, 876 P2 154, 156 {_-W@‘«%}. ‘When the nonmoving party Efx*:z-zr:; the burden of
proving an sloment #f trinl, the moving party mey ostablish o sk of petiine issue ol materis]
frer by eﬁf.z:tbiéi:&i&%mg the lack of evidence suppening the element. & (coneluding soving pariy™s
tadrdion “auay be migt by establishing the absénce of evidence on an ¢loment that the fonmoving
party will ;l}c segurired o prove al i " Boch s sbsenve of wvidenee may be -é:atabiézskwds either
by o zafi:ﬁ?.z';:miéii ve showing with the movimg party™s own evidence or by a review of all the
ranmovisg party's evidence and the contention that such proof of an dlestont s facking. ™ Id &
fi, 2 A '§.'5§}:!."T.:y’ apposing a metion e sempany fudement Ymay oot rest wpon the mere allegations
N z,luuulv of that parky’s piu:admh bt ihe party’s e *p{m@e o wiust et Horth ésp&ailﬁsi Favts
afficdavits. or ﬁ.‘«m;,mmétim]& bt “rhae Closert witl] oonsider -e;\sgﬁy' ﬂl‘é&iﬁ; ynaterial . which 1:-, based npon
persenal knowledge and which would be admussibie at teial,” Moy v State, Baprr of Healih &
Welfore, 123 idale 208, AFTOR, RaV P2d TISA LISRASS 100 1 the evidince teveals no
shispoted dssiek aF mateninl et then enly 4 question of law reinains. on which fhe obuf] ey thet
garler sumitary Judgment as g madter of law, Purdy v Faesess s Co of i’mfmfm, TAN Idaho 443,
445, 6F P 1AL 186 {ZERAY.

‘ ARALY RS
The parties dissgree s 1o the nawre of this case, Defendants strenuously arpue # s not 5

waber pighis coms” Plaintiff T5L. Bvand eonterds this 16 viorg much s waber Fights wasd Tl
west basic issue in this case invalves whaiber DiL. Fyvas gets e amount of wabior thist Rieks

sl o um.,wiv Bibs boned when Ricks owned dio property. Because Phantily UL, Bvans does nol

3

I‘ts’lérmi’mré' Hatbobvne fot al] Moo i Sy
GOEE, pods ?v‘?wmatmumu et Buppars of Themss M. Ricky Soston §
7 Responsy Brief to Babautyae Dok Compams Mution fiw mammay lakﬂfm&“ﬁl"_f}ﬁt
Foapomse Heiel b Thowes M Fioks® Motion for Sumeemey FuLIerm'ﬁi Tilert Fab o, 2015

e e Filha Toeparnnent of Water Resourvas” Mation for Sumumary Jw‘égnmm Hlud Pebs, 1 1, ,,Z{H*} g memiﬁe;

BAEMOE ;%'N’%Z}E;E'}‘&?E FARCTRON AND ORBER ON MOTTONS FOR SUMMARY JUDOMENT
)';7 !
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{s the summnary jk&ﬂgj‘!ﬁgt’.ﬂ}ﬁ motions, nstead of &;1ﬁﬂ¢i‘i'm causes of setion Whmﬂ&w :mim RIS Ry
be, the (Zféjm_:rs' will sirove o avold declarng vater vighis botsuse thege i no purpose served in
abtering ‘ﬂw water sights previoisly decrocd by the SRERA singe Efﬁﬁiimzn.tym} Thas wot heery
dssalvisd ws o cdrporation,

M Are the Waler Rights sodier Sfeck o Ballentyor Diteh Company, Litd,
Subject o the Deeds of Trast Forveclosed Upon By 1L, Bvans Bank?

The Court first addvesses whother the walgr, water riglits, andor soek tn Ballentyne

Driteh Company, DAL, iw/me appurtenant fo the fand wui‘):}c.ﬂ t the T, Plvans deads of s
Suell wves are volevant Lo whether Ricks andfor Billendyne cun olstain sapEaEy judpinent,

Something is “appurtenant™ if it s, “Asnowd o » more Dnpotant thing” APPURTENANT,
iEZ%’:l,m:ig.‘c;i;m Doty (Hithoed, 2034} ddabo statutes dndivate that real property consisg of

1. Lp&éldm perssnssory vights te Jandd, ditek cmd weiter rlighis, and misieyg eladms.

hoth fode and places. -

2. That whick & alfized to land.
3o That wilich fs apprtenanl o nd.

Klabo Code § 35-101 fomphasts added), Purther, Baho case bww dndivarss that water tghts san
be arﬁpam@mm e the lawd 1o which they are beneBoially dpplied aod also that water riphits can
Iy m::wa:'m-i froim the fand, For =*:-;mnpl4:: the -“:i-‘ttpwmci outt hag slaied, © *%};ﬁpesﬂ&mm deceeed water
repres wn?mi therely has bues buneboly j;y uppimsi ™ Andersen v Cummings; 81 dahe 327, 338,
340 824 i 1, 1115 195055 The Supremme Cowrt has also stated,

Wi e bas tegably acquired & water vight, be has a preperty right therein thid

vt b taken from fuos for pubbe or preivate wse ecent by doe process . of low

ard wpon jwst compensation being pakd thevefer, O who Ja ovguired o lepad

W ekt one prly be dcf,tur;swf af it by his velwsiary, wef in COMYeing i

asisther, Ty wbamdommany, forteiture w:«?'ﬂf’ Sowne siatule, o by SRR af b A

waiker x i-v‘_z-“ﬁ is an dndependens vight atd s not i servitede wpon sotne otbicr deing,
and 1% aninporporeal hereditament, being neither tangible aor visible.

s

Sew olve Padileetw Claed, 22 Tlabo 398, 128 B LOSE, 1054 000 O Under she Consditution ud stagstes,
thiis conart b vimbversally bebd thal o water sighe i vost propery, s thiat 3 an AT H e and e

By the wre of such water ™) Boow v 8 W, «»26? iy PoOIORT, RS (1924 T hers can be o geestion that
gowater riplt beoores mppeterant o the wad w wisich i lmn b, gzgaplwzi ane] weponss webbolrthe v b Beoorn naad
iy Elilumi«xwih },

AR ANI AR DHCERION - AN ORLIER ON MEPTIONE FOR SUMMARY JUDGMENT
g ‘
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Benmelt ‘i“% Twin Fally N Bide Lond & Warer Op, 27 1daho 64%, 130 P A3 3AE L1815
{emplusis added). Thene is no question i that aowater dght can b speciically reserved fromia
Wansier 'ﬂ.f title ty properly. For example, in Paddock v, €%k, the dabo Supreme Court stated,
regarding one doed,

Thiv laoguage, o owr rinds, clearky indicates that the water infended 1 be
conviyed 18 the specific water desoribed in the deed aind used in comnsction with
sapied Lk, sned St bocplaging said langosge in the deed the iatension of the parties
was to. limit the warer sights conveyed to the speeifie descrigtions ghven, and that
alb other and different waler righes were expluded Bone such eonvevanos. . .

Paddock 1. Clavie, 23 Waho 498, 120 POLOSE, 1088 (192 Similuly, in Koon v Ewgey, the
Bupreme Court saged,

Where there is a sale of & vertaln raer of land by & valid deed and i whivh, after
deseribing the thind, thiere 1y the eipredsion, “together with s}l and zingular the
appurtenances thersunio belonping sud appestaining,” or obe of shmilar blirport,
wsng e wend appucionsnces,” undeas thees i3 g specific reservation of the water
right, which is in fact an a"ag';g."ﬁ;;rtmmm,u iu 1‘¥'w mm the wétl‘rrr r‘i;.js‘é with mmrj Wi&ll

th degd.
Koor v, Empoy, 40 Wi 6, 253 P 1697, 1099 (1924),
Flowever, dhis case 1s not o sinaple case where the ownar of the water dght also ewns the

property o which the woter vipht wag spmplistl In this cuse, partial walir vights. weke docreed (o

Bublenbyos wn Plecember 2007 AL least sevén months prior o thoss decrees, Ricks owned
property 1o which part of the water from fhese water o phits was gpphed. I s snelear whether

Ricks t:@-“*fv’afmfsfi‘ the property prog fo June 7, 2007 bud the first Beed of Traal fa bis affidavit was
exegited seven months Fiefore Ballanbyne was Jeceeed partind waker vights, Alb parties agree thit
Ricks sosmwshirw Bk dn- biterest e the water right decreed o §;§Eﬁ§]€ﬁi}g’fw. The diBedity the Cout
{wees 15 that o party oxplaing how this interest woeks.

I i}“m the ot faeos the ssee vepardingg the demd of prast executed by Ricks This

arsd Gy b trust, W}.ﬂ:k DOWEE 6 -‘:;:tI‘&;f,-‘tc} 'I"mz‘«;we for the banefit of E.,ﬁmim" et I:%e];}ﬁﬁr;:imy‘ HEL.

Tovams Bank]. all of Graneor's right, tithe, and interestin aod fo ... sl water rpghis dnd dich rights

MEMUR AN FUMDECERION AMB ORDER ON MOTIONS FOR BUMMARY JUOTHGMENT
i
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-{%rmﬂiw;iléng stock i utifities with dieh or irdgation rights).. ™ Thercfore, all water riphts and
diteh vighes dmvhuding 2oy stock o utilities with ditch or v gudion hghts. are subject to the deed
ol wrust. f?<zhis¢d o this contractual staterment, this language clesely indicaies an futent by Ricks
and 131 Bvans in Suie-of 2007 that fhe water sights or any dirch wiliny rights aee ted to the

banc, and are therelire apprrtensss 10 the land. While Tioks and DL, Evang mﬁfi& fied the desd

of fraat ﬂt ?m’;»ims“n 2008, this pertion of the Deed of Trust was never medifisd,”™ The language of

the Deed of Trust was unambigeous in June of 2007 and the court must determing the parlies’

intent at 3:!3;:.» rin of s emeoution. acans, “Crantor [Ricks] does hershy Iirevaeably grint,
Tagiyain, m:r.‘il arsd vonvey i trus with power of sale, 1 Trmstee for the bevwdit 08 Lender ds

Bm%if“ﬂiﬁ.mﬁ HRL, Feans Bank] a2l of Cantor s oght, tle, and intérest in and .., all watér
righs m;m.d.i datoh rights Uaeluding stock b oudiies with ditch o frrization wightas... 2 Rinks
sttty that Ballentyae s a “ditch c»;}:r;."xg:sa;ﬁyfm
i @:la.t; sttempts o aveid the copchuston that the waler s appustensnt by argwag the waler
vights he enjoys are insfond shires i Batloatime, and therefore are peesonat property not subject
torthe deed of tast, The Court agrees that as a general rale, shares 1 any type of corporstite are
pierseral -FEE.“(.‘Q%%&."E}H% Fiowener, an discussed abuove, water dghts gre read property bursient 8
Rlahw Code § 55301 Ricks hay clted Wells v, Price, 6 Kuho 490, 56 B, 266 { ;!fEi!éBE}ﬁ} .mm’% Habsem
W:}f{»{[ﬁ‘?:; 10 Rhaho 370, 79 B, 503 (19053, for the peopesition that stock inos difeh compny 18
separatiy perscnal property. However, the Bwets ln thiscase differ from the facts in both of those
CREDS. N*Iz Fivks made a specibie rederence of “inchuding stook invriBtios with.diteh s roigatbion
rights” .i.s.'zi‘itl:‘mj:‘. Diead of Trost 1o Wells the Supreme Coust dpeciBieally ssmud_ that the writ of
attuchumet “did not attach the shares of siock-held ln said corporation. . ™" - In Warson, afier
dfi:zs;a;:.mé;;irﬁg whether water viphts amt water slock were sead or personst ;ﬁmpﬁjﬂfy; the Supreme

Lot waent on to say, “Upee agy theory the deloudag has oot Repl e agesement which he

“ Affidavic of Thomas M. Ricky in Support of Thomas M. Ricks® Moticn for Summary Judgment, Fied Jus,

23, 315, Ba 8, _
“ Astanded U mrspéaﬁm 8 LR BEGKs Amawer, W 9 See gty ARdavit of Thomas M. Ricks o Support of
Thomuy B4 E&'wk«* M(smm f@r ‘mmmary Es.f»dg,mam mmi E’m 23.283 5, f.'l{ ts ----- °H

NS

ALE, Ex L

Rivkes Srnswat, 438,

EHares of mw{?sbi‘alim speh are fegaeded s porsomal propenty in the natdne of chotes naction. ™ 630 Am.
Fur. od Propiaty § 23, _

" Wails v, Prive, & Tduhe gt 4934,

MEMORANDUM DECISION AND QRDER ON MOTIONS FOR SUMMARY JURGMENT
13 ‘
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comdeded in both by Bis answer smd testinory. " and poes on o disouss [raud upon the

“steanges B ldabo, having recently come from-Jowa.. " Twenty vesss laer, as-stated by the

supreme Court i Apow v Bepey, “urdess there is.a specific reservation of the water right, which
siyne b thotgh it has beea specifically meitioned in the deed” Koo Ewpev, 40 idabo 6, 231
BOL09T7, 1009 (P24 There was ne spocific reservation of the walgr rights, dirch righte, or i
slovk 1w ity with diteh or irigation eights Bn the Deed of Trost f this cese. o faey, the

langoage of the Deed of Trost is clear and woamblguoens that these rights and stock tn any

water frghis or el rghts allegedly represerted by those shares constituted parsesal propesty
that was reseyved given te express logreage of the Deed of Toost and comsidenog the language
of Tdabo Code § 335101 Sethwell v© Kegfer, 53 {dabo 658, 27 P2 65, 67 (1933}, also agreés
thit wdiether B 19 wasfered “depends opon e hitention of the grimton, 10 b gﬁ%ﬁlmrcﬁ feom the
)
The express wwms ol the Deed of Trast were not silent as o walor rights oo wiler stock.
Theretore, the court must leok at the miention of the grandor in the sxpress terms of the Deed of
Trust,

fieks tries 0 creste an ambiguily in the Dieed of Trusl By reference 1o the aicles of
centifivate, "authonize the ase of water Tom Bellentyne’s system of canals, lateralsy and ditehes,
Omly shareholdens can wse water fiom Balleatyng’s canals, larerals, and ditthes” " Bowiever, this
alegation 1% wsuppirted and-eonctissory. The mostrecens verston—ithe 1948 versdon of Asticle

V1 of she artieles of ineorporation «-dods nol support thid redding. The FR4E vepston of Article

;: Weatwo v, Molden. 15 dabo 573,
’ b,

i . - , oy " v v
; A Barvwel] the deed s the wrll of stirchens were silens as e veatar or diteh righis
4

Affidevie of Thomas M. Ricks w Bupport of Thommas M. Rivks” Motion for Sumwm
43,2018,

oy Sadurrrens, Wied Jan.

MEMORANDEM DECITRION aNTY ORDER ON MOTIONE FOR. ?B{JE'MEJMKY JUMENT
11 ' |
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iy Ldsm mm o thovsand {10000 shares ol the par walue of Ten Dol ‘f,t GO0 per shara” A

These ane ;shmeﬂ.wf stoek are B Bullentyne Diteh Company wirose stated prrpose o its articls of

inenrporation iy 40 “eike over, own, hold, comduct and mamags that cortaln fevigating dizch,
'%:i;‘:tan:’z.??g‘.ia.‘m.i.?gé‘ Endwen ag the Ballestysd Ditch. . and to hold and own.the same, topather with sil its
':fiiiﬁiii.’fmﬁi‘:ﬁﬁﬁé,, franchises, dghis and appurtenances, subdect oidy 100 the conditions amd testrichions
herein wz forth ™ The phann lanpaeee of these documents are u;irr;agl:nivigu.e.ﬁ}.g:s: that the sioek
xtt;*‘r*li‘x‘F%m?s::é s for stock I an irmgation and/or diteh company. |

Hﬂiﬁ it i fot the plain bagege of Ballentye’s dovaments that govern e ghieprite
hetwoon R;iza‘iﬁs::é; and U Fevans Bank, The dovwpent and language ab isane that conirads thelr
st éz&'iﬂ'ﬁ:: Diewd of Truse®™ The dead i Koot v Fapey i von eupriessly reserve of conyey
Wk mhtx except By nEo of 4 penesad appurienamee olavse. The eourl then looked to the:intont
of the jpe}:f;’j:;.c*::a tor determing whether waior rights were conveyed in the fand deed because of the
TSRO u‘é an appurtenance olause, Sgsﬂaziﬁs;z;e=i;E},f, the oourt i ;é%impwa beld it wus ereor for g
district edant fo considér extrinsie evidence o deteiming the. intent of the parties when a desd
with sn appurbensnge dlanse comveys apporterant waler riahily because the apmertoninl Shiuse
wvas plain pnd unembiguous as @ matter of v, In Emper, the eout held;

Jtds an edesnentiry rule for the construction ol docds, tio language o which s
plab und oammbiganns, that, i the absence of  faud or miseke, e
sotention of die parties must be ascectaingd oot the instrament el Pared
evidence 18 not adintbsible For soch piepose. 1y where the laogege of e ﬂ,lii‘ﬁ." it
amibiguous  that the Istent of the parties mav be ascertainad from the
surrenandking cirolanstnoes.

‘“ Mlh.%}wﬁ o g King o ‘waxpgmﬂ ad Brdlennyne E}mh {0, e ok Muﬂm tor Sumieary Fidpment, fa%ui T,

2, A0, BaL O {pi. 23 While e 38 ’iml *P...“?\n“‘»‘.!émx enﬁ é\rEwEM}fm E:Eza: %mﬂ,lm crf mr:zrps)-mticm &mrs,,ﬁ} tm’i
T shwwind o sy anck and, lhgm*
immudm of the 985 varsion i
Affidavl of Joe King i ‘wk;pgmré
X ORI B, A, Ave il Armﬁg‘él 31
‘ Rotiwell v, Keafer, CERT gL
lwl yrwum (m} G .yuués m i ,lap;mri;,x Al

2t

EEW pi r’mxa wilh fww ammda i
AR W E I T A -j}:: hc}igimg W mr?mﬁ ‘m’v“s wiﬁﬁh me Em:art ﬁwnm
tmlm% it i i e o

i

E

. hml{ismn "Eu]z‘;im the}: By
; g,e*.smmr wm:lgi mwrw éwm

ap;&m‘éwmm wm Ei;.,islﬁ ;mzs wﬁh le im u.ivvw E?wwi} t?m Fee rwi it he.ma.;i i iﬁw died- «md éh;.: iwz] dms mni
e ion ‘apmiohenaes.”

MEMORANDELIM DECISIOR . ANE ORDER ON MOTTONS FOR SUTMMARY ti E)é%}‘uﬁt o

1""
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i nmdu Wht,n. i]m aie:..ci contains. | Em muzﬂ gﬁpg}uriummw a%m%

I a Q?‘é‘ijhd.ﬁ’:’??é& {cliations omilted emphasis added).

}?'&f:ém;i‘i o smisiake in the deed Bes vot been pled in tis cuse by Ricks. a8 a0 afBomative
desforad, grbus el or oownterclaim.”  Since the langiage of te deed iy pladn and
wmmbigusus, the Courl cannot further consicer expbmic evidedce as o what was mednt by

Whether s eonlract iy ambiguous s a q}.zmtim}. of aw, sf.".‘.fr_ﬁrg;? W, fﬁ:fa:;:ﬁﬁrr-ﬁe;!j,;frz».;f_c'w Lomdowners
Lo, x-‘ﬂfg‘.sgg’?a_, L3% Idaho 77, 772, B6 130 484, 486 (2004% Clark v 51 Pawd Property & Liobilit
fns. Cow., LU Kaher 758, 757, 639 P.2d 434, 455 (£981). Whers o-document is antbipuous, then
evidence as lo e meaning of the instrumest may be sbeadited 1o the Snder of faes, Knipe Lawd
T }{uf:ww.wﬁ 151 Idaho 449453, 289-PAJ 598, 601 {3011).  A-contract topm & ambhguos
when there sre two. different, reasonable inderpretations of the. language. Sworesem v Hevo
Comztr. U, 145 Waho 39, 62, 175 B3 748, 731 (2007 fn the sbsewce of mmbiguitv, a
dosuineat must be coisfrabd by the meaiing dettved from the plain wordiag of Lhe swtenment,
A dne v Rede, 135 Bdabo 763, 765 38 PO TE, T 2000
Reviewing the Deed of Tt

CONVEYANCE AND GRANT. For waluable considerstion, Geantor. [Ricks
doss hereby iresvovabdy geants harpain, sell and cowvey o mast, with power of
suhe W Prustes for the benelit of Lender as Benefictary 103, Fvans Bank), ¢l of
Chrantor’s right, title, and Inforés ‘ﬁn sﬁmﬁ' z‘m ﬁ'ﬁr 'E?ul?.e;,s'wim;.,, mr* mﬁﬁrtﬁ rﬁrﬁ gﬁwwm?

fiprovements aid fiomdes: all ea =-_.§..£§3§i?$3‘§.~x, &‘%}JL%- of w ;ay 4.@;%;3 app-um:m_mw.:,mil
water pights and ditch rég‘h’m Glaehuding stock iy urilites with diteh or Srigation
rightsy wnd all other rights, rovaliies and profis relting o fhe real propeny,
i E!.m.fmé ittt Hmitetion 5l minerals, ofl. gas, geothormal and smily
matters,” ‘

o Eew we;’f‘rs!iy ik Answe
R Alfidavi of Thembs M. Ricks in Supportal Thomas M, Ricks’ dotion $or Supumary Jedgment, fied Jan.
E3OMHE B The Sprriedoniady reconden dead of st was modifisd seversd thmes, ncluding m_,lmsi;m% ”%!fuﬁ

related i the exdeution of e prrsmissary otk Amendsd € fﬁmplwz ¥iE - Bkokes Answer, 4 9. Siee v £ i
Themes M. Bioks b Suppert of Thuses M. ivhy” Mation for Kasmmary Euaigmeﬁt ilewd Jam, 20 RS, B 6 .

e

MEMORANM DBECISION AND ORBER UM MOTIONS F
E3

OR SUMMARY ;3'{.3]{225{}1];'&435?:}‘7431 '
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This vourd fivds the lanpuage 18 noy aimbigbous gnd #s meaning is dorived From the plain wording

of the deed. Mr, Bicks irrevepably. conveyed to he Trostee all dight, Ude and Inteest in.and to

1‘aﬂg&:&ge‘. %imﬁ;lﬁ M. Ricks wanis the eduit to condider ﬁ}i?}?‘i}'iﬁigﬁ;‘i.“.ﬁiidii‘.ﬁi.‘:ﬁ.’f 0 i;tz{rf-;:fpmﬁ whiat
“rights” and “stock”™ means, sinee the deed fself is not ambiguous, the cowrt cannat look 1

extringie evidencs t determine the fntent of the partios when (hey antered bnto the Deed of Trust.

There s oo awpbiguity fiowhat Mr, Ricks convaved o the trastes. e comvesed, sl water
vights awd diteh rights Geeluding stock ko anilivies witl diteh or irigation tightd”  The sanwe

rights and sboek were conveyed 1o 50D, Bvans Pank with the Trostes™s Deed in 2003 Therefing,
Nir. Rieks ovmveved “all water sights and Giteh sights Gnchuding sook: in stilities with ditch ar
irvigation fgles)” owned by Thomas Ricks to the Trastee on June 7, 2007, wheb the Deed of
Trust was exeeuted. Mo malerial issoe of faot way proven by Ricks that any of thet hesenty-one
shares i Bakeotyoe Ditek Company, Limfed, was oot stock in & wtilisy with diteb or irigation
righils subect to the language of gie Deei ot Trost of that any poron of thas wiis pesetved in the
D] of Teist Wieks adraitted Ballédbyne i a dieh wompany. Hicks upmnbignously bl
whalewer tights were vepresented by the sevesty-one shaees In. Bellontyne  Ditoh Company,
Limited. to the Trustge in the Peed of Trost in June 2007, The same was then transfervad to. D,
LooBwvans Beok ap 20030 While the BRBA decreed water viphts o Balestyng Dhch I the
wterim, the desd s cear and weambiguons ther whatevir rights. Ricks bad i Buse 2000 werk
mrended 1o be conveyved. There belng soomatertal fssue of fack swmwmary judoment s
CHRANTED w 0.0 Evans Bank on the dssue of ownership of seventyseme shares in j:‘:?éiiﬁﬁ."-ﬂk},"l}ﬁ;‘:

Dhich Company, L, svidencod b the stock vertificate,®

T Conert metes £1LE J"!-"&s:“ t‘iid mi e lbt ‘>u§m!mm }u_cig;:rlemzl. Hmwm “”ﬁ'?'m. ﬁé;’&ix iu wm;i Y e
: e% ¢;z;-”<£<_mm: 7,

as F‘.?:%xi.“ fﬂi E.aw i?w mmwv ;"rmv rema mmmk iw ti:m mun waé? maé ammat i, tz'» e ﬁm wm,” Hm ‘ ,;j "
Tebberi, 136 dala 672, 677, “*% P R ST (300, Furtber, becouss the e determined By the Courl is the v
radsed ])‘;? Fha partian, Miers Wi B tod e, “adequate advance notios and an opporiuaity o demonsteaie why
LY Mt shenid not hae u;s’imm 2 Hduwens v, Tuoker-d Selvoctores, TRE Tdateo 430410 BV P2 B46, 845
08 App TR

REERCH AN, DECINION AND ORDER ON MOTHING FOR SUMMARY JUDGMENT
14
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B Are Ballentyne Diteh Comspany’s Water Rights Appurtenani o ke Reul
Praperty wy Subject to the Stock Certifieate and Did Ricks Retain Aby. Separate. Watcr
Righes?

Winle the dispute btween Thomis Ricks end 100, Bvans Banks is governed by the
tangtage of the Demd of Trest, Balientyae Dirch Company was not a pasty to. the Deed of Trust,
The neat guestion &5 whether o matwral Bssue of for romaing a5 1o {be moaning of the slouk
certificate,  The coctificate svidences “Seventy One (715 shares of the uzq:«:zﬁi stecde of
Ballentyse Biteh Uompany, Fimited” What did the Trastes convey to 1210 Bvans Bank in
DAY s i st wtock or is 0 part of the water vighss owaid by Ballestvoe Dieh Cempany,

{imited?

shares s Ballentvne i*t;h.{ic’l'uﬂl Wber mghtfs or to hand, The s;i:xz‘ersms.ﬁ.:l'msfz'a:;s:u-i.wz&:.z;ﬁa;:e wort dudicgte o
connection w water Fights, wsege. or el The bylaws related o Transfors of L Stack requies the
endotsement of the stock certifivate to 8 aew owaer snd that o be .1'#.’;'-{:7{}-1t.‘{l_s.,£§_ﬁ1l3. thie corpiorsie
books, The section of the bylaws vadand to rensder stifes “, L thint the water represented. by the
new certifleates fasued shall vet be wamelerrable o the maln diteh or canal of Bullemtyns Ditch
Company, Limited, without the oodsent of the Board of Dircctors or a awifomty of the
stockholders of sad ﬂ(}mm;rzy.”” ‘§;§?}.§.§§E§2§§*?t§{? v emtively ooprent-to Tollow B bvlaws and st
insue mew certiHoates to DU Bvans wmil Boks sarvenders Ris cortifionie and Ballentyne verifies
nmhm@, rerains owing on My Rioks” sovount or the Bowed wadves sy smoosd doe.” 5 Honbei i,

deliver wiler 1o the property st dssue. Ricks bas o stock centificate hut Em.i‘p}.gq o wtock i the
company becpuse i wes fasBered By e unambiguous .Zttngazatgw o ‘tf'u:fiiﬁemd. af Trust,

sl oviaens

shin of the stock, but no witer, Curresstly, weter 8 not %."u:‘*in;;;. bmmﬁc:ialiy .;xap‘g)l'icd i€y

Taiel vegardloss of wanership of shueeg of stoek oF ownerihip of veer righis,

W Hew Adtidawdy of Jog Hing b Support of Meston [0y Sueenary Jedeeent, Shed Jan. 72, 2005 B T

Jhﬁi&fimmt of Fhomas M, Bioks in Seppodt of Thoees M. Kicks” Mation S Semmeery Judipent, fled Jan, 33, 2048,
Fx. A
3 Aftidavit of foe Kmygin Support of Motion S Buyvwnary fadwment, fed Jan 22, 2003, 8w B oo Vi,
S E&cma? af Yo Wing W Supporr of blotion for Samonry Jodgmend, Ted fan 22, ﬁm B, LA,

VL B, BiekE dfidavit sites he paid the seeout halarics aptil 20403, Tt s wow 2013 and there 4s no lnformation

B P W poved whether Shere 46 o ot dw:

a7

MEMORANEUM DECISION AND ORDER ON MOTIONS FOR SUMMARY JURGMENT
1i
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Here. no party has explained bow the watey tighls worls so that the court car make any
dhetermination as a matter of lave. Absent a conpection of porporate shres W waker righis, a jury
vould find that, Ballentyne acted inguciopsly to DL Evans by shoply allowing the veater
previously benedicially applied o Risks’ dond 1o poss unimed down the sifearm jusi hodause o
formmalisy of the bylaws rigiiviag corporite adeountihe had hol beeh corhiplated,

Plevayse neither the cusront articles of incorporation or brylaws explaio fuorer shares of d
eorporation and the wator vights relate, the Court conutudes there is an ambiguity on-this-issue.
‘The buprene Doret has stated,

Bresase vorpoite documents are &quiwa&'@m‘ t contesots amang the msmbers of
the association, the nomead rales governing the iterpretation of contracts. apply.

The objeetive in interpreting contracts I3 10 asoetain an v effeot o the et
o the parties. The fitent of the pariies should, if possitile, be assertaned fom the

languape of the docaments, The deterimmation of 2 cepbheds i o abd tegal

elfect iva guestion of law whenthe conaet 1s olear and srmnbigeouy.
Twin Lukes Vill, Frop, dss'm feco v Drowdey, V33 Ddabo VEZ T3S BS7 P20 611, 814 (1993
“Whether » conteact is smbiguous 15 @ question of Taw.” Swesses 1 Beco Comt. O, 145 Tdaho
30,820 175 PG B TST 2007 “TF o comtesct i found ambipuons, its Berpeetatien 15 p
question. of feet.” Bokker v. Thusder Soping Wovsher, LLC, 181 Lhaher 185, 199, 108 £3¢.332,
A3 AL da this ease, the Ballentvne afticles of ineosporation and Bylaws do ot clearly
indtieste how shores are ted w waker or how that was effeoted by the partial wabar righes déoreed.
in 2007 well afier the st amondments & the arlivles of TR LY _by%a;wa:@ Fhe cuprent
artictes obly dbeate the sharey are ted o pay vabue of W00 and sav oothing about waer
vights, The curvant bylaws smply that newly issuad certificates are in some why Tied 10 water. M.
Ricks' copotusory allegation that, "oty sharchelders can use water from Balledtyne’s cansls,
Yateral, and ditches,” provides oo authority for this conclusion other thas hus declarstion, 2 Winle
thepe seems 1o by wy wmphied agreesens ainong stk the paeties regaeding the redationship bupwoen
the shares and the water rights, the Court canmet grant semmary judgment based on senclasory
13 beduhiet TTE, TEA,

1o Padlettyne bas ot et s borden to shosw dhey e entditfed to

stgemantys or haplied faom, Sew Hocla Miv Ol v Stov-Mersing Ma Ce.
RAR PO PTSE 1200 (199

sarnmmary fudgment as o matter. of law beoause theve remaing an issue of Bt ofwhat T, Fvans

ARdhvit of Thermds M. Sisks i Support of Fhomas M. Bk’ Motiop for Sonmmary smi;_rmcm il dam.
"F".l "lﬂ;*" ;f*%

MEMORANDUN DECIRION AND ORDER O MOTIONS FOR BUMMARY JUDGMEMNT
16 '
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g by cwiing the seventy-one shares of stovk, See LEC P 56(ck Sanders v, Kama Joint Sob,
Dise, 125 Wlaho 872, 87374, 876 P2 154, 15556 (Co. App, 1994),  Summary Judgment is
DENIER rgarding whether B, Fvans. Bank®s ownership of the stock means. I3 L. Bvans Bank
has any ownendig foterest in Belleniyoe Ditch Company's soerend water sights or whether
Butientvee Ditch vt dolver wated (o DLL. Bvans Nank,

T is Ballemtyne's Boged Eotided to Sommary Judgment?

The Amended Complaint alloges Ballensyne's board: acted owside it power, and
brenchied w duty of vare by refusing W deliver water 1o the real property at issue. in this cise.™
Dk, Evans sesks to E*m:lﬁ: the board el persossnily Hable for this ditmages caused] by Eailute
50 elitliug ot the water. Tl bosrd contersds they ate entitled to Sppriary jim’ggmﬁ;ﬁ becatise DL

Fvans has pod suflicientdy shown the corporate vetl can be phanead, and becsase they are entitled

v ity under fdaho Code § e 15,5
With reguad to the sorporate veil sreuments,

Pheveing the corparte veil s the dudicial st of boposing personnd - Tadaliiy on
otherwise epnune  corporate offieers, divectors, and shureholdsrs for the
werporation’s wrongfl acts, The theory allwws the bl Deder o disnogaed the
cotporate Berm, thereby making individusls Habie Yor comporate delus or making
corporate assets reachable w satisty obligations of the tndividual.

FEP PO v Dedete Co,, 145 Tdaho 326, 335, 109 P.3d 784, 723 {2003 ) (abrogamd on other

seounds by Waadering Trals, LLC v Bip Bite Fxcenation. fee, 186 Idahe 586,329 B 368
(2014)) telmtdons aod quotation marks omdered) The ot w debrming whether w6 pleee thi
corporute-vell fas bus stated as follows: '

To warsand custing astde the legal fiotion of distines.comperate exisionce . L R
must also be shown that tere ¥s such 2 tnity of fnterest-and ownershipBat the
inidividuatity of sk cdrporation and ssich person hid deasied? and 3omust Birdher
appear Trom e el th dhe observance of the flotion of separate existence
wold, uncer the sireumstanees, sanction a fraud oy promote {njustice

Minich v, Gem Sty Developery, e, 99 Idaho 911 17, 5911241078, 1084 {1978). The

guestion of whethes 10 pierce the corperate verl s an sgurtable dne, fnd theretone o be made by
i‘“ Amended Compdaing, fied Jul 28, 2004, 940 - 44
LY
k.
I

Dipfemdants’ Hallentyrne Ditel € DERLY, Aaren Ricks, Shaun Bowman, Joe King and Steve émems:%
Moemaerandum o Suppors of Mot for Reramary fudgment. tited Tan, Fa RN e B T :

-Mf NORAMDUN DECISTON AND ORDER OM MOTIONS FOR SUMMARY JUDGMENT
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ihig ﬁm‘[i‘i‘:ﬁnﬁ.&:- :w'rrw'dy .ami oy é:l‘;zn:ssi‘aism%mg e equitable remedy H-’-gg;«u;{gz;@*ér;g E‘,{!’;gi,ﬁg's LLC v
Bite Excorvapion, Fuc ., 156 Wdahe :’i&}é{iﬁi,‘ :?'E?’é, J29 Pad 368, 373 208

The Cowt doss uet view DL Bevaes® eladeis sy wiurz;.ﬁ 1 phgree éhc wrpmméx: weil.

m&‘g:vamd&; thae the decision to withbold. water was not in ggia{mi'-;ii%ﬁh*- ﬁhi‘%ﬁgéﬁm?t;‘%ﬂg;ﬂw baard 10
personal élzi.a‘hi._ﬁiit}r- under Blaho Code § 30-3-80.7 This argament B not o fiemsd basis for
determining “that the ndividuality of sueh corporsting aed sach gwr:s»a:m Fian sevsed.” Iabe Code
§ 30-3:80 in a satutiry vershon of e hosiness fudgment rale ™ Because DL, Hvans Gils to
grrervrede any evidene of g-unty of ewaoisbip, the Uourt Hinds plemsing of the vorporate veil is an
iappropdisie as o form of eguitable. rohiof i this vase.

However, divevtor hebilily i ditferent, and n aflectad %w # deisammuémn of whather
veil plercing applins, Divectors ary subiest to other eladms, _!.Eia&.éﬂalil;ﬁ.g?s"ﬁi‘:ﬁi:’,‘ﬂft&-l.’fﬁl-‘_&bf:'t:ilé?l&ﬂ.‘gi uf dutiey,
Thurs, the Court will oo o te Hecush by,

St reped T imrivnity, Blahe Qode § 810685 giates:

A any nonprofit comporstion or organization o charitable wast as defined in

setion G6-160U(8), Idaho Code. offieers, dlrectors, and voltpteers who setve the

enpredis ciiporation ar mgammmﬂ wslzmzz geanpensation and. trastees. of th
wharitable trust who serve without compensation shall be persorally s Trom
ehvil Hability arsing om of thetr comdust ws an aiber, decios, trestee or
vohumieer, 1 such conduct i within the course and seope of the dufies and
flawctions of e ndividund officer, diveclor, Waser or viluatesr @il ab the
diveation of the corpomtion or drganizatios of charitabls st '

Jabghay Clondir § B0 Peonse Bullentyne s non-proiit and the divesters serve withow pay.
this seetion applies to (e Ballentyne bourd.™ Thers ave sxoeptions to this mmunity, {ndduding

fow wid 1l aried saiton vopduet, intentional breach of 2 fductary duby, or for acts oy ofnissions

W

bsrdent fu >§:ms; tlawm age iy mct., w hu.é .,upgmn tim I luwnu Lim w:si ailmm} &aa pmwxﬁ
e Response Brisf to Hallantyne Uirch Company™s Maothon for Sunuary Judgment, fied B ei:r 5,2018, pp. 4

tdaho Code § 30183 contains ﬂ&mi?’ﬂ Ampguage to § 50380, in that t0is s statusdry version of the

business judament: mée Hroswever. the Court caniwd find that elther of these sections i ntended toactually veplace
the judistally created busmess judgment rele, or suppldant the duties owed bry & fduaiary, See o d@«” v Hyner, 114
Bhahor B9 805, B P WS WO (00 App 19 3y
B A Efdowtl, e

: 1

T Kingg an Nupg}nri wf Bodiom For Sumpnsry Jodgesent, Dhed b 2 'j TR R

MEMORAMNILIR DECIRION. AND ORDER ON MOTIONS FOR 8UMM *‘x'@t’y FUDGMENT
ig
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wed i good fwth, Meho Code § 616083 Da) ok amd {dy DL, Eses comtends thedecision o
withhasdd waker was not mede i good ith beeavse the decision was ‘Ea'la{:;iﬁ-l:?yi%--{&”iz&ﬂ yotes s

fater rattfication fnstend of being made by volee vore o a board meeting” The Court ageoes that

S

1°a£i‘§‘“1k;é§.§i.<mﬁﬁ. i i &Hﬂmg‘)hm{ with Ballentvne’s h!,rhwa "E‘fh;ctmifay%é&w i .:i."v.tﬂ.qu.l.s."ax :ﬂ_.t gjpestions

shali be decided by a majouity vote of the Jirectors present, given el ™ ‘*m 1 sbthough the

provedere was pgpeoper, the Court dogs not Hind g procedural fatting ax dn»w,glmfﬁ that the ael
was nok in goed falth™ ThIL, Bvans’ also argues thar the decision s withbold water was in part

e }.&;ﬁmu Faeks' theet ol suibg Ballegtvie if they delivered witér or lssoed shares to DU
Foans™ DL Brans arputs this ercated 8 sonfliot of isteredt bacatise Ricks was & board meniber
at the thme the comments wers made.  Howewver, the evidence before the ot wpwcen thise
mations i that B L. Bvans” roguest for water carne through @ third party. There 13 no evidonce
betore the et of asy discassion by Ricks or any other board mensber that the refusal 1o deliver
wiker was for any baproper purpose which wonld mest Lhe dibrence of tonfliot of ‘i‘sikijﬁrgs:'eisi..%
Thorotord, DL Puanis has ot ostablished any evidénce fof purposes of surimary. judgshont that
the decision was not i good faith, ' '

Mesed, wiide 11 Fans does pet speciliestly addvess the atentionsl breach of & duly

exenpiton when disoussing ldabe Code § 6-1603, DL, Pvans diseusses i b othe context of a

negligsncerbrench of duty chaim.” “Haan setion for tweach of fduestary duty, the plalafift bears
the Hurden, of priaving, fest, that thi defionbant owet B g ildm'mw duty, wal second, tdiat the

latier brogehed this deev” Jordan v Fissder. 124 3aho $99, 004, 865 P24 990 995 ({0 Agp.
PO The Supwesse Cont o s s gty

Clorporade directony, gy fiduclaries, org Binowd fo svercise vhe wimost yood foik in

i y

Rasponse Briof iy Hathenting 'i"'ﬁwh Carnpany™s Maotion for Summsrs Fuhgmant, Slad Fab, §, 2005, pp. 138
- b Thers b noallsgation of ) b

i Affibrit ol Jon King b .‘*;ugﬁptrri 4’13‘ Wiesibon foe Sommary Jutgronnt, Fled Jan, 72 zilh s E**i 18,

F Wl B B Ut VL 8),

e Thi ot plser does not soeepd that $odlewime uproper peegecdurs ek the bowd outaids of the couese aud
spope ol dheir dutien, as U deviston ey ware making v diveotly refated o thedr dutiey g board members,

e Spe Bosper Briel e Babbengyne Siteh Company™y Modinn for Swmomsery Judgment, Fled ﬁb\ =, 2{}-‘3-5,_‘;3&,
§5 - b Al it ol Joe Blng i Sepport of Meton S Senmmaery Judgment, Bled Jan, 32, 2045 9% B - s'i wnd 15,
At of Soe King b Suppert of Motion oo Swmmary Jodgeme 1, Fiiuk fan, 22, _{liﬁe‘ﬁ ) ard
B, Lo~ P

# S Hesponse Brief o Btlentme Dich Companys Motbon for Sususary Judgmens, filed Feb. 5, 2015, pp.
i B

MEMORANTRIM DECIRION AND QRDER O MEETHONS FOR SUMMARY 1 i’ﬁir%’}}* W1
e
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sugkercging the corporation. More specifically, phat the diveciovy of @ closely held
vepargtian gowe  frluciary duty fo-the midnarity shevetolders Iv well recogmized.
A corporate olfcer must pot take a business apporiuntiy “whichi-the corporation &
financially able o underiake, ¥s, fiom is napere, i the tne of e worporstion's
business and 15 of praciiesd advantage 10 15, 18 ano by wWhich the corporation T an
inferest or o redsoniabde ekpeotancy, and, by embraging the opporiunity, the self
tterest of the officer o dlrectr wall be biowedt fofo coaflict with that of his

covpEtion, the orperation may soguire il of the prefits derived from the

transaction by the officer,
Jenfing v, Jendias, 138 Wobo 424, 428, 64 P3G 983, 987 (00 (ehiations il quetaticn sk
wenitiod, crophasis added Seealse 83Conn v MoeCirn, 152 ddeho 809, Y15, 2?5&:‘;;3:& B24, B30
(2012 Muwmmos v Sows, 143 Tddho B27, 933, 155 PAG Plad, 1177 (3007 *“Qfﬁmm are apents
uf the corpuration; and, ss such, e subdect w the wsusl principles of ageney law, fneluding the
{iduciary duties ol agenis, As an agenl, an officer owes his prinvipad, the compormion. the
fiduciary daties of good faith nhd faie deabing.™ Jurdin, 174 Tdahe ar 908.05, 565 B3k ot 995-96,

Thiese roles mehoste the duty 8 owed only o sharcholders, other diredtors, and the
corporation imelf, T s undisputed. that. unti} this court’s ruling. varlier inz.ﬂﬁ;ss'.d(:ac;mnmt, that
Ricks® shares in ;Ha}_ﬁt’;iﬁéy;m&ﬁr Frewed et Broery sl rred fo 03] Bouans, :'E:‘ijta:tafﬁ:;i;'é‘;:re‘:,;,_";3:::‘115;;;3‘5’!5!?5{%-}’.‘5 115} d.t.;.?.y
was owed o Ballintwe. There bs evidence fom Ballentyne iy, “In e 2013, Ballentyoe
Dhteh Company, saaed o Dulu Brans g stock certifivawe represembng wader rights appurienant b
fororand n half aires-of land in Batleinme's bowndaies,™® 131 Bvans oltained these shares
Ballentyne on June 19, 2013 through a separaie foreclosure nod related o Eiﬂ&i.ﬁfﬂ&ﬁ,m Pt the
evidenss betore thiy ol &b sitmmiary fudgment is thas the board’s decision not o deliver water
16 111, Evans was lssved two months pries—in Apnl 20137 Whatever duty was ewed by the
buard ™ 10 iy shassholiders was ot oved to DUL. Fyars il June 2003 Therelore, 11, Fuans
has mot shown that the board Breached any duty 1o TeL. Beans by refusing o deliver waser in

Apeil O3, bt theee s 5 guestion of fact 5% to breach of dhose. duties beginning In June, 2613,

Clormeguenthy, S reeoatns g roaterial yaestion of Bael s o whether the Bovaedd 35 Bmmune under

“"‘ Affdavie of Bobery Squire du Supportof DL Hyans” Regponse Bried w Motions for Sunhmary Judgment,
filed Hele. 3, 2013, 3, :

" fd. Ex A, _ _ _

3&:‘»  Affidavit ot Soe Wing im Sappirt of Motion for Sussmery Redgment, flod Jan, 22, 2005 9% 12 - Dangd
Bus, Lot

Y e bbaho Code § 3383,

MERMORANDUM DECISION AN ORDER ON MOTIONS FOR STMMARY JUDGMENT
1
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tdihe Code §- Bl 6057 * Therifbre, the Cout canniot determing, as @ matter of faw; the bourd s
irrnane or that vo duties were breached.”  Becsuse the Cowrt samot Sud thet Imemumisy
applies a3 2 matter of law or that the Drench of duty claims {41, e Court TENIES dismisead of
the mermbers-of the board Trom this suit |

Eh Clabus under Jdabie Code §42-912

PR Evans mentions Idahe Code § 42-912 40 its Amended »{.3e:)s:(1g;;s§§:z~f;;§§xaé{:”:"3 ¥ is not olear
ki section &&;{,?.]ﬁﬁﬁm. w3 this case. The stalse savs

Ay porsodr, cempeny or sorparaiton owning or condroliing any canal or 1mga‘tmai .
wurk%‘ (et ﬂ"m dz«,hﬂmmm m‘ Wn'rerfi rrrzrie*r “ am’é’ T Wr;:’ zérrnrmf aimai[ ét;;rmt.h

i ngmrn ww%m Tm riw ;sm}m.m ml zs'm;;dttssw %Lw%‘l Eﬁmd br- lt)E‘ d{sms*‘a&lu pmg‘m ».,*.'_
upo g proper demand being mede and roasemable seeuity bodng phven for the
pay st shereof provided, that no person, company or corporation shall contau
twr&&rﬁwr oS w*ﬂm‘ tﬁ‘l'm @tw"h ]Wmém, t‘l'axa'r;'w'rt," Y a‘m'g‘némrl‘éfrrr'hrf“‘ # 'E‘i‘i‘ii;’ {&' Ew

' m’mim %af:amm s}‘i’ tim xtan

b Cole § 42812 Cemphiasts added). There is no evidensco tﬁm I?»Lﬂ-iﬁﬁi}»fsm %‘a‘éif'ﬁ' OF RIS wilsr
through it cangle, o thal the waler previeusly spplisd to the propery at fssues was sold or
rerdad, This law has remained essentially wachanged shice it wirs evacted. fn TRRY 1 s olearly
destgned 1 proteet those whe sell/frent water, and those whe réeeive water throuph sale or rontal.
Canes s seussing the statute sndicate thal ¥ applies where a person oF .f.‘:mrpmmé;ii:m'bt'&émfs. @ ol
for iovestment parposes, @ oppesed o s, et benedi situabion e a1 nonprofit disch
cormpary. "1 protects partes who are willing to invest large sums of mwney b an enterprise that

brings stow retums, but very beneficial and really tndispensabile w e Community B supplied

%‘txu?d «Ll e} gn B Is;di.' :»ummm v mdgumm o i ;w;ﬁhghmb Mmua

& Trsolny as 0L Bhans oongonds Use bowrd™s detabon set fo delver waber sess alive vires, TRL, Breans.
provides mpughoriy - it an ubiea vives sotion subiects the board ;mwual Frabrifity. Gdabe Cosde § 30526
suggests-that i there bs g ulips virss act, tifm mot vy endy b u?miﬁm'&gm againg the copporation, wmmm of the cases
oited b £3.E Evang Ermbzi o the contrary, Blerdve Dhev, Sl v, Boize Oy, 34 I{Emim TR, PETPL R, B {18y
fhedae P dbsmniones, LEC o Hug!mm‘ B bdghe 774, TTRAA, ffi“r 3 fi‘?f% AU (0N

A wndmi “orrpbaing, fhed Juby ”'i‘é Mild, €30

MEMORANDUM DECISION ANTH ORDER ON MOTIONS FOR SUMMARY JUDGMENT
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with waler” 8halby v, Farméry’ Cp-Op, Direh Coo, 10 idaho 723, 80P 327, 226 Iﬁf}“«} Hkuw

it is uncicar thal the “sale or rental” Ianguage sppties to this chse,

Even i the, statate did ;&;ﬁgﬂéy, the Cowd dows not agres that the stamte crates o priva

['E e oot may, i it duiwmtmf that e reredy s shptorviate o Birtheratesd of

the purpose ol the legistation and needed 1o assure the effectivencss of the

provisten, aceord fo an injueed member of the olass g eiphe of sction, wsing «

sitable exgstiog Wovt sebon or @ pew cawse of aotion spslogous o an exdsting

aetion,
White v. Urdgerd Mur. fas Co, VR Tduho 94, 103, 730 P24 1014, 1021 {?QE(}? Ehi., et books
al whethey there 15 an, "indidation thet the ﬁﬁfgiﬁaiatw& intended o create a .;.";ri.v&te..e:sium of action
WER PR 416 40 é}i *&ﬁ?{é{)‘, Based on these a;:{:rﬁsédm‘-m:téﬁm.,-‘ti'w i!’mza‘t dogs mth@ﬂ%wisz i privade
cause af aclion arises.out of Tabo Oode § 422812,

e thin cise, there 1@ no evidenos of sale of rentn] of watee: Thessfore the Coust cutini

determing this stepme would p}mﬁ:z%da.ark’y el o DL Bians, cweh if ié.ﬁ%d ereate a specific

the Court helieves there are :ahe:nmlv sufTrcient ey g’ddw by prostent both siles should
violation of Hus statvte be aleged, nchading declasatory judpment wotions (heing wirlized in this
case) angd injunetive relief, The bnguage of thoe statude itgell does sat create & sasse of action, nar

peetride fow vy speioblie seliel for Ballure to ncimply weith s teuirements. s

Abtermately, the moving parties have argued there sre to els supposting any cpase of

gotion which eould arise out of this stasule, and Plaingfl has not ebutled tis by showing there
ave facts sapporting this cause of soilon, See Sueders v Ko Jobar Sohwol Dise, 115 Mabo 8772,
B4, B8 PO IR, 1AG (1084 Therefbre, to thie extout tiere are sy clabms dnodbe Arsended

Comphiinl dgainit Ballentyne or i bomrd.drising dut of this stbiute, stch claims are didnisded,

o

Fie Wb, the ety uger, ‘gmmmwd a perpetast wdey righi” fos dhe dich compryy. S8 B0 P, a0 34 I
wpither guse, sherg wis o sabe ol wadsr, “evidenced by o share of S copitel ssoek of She Marth Sids Cenal
Company, Lingsed, forvih sore of lund coversd by the contract; Uketesch share oFawel entided the E‘wlml thgrpod
s stpply wf bvbgtion. waler st e mes e vibe of Dosy of eae-cightieh of nonbie ot ol water pevacre pr
secend of Ty, Soowedds v N, Bige Coread €00, 36 Tduho 622,113 B 344, 334 (1923

- omparswisd el Coded 42914, which provides speailically S derangss.

MEMUORAMNILIM DE ,“i‘wlikfﬂé AME DRDER ON MOTIONS FOR SUMMARY - JUDGMENT
22
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B Clabms apainst IDWAR

’E“Ew.ﬁE.iﬂ:g;ﬁﬁcm&;.agaiﬁﬁl IDWR seem to be contaimed within Counts IV and W of the
Aapepsdert Comglaint,”” CL1. Bvans contends IDWR did aol comply with #s duties under Idabo

Codke $8& 42103 4260, 42907, mnd 42- 180509 by refusing to arder water be delivered (o the
pripiity o faene. IR nrguies 1t had no duty todeliver water to DL, Fyags.”

Thie Coure agrocs with BYWE thar Idabo Code 88 420000, 420082, amd 40807 doonut
apply to this case. The cunly dory steted by § 42-101 applies t the State of ldehe as 2 whels,
regarsiug, “the waters of all natural sprisgs and lakes within the houndaries of the stase” The
haty Bg, "o supervise thete epprapsiation aed allotment so tose diverting the s;rﬁma:_ Aherelrom for
ity Ewm*ﬁw-‘i.ﬁ;i‘ prwrpose.” The Court dbes mot viow this as a duty swed iﬁ‘g‘ ‘1‘%’3:‘“"%&%&3’ or HXWE
may -or sy oot have ﬁ‘.mgﬁn.’c fey nee mone ol .H:e‘ai;!»:;:a:ﬂ;y:rm 5 Waker j-hw méi,‘;ai;u;_szg' T :ﬁﬂf,rj.f{ﬁ}:’ s Lar
vepeved From. the goneral nature of this statule for any Juty coniained thersin to Ay,

Ak o 4 42-802, thiv section gheas the direnty of TDWER direction and woantrol “of the
cistribution of water Trom ol votimal e AITTGES within & veirter distriot 1o ifh_si*. .&T-Lfi;ijéétf%&:,. d:Es:&:Ems:;,
or IR, over waler once 3L 1s in the mmzaéz;g as is the case of the water in E%ax%éét:n;}fne‘s.fz&mizs el
ittt lex Hargn, this oosle has oo appdicabiliny o othis cose,

Habe Code § 42907 addmsses the appeintment of & water managey %i%:;cﬁ': &rt;y‘g;ééLmiim*;

where, "t (2} or mbee parties sade water fromy sidd ditch, canal o vessrvolr 82 the saums polag.”

lder this statuge, LPWH onby gety nvvolved i there 35 o dispute a3 to, “to the guastity of water
s b deliversd, or the gmenn? actundly delrvered.” I The stabube places po duby on ITWE or o

direcior o enforoe delivery. Therefure, this slataie does nol create & duly to do or not do
/mwhmg“ Eaen 310 i, e daty bono preater than, and s porentially eocompassed by, Idaho

Cade § ‘;wm(ﬁ;‘%, which siates

wiler xuﬁ.wm-v{%-ﬁ%h& 3 1 hive ‘él"w uliwwz reL g*n’zww 4 nmi &%H!M

P

. Agserpded i‘ssasrpimivih fidind dul 28, Z004, 99 45 - 46,
3 Id. 4 52 -
' Mﬂ'zam amﬁum i Sipport of Totinn to Ldsmiss, fled ,E;:m. 24, 28, ped -
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(9 To seck a peelinunary o peérmdnent indunction, of both, or a ey
restraining ovder restraining sy porson frony violnting o atteinpting o violage (2
P prevvisions of Jaw relating w all spucts of the appropdastion of watey,
diatribution of water, headgatas and memsuring devices: or (83 the administrutive
of judietal oeders a-rz%a%d i socordance with the provisions of law,

daho Code Egz 4 LS f@}.

On May 16, 244 .%‘ Lt Bvaps petttioned the TRDWR to onder Ballendyne to deliver wader, secking
reliel under Tdabo Code $42.907 " IWER. lssued a Pretiminary Order-om Tune 17, 73013, denying

rizhief .&EE’.iii-.iE]%ﬁ.miIi.ﬁg'?.hi‘:%.{" breause this wab dr fvbue betwien private. parties, celief muse. come

oL s B - L &‘{ JE— o

fromm thie Ehstrict Couee™ This order constituted o préliminary order vnder Maho Code § 67-
2247, and 1’&&‘:(‘:&3&#13@ & Pmal omder as provided Jor e ldebo Code § 67-5245 when DL, Bvang - did
wot regeest reviaw or revansideration of the arder. After dhe ovder bucame fual, DL Bvans did

no gppesl the erder to the Distiet Court ag-outlioed i the Idaho Admialsdrative Procedure A,

fdabho Code “» 678270 tmmi@h R0 Whethier oronon e Cot Hymm wﬂh TYWR s

ey Sﬂzﬁém £oide .&;:3;. ST o 4201 Eé’}ﬁ, the ot doss BEIEE. Hhat the pmpmf- nethod of

jpﬁ-’filfzal-‘l'iw&i?r}’ @m‘;iéc:gr ?arte ‘a&_‘ppmﬁ R M&gﬂg ;r;wﬁhm;;; aﬁaaii ;E;za;kcz:er-&;mmg_ll;fﬂ&,{ﬁ z;iw';.‘sv.s; .mrz_‘t';:.m;*gzsizame; the
exhinstion of whninistrative remedies necassaey to obiadi judiclal teview of the deudsan ™

[Phopovtunt polisy oonsiderations  underlle the reguitement for eéxhausting
adminisinsive remedies, such e providing the oopoueiy for mitiesting or
curing errors withow Judietal - dmrervestion, deforring o the adminismative
processes steblished by the Legidature and e admiddsuative body, and the
sense of pomity for the guasi-jidicial et of the sdoipistestive body. .

fge‘_‘;

'Hé"sg.,n, o Vemw ﬁ;.if.‘d ‘mep ,L Mi’l im LJ
{d., Eax. B

?a:?. de B S g
” M fdal \i? e G BTERINE)
Hee Fdaho Code § 07 ‘iﬂ’m,

a3 #

# Tdaho Code & e7.5271

MEMORAMDLIM D

i

CIRTON ANB QROER ON MOTIONS FOR SUMMARY JUDGMENT



2015/03/18 11:52:16 26 /28

Wapoer v, Stote, Dep's of Teomype, 130 Kaho 184, 169, 244 T30 12500 1258 01V A majurity
of the wsues DL Bvans seehs 1o raise agadnst IWER are- issues dat would and should have boen
resabved thoough o reconsiderstion or appest of the IDWR order,
sjunietive reliel soughs by DL Bvans against TDWER wonld have vy awlideesme] theough the
whminislrative sid nelaved appeliate process; the Cowt is aow without furisdiction fo address
those sesues. See Brickson v ddohe Bd of Registration of Prof't Brvinecrs & Profl Lo
Survapors, 140 Idake 832, B354, 203 PO 125%, 1253 (2009 {abirovated o othier. growady, Chy
uf Fagle v ddabo Dep't of Water Res,, 150 ldabio 440, 451, 247 P3¢ 1037, 1039 (204D,
Seimpogry judgmient (& GRANTED on al} olaims myainst W and s directors, Gady Mpacksen,
50 they are hereby dismissad.
CONCLUSION
Based on the forepoing,
o Defendanys’ Ballentyne Diteh Company, Saron Ricks, Shatn Bowmin, Joe King and

Stetve Sniud Motion for Summdry. Judgenent (Fited Jah 32, 2003V & DEMIED,
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Wihether a5 a Matter of Law, the Water Rights Diverted by the. Bali;:-*ni;aﬁ:_ ];’33:{13&;:11- Company
froan the Botse River Company aoe Real Property. |
3 Themas M. Ricks” Motion for Swmenary Judgment (Bled b, 23, 2015 I GRANTED
131, Bvans Bunk on the lssuds of.
2. Whether, as a Matter of Law, Sharos of Stock in the }Ei‘z:'eiigﬁ‘;_m}ﬁu]i:jii},ﬁg;ﬁ:ﬁﬁ_ Lamopmmy s
Persoual Property; | |
3, Whither, @5 8 Muugt of Law, the Trustee’s Deed and Cerrection Frastee’s Peid could
Crwiven Personal Property, o
4 Whether, s o Mabter of Law, a Se¢ufily Interest Attachsd or Waf;"if"éenrf&cf?ﬁd Py th
Bank as 0 Rick™s Shaves of Stock o the Ballendyne Ditch Company; amd
Ao Whether, sy w Maler of Taw, DL, Bvans Bank. can Compel ;Baﬂﬁﬁ:ﬁﬁ_}ﬂw Lol

Company to Transfer Shares of Block Craned by Thoras M, Ricks to the Bank.

s e Amended Complabe, Slod Jal 28, 2004 97 58, 86, and pp. 11 52

MEMOBANDUM DUCISTON- AND OBRDFR ON MOTIONS FOR SUMMARY JUDGRMENT
25 - |



2015/03/18 11:52:16 27 /28

4. IDOWE's Mpten o Dismiss filed Jan, 26, 2018} s GRANTED.
ORBERED this 18 day of Mareh, 3013, |

Lynndarion
District Judps

BATMORANTIUN DECTSION. AND ORDER N MOTIONS FORL SUMMARY JUDGMENT
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CERTIFMCATE OF MAKLING

Vhereby cortify that on this jzi day of Marel, 2015, 1 mailed {sorvod o true and oomect copy of
thie within instamenst o ‘

Tanon B MNaess
Adtorpey al Law
Famned AOB-RTEAL46

5 Brvae Parris
Attorney at Law

Chrigtopher Michadd Brosdey
Attorney st Law
Faved  2U08T0LDRAL

Meghan Carter
Attorney st Law
Famad -~ 200IE 78000
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