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ChHIRtfPo'<''H C' "\'('H Cl'· 'k . . U:; J/;N;t~f:·: };;';~:=.::;~;~~-;~~·' ... ~:~l 

~)i'.!'?Fi\ 

I.N TJIE UlS:tRIC:f C(JUlrr OF THE FOUR'rll JUDICIAL Dl8Tl1JCJ OF 

TlTE.ST'ATE OF !H/\!1(}, IN AND FOR 'J.HF COUN'l'Y OF AUA 

DL IWANS FlANK. 

P1aind!T, 

vs. 

HALLFI\IfYNF llrtCll COl\>ll'ANY, 
UMITED, UIOJ'vh\S lvlEC'HAM. RICKS:, 
GARY Sh\CKtv!AR TN HIS OFTfCIAL 
CAPi\CilV AS i'H!.' l)f'RFCfOR OF 'filE 
IDAHO DEf'ARTlV!ENT OF WA'l'ER 
RESClURCES. AARON TI.ICKS, 'D!RtX:TOR 
OF'ITIE HALLENFYNE D!TCli 
COMPANY; SHAUN BOWMAN, 

MEM()Ri\NlJ!Jivl DECJS!()N,.\N.D ORDER 
I)N lviOTIONS FOR SUl'v!MARY 

JUUUMl'N1. 

i)JRJcCI O'R Of' tHI': HALi.FN'fYNF 
Dll'('H COMl'AN'Y: JOE KINl), 
D!RI:C:I(iR CW TilE BALLENT'YNE 
DfTCJI C\)MPANY:. STEVE SNE/ID. 
DIRECTCIR OF TllE BALLLNTYNE 
Uf!CJJ COiviPt\N Y', 

J:)o 1i:no.d.e~II.I.!<., 

rhr<tt moti.on:i f(,r suintnary jm:l.grmm! ai<::: behJi't the c\mi:! tin nml argurm:nt on FdwwFy 

19 .. HilS. 'fhoHUlti M. Ricks' .MCttion .kir 8tt•itl'tti1I} Ju.d.g!i'i(!ill "''I' hkd J.an. 2:1, 20!.5, 

Ddi:mdmJt$' [sic] Balkrrtyneo Ditch Company, Aaron Ricks, Shaun JJ<;wman, He King and Steve 

Snead JVfotion t.iw Sumrnmy Judgn1ent was fi.kd Jan. :n, 2015,. and Dd4~ndants (h;ry Spm~knmn 

and h:lahn T:lepannwmt of Wal.c:r Hv~<J\UTI:lf ]\ifpJfqn tv Pisrnis;: W~k' iikd Jan 26., 2015, 

Appeara.twes: 

) ~won Nmnn i<>r l'Jainti tf 
Chri>: Brmnky l<.n·lkfe.ndmit 'fhonw~ Mctihnm Ricks 
S. Bry~e Farris 1\.>r Dd.endant BaJJcntync I)itdJ C:ampany and itr; Hoard . 
ililogfmn c:arttT Jbrl)detK!antsldaho Dep:ar.'tmcnt of Water Resources and .Gary 
Spw:knH>n 

MEivH)RANDUM.·DEC!STON ANDORDE.R {)N .MOTTONS .FOR STJM.MAR'Y JLil)ClMEN'f 
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FACTS AND l'ROCilll\.!IIAL Il4Cl>GIWUNH 

In Jnntnli), ?JJ08, l)eD.:ndant ThomM :Ri.cks (''.Ricks") exr:nrt<:d ll pmnns~ot) nore in 

.hlvor of PhiintiJT I),L .. Evans ikmk ("D,L. Evarts"}, in the amonnl nf $l,l85,00JLOOI The debt 

rn~mted hy this nvtc was st~n~rcd by a prevk•lHiy reopnJed tk:ed. of !n.sL" 'nr~· J~:ed of tnm 

YCC>\ftded June &, 2007 C<:>nta.incd Ilk fiJIJol'liing language: 

C(lNVEYANCF AND GRANT. For valunhl.e considenthun, ('hnnWr lRkk$J 
docs !wrchy irrevocn hly j!,lllM, h>trj.;ain, sdl and ,;,;n~·cy ih tru::;t, vvith power nf 
sale, to 'Tn>Hieo fbr the bcndit of Lender as Hcm:Ji.ci.ary p)J .... FvHns B.aukj, aH of 
Orant;or' s right, title, ami imwpt\ inw:rd t•) the fblk1wing described real.pmpetty, 
tn;;ethm' with .all existing or :;ubsequcntJy emt:1Pd or aflixed build.ingw . 
. hnprove.rnentffi il!ld fiXt•rro:,; all easements; rights of way and appm:tenanccs:. all 
watu tights .and ditch right> (iodudir1g ~lock in utiliticL1Vith ditch or irrigation 
ri[\hl::>); an(l nO other rights, royal de;; and profits relating to the 1r~li P"'l""!Y. 
includin~ without limitation n!l minervl#, Qi!,. gns, gc(>thennal and. ,;imihr 
Tnaltero:.· 

This !anguag<: was contAined .in the c!l!frinid lih:tl deed uf ti't!St, and wets not altered <ir :hi1end•:d 

by the im<cr HJ<><Ji lk.••tio'tt>4 The property subJed to the d.:ed of trw;t i.s .located wilhi.n ilw: 

botu.tdtiXkB Balkntync Ditch Company's ("Ha!Jentyne') service mea.' 

B;~;Ucntyne is II 11011·pn:rfil '·''"PPJHtivn vtgtttlb::w\1 vnd\:.r the law or !dttho6 Bul!eutyne's 

:uiiek,; uf 'n"'"'J'K>PJ1ioil were. mvst ret:cntly ttmemled in '1960 {with previous nmcndme,nts i.n 

Arriend.{~d. (:nh1fihtirit, fikd .hJy 2~~ ?fH-iL1 1! ll; A.:l~.r~w-er ·wfDe:f~n~bn~ TIYJJTJ~W ·M> R:i~.l~~ .. b A:m9ndod 
Corhpl:dni C'lt:if:J::~. Att!iW~~f·'), :~kd. A~J.g, ?fl~ 2014.1 1!' ;K, Si.~e ubo Affh:L'tv·ft <Jf'fhwnw .. "i !\f .. Ricb. in .Support of 
Tbmrws 1\L Rkk<' Mntinn for Summary h<4gment, filed Jan. 2J, 20 JS, llx. •L 
' _Arri~~.ndid Cornphint 4: ll; Ri·d·>.~ A1~~WeJ\ ,. ~\. ;S~~Il·'· nL'n A.tfi:.davit ofThl!mau JvL 'kk::kr~ :;n·s~~ppurt·of 
Thon'W< .M. Ri~;b' Moti<m fO<r Summwy Judgnm11, fikd Jan. 21, 20! 5 .. Ex. 5. 
~ Affidavit of Thntmi!i IV~. Rkks b: Sulwvrt (rfTh~mai~ .Nt F..h.+.$~' Mntio:p t(w S~p:n~mqy _fqdg,r:r.wnr, :f:1k4-J~.n. 
23', 20 15~ EX. 5 .. The pt~v~o~.Hdy_rcc(tf~cJ.d~ud qf iluH V/'~8- :m.nd.i..J;l?d ~~evumJ.. dnu:;~~. !:m)mH.ng .:h)rwmwy ;)/H)~:, 
n.dmJfjd tc the ex"~.}C1.J6on of the pn:mlh£M:"ry r~ov:. Am~n,bd Compb)nt;, ~ .! 2; :H.i.d(h .1'\:!b,·N~:L.·~: 9);f.'fJ (d>o. Aff1~~a\di 1\f 
:nimua:JJ l\1, !hdt5 in Support nf Thorna~. fvl. Rkk~:> 1 MnHun HK S11qu:qwry Judgmcni~ Gt!-xl !lan.. :2) 1 2(q 3~. :I.><.' 6 ~ it 
' S\n• Atndnvit ofl'hmntt:l l<.L Kid.H in Strppnrt rrf'.l'hmnn:> M. Rk.k/ Mntion f<1r Sun11nary Jwignwn(., :I'Hw1 
Jan, 2Ji 29l:SI .F·.:-~::>. 6 ····· 8. 
' Od6nd;rmt!/ HaJ.Jt:in:t_ynt. 0-itd~ C~HVP4VE· Aarqn 'R.i.clG~1 . Sf:!_mm f}nwnum~ hit' :k;.lng. ar,id ;a~~:ve :S:m.~ml 
Stat.ement-td'-Fac:tn in stipport of' f\.1uL:·q~ f~lr Stnmm~ry Jwdgm~nt~ fHQd Jw1- 22:.- 20! 51 ·1r: 8'. ·rh~ (;nmt {tol:ps 
B;l'JJentyne ~s st~Mf:ment of t~ch dot:r; not ,.itc. tr~ a. ~~.Ire~. tl~<ri wt~h~bhi!>h~(1>. lhitJ .. "h~'\;t, lHw Cv1H~ ~wmut ·f1nd: ~ny \.~:ibtinn. 
hy fht.~ paitie~< iTI· th'fir bri~".~hng ~r.tab!.i~!hiiJg thaT Ric:k~ 1 P'J.~ope~ty wa~ within the Snlle .. nt.ync· DiU;.h :C~m*W!Y1.;i> ~cfvi.c:~ 
~tt·(.~tl. ~kd:'l: H! !ej:aho~1 i.~ s·.:au~d. in ~~ 14 'i;d": the: /'\..~l:l~nd~d (\;~~t-ql~tll~t hut thiti alleg.M.h)n h:: <kni-ed. by: a:p HektHlm~s, .\\!e 
itkki Aii~·t,!v{lr, ,! i.·! .:. A.r.t!l\~·tr. ~£LkkrJd:~~ltV. H::dt~ntyne Dhch·C':o~pnny~ 1\.:;tron Rh::b::,.S1¥tu.n Dt~rnan~ )<te Kh~.g 
and Sh:v{~ Sth~&d b .AritendNl. Cnn1:J1~airl.1: >Hl:d R~5~>;Jt~ed.Co·J"0Phjnt .to~ lnt.~~.Plea:d~~r~ tEed Aug~ 1?~ <8Jl4,. ~~ 3; Ansvn~r 
!O Complah( n kd: Ang. 19., :w! 4,. :r .. ::i .. !kct·.H!;(Ie'. J'H) :rlnrt.y iEs:pf;.!te:o) that th~ pn!-petiy std?_if,>.+;t to 1J?f~ .dee&ofttU'it \l.;'fi[i: 

inS.hk Dfihe:Bn.!.!cn!:>i~u:; .f.)ih.:h ·CmnpR6)r :~or.vkt~ .area. t~c. C~)u,rt: ~t~~:unw Hd:fl. fi1d hr h~ t.ru(: f(trJ1~i.rpn:kt oflhi~ 
:~kdntl1i3.ry judgnH~iit &il.nl:y:'?i~g. 

MEMORANLHTM UECIS!UN. AND ORDER ON .MOflONS.FOR SIJMMI\RY JtiDGtAENT' 
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1910, FJ?:9, and 1948)., and ib;. bylaw:; have not bm~n i)nremkd :rince 1947.7 The. odginaJ fli)O 

ar!idc;> of inoor}MJtati<m
3 and 1979 rnodiilcn!ion (lf i\ttkle VI p.Nwidc)d the stock. of the 

Borpomtifrn w;~?: npprrrtcnuut to thB lands irrlgnktL''' A secnrtd amendment tlf Article VT of t1K~ 

articles ofitiCmJlUitilion m:ru;Tcd iu lfJ41L Art.ick VI of !ht' artidem ofincorpcrrntiun npw J'C<tds: 

This C(a'jkaHtiun ~hall have a tiltiil duthoriied cilpitnl r<tock of $111/JOO.OO dividing 
inw one tlmn::umd ( LOOO) sbnrt:" oC the par value o.i' l'en Dollar~; {$10.0{1) per 
'I~--~ lP . 

S. 10dJ~·'· 

'I'l1e 1'!4 7 byhtws c<>nt.ain Hte ti>l!ovri.ng hmguJJg<': 

The :;hares of stock in thi.s Conrpnny may be tnm.sJ\::nod nL any ti.mt by· the o.wner 
thereof in person, or by uttoml!y Jnga!.ly ccmstitnht:;l. or by kg:1! reproscmcttivc, by 
c111ckimt:t!W:;H lm tlw. eet1H'icatc of stodc But no lta.tisfer shaH be valid wi against 
ilw cnrpnmiion until :mae.J1tkr of the imttitlcat\! of "!luck aJ1d the entry of such 
!nnwhn <Ju the b•Nks vf the c<Tpomtion: 110 tmnst\:r shn.ll ik' milde \.thik' Jlw 
holder thereof is indebted 1n the Cumpany, vn ttny Ltcc'Ottnf whatever,. without tht: 
eoil~cnt of the Board of Di1:e1.:tms, N(, certificare shal I he issuqJ qnli! tln: 
ccn ifi oatc in Ji en <Yi. >Vhkh it is· i ssucd shtu I. htw¢ bceit surrendered to 1 he • Se<.:J:etary 
and cancelled, and the Secn::hJry shnJJ 'hntd thcr,~timdJetl cdtiJ\cate as a voudtcr. 

Provided, That [sic l upon Um atlopti.un uf thesr: I:Jy-Laws and securing ·new );Wck 
c<;:ttiikt;tcs for c:t~id ce.mpany th<: Sec.rdary is :mtho.rized aml di.re,~t<:'AJ t(, anx:pt tho 
stock oursMndi.11g at th<: tin'K' ••f the .adoJilk\n of these By-.Law': and issw: new 
sk\Ck cwniflcates Jbr Lh~ same number of sbm:cs as repwsenrNl hy lh,; old stock 
trrtifirak~S which. am. ';lH'!.V!H:l!J!Vd; Und, pt(wJdcd furth<tt, thUl lh£ . Water 
rc:prescntcd by .the .new ~<:rtifiJ.:atcs issm:id ~haJJ ;n;yt lx: trrm;,;hmahk: limn the rnv:in 

ditd1 "''~ dmal of Hatlentyrre Ditch Cornp:;ny, Umi(ied, wi!h<>ut the ~:onsem of tbe 
lh\iltd ot'Uirt:Uors or amaj.nrity of the stodlkoldcrsofsaid (\irnj)\my~ 11 

'llm Cnnrtc.;;nn;Jt. fin<J t,hpt the bylaw;; <:QHllliH any dirc1;tions regarding ddivcry cd' water m.wateJ' 

ti£;h!S £;01\CtaJJy. 

;. i\ Hicli'l'il uflr>e King i.u Suppon .of Hdh"'!yn". Dild; Co .. tlAI'g 1\!loi.bn f<>r San.llt!N'Y Judgnwnt., fi 1\0 .,ian. 
·~2~ 2(djj ~r J. 

" 

Itt, '!'[ 7 . 4, 
IJ,,. b. A {p. 2). 
IJ., Ex. H (pp. I ... 2} 
l.GLT~,x" C (p. :1). Nt.:1 iliny~~tdm~i~t.r.~~~~~rn:-:J h;thh::-;Qd:iw! it! !.960, ld .. j Ex. JJ 
14., Ex E (An. VH}. 

Jv!.EMORANDU.M.I)EC:JSHIN .. AND ORnmz ON 1\iKH'lONS·FOR SUMMARY JUDGMENT 
3 



2015/03/18 11:52:16 5 /28 

(In De<;crnber 7. 21}07, !hlh:mtync nbtaiw!(l $')vqni] d;;:(re<rs thmMgJr the Snake .River 

Basin Adjudication (''SRHA") In irrigate 74! Rcrcs of land within its serv.ke at(m. 1 
' D .. l . Evans 

never obkckd to th\:s~ decree:;. ll 

lLL. !0.vnw; i.nsti.iutcd a non~judi<:i~l f<xredom.me due tu Ricks' ,~ll"g"d .Jp1)n<1L 14 Rkks 

dedared hanknfptey :tt lenin twice, o.nc nf \~hkb is :;till pcndiug bdbrc the United Swtes 

Bankruptcy Coun fl1r thc D:istrid nf kkilw, ('goa: No. !J.{)(l2M··TLI'v!. 11 After the property WM 

Ti:]CBi;ed frnm. tlw bmrf.;mpt;;y slay, !),L Evans oNained litl.c. to thf: pnlpcny tlxnugh ·a twstee'!> 

S({k and the Tmstee''tt Deed wns rmx;uled January 22, 2013 .and evrrectcd January 24, 2(Jl3.1,; On 

vt lwthm Jrme T, 2f}07 Uefew:lmrt Ridu: wa.~ i;wu<OJ seventy one shares in HaJlq11yne Dit<7h 

t\anpany, Limil>;.d. i 7 The date oi'the .i!iiilli: iii IIAny 21 "1 but tfm j(\HJ' or 1he tSStltl·i~ undcar<~\J) the 

~ert.ificate or Mr; Rick's aJJi.;!r,witbvt it is w1dispufed that it wa~ before J vne 7, 2007. ~~ 

Dt>pite !).1 •. Evans obhrining title lO t!Je p.t<lperty \n 2013 by lnutcQ·'s ikud, 11\lkmdani 

IUeks would nm. agree t<> tnmstcr his. sb,lum i.n HnJkn\yn(' to D.L. Evans. 1v Because Ricks wou.Jd 

nor transfer hi.s sh>lf{lS, Blllkn!ynt7 WOJ.Ild. not issue nn'i ;;hart;:. to IlL. F\vams related tv r.he rcn.l 

pri.>perty hw:clvscd upoil. nor Would flal1e!ityi1e ddivcr water ro the~ pmpei:ty.m 

D.L Fvam .fi]ed aCompbint on Sqp.. 75, 2{)1J1fWtiu5t L\:dkntyrw w::d Rk'k~ .. OnJnl. 21l, 

?IH4, pm,m;nt h> kavv hum the Court L\L Enms tile<! an Atnended C.\m1plaint against Ricks. 

Da.lkntyne Rnd the. member:; of iw board,11
. and the Jdaho .Depiutmem. of Wautr. Rbu:.t.n"'' ilnd it:; 

.. Afl:kbvii n:fJm: King i.o 8uppnri. ufM<>ti<)l1 1\>r \;MH\!110')· .. )WigllWOt tikd. k41. 22, 2JH 5,, 6 ;\lid H\. (), 
:' hL.~:'\17, 
11 Affi.duv(i: of 'llumm> :\1.. kk:h .in Snppon <lf'T'Itom;t<\ M,. R!<!ks; MNion!i>r SUl11\ll<U'J' JLidgm~JJt, llbJ Jm1• 
:B,?iliS,4 
11· Athwo:·r d ue;~•,,,n,b.mTh<.>nl~$ M .. Ricks to Anwnde.J C(•illPI.air<l, UkJAug.. 2(), 2014, ,, 14. Tl>;, bankwpl·cr 
"·")' kw lw.")n hlt¢.;1 wilft>'t@1nH•> .the, dt.imo Ql.!(t(<'"'d in lhir;.caso"'l'"' Afl1d"vi1 of b:;on Nac.,.s,.nld.JuL 1 7, 20.14. 
F\ r>. A '(p. t. (>. "Th~ {BMkrupny] Court ¢tlll<·ltld4r; th¢ rmwl i'~timwJ uppnmoh .iri h> "'low tlw Stlti~ J\m111' w 
H:ct;i.udi,;*' 4li aSi>"C''' •>ftlle wme1· Hgh( diH)uk r¢1•ted .w hnth wrreoh:") am[ H, 
lh An1f.;l')d..f.:d. (:.r~~'Pf!1.~hv .. , fVtni h1L 2:8, 2·0!4~ 'i,- .19 · ·10; S:ta.ttm!i..~n:t. of hl..cl'~. in .Suppmt :{){ lhbnw.s fk..I:Zid;~:;·' 
Mqtkm fq· ~.;\IMnJW)' Jpr.lgll1Mt, fikJ. hn. 23, .2M 5 •. ~ \l; Afl1duvit ofThmnw; NL Rk.h in Suppod: <>f Thon'"'"· M. 
Rk.b-" IVhH.ion Jbr S!.uwnqty Jwlgmcq.t., fik# };;in .. :rt 2()'15~ EXL·9:(1l1d 1!), 
n . . ... Affidavit of' '!'h<mK!f M .. Ilk!.:< in ~f1.1)1p<4t qfTll»HH1> NL Ride;' Mo:k>t; tor Su<1WJ4ty Jctd;ghltwt, 11kJ Jun. 
:t~ l. 2U t 5_, ~ .!.5, ':f..hi.i~· c<.:~rd:t}.;;ak·"lmx r;;,~v~:lq.y ... ·qr.H; in: ·l0ngh~F~d ;;whi 7 L5 in l1JllU¢nds, LlvnghMtd is :'.t~t>m~d. tQ ·g(J'I!tJO 

over nlnnands ·Jn ~on:!nu:+s., 
~i-l hL 
~':l A f6Juvit nfJnc Ki.ng b. Support (~f"\1:d~on f<w :S~pnrn~~.1·y Jl.t~1ti"(!Pt:.-nt, fi !f)A Jan.. J)., .:m.l .\ ~~ ! Q, 
'" kC, f:f I.Z .... 2l; An""'"kd Comp\Hint. ilkd Ji:d .. :::&, .i.l:l H. t1: 28 .. /9.: Answ~;r oftkhmd);nb' t\41k:ntyne. 
Ditch Comp"ny J.ut •IJ, 1'\kd A<rg, 22. 2(1 14, 119. 
,~. 1 h ii ~n~r:b;.:1r tJ.nm the .Amcmkd Cvmp.!u:int "l'"id~Qtlwr thes.e ;ind:lviduah: _;we .bo.ing. :·H~cd: :in:ihtrir d.kn:.;:Jnr.l~!A 
c•pot>.:i!y <>r individunl'ly. 

MHv!Ol0\0i!)UM DECJS!CIN AND Ob!DLR ON MOrtONS FOR SIJMMARY JUDG?v!ENT 
4 
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dirtd.<:•I, Gt•ry Spat:kman (collcctivdy ''TDWR''), DJ..« .Evano; ~.uds d0<::larr:t1ory relief: .and order 

directing Ba!kntync to deliwr the water, ;m injum:tion and uumdarmb agaimrt !DWR to .en sum 

water is dchvercd to Hw l(>r<:vkrs•stluron hind, ami nl<melwy dmna.ges ngiliiY4tRi,;b,.BaHerrtyne 

and its l'>mtrd/
1 

A!! DefimdantA hd9e rn"'"""'ed, :md. Bal!eniyne and hr; bvard hav~ abo :;ought 

imerplendet to .plii<~c the :i!Wm,, >i1 ·i$sue into the ¢Oiii1'0l of dn: C\.1wi until t!Jc. (\:mrt tl.etermintis 

wherher s1:1d1 sim:res belong to D.! .. {:v::mN or Ricks.t.> 

All Detcndants have. filed lli<Jtitrns fbr smn.rrwry jwigrnc.nt Bal!entyne u.rtd its. boar:d fiJu:J 

their motion with svrrpqrting d<A'Ismontatinn on J alt 22, 21Ji 5 "fl fkf\>1dam Rifcb tik:d his ;n.oliun 

with suppmt.ing doc.umenlmion 011 Jan, 'LL 2015 n ik.f~,.,dM! Ti)WJ{ filed a Motion hl Dbmbt; 

with sllp)hlning di\CUI11MMtitm on Jm'L 26, 2015.:w LR.CJ\ 12(b) directs a C\)uJ'r, '~'hc:n 

cuno:idtTing, "maller,~ outside the pleading [whichJ <1rc presented In 1md wrt cxdvdvd by ilK 

n>tt1i.,"' to treat a moti:rm to dismiss a~ ~\ mvtio11 tor sununaryjudgment. ,',{:(! eiso Mast v" Seale, 

I 06 Idaho 561.., 562, 6f!2 Y2d W2, 103 (19!14). Even thoughJD\VR cnJis its morkr11 11 "1\ifllti'm 1u 

Dismiss." it Ncb for the summary judgmem standard in. iis. hf'i<':fingJ7 Thc:refbrt:, the· (\Y.wt wlll 

examr;1C lDW R 'B .motion lliH.I.t:i ih<:: ~urn{n.aty judgiilC:Ut $hU:dattL 

Phrinti fl' ltkd respcnsivc briding to Fk1l!cn!yn~ • ~; nmtion f.or summary judgnwm on Feh . 

. ;,, 2015, Ricks' nwtion filr summary judgmmrt 011 Fek 6, 2015, and HJWR's nwtion fbr 

:rumma:ryjudgmenion l'eb . .10., 2.0!5.1'~ Thv (\rwt hurl. pnwiov~ly r:mt:rcd CfU O.rdwr allowing the 

··:• Amended Compbiia, !fbi )ul. 2S, 20!4, pp. I .I .. I.L 
'•·' A:.lf>wer oHhiendont>·' flwlk!ltync [o!al,l, i:lled Aug. Z1·, 2id.4,pp" lJ -- U. 
>J D~ti~J:l.da~:U> t Htil~enty.ne ·D~tCh Compmtly; A.an:m Rlciksi $:har.~n '$'i)liVm~n1 • J:ne .. King avd ~tev~ Sm~ru;!. K~rntinn 
i~n .. St~ntn.1ary JudJ.pl~em~ til-t:·.~. JJn . .21~ 2:0 '!5; A.ll.~JttT~t. u1·· ,f(Jc K:irlg: i:l:! ·:S:i~r}'j)(q:;; 5)f fvf.i:~i:l(~n nrr f;·!~r,n~r:wyy. ;l:wfty~Ht-nl:., 
ii'led Jan. 2L 'JO 15; Deleru:iants' Halkn!ynu Dil~h (\:>mpnny,. An:n:m R:ir:k<., &hm:m Bowman, Jne King and: .'li:r"'" 
Sne.ac1 Statement trr r,w% ;,n ~{uppnrtuf 1\<hrbmdbr Srmnnmy ku:lgmmrt ... fikd. Jmr. )/:1 h.: tki\!ndmll.<:' I~t!l~nt)'M· 
lJiKh Cu.mpll:qy. /\uron R.i.cb1 $hmm Bqwm:-w, J:m: .Kipg,_ m~d: AtrHl ~;wpd ivter:nrtn~ndpm: ·iP:. $l~PPPtl.IV"LMotirJlt tOt 
Sumrnu:ry Judgment, l:itod.Lw .. U •. .trh:5, 
'"' T1mma:; .M .. Rick( M<ll:iwrlbr Smnmary Jwlgmqm, fibr! Jan.?}., 21.\l '; .'iVtP"<WBl •>fl'0~hin S,upll(>J't ~·f 
·11wman. M. Rick>' Mution 'lin Smmnary Judgmon::,:fikd Jim. ?J, Fll.'i; Affld&vil.of Chri< M .. tlrornky ill Snppnn •>f 
'l110man. 'M Kitk:\'·1\<btitjn :liK Summary Jud!);monl, fi bUr<n .. B, .J.tns; Afridavh nf Thom&K M,. RHL. b S\ljlf'.'•'t of 
·nwm{~.f\. )\L Rk.ks> Mx:l,tiun. 0r Sumrnur:y Judgrncpt ·nJcd Jl1J~. ;n~ ·.?U}S;. 'Mqnwmndq.m J;n.f;up:pq:rt.~)f'r:fu~m~N M:. 
}lick/ fv1.iotkm· fc.tr: S! . .mm:~ary .Judgnw~d, fik>J. /an. 23~ 2.{) J :L 
:!<:· ·~hition to ·pinmins .. Hkd hm. 26, 201:5; Ad~~6p/t .ufCartur .Fri:d'.w;;ht~;\ fikd Jmt 16~. ·1tH5: ,Afl:i.dav.U nf 
E!.iz.'!tbefh .:\i!:rK Cre~tn, hJ~d Jan. ;n< 2015; Aftldavit t!{:Rt.:!x R. lbnit\ m~d J~t.n. :.2t\ 2:0.t5:; .Aft~!la\'itir(f~~~!fJ;h=fn 
C:antr it:t S~!.pport or l\.l~.Ai<:l~'l. to 1)i$m.ir..:;;~ Bkd Jan. 2?. iUl5; ~1t.o.;t:tmtnt t.;ff.<at.t.--; ·t·n. Suppv.d ·~.~fl\t~(.~ti~~r~ :t(/. Di~pr+rs~ 
Hied. hui . ./fi:, :w1 :"i~. Mmm ... mmrlum .1~1 Support. cf l\ifotion to. Dbr!·dfi!i~ fHe9. Jan. 2i\ 2.~)15:·. 
~; i\ikirinn·u~f.l:ul'l.l' in Suppnrt. nCl\llohon t:>C! !)bmt.hn> filed Jan. 26~ ·2:{H 5, pp. :; ····· 4:. 
:~li R{~~romw Hrkf"M :HoiJl!Utt~v~i~:.: Dikh t::\H""0F~.nj .. _'.'1 &1clixm·f()r SLtJ!!Ul;Jll"Y Judgme~.rt~_fikd Fe? .. 5, '20:15:· 
At~·1davii (>fRob~rr S4fu:irc :h :Shpjw>d: nfJ),:L., Evan:-;:., HeHpO.\'HW.BriitfhJ: :Md.k~ni :fo:r .SHm~x~y ·!··i:!i~gri'Hmt,. n !#J Ftib, 
.\ 20.1. 5;. .Rh#~H'l:~~j ·fih~.::f to. T1wmiiS M· .. Ji.k:ki' · Mutinn fiJr· Sm:nmary .h!f,lg.m:t>nl:~ Jile~.d :Fdt. ~\. 2.H 1 s.; :SI:<ib.~'?t,~·n:t 6f" 

!VfF.MORA.NUUM DFC!S.ION. AND ORDER ON MOT'lONS Ft:JR SUJ\iiMARY JUDGMENT 
5 
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untinHc:ly respom:c hrids agttinst Rkks imd JD\:VR.19 ·rrmrefi.nct:\ Ow C\nrt .dnt:s. not com;ider the 

Feb. 6 and l'd:>. l 0 HJ.ings untimely. 

l\vply bridi; wert: Jlkd .i\:!:1. 12, 20 !5.w Dcfe1Jdllnl Ricks' Jt>ply briding was 

accmltt)an.ied by i!n ,.,f[;.J,.,vit of t:hris M. Brmnky. 'rhi~; ufTiJm·il b untimely under LRJ:,P 

56(cl, ~>nd there war no pri.Jvision hi the (;()Ur'r' li ()rdm shnricning tim<> k.> li.Je >.mihudy ailklai•its. 

The Court has diH:retirm to di.sregard u:ntin>.dy Jilin,q:s, 84'1' Cum is Ins. Soc);, Ilk.:,. v ... Mass<)', 155 

ldahn 942., 946, J lN l'3d. 932. 936(20 J4): Anvgw v. Gailt/gos,Afain, !53 Jda.ho .am, 805, ?91 

PJd WOO, .!004 t20 I 2), reh'g d<!n1ed (.hmc 7, 20J The. plnJKH<'' ,.,r tilt! hmii<g tuks rdutcd to 

mori(m piYidiC<l i '' w HI !mv pr•r1.it!S atlct!ualc liine t.o respond and support their ;;~ses. S'ee 8Jm 

Vallc·y Potatoes, inc v Rosholi. Rohe:rl5'un & Tuckei·, rn Idaho L. 5, \!RI P.?d?.l6, 240 (1999); 

.Mmter ,,rr:srare qlKeenm, 12b ldahp ?90. 296, 882 P..2d 457,463 (CLApp. 1.994}. fl<"~ause this 

affidavit is anl.irndy., and dt.>e<: not a1lo1v l'kl)ntiD' !\L flva.IV> an adequate. opponu11ily to 

n:spond, dw Court in it~; dbcretiou, wiU Mr crrnsida th<\ I'd; L?, 20 J 'i rd''l.idaiilt of C'hris 

Bromley. 

Eicctvt a!ii 5bkd. abov·c, the Court has cotv\idered (]w .li.lOH6ns, almig. with :;uppmti1ig and 

oppo~ing documcnrarion. 

LECAL 8TANDARU 

~\IJJJHHHY judgment is nn Lfpp.wprrate remedy if the nonmoving party's "pleadings, 

afHduvits, and discovery ctoc1m1tnN ... mad. in :1 light n>:.>S! fbv<rrabk to the nvmiHwillg pitrly, 

di!i'il<:.nstri!W n<J imiJei"i;d is~f•c of llid sLich !hat the moving P'trly i~ entitkd to a judgmeJil as u 

rmntcr of hw;." 7homsun v. C.'liy qf Lewiston, 1'17 idaho 473, 476; YJ P.3d 4RR. 491 (?002) 

(qunting LR.C.J\ 561,c)t The ccr1.vl. must consrrue·the .evide1Ke li.bentily !lild drnwa!J renmnilbk 

inferellct18i1l fav<>c ofrlw llonn·Hwing pmty. Hei v. Huher, D9ldaho 81, 84·8:'1, 73 PJd 94, 97k 

.......................................................................................... ~~~,-------~~~~~~~~~~~~~~~--

Frwt> .in SuppQrt Al\C CVN1~' R¢Qp<.'llS¢ Brkfro TMnmus M. Ri<::b' Moti<m.lh.Swn:mary Jm:lgmon·i,Jiiml Foh .. 6, 
.w I.;:; R"'t""'"' Brwl' m \h,o l<.hhn Depa.tt"N"l of '\\!~w.r RewutcfS' M¢ti~''" i<lr Gwumw:y, Judgaueht .llkd Ftb. I(\ 
.iD I.;:·. cil!!ll!;I!KI.t1 of F~.GI:< b Snnpnn d D.L .. FVl\1'<~ l%.r.p<"!1$~ Dl'kflo. !J)Wft's M<iiJb\dl>l' SMtU\<U)I Jl.\dg)l)~l)\, 11kd 
(di. 10., '21:il\. 
:~,> Onkw Cr"!mdng Jni.nt !Vloi:ion to m1or~~:t1 .·'rhrh~. Pqr~<q-'iDt V.-1 L~ :.(>!\ 5Q(t:t, :f4t~d JW\ ?~(.::H)! 5·; 
:<j( 11mmas \it .kkk:; ~, {tqdy Hr~nftn ~),f, .. W;vMns 1 R~•~if\(Wlt-if\. fi'!pi{ HA) .. !·.?., ?0! .i :. A.ft'T:dtl.\'i{ i:.~( Chrh< Ji.~f 
Bnnnky iu Su:prHJd nf l'hmnw< M . .Rkk:<"' !C•ply Brkfm lfL. Ev""~" R\>MPf"l?>~ .• .fi'l<:d F4q, I/, 2J)l5; JJ)WR's.Reply 
ln. !.H .. Evwn S•n.k'• F.ownnsc tn lf)WR''s .MNhm .1u.Di,,mi8h fi.I<A F"b .. Ll, :WJ:I;.DdhndunW'· :I:J•llnnrynt:• 'D.il<:h 
C>)nif!i)lny, Aan;m I{:i~kl~ S:hu'l-m· ~)'\lVHRU\· Jqc .f(hg and s:!j:'V~~· S:tw~ld .. R~cply ;Mc.rnonwdmn.)n Sn.ppi~l.i· nC.fvlqihl~l fht 
Summary J\idgmem, i!kd Feb. 12, 2015. !k,b;mtync •,. roply brkf wlls <>vortho l"'ll''.li.mit a!Jowcd by hhtlm .hrmih 
JmL bhl;L. LoG, ;!( H,).Jr .. Sn~ thl :Cqurt ihprdbr~\· d:id nnr ~l~~rp:i_d~~r H:l1Y f,-lf~).l.t:l:rmt f:l1>.Hlt~·ht?:Y~~nd. th¢· l.):tt P:NJ.t. 

JVtFJviURANDTJM DEC!Slf)N AND OR;DFRON.MUTIONS·FOR SlJMM,.\R'{ .HiTJOMFNT 
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98 (2003 }, If the filets, with hrfen:nce:; favombk to t!w nmHncving pMy, mv S\ICh thu:t 

reasonable pcmon;; could reach di.!TiNing vonvlu:;iuns, $mnmary judgment iN not avniJahl.e. 

R((I'"'IH"dv Jack'sPhm:mr:rcy inc., lilt ,]daho 622, 625, 1'1) P.:\d 7U, /l6,(21.HJ.\). 

The. rti.:>vitl£ pmly hc:ar:; ilw initia] hnrd.e!1 of proving the abu::w;;~: \>J' <t ');tcnuinc immc of 

.milierkil. !l;d, and their ih<i bu.rde11. shift:; w r.he noJlmo•iing party to coni!: !how;m) viith suilidc;it 

evidence hJ cr~me a genuine ismm of mmerial iiwt. Svf Samkrs h Kuna Joim .School llis(, !2.5 

ldalln N7L, 374, X71\ P2d 154, 156 {!094} When the n<>nmoving purly bears the hwtlct; nf 

pn>ving an ekmcnt at trhtl, the moving.pany may ,;gmbhsh a !iH~k {)f f!Nlilirk is'""' nf '""'~rial 

filn by emnhbshint the lrto+ of cvidencz' &upptnting the derw:nL Id (eonduding .l11i.wing. pa.riy' s 

burden "mtiy be met by establishing the ab:;encc of cvidennl on an ekment tli.m the iloilmlwing 

party wiU •1:x: required to pmvn ·at hi a!'}. "'S9vh an ubse!IIN uf ;::vklenii"'' ll:WY b<; cst>tbhslwd either 

by <rn aHi.nmdivt: sh<Jwiug with the ,moving party's (JWU evidet~<:<> or by a.,reviesv of aU the, 

H(HHmwing party's evidence and. file contention that such pmofof an dement is. lacking .. '' .!d M. 

fn. :L .A pany t•pposing a motien f<lr sutnnmry judgment "may.nr~l! rest up0nthe r!lerc alieg~rtion~ 

vr dH1inh: <:>f that pur1y's pleading~, but the party';; n;i•]Xmiic ... must wet f\Jrth i;pedfie fiJ.ds 

showing thm tlkrt~ i!r ;t ge.nu.ine .bm1<: .fbr triaL'' LRC.P. 56(c)c Sueluwideucemay C011$ist ol' 

affidavits m d<1pnsiti.on:<L hut "the C\:nvt will cun$idcr ouly thut: u:wlerial ... whkh is based upon 

persvrwl knuwhnlg>:.' nnd whid1 WQttld be rtdmis~ihk attdal." Harris v. Stall.!. fJr:p 't.ofBcalth & 

IY<:?fiwe, 123 Idaho 295, 297-9&, 84'/ P,?d I !56, i.l5ll·.S'} (199?).. H Hm evJd(!!'ICC rev•"als no 

<Jisp(!Je:J h~t!h< .nl"rnat<,tia] li!:d, thcit .tinly a c!twstion of law ,reiU(iins.<')ll \i::hi.ch the, cow't rbay theh 

enter summaryjudgine.nt asama1ter ofbw~ Pun(v v /·::li?JUIIW Ins. C'o. <lf'idoJw, l3K klnho.44J. 

445,65 PJd l!i4. Pl6 (2003). 

'The ptl;l;tics disagree as to th<:: nature of this case, bell.:ndan!B strenuously argue it i:; not a 

w~iter righh cu~c31 Plaintiff D.L. l1,van:i cnnhmds this is ,;,,:), 1iH1.ch a wnte.l rrghls t:<~s0P 'flK 

,most j)usir;: . .issue in This case involww whd.ll1n IlL, Fvm"' !Ni> the i!Ul(ll!Jil vi' wRkJ' dlal Ricks 

1v;.ed k.> inigm.e his lmHJ when Ricks 1.1wncd th;; pmperly. !Jvcause l'laintiJY D.L Evans .does nm 

~;; Di;rk{id~~ntN~ .Balhadync :f:9t ~f.l '#vkmqnmdwn i.n ~;·upport -9f \4odnn fqr Hrur,tm.pry Ju~tg:1n .. ~p(; :fdtrd .!':tr( . .:::;.., 
J{j l5, p, '); 1Ybnwrmtdwu in Support of Tlwmot< l>t kids' 'Vloii<ln (lrr Snmmsry Judg,nnnJ, fikd hilL . ?0'1\, n, 4, 
,''' Hm!J(m:>olkkdtn 'BHlkulyne D.ikhComrnuy'< Motion fm SnmonaryJwlg:mGnt, diGd Fd;L 5, ?!H.\. p, 4, 
R<;:;pumH.~· Hi:kJ :k) Tlu;~nu~. M, lbck:s 1 

.. M.otkm :l:br:Summmy lml.grn~mt,. fi:kld I'd\· 61 >O.t S~. pp.~ } ~ f.).; .fhq;p1~mw Hrhd:' 
to !ht·ldaho Dl1p&rtlncnt of Wakr ikm"'""''' !Vl<•tion fo.r $mm114J)' Judgment, fikJFe\l, Jll,)(fl5 ,(g¢o1~raUyl, 

MtMOR ANDUI\it llECISJON AND CHtDER ON MCH'l{lNS FOR SUI\fMARY JUDGMENl' 
I 
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:lplrcilically tlile tlu:: ''Cotmh:" in its Amended C:nmplnint, tlw C\mrt willaddre'SN issues relevaJlt 

to the sunun:ify judgmenl nlfH.ioJm,, int.:lead nf ~peciilc nut:;c:s of action, Whnt;:,ver this cil:l<) 1nay 

be, tim Coun wi.H klnV<:: to crvvid (k;d~lring water tights bc(i>\HS•" th\1h~ if: .no pu.qxJsc served in 

al.terlng the wakr rights Jm::virmsly decrc.:J hv lh\: SRBA ;;ince BaUcntyne hr;:l nqt been 

rfiss<ll ve;l Wl H cdrp<JJit!ion. 

,\,, Are the Wutm~ UigM$ awJbH' S:tnck . in IJaUentync Ditch : Gomp;any, lAtt, 
Subject to the Deeds nf Tri1st FnrcdoM'd lipon !;ry U.[" Evan$ Uank? 

DiMh Ctrtnp>lny, Ltd, is/sre app~trtenant to the land subject to the D,L 1\wms. dec:ds nf trwrL 

Stich .issues .eire rdevnnt .to vihethcr Ricks mnd/or Bafk:niytfc: ca:n nl>i:a:i'n smnimrry judgm<c'nt 

Something h "nppmtermnf' .if it is, "Annexed lo a .Uloltt irnporiaut thing," Af'l'tJRTHNANT, 

Hinck's Law Dictiwwry !lOth cd. 20 I4). kh1hn stalntes indka!t: thnt real property cnttd~r.s nf: 

l. Lnnds, possessory rights to lmld, ditch tlftd wmef' fii(hls rmd .rnining dnlms. 
both [ode llnd pl.aem. 
2. That which is affixed In l.amL 
l. That Whidt is a[iptirii:nant w limd. 

Ida!w (\1de § 55-l.Ol. (<:rnphmris m:kled), Furlhet,. Idaho ~'ase law ind.icnres thnt.wutcr rig:hB .r:atl 

be appurt;:,nant to the ltmd to whi.eh. rhey ilti': bertefi.cizdJy >>ppl ied;. and abo that water rights can 

he ,.,;vr;rml hT>rn tb(' .limd. Fot exa:mpk, the Sttptcn1e Omit has statt'.d~ "Apipelhints' decreed water 

right comrtitnlcs real property: such tight is appurt.>nant tn nppeilmm' hmcb\ to. whid• Ow Wll\t::r 

n'pmscntcod !.hereby has hm)n bcrn::l).r:iaUy llpp!icrl" Andwr.wm v. Cummings; ill .idaho 327, 335, 

34(J P.2J 1111., l.ll5 (1959),H The Supr;:,me Court .has Hl5o statN.I, 

\Vlk:n out: haK tcgal!y w:quircd a water .right, h.r: bas a priipcrty right th.:sein tha( 
tmmo! be tnken. fiTHn :!Jim frw puhl:ic rlr Jrriv<>k. usli.' .e,~ccpt hy dnc. proct::'ls. of law 
and upvn just cKJmpwn~ation bdng paid Lheret{w, One who hos acquired ,; legal 
\Wiler rigid can vn(p bf deprf:Pi!d q{ it b)·' ht1• vohrmw;v ad .in cmn•eyit1g if ro 
wimlu:r,. hy uhwidi•mrwnt, jin;f.'irurc under some srniule, or by o{lf:iufimi "tl1nw. A 
WMQt right is."'' inikpii!ndent. right and is not a ;;crvittKle upon sornc other rhing, 
ttnd is an incorporeal hereditament. being .ueit11.cr tangihf.o .11M vi5i.bk .. 

• ~\cl' also fwl:im+ "· (}/m'k,, 2) hlaiw 41)B,, L:'6 I", IDS:>, 111\4 (I 91.?) ("!)n.d¢r the Cmud_i1\i;lioo f,it<) fMl\iW';, 
!:hit~.{;".nu:n. h~~ lmi.vr.;:rsu.Hy kJf] ·ttw:h!. v·mtpr r.igbt if rf~:HJ pn:~pet!y, ~:r;:d f,hal h :i.!; ¥1 r~ppntt:~!.tl1:HWi~ !~; :d";tt:1l:<m~1 :;~:i_g!;l11!:*t 
by the ~~:~~~ of :w(h Wlil.t0r.;)): Ko1)fl r . .f~mp~~Y.o 40 :!:di~1h1i 6.~ <n '1 :F. I n?.f, :H:px :{ l9?4:i t"tlJht~.t~ :t!in bf :np :~P~~$tbn f.!lM 
!~ ·wn;!;tr right b~c<mH:::> -~.ppu4~f!iMll·in the hiwJ tn 'Whi.ch il: hi=.lh b~wn app.lbd mH:] qpnn w~~h.::-h tt.w ym~~:r tm~ Lwmr lBlXl 
fn.r i:rdg;~i"inn.~ 1}~ 

IVIFMORANf)lJM .D.ECISTON·AND ORDER ON Mt'lT!ONS FOR.Sl!\1i'v!ARY JUDGMENT 
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flennett F Tw!n .hills .A~ Side Land & IFmer ('o., 27 Jdalm 643, 150 l', 336, 3J9 {l9l'i} 

(l,.r\plwsis added). 'fhc.re i~ no i.preNtiDn hut that a wat\.1r tight c>U1· hw spedHwaJ.Iy teEervc:d front a 

transfer of tilie tn properly. f\J! vxmnpk, in Pmidock ,,_ C'lark, tb<l .!.daM Svprnne .Court !:tttccd, 

rcgnrding one deed, 

'fbi:~ Jangunge, HJ oux ni.iritb, dearly ii1dkati.$ that the water intended tu be 
conveyed is the ~;pedfic wmet d.r:sr:tiht'd in the deed t!itd used in connection with 
r;nid b;nd, Bnd \IH#. in phwing said bngnage in. tbe. dctd thf: .im<ii'Hi<:rr\ of the parties 
waF h Iim.it tbe water rights o.·onvcycd to th.;:. spc;.,ifk de,«:rip!inm; given, and thm. 
all other and dif1bent wakr right:. were ex.cl.uded hum stu::h f·\JFVVyan.<:e. , . 

Pnddod t: ("./ark. 22 Jd;,:!Jn 498:. l:U\ Ji. i053, !055 (l.~H2). Sirni!arly, in Koon v. Emp•:h the 

Supreme Ccw'l materL 

Wher<.' tlwxc is a sctle of a ~:er!ain tmc.t of land by ,-, va.l i.d dext and in wbirh, qJtcr 
de~ctihi11f;. th0 lB11<L. tht:n.' h: the eXpress.ion, 'together With aU and si1;~guJar the 
~wpurtcnances the.rewuo belonging nud DjlfK:Iiainirlg, .. ' m: IJne of "i:milar pllrport. 
using 1he wonJ 'nppurkmuK.cs,' unless. there. is a SJ:Wcitk rese.1vati:m of the .water 
right, whkh i:; in filet on appmicmmce iu the bnd., the wah;'r right wiH mrs.s •with 
the tnniSier of the hmd ·the Munc a~;. though il ha~ been speci.ticaJ!y n1enT.kmcd in 
the deed. 

Af:wn v Lmpny, 40 ldalm 0 .. 23 J !'. ! 1)97, 1 {1\)9 ( 1924 ). 

J!Qwevcr, this c.MW is not 0 Bimp!e til$t! where the owner llf tlw wawt right ahu owns the 

property W which the water right waA iljlplioJilln thi$ case, ptrrtiat water rights. \vcrc d¢d'C<'d to 

HaHcr>tynt: in Oe.::.enib<:r 2007, At least ;:(~V<m m<>nths prinr tn those de~:re.:s, .Ricks nwmxl 

ptopcrty lo which part oftbc wa.tcr from ilw::se wrtcr right8 WtiHipplietL It i~ mwlc;tr whc:t!wr 

.Ri.eks owm::d !he f'!OfK:f[y privr 1\l Jw:w. 7. 2007 b!Jt dw first Dewd <Jf Tru;;t. in his amdavi.t was 

exe~uted 8<:ven numths btfhre l18Jkmtyrte wt~s tb:::nctl partial. wakr dghb .. All parties agree that 

Ri.cks snmt:how im;, lin biJmi,~t in thG \litHer right decreed to B:tl kriiyhc. The di flk!iH y the Com't 

iittes iJ~ tbat no party explain:; how this .i.nhm'st works. 

Fiwt, the C\:mn.fnecs.thc :is~mervganbrrg.l:he o:knd oftnn:texc•;:ntedby Ricks. This 

docmm1nt spc:ci.fical!y indic>~Je~, "Grantor IRk-ks! docs hereby irrevocably grant, bargain, sell 

arH:I. .,;orivriy in tn~>t, vvith p<J\i\W of salw, to Trus!e<: Jhr the. benefit of Lender as .F1enefidary j1LL 

Evans Hank],. aU of Gtanlitr · s tight. titk, .wid irrter\::>t in arid iu ... aH '"akr right& $!Jd ditCh rights 

:VlEMOkANDIJM DECISION ·AND ORDER ON. i'v!OTf.ONS ·FOR SU.M.M/\RY JU.FKilVfEN:r 
9 
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(including stock in utilities with ditch or itd gtuiot• ri ght,y,,, "34 'l'herclllrt\ al f IV~ier rights and 

dheh right:> .im.Judi11g 21Hj' skt<:.k in utilities with ditch <>r ilTigution rights arc :iul~jecl to 1he ;;ked. 

of trUHl. Based on this contractual stmten1ent, ih ;, lkl1llJLIVW:1 dqady indiGales an intent by Rkks 

ami LU ... , hvnnY in Juiw .of 2007 tlwt the watcr righw or sny diTch ttJiHty righlsnre tie{! to th.:: 

land, and me thBrdhr<O.appul'!ennnt to thcl!md. Whi.le Rko.bawJD.L Ev<~hs rnoditiedthc deed 

of tnnt ittJam;m'y 7008,. tld:~ portion ofthe Deed <>f Trwrt was never modi.tkd:" Th11 kmguag•l Qf 

the Deed of Trust was unm:nhiguous in June nf ?1}07 and ilw court Jnust determine the parties' 

intent at thr time of il> ex•rcv.tknL lt IIKli:IJK, "Grantor [Ricks] dnm; heteby .itrevocahly grBilL, 

bn:rgnin.,. '011 ai1d con,iey iir trust, with p<>Wer of sn.Jc, T.ll 'lnV;tm: for Ih£' hlnK:li1 nf [ .mtder !is 

Hcndldary LDJ, Fvnns Hank],.al! ofOtar>k•i'Adglrt,.title, :!i:nd.intcn:st in and ro ,., all water 

righN and &itch right~ (indndiLg gJock in utilities with ditch or irrigation r.igJ1t~}-, ,<"'·Ricks 

admits that Balk:ntync is a "ditch C<lmpany, "" 

Ricks attempw to avoi:d the rxrnr:ilrKi<Jn thn1 \lw wnlqr is <rppvrtcmu:rt by ttrguing tlw. li\aler 

rights he enjnys '"''"' insknd shine:; ill B;dku(\•nc, mtd thcrefnrB nr~ pe.tM>UIIt pmp<Orty not subject 

h> the de<:;:J•A'tnlst The (\mrt agroes ttut ~IS. a general rule, shW'<lS .. in any IJJ)(' .<)f <YH'JilmJtiim. art: 

personal pn1peny, 'R Jiowevcc. ns dh,:u$sed ubuvc, water rights arc real property rnrstwnt to 

Idaho Code§ 55·10L Ricks has cited W<'lls v. frlr:e, 6 Idaho 490, 56 P. 266(1899) and FVin.nm 

v: Afo!d<:n. i 0 Idaho 570, 7'i f'_ 503 0 905)., fiJr thn propo.Riliun 1hnt Rlq<;k in a 4itrh qorn;mny is 

separatu ji<:r;on;d pmpmty. H(>w(,ver..ihe liwt~ in this el'ISC diller from th~ fi:lctN in h>th of'thos<O 

c;tscs, Mr. !U~k; DilW< 0. Hpeei fk reliwence of ''"inc.ludiug stod; in. nt.ilitirs with. ditd• <rr irrl jy;tliotJ 

.l'.ights" .in t:h.e. l)eed of Tn.1st Ill Wells, the Suprenk C\>urt. 1:pccifie11Hy noted that the w:rit 'lf 

aHw:hmcnt "did.nllt attath the' shares. of s.toc:k.held. in <Sa.f.d corpormion, ,,,''Vi In Wal;sun., BJlt:r 

di.m,;umdng whdhe.r wattlr rights amt water :>ltwk won: wnl ,;:>r per:;<::>nal prop<:rty, ilw Supreme 

Cnm t went '"' 11.1 say, "Upon ~my thcnry the de lemlam has tmi kepl Lht! agreement which be 

.,,, AfiJtHvf.:. of Tiwm:w :'Yt R.i<:kt in, Suppo!t <>f Thc'lna> lVL Hicks' Mooon Ji>r Summary Judgment, likdhm. 
n, 20!5, Ex. s. 
-~ ~ .Anknddi: (~JM1f.il_ah!( '~I ti.; :Kh~k~. ;~\;ri~;'+'·ff.~r) 4! 9~ S~~e. r"d.in· Afiidayit. ofTtcn~a$ JvL R.i~k.s in- St~ppori ·d 
lh<1ww M .. Rkh" M11tion for Summary bclgJnem, tiled Jan. 23,2015, Ex. 6 8. 

·<!.\ A:D:1:dnvh ~< '1 hmu~i~ M .. Rkkx in: ~HPp<?"t: o·f'l hzu:na$ .hd, Hic<ks 1 .Motion :ti:m· .Si.unnri~y Ji!dp11t~ll~t f1l.ed km, 
)},, 20 :u, C,;, ;\ 

'' Ridn AnS~vr:r, ',! :\8. 
·;:; ~~mkrCR ~/ ~:drf.H)blhl :;:ito,~k am .rea:~rd~d ~t. p~::r1wnal :'[m.!pt:=:rty· .in Htf.~ n:~fJ.i~{~ d. lihi!lBi!l' in ·:idicuL l~ 63C Am, 
htr. 2d ·P"ro}~Wr(j/' § 23. . 
li\i w~~tt~·v. Pi·ki~, 6l.cliihJut-4:93~4. 

IV!EMORANDUM DECISION .J\\\JD.\JRDER ON MOT.IOI'\IS fC'fR SUI\illv!ARY JliDGMEtliT 
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\:ondeded in both by his answ<x and tes!irnqny'''"'"4 ~' ttlld goes QH to Jisvw•s i.h:md Up(:n the 

"'stmngm· in lda.I:H\ having rcc.wnt!y eo me JhJJn · k>wa ...... d 
1 Twenty Y'10.L> hncr., n~. ·~tatcd by the 

Supnrmc (:)tJri in Kwm v, Empey, "unless there. is. >1. Sj,.)\:l!Jc rcscr\mtion o{ the. water right, which 

·;.r; .i.ri JJrd an uppm'hmanc:n rn rhe. land, the water right wi·ll pw;:;. with the transfer nf {ho;: lMrd. tlK 

smn•: as .ihulrgh it hm: beer\ $i,ed ticaily tiJ.cilt.i.onmi in Ow: <k:ed." R!:mn v. EmptY; 40 Idaho 6. 23 l 

l\ 1097, HJ99 (1924}. Thme wHs nv ~'Pii:·dik r<:scrvution of the wu!er dghts, di.tch.righrs. nrth<: 

:>lock in a trtility wlih ditch M irrigation ti.ghts .in the !ked of 'fru:lt i11 this. cas¢. ln th<:L, th~: 

klngll(lgc of the. Deed of 'frnst: is ck:itt i!nd u11mnbig:uou$ that these rights and stock in any 

iitir:Jion ""' ditr:Jt utility ;;;re trvnsfb.:rcd by the Deed ofTnr:;t, S/mnr:er v. Jameson.·!47Jdaho 

497, 211 1'3d 106 {2009), di:><;us:;e:: how an item thm mlcc~ wms pei::surwl· prqj.xwty ;::an bt: 11fllxt:d 

!<• the land w become rc:aJ property As a qvw;;tkrn of krw RiJJ;s doQ~ not r:.rmvinr>: the Court the 

vwHer righh m •Jitclr rights wllc.gedly rcprcw:ntcd by rhose shar~:H.:onM.iwted per~KH1al ptop,\ny 

tlut W(U rvs<:rvr:d gi v::m. the express language. of the H•':<:d of 'rn:r\t :Hkl co!'~tidoring .the language 

ofll:laho Code§ S:S·i.Oi. Bothwelf ;· Ke•jd, 53 Idaho 658,27 P2d 65, 67'1.1933}, abo agrees 

!hilt whether it is tr.:m'!SI.errtd "Jcp;riJs Hi'lOit lhe ili.leiJtkm, of the grim.tor, to. he gathered finm the 

cApre·ss tetrrm ·9f ~he C.Ol.rvCyall:C~~ qr ~ ~vhe.n T]J<~~: ·ct.)n·v(:~NVK~l-t i* ;p.dqnt) hvrn. the: t;·irvrn:nstnnc.es/A2 

'Jhr. <~xpms:> wrms nf lhv Deed of Tmst were Jl()l silent #~! to w~tlwr right~ .or warl:ir sto(k. 

Th\:rt:li:.H\\ tlte e.lJlJl:l rnum look ai the intentlnn of the grantor ln the exp1-ess kr11H of the J)N:d .M 

'fnm!. 

Rtcb. tric8 tn lTc~ite an .arnhiguity in ihe Dd'd M Tr\.ut by \'derence 1o tht' arli.doe1i of 

irworporati<m and hytaws of Dullentyne. .Rich eontonds tlw >harv:l on ilw Ba!k:ntyrt\: slovk 

tf:rtifie;lk:., "uuthodzo !he use of water D:um Da!Jentyne·'s system ofcwnals, lwtontlf1; and ditches. 

Only sharehddets can us«. water fnm1 Ba!Jcnty!M' r; ca.Mls,.laterals, nmi d.i.whes. " 11 However, this 

al.kgatinn . I~ lliVW!JjX\I'lf\d. mid Cflr\r:l iJsory. ·tho mo~t roecni version·,..~tht: 1948 YCI'$ion ()f Article 

VI of .the artide:i .of i:ncnrpor&tion ,,,,.Jocs not ;;cq'liport thM reddii1g. The 1948 \•,:ic~i\m of Article 

Vi states <>nly, "Thi,; corporation :;hail have a rota! <Mhm.ized capital ril.oek of $10.;000.00 

Watson v. Molden. .I(} ldAu:r 57J. 
fd. 

-~;: :fn ir,;;tlrwoU, {h: dew:J aml :th.{)':.'\i~-Jit of !~tt:!u.:::tvne:r!t Vhi~t.'e ~tJknt as ~o ·w~!t~w qr d:itch .. rin,hi:~, 
~·, AffJ.da\';)tofTlKH1~.a~ JIA. Ri·dU-> ~n S.uppnrt l'!fTh:..:.~m,l.~~ M, Rkk}i.1 ~ll4dton :j~g Summary Jwdgp~iW,l1 "f~kd.Jan, 
23.; ~lU! :5~ ~· 4. 

MEMORANDJJMf)EClS!()N 1;ND ORDER ON ?v!(lTlONS·FORSIJMMARY Jl!J)(iMhNr 
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div idil)g itno on<: thousand (l ,000). shn:IX:~ of the par value vf 'I en Dollars ($I lJ.OO) per sltwe •44 

·rhese aN shates.ofstock f11'o i.n f'ktlterityneDitch Company whose M.at.tx!. purpose in it~ mtidcs of 

i.l'lct>rpnratim> is· W "take over, own, hoJd, cnmind nnrl mr,rrmg;; thl!!i: ''ertaia irrigating ditch, 

dm11YHinlj' known a:; th11 HaJlemyn•i: Ditch ... mtd to hold and DWH. the snm'\ together with :rll its 

e>t~crnents, l'tanchiscs, dgil!s .and. iippurtenan{:O'i, :Strbj•:ct oill)' h.>. the ~ondltlons and .i>:::Arid.irms 

here.in set fiYih. ,:<~:> flw plain langt!age of these d<.H:uments are unambigu.m.t:> thai flw ,:i\)<3; 

certifk.al:e is f(n stock in an irrigation and!nr dikh t:cunpnny. 

Fh\1 i l is liDt the plain .hm:gJwge uf fl;!llentync's doeuntents thai g<:wern tile. dispute 

bd.m::en Rick:\ 11nd D.L. Evans Llanlc The docum<::nt and .language at is:me that conlr(>l\. their 

di~put;:: i:> H1o Lkod rA TnmL'% The de<::d in }(oon v. FlrrtN•y did .!11\L (:x]'nds~J y 'rh:erve or convey 

wakr tights except by usc of A g(:iK:J'lil i!ppurtt:nmwc chmse. Tlw cmm then looked to the intent 

of the jXWti.<\:4 tu detennint:· whether water right;;· were cmweyed .in the land deed 'INOI>.t~r: of the 

presence of an apptllienam;e claus~::., . Spec[fi,::aHy, th<J court i:n Empey held it w<w r;:·rror. Jbr cl 

d,istrid C(\ul't to com;idc.r extrinsir. ,widf:Jh:<: to J;_itcimin.i: tlv: iritent 0f tlw l'nird£51 when a deed 

with nn '1PJ:>tr:r:kuunve d.ause QQIJVt<y;r nppurtenanl water tight; because rhc .a,>pnrtc:nn:rn ·d>tu.se 

w~w plain und unumhlgumm as u matter of lmN~ Jn .IO::mpey, thl! umn held: 

.It i :~ nn .ek:f1K:11tiny ruk fhr the cormtruetion of d•;ed~. the. language (lf 1vhieh iN 

plain und umlmhi.guou:A, th!H, in !M nb,et\r:e of· fraud '""; · lni~iake, . the 
intmrtlon vf the. Pllttiv;; rnust he. uscenaim:d Jrom the Instrument. iwdf. Pnrol. 
evidence .is not adJiJ:i:\s.i.bkJ fi.>r .sneh pr::r:rtioir:. It is wbt:l'e ilw hmgvti.go o.fa .deed h; 
arnhiguous that the intent of tile . parties :muy he ascertained • fhnJ:J the 
Sll.i'f<lHildi!lg ·i::]tUmHI:D:ri<W". 

Afl1davh nfJo<: .K.ing b Snppm11:>CJblkntyn< Uitch Co. et al'r, Mctkon lbr .Stm:nn<~ry J\ldg!lle!11, Wed Jw1. 
221. 201-5~ . .E;;;, C ('fi, .?}. \Vhh.~ tb.:i '1910. n~HJ 19I9'vc~d(~~ _of /\:ftidt VI f~f·H1t .. (?lr:ti!C.It:?> :r;l-f-inr.X1!:Pr!i"lri/?n.ihred1y·tied 
ltto sJmrCS ·h~ '\:V~IJ~r il:h!-:1 bnd~ thns~~ _V:!~'~sion:i: ar~1 nn~: dw :an~dt~< d~ iri~:~~rptt'r.:<H.if.'}n :tl?at :f;pyein·t.hh di~P.tl~~-. Sine:~ the 
lht:!g;Uagc nf th~· J 94:3. Yt:t:f!,i.nn: h :!in!· .a~~!higu~:nix, Jk: cniir.i dD~> ~~:l"t ~oM.: M :\i"0Y d:htt ~Jf)~:Hi1tt]·lt:io: (t~.~hn~. ~t~ t~rn:~.s, 
,., · AD1davh ofJo" k.int\ in Snppnr1 hfHdh;myne Ditch C'o, d rJ's Mw.k>n k"' &mmttary F>;igm«TTt. filed Jan, 
·Zx 20!.5~ .F:~L A~ Ail: .. H .. /\.rtkk U :i\!:idh!i.r·du.~.purpo-%: '\·oi:-?. n~:·1td:<ii"tH:\ntkd. 
~~, Bolhi-Fi:lll· .. Ktxfer: 53. :lt!ahl): 6:i8~.. ;v.:;id ·65, ·6) {1913):,. hnJdiiig ·w~?~~F:r rit):a:=;-; ·')iiiH$_W1th .~hi.·laud ~b.:;~~,~g~ 
nd: rne:nbi.:m¢d Uti :~wi:h. {)!: Ut~ appurk~J:.h!c~i:i:f) . . unHh. H :afGnnf!Jivdy app1)a~~:: ni :n~f.:i c.mu:rh0( _di~6:dy or' h.\' 
implii.;mtiorL~ Joy<~.Lh'~·WUI<:'k C'o .. ·v. [J.S .. , :!•V~ .hb.tio. } ? V .. l56 P . .Jd :iO/. S 1.5 {2007): . .ho:!dihft· '~[~i)nJe~:.~ Jhey MH 
extrh:iits:ly :r~:-Uwve.d in. thi:· deed <~r it hi ~.kady ·~hdwn tkii {~~~~ parUt~ hmt:d(d -fhnt ·dx: gratitn:r 'Whl::Jd .ri~&t~:f'\i(: tbtrn, 
appmt~U~iiid :v-d.ncir ri.ghb .va...;;i ·w"l"!:h thb .bnd ~'\·'en du)U:i~h Hw:\'· 1m:· rwl: :nkintbw:d-:h he d~,~~d. ~md {ht .d~~ml ({{)(::-;:. ~wf 
mont\m '"ll(mr!oiHnioeo," Bag/ev·v Tlwmasoi'.•, i 44 l~lidw i, lA 156 l'3d 502, j 15 (2li07), hdrlh;g, '"[u.)rtks' limy 
ar¢ e~;prc:~::<.fj· n;:S\;.thi~d h1: the· di::ud 01' h :ib d~;UJ~i :~hn\~ti dwt d:wp;j:d:f!, :hte.i:id:Cd !:hl'it thi.;: :§P'Id:itd!: .~~·~iu.1d-:E;if!,eev~ th~~:!i~1 
appud~;;~~~.wt· ~-'/iJ.t(~( dP.;!lh f'~\ w-ith the !.arid ~~·1>¢n tf.wugh thily ide no!: h~eui1~mu~l ·:ih Hi.e ~~i::cd ·Und thiii d~.ed· dmm: ~~-n~ 
Lu~n{lo:n. ·"apimiln~J:ai:i~l~~s .. ~~ · · 

.MEI'v!ORANDIJM l)ECIS!ON .. AND ORTJFR ON MOTIONS. FOR SI}M IVIARY JUDO IlifF WI' 
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[!}n tlw absence of any reservation 1n tbo e{mtrm-y, a deed to land efi¢r.:b a tmn~fer 
nfsuch \\11t<lr ami. wn(<:r ri:ghls·US arc appurtenant to dl(l IMd wherl fbi: cbJ.iveyahcc 
is nwdc, wher\: lhe deed contains th0 u~unl "nppnrt<::nanue" c.!ause. 

M. iH I 09(~··1099 ( cilatiom ornJttcd)(emphasiJ mlded). 

Fraud or mistake in 1h0 tlt•t:d ha~ not bi::en pled in this ew;e hy Kirks. <J:j :n1 ~>fb.nnati.ve 

dt:f(,.rse,. r.ri;;si; dtum. or <:onnterdaim.''7 Sini:<\ tlw: lnrlg<rUg,;: ef the tk:ed. is phtin and 

um1mbigLIHlJH, the Coun cannot furth<~r N>l'>i'>'id:tT (:xtdnsic cvidetice as to \vhat v.i;v;. meant by 

Rick:; Wh@ he t.!Oill!t!)'<XI. his Water right~ and hi;; watetstack to th.c Tn.mtcx1 in .. lmmof/~007. 

\Nhcthcr a contract is :trnbigu.ous.i.s ll question ofL1w. c:ool v. Muwl.faiuvkw Lmulixwners 

Coop, Ass'n, IJ\lldaho 1/H, Tl2,H6 !'3d 484, 486 (2004): (Jork v .. St. !'dul hwpaty & Liab!liz• 

ins .. Cn.L l.n.:~ fdabn 756, 757, 6J9 P.2d454, 453 ([981), Where u doctmlenr is. amhigurnJ:;., thw• 

~e>vklen~G ;t;: tp the nwani ng of !he instrument mllY he snbtniJkd lr> lh<: fln.dcr' of 'it•t~t .K!:ripe Land 

. '· R 1· ·• .. J "·1· 'd• ·1 ·'4fl 4. .. ... ..,...,)··I" 'l 'I 5'!·" r··rJ I t':l() 11 ' l ' · b' Co. v. . o wrrwn. .:J .. 1 .:no "" .• ,. ))., "·', ~• v ... ,, , .> . '·~ · J. "' con ra\It 1erm ts um. tgtwu:;; 

wb.en then: an: two . difkTt:nt, reasonable interpretation;; of the. Ian.guage. Swwr.wm . v ffenr 

('on.wr. (.'t>., 145 Idaho 59, 62, 175 P.Jd /4N,. 75 I (?007),, In llw ''b:><:n¢e Qf mnbigtlil'h r1 

document musl hr: t:<IitshuoN1 b~i·thc rw::a.i;ing dwrivcd t\'(>m t!w plain wording n f' the Irutrument (' 

& G. liw v . .Rule. .. 135 l.d#ho7&3,.765, 25 P3d 76. 78 12001). 

Revie1ving the J)ccd of lnJSL 

,p 

CO>JVE'iANCF AND GltAN'L .For vttllJ(tble con;;ideradon, Grumtor [Rkks} 
does her~by hTtM.Kab!y gmm, b>trgnil1., sdl 11>1.d. convey in. twst.,. wi\h po'wr:r uf 
''•'k'" h• fn1Aee l(>r the lwndit vf Lender wr lkneJkiary [D .. L Evans flank}, aO of 
Cinmtor' :i right, Iitle, and inter0:H in and to the lblkrwiug .dt1s~l'ilwd rctil property, 
together with all existing 01' Mtbsequent!y erected m affixed buildings . 
. inpn>vemdl!s atHL hxtuie~:: . all ~;a;;ements, r!ghls of w:ty ·and · appurtenan\:c:>; aH 
warer rights and ditch tights (i.IJclud.ing Mock !11 utilili~::s with ditch or il'rigation 
rights); J#ld .aU otlwr rights' my allies and pro .tim relating to tile te.aJ }1NJjxrl1j, 

indudir~~~ wtilnmt !irniJativn all minemlw, oiL gas, g~J\1\hwmuJ m1d similar 
rnarters. · 

S'et.' ~:::::-~neNWV~ Rkk11 Ans'\i\;(;~· .. 
·" At\:ldllvil: nfThouun M, Rkk:l.h Support <>CT'hc•me<': M. 'Rich' MNion fur Sun1.mruy Judgment, ilkd Jw>, 
:iJ~ 20.! 51 Ex. 5. Th::p:n,w:lo1H!.y :r:~;(~m:ded i:kt:d· nf+r~~~t w3~ 111i.'lii~fi~~d $~~ve1.:~~ ti~n:e~ ... including in :.la:J.~Hm.:y· ~OqK 
hd.att.>d ti:1 fbi:" ·1Ux0cutloh (~fthu prnin.H!%ti'jl inh~,. ,~.r:r:ww:!ed (:\u:np!a:i.nt, 1r .!../.:; Rkb. /\:r.t.;:\vcr., ·4! 9 .. ;si(.~:·:. fih'n:Affi.d!l'~-'it of 
·.r.lwnuw M, Rkb .in Suppnlt nfThw."''' M .. R id:.s' M<>lion G;,. S<>rn"'"'"Y .ludwn•"l, Ji led hn. ::n, )JJ b,, Vx, .6 .. , . .a. 

MEMORANJJU!vl DEClSlON AND ORDER UN iVICHTONS FOR SUMMARY JUDCI\.1ENJ' 
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This court 11nds the la.ng1lllgc 11 tl<Jt arnbiguous ttnd ih m~wning is dmivr:d honr tiK. plnin wvrding 

of th<: deed .. Me H.idw. irrevocably convc~y~d to 11m ·rrus1;;T ail right, title und interest in .~md to 

all water righiH and ditch righb. irn:lwJing. stock in ui:i!ifk;, with dil.::h or .lnigation rlghw. Thir; 

pltr<~:~e is not :unbiguous because there .wG not two dinerenl, re<t'Klnabie interpretatiqrw vf the 

Lmgcage. \Vhik IVIL Rii:h 'ivants .the c.t>urt to cnntiider extrinsic evklt:nce 1o inll:tprd lillhat 

"rightS" and. "stuck" means, ~;ince the deed itself ;,, not arnbigw:rus, the .court . cannot ]{),,k Ul 

ex!tinsk <~vidence to determine tho intt:nt eftlw parties when they entered inn) rhe Devd .ofltu&t 

fhe1m i8 nn mnbigviJy in what Mr. Rkks C011V(JY<XI to the.ttllSL!e He conveyed, "all water 

righti> <ind ditd; rights (i.nduding. stock in !.i.tilitit:s with ditch or irrigad(ln righw)." 'fhto sarrw 

rightB and ~rtod; were C!.HWtyNl tn DJ .. Evims Barik \~·ith the Tn~~h:e's Deed in ?013. ll>en:l(mi, 

M.t~ H.i.cks. Ot)tlvdyed "all water rights and oditch rights (inducting ste><Jk ill Mtilitie~ with ditch or 

hdgation 1'iglrts)" vwned by Tht.Hnm; Ricks In tbo 'l'!u~ree on Junt: 7, 2()(J7, wben !h~ Deed (lf 

Trust w1w cxecntf:d. 1\:n nwJerial i~sv~: of tile! '1/l'lfS prnven by Ricks thnt any .uftho ti<\V(:nJy·rme 

shares .in Bn1k:n1yne l)ilcli (\>mpany, LirniLed, was nm. Mock in a utility whh di!Dit or irr:ig~rtion 

rig his subject hi the .language hf tho. tkhL ,,y ·reust oi' that any. pcrlinn of that 11i:t~ r~served in the 

Deed nf'fHJsL Rteb<Jdrnitted·Ba!lcnlyrw ic: a ditch ''o1npany. Ricks unmnbigunusly.l.rutrsh::nvd 

whatever rights were repre:;entt:d by the ~a:woty,onr: .sfwres hT .f\tt!kn1ync. Diid1 (\nupany. 

Limited, to the Tmstee in thf: Lk:edo f fn;;:;;t in itllW 2007. llw .same WttN then traw:l'en<ld h> D. 

L. Enn1c: BmJk in 2013. While the SRBA decreed water dg.hts to JhHentyae niwh in the 

interim; tho dv:d is dear .and umlmhiguous th;,r whrlkvel .rights. Ri(:k$ .had n'I.Jmie 2007 "'ere 

i.ntend.cd w he r:omeyed. l'bch: being nv material. b!.Me t)f Jilet, summary judgment i.s 

GRANTED hJ iJ .L Evatt$ Bank on the issue of OWI\etship of ::\evctdy•om: :>hAn:s in Hnl !entync 

Ditd:;. Compu,ny, .Ltd.,. evid,~mx:d in the stnck )ct:rtitJv<Jtc,+1 

N TJw ·Cm!~1: .nf.Jt.e•o n. (., E.!ll!l.nf>. did tl.Ohttt.r'.,/0: !~:!t Nli~~!rnur:y .h~clgrn!iln:L :th~li\l)i!\1~\i!r~·i~Thru· dL'!i~~kt cmw( rt:wy nnw.J 
sumrhnry }udgm:dW l:n H n.on~mnvi~g ?'ill~f ~.ven ·ifth-epar~y haf~ no~ H{~J·i~a..· ~':P;.~·n t:J:l.Oti-fm. ·~ith: th~. ~{~w.~:t·'1 .4atdqn(J: ~ .. '. 
f./S ... DaU:y s;rs.' ltu:.~ ~· 14./ hbh6 'Nb, 79::1,./1 ~ L'3d 505~ ·513 (2fJ:0~). Thb ·d~)tj~.!tot \iiOh\b 11w :n;dt:~-vr M;4 :~pv}ti;j_ 

n~?.ktg agnif.!\1 a. paHy h{~:{~m~~i~, •;':A motion .f~w suq:~1mf.Y_,judgment· £illlC!W~·the c~ult t~) ru~e ~m-{h¢_.isi~IAI~ plw.;;~d- !)i;ltt}ro 
it as ;j :r:nia:!"lm d~ kiW.',_ th~:·. ~~{hi~~1@.-Ff~d.)1 runs tht:: rhd.: that .th~- '~)Urt wJH find ~\g~_in:;;~ iij -U!~ ·in thi:s .. ,~-!~u}·'· f-l"£wwq.od V, 

ldheri", l.36.Lbhd Hl:L 67I, 39 P .Jd h lJ.. 6!7 {)00 1), ·FuJth·er~ btcmtwe tb~ btu-c det~n~·lin~.:!J by the C\m~-l ·i;.i t!F un~ 
rahicd by Uu~: partkt~~ ~hi~U1_ v-if.t-i: no twi~d. t!:l :(~vt~,. "\:"1.{.1f~ep~~~t~. ~~d:vaniC-e nDike :~nd ~1.n _~)PJU:l~.tt.mity to denl('!l:lS~t\1.1.1~ ·v;.·hy 
~ununmy j-!.J~;WW.!W .ah<mld .r.:ol: he· e~:l1~rin~?·· .M~!,w)n "i.-~ .Tr-t<.+.er·d.!: A:~,if.Ol'iatr:.!:;;., ·125: ld>~htl4:/9· ... 4.12 .. ·87-1· r~_:ld !':4:6:, g4q 
(CI. App, I'NilJ 

iVfEl\<10Ri\NTlU!\1Df:ClSlOI\I AND OHJJER ON Mf)l'!ONS.FCIRSUMMARY JU!)(JIVfflNT 
lA 
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1$, Arc llullcn.iync nikh Cv1npuny'N. Water .Rights A.ppurtemwt iv Jhe Rea.! 
l'.mp1wty vr Subject tu the Stock Certifil::>Jtc. :iiitd Hid. Rick~. :Rel.ain Aily. Scparak Waivir 
Rights? 

While the dispute between Thilmtlr; Ric:ks end i)J ... Enmo: Banks b g<JVeTIJed by the 

languagt (iJ the .Deed <>f 1'nmt. HHI!t:ntyu<.: Ditch Coinpruiy \va:; not a partjl to the Dm:d (rf Tmst. 

Th~: next qucmron b wl:>dhtT a mnt<:rhtl isB(<e of .filet rcmaiw;. ;'* 1.o. H•t:: rneaniug of The swwk 

r<::rti.hcatc. The cerdfkah: evi.denn1s "S~:venty One (7 1.5) ~hares uf the . Cflj1itllt sk~<:k nf 

nallentyn~: Ditch c:ompany. Lin!itttd." What .did the Trumte .cmwey t<l !.H .... Pvfli'l~ Hank Ul 

:Wll? h il jnst 81ocik or is it prtrl of the wmet rig,hts !lWI1dl by Hr.i.lk"<!!ynt: .Di\ch. Company, 

Lirnikd? 

The clear taaguag•~ oltht: l94R arncndnwnt of Artkk IV effectively di.;;,xnmvcted tl"'' 

slmn::' in .Baltenlync lu.actual water righrs or to land .. The. ~.ha:re:;.(l:wrn:wlv~c'f:.dq vol iudicaw a 

c<>nneclion to water tights,. us11g•~-, or tnn<J"r 'lhr: bykiws !'dCikd to ]'rJ.tl$(\::n; of Stock reqnire .the 

endoi·smlwni of the :;;tock ccrtiikate to (\ new owner and that to he renndcd .on thi, c<AJ\ornlr:: 

lnmks. The. ;11::eximl of the by laws rebtod to m11n.k:r slilt¢s ''.,, thtrt the wirll\r rt:prcScntcd by ihc 

new certltlcaks isrnwd ~hi1Jl r1nt be tvmsii::rrabk frnm the ng;in ditch or eanal ofilallentym: Ditch 

Cornpany, Limited, withuul. ihc cons.;,nt of the Hm:xd of Di:rcdors ur a nmjmt!y ol' thr:: 

stockholders of ~wid CmnJxmy,"" ElnJhm1ynr i:; ;::ntin:dy ~,<;rrert to ib!Jow its bylmvs and rwt 

i.ssrw nc~w tmti ficm1:::no OJ., Fvrin:> nnlil Rkks surr<!ndcrs hb ccrti!kau; and Ilullentvne verili.es . . . . ~ . . 

;wthing r<:rnains vwing on IVfr, Ricks' account on he Bwud vmivc:; nny H11JNh'lt du,~.:·;··: HoWM{:t. 

MIC.h .i.sSUil11.Ce of IK'\Ii stock @ftit'icMc buA no bearin!; on whether Ballcntybt.: L> required to 

dd i w:r 'Mllter to the property at i;;sw::.. Ricks has a .Aock ecnit1c:nte but !w has 1m stock in the 

company hecrmsc it wa~ trwwli;r:rvd by tlw una:rnbigwnos ktngmtgw nf the Dwed. of Ti·u;;L 

B~illeatyn~ ·lms .tlw water, but no land to llppJy it to obtain benct1eiaL mu.~, f), L .. J'vnlh has. the li1nrl 

tmd own;;'c;hi.puf tlw: srnck. brit. i'1n w\!kc .Curfetitly, water is ntit being bcndldally applied til 

inrkl.f!Jg;\f(Uess of uwrt.er~hir' nf slml\)S of stock or ownership of water rights. 

-~~"-.'1 Se~;~ Attkk"-1lt .of Jo;e Kin-g. bl Suppon. uf Moti:un :!1K Swm:nm:y Judgmun\. tHud h,q~ :2/ 1 ?:0 ~\:Ex:, .F; 
Alficlavit d' Thoma>, M, Hick~ in £Hp;:on •.>fThmm:; M. Ricb' Mntbu Jbr Sw:nmary .ludgmcnr,.f:iJC1LlRil, 2:J, 2iil:l., 
Fx.T 
.I' Atlidw11it. oiJne K:i;:~,g·in ..Svpp(.'lrt of: 1\:~ot~cn fi.)r S·~~ntm.!wy ~h:dg:nre.r~t\ 11!"1.~ J~m, 22~ 26! ~~ fi:l(:,. E: (/kL VH), 
~~~ se~~:. i\:i:hdii,l.o;it o.f .h;~. '!(i~g ·in. ~Uft'"tOft ·qf1v1otk!~'l Ly Stt~!HBlitry Judgment~ nl;.cl. /an. 1~~ 2f!l5., :f':~ .. E {A:rt, 
VU} M:r, .. Rh:k.s·l. dH1divil:' ~hHb-t ·h: 1taid th~ ·&t~otmt: hahuif?t~ t~ntil :.N:H ;;, lt i-s n.ovv 201:5 m1d ·t?,e-n;. -J~ .~lA? ~nbmntion 
lxlhn' Jhc v·•wt whciiler there han ammml due. 

fvfEMORANDlJM DECISION .AND ORDER ON MOTIONS FOR StiMMAR't' .ft)])GJVU!Nr 
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Hett\ no pany has eKphlined how the wtncr rights work 1m that the court ean uwke '*HY 

ddtT!nlnation a~. a matter of lnw. Absent a cnnnecti.on nf eo'T'OH!W :>hares to W\ftc.r. rights, a jury 

c(ndd find that Ba!lenty1w acted in,;urion~ly iD D.L. EHmN by simply .allowing tlw Wiilkr 

pr~'viuu~ly bcnclkh1Hy applied to Ri.cks' land lrJ r~Js!! unuwd down the sttcam ju~;! be<::am;e a 

f(mllality ol' tile by.laws f'(lt)Uirihg q;irporatc accuunfiitg had not been eon1pleted . 

.f:'kt\1\J:>C !!either the current ankle:; of incorporation m hylmw:l explai11 flqw slKu\:::; <lf the 

eorporatkrn and the water right:>relnte., f11e Court conc!Lr.:k~ th,~N is an ambiguity on thh issue. 

· Lh.c Supn:nw Cnun bm; st:;dg<J, 

Hr:~;·c~m:ie coqJI)nrW dontmnt:ts are tlqulvalent tn conT.I'IKts. among t1w.n1emb~rx of 
the asooci.ation,. the nnnn$J nrk':'< gvvcming t!N inwrprcMion of contract-; apply. 
The ob]cdivc in interpteting contmct;; is to asce1lain HJHJ givv dkct tv the intent 
t1f The\ [i>Wii<Y;. fhe intent of the parties ;:hnuld, ifpossibk, be awce.J1ained fron1 th.c 
language of the· .docunkJ.ItrL Jh~ .:tor:·itninitt'k.rn. uf a c:<rnllT!h'i:· .tnciu:ling ailtl legal 
dh,c.t is a qu~::stlon vflaw when the ~:umnl~:t .is clenr u.nd unmnhi.guous .. 

Twin Lt~kt;s Vii!. Pr·op, A.ss'n lnc. v Crowliy., 1:!4ld.ah.u 1:n., 13:5, .. 857 P.2d6l.1, 614 (!993}. 

"Whetbern '~ontmet is rwnbign@.ii i> <\ qu.cstivn vf hiw." Swonsmr F. Bwn.C.mNI. Cu.,.l45 .Idaho 

59, 62. 175 PJJ 74!!, 751 (2007} ''If a contract is found amhi.gumw, .Its .imflfJII(ttat!ot> 1s a 

qncstionol'facc"Bokka v. TfwndnSpting,W6reharn, !J,C, 14l.ld.ahn 1R5, .1')0., 108 PJdJJ2, 

33'1 12005}. lr1 thi:< ""'"'· the BaJkniyne atti.dcs of incorporation and bylaw$· do no! clearly 

indicate how shares are tied to w~tter M how that was effectL'il by the partial. w<tt\lr rights dm;rmxl 

in 2007 wdl after the l:ast amf:ndm.ents w the .nrt..rclo; (>f in{\HV<.>HI.tinn ur byhrwo:, Tlw c•.11:nm1 

artidm:. ni1f)' indicme the 5imr~s nn:; tied to par value of $HUH/ <tnd nay nothii1g about wa«:r 

righto,. TlK curront hyhtws imply !hut. newly ir,r;ued cenifrcares nrc in som.: wnytied ro watcc .ML 

Ri>::ks' cvtwfus-<.:ry ai.!egatiun 1hnt. "only wharelv.Jk!ers can usc Wafer from Ba!Icnlync's. canah1, 

!atr:rul, and ditdJeN," provide:; no muhority fnr this condminn other than his dednrntion. ;u Whi lr: 

there :mem:;. to he an imp!i""I ''!J'"'"'n.0rr1 n1nong .all tho pmiks F:g~u:ding dw. rdationsbip bGtwo::n 

t!R' sl.n.res and \he water dghts, the Court cn11nut grant surnrnur-y judgmtltH ha->ed on (:.ondusnry 

statements or implied. fncts, See !fed II Milt. ('o " Star,HHrning .AlirJ G:>.. , l ::>:l hhiJ,d 778, 786, 

Rl9 P2d .ll'JL. tWO (1992}. BalhnityndJ.as not md it5 burden to ;;lm\V they ari: ''ntitlc.d to 

smnn.1ary ju.rlgrnent It$ amaltcruf !aw.bcc;:m~e there remains an iS$UI:Of fllctofwhatD.L Ewms 

.MEI'v!ORAND!J.lv! DEC:tS!ON AN!) ORlJER ON MOTIONS FOR SIJMl\llA.RY JlfDGi'viEN'l' 
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Disl, 125 ldahc 872, 87.F74, W!6 P>~d !54,, .155·56 (CL App, 1994), Summary judgmeM .is 

DEN !FlY tt\r;nnJing whethvr D.L Evans. Hmtk's o.vmership of the sto.ek means D.L. Evans. Bank 

h,'l.,; any ftwtll.liNhip inJ.<;,•,,;t in Halleiliynt: Di.td1 C\Hnptny 's d<:lcno.;J . wutcr fights or whether 

Balkntyne. Ditch nillstddivcr \valet to D.L Evan:i Ba.rilc 

C. .iffi Hailmttyn:•~'m Bo!ii<'\1 !';uiidvd to Snmmary Judgment? 

rhr /\ntt,J.t.fu.l. {\nnpluiut aik:gcs Balkntyn<:' N b«lrd acted outside its power, rmd 

hrcndwd n dvty e>f VhF:> by rd.'using in deliver :water m the reaL f11llperty at issue intltr:o cn.~es' 

D J .. Evans seek!; W hold the htli'l.rd n1emhen j)t~r:'<trr\HIIy .l.iabk fbr 1he <:I!Inmgetc ntui!1xl by fhilub:: 

1n drtlivet the wntd ·;; flit: board. e<:iuiends they ate cnlitkd t\\ ;:\.Jinnittr,•jw:lgrneni betmlM~ IXL. 

Evans lwt thh HJJ1kiently ·shown the ~;orpmatc veil run hQ pi,xc,x!, and becml:hlthilJ' wp qn(ilhri.l 

hJ im1mmity under Idaho Code § 6-161}5 ,.'' 6 

With r•:gHrd to the .:;tJq:K>mtc vdlargw:m:nts, 

Piercing the. corpo.mte veil h the judicial net nf itnpo:;in.g p¢rS<.hbL l!r,rbiJdy on 
o1Jwrwic.e Jnu:nmc corpwak \li'lkr:rs, director;;~ and: shareh<:lklets: .ihr the 
corpomt.io.n's. wrongful acts, 'Ilm rhenry ::ltluw$ thn liu.:t 'Iinder tP dhrc:gard .Jhe 
corrx,rate lbnn, thereby rmtkil'lg individuals Jiah!e t\lr coq:X>tnk debts ot making 
c:orpurM•1 assets 'I'Ntf:boble h> sntiMy ttb!ij;aJJoi>s.<Jfthe tndividt~crL 

VF'I' VC v. Daltn/tl Co., 14! l<:MH: J26, J}5, 109 .F.Jd 714, 723 (2005) {Mhrogwvd on other 

g,·mau!.' hy Wam:lering 'hails, LU.' t?; Big lJih' .Etcavation !uc, '!56 Idaho 5&6, :U9 P3d %8 

(2014)} {c.iuninns and quotm.tk<.n rnnrks Nllinedj, The u::R tfi .ddkrmhl:: I:V'I1tilter !(t fiA:rc::: tbt: 

c<Hpornt(: ·vel I hn:> l .. k:e!l dated as fhllows~ 

t · · t' · ··" ' I l ·f" ' f' ·l' · · · · , · ·. · . o warrant ;;as .mg H$lne. tne .. ega tcTJon o. r :1s1nw.1 . corporate musr.encc It 
must also be ~htnvn th~li there hr such a tmity of intertst ;md oivncrship lhal lhc 
:ini.UViduaJJry <•f ;web r:d:rpo:rlttiiHt arid """'h p(:rsnn. lmd n;wlixl' alld >.t. rmtsl: hntl:u::r 
appear .lhm1 the fhcw thai the obHervance of the fktion bf separate exlinence 
w;;Juld, ul1Jvr llw dn::umst~tr:ccs, s~tnction a. Jr~t,td ·or pmmolt in.fustke~ 

Alinidr l\ O:em Stoht Dev<'iOpcr.~, lm:,, 99 Idaho 911, 917, 591 f'.2d 1078, HJ84 0979), The 

Amended Ct<mph\int, flled Jul. 23, 2M4.1J~; 40 ··· 44. 
!d. 
fldiond;mL' Balk!\tylW Ditch C\ompcrny, Aamn Rkks, Shaun Ho,.,man, ;,,.,King m:Jd St~e Snemd 

!Vkm.~·:wandum in Su.ppm~t o .. f rvlnhtm· hw .Sarmn~~~y Jt.dgnv_:.nt tikd Ja:n .. 5\. ?0 I.5 1 J"ff· 9 '··· ·1 7. 

MEMORANDUM.DEC!SlONANDORI)ER ON.M.OTIONS FORgCM!vi.-\RY .HJDGJ>v1ENT 
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r.he. Cmw .. 'TLi.IW' trial court is rc~ponsib!t' lor determinil;lg factual isffiues that exist with respect t(l 

this. equitable rcmcd y and fvr Jlwhioning the equitable rmnf:dy." W(mdcrir((J lhlil;;, Lf..C v. Big 

Bite Exn:rvation, Inc,.l56 Jdaho 51){>, 59!; 329 PJ.d :>6ll, 373 (20H). 

The Court does 11m viilw .D. L. L:v,!ns' claims as seeking to pierce ihc ct>rp<>mk vt.iL 

lnsrcad, tlk Couti vi<:w'> the daims as tilt¢mpti1tg to hold (he board members diicd:ly liable l(>r 

their own m:tions, in the ltlllllThOr nf a negli;gen~e or hrc1r:h oJ Jid>H.:imy <.:lairn.''1 .l\L. Evwxs 

responds that the ded:;ion to withhnkl wHt<:r wr;ts mA in g01XI l(-lith, $Cqj\:cting. the board to 

perwna] !iah.iJity untkn ldqlH.> Code. ·~ J(J-3-&0,;'w Thi;; argurntnt h; not. a. fac:t1ud brni.s for 

ddennini!Jg 'that the inJividllllliiy of such corp<trati.nr. :md snch pcr:snn ha~ .<:et<.'M:d." Idaho Cvde 

§ :JO<}c~l() is n . statmmy vetskm nf tb<" ln.>Siness jwl.ginent. rilleS'' BeciJu~:e LKL Evami faih to 

piovi<Je i.III y evidcnl'e oi' a uni(y of ownership, the Court !inds piercing of th<: >.:Orporatc veil is an 

in~tfll'lr<>prh~te a:: a li.mn ofe{jnitahlc rdicfin this eas<! 

Ho'"1Vqr, dinxtPr Jiuhi!ity is difli:mmt .and J\01 ams:te.d by II determination of WhiJthcr 

vdJ pkrdng applies.· Diret::tor~• art subject to other drtims, i.nduding various hh;';t!Ches nf dui'i.<'s. 

·rhm, tht: Ccwt w.iJI go 0!1 m rfi&{:'uss .!:ill rilu'u.ity. 

With.rcg,ard to i1umunity,. ld<lho (\Kk § !'v 16{}5 ;:hiles: 

In any ntmpro'l]t Wl1X.l1\ttinn or orgaiiization or charitable tnmt as detined rn 
st!ctkn• 6, ).601(6), ldaho c:o<:k o.Hicet8, ditVctw.'ID, and voluill<'Ct~ who :;qvc the 
nonptcdit c\.H'j"''\tatirm .or. nrgani:tHim1 withnm co:mpen~atit)n aM tl'usmo•;. M' Jlw 
dwTitrtbk' tntst who serve witlK>u! <:'Ompcns.,tion ~~K~H be. pct$ormUy innimnc Jiwn 
civil. rinhiJity arising nnt ·of r.l:wir condtH.:I a:; m:t o.ITiGcrr, din:etnr:, :t:ru.~f.er: or 
vohmteer, if stwh eondut::t. i;; within the coun;c Jnd sc<Jpc <Jf th<~ duties and 
flli)Ct:if>M, rif th<! I r1d:ividua! cil'lk<:i', dircctoc 'IJ'u:;:l:ee or Vnhl'ltlt:er ·arid a( ·ihe 
dir<\ctkm of the corpomt.ion or nrg#n.i.:mtim1 or chnritilbk mmt. 

J;JniH; Cor.1.1:: § 6-1 {if)5(1} fkwawm th1lhnrtym: is rwn"protJt. rrnd the tlhvd<Hf swve without ptty, 

this s~clion appli~s to the flul\entyne bmttdm Thete ate exteptions to this immunity, .i.nduding 

lbi' will fut and. \V'II'I'rton \\Pild\.;<:1, ·inti::nl:'kinai brdwh. i)f a. Jldudar'y duty, or '11Jr .m:l$ ·o!' l)inb:;:imis 

HnMltVI..'!r~ t~\lt.!.'J Lfth~~re H1!l') m. J.!t:if pit!(t.!ng n:-qw:<· cvnli.1irP:d wjth~n th9 C\:mwtalrJt~ :11~e: :~~~Nt4 ~\~~t nw~ .iu~ 
)nm.±t:!l to. dl.OM-i th¢t~- :..;we. J.~O Lvct:.o· ~)i,'hi(;h s~ppod ~h:(.~ _(;'O!il...):uH:iun ·th~ '\l:tll t:;hodd.btt .. P~t:l'(;td~ 
"·' keopoM..e lltid' to HclU.,ntylJ{ Ditch Company' !r Motkm !Qr Summill'y Judgrn~ru •. filed Fecy.; 5, :2015, pp, 13 

khh(~ C~x1e §: J.l)~ J ··H31 -c:r.m.t~1.0s. siLn.i_Iat":kmgu:ag~. to {;: 31:l, J-·?D~. in i.bat ·it is ;a. ~<tlth;k~~'Y v:>.:i-s:i.(.~n ·i~f.the 

husintr-.:3 ju.d£xnent:ruk:, lknfo~evewv the Cot1ri.' (:am~~:tt iind that ~it}1er of th¢:~e· se~tiom+ ir- .i.ntfn.~;~OO:to :~(~M.fly re-pl~~;~e 

the.Judkh~tr ~~re:.~tecl. b~~&j.~,e~'; j~tdgJn~nt rde1 or ~.vppbnt tll<e: dilties f!\f.'e~i ·by ~ .hChci~1.ry ... s,~!t!)· Ja1A1p~ v. fhmr1~r, ! ?4 
Idaho R9V. 90S 1!65 I' ./d ~Nil 9% (Ci At'i' 1991) (tri . . 
~!I i\ f!idn~>il u!~ Jue king in Suppnr1 ·r.+yhjj?I.·Jn G.rr :Summ.<Jry J !HigmtmL. fi.1~.\d J:<i.n.. 2/, ::AH .\· ~~]·? ·· 1. 

l\i!EJv10RA,NDlJM.·DEC!SlON· AND ORDER ON MOT!O.l'>Jf:\ FOR S!.!.l\tM.ARY JtJDGJviENT 
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not in m><>d .li1itlh lduho Code § 6"l605(l)(a),.(c), and {d), OJ.., Evnnu:ontccnrls l;lllv ;k,rh>i9n tQ 

withhul.d watur waH nut. made in good faith bet>;tus<Hho dcdsion wa;; mad<> br <>rnail vdes and 

later ratiikatirm in;:l<:ad of being made by voice vote ;lt a hoard meeting/'' 'the Ownt ;;g>ev$ that 

the homd'.s mdhod oftkterutinlng not to pxovidv water t<J O,L, .Ev;m:; through I:·Imlib am! later 

radikati(m~i'" b nN co<mphimt 1\iilh B;i!lem)rne's hylav,is. The bylaws nJi]uiJY" "all qvc$tiqrr> 

shaH be decided by a .m!\imity voh'! of th'' dir,ctJ)r~ prv;unt, giyq; t'ndly."6' :'\JilL ~!lUK>ugh the 

1n·oe,durv was improper, the Court does not t1nd a pro~cduml failing as dL~pmillive that Lhe ru:l 

wafi not in g;>od iillth,"4 l)J .... Evam' also al'gues. thm the.dcciskm.to withho!d.Wiltcr was in p1m 

IMsfKl u[ion .Ricks' thnYJI o{ ,;ulng Htllletlly!le if they ddivtTed water or is~Ut\J .sltt'tres tb LtL 

Evans."' IXL Evans t'trguts this crettted a 2tm11ict M intcrdt becmb~ Ricks w:is a board menibei' 

at tlw time the conunents were made., 1-lowc:vor,. the 1widenef: befon;, thtqpurt upon theM' 

motions i::; ihnt Ll.L. Evans' roqw::st Jbr water wmc. through a third party. Th;:rc is no evidence 

before the coun ·of any di~;;usnhm hy Ricks or any ot.her hoard .member tb!l!. t.he refumJ! ft) deliver 

wMcr ww; frrl' any impmper i)UfjXl:m whid1 Wnnid ""*'' the irtl.c'""'""' nf t:.nifl.id <'>f interest;,6 

TherdiJri:, n L Lvctri;:. htts not cshwlb:hed ariy hidenee tbt rnu1'mscs of sumnittt;' ji!dgmcl'lt that 

th<:: d<eeision ww; not .in gMd faith, 

Nqxl,. whilv Ltf. Evan;; <.i.Qes w;rt spt'cifkally address tln;. int<mtiona! · hn:r;wh <e>f a duty 

eX'-"~ptioH whell di$cU&sil!.;_¥ ldllho Code § 6-1603, D.L Evti!J$ diB.;:m:sc;: it in .tho.eorrkxt of a 

neghgene>e/btench of duty daim67 ''In an aetkm fl:rt breach of fldndary dut)\. tbe pl.ni.nti.ff beBl'S 

ll:tc' liurdt:il uf prUv.i.~:tf\, fiTs!, t.h)J!'thi:' dvl'i::udaut owed. bim .u . .Odw;in:rj' .dot)', \md: :<(,0.urid,. that th.c 

Ltl!<'r m·c;wbt<d tbhl <htty." Jwdan v. 1hmliT, !24 ldaho 899, 904, 865 l\2d 990c 995 (CC App, 

I V9.f} 'lh1 Snprcmw CnuTI. !m.K .,;un'HWFtJ:nJ thi", duty: 

Cmpomte diro-dors, .asjidudarits; ore hmmd w ~:xcrd.w !he uiuwsi goodfiiil'h in 

"' R<N'""''' Hri.M'w Ual.kmynn tJiwh Co<np•11y.'.S Mc>~ion fiA %mm~ry ;lv<;!J,""n"L fdp(! :Fp);;. 5, :;!ill;,, pp .I) 
·.~, }fi.. Thprt b; no:.>idlpg~p:lqn ofwH!:fi;d:or.w:~nlpn. ~:.t)l'1dn~:t 
!a. A:fG.dp'vU: o:f: Joe Klq,g in ~tuppnn ofl\)n(hn f~~r -~~m11.nwry Jn!i;N:rw~rL, f\kd. .hn, 
(d .lit~. Ex ... E. t.Art VH.t. 4 S), 
(~l T.h,~· (:'{)w·!:.~~b~} d~~~ .ri{~!: ~n;.c9pi ·that :i~~th~~l)~lng .i.nvn~nr~q~~ :w,nc~~(hlr~~· tn{J~;: thv b~unili.n~lh~d;u·. ~~ftl~c .cql~t::-!;e m~d 
:>Gop<.;.~ ufdwlr t.hAi·~~l·.,. a.~~.th<t d~!r.:·i~i(~H buy '\11!'-TG- :m~k:!nR. WI~ dired'ly reh.q:c:.d tn:thuir duhes:aN :bo!l'rd: mvmbc:rs. 
'''' -'''" R"P"'"'' Brid't<> fl•.lkn1.y'"' Dh<l:~ .Company':< M"ti<m 1<" S.•nunmy JuJgrrrcnt,.likcl.. fib, ;,, :!OlS,.Pp. 
f :5 ··· 1-6; A.ffidaYlt nLke King :lp.- ~!t~pp-mi ~~f".f\1,ntfn:q f(w S~u:qmary J udgm.c:n!:1 :l:ik!d Jun. 2"~, :Z(}l$~· ~f:: H~ ·:· l i und ! 5. 
66 A ffiJa,.,~i:t ~:;{ Ju~U K·i!-q~<; .i:n Suppv:~t d···!\thMnq ibr ·Swmmmy_ Ju0g{!~unt~- nkJ: J:iil.n. 11. ·2£11 ?; ~,-: ~ 2 ··· !" 9 :0nd 
h."'· L .... P. 
l";:y 
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tmlrl!lgi.nx; the cutpimliiim AhHT ~pccifkal(y, that the directors o{<t dos~/r !wid 
;.·orporafion o·we ajidudary duzv M tlw minority shiJti!lii.>!l!er\ it wd! .rixi>gini:cd 
A ~cirp<Jntlt; of!lecr rmtst not hike· (l business oppor!nni!y'"wh:id:t r.he ;xH·pomJinn is 
finanriml!y abk: .rn. undi!rl::1kv, is, liPm lt$ mrtvre, in thv !inc qf the eorporadnn's 
business and is of prw.:titn! ad:nmwgc. to .it,, .i o; o:nn +n l\'hieh the cnqtm11h0n ·ha:; <Ill 
interest or a reasm.wrhk exp<et:(a!ll'Y, and, by eml:wacing the op]:K'rlunity, the :;elf· 
i.lttctest of the offkttr Of di'n\C:tnr wilL'"" biought into .Gotdlict with tliflt of his 
eorpor&\iQn. If an tJ!lk.cr persnnal!y claims nn opportunity helrmging to the 
cmporatinn, the Gi'HJ"NR1ivn nwy &Gq>.Jir~ nil pf the pru11ts dorivcd t\vm the 
tnmsud.hm by th~ oflker. 

!·-~ t •.. • ' /'- ,L· .. ] ~hl·l'1 ' I. ·4'!4· ·4' '2<' <4 <} ,, •> fl•"''j <·)· <'7 t'·'><'>f''"') l ., (' .. . ·. ·-~· .. '( •t'' . "k •. c ~P:.tn.~ v. "Chti#./,~~ .... n .. Wld~).. L. ',\ .. D..I .~1 ~ ··v1t~ .:.u .. ·;·: ): <.:.:l.?.~.,l_. ·\G!.~a HHIS WK .. guo: a Rln n.:~;u.~ ''$ 

umitted, <:luphlt$is added). See ah~>. McCann v: McCann, 152 ldaho 809, 815, 275 PJd 824, 830 

(2012}; .Mwmos v. .Moss, J4J Idaho 927, 913, ! 55 P.Jd 1166, I 1'12 (2fHH)- "Officers are agent,; 

nf tlw: corpurntiqn, :'Ind., a-; spvh, w;: Sfll!i~d w the usuul prindpks rA ngv:wy htw. including. dw 

fldudmy .duties of rtg.ems. As an .agem, an oJtker owes his principal, the. corporation .. the 

tlduc iaty duties of f!D<'<d fa.i th and fnir dntlii1J1> '' Jui·dim., l ?41Jiahn i1t 904,05, 81'i51'. ?d ;.It 995")6 _ 

T'hege rule<J indicak: !he duty if owed only to shareholder:;, other direct<Jrs,. a.nd the 

corporation iu;df. It is undisputed that until this court's ruling earlier in this document, that 

.R.ieb' pharos in B?r.ll.enlynnhml nnt homrtr;rn~fitnr;dk> U,t, .. Evan$., ·rh;:rcfi:ne, .. argw:d"il.y,.no d.nJy 

was cn\•cd to B<iUcn\yJie .. Tht:rc: is eiridvnc:c frori1 Ballvutyni: Hwl, "lit Juil\.'. 2013; B>til0niy:ue 

Diwh Company, issu<:d w DJ .•. Fvannt mock ~~11:iikme repre~~~nling wmer rights appurtenant to 

t<mr attd n lM.lf au-cs ·of l.nnd in. Ballem:yrl<l' Ji'N'>tllldMies. ,;0~ DJ .. Evmlh oht!lincd these shr!rcs itt 

Balkntync. oa June 19, 2013 through a scp(m;tc Dorcdosure aot related to this case_v:: lhrt.lire 

evidenc.: before this c9urt at mwmnary judgment is that the :lx.Hm!'s de.;;ision not to delive1' wmer 

10 n.L Evans was hsued two IJ'\Oilths. prkw in April 2013. 70 Whatever duty .WilSDWed hy the 

'hxndn k> llM HhMdHildiJr:S w<r> ool o>\<Cd to Ill ... Evatt•> Hull! JuJk 21}13 "Tbo!V.ft\te, DJ -- f'\'aho 

has nnt shown that the board breached any duty lo DJ. .. Evans by rel\.~:ing iodeHvt.'r wat~:r in 

Aj1riJ :w !3, but there i~ a que:rtion of fnet as to breach of tho~e dutier; beginning in June, 201J, 

(\m:0<:>qq.qntJy .•. tborq rema:i:ns n nK1h;::ri<1l qvesl;ion of llirl.il.s 1<.1 wbul.ber the hoard is. immm1e .Hilder 

~:..$ A.Hk(?vh -td:Robe.n Sq~ire ·h~. Suppor~.of t\L. E~/if!rJ·f Re~~pom;e: D.~kt't9'_.MDtion!1: fur: S~..1¢p~~rr Jtt.dMtent~ 
l.lied Ftb. 5, 20 l S.j[3. 
~-t.! Id~~ ·Ex, A., .. 
~<1 /tfb:.b.1.~it :Of h~- 'K:ir1g iii S!.~P.J..,6~i. nfMot:i~~J~ fhr·~h!hmoJu)' .hkdg;"ITin.1.1.. Uh:d: Jan. 2?, :/\H \~ i'*f ~ 2 ~- 1 ~-and 
F.'''· l ..... S. 
'_;j 
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tdnho Cmk §. 6-1605 "" 'lhtyefin·e, the Court cnmwt dt'ietmi.m:, us a matter of law;. tho l:t<Fil\l is 

itnrrwncor thut no duti¢~ wer-e hteadJed71 Htx~nww• the .court <.<vnnot Hml· ·th>tt immunitv 
' 

the mcinbwrE; vfthc hoard fr-nm this suit 

D. Cta.l!U~ .mHicl' ldalm (\ide § 42..,U2 

D.L. Evans. mentions ldulw Ccik § 42"91:2 in its An1.ended Oln1plninLi4 l\is nN d<:mr 

this $CC!ion applie~ to this cusc. C!m :>t.al.irl.<<· says 

Any pcrmn, cnmpany qr "'''JP'-mrtkm •wming or vm1imlting any canal ur imgarion 
wurks fi:w the. distribution. of wntm tmder u saie ur renJid thereqi; .slmU fn:rnish 
wmu tv .any pl-Tson or persons U\1\Tiing or C{>ntmlling any tand under such umaJ or 
i.n:.ign.t.ion works t\)r the JliiJ'f~<.t$e of irtighting; ~udi !:!md. ,;r li>r di>rn•:stk purpoi:e;i, 
'rpml a proper demand .being made and tt:~1sOHahlc; mcf:Utiry hdng gh'uri lrll the 
payn1w•r tbqeqf pruvid•:d, th~it no perwn, cnmpuny m- coqwm!irm shall mntrac! 
to deliver more watertbm.st~~:h pemon,.c.nrnlxmy m rmpmati<nlhac:·H title iu,, by 
rmr.snn of Jmving complied ·with the·· laws in regard !o tht. ~lj)propriation. of the 
public wnt.ers nfthls state 

.Idaho Ci>fk: § 4?~912 (crtrph<tds IKilkd). Th•~re is no cvkkn~<:: tb,tt .lkllkntyne sclts or rents. wrner 

thmugh ib \:anaJ;:, or th,,l the wutet prevk\usly applied to the 111nperty .at ismms wns, M1id or 

rented, This !nw has reJ11Hined. es~entia!ly Ulichanged sirKe. it. was <:llrl<~le<Lil'l t 899. It is r>l<'!ittly 

<knl gmxl!o pnJfcct those who $ell/rent wuter, a.nd thme who receive Wllter 1hr;.1ngh sak r:.>r rental. 

C ascs db;cussring the stattrtc: indkuk that it app!ie~; ·where a person cr cnrpnrathm builds 11 ;nnal. 

f\)r i;wcstm,~nt p11rposes,. a:> llf!JXr~r:<.l. 11> n. rn;:l1:wd lu:qwHJ <;;itv;rl:ivv like n r;qrvpmllt ditch 

<::ompany. "lt pn:rt•,'t:ts parties whL' arc willing to invest large sums ofmoney in .an enterp.rise that 

brings slow retmns,.but very bcnefkial aru:f.rcally indispcrtsabk w the urmrntmity HhtA Mtjrplicll 

·· ~ Tn thu ·~'~;t~nt. "lh~T~ i;~ It :nqg:hgenc~: d~thq :;.d}og~'ij ·in fh'~·. Awt:-nd.t;d ~·.\w~p.!ah~!: 1 ~h4: .. ,~;1emt!<ni~f·Pfb:tvadJ qf ~! 
fiJu~<iury -cl~ty ·4n:J T!!Jgtig~H(;;Y ·.9y··~:1)w.p :~~rJTi:y~i.i!ptly i~p~t .a:n:-v qp~:5tVm nf14d .(;n_{,ht;;.bn::u~h. ~YV~. iTt~·w;:i~VY 0u(v ·.,;.~J:im 
~lo'O:w.hl m.J~·:;(J. pn;tJy.dt!: r;;v.mrn.~rv . .i~1dgrnpnl_on. u nwg.Ji:g~n-~;".c {!!-aim . 
. _,

3 lnM)htr ~~~: l);L l~'>'<lftn ¢{:-,1~iC~~r~tii. th~. b~H~nl;:t ded:doq nut hJ :d~:U.I:lv~:r: Wt¥te~ .w··.u.:; ulh)l vfn~~·:::. l:JJ., ·f<\;uwl 
p-ruv~ch~~ nc 4H~ttwtit; · ihd !W uhm ·v:in.;a.. ad ion f~i.tbjc~h r.h~. huu:nl: !'~) _p~r~l:tH-nd·lh~b:;Jit y. ~da:hn ~\::JdC .§" 3(l:3··26 
1~t1.g.gestJ ·thM if there b. an: ul~ni .~/ir~~$ ~.c.t.t 'tl~ :~wt mny :.cmJy .bi~ dwlkng.e~ .agi!di?s( tile. corp~rn~to~~. :N~i~i~r.ofth~ c~1:llt:) 
dted by l"-.L :~>n1n~:h6kl: p t!.~.e :contro;u~-i~ $~~e lJG"Ii~ll\ Dk~·'· <."~~::"i. :,;, .1Jm> .. ~ (."~i~y, 30 _14clK~ 675:,. _167 P~. :!.~U~~ ·HXH, (1917).; 
fld'" hMo: .<f.,·s:odaMs, 1.1.('" lhoghmd, VIJ klalm 774. 77+8\\ :ns 'FJd W4, 4'l9"50fl ('/009}, 
i1 .1\nle!Jdd Cmnpf•int, Croci' Jdy ~8, 20.14. ~ 32.. . . 
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with wnt<:r," SJwihy \\ Farmt<rs' Co•f}J1. Dirch Co,, !0 !dnbo 7Xl, fW P. ??? .. ?26·(.1905).·r; Thus, 

it is 1mdcar that thr "snla or rentnJ" iiltl@W\@C apr,i!ies to !hi~ ease, 

EvQn iftiK. st;dutv did apply, th<O Court du~~; .not agree thnt the mmutc cteme,; a. privMt' 

cri.IJ:<e o:C HUlon. \\then .dcl:errniain:>; whether a slaluk; cn::ak> a pr!vitt<; ~''"!$" \>C ;wlion,. 

['l]IK:. court niay·, if it determines that th~ i'eril~:dy i1;. tq)ptnpriau: i1i .f\wtberrnJ\c,; nf 
rhc~ putpn~e or the h'i\iH.ation and need;xl 10 ~te:;mw the. eflectiv.;;ncss of the 
provision, av,ord lO an injured nH::nlher of the da~s 11 right of rtuim1, . using n 
suihhl.u · m:.i:<trng tori >r><;ti.rm or a new c.twsc of action tUl>lk•golJs to <IH existing tort 
nctkm, 

While v. UnigW"d .Mut. ins. ('o., ll.2ldaho \)4, ltH, 73f) P2d !014, lfl2i (!986)> 'i'hcCourt look;; 

at whether there i~ mi, '"indicatioil that the h:gis!ature intended t\) creak a private cli.use of action 

1hn:mght!:m emrr1mcnt ofthes;H1'HtnJe~." Yoqhan v. f!urUi>n:IFirr!rr,>. Co., !29 kilJ!K> 171, 176, 

9:/J p )d 4 Hi .. 42! (1996).. H<!i<d on thcs<c ''''nSitkn+tivns, rhc (\lnrt d<.W~l notb<:licw ,, privak 

.utuse of lV::tion athrcs ont <>f l daho Cod~ .§ 42 ,912. 

It~ .thiN c:1~;(;, there is no M.idemoe. hf :oAk (R n:?Jtrd of w<~kr.• 'fhcrdhr\: .the (\ml't ~.rt:nnut 

determine thlii statUe .\\lul.rl.d provide ariy rdief to DL Et<arH:, even if ii did erc·~ttc a spcdfk 

cuu;;e of action. Though the ;:tntute wns 0\:sigued to pmted both wakr venders and purchnscm, 

the CowT l:ml i.eves there ·?W a!mmdy sufhcivnl: nHXtNJrt>s. in pl<Jp} ·to prolt><,:l. 'kriJJ :;:ilfvs should !! 

viv!<tticn uf thi:; ;;tgt;::;;:: be ~rUvgcd, indudlug dqdanililry judgment U(;tiDHS {being Hilizc:d in this 

ca:;e) mtd injunctive relic[ The language <:>f the MiltUhl itsetf doe:; not creme a .cause nfaet.ion. nor 

fnttVid<l f<w nny:(j'tdc.iflc. rvlid. fhr .ihHure ift.t:znn[Jly with .its trxjuiternerti:~ '6 

Alicrm1wly, tlw movi11g pmiies have argued the.re awe 1w. Cwls supporiing any caus~: of 

action which could tuisc t)nt qf <his slaM e .. and Plaintif'f has m>t rebbttcd thb; by ;;bowing thore 

are liacts SUJ>!Ylrting thin iJIHSC ofiwthliL Sb~ S/i;JJ}eH v. !<una .• Minr ,',dwml JJ!st., l :b Jdt~ho NT:\, 

874. W/6 P?d t 54, .I 'i6 (1994), 'll;r:rdbrc:, to tlu:' extent there art: any daixn~ in the Aniended 

(:()rnjththiirigainst l.ktTkntync <it its O(>ard ari;iing 6ut of thhsti\tule,.mJch chti1rd: are dismi~;:Cd, 

ln Sfmlbr, rho ·wmc<r u,,,,., ''purdmMod. a porpctwrl: wn1~r rlghl,,"' fmm rfw. d.ikh "'"mpuny..f!L 8\r [>, at214, ln 
unuthc:r cu;\e. ~.her~~- ~YIM~ u :~uk. ur '\.~Ut~!f. ~~e:v!.dcp.ccd t~v vmp >!il!HJQ nf th~ ~~w~tul .. i!itqd{·of:th~ .. N'urth ·.Skk: CjnmJ 
(\;mqJ!i!ny I l~~n:t:it~d. :!iH: ~ud~ ucr~~ i)r hwd \;U1/Qf!Ud by th~ ~~'\min.~~;:!:;. tind':ctu.Jt ~l:hwc: or 0tv-:;::k enbdyd ~kjc: hqkkr lhii)r~;!'~f 
to {~ :mpply ~~f irdgathm. walq: :~.t.-!J8· nm.~.in~wn). n~~-~ nf~1wN qf:nnu-:~:iM;hi.f~th of -!p::ub:k fh.qt ·~_;rf v~:<irt~~qNr u~~!U'JWr . 
f>frt.;t;md nftiww, A\:v~t.dd<.; v. N. Shk. (\;v~al Co,_, 3~) -~~khn 622: .. j :!.3 P.. ,;44j. 3:44.0~!23}; 
.,, Compcwr Irilh Uuho Cod~.·§ 41,') 14, which pwl'idco :;pociJkuJiy •1\w dm•:mg!;, 

?v!HMOftANllUlli! LlECfS!UNAND ORDER ON MUI'!ONS FOR SUMMARY R!fX:TMENT 
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E. Claims. against lJl\'1/ 11:. 

The al.legatiom: against lDWR :;cern to he cnntainmf wi.thin Count" IV Wld V of the 

Amc:nded Comp:laint.T1 fl.l. Fvmw.e(n;1emJs!DWR did noi comply with its.dutics tmd:rr ldabo 

Code §§ 42 I 0 I, 42 602, 42 9{}7, m1d 42-1 8(15(9} hy rtd1JSing to tt~der wakr be deliv<:rc:d .to. !ht: 

:uurjkTIY ~11 issntr. 008 TDINH .argutrs it had. no duty to deliver wakr to DJ .. Fi•arm. 79 

··n:c. Court ;1grces whh lD\VR thm Jdmhn C:ode §9 42-tln, 42•6UJ, and 42,'Hf7 rk> >wt 

apply to this. case. l'be. only rh11y stnttrd by § 42-l 0 l app!ie;o to the State of Idaho as a whok, 

regm:ding, "the waters ofal! rmtural springs and lukes within the .boundaries of the :~tate.'' rhe 

duty is, ''til supetv.ise tih'tit.apj)WJ>dutkno.and n!iutrm:urt tt>t!J.01itr diverting the sun1e thcrdrurri. f(lr 

im')" ber>ehdal pmr.\ose." ·.ntc Court. dl>c$ riot vicvi· this a$ a dnty tJ\ved by Hv: Sti\k or IDWR to 

ensure that Bail.;ntyne provideswu!er to a prope1iy Pwner within HaHentyne's service awn who 

.may or may not have a right 10 U.M< ::;ome. of Hatlentyne' s wake Thi" b'iiul!iion is simply t~>o ihr 

;wwr,•vd h9nl tlw gc:nentl nature pf this ;;hltnte tbr. any ;krty contained ther<lin h apply. 

As \<) * 42 602, thb section .gives the ditemor of lJ)WR di.tccti.on aml Ntnrro( "i1f th£: 

d.istrihnt:i:m oi' wa.h\l'·fwm at! i1.nti.rr'1:l w:,itd" ,,.,uK.¢8 Within ir 'imler db:ttid k\ the .canah,. d.itchd:, 

pumps m.td other Jlici!it.ie~ diverting d1e.rdbm." H doc's not provide any (!1.!\lun-ity of the direetor 

or lD\llR over water <>nee il h; in 1he ''nnak;, rn is th<:: cuse of the wah:r in Ih!kntvne' s cnnmh and 

dil;eh<:8, 1lwn<hrrt\ this r.qde lFr\ t><:> ''l'Fiiqtl>ility 1v thh: <:U~tr 

ldaho Code § 42 907 addre:;,;esthe appvintmenl uf a water mllilager over any si!Lmthm 

wMte, "two (:!) · ;w mnre: parti.c~s .take water fkom sHid ditch, .erma! .nr IX:ffi\'Jtvoirllt the Mme point'' 

Under thi> stntute, !DWR un!y gctw involved if there h: a di~puk as to, "to the quantity of water 

to be delivered, qr Hw vrnoqni w.:1un1!y d;:<1ivon:rd." Id. Tht: shdnk places no dt!.ly (If!. IDWR or its 

J.irector h> .exdhree delivery, Therd\Jre. thh statute does noi create .a dut;t to J.o (>t nnt dn 

anything. Evc111 if h did, the dnty i.:~ tto g!"C;lhJI" thnH .. and i,; ]\6h~iit:blly enoompassod by, ldilho 

(\\do •* 42· 1805, which sbtcs 

ln nddidon· 1/> oih<T dt~tks prescribed by htw, th<• dkcttor of the dcpril'Ltltetlt of 
wi>kr r'rrsi.ltHNr+~haJJ h1h'<l lhe fotli,Wi:ll.gJW•W<JI"S nnd.dilties; 

Amended Cmnpbint, fllod Jul. 2lt 2014, "'i'!!45 ···· (.6. 
lei.. 4 52 .... 57. 
Mf:lll(lfJndum i.n 3Uf11J<lrtofMGtinn to Dhmi>~; tile(! J~n, 26, 2fll5, pp. 4 ··· K 
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(9) ~ro 1;eck a pml i.min.ary rh ptTrnancnt iniundion~ or lwth, ct a te.n1pnm:ry 
restrnining nnkr restraining .any pem;m fwnt vio!Mi ng. ot dtdrrptiitg H1 viohitt: (a) 
!.host• iuuvision:~ <.\!' Ja\~ relating to all aspeds r)f the apptopdnti.i.m of Willet. 
distrlbttt\on of water, headgatns nnd rnem;vring dr:vkt:s: .or (b} the adminhtrati.ve 
ot ;udidal r;>J:den cotttc:rcd in accordance with the J>rovisions of hrw. 

Idaho Code s 421805(9\ <"~ ' ' ...... 

Fsen if iiH::~;;: two statutes <:real~ a duly to do :mm~thing, t!J<~ '""'~ord .. :Hhnw'i lhnt D,L. 

Evans has previously altr::.mpted to address, tbnmgh TJJWR. tiw wakr disrmw with Brtlkntyne~ 

On May 11\., ?HlJ" ll!, .. Evnu~pditkmcd thu lDWR to mi.lerlla!lentyne to deli\wtWJltf:l', :l<lc\king 

relief undi:r 'ld;Jho Code § 42 907. mo IDWR is:mcd a Prd!tnimny Ordt•r (m Jmw 12, 2013, denying 

re!it:f .and .indicmi.ng that ht<:mBc thi;, """ ;in i:>tue br:twccn private t>at1ks,. rdkf tnust com<: 

hm.n tltt: District Com·cw 1 'l'his order con;:tituled a prdimi.nary on:kr under Idaho Cnde & HI· 

5243, and bt:catJJe a IiniiJ nn:kr as pmvi:ded fnr in l.dahn Crn:h:: § 67-5245 when D,L Evtuw dld 

not nnJUCill :review m n:i:nn~i<,lqntirc>n of1he vrdtrr. Atkrihc rm:kr.boeame final,.D.L. Fvans.did 

rHit np>it:<il t!K: ordtir tv Uw District Court rlN outlined in the Idaho Administrmlve .f>nwcdutcJ Ad, 

Idaho Code §1 675270 thmHgh 6/-:'\279. Wb,;ther <lf 1'1111 tlw: Coud. ai;n·w:.; .with lJ)\Ii/R's 

mndu8krn that !DW.R had tlf> .a.rdhnri.ty to order water delivery between disputing privat<:: parties 

Ltttdeor h.mhc Co4c §§ 42·907 \\!" 42.1805, the (\nm iloM agree that the propccr :mdhod of 

detennining 1vbclh1Jr IUWR. hmd mtch authority would have been 11) ns,k for n;:cm1i<id,:ra1ivr\ vi' dw 

prdimirnt:ry ordc:n or to app¢.('1] it 113 IA:1ing nothing and later n.dng l DW R docs .nm con~!itnk the 

exhu.wlion of adnlinistrativt: mmedies neccsrmry tfl .obutin jurlick1L tcvi,;w of th,l tkd ~in11. 8" 

[ljrnpnrtant policy eoncitkmtions underlk the rcquitt.'lnetli fbr exhan~t!ng 

adminismn:ivr remedies .. q1ch .as providing .rhe !)ppmtmlity fcrt aritiga!ing 01 
curing. errors wiiJ1out ju&dnl. · imf:tnmtintL d<\fcrri.ng. · tn the . ndminisn:ative 
pr<;.ICIC'~"x'~ t"sktNbhed by t!w Logislllhtre ttnd the ~Jtimi.nistnrtivw b1 • .1dy, .and .the 
sense of enmity for the quasi-judicial frmct:ion:; of the Bdm.inistrmive body, . 

1;(1 
Affh.iav'ft ·i;~f: Ch.r.is 'l\!L Hrc~mJ~~y b. ;~q;w~ort d' Ot_~}~n~m.n.l ~fj~(mW!.i M. Ri,~fi.1 · JlA:rdqn an4111lt·nw{ll'ndw.1~~~ ·h~r 

Chango •>fVemre, fild &tp. 2, 2014, Ex. D. 
,,., Id., L;x .. E. 
1;:~ 

S<te Jib.'h;y \\!-de § 67 "'5:243(J)~ 
See h.:b.'J~o ('~:\~~e § 67..:5-?'JU~ 
Jddw Cod<: § 61-:517 I. 

MEMORANDUM DFCISION·A.ND ORDER ON M(FrlONS FOR. SU.M.N1ARY JU OfiMEN! 
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I'Varmcr "~State, Lkp'i o(1'ran..vp~, !50 Idaho Hi4:~ 169,244 P.Jdl250, 1255 l)Oll). A .majority 

.of the issues D~L~ Ev:m;: $edn; to raise against 10 WR we issuc:s tlmt W1$11d <tnd slw.<tld hrwe. beml 

res(:lved fl:ruvgh a IC\.1\)lliikk:nttkmor appeal or the !D WR .01\icL 

DJ. ... Evw::& dt>e:•; no!. seck dmnage$ against l'DW'R.'n lk<:ctu~e the mandamu:; and 

ii~jurictiv..' .rdicf songln. by D~L. E\•ans agai11:;t IDWH would h:mv<: biJC\n adtl.n·,;svd t!v<•ugh the 

tt:.hninistmdve and .1'\!!at\:d appe.IJatc; pmer:s~,, tJw ('qqJt is H9W wil:hvut jurb;dktion tn address 

thom;, i<'bu<;:s .Sw: Erickson v, idoho !Jd, !!,( Registration of' Pn1f'l EngintN'S & Prr1cf'l !.wid 

SWI'DVOts, !46·Jdaho 852, 854; 2fl!l P.Jd !251, l?'d (2009) (abN~~atedonoiher.grounds, Ciiv 

<l Ellf')<1 v Jdafm Ih~fl'lttl fi~IHer Res., !56 Idaho 449, 4:il, 247 P.Jd to37, 1039 (20lt}). 

Stirnnl¢ry' j tldgnient .is GRANTED on all daiinii 11gainst IlJWR and its dimetot. Gm'y Srmrkrnm1, 

:;o they are hereby disn1iss~d~ 

CONCLUSION 

D;is<cd Qn the l'tm;gning, 

L Ikfendanu' llallenty.ne Ditch Company, Aln\:n Rkks, Shawn Bvwmun, Joe Kli1g and 

SWu' Snd:d lli[otinu Kw Summary. Judguv::nt (f1kd Jan. 2Z 2fll5} is DEN !ED, 

2. 'llt(mns IVL Riekf M1ttion fnt Sununary Judgment (fi.!ed Jan. :;u, 21J!5) h DEN !ED on 

Whi'thm 11$ a Mntr.er nf l.x;w,, tile Wirier Righ1s Diverted by the B>~llwntyne Ditch CompmTy 

thnn rlw Boise. Ri v1:r Company are Real Property. 

l TiHHlllU M. ¥\ides' Mntinn .hw 8Un1:rmty Jutl.grn0!l1 (liled Jtrn.. 23, 20i5) .is GRANTt;D to 

n.L E.v'a.ti$ Btrnk OIJ. the i~:0uc~. of:. 

lh:::sormi Property; 

J, Whether, as. a lV!aHer <>fl.nw, rhe ·Inmtcc's LkNl.Md c:orrcctio11 ·rmsH:C's IJeuJ cc::u!d 

C:\!Jvi'Y PclrMrrHJ.f J>rrrp:::rJy: 

4. \Vhether. tts a Mtrlter (tf Law,. a St~c,u'ity lntere:;t Attached or w::w FedeC!ed by tb<i: 

Bank;;;; to Rick's Shares of Stock in the Hm.lknlync .Ditch Co.mpany:, ami 

5. Wherhec, a:; a Man::w vr: Law, DL Lntns Dank can. O:mrpcllkdk'lllyrw Ditd1 

CompmJY t~;> Tnu:sfbr Sharws.nf Sh::ck I)WJ\<':d by Thcmas. !vL Ricks. !<> the Bank, 

JVtEJ\<IORANDIJM .DECISION AND ORDER ON .MOTIONS FOR S:GMM/\l{Y H!DGM ENl 
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4. 1DWR's MotimH.i) Dismi~s {filed Jun. 26, 20l5) i~ GRANTE:D. 

ORUER!c:J) thh 18u' day ufMarcb,. 2015. 

MEt\IIORANlHJM.LJECIStON AND ()JlDFR (IN lVf0TlON8 FOR SUM\tARY ·JUDC}IVIFNT 
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. .. !Qih .. . .· ....• 
J hereby c.-;rtify tba[ on this j_j.L __ day of Mun:h, 2{115, I maikd (scn~eti}a true and com:cr .~rlpy <Jl 

t!w w.ith\n .inSl11JI1l0rh to: 

Jason·.li:: Naos,; 
Attorney .at Law 
Faxed ····· 20&~&7lJ.lll4fj 

S !Jry~e F urdm 
Al:fr:nJ<Y at L<tw 
FaM:d .. 208"6?9.'7559. 

Christop.h.et Mich.nd BnAnky 
Atl\::rn¢y ;a( Law 
hlx¢4 · 2HN..::rg?.08M 

M.r::g.han Curter 
AttvnKy at Law 
Fax..:n .]ON<tK!-6700 

CHRlSTOPIIERD. KI.CH 
Clerk of the District Court· 




