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STATEMENT 01<' THE CASE 

This is the opening brief of Petitioners Gordon Sylte, Susan Goodrich, John Sylte1 and 

Sylte Ranch Limited Liability Company (collectively, "Sylte,,). Sylte requests that this Court set 

aside and reverse U'\e decision ofthe Jdaho Department of Water Resow-ccs ("IDWRn or 

''Oepatiment") that improperly limits the exercise of decrec...>d water right no. 95-0734 to the 

natural tribtttary inflow to Twin Lakes, which is contrary to a decree issued in 1989 and Idaho's 

prior appropriation doctrine. The Department's decjsion improperly allows the distdbution of 

water to junior water rights before Sylte's water right no, 95-0734, which is the most senior 

water right on the system. 

J. NA TtlRE OF 11-IE CASE 

This is a judicial review of1he Department's September 6, 2017 Order on Molionsfor 

Summary Judgment,· Order Amending Instructions; Order Vacating Hearing Dates and Schedule. 

in IDWR Docket No. P-2017-001 ("Order") (R. at 1390-1407). 

Sylte initiated the proceeding before the Department with their February 16, 2017 

Peiitionfor Declaratory Ruling ("Petition") (R. at 213-74). In that proceeding, Sylte sought to 

set aside and reverse guidance the Department provided to the Watermastcr of Water District 

95C ( .. WD 95C") in the fonn of a September 20, 2016 1ctter from the Department's Northem 

Regional Manager (the ''Instructions"). (R. at 210-12.) 

Sylte argued in the proceedings below, as they do here, that water right no. 95-0734's 

senior priority date protects it from interference and injury caused by junior appropriators. The 

Instructions disreg1:1rd this fundamental prior a.ppropriation principle, as well as a prior court's 

PlmnONER SVL n:'s OPf.NING BRIEF Page 6 of SO 
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express finding~ and cm,cluslons about the appropriation and exercise of water right no. 95-

0734. 

Water right no. 95-0734 is diverted from Rathdrum Crt-ek, downstream from Twin 

Lakes. Twin Lakes was a natural lake formation when the water right was established in 1875. 

In 1906, a dam and outlet structure was constructed at Twin Lakes' natural outlet where water 

from the fakes historicaJly emptied into Rathdrum Creek on a continuous year-round basis in 

amounts sufficient to ntways satisfy water right no. 95-0734. Sylte contends that they are 

entitled to have the natural, pre-dam outflow of water from Twin Lakes to Rathdrum Creek to 

satisfy water right no. 95-0734-an amow1t which would exceed Twin Lakes tributary inflow as 

inflow declined during the summer months. The Department's Instructions and Order reject 

Sylte's position, and instead limit the exercise ofwa.ter right n.o. 95-0734 to Twin Lakes' natural 

tributn1yinflow. As discussed beJow, the Department's position is not supported by Idaho law 

or the express findinss and conclusions in a general stream adjudication decree entered in 1989. 

Sylte moved for s\llnmary judgment on the issues raised in the Petition, and Twin Lakes 

Improvement Associntion (wfl,JA") tiled a cross·motion asking that the Petition be denied. The 

Department denied Sylte's motion for summary judgment· and granted TLIA's. In addition, the 

Department sua sponte amended the ln..irtri,ctions by adding language limiting the volume of 

water that n,ay be ''delivered" to water right no. 95-0734. TI1e petition for judicial review 

presently before this Court chaJlenges these actions. 

l'ETJTfONrm SYI.TF.1.S OPENING B1m:Ii Page 7 of 50 
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JI. STATF.MKNTOt· FACTS ANO COURS.E OF PROCEEDINGS 

A. The t 989 Decree 

The water rights in WD 95C (the Twin Lakes and Rathdnun Creek. water system) were 

detennined in a general stream adji1dication that concluded in 1989.1 That adjudication produced 

three documents that together describe the water rights in the Twin Lakes - Rathdrum Creek 

water system. These documents-the Memorandum Decision, the Final Decree, and the 

Proposed Finding (as amended by the .Memorandum .De.clsion)-are described below. 

On February 22, 1989, following a Cl)Urt trial in the Twin Lakes - Rathdrum Creek 

adjudication, First Judicial District Court Judge Richard Magnuson issued his Mcniorandum 

Decision ("Memorandum Decision''). (R. at 173-95). In it, among other thi11gs, Judge 

Magnuson made finding.sand conclusions witb respect to parties' objections to the Department's 

January J 4, 1985 Proposed Findings of Water Rights in the Twin Lakes - Rathdrum Creek 

Drainage Basin (January 14, 1985) C'Proposed.l~1nding0 )(R. at 1-172). Judge Magnuson 

detcnnined it was nec;:essury to '·amend the Director's proposed findings of fact and proposed 

co11c]usions of law (in the Proposed Finding] to reflect and effectuate this Court's 

determinations 1-cgarding No. 95-0734, as set fo1ih in. this memorandum decision." MEimorandum 

Decision at 21 (R. at 193 ). According)y, he instructed the Departme11t to "prepare draft.c; ()f such 

proposed amendments." Id. 

On April ) 9, 1989, Judge Magnuson issued his Final Decree (R. at 196-209) (the "r'inal 

Decree") in which he "adopted [the Memorandum Decision] as findings of fact and conclusions 

1 The ''Twin Lakes - Rnthdmm Creek adjudication" was captioned: bt the Matter of the O(!mm,I 
Di.-m·ibution of the Rights to the U.ve of the Surface Waters of Twin luke.s, Includi'ng Tribufa,-tes tmd Outie1:s, Cue 
No. 32572 ( I st J1.1d, Dist Ct.). 

PETITIONER Sv1:r1rs Ort:NlNG Bl\11•:f Page 8 of 50 
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oflaw" and incorporated it by reference. Final Decree al' 2-3 (R. at 197-98). The Final Decree 

also adopted and incoq:,orated the Department's Proposed Finding as amended by the 

Memorandum Decision. 1989 Decree at 2-3 (R.. at 197-98). He attached to the Final Decree a 

c.opy of the Department:' s amended portions of the Proposed Finding (the "Amend~d Propoud 

Fituling"), with insertions W1derlined and deletions struck through. 2 

Following the entry of the 1989 Decree, on August 7, 1989, the Department issued an 

Order Creating Water District establishing WD 9SC. See Order on Exceptions Re: Amended 

Preliminary Order Removing a Water-master ("Watermaster Removal Order") at 6 (April 24, 

2017) (R. at 1166). 

Sylte holds a number of valid water rights recognized in the 1989 Decree, including year­

rom1d, natura1 flow stockwatcr water right no. 95~0734 diverted from Rathd.n.un Creek (tributary 

to sinb), whose 1875 priority date makes it the most senior priority of all water rights in WD 

95C.3 The 1989 Decree recognizes a number of junior priority water rights held by Sylte and 

others, two of which are storage water rights associated with Twi11 Lakes: nos. 95-0973 and 95-

0974 (together, the "I 906 Storage Rjghts"), which are 1906 priority rights currently held by 

Intervenors Twin Lakes F]ood ControJ District No. 17 ("FCD'') and TLJA1 respectively.4 

2 [u this b1·ie!. tho term "'1989 Decree" means !he combination of the Final Decree (illcluding its attached 
Anwndr!d Propo.,ed Finding), together with the Memm•andum Decisi<m 1md Propose,/ l-"i111hng (as amended by the 
Me.m,,ra~dum Decl.ti<>n) which, as described in tbe main text, were it,corpornl'ed folo the Final Decree. 

~ Wlllcr right no. 95-0734 wais decreed to John and Evc)y1, Sylte. Proposed Finding at 3 (R. at 26). ·n~ir 
son, Gordon Syltc, ls the manager of Sylte Ranch Lin1ited Liability Company, the current claimant of waler right no. 
95-0734 in the Coeur d'Aleoe-Spokarie River Ballin Adjudica1101,. 

~ At places in the Fin{,1/ Decree and Mem,muidum l)ec:i:stcm, J\ldgc Magnu$tin mistakenly referred to tl1esc: 
storage rights as nos. 95·0974 and 95·0972,. In actuality, the /989 Decree recognimd ~torage water right no. 95-
0971 in the name of the U.S. Bureav. of Reclamation, Proposed Finding at 21 (R. at 45). The Bureau wbst.-quently 
conveyed its inteni11t in the w:itc:r 1·ight to Twin r .akes-Ralhdn1m Creek Flood COl'ltrol District No. 17 (which i:; 
named in this prnceeding'it ~aptio11 as "Twin Lakes Flood C(>ntrol District No. l7"). The 1989 Decret: also 

Pf:TITI0Nt:RSYl,TE'S OJ'f:NING .BRIEF Page 9 of 50 
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The Memorandum Dficision. included many findings and conclusions concerning the 

Twin L~1kes - Rathdrum Creek history and hydrology, and specifically concerning water right 

no. 95-0734. These are important to this procee-ding and are quoted ut .length here: 

Twin Lakes, origh1ally known as Fish Lakes, is a body of water cc,n1ptised 
of two lakes joinod by a channel which flows from the upper lake to the lower 
Jake. Fish Creek is the major tributary feeding Twin Lakes, and there arc a 
number of smaller tributaries which also feed the Jakes, some of which flow into 
the Upper Lake and some of which flow into the Lower Lake. Rathdrum Creek js 
the only outlet from the lakes, and it begins at the lower end of Twin Lakes and 
tfows southwc.-sterly to Rathdrum Prairie. 

Sometime around the tum of the century, the Spokane Valley Land & 
Water Company modified the natural features oftl1e lakes for purposes Mmaking 
water available for in'igation use jn Rathdrum Prairie. The natural channel 
connecting the lakes was widened and deepened, and a dam and out.let stmcturc 
was constructed at the lowei· end of Lower Twin Lake which enabled a portion of 
the water stored in Lower Twin Lake to be re]eased downstream to Rathdrum 
Creek The natural condition of Rathdrum Creek was also modified. Originally, 
Rathdrum Creek traveled a distance of approximately 4½ miles downstream from 
Lower Twin Lake to a place just south of the town of Rathdrum, where the waters 
disappeared into a si1'\k area. This company constructed a ditch which captured 
the waters of Rathdrum Creek at. U1e sink and carried them approximately four 
additional miles for the hrigation of lands in Rathdrum Prairie. 

A portion of the storage made available by constmction of the dam and 
outlet structure wos conveyed by said company to predecessors of the Twin Lakes 
Improvement Association on April 5~ t 906. The remainder of the storage made 
available by construction of the dam and outlet structure, and the company 
diversior1 works, were acquired by East Greenacres Irrigation District by 
condemnation in 1921 . From that time until 1977, the East Greenacres ln·igatfon 
District controlled the dam. 

The water level of Twin Lakes and the vegetation lines around the lakes 
were re1ativcly the same, both before and after the construction of the dan,, The 
primary result the dam had on tho water level was to liold the water at a higher 
point longer through the summer months .. .. 

Ruthdntm Creek is the only natural outlet to Twin Lakes; however, the 
1,arties were not in agreement as to whether the outflow of Lower Twin Lakes 
(pre-dam constn1ction) went over the top of the lip <.)f Lower Twi.n Lakes at its 
Jowest point, or whether its outlet was under water1 surfacing to the top of the _ _._.,. ___ ,_ .. _, ______________ _ 

recognized storage w:iter right no. 95 .. 097:1 in th~ name ofiwin Lukes Improvement A8sociatio11, Propo.~ed 
Finding at 21 (R. al 45). 'Inc 1989 Decree dett:m1ined water rjght no. 95-0975 to be disallowed. 

Ptr1-rI0N1-:R sv1.TF.' s OPENING U1tmr- Page 10 of 50 
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land at [a] lower level to form Rnthdrum Creek~ or whether it flowed over the top 
of the lip during periods of high water only and continued for the rest of the time 
undcrgrmmd as a spring. 

In arty event, before the dam was built the outflow water flowed in 
Rathdrum Creek for ahaut four miles downstream to the John Sylte (#95~0734) 
place of diversion. Thereafter it flowed into a sink area and went back into the 
grolmd .... 

From conflicting evidence, this Court finds it was more probably true tha11 
1\ot that the outlet w~ters of Twin Lakes flowed 9.Y£r the top of the lip at periods 
of high water and 1.Q!Q..~gh the natural pre-dam obstruction at all times, fonning 
the source waters. of Rathdrum Creek. 

This Ctlu.rt finds at the time the John Sylte a1,d Evelyn Sylte Water Right 
#95-0734 was created in 1875 there was sufficient direct flow water in Rathdrum 
Creek, in its then natural condition, famished from the water of Twin (Fish) 
Lakes, to provide .07 cubic foot per second to the appropriator on a continuous 
year-round basis .... 

This Court finds the :natural state of Rathdrwn Creek in 1875 was 
definitely not the same as the nah.tral state in 1906 or now, assuming no storage 
facilities had ever been built. There have been changes in the area which affect 
the inflow into Twh, Lakes area and the natural storage of the water 1herein. 
These would include such foctors as changes jn the climate and changes in the 
timber canopy in this drainage bas;n because of logging 01,erations. - - - In 
addition, the natural flow condition of 1875, regarding Watei· Right #95-0734, 
was changed as a result of the com;trm .. -tion of the dam and the outkt structure .... 

Whilo such natural condition of Rathdrum Creek is found to have existed 
in 1875, it is apparent that such condition has not existed on a year-round basis at 
all times since the dam und outlet structure were constructed in 1906. 

Since 1906, evapc,ration and St~epnge from the impounded water of Twin 
Lakes sometimes exceed natural tributary inf1ow to Twin Lakes. At such timesJ 
Twin Lakes is not a significant sou.rec of water to Rathdrum Creek, except for 
Water Right #95-0734. Therefore, when evaporation and seepage from the 
impounded waters of Twin Lakes exceed natural tributary joflow to Twin Lakes, 
th.c Rathdrum Ci-eek appmpriators, except for John and Evelyn Sylte, No. 95-
0734, arc not entitled to the release of water from Twin Lakes, and the direct flow 
appropriators upstream from the outlet at the lower end of Lower Twin Lakes are 
entitled to divert the natural tributary inflow to T'win Lakes in accordance with 
their priorities. 

An appropriator is entitkd to maintenance of stream conditions 
substantially as they were at the time the appropriators n1adc their appropriation. 
if a change in stream conditions would result in interference with t·he proper 
exercise of the right. Bennett, Y.:. ~.Q.Y!§.~, 22 Jda. 249, 125 P. 1038 {]912). At the 
time the appropriatiott (No. 95-0734) was mudl~ in 1875, there was always watet· 
h, Rathdrum Creek to serve said water right. 

PICITl'IONlm SVl,TE:JS Or-t:NJNG Hktli:l: 
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The holdc:rs of water right #95~0734 are therefore entitled to wa.ters from 
the source of their approprfotion on a basis of priority over those storage rights 
Nos. 95-0974 and 95·0975. The waters of this basin are to be administered in 
such manner as to give effect to such priority. 

This Court concludes the rights of all the other Objectors arc limited to the 
natural tributary inflows to 1·wi.n Lakes, Jess evaporatfon and seepage from Twin 
Lakes. 

Memorandum D~dsion at 9-13 (R. at 181-85) (underlining in <)riginal). 

B. l'he 2016 .Instructions 

On September 20, 2016, the Manager of IDWR's Northern Regional Office sent t\ 

letter-the lnstructions-----to the WO 95C Watermaster "[t]o clarify [his] duties as watermastcr 

and resolve any potential discrepancies between [his] regi1lation and the legal requiremen~ of 

the Decree." Jn..~lrucriom,- at 1 (R. at 210). The lettc..-r stated that the Watennaster ''must 

administer water rights according to these instructions, which are subject to further review and 

ut>dates by the l)epw1ment." instructions at 3 (R. at 212). The Instructions were the 

Department's first ever written guidance concemjog the distribution of water in WD 95C.5 See 

Watermaster Removal Order at 17 (April 24, 2017) (R. at ) I 77). 

Among other things, the Instructions limit the amount of water flow in Rathdrum Creek) 

and thus capable of delivery to water right no. 95·0734, to the total natural trib\1tary inflow into 

Twin Lakes. Spccificallyi the Instructions state: 

4) From April 1 to October 31 of eat)h year, the watennaster will 
measure the total natural tributary inflow to Twin Lakes (weekly) and a1Jow 
diversion of up to that amount by the dfrect flow water rights on the basis of water 
right priority. See Deere~ at Conclusion of Law 12. 

5 The j,isrrucllons were issu~d in respon.~c to a letter to Il)WR from Mr. Colby Clark complaining about the 
W1nermasler. Jns1r1.1clions at 1 (R. at 210). Also becau.~e of Mr, Cl(lrk's letter, the Department initiated a 
tlroceeding to remuve tho Wal.eminster, which resulted in 011 order «:moving Lhc Watermasler, none tlfwhich is 
relewint lO this pn1cceding, 

Pl"l'ITtoNER SYL'l'F.'S Ot>f:NINC RRIF.F Page 12 of 50 
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5) From April 1 to October 31 each year. when seepage and 
evaporation losses from Twin Lakes exceed the total naturol tributary inflow to 
Twin Lakes (as determined by decreasing Jake leve1), no wate.r will be released 
from tl1e lakes r.o satjsfy Rathdrum Creek water rights, except for water right 110. 
95-734. Decree at Conclusions of Law 12, 14; M~morandi,m Decision at 12.-13. 
When this occurs, an or a portion ofth.e toraJ natural tributary inflow to Twin 
Lakes) as measured by the watcm1aster, can be released to satisfy delivery of 
water right 110. 95-734 with 0.07 cfs at the legal point of diversion. If aJl of the 
natural inflow must be released to satisfy water l'ight -no. 95~734, the watcnnaster 
shal1 curtail all junior direct flow water rights. Jf only n portion of the inflow is 
released to satisfy water right no. 95. 734, the watermaster sh.all satisfy water 
lights that divert from Twin Lakes and its tributaries using the remainder of the 
natural flow, on the basis of water right priority. 

6) From April 1 to October 31 of each year, when seepage and 
evaporation losses from Twin Lakes do not exceed the total natural tributary 
inflow (as determined by steady or increasing Jake leve]), the watermaster shall 
distribute the total natural tributary iotlow to water rights that divert from Twj_n 
Lakes and it..~ tributaries and Rathdrum. Creek on the basis of water right priority. 
See Decree at Conclusions of Law l 2, t 4. 

Instructions at 2 (R. at 2 J J. ). 

In addition, the lnstroctions require a futile can determination if tbe release of all natural 

tributary il1tlow into Rathdrum Crock does not satisfy watOf right no. 9S.0734: 

7) If release of all of the natnra] tributary inflow does not satisfy 
delivery of water right no. 95-734 within a 48-hr period, the watermaster shall 
cons·ult with the Department's Nl)rtht-rn Regional Manager or designated 
Department representative, regarding detcnnination of a futile call with rcspe<..'t to 
delivery of water right no. 95-734. The Departme.nt1s Northern Regional Manager 
witJ issue written notice to the watennaster regarding the futile call detennination. 
A futile call detennination wilJ result in non·delivery of water right 110. 95-734. 

Instructions at 2 (R. at 21 t ). 

C. Syltc's t>etition and the Depar·tment's Ol'der 

On February 16, 2017, Sylte initiated the proceeding below by fi1ing ihcir Petition. 

PET11·10N1m Svr:n~·s 01•t:NING BRIEF 
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Numerous individuals and entities--including FCD and TLIA--fi1ed petitions to imcrvene.6 

Sylte's Petition sought to have the Instructions overtumed because they were contrary to the 

1989 Decree and Idaho's prfor approprjation doctrine. 

Because the case j11volved only the meaning of the 1.989 Decree and related legal 

concepts, Sylte moved for summary judgment. S,re Sylte 's Motion for Summary Judgment (Jun. 

23, 2017) ("Syli-e 's MSJ'') (R. at 900-06); Sylte 's Memorandum in Support of Motion for 

Summary.!1Jdgment (June 23, 2017) e·sylte MSJ Brt'ef') (R. at 907-35), TUA agreed that the 

meaning of the 1989 Decree undt-'1· Idaho law was the sole issue and was purely legal in nature. · 

Twin Lakes Jmprovf!ment Association's Memorandum in Support of Cross-Motion Summary 

Judgment and in Opposition to Sylte 's Motion jor Summary Judgment ("1'LIA 's MSJ Memo") at 

2 (Jul. 7~ 2017) (R. at 1260). 

On summary judgment, Sylte argued that the 1989 Decree is clear on its face and 

'Unambiguously requires that Sylte's senior water right no. 95·0734 be fulfilled on a continuous 

year-round basis from Twin Lakes' nnturol pl'e-dam outflow, and not lin,ited by the amount of 

Twin Lakes' natural tributary inflow. Sylte 's MJS at 1 (R. at 900); 5:v{te 's MSJ Brief at 12-21 (R. 

at 9)8 .. 27). Sylte argued that, by limiting the exercise ofSylte's right to the amount of natural 

tributary intlow. the Instructions ran contrary to the 1989 Decree 's express findings and 

conclusions and Idaho's prior appropriation doctrine. 

6 A large 1rnn1l>et of individual~ 1.1nd entities (over 70) filt-.d petitions to interve1\e in tbj!J maUe.t:". Sect 
gcncral(v R.. at 333-660. Some were gnnned iotervention and others m.TC denied intervention or defaulted. Sqe, 
*t,g., Orde.r .Regarding /111eri•en1ion; Ordfr R(•qufring S11bmfttal of ln.fomiation (May 7.6, 2017) (R. at 643-50); 
JJ,fcrult Ordt!r Denying Petitir.ms 1() intervene (June J 4, 20 l 7) (R. 111 811 ·· 17). M 0111 parti.Cl'I dc~igmited Tf .J A a11c.l it~ 
nuorney as their spokcilpersM 1n the proceeding below. Sec e.g., Summary of Forms Rel.juired by M£iy 26, 2017 
Order, Order Spriwd8heer (June 20, 2017) (R. at 86.2-64). 

P.tl'ITIONER SYLTf;'S 0PF.NING BIUEf 
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lntervenors Colby Clark 7 and TLIA opposed Sylle ·s MSJ, with T.LlA filing its own crot;s­

motion foi· summary judgment asking that Sylte's Petition be denied. Clark's Response to 

Sylte 's Motion for Summary Judgment (R. at 1205-41 ); ("Clark's Rt!sponse"); Twin Lakes 

Improvement Association's Cross~.Motion for Summary J,,dgmenr. ("1'1:JA 's Cross-Motion"} (R. 

at 1255-58). 8 Both argued that only lwo storage rights exist with respect to the watci·s in Twin 

Lakes--i.e. the 1906 St()rage Rights held by FCD and TLIA-and that SyJte's right M . 95-0734, 

despite its senior priority, is not entitled to water ftom Twii1 Lakes nnd therefore its exercise 

must be limited to the amount of Twin Lakes~ natural tributary inflow. Clark's Response at 21-

26 (R. a.t 1225-30); TL/A's MSJ Memo at 11-l4 (R. at 1269-72). 

Sylte replied and responded to Clark and TUA, emphasizing that they did not claim. an 

entitlement to the .JrtificiaUy stored waters of Twin Lakes, but rather they claimed an entitlement 

to the n~turaJ pre-dam outflows from Twin Lakes thnt Judge Magnuson determined were always 

sufficient to supply Sylte's right no. 95-0734 on a continuous year-round basis. See. (r.g., Sylte ','{ 

Reply Memorandum in Support ofMations of Summary Judgment ("Sylte 's Reply") at 2-3 {R. at 

1284-85) (citing Memorandum Decision at 11, 13). Therefore, and because Sylto's light is 

entitled to be administered as it was at the tilne of apprnpriation, it must be fulfilled on a 

continuous year-round basis from Twfri Lakes pre-dam natural outflow regardless of what effect 

'1 Mr. Clark wt1s dis111i11$Cd from the proc.eedin{l below 1tftor he ~old his pl'Opert)' 11nd water riiht in WD 
95C. Order Dismissing Colby und K11d1y Clark ai,; Partir-S- and Denying Request. 1:0 Strike Documonts, nt 2,3 (Sept. 
6, 2017) (R. in l 386-87), 

s nTA 's Cr()ss-Motion was amended t,y Twin Lakes lmpr<1vemcn1 Assocullion ·s dl!J..~_Cro.1'.{'NMotwn 
fl,r Summary Jud8ment (Jul. I 0, 2017) ('K. al l 277-80). fa this brief, the term "n!A ·., CrosJ-MQtfrm11 refei-s ro 
11,[A 's Cros.r,MotitJn &1 amended. 
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the construction of the dam and appropriations by jw1ior water rights may have had on the 

system. 

On September 6, 2017, the Department issued jts Order. (R. at 1390·1407.) On 

Septe,,nber 7, 2017, the Department iss\100 a letter ("Letter") identifying the Order as a "final 

action of the agency" instead of a preliminary order (as it was originally identified). (Rat 1408-

11.) Citi.ng and quoting documents not in the record, the Order denied Sylte ·J, MSJ, granted 

TLIA 's CrosJ-Motion, and sua sponte amended the lnstn,ct"ions to include language authorizing 

the delivery of water to water right no. 95-0734 "unless or until the max:inrnm annual diversion 

volume of 4.1 acre.feet has been delivered.'i Order at 13 (R. at 1402). No party had requested 

such ao amendment, and nor had any been given the opportunity to present evidence or argument 

on that ;ssue. 

On October 3,2017, Sylte timely filed its petition for judiciaJ review of the Order.9 

ISSUES PRESENTED ON JUDICIA(~ REVIEW 

Jn this judicial review, Sylte contends that the Department erred by denying SyJte 'J MSJ, 

granting 1'LIA ·s Cross~Mo1icm, upholding the Instructions, ordering sua sponte. that language be 

added to the Instructions, and relying on documents not in the agency record. S:ytte contends 

that the Order and the finding.,. inferences, conclusions or decisions therein, are: (1) in violation 

~ On September 20, 20 l 7, because of con.fusion cre1ued by lhe issuance of the Letter and in an effort lo 
cnsw-c exhaustion of administrative remedies, Sylte filed with the Director of JDWR Sylte 's Appeal, Exception3, 
Request for Re.co11side.rati1m and C/Q.rjflcOlion, ond Reque,t for Heari.,i.g ("Sylte 's Exceptions") (R. at 14 I 2·36). 
Sylte now understands that the Department does oot intend to iS&ue 4n order decidirt4t IUly matters raised in Sylte 's 
.t.'xceprlons, incJudins issues concerning whether the Letter propetly de$ignatcd tbe Order as a final agency ac1i021. 
Syltc funher understands tlu1l lhe Department believes the Order wu a final agency action which was properly and 
timely af>pealed to thi11 Court, and that thil Court (not the Department) MS juri8dictio11 to decide the merits of'this 
case. Sylte desires that this Court decide the merit8 of this judicial review, but reservt$ all arguments concemillg the 
Leuer, iocluding without limitation tho11e set forth iTI Sylre ·~· Exceptions at 3-9 (R. at 1414-20) (incorporated Min 
by reference). 

Pt"l"ITIONER SYLTt'S OPENING BRIEF 
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of constitutional or statutory provisions, or adminlstrative rules of the J)cpni1ment; (2) in excess 

of the Departrnenfs statut()ry autlwrity or its authorjty under the administrative rules of the 

Department; (3) made upon unlawful procedure~ (4) not supportc.~ by substantial evidence on. the 

record as a whole; and (5) arbitral'y, capricious, and/or an abuse of the Department's discretion. 

I.C. § 67~5279(3). In summary> by upholding and amending the Jn.~tructions, the Order 

improperly limits the ext-'t'cisc of decreed water tight no. 95-0734, and prejudices Sylte's rights 

under Idaho law. I.C. § 67-5279(4). 

Specific questions related to these issues described above are as follows (with Sylte's 

proposed answers in brackets): 

1. Do the J 989 Decree or Idaho's prior appropriation doctrine limit the exercise of water 

right no. 95~0734 to Twin Lakes' natural tributary inflow? [No.) 

2. Is Sy]te entWed to the natural, pre-dam outflow from Twin Lakes with respect to the 

delivery ofwat'er to water right no. 95~0734? [Yes.] 

3. Is the application of the futile call doctrine with respect to water right no. 95·0734 

dependent on. the amount of Twin Lakes' natural tributary inflow'/ [No.] 

4. Must. the Instructions be set aside and reversed beca.1.1se they are contrary to the 1989 

Deere(! and Idaho's priol' appropriation doctrine? [Yes.] 

5. Was the Deprutmcnt's consideration of d<)cuments not in the agency record improper? 

[Yes.] 

6. Was the Department's sua sponte aincndinent to the InstrucUons improper'? [Yes.J 

P~:TITIONlm SYLTF.'S OP•:NING nau~r, f>ngc l7 of 50 
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7. Even if it was appropriate for the Department to amend the Instructions in the Order, was 

the language of the amendment consistent with the 1989 Decree and Idaho's ~,rior 

appropriation doctrine? [No.J 

s·r A.NOARD OF REVIEW 

A district court acting in its appellate capacity in a judkial review proceeding under the 

Idaho Administrative Procedure Act must overturn the agency's findings, inferences, 

conclusions, or decisions when it finds that they are: (a) in violation of constitutional or 

statutory provisions; (b) in excess of the statutory authority of the agency; (c) made upon 

unlawful procedure; (d) not supported by ~-ubstantial evi.dence on the record as a whole; or 

( e) arbitrary, capricious, or an abuse of discretion. Idaho Code § 67-5279(3); Rangen, Inc. 11. 

Idaho Dep't of Water Res., 159 ldaho 798,367 P.3d 193, 199 (2016) (citing Clear Springs 

Fo(Jds, v. Spackman, 150 Idaho 790,796,252 .P.3d 71, 77 (201 I) (Eismann, C.J.)). 'Tile 

reviewing court must: also find that, as a result. of the error, "substantial rights of the appellant 

have been prejudiced." J.C. § 67-5279(4). 

A coul'fs review of an agency's findings of fact is confined to the agency record. Sec, 

e.g., Chisholm v. Idaho Dep 't of Water Res., 142 ldaho 159, 162, 125 P.3d 51 S, 518 (2005). The 

Court exercises free review over questions of law. Neighbors for a Healthy Gold Fork v. Valley 

shall be set aside, in whole or in patt, and remanded for further proceedings as necessary:' LC. § 

67-5279(3). 

Sylte's P<Uition and this judicial review challenge the Department's "interpretation•) of 
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the /989 Decree (which the parties below and the Department agreed was unambiguous10) rmd 

Idaho's prior appropdation doctrinc--questions oflftw that this Court may freely review. City of 

Blackfoot v. Spackmm,, 162 Idaho 302,396 P.3d 1.184, 1188 (2017) (holding thatjudicjal 

intetprctation of unambiguous water decrees involves the same mies of interpretatiot'I a.p1>Hcable 

to contracts, and if a contract's terms are clear and unnmbiguous, the contracfs meaning and 

legal effect arc questions of law to be dctennined from the plain meaning of its own words). 

ARGUMENT 

The main question in this judicial review is: What does the 1989 Decree mean? The 

answer to this question must be based on the 1989 Decree's plain language in a way that gives 

force and effect to all of it. 

ln Idaho, water decrees arc interpreted "usfr,g the same interpretation ruJes that apply to 

contracts." Rangen, J 59 Idaho at ·~·-' 367 P .3d at 202. Consequently, the intent of a decree is to 

be ascertained from the language of the decree itself. Hap Taylor & Sons, Inc. v. Summerwind 

Partners, UC, 157 Idaho 600,610, 338 P.3d 1204, 1214 (2014). "Iu the absence of ambiguity, 

a document must be construed by the meaning derived from the plain wording of the 

instrument." Brown v. Oreen.heart, J 57 Idaho 156, 166, 335 P.3d J, J 1 (2014); see also Chavez 

11. Barrus, 146 Idaho 212,219, 192 P..3d l 036, 1043 (2008) (''In the absence of ambiguity, the 

document must be constrned in its plain, ordinary and proper sen.se, according to the meaning 

detived from the plain wording of the instrument." (intemal quotation marks omitted)). "In 

.. 
,a TUA ',<; MSJ Memo at 2, (R. at J 260) ("TLIA agrees tbis mauer can be Jci;:ided 011 summnry judgmcnl .. . 

. "): Clarie's Respan.wJ at 3 (R. at 1207) ("However, these naattel'!I have been thor0\1ghty liligated 1md con.cl\lsively 
resoJved in the Decree of 19!!9. ''); Ore/er at 3 (R. at 1397) ("111 this case, none of the pnrlics identified any genuine 
issues of material roct rhat would prevent lhe hearing officer from issuing a decliJiou on Syl!c • ~ Mt,lion and TLIA' s 
Cross.Motion.''). 
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decid;ng whether a document is ambiguous, this Comt must seek to determine whether it is 

'reasonably subject to conflicting intel'pretation . .,,, Id. (quoting.Bondy v. Levy, 121 Idaho 993, 

997, 829 P.2d 1342, 1.346 (1992)). "A111biguity results when reasouable minds might differ or be 

unc.ertahl as to its meaning, however ambiguity is not established merely because different 

possible interpretations are presented to a court." McKay v. Boise Project Bd. of Control, 141 

ldaho463,469-70, 111 P.3d 148, 154-55 (2005). Anambiguityexistsonly 0 (i]ftherearetwo 

different reasonable interpretations of the [decree's] language .... " Hap Taylor & Sons, Inc., 

157 Idaho at 610,338 P.3d at 1214. 

When the intent behind a decree is clear from the language of that decree, interpretation 

of the decree is to be resolved as a purely legal matter. Famsworth v. Dairymen's Creamery 

Ass'n. 125 Idaho 8661 870,876 P.2d 148, 152 (Ct. App. 1994) ("Thus, where the parties' 

intention is clear from the language of their ('..On tract, its interpretation and legal effect are to be 

resolved by the court as a matter of law. i1, In such cascs1 summary judgment is appropriate. Jd.; 

Hap Taylor & Sons, lr1c., 157 Idaho at 610, 338 P .3d at J 214. rt is only where a legal document 

cannot be understood from its own language that an issue of fact is created and extrinsic 

evidence may be examined. Farnsworth, 125 Idaho at 870, 876 P .2d at l 52. 

A w1itten instmment must be read "as a whole and [to] give meaning to all of its tenns to 

the extent possible." Twi,1 L,zkes Vil/. Prop. Ass'n, Inc. v. Crowley ("Twin. Lake:~"), 124 ldnho 

132,138,857 P.2d 611. 617 (1993) (citing Magic Valley Radiology Assocs .• P.A. v. Pro.fl Bus. 

Servs .. !11c., I 19 Idaho 558,565,808 P.2d 1303, 1310 (1991)). "[V)arious provisions in a 

contract must be construed, if possible, so to give force and eftcct to every part thereof." Twin 

Lakes, 124 Idaho at 137,857 P.2d at 616. 
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1. LIMITING THE EXERCISE OJ• WATER RWHT NO. 95-0734 TO TWIN LAKES' TRIJJVTAR\' 
JNFl,OW J'S CONTRARY 1'0 TIU~ 1.989 DE'CR.l:.'JJ' AND IDAHO'S PRIOR APFROPRIATION 
DocrRYNE. 

By limiting the outflow of water into Rathdrum Creek to the amount of Twin Lakes' 

tributary jnt1ow, the lnMh.1dicm.~· afi<l the Oruf!r imvc::1111i:s:siuly iimil iht: tunuuni u[ waier 

available to water right no. 95·0734 contrary to the express and unambiguous ffodings and 

conclusions contained in the 1989 Decree. They also impermissibly req1,1ire that water right no. 

9S-0734 be subject to a futile call detcnninotion based on Twin Lakes' natural tribut.ary inflow. 

As dise,-ussed below, the only reading of the 1989 Decree whicll gives full force and 

effect to all of its language requires that water right no. 95-0734 must be satisfied cm a 

continuous, year-round basis from the natural, pre-dam outflow from Twin Lakes, unlimited by 

the amount of tributary inflow into the Lakes. 

A. Water right no. 95-0734 is entitled to the natural, pre-d~m outflow 
from Twin Lakes to Rathdrum Creek. 

As set fo11h in Sectton H.A above, Judge Magi1uson,s Memorandum Decision inctuded 

detailed findings and conclusions about the nature of the Twin La.Ices - Rathdrum Creek water 

system and water Tight no. 95-0734. Those findings and conclusions entitle Sylte to Twin Lakes' 

natural, pre•dmn outflow to Rathdrum Creek-an amount that Judge Magnuson found was 

always sufficient to satisfy water right no. 95-0734 on a contim.1cms year-round basis- nnd 

historicaIJy was greater than inflow to Twin Lakes during the summer months. 

Judge Magnuson found that the dam and outlet structure constructed at Twin Lakes' 

outlet around 1906 did not impound any'additional water in the lakes, but 1nerely served to kct--p 

water from flowing out of the lakes. Specifically, he found that u[t]he water lcvcJ of Twin Lakes 

and the vegetation lines around the lakes were relatively the same, both before and atle:r the 
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construction of the dam [in 1906]. The primary result the dam had on the water level was to ho}d 

the water at a higher point longer through the sununer months .... " Memorandum Deci!l'ion at 

10 (R. at 182); see also Amended Proposed F'1'nding at xv.xvi (R. at 201-02) (Findjng of Fact No. 

10 amended to strike language stating that tl1e dam aud outlet structure .. provided the capability 

to raise the level of the lakes'').11 

In other words, the dnm and outlet structure constructed in 1906 did nc,t aitificially store 

more water in Twin Lakes than was nan1ra1Jy stored prior to 1906. Also, in other words, prior to 

1906 the natural lake level lowered fast.er during the summer than after 1906. Tbis important 

finding-which Sylte raised and argued in the proceeding below (see, e.g., Sylte's Rep~y at 4-5 

(R. at 1286·87})---was not even mentioned by the Department in the Order. 

This finding proves that the amount ofwatt..>r flowing from Twin Lakes to Rathdrum 

Creek prior to 1906 was not limited to Twin Lakes' tribut·ary inflow. If Twin Lakes reached the 

same maximum level before I 906 as after, but the level dropped faster befo,:e 1906 than after, 

where did the prc-1906 water go? The only logical conclusion is that the water naturally stored 

in Twin Lakes prior to 1906 flowed into Rathdrum Creek See Memorandum Decision at 9 (R. at 

181) ('·Rathdrum Creek is the only o\ltlet from the Jakes ... .'') Water levels in Twin Lakes 

dropped faster before 1906 because, prior to the dam "hold[ing] the water at a higher poi11t 

Jong.er through the swnmcr months." Mcmorcmdum Decision. a.t 10 (R. at 182), the water "flowed 

------·-··----
11 Finding of Fact No. t O io the Amendcid /11'(1pO$ed Finding describc11 three "block.s" ofwat,:r in Twiu 

Lakes. the first "block" of wa,er, which has no as!iloci:11ccl water right, is ''the natural lake storage lt1cated between 
the bottom of the lake and Staff Gauge hel~hc 0.0 fee! • . . . " Amended Pmpnsed Finding at xv (R, at.201-02) 
(Finding of Fact No. l O.a). Tho second and third "blocks" of water, which are associated with storage right noi;. 9S-
0974 and 95--0~73, alw were "al one lime parl of the natural lake storage, but [were} m.ade available for 
appropriation by ol(cavati.on of tbe 01.1tlet from Lower Twin Lake.,;' and arc located between Staff Oauge_ heights 0.0 
and 6.4 feet, e11d between heights 6.4 and I 0.4 feet, respectively. Amended Proposed Finding nt xv-xvi (R, at 201 -
02) (Finding of Fact No. 10.b and 10.c), 
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.. . !hn>J!&IJ. the natural pre-dam obstruction at all timt,s, forming the source waters of Rathdrum 

Creek." Memorandum Decision at 1 J (It at 183 ). 12 

The fact that Twin Lakes' water levels dropped faster before the dam was built, and that 

such watCJ:' must ha.ve flowed into Rathdrum Creek, means that Twin Lakes' outflow was greater 

than its intlow during such times. Basic hydrology dictates that storage decreases if inflow is 

less tltan outflow. Likewise, storage increases if inflow is greater than outflow. 1n short, "the 

rate of change of storage is the difference between the rate of jnflow and the rate of outflow." R. 

at 1286 (from an excerpt of Luna B. Leopold & Walter B. Langbein, A PRIMER ON WATER C'A 

Primer on Water"), US DEP''r OF lNTERlOR GEOLOGICAL SURVEY, at 22 (1960)).1
~ The following 

illustration from A Primer on Water depicts this fondamentat principle: 

Inflow less than outflow: 
storoge decreose$ 

A Primer on Water at 22 (R. at 1306). 

lnffow greoter than outflow: 
starog~ Increases 

12 There i~ 1to evidcmc~~ \)r ref!s(,n to believe that ..ivaporation wi1s gro1:1ter pric1r 10 1906 th&n E1fte,r, nor that 
there w1111 greal.cr seepage ~t thi!,s, _the wate1· that ' 'see.pc:d"' through "\he nati.1ral pre-d:im obstruction EH all times, 
forminit tht1 source watt r11 of Rathdrum Creek." Memorcmdum f)eclsion at 1 J (R. at 183). 

13 A Pri'mer 011 Water is available on line at ~,amm.,~v/gip/?QQ004·SJ~QPl-l·PM- An excerpt of i1s 
section on "River Chnnnels and Floods" is in lh~ rewrd Qtll'lchecl tts .tM~~..8 lo Sylte 's Reply. (R. at 1300·07.) 
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Thus, Judge Magnuson's rinding that Twin Lakes· water level dropped (i.e., natural 

storage decreased) faster during the summer months before the dam was constructed ,n 1906 

means that the natural outflow from Twin Lakeci during those periods was grgter than the 

natural inflow. ht other words, the water that naturally filled Twin Lakes prior to 1906 gradually 

drained out to Rathdrum Creek during tho summer months in excess of the lakes' tributary 

inflow, lowering the lake levels. See A Primer on Water at 22 (R. at 1306) (''[T]he outflow does 

not stop at the same moment that the inflow ceases . ... After the tributary inflow stops, that 

water which is in transit ... gradually drains out.''). 

Consistent with this conclusion, Judge Magnuson also found that "before the dam was 

built [at the outlet of Twin Lakes in 1906] the outflow water flowed in Rathdrum Creek for about 

foul' miles downstream to the John Sylte (#95-0734) place of diversion." Memorandum Decisfon 

at 11 (R. at 183). lndecd1 he found that "at the time the John Sylte and Evelyn Sylte Water Right 

#95-0734 wns created in 1875 there was sufficient direct tlow water h1 Rathdrum Creek, in its 

then nat\lrlll condition, !).mtjsh,ed ... from the »'.1.t£r.Qf 1\vin .{Ei§h) L'aku. to provide .07 cubic foot 

per second to the appropl'iator on Q 9211tinu.Q.tts, ~r-round basis .... ·• Memorandum Decision at 

11 (R. at 183) (emphasis added). He further stated: 

An appropriator is entitled to maintenance of stream conditions 
substantially as they were at the time the ap1,ropriators made their appropriation, 
if a change in stream conditions would result in interference with the proper 
exercise of the right. Be1mett ~ :t-J_QY[~, 22 Ida. 249, 125 P. 1038 (1912). At the 
time the appropriation (No. 95-0734) was made 111 t 875, there wns always water 
in Rathdrnm Creek to serve said water right. 

1'1te holders ofwatf!.r right #95-0734 are therefore em/tied to waters from 
the source ()/their appropriation on a ba.ri.1 ofpriorily over those storage rights 
Nos. 95-0974 and 95-0975. The wattl"S ofthi,\' basin c,,·e to be administe,•ed ht 
truch manner as to give ~fleet to ,ruch priority, 
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This Cour1 concludes the r.ights of all the orhe,- Objeclt>rs are limited to 
the natural tribu.tal'y inflows to Twin Lakes, less evaporation and seepage from 
Twin Lakes. 

Memorandum Decision at 13 (R. at J 85) (italics added). The Department's Order acknowledges 

these findings and conch.1sions, but ultimately ignores them. Order at 6-8 (R. at 1395-97). 

But these findings and c1>nclusions by Judge Mngnuson could hardly be clearer. Jn sum, 

he detenninc:d that (a) there was ualways" suffident water in Rathdrum Creek to serve water 

right no. 9SN0734 on a ~·continuous year-round basis" when it was appropriated in 1875, (b) such 

water was ''furnished from'' Twin Lakes, ( c) a.ppr<>priators (such as Sylte) are .. entitled to 

majntenance of stream conditions as they were at the time" of their appropriation, (d) the holders 

of water right no. 95-0734 are entitled to water "oll a basis ofpriolity'~ over the J 906 Storage 

Rights (not to mention all other junior water righ1s), (e) water rights administration mu.st give 

effect to 9S-0'734's priority over the l 906 Storage Rig11t$, a11d (f) the 1i.ghts of all ''other', 

objectors (which are junior to the 1906 Storage Rights) "are limited to the naturaJ tdbutary 

inflows to Twin Lakes, less evaporation and seepage." 

Jt bca.rs emphasis that the 1906 Storage Rights arc not like storage water rights 

previously exjsted. In those cases, a new dam impounds all of the natural flow that previously 

continued downstream hl senit)r water right holders. Jdaho water law requires t11at such on­

stream reservoirs bypass water to satisfy downstream senior water ri,ghts, but only up to the 

amount of nat'ln·al flow coming iilto the rcservofr since that is all of the water tlult w(mld have 

flowed to the se11ior had the dam not been constructed. Thus, when those kinds of on~strcam 
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reservoir storage water rights are in priotity, releases to downstream senior water rights arc 

properly limited to the amount of natural tributary inflow into the reservofr. 

111e sitllation here is different. The natural conditions <>fTwin Lakes and Rathdrum 

Creek included the hnpou11clment of water in Twin Lakes and consta11.t gradual outflow of water 

to Rathdrum Creek in amounts sufficient to satisfy water right M. 95-0734 on a continuo\ls year­

round basis. Memorandum Decision at 11 (R. at l 83). TI1at fact was con.elusively found by 

Judge Magnuson, and it cannot be d1sputed now. Sec Rangen, 159 ldaho at_, 367 P.3d at 200 

("By statute, 'decree[s] ent«ed in a general adjudication shall be conclusive as to the nature and 

extent of all water rights in the adjudicated water system."' (quoting I.C. § 42-1420(1 )). Sylte's 

water right no. 95-0734 was appropriated under such conditions, when it was .. always'' served by 

water in Rathdrum Creek "furnished from" Twin Lakes "on a Ct)ntinuous year-round basis." 

Memorandum Decision at l 1-13 (R. at 183-85). The 1906 Storage Rights were a.ppropriate.d 

undel' these circumstances, and therefore they are not entitled to store or retain water to the injury 

of water dght no. 95-0734. 

B. Water right no. 95-0734's senior priority is protected under Idaho 
law. 

Idaho Jaw could not be clearer or more consistent on this point: '"Priolity of 

appropriat:icm shall give the bt.~tter right as between those u~ii,g the water." Idaho Const. art. 15 § 

3; n.~ tJ/so LC.§ 42#106 ("As between appropriators, the first· in time is 'first in right."). 

Idaho courts have repeatedly enforced this fooda1nental principle. "The l"Ule in this state, 

both before ond since the adoption of our constitution, is ... that he who is fi.rst in time is first in 
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right.'' Joyce Livestock Co. v. United States, 144 .Idaho l, 8, 156 P.3d 502,509 (2007) (quoting 

Brossardv. Morgan, 7 ldaho 215, 219-20, 61 P. 1031, 1033 (1900)). 

''Eachjw1ior appropriator is entitled to divert water only at such times as all prior 

appropriators nre being supplied undet· their appropriations under conditions as they existed at 

the titne the appropriation was made." Beecher v. Cassi4 Creek Irr. Co., Inc. , 66 Idaho 1, 12, 

154 P.2d 507,510 (1944). 

"This court has unifomlly adhered to the principle, announced both in the Constit1Jtion 

and by the statu.te, that the first appt'opriator has the first right; and it would take more than a 

theory, and in fact clear and convincing evidence, in any given case, showing that the prior 

appro1niator would not be injured or affected by tho diversion of a subsequent appropriator, 

before we would depart from a n1le so just and equitable in its application, and so generally and 

uniformly applied by the courts.H Silkcy v. 1i(1gs, 54 Idaho 126, 28 P.2d 1037, 1.038 (1934) 

(quoting Moe v. Harger, 10 Idaho 302, 77 P. 645, 647 (1904)); see also Moe v. Harger, 10 Idaho 

302, 77 P. 645, 647 (1904) f'So S()on as the prior appropriation and right of use is establ.ishcd, it 

is clear, as a proposition oflaw, that tbc claimant is entitled to have sufficient of the 

wiappropriated waters flow down. to his point of diversion to supply his right, and an injunction 

against interference therewith is proper protective relief to be gra11ted."). 

To gjvc effect to water tight no. 95-0734's seni<>r priority, it must be satisfied ahead of 

junior water rights, including the 1906 Storage Rights. This m.eans that, when the 1906 Storage 

Rights arc "fillint' during their authorized period of November 1 to March 3) , they must 

continue to bypass water sufficient to satisfy watel' right no. 95-0734. Likewise, during tl)e rest 

of the year, sufficient water (up to the amount of pre-dam natural outflow) must continue to 
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outtlow into Rathdntm Creek to satisfy water right no. 95-0734, so as to give etfoct to its priority 

and Judge Magm.1sonts express findings and conclusions. 

Put another way, the 1906 Storage Right hold ens are allowed to keep wat.er in Twin Lakes 

longer than it naturally was held prior to dam constn:1ction, but they are not entitled to retain 

water to the extent that, absent reservoir operations and diversions, it would have naturalJy 

flowed dowo Rathdrum Creek to satisfy right no. 95·0734. The contr~ry view, which is reflected 

in the Department's lnstnJ.ctions und Order, effectively gives upstream junior water rights 

p1forjty over water right no. 95-0734. As Judge Mngnuson put it, "[t]o accept the (D)epartment's 

interpretation of the facts as they pertain to the 1875 Sylte water right (#95·0734), would be to 

deprive the holders of such right of the use of the water to which they are entitled and t<> which 

use they bave a .Prior right to those posse.'osing tho storage rights.'' Memorandum Decision at 14 

(R. at 186). 

C. Junior water rights are not entitled to inju1·e seniors by changing 
stream conditions or otherwise. 

Judge Magnuson expressly recognized: 

An appropriator is entitled to maintenance of stream conditions 
substantially as they were at the time the appropriators made their approprilltlon, 
if a change in stream conditions would result in inteiferencc with the proper 
exercise of the right Bennett v. Nourse, 22 Ida. 249i 125 P. 1038 (1912). At the 
time the appropriation (No. 95"0734) was made in 1875, there was always water 
in Rathdrum Creek to serve said water right. 

Memorandum D~cisfon at 13 (R. at 185) (undcrlini11g in or.iginal). 

Because a senior water right is normally protected from injury by juniors simply by virtue 

of priority, the principle stated in Bennett v. Nourse typically is advanced to protect juniol's fro.m 

injury by seniors (e.g., in the case of a water right transfer). fodeed. that appears to have been 
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the circumstance in that case. B~nmm v. Nourse., 22 ldaho 249, 1.25 P. 1038, 1039 (1912) ("A 

subsequent appropriator has a vested tight, as against his senior, to insist upon a continuance of 

the conditions that existed at the time he made his appropriation, provided a change would injure 

the subsequent appropriator.'') Nevertheless~ the principle has been cited to protect senior rights 

also. See. e.g.) Ark<)Osh v. Big Wood Canal Co., 48 Idaho 383,283 P. 522, 526 (1929). 

In a21y case, Judge Magnuson included tho Bennett v. Nourse principle iromediately 

before pronouncing that there was "always water in Rathdrum Creek" to se1ve water tight no. 

95·0734 when it was uppropriated in l 875, and that the water right is entitled to water .. on a 

basis of priority" over the 1906 Storage Rights. Memorandum Decision at l 3 (R. at 185). The 

clear inference from his coupling of these sentences in a sjngle paragraph is that Judge 

Magnuson intended for water right no. 95-0734 to be protected from interference by changes in 

stream conditions caused by junior water rights such as the 1906 Storage Rights. 

This conclusion is consistent with nearly a century of Idaho Supreme Court precedent. 

For example, in Carey Lake Reservoir Co. v. Stnmk--a case cited by Judge Magnuson in the 

Memorandum Decision at 14~15 (R. at 186-87)_:-the Jdaho Supreme Court agreed with the 

downstream senior's argument that "by virtue of being prior appropriators, they had the right to 

have at least the quantity of water to which they were entitled flow down to them ullintem1pted. 

and that, if this flow were interfered with by respondent's dam, they had a right to themselves cut 

tho drun, to such an extent. as to allow them to obtain their water .. .. " Carey Lake R1?.servoir Co. 

v. Strunk, 39 Idaho 332,227 P. 591 , 593 (1924). 

lnArkoosh~-~~a case involving a claim by senior nntural flow water 1ight holders against 

upsh'eam juojor 5toragc ritJ1t holders·--·thc Idaho Supren-le Court. held that the juniol' up.stream 
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storage rights "may be exercised so 1ong as [downstream senior right holdet's] have at thefr 

head gates, dllring the irrigation season. the amount of wat~r to which they 11re entitled und~-r their 

appropriatio11s as the same would have naturally flowed in the natural stream prior to the 

construction [of the junio1·'s system].'' Arkoosh, 48 Idaho 383, 283 P. at 526~27 (1929) (Baker, 

J., on rehearing) . 

. In Wee.kn,. McKay, 85 Idaho 617, 622, 382 P .2d 788, 791 ( 1963 ), the Cotn't held that 

"[ o ]ne who undertakes to cha.l1ge the natural channel of a stream or by means of dams or 

otl1etwise increases or diminishes the flow of a stream must exercise care ju so doing and take 

such precautions as to prevent injury to others." Simi)ar to this case, the junior priority 

defendant in Weeks constmcted a dam upstream of the senior priority plaintiff. The Weeks Court 

ordered that the ju.nior defondant>s dam wt1s required "to pcnnit the same amount of water to 

escape from the lake and proceed down [the creek] to [plafr.1tiff's] diversion point as would uccur 

if its chan11el had remained unchanged.'' WC!eks, 85 Idaho at 623-24-, 382 P.2d at 791-92. 

Citing Weeks, the Cou11 in Ward v. Kidd, S7 Idaho 216, 392 P.2d 183 (1964), held that an 

upstream junior dam owner could not "obstruct the flow" when "the water, if unobstructed, 

would reach [the downstream senior's] land .... " Ward, 87 ldaho at 226,392 P.2d at 189-90. 

The Ward Court held that the downstream senior "was entitled to have it flow uninterrupted.'' 

water "were valuable tights. The law cannot countenance the invasion of a right merely because 

it is small. The holder of such a right is entitled to its protection to the same extent as ifit were 

of greater magnitude." Id. at 227,392 P.2d at 190. 
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In short, Idaho Jaw simply does not give an 1.1pstream junior water user t.he right to take (1 

downst.ream sctlior's natural flow, As between Syltc's water right no. 95~0734 and other water 

rights on the Twin Lakes -Rathdrum Creek system (all of which arc junior), SyJte1s senior 

priority date guarantees that their right will bo the first and last right to receive water. 

U. TRI-~ DEPARTMENT'S ORDER AND /NSTRUC110NS DISREGARD 1'fJF- 1989 l>F.CRlC/! A.ND 
WATER rucm· N(). 9S-0734's SJi:NJOR PRJOIUTY. 

Instead of grapphng with the mattt'1's discussed above (which Sylte rai~ed in its b1iding 

below)) the Order jumps to its-and the ln.strucfl'ons '--·-·conclusion that "Watei· Right no. 95-

0734 e1,titles Sylt~.:; to the natu1-aLtributary in-6~ :into Twin Lakes, up to the decreed amountt 

regardless of evaporation and seepage losses) when the natural flow of Rathdrum t"reek 

downstream from the Twin Lakes control structure is not sufficient to satisfy the right." Order at 

8 (It at 1397) (emphasis added). 

After acknowledging that water right no. 95-0734 "has the most senior priority date in the 

Twin Lakes -- Rathdrum Creek drain~gc/' Order at 8 (R. at 1397), and that Idaho's prior 

appropriation doctrine requires that the Department distribute water on the basis of ••first in frme 

is the first' in right, id. at 8-9 (R. at 1397~98)~ 1:he Order retums to the same conclusion: 

Beca\tse Water Right no. 95-0734 is the most senior right in the Twin 
Lake$ - Rathdrum Creek drainage. Sylte is entitled tc, the passage of Twin Lakes' 
na1!!:r.a1 trilmtaIY inflow through the outlet control strocturc to augment the flow of 
water in Rathdrum Creek for the satisfaction of Water Right no. 95·0734. 
regardless ()f evaporation and seepage losses from Twin I ... akes. 

Order at 9 (R. at 1398) (emphasis added). 

But this is not reasoning; it is ipse dixit----"'(s]omething asserted but not proved." 

BLACK'S LAW DICTIONARY 905 (9th ed. 2009), Nowhere does the Dcpart1nent tlddre&S Judge 
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Magnuson's findings and conclusions discussed in Section I of the Argument above, or how such 

findings and conclusions lead to the Department's conclusion that water right no. 95·0734 is 

limited to Twin Lakes' tributary inflow rather than the takes' pre-1906 tiatural outflow. 

lnstead, in support of the Department's conclusion, the Order cites this sentence from the 

1989 Decree: '"When seepage an.d evaporation losses from Twin Lakes exceed the total natural 

tributary inflow to Twin Lakes, no watei· will be released from the lakes to satisfy downstream 

water rights, with.the cxcg>rion of Water Right No. -95-07.34!' Order at 9 (R. at 1398) (quoting 

Amended Proposed Find;ng at Xi){, Conclu~ion of Law 14) (underlining in original). But this 

sentence means only what it says: that other water rights are limited by seepage and evaporation 

losses from Twin Lakes that exceed total natural tributary intlow, while water right no. 95-0734 

is not. It does not say that water right no. 95-0734 is limited by Twin Lakes' total natural 

tributary foflow.14 

The Order also incorrectly reasons that Sylte is entitled to water only from "the source of 

their appropriation" which does not include "water stored in Twin Lakes." Order at 9· 10 (R. at 

13 98-99). For this propositiont the Order cjtes this quote from the Mcrno,·andum Decision: 

The holders of water right #95-0734 arc therefore entitled to waters from the 
source of their appropriation on a basis of ptiority over those storage rights Nos. 
95-0974 and 95·0975. The waters of this basin arc to be administered in such 
manner as to give effect to such p1iotity. 

Memorandum Decision ttt '13. 

1' The Ord1tr cites 8tatcmen1s from II docurneot thal is not in the record to "reiofot"ce" its conchJsion that 
water right 110. ~5-0734 jg limited to Twin Lake.~' nnl'\lral tributary foflow. Order at 9 (R. at 1398). As explained in 
Section IV of the Argumenl below, however, ihe cited document ii> .nor prcipcrly relied on by ti~ Department. 

Pf.Tl'ffONF,R SVL 'fE'S OPENtNC BRIEF Page 32 of 50 
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First, to be clear, Sylte does not claim an entitlt.•ment to the artif!.2.i.iyly stored water in 

Twin Lakes. Rather, consistent with the 1989 Decree. Sylte claims it is entitled to the natural 

pre-dam outflow of water that was n3turallY _impounded in Twin Lakes and that. gradu.,Uy 

drained out into Rathdrum Creek. 

s~ond~ the Order is wrong about "the source of [Syltc's) appropritttion." Judge 

Magnuson conclusively detennined that Twin Lakes was the source of water jn Rathdrum. Creek 

that supplied wat<.1' right no. 95-0734 when it was first appropriated: 

This Court finds at the time the fohn Sylte fll')d Evelyn Sylte Water Right 
#95-0734 was created in 187S there wets sufficient direct flow water in Rathdrum. 
Creek, in it~ then natural condition, fun-aished fn>m the water of Iwin (Fish) 
J'dkg, to provide .07 cubic foot per second to the appropriator on a continuous 
year-round basis . 

. Memora11dum Deci..,;ion at 11 (R. at 183) (emphasis added). He also conclusively detennined 

that Twin Lakes still is the source ofwatei· in Rathdrum Creek that supplies water right no. 9S-

0734: 

Since 1906, evaporation o.nd seepage from the impo·unded water of Twin 
Lakes sometimes exceed natural tributary inflow to Twin Lakes. At such times, 
Twin Lakes is not a significant source of water to Rathdrum Creek, M.._~.t t..C!r 
Water Right #95-.0734. 

Memorandum l)ecision at 12 (R. at 184) (emphasis added). 

Third, the Order's· con.c]usion that water in Twin Lakes is stored under the 1906 Storage 

Right; and is not available to setiior water right no. 95-0734 simply does not square with the 

1989 Decree or Idaho's prior approp1iatjon doctrine. 

ln the very same sentence containing the "source of their ap1,ropriation'' language relied 

on by the Department, Judge Mag1mson detelmined that water right uo. 95-0734 is entitled to 

Pt;TITIONER SYl,TE'S ()PEN ING BRIEi•' 
i.14•H·41!Hl'J77.l•_ 1S.S~1t; 
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water "on a basis of priority» over the 1906 Storage Rights, and in the very next sentence he 

expressly admonished that "[t]he watet"s of this basin arc to be administered in such manner as to 

give effect to such priority." Memorandum Decision at 13 (R. at 185). Clearly, and consistent 

with fundamental Idaho water law, Judge Magnuson rooognized that the 1906 Stofa.ge Rights 

cannot legally interfere with water right no. 95-0734 because of its senior l 875 priority date. 

There is 110 justification for diminishing water 1ight no. 95-0734's priolity for the benefit 

of the 1906 Storage Rights ( or any other junior water right). The Idaho Supreme Court has 

described a water right as a valuable property right entitled to protection under the law: 

"When one has legally acquired a water right. he has a property right 
thcreit1 that cannot be taken from him for public or private use except by due 
process oflaw and upon just compensation being paid therefor." Bennett v. Twin 
Falls North Side I.and & Water Co .• 27 Idaho 643, 6S l, 1 SO P. 336, 339 ( 19 l 5). 
"Priority i11 tim.e is an essential part of western water law and to diminish one's 
priority works an undeniable injury to that water right holder.'' Jenkins v. State, 
Dept. of Water Resources, 103 Idaho 384,388,647 P.2d 1256, 1260 (1982). 
When there is insufficient water to satisfy both the senior appropriator's and the 
junior appropriator's water rights, giving the junh,r appropriator a preference to 
the use of the water constitutes a taking for which compensation must be pa.id. 
Montpelier Milling Co. v. City of Montpelier, 19 Idaho 212,219, 1 )3 P. 741, 743 
(1911); Idaho Const. Art. XV,§ 3. 

Clear Springs Food.~. Inc. v. Spackman, ) SO Idaho 790, 797-98, 252 P.3d 71, 78-79 (2011). 

Finally, the Order cites Conclusion of uw No. 14 h1 the Amende,J Proposed Findi11g to 

support its conclusion that water right no. 95~0734 is limited to Twin Lakes~ tributary inflow and 

not the "stored waters" in Twin Lakes. Order at. IO (R. at l 399). Conclusion of Law No. 14 

states: 

When seepage and evaporation losses from Twin Lakes exceed the total 
natural tt·ibutary inflow to Twin Lakes, no water wiJI be released from the lakes to 
satisfy downstream water rights. with the·ex·ce_ption ofWawr Birht No. 95-07J4. 
When this occurs, Weter Right.No. 95-0134 aod. water rights that divert from 

l'lfflTIONf.~ SYLTE'S OPENING lJklF.F' 
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Twin. Lakes and from the t.ributarics to Twin Lakes mny divert the natural flow, 
hut not the stored waters, on the basis of water right priority. 

Amended Propos,ul fi''indin.g at xix (R. at 205) (underlining in original). 111e Department's 

amendment of Conc]usitm of Law No. 14 (shown in underlining) could have been more a:iifuIJy 

drafted. 15 In any c.:1sc, it dC>es not support the Department's col1clusion. The first sentence 

simply says that the exercise of water right no. 95-0734 is not limited when Twin Lakes' seepage 

and evaporation losses exceed natural tributary inflow. ·me second sentence says that, when thot 

circumstance occurs, water right no. 95-0734 (and some other rights) may divert ··natural flow, 

but not the stored waters, on the basis of priority." As already discussed, Sylte does not claim an 

entitlement to the artificially stored waters in Twin Lakes, but rather the natural pre-dam outflow 

from Twin Lakes that water right no. 95-0734's is entitled to by virtue of its senior priority. ln 

other words, this language supports Sylte' s position, not the Department's. 

In order to give force and effect to every part of the 1989 Decree, Conclusion of Law No. 

14 must be read in light of Judge Magmsson's other findings and conclusions that alJ of the water 

in Twin [.,akcs is the pre-dam '4natural lake storage" that supplied the '"natural flow"16 to which 

water right uo. 95·0734 is entitled to in priority under Conclusion of Law No. 14. See. suprll pp. 

20-21 (discussing Judge Mngnuson.' s findings and conclusions that the 1906 dam did not actually 

15 rnartful dra(Hng d-0cs not n~es.~arily crente au1biguity. rn Chawz, 1he ldaho Supreme Court found a 
divorc.e seulerncnt agreeme1H WllS 11ot reat1onably S1Jbjcct to conflicting interpft,,"tation (i.e., they fou1td tlw agn,ement 
1.m11mbiguous) dcspilc acknowledging th1u ir c~i\lld have: b,!cn "more artfully drafted.'' Chcrw:i, 146 Jdaho al 219, 
192P.3dat 104.3. 

16 The Di:1,artment has defined "m,tural flow" as ''w,Her lhM would be lfowing in the river $yslem abse1it 
niservoir oper!ltions and divcrttions.'1

' AmemJecl f'lncil Order at 7 n.7, in tire Mt1W:r fJj'AC(:ountfng.(01 · Dts1ribut1'or1 r,f 
Water to rhe Federal On..Slrecrm Reservoirs i11 Water District 63 (Oct, 20, 20 l.S). To the extent nece1:1snry, this Court 
may take judicial notice of1.he Amended Final Order pur11u11nt tn Jdaho Rule of Evidence 201 and Idaho Rulo c>f 
Civil Procedure 44, as it is in this Court' s record in iu1other case: Ballenryne Ditch Company, er fl/, v. lDWR, CV­
WA-2015-21376 (Consolidated Ada County Case Nr>. CV-WA-2015-21391), record pages )230-1311. 

J?tt':"l~~;c:--~~=t Sv1.:r1t .. S (.}r,~:N;NG ~nnz1~ P(,lgc 35 <if 50 
I.Y-H:1,.f·l,{1_1C)i7N,,,l,::,dm 
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impound more water. it just held it longer). That is, the words .. stored waters" in Conclusion of 

Law No. 14 must be read to mean water stored under the 1906 Storage Rights, not the pre-dam 

natural outflow "furnished" from Twin Lakes to which water right no. 95-0734 is entitled. In 

other words, water dght no. 95-0734 never diverts 41Stored water" when it diverts water once 

naturally held in Twin Lakes-it diverts natural lake storage that supplied Rathdntm. Creek's 

natural flow when the right was created. The contrary co1.1clusio11-i.e. that water right no. 95-

0734 is not entitled to water that once was natural lake storage, and is instead limited to natural 

tributary inflow tc) Twin Lakes- would undennine the other express findings and conclusions in 

the 1989 Decree discussed above. 

In short, water right no. 95-0734 is entitled to the pn-...dam, "natural flow" of water that 

was naturally stored in Twin Lakes. By virtue of water right no. 95-0734's se11ior priority, Sylte 

does not need and is not asking for the waters artificially storod undei· the t.906 Storage Rights. 

Tho Order also incorrectly concll1des that Conclusion of Law No. 14 means that, 

although water right no. 95-0734 is limited to natura] tribut·ary inflow, it is "unique" because it is 

excused from evaporation and seepage. Ordf:r at 1 l ((t at J 400). This makes no sense when 

read together with Judge Magnuson's finding.s and concJusions in the Memorandum Decision: 

At the time the appropriation (No. 95-0734) was made in 1875, there was 
always water in Rathdrum Creek to serve said water right. 

The holdt...-rs of water rig.ht #95-0734 arc th~refore entitled to waters from 
the source of their appropriation on a basis of priority over those storage rights 
Nos. 95-0974 and 95-0975. The waters of this ba.c;in arc to be administered in 
such manner as to give effect to such priority. 

This Court concludes tl'~e tights of !!Jj .fue other Object9,ll are limited to the 
natural tributary inflows to Twin Lakes, Jess evaporation and seepage from Twin 
Lakes. 

Memorc:mdum Decision at 13 (emphasis added). 

l'ETJ'TroNER SVl,'l't';'S OPENING DRmrr 
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Herc, Judge Magnuson expressly limited the rights of "all the other Objectors'' to natural 

tributary inflow, b\1t expressly singled out. and excluded water tight no. 95-0734 from any such 

limitation. The "rights of al] the other Objectors" ·~-~which are junior t() the 1906 Storage 

Rights17~-,.are limited to natural tribt1tary inflows less evaporation aud seepage because, 

otherwise, they would b,~ diverting stored water for which they hold no rights. See Memorandum 

Di!cision at 12-13 (R. at 184-85). 18 On the other hand, however, as already discussed, water 

right no. 95-0734 is not subject to either the natural tributary inflow or the evaporation and 

seepage limitations because it was appropriated prior to the 1906 Storage Rights and 

construction of the manmade dam and outlet stmcturc. 19 

ln summary, Sylte is not arguing that they are entitled to the mli.MW.storagc waters of 

right· nos. 95~0974 and 95-0975. Rather, Sylte is entitled to the smne delivery ofwate.r to water 

right no. 95-0734 now as when it was appropriated in 1875. Judge Magnuson found that th.ere 

17 Jn addition to waler right no. 95.0734, the "rightii of a11 tl1e oth~r Objectors" 11re listed on pages 5 and 6 
of the Memorand1,1m Decil'ii>n. 'fh.e "other" obj~otors' w11~t rights (some of which are Sylte'8) claimed "priority 
dates of May 1, 1945 or later," and "the points <Jf divension of all Objectors are located on Rathdrum Creek, which is 
downstream from the outlet of Lower Twin Lake." Mmwrandum Deci.~·it.m at 7 (R. at t 79). 

111 ''Since 1906, cvJJporation ond sct.-page from the impounded wate.r of Twin Lakes ~,mctim~ exceed 
nlltural tTibutary inflow to 'TwJn Lllk.cs. At such 1i1nes, Twi.n Lnkcs is not a signiticant l!ource of water to Rathdnun 
Creek, except for Water Right #95-()734. Therefore, when evapol'~tion and see1,age from th<: impounded wate~ of 
Twin bkcs exceed ,,a11.1ral trib\1tary inflow u, Twin Lakes, the Rathdrum Creek app1·opri11tors, e,cs,t fur;John.-am! 
g~J.l.&1&w...&,,~.:92l4, are not Clltitled to the .release <.1f watcl' from Twin L11ke~. and the direct flow 
<1ppropriators uµstl'eam from the outlet at (he lower end of Lower Twin Laki:s are cntilled 10 divert the natural 
Cribu1at')' iutlow to Twin Lakes in r,ccordanc::e with their priorilits." Memorandum lJr.,:tsif,m at t 2-1 ;l (R. at l 84-85) 
(emphasis added). 

1
~ To the exte)nt there is any inconsisttmcy between Judge Magnui:;on 'is detailed and specific fil\dings and 

c,mclusions in the Memora11rlum Da<:isi<m and any provision in the Amended J>rc>p<>Sed Finding., (which as 
discussed in the main text, there is oot), the Menwra11Jum Decisiun 's spccJtk findings and conclu~iOl\l' control over 
what Judge Mngnu!l(ln called the Department's; "~ findings and conclusions in lhe Proposed Finding," Final 
Decree at 3 (It at t 98) (emphasij: added), See Twin l..ake.r, 124 Idaho 132, 138, 857 .P.2d 611, 6 l 7 (l 993) ( .. lt is 
well cstnbli!1hcd that specific provii;ioos in 11 contrnct conlrol owr gcnCTa! provisions where bi~th relate l'<) th;; i1arue 
thing."). 
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was "always" suffkicnt water fo Rathdrum Creek to serve water right no. 9S-0734 on a 

.. continuous ycar-roWl.d ba.sjs'' when it was approp1:fated in 1875, that such water was '1fumished 

from" Twill Lakes, that appropriators (such as Sylte) ai-e "entitled to maintenance of stream 

conditioi,s as they were at the time'' of their appropriation, and that the holders of water right no. 

95-0734 are entitled to water uon a basis <.)f pri,,rity" over the 1906 Storage Rights. Nowhere did 

Judge Magnuson conclude that water right no. 95-0734 is Hmited to Twin Lakes' natural 

tributary inflow. 

HI. TUE FlrflLE CALL DOCTRINE'S APPLICATION TO WATER RIGHT NO. 95-0734 IS NOT 
rt~t>t:.•llr.1n.1~1'rl" 11.1'.'t T,,1'1"J11.T t ,. L""L"C"' TnlDl'TT & n'1.,· T1'.Ttn ,,..,., ~.I'~"" :.,,-,1, ,.._, • ._.,.,_ •-. ...,_., • "' , r A.I•,.,..,_ "4.A-.A#V &A'-A"""'-' & I •:1,A Ji.-.'1,1 .IC.ii'-",-,• 

The Order improperly upholds the Jn..rtructio11S ' futile call procedure, which requires a 

fiitile call detennination "[i]f release of all the natural tributary inflow does not satisfy delivery 

of wator right no. 95-734 within a 48-hr peli~~d. '' Instructions at 2 ,r 7 (R. at 211 ). This violates 

the 1989 Decree because, as already discussed, the delivery of water to water right no. 95~0734 

is not limited by the amount ofnatul'al tributary inflow to Twin Lakes. 

The Tdaho Supreme Court has described the futile call doctrine this way: 

As a role, tl1e law of water tights in this state embodies a policy against the 
waste ofirrigation water. Such poli(.,"Y is not to be constmed, however, so as to 
pennit an upstream junior appropriator to interfere with tbe water right of a 
downstream senior appropriator so Jong as the water flowing in its natura1 
channels would reach the point of downstream diversion. We ngree thttt if dt1e to 
seepage, evapuration, channel absorption or other conditions beyond the cont:rol 
of the appropriatc,rs the water fr1 the stream will not reach the point of the prior 
appropriatm· jn sufficient quantity for him to apply it to beneficial use, then a 
juniot' approp1iator whose diversion point is higher on the stream may djvert the 
water. 

Gilbert v. Smith, 97 Idaho ns. 739, 552 P.2d 1220, 1224 (1976) (intcmal citations omitted). 

PF-nnON!!;R S\11,T~'S Or11:N,NG .BIU.EF 
I ~~O Hil~'Wi7,\d.,l!,1h1e 
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Applying the Gilbert Court's analysis here, the i:::tate's pQlicy against waste must not be 

cons:trued to permit upstream junior water rights to interfere with the delivery of wa.ter to water 

righi no. 9S-0734 so long as the 11aturaJ flow of water-which1 as discussed, is Twin Lakes' pre~ 

dam natural outflow-in ;ts natural channels would reach the right's point of div"'rsion. Sylte is 

entit1ed to have the pre~datn amount of natural flow-i.e., the water that would be flowing in 

Rathdnun Creek absent reservoir operations and diversions20--continue in Rathdn1m Creek's 

natural channel as it did in 1875, and to be subject to the futile caJI doctrine under Gilbert only if, 

due to seepage, evaporation, channel absorption or other condHions beyond the eontr<)l of' the 

appropriators, such water will not reach water right no. 95-0734's point of diversion in sufficient 

qua1ltity to apply to beneficial use. 

'The Order at 12-13 (R. at 1401-02) improperly relie$ on the D.ircctor's ''discretion)' in 

administering water rights to justify the Instn,ctions' futile call ptocedure. rt cites the Idaho 

Supreme Court's decision in SRBA Basin Wide Issue 17, In re SRBA, 157 Idaho 385,336 P.3d 

792 (2014) (hereinafter "BW 17''), but ignores critical lanl:,ruage in that decision that stdctly 

limits the .Director's discretion: 

[T]he Director,s duty to administer water according to technical expertise 
is governed by water right decrees. The decrees give the Director o quantity he 
must provide to each water user in priority. In other words, the decree is a 
pro1,erty right to a certain amount of water: a number that the Director inust fill in· 
priority to that user. However, it is within the Director's discretion to detem1ine 
when that number has been met for each individual decree. In short, the Director 
simply counts how much water a person has used and makes sure a prior 
appropriator gets that wa.ter before a junior user. Which accounting method to 
employ is within the Director's discretion and the Idaho Administrative Procedure 
Act provides the procedures for challenging the chosen accounting method. 

~o Se,i .,·r.pru n . 16 (quoting 1·be definilfon of"m1lurnl Jfow" in Amendtd f'inal Order al 7 n.7, 111 the Maller 
r,fAccountingjor Distrihwt'on of Water 10 the Fr1deral On-Stteam Reservoirs in Wattr District 63 (Oct. 20, 2015)). 

PElTJ'IONF;R SnTE'S OrENlNG BRIU' 
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RW 17, .l 57 Idaho at 393~94, 336 P.3d at· 800-01 (quotation marks lu1d citation omitted). TI1is 

passage makes clear that the Director's discretion to choose accounting methodologies is 

constrained by water right decrees and Idaho·s priority system. He does not have discretion t() 

pick a junjor water right over a senior water right. As the BW 17 Ci)urt said, "the Director 

cannot distribute watel' however he pleases at any time in any way; be must follow the law.1
' BW 

J 7, 157 Idaho at 393, 336 P .3d at 800. "(A]s long as the Director distributes water in accordance 

with prior appropriation, b.e 111eets his clear legal duty/' Id. 

Without any citt1.tioJ1 to authority, the Order states that the Director "is responsible for 

bnlancing the right to divert water against the obligation not to waste it." Order at 13. Whatever 

the.~e asserted responsibilities and obligations might involve, they cannot mean that a senior can 

be deprived of water by a junior when there is sufficient water upstream to reach the senior's 

headgate. The Gi/herl C.,ourt made thi11 clear in the p,u~sAgc quoterl ahnvc (:ml'I rP:if·(-\_r:ttP.<1 h.Ar~) '. 

As a rule, the law of water rights in this state embodies a policy against tl,c 
waste of irrigation water. Such policy is not to be construed, however, so as to 
pennit an upstream junior appropriator to interfere with the watel' right of a 
downstream senior appropriator so long a.~ the water flowing h1 its natural 
charmels would reach the point of downstream diversion. 

Gilbert, 97 Jdah(, at 739> 552 P.2d at 1224. 

In any case, even if the Director's discretjon extended as far as the Ordu suggests, a 

conclusion that delivering water to water right' no. 95-0734 is wasteful cannot be reconciled with 

the Department's prior detennination that .. it is not: in the interest of the local public to dry up the 

channel of Rathdrum Creek downstream of the [Twin Lakes dam] control strncturc.'' Proposed 

Memorandum Decision and Order ("Proposed Order'') at 5, In the Matter ofApplicationfor 

PETITIONER SYLTl.-:'S OPENING BRIF.F Page 40 of SO 
1)~1' (.'f,l .l'N'/ 1.1,_1;_,s.,, 



12/22/17 14:51:45 288-388-1380 -> 28B73&2121 Giuens Pursely LLP Page 843 

Tran..~fer No. 2745 of Water Right No, 95-0973 ,md 95~2059.filed by the United Swces of 

America, acting through the Regional Director, Bureau. of Reclamation (Jun. 26, 1984) (R. at 

1189).21 

Accordingly, the futile cal) proced\lt'es set forth in the Instructions and upheld by the 

Order must be rejected . 

. tV. THE Df;PARTMENT IMPROPERLY REUED ON DOCUMENTS NOT lN TJJE RECORD, 

In the Orde,-, the Department improperly cited and quoted documents not in the agency 

!'ecord. Doing so violated SyJte's due process right to notice and a meaningful oppo1iunity to 

respond, as well as the Department's Rules of Procedure. 

First, the Department ,1uoted Sylte's predecessor's Objection to Proposed Findings of 

Water Rights ('LSJ,·lte 's Objection"), filed March 20, 1985~ in the proceedings before Judge 

Magnuson. Order at 6 (R. at 1395). 22 Secoi1d, the Department cited and quoted the 

Department's Notice of Entry of Final Decree ("JDWR 's Notice") filed after Judge Magnuson's 

Final Decree was entered. Order at 9 (R. at 1398). 'Ihe Department had no legal basis to cite, 

quote, or rely upon either of these docllments which were not in the record below (and are not in 

the record on judicial l'evjew). 

111e Department did not find any ambiguity in the 1989 Decree that would justify looking 

ou~'i.de its four comers. ''In the absence of ambiguity, a document must be construed by the 

meaning derived from the plain wording of the instrument." Brown v. Greenheart, 157 Idaho 

21 The P1·n1u).ted Order was adopted ~s a final decision by 1hc Director oflDWR. Ord,:r Adopting 
Propm,ad Memortmcfum Deci:;if,m ,md Order (A1,1g. I, 1984) (R, at l. l !14), Tbe Department's decision was tJ()t 

appealed. /989 Fint,I Dec,·tie al ,:vl (Finding ofFact No. 11) (R. at 202) .. 

2~ Syhe's prcdcccS.~Qr-in-inte1"c,sl that filed the objccii<m included fohn and Evelyr1 Sylte, Gordo11 and Jltditb 
Sylte, nnd Syltc Ranch, Inc. 

Pto~'lTfl()Nf.R 8Yl,Tll'S Ol"t:NING BlUEF 
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156, I 66, 335 P .3d 1, 11 (2014). Indeed, the Order ·s cmly comment as to whether the 1989 

Decree might be ambiguous is with respect to Conclusion of Law No. 14, which the Ord(,lr 

dete1mines is i'unambiguous.'' Order at IO (R. at 1399). 

N<) party put· these documents in this proceeding's record, the Dep~uiment did not take 

official notice of eithe1· under Rule of Procedure 602 (IDA PA 37.01.01 .602), and no party 

recei.ved notice of them before the issuance of the Order or was given an opportunity to contest 

or rebut them as required by that rule. Accordingly, it was error for the Department to review 

an.d quote from such documents in the Order's findings and conclusions. IDAPA 37.01.01.650 

( .. The agency shall maintain an official record for each contested case and (unless statute 

provides otherwise) base its decision in a C(mtested case on the ofiicial reCQrd for the case.'1); 

IDAPA 37.01 .01.712.01 (''Findings 1.~ffact must be based exclusively on the evidence in the 

record of the contested case and on matters officially noticed ill that proceeding.''). The 

Dcpartm~"tlt's review and quotation of (and apparent reliance <>n) these documents violated Idaho 

law, the Department's Rules of Procedure, and Sylte's due process right to notice and a 

meaningful oppo11unity to respond. 

In any case, even if Sylte 's Objection and JDWR 's Notice were properly in the record, 

they do not support the conclusions reached by the IDWR. Of course, because Sylte contends 

the 1989 Decree is unambiguous, there is no reason to look outside their four comers at these 

othtT documents. Nevertheless, since tht~ Order quotes from them ar,d h, reduce any sense of 

mystery that might attach to them, Sylte addresses them briefly herc.23 

23 Jn offering a.rgument cox,ceming Sylte '$ O~jcction and JDWR ',t Nmice, Sylte in. no way ads-nits that 
additkmal documentll are needed 10 interp1·et tbc /.989 De,:ree, A,;. aJready argued, the J 989 Decreti unnmbiguously 
suppons Syhe's arguments. Sylte in no way waive~ ony argument or fai;ue, now 01' on appeal, thal the Department's 
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Conceming .~ylre 's Objection, the Department mischaracterizc:d its substance by 

seJtictively tJuoting from it, and implying (if not asserting outright) that Judge Magnuson rejected 

the same arg\.lments Sylte is making in this proceeding. Order at 6·8 (R. at 1395-97). 

The foU context of the language the Department quoted ·from Sylte 's Objeclion. is as 

follows: 

2) As to paragraph 11 (of the Proposed .Finding's Conc.lusions of 
Law],24 Syltes specifically object that any rights of storage to the water rights 
known as 95-0973 and 95~0974 as storage water, are senior to the water rights of 
Syltes, number 95-0734. Syltes are entitJed t() their water rights based upon 
priority on a ('.-Ombined rate of flow to the lake plus stored water down to the 0.0 
staff gauge level. The direct flow right of the Syltcs has priority over the storage 
lights of 95-0973 and 95-0974. 

As to paragraph l l I pa1·agraph 2. Syltes do not understand what 
Conclusion of Law is being proposed as it tlffects the rights of S yltes and 
th,~efore object to the same. 

______ . .,...,_..,_, _______________ ..,.,,,,..,_ .,..,, ,,,,-,,.,,.,,.,,,,..,• ....,,.,,,,,, .......,..., ------
cirotion Md quotation of .such documents violated Idaho law, l[>WR'~ R~\les of Proccdnrc, or Sylle's du1;1 prClcess 
rights. Nor (loes Sylte waive its right· to meaningfully re~pond t(') l'luch docuane:ots with further argument or other 
documcnl1i, ifnect~!4nry. 

24 Parngrapb t 1 of the Proposed Pindin.g's Concl.usions of Law (which was l11tc1 amended to be paragraph 
12) stated: 

Only tw(l water rights idenli1led herein, Nos. 95-0973 and 95-0974, arc entitled to ~tore 
wuter and to make hcncficiaJ u;e of stored waters in Twin Lukes, All otbcr wate1· rights with 
soun:e ofTwin I.aka~ hibut.iry to Rathdrum Creek are direct flow water rights and are cmitle-0 10 

divert, on the bt1::1is of priority, n combined rate of flow equal to the inflow to lhc lakes. Slated iu 
n11other nu11mcr, direct flow water l'i~hts can bl:'l utilized to divert frnm Twin Lakes only if the 
diversions do not injure the storage water rights iu Twi11 Lakes.. 

Frorn November J of each year until March 31 of the next year, the two $lOruge water 
righl~ enable Twin L!lkes to be filled to the level of 10.4 feet on 1he Staff01:1~1ee, From April l to 
October 31 of each yoor. the right$ to fill the litke.~ ii! superseded by the right of exi~ting and fo1u1·e 
d1rcct tlow water rights to divert nn1ural inflowi; to th~ lakes. Thus frotn April l to October:~ I of 
c,u:h yi-:ar the level of Twin Lakes wilt decrease dt1e to evaporation ana seepage losses, during the 
periods when direct tlow water l'ights divc11 the naturn.l infl<'lW,'¾, 

r,·opose.d Fr'ndi11g al xix (R. a1 20). 
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3) As to Paragraph 13 [of the Proposed Finding's Conclusions of 
LawJ,25 Syltcs wate1· rights are :Senior to arty storage rights above the 0.0 level of 
Twin Lakes. When the level of water is 0.0 on the Staff Gm.1ge, then at that time 
the downstream use may be restricted only after all junior water right holders> 
including homeowners on the lakes have been restricted as to their use. 

Sylte Objection at 4. 

The thrust Sylte 's Objection is dear. The Department's original Proposed fr.tiding took 

the position that '~direct flow water rights ... are entitled to divert, on the basis of priority, a 

combined rate of flow equal to the inflow to the lakes" and that "direct flow water rights can be 

utilized to divert from Twi.11 Lakes only if the diversions do not. injure the storage water rights in 

Twin Lakes.1
' Proposed Finding at xix (R. at 20). Sylte objected to those contentions because 

their 1875 "direct flow right ... has pti.ority over the stora.ge rights of 95-0973 and 95-0974" and 

"Syltes water rights are senior to any storage rights above the 0.0 level of Twin Lakes." Sylre 

Objection at 4. 

As already discussed, Judge Magnuson agreed with Syltc. Indeed, he expressly rejected 

the Department's contentions in favor ofSyltc' s. Memorandum Decision at 14 (R. at 186) ("[t]o 

accept the [D]epartment's intetprctation of the facts as they pertain to the 1875 Sylte water right 

(#95-0734), would be to dep1ive the holders of such right of the use of the water to which they 

are entitled and to which use they have a prior right to those possessing the storage rights."). 

21 P1m1graph 13 of the Pruposed Finding 1,v Conclu~ions of Lnw (which wiu, later al\'lc11de<I to be poragraph 
14) ~tatcd: 

When ~ei;;p~ge and evaportition losses frl,m Twin Lakes exceed the total natural tributary 
inflow to Twin Lakei;. no willer will be released from the lakes to satisfy downstream water rights. 
Whc.111his occurs, water rights that divert from 1'win Laktis aod from (he 1ributaries to Twin Lnke.!: 
may diver! the natural tlow, but ll<)C i;tored wa(ers, on tho basis of water risht priority. 

Propc,wd Finding 11t xix (R. at 20). 
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Conceming lOWR ·s Notice, it simply cannot be relied on to accurately reflect the 

meaning oft'hc 1989 Decree. JDWR 's Notice was filed by the De1>artme11t~J.l.1W.Ul'.Y ,oftbe 

Memorandum Ded.~ion and Final Decree. It is not a statement by Judge Magnu~011; and 

therefore it has no bearing on the meaning oft-h~ 1989 Dec:ree. At most it is the Department's 

self-serving, po.-st hoc re-statement of its arguments that were rejected by Judge Magnuson. 

Indeed, there simply was no reason for IDWR -'s Notice to include the statements cited by 

the Order oiher than to 1>lace a stake in the ground should the Department want to later re-assert 

the positions rejected by Judge Magnuson. Judge Magnuson made a m.1mbet of findjngs and 

conclusions about a nwnber of matters. making it odd (to say the least) that IDWR would single 

out and offer its further explanation conceming only water right no. 95-0734.26 

h1 short, the Department's Order should not have cited, quoted, or relied on any 

documents not in the recurd, and certainly should not have cherry-picked self-serving statement .. 

outside the four comers of the 1989 Decree. Doing ~o was prejudicial to Sylte an.d must be 

reversed. 

V. Tint DEPARTMENT ElUlE1> BY SlJA SI'ONTE ADDING AN INCORRECT VOLUME LIMITATION 
PROVISION ·ro 'fllE J'NSTRUCTIONS .. 

Without any party asking, and without it being an issue presented in this proceeding, the 

Department improperly added to the /nstmction.s' a volume limitation provision concerning 

water right no. 95-0734. Order at 11. 13 (R. at 1400, 1402). This must he reversed because it 

26 .For example, Judge Mngnuson rnade finding.~ and conclu$ions aboul the n~~ure ot' the nat~1ml fok:e ~torage 
prior to the dam and outtci, tions1mction, at1d also the nature of ao unni1med stream thut was tribulary 1·0 Rathdrum 
Creek immedintcly below Twin Lakes' outlet prior to the dam ii,,d Olltlet construction. But !DWR 's N()tiCf.>' mukell 
110 mention of such other findings. 
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was outside the issues raii,ed in this proceeding and because it misapplies whatever volume 

limitation must bo iinposed on water right 95-0734. 

No party raised the issue of water tight no. 95-0734's volume limitation st any point in 

this ptocceding. As already discussed~ this pH>ceedh1g was brought by Syltc to challenge the 

lnstrt~ctions' provisions limiting the exercise of water right no. 95-0734 to Twin takes' natural 

tributary inflow. Sylte had no notice of the volume limitation issue or any opportunity to address 

it. 

Moreover, even ifthjs was nn appropliate issue to address in this proceeding, the 

Department incorrectly detennined how a volume limit should be administered. According to 

the 1989 Decree, Sylte's water right no. 95-0734 is entitled to d,ix~r.t: 4.10 acre-feet per year in 

priority. (R .at 26). 'TI1e Order> on the other hand, limits the exercise of water right no, 95-0734 

to .. -un]ess or until the maximum at,nual diversion volume of 4.1 acre feet has been delivered.' ' 

Order at 13 (R. at 14(12) (emphasis added). Sylte's water right no. 95-0734 is entitled to iltY.ert 

4.10 acre-feet per year in priori1y (i.e., not counting excess water dive11ed under so-called "free 

river" c,mditions), not merely to have that amount delivered to their point <)f diversion. Sylte is 

entitled to have water delivered to water right no. 95-0734 's point of diversion on a continU{)US 

year-round basis, only to be curtailed when the right has diverted the vo1mne limit ht priority. 

''Procedural due process is the aspect· of due process relating to the mini.mat requir(.'1nents 

of notice and. a hearing if the deprivation of a significant life, liberty, or property int<.."Test may 

occur." Bradbury v. Idaho Judidal Council, J 36 Idaho 63, 72, 28 r .3d l 006, 101 S (2001 ). With 

neither notice nor opportltnity to be heard regarding the Department's sua spont~i additiot, of rl 
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volume limit to the Instructions, the Departmenfs Order deprived Sylte of a significant prope11y 

right in violation of Sy!te's due process rights. 

ATTORNEY FEES AND COSTS ON APl)Ji:Al, 

Sylte seeks an award of its a.ttomcy fees and costs, in foJJ or in part, on this judicial 

review put"suant to Idaho Code §§ 12· J 17(1) and 12-117(2). 

Idaho Code§ J 2-117(1) authorizes awards of att'omey fees to the '1prevailing party" in a 

proceeding inV()lving as adverse parties n state agency nnd a person, when "the nonprevailing 

party acted without a reusonable basis in fact or Jaw/' Both determinations are committed to the 

discretion of the trial court and are reviewed under an abuse of discretion standard. City of 

Osburn v . . Randel, 152 Idaho 906,908,277 P.3d 353,355 (2012) (,1. Jones, J.). 

However, if those: tests are inet, the award is mandatory. Fuchs v. Idaho State Police, 

Alcohol Beverage Co,itrol, 153 Idaho l 14, 117, 279 P.3d 100, 103 (2012) (Burdick, C.J.). Idaho 

Code§ 12~117(2) authorizes awards of attorney fees to the prevai11ng party «on a pottion of the 

case" if the nt)nprevailing party acted without a reasonable basis in fact or law with respect to 

that portion of the case. 

Sylte is e11titled to an award of attorney fees and costs to the ex.tent they prevail on 11.ny 

issues because, as demonstrated above, the Order and lnstrnctions are contrary to the 1989 

benefit of its priority. At all stages of these proceedings Sylte has maintained that the plajn 

language of the 1989 Decree docs not lirnit the excrcis(~ of water right no. 95·0734 tc.1 Twin 

Lakes' hibutary inflow. Sylte also has consistently argued that water right no. 95-0734's senior 

pdority protects it from interference or injury hy junior water rights--a simple and fu:ndamental 
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principle of Idaho water luw. Nevertheless, despite Judge Magnuson's admonitiou that .. {t)o 

accept the department's interpretation of tl,c facts as they pertain to the 1875 Sytte water ,ight 

(#95-0734), would be to deprive the holders uf such water right of the use of the water to which 

they are entitled and to which use they have a prior right to those possessing the storage rights," 

Mem.omndum Deci.sion at l 4 (R. at 186), the Department's Order and lnsrructions include 

provisions which would do ex.actly that 

Accordingly, the Department has ig,.1ored Sylte'$ arguments and the findings and 

conclusions of Judge Magnuson., and has thus acted. without a basis in fact or law. Sylte 

respcctfuJly requests an award of attorney fees and costs. 

CONCl,USION 

The unambiguous language of the 1989 Decree provides that senior water light no. 95-

0734 is entitled to be fulfi1lcd on a conf:inuous year-round basis from the .natural, preMdam 

outflow from Twin Lakes. This conclusion is required by the 1989 Decree and Idaho's prior 

appropriation doctdne. The Department's Order and J'n.~tructions, on the othce hand, violato the 

1989 Decree and Idaho's prior app1·opri.ation doctrine by limiting water right 110. 95.0734 to 

Twin Lakes' tributary in.flow. 

The Department's Ordet also should be reversed because it refercnC',es and relies upon 

documents outside the rec(>rd in violatfon of Sylte's right to due process. 

Al.so, the Department's Order should be reversed because it sua sponre amended the 

Jn.~rructions with language incorrectly applying a vol·umc limitation to water right no. 95-0734. 

For the reasons discussed above, the Depm1ment's Order js in violation of constitutional 

and statutory provisions, is in excess of the statutory authority of the agency, is n1ade upon 
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unlawful procedure, is not supported by substantial evidence on the record as a whole, and is 

arbitrary, capricious, or an abuse of discretion. Sylte respectfully requests that the Ordt.ir be 

reversed and the .lnstructions should be set aside and reversed. 

DATED this 21st day of December, 2017. 
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CERTIFICATE OF SERVICE 

1 hereby certify that on this 21st day of December, 2017, I caused a true and co1rcct copy 
of the foregoing to be filed and copies delivered by the method indicated below, and addressed to 
the following: 

DOCUMEN"f FILED: 

Clerk of the District Court 
SNAKE RIVER BASIN ADJUDICATION 
253 Third A venue North 
Twin Falls, J.D 83301-6131 
P.O. Box 2707 
Twin Falls, ID 83303-2707 
ddc1aney@idcourts.net 

Emmi L. Blades 
Idaho Department of Water: Resources 
322 Ea.~t Front Street 
P.O. Box 83720 
Boise, JD 83720~0098 
Email: emnµ,bl,ades@idwr,idah,o.gov 

Nonnan M. Se.manko 
Parsons Behlc & Latimer 
800 W. Main Street, Suite 1300 
Boise, JD 83 702 
Email: NSemanko@parsonsbehle.com 

QCf®J:!~_j_Q,!l§»silile. com 

Alben P. Barker, 
Barker Rosholt & Simpson Lf ,P 
10l0 W. Jefferson St., Ste. 102 
P.O. Box 2139 
Boise, ID 83701-2139 
Email: .rum@idahowate[S.COltl 
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