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Idaho Ground Water Appropriators, Inc. (IGWA), acting through coun-

sel and for and on behalf of its members, submits this opening brief pursu-

ant to Rule 84(p) of the Idaho Rules of Civil Procedure, the Procedural Or-

der Governing Judicial Review of Final Order of Director of Idaho Department 

of Water Resources issued in Gooding County Case No. CV-2014-179 on 

March 28, 2014, and the Order Consolidating Gooding County Case No. CV-

2014-179 Into Twin Falls County Case No. CV-2014-1338 issued by this 

Court on June 20, 2014. 
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STATEMENT OF THE CASE 

1. Nature of the Case. 

 This case presents for judicial review a water rights curtailment order 

issued by the Idaho Department of Water Resources (IDWR) on January 

29, 2014.1 The order, issued under the Rules for Conjunctive Management 

of Surface and Ground Water Resources (CM Rules),2 shuts off all ground-

water rights in the Magic Valley with priority dates junior to July 13, 1962. 

Collectively, these water rights provide water to 157,000 acres of farmland 

and dozens of cities, dairies, food processors, and other businesses.  

2. Procedural History.  

 The curtailment order was issued in response to the second water de-

livery call made by Rangen, Inc. Rangen filed its first call in September of 

2003. In 2004 the IDWR ordered curtailment of groundwater rights in Wa-

ter District 130 with priority dates junior to July 13, 1962 (the priority of 

Rangen’s water right no. 36-2551). However, shortly thereafter the IDWR 

released the Eastern Snake Plain Aquifer Model (ESPAM)—a computer 

model designed to predict the impacts of groundwater pumping on flows in 

the Snake River. Based on predictions of ESPAM, the IDWR withdrew its 

curtailment order, concluding the Rangen delivery call was a “futile call.”3  

 Rangen filed a second delivery call on December 13, 2011, asserting 

that an update of ESPAM from version 1 to version 2 warranted a new call.4 

Version 2 was not yet complete, so the proceeding was stayed until that was 

done. 

                                                 
1 Final Order Regarding Rangen, Inc.’s, Petition for Delivery Call; Curtailing Ground Wa-
ter Rights Junior to July 13, 1962 (Jan. 29, 2014) (R. Vol. 21, p. 4158). 
2 IDAPA 37.03.11. 
3 Second Amended Order ¶ 25 p. 28 (May 19, 2005) (excerpts attached as Appendix A.) 
4 Petition for Delivery Call (R. Vol. 1, p. 1). 
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 After ESPAM version 2 was completed in the summer of 2012, the 

IDWR resumed Rangen’s delivery call proceeding, several pre-hearing mo-

tions were filed and decided, and an evidentiary hearing was held at the 

IDWR State Office in Boise from May 1, 2013, through May 16, 2013. The 

Final Order Regarding Rangen, Inc.’s, Petition for Delivery Call; Curtailing 

Ground Water Rights Junior to July 13, 19625 (“Final Order”) was issued on 

January 29, 2014, followed by an Order on Reconsideration6 (“Reconsidera-

tion Order”) issued March 4, 2014.  

 IGWA filed its petition for judicial review in Gooding County Case No. 

CV-2014-179 on March 28, 2014.7 Rangen also filed a petition for judicial 

review in Twin Falls County Case No. CV-2014-1338.8 The Gooding case 

was consolidated with the Twin Falls case by this Court on June 20, 2014. 

3. Statement of Facts.  

3.1 Groundwater use in the Magic Valley. 

 The Magic Valley gets its name from the massive transformation that 

took place early in the 20th century when large irrigation canals were con-

structed to transport surface water from the Snake River out onto the East-

ern Snake River Plain, bringing hundreds of thousands of acres under irri-

gation and “magically” turning what had been considered nearly uninhab-

itable area into some of the most productive farmland in the western Unit-

ed States.  

 Still, the canals could not service much of the arable land in the Valley 

due to location, elevation, water supply, and other factors that prevented 

surface water irrigation. But in the mid 1900s, pumping technology, hy-

dropower generation, and the extension of electric lines into rural areas 

                                                 
5 R. Vol. 21, p. 4158. 
6 R. Vol. 22, p. 4425. 
7 R. Vol. 22, p. 4455. 
8 R. Vol. 22, p. 4443. 



IGWA’s Opening Brief – 9 

combined to bring hundreds of thousands more acres under irrigation—

this time with groundwater from the Eastern Snake Plain Aquifer (ESPA).  

 Development of the ESPA was heavily encouraged by the State of Ida-

ho through legislation and the Idaho State Water Plan, Idaho Power, and 

the IDWR’s determination that the water supply was sufficient to sustain 

these groundwater rights without injuring prior rights. As this brief later 

explains, the Final Order has turned these assurances into a hoax. 

3.2 Final Order. 

 The Final Order shuts off all groundwater rights with priority dates jun-

ior to July 13, 1962, that divert from the ESPA at any location west of the 

“Great Rift.”9 The Great Rift is a wide swath of exposed lava rock that bi-

sects the Snake River Plain between the cities of Burley and American 

Falls.10 Thus, the Great Rift “trim line” creates a zone of curtailment that 

essentially encompasses the Magic Valley. 

 The Final Order shuts off water to 157,000 acres of irrigated farmland 

and numerous cities, dairies, food processors, and other businesses.11 The 

objective of the curtailment is to cause more groundwater to discharge 

from the Curren Tunnel (the source of Rangen’s water rights) at the west-

ern edge of the ESPA near the city of Hagerman.  

 Only a tiny fraction of the curtailed water use will benefit Rangen. Col-

lectively, the curtailed water rights authorize the diversion and beneficial 

use of 3,139 cubic feet per second (cfs) from the ESPA.12 Their curtailment 

is predicted to eventually increase flows from the Tunnel by 9.1 cfs (0.3 

percent of the foregone beneficial use).13 The disparity is equally stark 

                                                 
9 Final Order at 42 (R. Vol. 21, p. 4199). 
10 See Final Order at 15, ¶ 71 (R. Vol.21, p. 4172). 
11 Final Order at 40, ¶ 55 (R. Vol. 21, p. 4197). 
12 Calculated by tallying the diversion rate authorized under the curtailed water rights 
listed in Appendix C to the Final Order (R. Vol. 21,  pp. 4207-4259) 
13 Final Order at 42, ¶ 3 (R. Vol. 21, p. 4199). 
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when comparing acre-feet, as the Final Order eliminates beneficial use of 

more than 549,500 acre-feet annually, to provide only 6,588 acre-feet to 

Rangen (1.2 percent of the foregone beneficial use).14 

 The zone of curtailment is so expansive that it curtails wells located 70 

to 80 miles east of Rangen. Wells are curtailed even if less than one percent 

of the water that could have been put to use by the junior is expected to ac-

crue to the Curren Tunnel. For example, a groundwater right that authoriz-

es the diversion of 1 cfs will be curtailed even if Rangen would receive only 

0.0063 cfs as a result. 

 Yet even these predictions are doubtful. As explained below, they are 

based on computer model simulations that are subject to a great deal of un-

certainty. Equally doubtful is that Rangen truly needs additional water to 

accomplish its beneficial use.  

3.3 Curren Tunnel. 

 The Martin-Curren Tunnel (a/k/a Curren Tunnel) is a horizontal shaft 

dug into a basalt cliff band known as the “Hagerman Rim” which runs in a 

north-south direction a few miles east of the city of Hagerman.15 It is not a 

“tunnel” in the conventional sense of connecting two points, but extends 

some 300 feet into the Eastern Snake Plain Aquifer (ESPA) where it cap-

tures groundwater and conveys it by gravity flow to land surface. Exhibit 

2198 is a diagram depicting this. 

 The outer 50 feet of the Curren Tunnel is cased in metal pipe—

equivalent to the “surface” casing on a vertical well.16 About 180 feet in, it 

                                                 
14 Assuming an authorized diversion volume of 3.5 acre-feet per acre for irrigation, cur-
tailment of 157,000 acres eliminates beneficial use of 549,500 acre-feet annually. (This 
figure does not account for commercial, industrial, and municipal rights, which are also 
curtailed). The predicted 9.1 cfs benefit to Rangen equates to 6,588 acre-feet annually. 
15 Ex. 2199. 
16 Ex. 3278; Brendecke Tr. Vol. 9, p. 2039:12-20. 
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forks into two separate branches, with the left fork extending an additional 

105 feet and the right fork extending an additional 120 feet.17  

 Groundwater enters the Tunnel beyond the end of the casing, at depths 

ranging from 40 to 70 vertical feet below land surface.18 Hydraulically, the 

Tunnel functions like a vertical well, by creating a hydraulic gradient that 

causes groundwater to flows from the aquifer into the tunnel in response to 

that gradient. If the gradient is sufficient, a vertical well will flow without 

need for a pump, as the Tunnel does.  The Tunnel is simply a horizontal 

well.19 

 The Tunnel was excavated in the late 1800’s to withdraw groundwater 

from the ESPA at an elevation that would allow it to be transported by grav-

ity to elevated farmland south of Rangen’s hatchery.20 To make this possi-

ble, it had to be constructed high on the Hagerman Rim, finding an eleva-

tion high enough to provide gravity flow.21  

 Because the Tunnel essentially skims water off the top of the ESPA, it is 

very responsive to small changes in the elevation of the water table.22 Ex-

hibit 2201 shows the high volatility of water flow from the Tunnel com-

pared to the natural springs located approximately 50 feet lower in eleva-

tion at the head of Billingsley Creek.23 Like the Tunnel, these lower springs 

discharge groundwater from the ESPA and are subject to variations in aqui-

fer water levels, but since they have access to a greater saturated thickness 

of the ESPA they are much less sensitive to changes in the elevation of the 

water table.24  

                                                 
17 Ex. 2328. 
18 Hinckley Report, Ex. 2247 at 20-21. 
19 Hinckley Report, Ex. 2247 at 21; Hinckley Tr. Vol. 9, p. 2224:14-21, p. 2225:6-11. 
20 Brendecke Report, Ex. 2401, pp.  3-2, 3-3; Hinckley Report. Ex. 2247 at 20. 
21 Hinckley Report. Ex. 2247 at pp. 21, 22 
22  Hinckley Report, Ex. 2247 at 34; Hinckley, Tr. Vol. 9, p. 2227:22-25, 2230:13-16. 
23 Ex. 2201; Hinckley Report, Ex. 2247 at 25, Hinckley, Tr. Vol. 9, p. 2230:2-16. 
24 Hinckley, Tr. Vol. 9, pp. 2229:9-2230:16; Exs. 2201, 2247. 



IGWA’s Opening Brief – 12 

 Had the Tunnel been constructed at a lower elevation, or if Rangen 

were to lower the elevation of the Tunnel, it would produce more water and 

be less vulnerable to the small changes in ESPA groundwater levels that 

accompany groundwater development across the aquifer.25 

3.4 Eastern Snake Plain Aquifer (ESPA). 

 The Curren Tunnel is located at the western edge of the ESPA. The ES-

PA is one of the largest and most productive aquifers in the world, stretch-

ing across the Eastern Snake River Plain from Ashton to King Hill, roughly 

10,800 square miles. It is comparable in size to Lake Erie, and is estimated 

to contain 1 billion acre-feet of water.26 

 Prior to the construction of large irrigation canals in the Magic Valley 

in the early 1900s, the amount of groundwater that discharged from the 

ESPA in the Milner to King Hill reach of the Snake River was approximately 

4,000 cfs.27 Spring flows to this reach increased dramatically over the first 

half of the twentieth century in response to flood irrigation on the Snake 

River Plain, peaking at nearly 7,000 cfs in the early 1950s.28 Since then, 

the amount of groundwater stored in, and discharging to springs from, the 

ESPA has declined in response to four factors: 1) reduced incidental re-

charge due to reduced diversions into irrigation canals, including the elim-

ination of winter time diversions; 2) reduced incidental recharge due to the 

lining and piping of irrigation canals and ditches; 3) reduced incidental re-

charge due to conversions from flood to sprinkler irrigation; and 4) 

groundwater pumping from the ESPA.29 

 The discharge of groundwater from springs and tunnels in the Hager-

man area in particular is closely related to incidental recharge from surface 

                                                 
25 Hinckley, Tr. Vol. 9, pp. 2227:22-25, 2228:20-2229:24.   
26 Ex. 2401 at 2-1. 
27 Ex. 2401 at 2-4. 
28 Ex. 2401 at 2-5. 
29 Ex. 2401 at 2-3, 2-5, and 2-6; Brendecke, Tr., Vol. 11, p.  2591:12-19. 
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water irrigation in the North Side Canal Company (NSCC) service area, 

which has declined significantly. The Winter Water Savings Program alone 

reduced incidental recharge to the ESPA by roughly 150,000 acre feet per 

year beginning in 1961.30 Sprinkler usage within the NSCC service area al-

so grew from nearly zero percent in 1982 to nearly 100 percent by 2008.31 

 Of special significance to Rangen, approximately 24,000 linear feet of 

laterals off the W-canal in the area west of Wendell, near Rangen, has been 

lined or placed in pipe since the 1990s, primarily to reduce seepage loss-

es.32 Changes in irrigation practices by NSCC lining its canals directly cor-

relate with decreased flow from the Curren Tunnel.33 

 As expected, the amount of groundwater that discharges from the ES-

PA into the Curren Tunnel has declined substantially, but only a small part 

of the decline is attributable to groundwater pumping. As explained above, 

ESPAM predicts that curtailing every groundwater right in the Magic Val-

ley junior to 1962 will increase flows from the Tunnel by only 9.1 cfs.34  

 It is significant that while the amount of groundwater stored in the ES-

PA (and corresponding spring flows) has declined from peak levels, aver-

age annual spring discharge in the Milner to King Hill reach for the 10-year 

period ending in 2011 is about 4,800-5,000 cfs, which is still substantially 

above the natural, pre-irrigation levels.35 East of Rangen specifically, 

groundwater levels have been stable over the last several years, with water 

levels in some wells having risen following the record drought in the early 

2000s.36  

                                                 
30 Ex. 2401 at 1-3. 
31 Ex. 2401 at 1-4. 
32 Id. 
33 Ex. 2396. 
34 Final Order at 28, ¶ 109, (R. Vol. 21, p. 4185). 
35 Brendecke, Tr., Vol. 11, p. 2570:7-23. 
36 Ex. 1250; Carlquist, Tr. 1683:18-25. 
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 Contrary to some assertions, groundwater pumping is not outpacing 

recharge to the ESPA.37 The ESPA receives approximately 7.7 million acre 

feet of recharge annually, whereas groundwater irrigation consumes ap-

proximately 2.5 million acre-feet.38 While the amount of groundwater 

stored in the ESPA has declined from peak levels of the 1950s, it remains 

today substantially above the natural, pre-irrigation levels.39  

 This, combined with stable groundwater levels, demonstrates that the 

Final Order eliminates sustainable groundwater use from the ESPA. 

3.5 Local hydrogeology.  

 The Hagerman Rim is the western terminus of the ESPA, and ground-

water exits the ESPA from a series of springs and tunnels along the Rim, 

including the Curren Tunnel and natural springs near Rangen’s hatchery.40 

In this area the ESPA, which is composed primarily of basalt, is underlain 

by a much less permeable sedimentary formation called the Glenns Ferry 

Formation. Although locally saturated, the Glenns Ferry Formation does 

not provide a useful aquifer.41  

 The contact between the ESPA and the underlying Glenns Ferry For-

mation, and the topography of that contact, are the major controls on the 

location and elevation of natural groundwater discharge from the ESPA 

along the Hagerman Rim.42 At Rangen specifically, there is a trough in the 

Glenns Ferry Formation filled at the bottom with gravels that discharges 

groundwater naturally via what the parties in this case have referred to as 

the “Lower Springs” or “Talus Slope Springs” that form the headwaters of 

Billingsley Creek. This was originally depicted in a diagram prepared by 
                                                 
37 Final Order, p. 16, ¶¶ 75 & 76, (R. Vol. 21, p. 4173); Brendecke, Tr. Vol. 11, p. 2568:16-
2569:22 (describing Ex. 2344). 
38 Ex. 2344. 
39 Brendecke, Tr. Vol. 11, pp. 2568:16-2570:23. 
40 Hinckley, Tr. Vol. 9, p. 2170:2-19.  
41 Ex. 2223; Hinckley Tr. Vol. 9, pp. 2175:18-25, 2176: 6-23 
42 Ex. 2238, Hinckley Tr., Vol. 9, pp. 2154:22-2156:9. Ex. 2247 at 36-38. 
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IDWR employee Neal Farmer in 2009 (exhibit 2192), and was further de-

veloped by Bern Hinckley in this case, producing a three-dimensional dia-

gram (exhibit 2408A) that Farmer agreed is an accurate rendition of hy-

drogeologic conditions at the Curren Tunnel.  

 This information is relevant because it demonstrates the complexity of 

local hydrogeology along the Hagerman Rim and its effect on groundwater 

discharge from the Curren Tunnel. As explained below, the construction of 

ESPAM ignores all of this complexity. 

3.6 ESPAM 2.1. 

 ESPAM 2.1 is a regional groundwater model of the ESPA. It is the best 

science available for predicting the regional effects of hydrologic changes 

in the ESPA, but it is not perfect. 

A. Uncertainty. 

 ESPAM 2.1 predictions are subject to several sources of uncertainty, 

including conceptual uncertainty, uncertainty in input data, and parameter 

uncertainty.43 

 Conceptual uncertainty arises from the fact that ESPAM 2.1 may not 

reflect important aspects of actual hydrologic and hydrogeologic condi-

tions.44 For example, observations of ESPA geology show it is highly com-

plex, comprised of overlapping fractured basalts interspersed with sedi-

mentary deposits, with hydraulic characteristics that can vary substantially 

over short distances.45 In contrast, ESPAM 2.1 is built on a computer pro-

gram (MODFLOW) that assumes only uniform, porous geologic media, all 

deposits subsumed into one layer, with homogenized and unchanging 

properties within each one mile square model “cell”46  

                                                 
43 Ex. 2401 at p 4-12. 
44 Id. 
45 Ex. 2247 at pp. 36-38. 
46 Ex. 2330; Brendecke, Tr. Vol.  9, p. 2040:7-8; Ex. 2401 at 4-1, 4-2.  
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 Conceptual uncertainty can be evaluated by developing and comparing 

alternative conceptual Models. To illustrate this, Dr. Brendecke prepared 

partial alternative conceptual Models that included selective modifications 

to ESPAM 2.1 to better reflect hydrogeologic reality, including illustration 

of some of the effects of the termination of the primary aquifer at the 

Hagerman Rim, the multiple elevations of ESPA discharge within the 

Rangen Model cell, and the absence of the primary aquifer west of the 

Hagerman Rim.47 These adjustments to ESPAM 2.1 produced results that 

differed by 20 percent from ESPAM 2.1 as presently configured.48 This il-

lustrative analysis of select features did not constitute an overhaul or com-

prehensive examination of ESPAM2.1, and was not performed to prove 

ESPAM 2.1 is off by 20 percent, but to demonstrate the significant effect 

conceptual uncertainty can have on Model predictions. 

 A second category of Model uncertainty is due to errors in the input da-

ta. Much of the data used in developing ESPAM 2.1 had to be estimated or 

has inherent measurement uncertainty. For example, water budget factors 

such as precipitation recharge, canal seepage, and irrigation efficiency are 

estimated. Similarly, the Model is calibrated to imperfect measurements of 

groundwater levels and surface water flows. Uncertainty in input data in-

troduces uncertainty into Model predictions.49 

 A third category of uncertainty, parameter uncertainty, arises because 

multiple combinations of calibrated model parameter values may lead to 

the same or very similar Model calibration results.50 The ESPAM 2.1 uncer-

tainty analysis performed by the IDWR addressed only parameter uncer-

tainty.51 It did not address conceptual or input data uncertainty.  

                                                 
47 Brendecke, Tr. Vol. 11, pp. 2626:14-2629:1, 2707:24-2708:6. 
48 Ex. 2403 at 12; Brendecke, Tr. Vol. 11, p. 2642:1-11. 
49 Contor, Tr. Vol. 12, pp. 2860:16-2861:19. 
50 Ex. 1277 at 6-7; Ex. 2401 at 1-5. 
51 Ex. 1277 at 3; Wylie, Tr. Vol. 12, p. 2922:3-16. 
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 The uncertainties and errors discussed above and below are not meant 

to suggest ESPAM 2.1 is entirely unreliable and should not be used to eval-

uate the regional effects of groundwater pumping, but to highlight uncer-

tainty in the accuracy of ESPAM 2.1 predictions for the Rangen model cell, 

which IGWA contends the Final Order does not adequately account for.  

B. Hagerman Rim. 

 ESPAM 2.1 represents the complex geology along the Hagerman Rim 

in highly simplified form, omitting key features and that could make sub-

stantial differences in the predicted effects of curtailment.52 

 The Model is constructed as a single layer of model cells of uniform 

vertical and horizontal dimensions, while in reality the depth of the ESPA 

varies greatly.53 This becomes important when looking at localized areas 

along the Hagerman Rim where geologic barriers and pathways signifi-

cantly affect groundwater flow.54 ESPAM 2.1 recognizes no such thinning 

and provides no representation of the geologic contact between the ESPA 

and the Glenns Ferry Formation, compromising its ability to accurately 

predict localized groundwater flow conditions.55 

 ESPAM 2.1 also assumes constant water budget inputs, such as seep-

age from canals and laterals.56 Some of these inputs have changed system-

atically over time, including seepage from the NSCC, as discussed above. 

The constant seepage percentage assumed in ESPAM 2.1 is a source of er-

ror.57 

                                                 
52 Ex. 2247 at 30; Ex. 2401 at 4-14. 
53 Hinckley Report, Ex. 2247, p. 12. . 
54 Brendecke, Tr. Vol. 11, pp. 2606:1-2607:10, Ex. 2401 at 4-9; Ex. 2226. 
55 ; Ex. 2247 at 2, 33; Hinckley, Tr. Vol. 10, p. 2432:19-24. 
56 Ex. 2401 at 4-4. 
57 Contor, Tr. Vol. 12, p. 2913:16-19. 
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 Uncertainty in the water budget translates to uncertainty in calibrated 

transmissivity (the ability of water to move through geologic materials).58 

Transmissivity is the product of the hydraulic conductivity of the geologic 

material and the saturated thickness of the aquifer.59 The ESPA thins along 

the Hagerman Rim, and would therefore be expected to have a lower 

transmissivity, yet ESPAM 2.1 represents transmissivity increasing in 

magnitude closer to the Rim.60  

 ESPAM 2.1’s inability to reflect important hydrogeologic characteris-

tics of the Hagerman Rim adds uncertainty to its predictions for individual 

springs along the Rim and for the Curren Tunnel.61  

C. Rangen Model cell. 

 ESPAM was developed as a regional model, requiring many simplify-

ing assumptions and generalizations, some of which compromise its ability 

to predict the impacts of curtailment on the discharge of groundwater at 

specific, local discharge points like the Curren Tunnel.62  

 The Curren Tunnel is located within the Rangen Model cell. The 

Rangen cell is represented in ESPAM 2.1 as a single, homogenous geologic 

structure, as depicted in exhibit 2330, making no distinctions between the 

different strata and groundwater discharge elements within that one mile 

square model cell, when in reality the hydrogeology is far more complex, as 

depicted in Exhibit 2223.  

 It does not distinguish between groundwater discharge from the Cur-

ren Tunnel (elev. 3,150 ft.) versus the natural springs (elev. 3,100 ft.). Ra-

ther, the Model represents a single drain at elevation 3138 ft.63  

                                                 
58 Contor, Tr. Vol. 12, pp. 2882:15-2883:8. 
59 Ex. 2247 at 34; Ex. 2401 at 4-3. 
60 Brendecke Tr., Vol. 11, pp.  2576:16-2577:24; Ex. 2247, pp.  14-14; Ex. 2401 at 1-5. 
61 Ex. 2401 at 1-5. 
62 Ex 2401 at 4-13, 4-14. 
63 Ex. 2408B. 
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 The single-drain representation limits ESPAM 2.1 to a single ground-

water discharge output.64 In addition, the MODFLOW computer program 

requires the drain to have a linear response to changes in groundwater lev-

els.65 In reality, the response to groundwater changes is non-linear, with 

the Curren Tunnel and lower springs responding very differently to hy-

draulic changes in the ESPA.66 This adds uncertainty to the ability of ES-

PAM 2.1 to accurately predict the effect of curtailing a particular ground-

water right on the groundwater flow from the Curren Tunnel.67 

D. Errors. 

 In consequence of the above-described conceptual and structure limi-

tations of ESPAM 2.1, the predictions it generates for the Rangen Model 

cell and surrounding Model cells contain a number of errors, including: 

a) ESPAM 2.1 simulates groundwater levels west of the Hagerman 
Rim that are above the actual land surface.68 

b) ESPAM 2.1 simulates groundwater levels east of the Hagerman 
Rim that are systematically lower than measured groundwater lev-
els. This under-prediction is approximately 20 ft in the ESPAM 2.1 
calibration well nearest to Rangen.69  

c) ESPAM 2.1 simulates groundwater flow in the Model cells immedi-
ately west and south of Rangen that is the opposite of the observed 
flow direction.70 

d) ESPAM 2.1 simulates Snake River reach gains in the Rangen area 
that reflect very little of the observed, large seasonal fluctuations in 
those gains.71 

                                                 
64 Ex. 2247 at 39; Ex. 2401 at 4-5. 
65 Ex. 2401 at 4-9; Ex. 2247 at 44-45. 
66 Ex. 2201. 
67 Ex. 2247 at 40-41. 
68 Exs. 2213. 
69 Ex. 2247 at 68; Exs. 2301 and 2302. 
70 Ex. 2247 at 38 (Bates No. 76); Hinckley, Tr. Vol. 10, p. 2456:11-25. 
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e) ESPAM 2.1 simulates a clear, linear relationship between ground-
water levels west of Rangen and the discharge from the Rangen 
Model cell, whereas actual measurements show no relationship at 
all between Rangen discharge and the disconnected water-bearing 
zones to the west.72 

f) ESPAM 2.1 systematically simulates the seasonal low flow as oc-
curring three months earlier than it actually occurs.73  

g) The ESPA actually terminates at the Hagerman Rim, yet ESPAM 
2.1 represents it continuing westward another 1.7 miles.74  

 These errors add uncertainty to ESPAM 2.1’s predictions of the effect 

of groundwater pumping on flow from the Curren Tunnel.75  

E. Bias. 

 Some sources of uncertainty are likely to produce random errors in the 

predicted impacts, but others create a bias toward over-predicting the im-

pact of groundwater pumping on the Rangen Model cell.76 This is evident 

in the errors (or “residuals”) between simulated and observed hydrologic 

conditions.77 

 Exhibit 2300 shows that ESPAM 2.1’s predicted discharge from the 

Rangen cell is consistently smaller than was measured through the 1980s, 

and consistently larger than was measured since 2000.78 This systematic 

error is apparent in most of the spring discharges represented in ESPAM 

                                                                                                                                     
71 Hinckley, Tr. Vol. 10, p. 2485:5-23, Ex. 2247 at Bates No. 84. 
72 Ex. 2247 pp. 30-34. 
73 Ex. 2219; Hinckley Tr. Vol. 10, p. 2482:8-11. 
74 Ex. 2213. 
75  Ex. 2247 at 42. 
76 Hinckley, Tr. Vol. 10, pp.  2447:8-14, 2477:2-22, 2481:22-2483:3, 2486:11-2487:8. 
77 Ex. 2300. 
78 Ex. 2300. 
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2.1 along the western edge of the ESPA.79 It was acknowledged by several 

experts at hearing, including Rangen’s experts.80 

 The systematic error in predictions for the Rangen Model cell ranges 

from an average under-prediction of 6.1 cfs in the first eight years of the 

calibration period to an average over-prediction of 4.7 cfs in the last 10 

years of the calibration period.81 This error indicates ESPAM 2.1 predicts a 

larger impact of groundwater pumping on flows from the Curren Tunnel 

than actually exists.82 

 A likely explanation for this systematic error is the improvements in 

NSCC laterals in the late 1980s and again in the late 1990s which reduced 

seepage of surface water from canals and ditches off of the “W Lateral” 

immediately east of Rangen.83 The distinct changes in prediction error cor-

respond to episodes of conveyance system improvement by NSCC as found 

by IDWR Director Dreher in his 2005 Order: “decreases in the springs 

supplying the Rangen hatchery facilities can be correlated with repairs 

made to the facilities of the North Side Canal Company to reduce losses of 

surface water to ground water from the canal company’s facilities above 

those springs in 1987, 1998, and 2000.”84 IDWR modelling expert Dr. 

Wylie confirmed that ESPAM 2.1 assumes constant seepage percentages 

over the Modeling period, and that a change in the local water budget could 

in fact contribute to the systematic over-prediction of flows at Rangen.85 

                                                 
79 Ex. 1273E, 1273F. 
80 Brockway, Tr. Vol. 10, pp.  2369:8-2370:20. 
81 Ex. 2424. 
82 Ex. 2401 at 10; Brendecke, Tr. Vol. 11, pp.  2587:21-2588:1; 2646:3-7. 
83 Brendecke, Tr. Vol. 10, pp. 2584:5-2585:17, 2595:15-2597:20; Ex. 1416 at 54:6-12; 
Ex. 2396. 
84 In The Matter of Distribution of Water to Water Rights Nos. 36-15501, 36-02551, and 
36-07694, Second Amended Order at 6, ¶ 23 (May 19, 2005), excerpts attached as Ap-
pendix A. 
85 Wylie, Tr. Vol. 12, p. 2913:3-25; Ex. 1416 at 53:21-54:18. 
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 This would also partially account for ESPAM 2.1 reflecting higher 

transmissivity closer to the Hagerman Rim, when in reality the aquifer 

transmissivity should decrease. Where Modeled water levels are too low 

relative to the measured values, as occurs in the Rangen area, Model cali-

bration requires that transmissivities and drain conductances be corre-

spondingly higher to achieve the desired discharge. This causes ESPAM 

2.1 to exaggerate the effects of groundwater pumping on the amount of 

discharge from the Rangen Model cell.86  

 Not surprisingly, comparing measured water flows at Rangen with 

measured groundwater levels in nearby wells shows groundwater dis-

charge to be less sensitive to changes in ESPA groundwater levels than ES-

PAM 2.1 predicts.87 The MODFLOW computer program requires ESPAM 

2.1 to represent drain output (i.e. groundwater discharge) as the product of 

the drain conductance and the difference between the drain elevation and 

the elevation of the surrounding groundwater table.88 Exhibit 2197 shows 

the relationship in ESPAM2.1 between groundwater elevation and Rangen 

“drain” (springs plus Curren Tunnel). The slope of this line shows that, for 

every one foot increase in the elevation of the water table, ESPAM 2.1 pre-

dicts an additional 4.85 cfs will discharge from the Rangen drain. 

 However, exhibit 2247 compares measured water flows in Billingsley 

Creek (representing the cumulative amount of ESPA discharge from the 

Rangen Model cell) with measured groundwater levels in nearby wells, 

which shows that, for every one foot rise in the elevation of the water table, 

an additional 3 cfs will discharge at Rangen—38 percent less than what 

ESPAM 2.1 predicts.89  

 

                                                 
86 Brendecke, Tr. Vol. 11, pp. 2647:17, 2648:15; Ex. 2401 at 31. 
87 Exs. 1284 Appx. C; Ex. 2248 at Bates 10; Exs. 2204, 2205. 
88 Ex. 2401 at 4-3; Ex. 2296. 
89 Ex. 2247 at Bates 70; Ex. 2248 at Bates 10. 
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 This bias is even more pronounced when comparing discharge from 

the Curren Tunnel to measured groundwater levels. ESPAM2.1 can only 

predict the impact of pumping on the total groundwater discharge within a 

Model cell. In reality, a single model cells often contain multiple spring out-

lets, each with varying hydraulic controls that will each have unique re-

sponses as the ESPA water level changes, as occurs in the Rangen cell with 

the Curren Tunnel and the lower springs. To accommodate this limitation, 

the Final Order attributes 63 percent of the impact predicted by ESPAM2.1 

to the Curren Tunnel, and the remaining percent to the lower springs.90   

 For example, if a one foot change in water level produces a 4.85 cfs 

change in total Rangen flow, the change in flow of the Curren Tunnel is as-

sumed to be 63 percent of that value, or 3.06 cfs. However, the actual, 

measured response between Curren Tunnel flows and water levels in the 

nearby Rangen Monitoring Well is much smaller, with a one foot change in 

water level increasing Tunnel discharge by only 1.37 cfs.91 This further in-

dicates ESPAM 2.1 significantly over-predicts the effects of groundwater 

pumping on flows from the Curren Tunnel. 

3.7 Curren Tunnel water rights. 

 Exhibit 2315 is a list of water rights with the Curren Tunnel as the 

source. Rangen owns the three most junior rights: 36-15501 (1957 priority 

date /1.46 cfs), 36-2551 (1962 priority date /48.54 cfs), and 36-7694 

(1977 priority date /26 cfs).92 The Final Order found material injury to the 

two most junior rights.93 

 There are nine irrigation water rights from the Tunnel that are senior in 

priority to Rangen’s water rights. They collectively authorize the diversion 

                                                 
90 Final Order at 33, 39, 41 (R. Vol. 21, pp. 4190, 4196, 4198). 
91 Ex. 2247 at 28; Ex. 2205; Brendecke, Tr. Vol. 11, pp. 2605:19-2606:2. 
92 Final Order at 4162 (R. Vol. 21, p. 4162).  
93 Final Order at 41 (R. Vol.  21, p. 4198). 
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of 10-12 cfs.94 However, little if any water from the Curren Tunnel has 

been diverted for irrigation since 2003 when North Snake Ground Water 

District constructed the Sandy Pipe to deliver surface water from NSCC to 

farmland south of Rangen that was previously irrigated with water from 

the Tunnel.95 Because of the Sandy Pipe, Rangen has since 2003 received 

water from the Tunnel that would have otherwise been delivered to senior 

rights for irrigation purposes.96 

3.8 Rangen. 

A. Diversion and conveyance system. 

 Rangen conveys water from the Curren Tunnel through two separate 

pipe systems. A white PVC pipe (the “White Pipe”) resting on the floor of 

the Tunnel, shown in exhibit 1452, collects water inside the Tunnel and 

transports it to Rangen’s Greenhouse, Hatch House, and residential build-

ings at the hatchery.97  

 Water not collected into the White Pipe discharges from the mouth of 

the Tunnel into a concrete collection box commonly known as the 

“Farmer’s Box” where it can be diverted into any of three steel pipes run-

ning to the farmland south of Rangen.98 Water that isn’t diverted into the 

irrigation pipes is conveyed through two larger pipes to a second concrete 

collection box several feet downhill commonly known as the “Rangen 

Box.”99 Water in the Rangen Box is conveyed through a 14-inch steel pipe 

to Rangen’s “Small Raceways,” from there to the “Large Raceways,” and 

finally to the “CTR Raceways,” as shown on exhibit 2286.  

                                                 
94 Brendecke, Tr.  Vol. 9, pp. 2033:13-16, 2035:14-18; Ex. 2315. 
95  Carlquist Tr. Vol. 7, pp. 1706:3 – 1707:20, Brendecke Tr. Vol. 9, pp. 2081:2 – 2082:4. 
96 Erwin, Tr. Vol. 1, p. 247:17-23; Brendecke Tr. Vol. 9, p. 2081:13-20. 
97 Courtney, Tr. Vol. 2, pp. 384:24-385:3; Sullivan, Tr. Vol. 6, p. 1340:11-14; Rogers, Tr. 
Vol. 8, p. 1798:14-17. 
98 Ex. 2401 at 3-3.   
99 Exs. 3651, 3652, & 3653. 
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 Water not delivered through the 14-inch pipe is discharged out the side 

of the Rangen Box onto the basalt rock field below it, and eventually makes 

its way to Billingsley Creek. 

 Rangen also has a headgate on Billingsley Creek from which water has 

been diverted into its Large Raceways. However, since none of Rangen’s 

water rights identify Billingsley Creek as a source, and Range does not have 

an authorized point of diversion at that location, the Director ruled Rangen 

does not have a valid right to divert water from Billingsley Creek.100 

B. Fish rearing facilities. 

 As its name suggests, the Hatch House is used to hatch fish eggs and 

rear them to about 2 ½ - 3 inches.101 Rangen receives sufficient water from 

the Curren Tunnel to fully operate the Hatch House.102  

 Rangen added the Greenhouse in 1992 as a dedicated research facility 

to provide a more controlled environment for research.103 It is not used in 

Rangen’s fish-rearing cycle, but it can be used to rear fish of all sizes.104 

Rangen receives sufficient water to fully operate the Greenhouse.105 

 The Small Raceways are used to rear fish for approximately 6 to 8 

weeks to a length of 2.5 to 5 inches.106 The Small Raceways were enlarged 

in the early 1980s.107 Rangen receives sufficient water from the Curren 

Tunnel to fill the Small Raceways, but not enough to provide the desired 

                                                 
100 Final Order at 32, ¶ 15 (R. Vol. 21, p. 4189). 
101 Smith, Tr. Vol. 3, p. 772:5-9. 
102 Ramsey, Tr. Vol. 3,  p. 701:8-14; Tate, Tr. Vol. 4, p. 894:16-23, Ex. 2423. 
103 Courtney, Tr. Vol. 1, p. 61:15-22. 
104 Tate, Tr. Vol. 4, pp. 893:17-23, 24-894:3. 
105 Ramsey, Tr. Vol. 3, p. 711:14-17. 
106 Maxwell, Tr. Vol. 2, pp. 318:22-25, 319:12-15; Ex. 2423. 
107 Babington, Tr. Vol. 1, pp. 203:21-204:5. 
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rate of flow through them.108 Rangen does not rear fish in the Small Race-

ways continuously.109  

 The Large Raceways and the CTR Raceways are used to grow fish out 

to 11 inches. Rangen does not currently receive sufficient water to provide 

the desired rate of flow through the Large Raceways and CTR Raceways.   

C. Beneficial use of water. 

 Rangen is in the business of producing and selling various types of an-

imal feed, including fish feed.110 The Rangen hatchery was originally con-

structed to conduct trout-related research in support of its aquaculture feed 

business.111  

 Rangen performed a great deal of research during the first few decades 

of the hatchery’s operation. While some research is still conducted, fish 

feed formulae have advanced to the point that little more is to be gained. 

Rangen asserted it needs more water to conduct additional research in its 

outdoor raceways,112 yet Rangen has done very little research outdoors in 

the past, and any research that could be done outdoors could be done more 

accurately in the Greenhouse.113 The Greenhouse is the best facility for re-

search on fish of all sizes at Rangen,114 the vast majority of the research 

performed at Rangen has occurred in the Greenhouse,115 and Rangen’s re-

search documentation does not evidence a need to conduct research out-

doors.116 Rangen has always received and continues to receive enough wa-

                                                 
108 Ramsey, Tr. Vol. 3, pp. 662:16-663:13, 711:18-712:6. 
109 Maxwell, Tr. Vol. 2, p. 324:2-16. 
110 Courtney, Tr. Vol. 1, p. 54:4-14, Ex. 2128 at 7.  
111 Ex. 2384; Ex. 1015 at Rangen Bates No. 1590. 
112 Kinyon, Tr. Vol. 3, pp. 529:21-530:16; Ramsey, Tr. Vol. 6, p. 1203:9-21. 
113 Woodling, Tr. Vol. 6, pp. 1254:11-19, 1240:20-1241:9; Ramsey, Tr. Vol. 6, p. 1203:9-
21. 
114 Woodling, Tr. Vol. 6, pp. 1236:25-1238:19, 1247:22-1249:3, 1254:11-16; Ramsey, 
Tr. Vol. 6, p.  1203:13-21. 
115 Ramsey, Tr.  Vol. 3, pp. 715:2-7, 717:8. 
116 Ramsey, Tr. Vol. 3, pp.  716:8-717:8. 
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ter from the Curren Tunnel to operate the Greenhouse,117 yet Rangen no 

longer uses the Greenhouse and has not used it for some time.118 Moreover, 

any fish studies Rangen does want to do can be conducted in other facili-

ties, as is common in the industry.119 All of this indicates the hatchery simp-

ly does not hold the same research value to Rangen as it once did. 

 Compounding matters is that Rangen does not wish to use the hatchery 

to produce fish commercially. More than 95 percent of the income from 

Rangen’s aquaculture division comes from the sale of fish feed.120 To avoid 

alienating its fish feed customers, Rangen has made a business decision to 

not produce fish commercially,121 going so far as to not lease other fish 

production facilities in order to avoid impairing relations with commercial 

producers who buy Rangen fish feed.122 

 Instead, Rangen has since 2004 used its facility to raise “conservation 

fish” for Idaho Power to stock in lakes and rivers.123 The Idaho Power con-

tract requires Rangen to deliver fish to Idaho Power three times annually: 

125,000 in March, 125,000 in August, and 60,000 in November.124  

 Raising conservation fish requires a lower fish density (fish aren’t 

packed as tightly in the raceways) and a higher flow index (more water flow 

per fish) than raising commercial fish, so Rangen would not be expected to 

raise as many fish as a commercial producer would with the same amount 

of water and raceway space.125 However, the Idaho Power contract pays 

                                                 
117 Ramsey, Tr. Vol. 3, p. 711:14-17; Tate, Tr. Vol. 4, p. 894:16-23. 
118 Woodling, Tr. Vol. 6, pp. 1238:20-1239:2. 
119 Woodling, Tr. Vol. 6, p. 1254:1-10. 
120 Courtney, Tr. Vol. 1, p. 128:7-10. 
121 Kinyon, Tr. Vol. 2, pp. 512:12 – 513:1. 
122 Kinyon, Tr. Vol. 2, p. 512:6-11. 
123 Tate, Tr. Vol. 4, p. 901:1-5. 
124 Tate, Tr. Vol. 4, pp. 855:16-21, 860:6-862:14; Courtney, Tr. Vol. 2, p. 316:18-20. 
125 Kinyon, Tr. Vol. 2, p. 482:9-14. 
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more than raising fish for commercial purposes.126 And Rangen has always 

received and currently receives sufficient water to meet its obligations to 

Idaho Power.127 

 Rangen claims it needs more water so it can raise more fish, yet it could 

not put on any evidence of how much more water it needs, how many more 

fish it would raise, and what it would do with them.128 Rangen’s aquacul-

ture expert did not review production records and could not offer an opin-

ion on how much more water Rangen needed to raise more fish,129 nor has 

Rangen employed a hatchery manager or performed a formal analysis of 

fish production since 2003 when their last hatchery manager left.130 

 What’s remarkable is that Rangen claims to need more water to raise 

fish, yet it has for years raised far fewer fish than it is capable of with its 

current water supply. Tom Rogers, the Idaho Department of Fish & Game’s 

hatchery program manager for 37 years, reviewed Rangen’s fish produc-

tion records and discovered that Rangen could raise 137,000 more fish 

annually with its current water supply—within the density and flow re-

quirements required by Idaho Power—simply by ordering fish eggs more 

often and more carefully managing its water supply.131 If Rangen was truly 

interested in raising more fish, it has a number of options available to sub-

stantially increase production with its current water supply, including:  

a) Ordering more fish eggs. Rangen orders three lots of eggs to satisfy 
the Idaho Power contract: two lots of 125,000 eggs and one lot of 

                                                 
126 Kinyon, Tr. Vol. 3, p. 527:16-17; Tate, Tr. Vol. 4, p. 901:11-14. 
127 Courtney, Tr. Vol. 2, pp. 531:18-23, 532:9-13; Kinyon, Tr. Vol. 2, p. 507:3-10; Ram-
sey, Tr. Vol. 3, p. 701:8-14. 
128 Kinyon, Tr. Vol. 2, pp. 498:12-17, 504:22-506:11. 
129 Smith, Tr. Vol. 4, pp. 831:17-835:1. 
130 Kinyon, Tr. Vol. 2, p. 491:11-16. 
131 Rogers, Tr. Vol. 8, pp. 1825:13 – 1826:1. 
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60,000 eggs.132  The 60,000 egg lot is far below the carrying capaci-
ty of Rangen’s facility and water supply.133 

b) Rearing more cycles of fish annually. Rangen has in the past reared 
up to seven cycles of fish annually.134 Rangen presently rears only 
three cycles of fish because that is all that is necessary to meet its 
obligation to Idaho Power, though it could raise more cycles.135 

c) Moving fish between rearing facilities at different times.136 Doing 
this would allow Rangen to raise 38,000 more fish in the Small 
Raceways and stay within the Idaho Power contract flow and densi-
ty restrictions.137 

d) Timing fish cycles to take advantage of peak flows, which is a 
standard practice in the industry.138 

e) Carefully managing its water supply. Most aquaculture facilities 
carefully measure and track water flows through each rearing facili-
ty,139 and carefully monitor oxygen and ammonia in the water sup-
ply,140 in order to maximize production. Rangen does neither. 

f) Recirculating water through the Rangen facility. Brockway Engi-
neering evaluated the possibility of recirculating water through the 
Rangen facility in 1995 and deemed it a feasible way of putting 
more water in Rangen’s raceways.141 

 In sum, Rangen’s allegations that it would raise more fish and conduct 

more research if it had more water are contradicted by its actions. As a mat-

ter of practice, Rangen operates its facility simply to satisfy its lucrative 

                                                 
132 Tate, Tr. Vol. 4, pp. 860:7-861:16. 
133 Woodling, Tr. Vol. 6, p. 1302:5-18. 
134 Maxwell, Tr. Vol. 2, p. 323:13-15. 
135 Woodling, Tr. Vol. 6, p. 1302:5-18; Rogers, Tr. Vol. 8, pp. 1833:14-23, 1863:20-25. 
136 Rogers, Tr.  Vol. 8, p. 1824:13-24. 
137 Rogers, Tr. Vol. 8, p. 1826:2-6. 
138 Ex. 3333; Roger, Tr.  Vol. 8, pp. 1829:22-1830:15; Woodling, Tr. Vol. 6, pp. 1295:22-
1296:6. 
139 Rogers, Tr. Vol. 8, pp. 1834:14-20, 1836:6-1838:25, 1844:17-19, 1847:17-21. 
140 Rogers, Tr. Vol. 8, pp. 1839:4-17, 1940:23-1941:4. 
141 Ex. 1203. 



IGWA’s Opening Brief – 30 

contract with Idaho Power.142 Idaho Power needs a limited number of fish, 

Rangen has enough water to raise those fish with its current water supply, 

and Rangen manages its facility to meet that number. While Rangen orders 

extra eggs to provide a cushion for fish mortality, selling the excess directly 

to random buyers in small quantities, the unavoidable fact is that Rangen 

raises far less fish than it is capable of with its current water supply, even 

within the density and flow constraints imposed by Idaho Power.  

D. Water measurement. 

 Accurate water measurements are necessary to maintain a proper flow 

index, which is a measure of the adequacy of flow to meet fish production 

criteria, making it vitally important to fish rearing and research purpos-

es.143 Not surprisingly, Rangen’s water measurement practices reflect its 

overall lack of effort to maximize fish production. 

 Rangen does not measure flow from the Curren Tunnel, Farmer’s Box, 

Rangen Box, White Pipe, 14-inch pipe to the Small Raceways, or the pipe 

from the Small Raceways to the Large Raceways.144 In fact, prior to this 

proceeding, Rangen did not know the flow capacities of the White Pipe or 

the 14-inch steel pipe. 145 Rangen still does not know the size or capacity of 

the pipe between the Small Raceways and Large Raceways.146 The lack of 

measured flow through Rangen’s fish rearing facilities makes it difficult to 

analyze the extent of beneficial use or waste of water.147  

 Rangen took water measurements mainly in the CTR Raceways and in 

Billingsley Creek at the Lodge Dam (adjacent to the CTR Raceways down-

                                                 
142 Tate, Tr. Vol. 4, pp. 875:17 – 877:3. 
143 Woodling, Tr. Vol. 6, p. 1249:4-18; Rogers, Tr. Vol. 8, pp. 1844:17-19, 1834:14-20; 
1847:17-24. 
144 Maxwell, Tr. Vol. 2, p. 322:5-19. 
145 Tate, Tr. Vol. 4, pp. 884:21-885:7, 889:7-14. 
146 Tate, Tr. Vol. 4, pp. 891:9-13. 
147 Sullivan, Tr. Vol. 7, p. 1560:17-24. 
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stream from the Bridge Diversion),148 then combined these measurements 

to calculate the total flow through its property.149 However, the Billingsley 

Creek measurement point includes water that does not flow through any of 

Rangen’s fish rearing facilities; thus, Rangen’s water measurements are 

not definitive of water actually put to beneficial use in its hatchery.150 

 Rangen’s water measurements were made using a nonstandard and 

uncalibrated measuring practice called “sticking the weir” that does not 

comply with IDWR requirements,151 and were proven to have systematical-

ly under-measured actual flow by 15.9 percent for many years.152 

4. Standard of Review 

 The Final Order is subject to review under the Idaho Administrative 

Procedure Act.153 It must be affirmed unless the Court determines the find-

ings, inferences, conclusions, or decisions of the Order are:  

(a)  in violation of constitutional or statutory provisions;  
(b)  in excess of the statutory authority of the agency;  
(c)  made upon unlawful procedure;  
(d)  not supported by substantial evidence on the record as a 

whole; or,  
(e)  arbitrary, capricious, or an abuse of discretion.154  

The Court must also find that, as a result of the error, “substantial rights of 

the appellant have been prejudiced.”155 

 Review of issues of fact must be confined to the record, and the Court 

should not substitute its judgment for that of the Director as to the weight 

                                                 
148 Ex. 1290; Courtney, Tr. Vol. 1, pp. 138:25-140:8; Maxwell, Tr. Vol. 1, p. 277:10-22. 
149 Maxwell, Tr. Vol. 1, pp. 281:7-14, Vol. 2, pp. 329:23-330:1; Ex. 1094. 
150 Courtney, Tr. Vol. 1, pp. 142:20-144:5. 
151 Luke, Tr. Vol. 5, p. 1113:2-7. 
152 Ex. 3358; Sullivan, Tr. Vo. 6, pp. 1428:22-1430:2. 
153 Idaho Code § 42-1701A(4). 
154 Idaho Code § 67-5279(3). 
155 Idaho Code § 67-5279(4). 
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of the evidence on issues of fact.156 If the evidence in the record is conflict-

ing, the Court must sustain the agency action so long as it is based on sub-

stantial evidence in the record.157 With respect to discretionary matters, 

courts defer to the agency decision unless the agency “acted without a rea-

sonable basis in fact or law.”158  

 If the agency’s action is not affirmed, it should be set aside in whole or 

in part, and remanded for further proceedings as necessary.159 

ISSUES PRESENTED 

1. The Idaho Ground Water Act governs administration of the 
State’s groundwater resources.160 The Curren Tunnel meets 
the statutory definition of a groundwater well under the 
Act. Did the IDWR violate the Act by treating the Tunnel as 
a surface water source? 

2. Idaho’s version of the prior appropriation doctrine requires 
reasonable beneficial use of water resources, which prohib-
its excessive waste or hoarding of water. Does the Final Or-
der inadequately apply the law of reasonable use by allow-
ing Rangen to command more than 100 times more water 
than it can put to beneficial use? 

2.1 Did the Director misinterpret the law by ruling he 
has “limited discretion” to apply the law of reason-
able beneficial use? 

2.2 Does the Final Order violate Idaho Code § 67-
5248 by not making findings of fact or conclusions 
of law concerning reasonable use of the ESPA as 
set forth in CM Rules 20.03 and 40.03?  

2.3 Did the IDWR abuse its discretion by not assigning 
any degree of uncertainty to ESPAM 2.1 predic-
tions for Rangen?  

                                                 
156 Idaho Code §§ 67-5277 and 67-5279(1).   
157 Barron v. Idaho Dep’t of Water Resources, 135 Idaho 414, 417 (2001). 
158 Lane Ranch Partnership v. City of Sun Valley, 145 Idaho 87, 88 (2007).   
159 Idaho Code § 67-5279(3). 
160 Idaho Code § 42-229. 
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2.4 Did the Director abuse his discretion by curtailing 
beneficial water use where less than one percent of 
the curtailed water will ever reach Rangen? 

2.5 Is the Director’s application of a different trim line 
that increases the number of curtailed water rights 
more than two hundred fold, without a rational, 
reasonable, and factually grounded explanation for 
the change, arbitrary, capricious, or an abuse of 
discretion? 

2.6 Does the Final Order violate Idaho Code § 67-
5248 by not making any conclusions of law con-
cerning IGWA’s argument that Rangen should be 
required to implement a recirculation system be-
fore seeking to curtail juniors? If not, is the Direc-
tor’s failure to require Rangen to improve its con-
veyance facilities an abuse of discretion? 

3. CM Rule 20.04 authorizes the IDWR to phase in curtail-
ment over five years to lessen the impacts of curtailment. 
Did the Director misinterpret the rule by phasing in mitiga-
tion as opposed to curtailment, and requiring junior water 
users to deliver more mitigation water to Rangen than it 
would receive from curtailment?  

 

SUMMARY OF THE ARGUMENT 

 For decades the State of Idaho encouraged groundwater development 

in the Magic Valley by passing legislation and adopting policies to protect 

sustainable groundwater use, and by issuing thousands of groundwater 

rights after determining they would not injure existing (senior) water uses. 

The Final Order reverses all of that in one fell swoop, shutting down more 

than half of the groundwater rights in the Magic Valley and laying the 

foundation to shut down the remainder. The judiciary must provide correc-

tive guidance to preserve meaningful application of the law of reasonable 

water use, and prevent excessive waste and hoarding of the ESPA. 

 The Final Order overreaches in three key respects. First, it mistakenly 

excuses Rangen from the Ground Water Act by administering the Curren 
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Tunnel as a surface water source even though it meets the definition of a 

groundwater well under the Act. This freed Rangen from its obligation un-

der the Act to deepen the Tunnel to access the abundant groundwater sup-

ply available at lower elevations. 

 Second, the Final Order fails to adequately apply the law of reasonable 

water use. This failing is fundamentally the result of a mistaken assump-

tion by the Director that he has “limited discretion” to prevent unreasona-

ble waste and hoarding of water, but it is also manifest by the Director’s re-

fusal to assign a level of uncertainty to ESPAM predictions, expansive cur-

tailment of every junior groundwater right in the Magic Valley, and refusal 

to require Rangen to improve its diversion and conveyance facilities before 

seeking to curtail junior water use.  

 Third, the Final Order misapplies CM Rule 20.05 by phasing in mitiga-

tion (as opposed to phasing in curtailment) in a manner that requires junior 

users to provide more mitigation water to Rangen than it would receive 

from curtailment. 

 Therefore, IGWA asks this Court to set aside the Final Order and re-

mand it to the IDWR with the following instructions: 

1. Apply the reasonable pumping level requirement of the 
Act to the Curren Tunnel.  

2. Apply the law of reasonable water use, without assuming 
limited discretion, by deciding the point at which the ex-
ercise of priority results in unreasonable use of the ESPA, 
and provide a reasoned statement in support of the deci-
sion, with reference to underlying facts and inferences, 
sufficient to provide meaningful judicial review.  

3. Assign a margin of error or uncertainty to ESPAM 2.1 
predictions for Rangen, and explain how it is taken into 
account in the remand decision. 

4. Allowing a senior to command 100 times more water than 
it will put to beneficial use is unreasonable as a matter of 
law, and an abuse of discretion. 
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5. If disparate trim lines are applied, provide a reasonable, 
rational, and factually grounded explanation to support 
the disparity. 

6. Decide whether Rangen should be required to improve its 
diversion and conveyance system by implementing a re-
circulation system before seeking to curtail juniors. 

7. Curtailment may be phased in over five years, but juniors 
should not be required to provide substantially more miti-
gation than Rangen would receive from curtailment. 

 

ARGUMENT 

1. The Curren Tunnel meets the statutory definition of a groundwa-
ter well, and must be administered as such. 

 The foundational tenet of Idaho water law is that “first in time is first in 

right.”161 It applies to all of the State’s water resources, but the manner in 

which it applies differs between surface and ground water.   

 Allocating surface water by priority is relatively straight-forward. Since 

surface water flows through defined channels where it can be observed and 

measured, the IDWR can shuttle water from one surface water user to an-

other simply by opening and closing headgates and shepherding it through 

creeks, rivers, canals, and ditches. When a junior surface water right is cur-

tailed, usually nearly all of the water that could have been used by the jun-

ior is delivered to the senior in a matter of hours or, at most, a few days. 

 Administration by priority in this manner facilitated maximum devel-

opment of Idaho’s surface water resources. Water users could analyze wa-

ter delivery records, determine the amount of water available under a giv-

en priority date, and develop projects suited to available water supplies. For 

example, once the earliest and most reliable river flows were fully devel-

oped, farmers utilized more ephemeral flows under later-priority rights to 

raise crops such as wheat and barley that have shorter irrigation seasons. 
                                                 
161 Idaho Code § 42-106; see also Idaho Const. Art. 15, § 3. 
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And after natural summertime flows were fully developed, they built reser-

voirs to capture winter flows and spring runoff for use later in the summer.  

 In this way, the priority system has accomplished its objective. Priority 

system is not an end unto itself, but a means to an end: “the entire water 

distribution system under Title 42 of the Idaho Code is to further the state 

policy of securing the maximum use and benefit of its water resources.”162  

 Direct delivery of water between senior and junior water users through 

defined channels works very well to maximize beneficial use of surface wa-

ter resources. 

 Groundwater is different. It does not flow in defined channels, is not 

readily observed or measured, and cannot be shepherded from one water 

user to another. If a junior priority water right is curtailed, water that could 

have been used by the junior does not simply flow downstream to the sen-

ior water user. Rather, the effect of curtailment radiates outward in all di-

rections through the aquifer, with only a fraction of the water benefitting 

the senior, and it often takes years or even decades to be fully realized. 

 When pump technology, cheap hydropower, a rapidly expanding elec-

tric grid, and the discovery of a gigantic aquifer combined to make exten-

sive groundwater development feasible in Idaho, the State desperately 

wanted to seize the opportunity. But there was one formidable obstacle. 

The Idaho Supreme Court had in 1933 ruled in Noh v. Stoner that holders 

of junior groundwater rights cannot withdraw groundwater if it will cause 

any injury to senior water users.163 This ruling enabled the most senior wa-

ter rights to effectively control Idaho’s aquifers by demanding that the 

                                                 
162 Nettleton v. Higginson, 98 Idaho 87, 91 (1977); see also Poole v. Olaveson, 82 Idaho 496, 
502 (1960) (“The policy of the law of this State is to secure the maximum use and benefit, 
and least wasteful use, of its water resources.”) and Parker v. Wallentine, 103 Idaho 506, 
513 (1982) (“it is clearly state policy that water be put to its maximum use and benefit.”). 
163 Noh v. Stoner, 53 Idaho 651 (1933); see also Baker v. Ore-Idaho Foods, Inc., 95 Idaho 
575, 581 (1973) (explaining that under Noh, “the only way that a junior can draw on the 
same aquifer is to hold the senior harmless for any loss incurred as a result of the junior’s 
pumping.”) 
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groundwater table be maintained at peak level. A single, shallow well could 

block all subsequent groundwater use. Naturally, the Noh decision had a 

chilling effect on groundwater development.  

 The Idaho Legislature recognized that groundwater exists in a very dif-

ferent hydrologic environment than surface water, and that the doctrine of 

priority must be adapted to that environment if there was to be significant 

development of Idaho’s aquifers. Accordingly, the Legislature passed the 

Ground Water Act in 1951, and amended it substantially in 1953, to pro-

vide a distinct framework for administering groundwater. 

 Instead of treating groundwater as if it can be channeled from one wa-

ter user to another, the Act provides for management of aquifers based on 

reasonable groundwater levels. In response to Noh, the Act declares: 

The traditional policy of the state of Idaho, requiring the wa-
ter resources of this state to be devoted to beneficial use in 
reasonable amounts through appropriation, is affirmed with 
respect to the ground water resources of this state as said 
term is hereinafter defined and, while the doctrine of “first in 
time is first in right” is recognized, a reasonable exercise of 
this right shall not block full economic development of un-
derground water resources. Prior appropriators of under-
ground water shall be protected in the maintenance of rea-
sonable ground water pumping levels as may be established 
by the director of the department of water resources as herein 
provided.164 

 Under the Act, a senior cannot curtail juniors simply because the water 

table drops. Rather, the Act authorizes curtailment only if the junior diver-

sion would (1) “affect, contrary to the declared policy of this act, the pre-

sent or future use of any prior surface or ground water right,” or (2) “result 

in the withdrawing of the ground water supply at a rate beyond the reason-

ably anticipated average rate of future natural recharge.”165 

                                                 
164 Idaho Code § 42-226. 
165 Idaho Code § 42-237a(g). 
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 The Act’s prohibition of over-drafting an aquifer is obvious, since that 

would exhaust the groundwater supply and minimize beneficial use of the 

resource. As to a junior diversion affecting a senior in a manner “contrary 

to the declared policy of [the Act],” the Idaho Supreme Court explained in 

Baker v. Ore Idaho Foods this means seniors may curtail juniors “to the ex-

tent that pumping by the juniors may force seniors to go below the ‘reason-

able pumping levels’ set by the IDWA.”166 

 The Act does not define what constitutes a reasonable pumping level, 

but instead leaves it to the discretion of the Director in light of the directive 

that “a reasonable exercise of [priority] shall not block full economic devel-

opment of underground water resources.”167 The IDWR has since defined 

a reasonable pumping level as:  

A level established by the Director pursuant to Sections 42-
226, and 42-237a.g., Idaho Code, either generally for an area 
or aquifer or for individual water rights on a case-by-case ba-
sis, for the purpose of protecting the holders of senior-priority 
ground water rights against unreasonable lowering of ground 
water levels caused by diversion and use of surface or ground 
water by the holders of junior-priority surface or ground wa-
ter rights under Idaho law.168 

 The practical effect of administering groundwater based on pumping 

levels is that “senior appropriators are not entitled to relief if the junior ap-

propriators, by pumping from their wells, force seniors to lower their 

pumps from historic levels to reasonable pumping levels.”169 Under the 

Act, a senior “is not absolutely protected in either his historic water level or 

his historic means of diversion.”170 Rather,  

Our Ground Water Act contemplates that in some situations 
senior appropriators may have to accept some modification 

                                                 
166 Baker v. Ore-Ida Foods, Inc., 95 Idaho 575, 585 (1973). 
167 Idaho Code § 42-226. 
168 IDAPA 37.03.11.010.18. 
169 Baker, 95 Idaho at 585. 
170 Baker, 95 Idaho at 584 (internal cites omitted). 
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of their rights in order to achieve the goal of full economic 
development. . . . Priority rights in ground water are and will 
be protected insofar as they comply with reasonable pumping 
levels. Put otherwise, although a senior may have a prior right 
to ground water, if his means of appropriation demands an 
unreasonable pumping level his historic means of appropria-
tion will not be protected.171 

 The Idaho Supreme Court interpreted the Act in Clear Springs Foods, 

Inc. v. Spackman to require only appropriations of groundwater to comply 

with the reasonable pumping level requirement.172 Consequently, a signifi-

cant issue in this case is whether Rangen’s Curren Tunnel water rights ap-

propriate groundwater. If so, the Director has a duty to evaluate whether 

the Curren Tunnel is at a reasonable level, and, if not, require Rangen to 

deepen its diversion structure, as many of IGWA’s members have been re-

quired to do for their own groundwater diversions. 

 IGWA presented uncontested evidence that the Curren Tunnel quali-

fies as a groundwater well under the Act. The Act defines “well” as “an arti-

ficial excavation or opening in the ground more than eighteen (18) feet in 

vertical depth below land surface by which ground water of any tempera-

ture is sought or obtained.”173 It defines “groundwater” as “all water under 

the surface of the ground whatever may be the geological structure in 

which it is standing or moving.”174  

 The Curren Tunnel clearly meets the definition of a groundwater well. 

As explained in the Statement of Facts, it is an artificial excavation in the 

ground, 40 to 70 vertical feet below land surface, constructed to withdraw 

groundwater from the ESPA.175 Nonetheless, the Director declined to ad-

minister it as such, contending the “plain language of Rangen’s partial de-

                                                 
171 Id. 
172 Clear Springs Foods, Inc. v. Spackman, 150 Idaho 790, 804 (2011). 
173 Idaho Code § 42-230(b). 
174 Idaho Code § 42-230(a). 
175 Brendecke Report at 1-1 (Ex. 2401). 
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crees from the SRBA show that Martin-Curren Tunnel is unambiguously 

surface water.”176 This ruling is in error for three reasons.  

 First, the partial decrees contain no remark, condition, or other state-

ment that the Curren Tunnel is surface water. Rather, the Director inter-

prets the decrees, based on an IDWR agency rule, to conclude he must ad-

minister the Tunnel as surface water.  

 IDWR Adjudication Rule 60177 provides that adjudication claim forms 

should identify surface water sources by their official or common name, 

and groundwater sources as “ground water.”178 Because “Curren Tunnel” 

is a common name, the Director reached the conclusion that Rangen’s par-

tial decrees amount to a judicial declaration that Rangen’s water rights are 

not subject to the Ground Water Act.179  

 The Director over-reads the effect of the name of a water source. The 

purpose of the name is simply to identify the source from which the water 

user is authorized to divert. Since SRBA decrees describe the point of diver-

sion to only the nearest 40- or 10-acre tract of land, and since many 40- 

and 10- acre tracts have multiple water sources within them, the name of 

the source serves to identify which source water can be diverted from. It 

prevents people from switching from one source to another, without filing 

a transfer application with the IDWR.  

 While the naming constructs in Adjudication Rule 60 generally facili-

tated uniformity in naming water sources, the name of the senior’s source 

is not conclusive of how water rights will be administered in response to a 

delivery call. As the Idaho Supreme Court pointed out in American Falls 

                                                 
176 Order Granting in Part and Denying in Part Rangen’s Motion for Partial Summary 
Judgment Re: Source, p. 4 ¶ 2 (Apr. 22, 2013) (R. Vol. 15, p. 3144). 
177 IDAPA 37.03.01.060.02.c. 
178 Id. 
179 Order Granting in Part and Denying in Part Rangen’s Motion for Partial Summary 
Judgment Re: Source, p. 4 ¶ 2 (Apr. 22, 2013) (R. Vol. 15, p. 3144). 
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Reservoir District No. 2 v. IDWR (“AFRD2”), “water rights adjudications 

neither address, nor answer, the questions presented in delivery calls.”180 

 Second, the applicability of the Ground Water Act is not dependent up-

on the name of the water source on the senior’s water right license or de-

cree. The Act explicitly governs “all rights to the use of ground water, 

whenever or however acquired.”181 And it defines “groundwater” based on 

hydrologic fact (“all water under the surface of the ground whatever may 

be the geological structure in which it is standing or moving”), not by the 

source listed on a water right license or decree.  

 Since the Curren Tunnel meets the statutory definition of a groundwa-

ter well under the Act, it is subject to the Act, irrespective of the fact most 

groundwater diversion do not have unique names. 

 Third, to the extent Adjudication Rule 60 conflicts with the Ground 

Water Act, the Act controls. While administrative rules may be given the 

force and effect of law, they do not rise to the level of statutory law.182 Con-

sequently, “administrative rules are invalid which do not carry into effect 

the legislature’s intent as revealed by existing statutory law.”183 Thus, Ad-

judication Rule 60 cannot be construed in a manner that forces the Direc-

tor to fallaciously administer a groundwater diversion as if it is a surface 

water diversion structure, contrary to the plain language of the Act. 

 Because the Director mistakenly treated the Curren Tunnel as a sur-

face water diversion, he did not did not evaluate whether junior diversions 

had caused the water table to drop below a reasonable level at Rangen, or 

whether Rangen is required to lower its diversion point to access the abun-

dant groundwater supply at a lower elevation. 

                                                 
180 AFRD2, 143 Idaho 862, 876 (2007). 
181 Idaho Code § 42-229. 
182 Mead v. Arnell, 117 Idaho 660 (1990).   
183 Holly Care Ctr. v. Dep't of Employment, 110 Idaho 76, 78 (1986). 
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 This omission is significant because groundwater levels in the Hager-

man area are stable,184 and Rangen could readily access more water simply 

by deepening or lowering the Curren Tunnel.185 Rangen’s own engineers 

concluded that substantially more water could be obtained by lowering the 

elevation of Curren Tunnel.186 

 Therefore, IGWA asks this Court to remand this matter with an in-

struction to apply the reasonable pumping level requirement of the Act to 

the Curren Tunnel. 

2. The Final Order inadequately applies the law of reasonable use, 
allowing excessive waste and hoarding of the ESPA.  

 As discussed above, priority is a fundamental tenet of Idaho water law. 

But it “is not an absolute rule without exception.”187 Juxtaposed against the 

doctrine of priority is the doctrine of reasonable beneficial use. In Idaho, as 

in other prior appropriation states, “beneficial use acts as the measure and 

limit upon the extent of a water right.”188  

 The Final Order errs in its application (or lack thereof) of the law of 

reasonable beneficial use in multiple respects. Before addressing each er-

ror, a brief review of the law and its implications is necessary. 

 Usually, administration by priority is in harmony with the policy of the 

law to secure the maximum use and benefit, and least wasteful use, of the 

State’s water resources.189 Occasionally, however, it may have the opposite 

effect, by enabling a senior water user to command far more water than he 

needs to accomplish his beneficial use (referred to as “hoarding”), or by 

causing water to be wasted. When this occurs, the senior’s means of appro-
                                                 
184 Final Order, p. 16, ¶ 74 (R. Vol. 21, p. 4173); Carlquist, Tr. Vol. 7, p. 1683:18-25; 
Ex.1250.  
185 Hinkley Tr. Vol. 9, pp. 2237:18 – 2243:3. 
186 Ex. 2040.  
187 AFRD2, 143 Idaho at 880. 
188 A& B Irrigation Dist. v. Spackman, 155 Idaho 640, 650 (2013). 
189 Poole, 82 Idaho at 502; see also Clear Springs Foods, 150 Idaho at 808. 
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priation or diversion is deemed unreasonable, and the senior is precluded 

from curtailing junior water use. 

 For example, in Van Camp v. Emery a senior water user sought to occu-

py the entire flow of a stream, even though only a small portion of it was 

needed to irrigate his crops, depriving juniors of the ability to use the 

rest.190 The Idaho Supreme Court found this to be unreasonable, holding:  

In this arid country where the largest duty and the greatest 
use must be had from every inch of water in the interest of ag-
riculture and home-building, it will not do to say that a 
stream may be dammed so as to cause sub-irrigation of a few 
acres at a loss of enough water to surface-irrigate ten times as 
much by proper application.191  

 Similarly, the United States Supreme Court (applying Idaho law) relied 

on Van Camp to essentially deny a water call in Schodde v. Twin Falls Land 

&  Water Company.192 There, a senior water user (Schodde) sought to re-

cover damages caused by junior priority diversions that interfered with his 

water supply. Schodde had at great expense constructed a series of water 

wheels to divert water from the Snake River for use on his adjacent farm.193 

A dam was later constructed downstream to divert water into the Twin 

Falls Canal under junior rights.194 The dam “destroyed the current in the 

river by means of which plaintiff’s water wheels were driven,” making it 

impossible for Schodde to divert water from the River.195 He suffered dam-

ages totaling $56,650 (more than $1.3 million in today’s dollars) as a direct 

result of junior water use.196 

                                                 
190 Van Camp v. Emery, 13 Idaho 202 (1907). 
191 Id. at 208. 
192 Schodde v. Twin Falls Land &  Water Co., 224 U.S. 107 (1912). 
193 Id. at 114-116. 
194 Id.  
195 Id. at 116.  
196 Id.  



IGWA’s Opening Brief – 44 

 This created quite a conundrum. On one hand, the Court “recognized 

fully the right of the plaintiff to the volume of water actually appropriated 

for a beneficial purpose.”197 On the other hand, it understood that protect-

ing Schodde’s means of diversion would severely inhibit full development 

of the River. The Court noted the Twin Falls Canal was constructed “for 

the purpose of supplying water for irrigation and domestic purposes to the 

settlers on about 300,000 acres of arable and arid lands,” for many land-

owners “there is no other supply available for irrigation, stock, domestic, or 

manufacturing purposes except the water from said canal,” and “without 

the dam the Twin Falls scheme with all its present great promise fails.”198 

 The answer to this problem laid in the law of reasonable use, which the 

Court recognized has constitutional underpinnings: 

As by Art. 15, Sec. 3, Constitution of Idaho, all unappropriat-
ed waters are subject to appropriation, it follows that all water 
that plaintiff has legally appropriated belongs to him, but all 
other is subject to appropriation. It is unquestioned that what 
he has actually diverted and used upon his land, he has ap-
propriated, but can it be said that all the water he uses or 
needs to operate his wheels is an appropriation? As before 
suggested, there is neither statutory nor judicial authority 
that such a use is an appropriation. Such use also lacks one of 
the essential attributes of an appropriation; it is not reasona-
ble.199 

 The Court reasoned further that “to uphold as an appropriation the use 

of the current of the river to the extent required to work the plaintiff’s [sic] 

wheels would amount to saying that a limited taking of water from the river 

by appropriation for a limited beneficial use, justified the appropriation of 

all the water in the river as incident to the limited benefit resulting from the 

use of the water actually appropriated.”200 The Court rejected this notion, 

                                                 
197 Id. at 117.  
198 Id. at 116, 118.  
199 Schodde, 224 U.S. at 117-18. 
200 Id. at 117. 
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concluding “there was no right under the constitution and laws of the State 

of Idaho to appropriate the current of the river so as to render it impossible 

for others to apply the otherwise unappropriated waters of the river to ben-

eficial uses.”201 

 Significantly, the ruling that Schodde’s means of appropriation was un-

reasonable was not dependent upon the availability of alternative means of 

diverting water. Junior diversions had made it “impossible for plaintiff to 

so arrange or change his said dams or water wheels or flumes, or to build or 

construct other dams or water wheels or flumes that will raise any water 

whatever from said stream that can be used upon the plaintiff’s lands.”202 

As a result, Schodde had “not been able to irrigate said lands or any part 

thereof or to raise profitable crops thereon or to use the same as pasture 

lands, and will not in the future be able to irrigate said lands or to raise 

profitable crops or any crops thereon, as long as [the junior]’s dam is main-

tained.”203 Yet, that did not prevent the Court from ruling he “cannot divert 

it by the means he first adopted for taking water from the river.”204 While 

Schodde retained the right to divert and use water from the Snake River 

(should he find a way to do it), he was not permitted to obstruct full devel-

opment of the resource. 

 The Idaho Supreme Court has used similar reasoning to deny delivery 

calls where the senior is not using water efficiently. In Clark v. Hansen, the 

Court refused to allow a senior to have his full water right delivered to the 

end of his ditch because it would require diverting ten times as much water 

                                                 
201 Id.  
202 Schodde, 224 U.S. at 116. 
203 Id. 
204 Id. at 119. 
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at the head.205 The Court denied the senior’s right to call for additional wa-

ter, finding ninety percent conveyance loss to be “against public policy.”206  

 Similarly, in Basinger v. Taylor the Court held a conveyance loss of fifty 

percent to be “unreasonable, excessive and against public policy,” explain-

ing a water user “is entitled allowance for only a reasonable loss in con-

ducting water from the point of diversion to the place of use.”207 

 These decisions demonstrate that what makes an appropriation or di-

version unreasonable is its effect on beneficial use of the resource as a 

whole. Commanding large amounts of water to support beneficial use of 

only a small portion of it, as occurred in Van Camp and Schodde, is prohibit-

ed not because it harms the senior, but because it impedes maximum use of 

the resource by junior water users. Likewise, wasting water, as occurred in 

Clark and Basinger, is not prohibited because it harms the senior, but be-

cause it prevents juniors from putting that water to beneficial use. 

 To illustrate, the ruling that Schodde’s means of diversion was unrea-

sonable had nothing to do with the efficiency of his water delivery system. 

By all indications his water wheels and flumes were an effective and effi-

cient means of diverting and transporting water to his property. Nothing in 

the decision suggests otherwise. Yet, the Court declared the appropriation 

“not reasonable” because it would have unreasonably impeded full devel-

opment of the resource by juniors.208 Despite real harm from junior diver-

sions, the Court denied any relief to Schodde, explaining “the right of ap-

propriation must be exercised with some regard to the rights of the pub-

lic.”209 “It is not an unrestricted right,” the Court stated, but “must be exer-

cised with reference to the general condition of the country and the neces-

                                                 
205 Clark v. Hansen, 35 Idaho 449, 455 (1922). 
206 Id. 
207 Basinger v. Taylor, 36 Idaho 591, 597 (1922). 
208 Schodde, 224 U.S. at 118. 
209 Id. at 120. 
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sities of the people, and not so to deprive a whole neighborhood or com-

munity of its use and vest an absolute monopoly in a single individual.”210 

 As explained above, the doctrine of reasonable use is the lynchpin of 

the Ground Water Act and its directive that “a reasonable exercise of [pri-

ority] shall not block full economic development of underground water re-

sources” applies to all “ground water resources of this state.”211 While the 

Clear Springs Foods decision ruled that provisions relating to pumping lev-

els apply to well users specifically, the Act’s objective optimize beneficial 

use applies to all “ground water resources of this sate.”212 As such, any sen-

ior who claims a right to groundwater must realize that “in some situations 

senior appropriators may have to accept some modification of their rights 

in order to achieve the goal of full economic development.”213 

 With this background, it is not surprising the law of reasonable use is a 

central feature of the CM Rules. The “General Statements of Purpose and 

Policies” include the following: 

Reasonable Use of Surface and Ground Water. These 
rules integrate the administration and use of surface and 
ground water in a manner consistent with the traditional pol-
icy of reasonable use of both surface and ground water.  . . .  
An appropriator is not entitled to command the entirety of 
large volumes of water in a surface or ground water source to 
support his appropriation contrary to the public policy of rea-
sonable use of water as described in this rule.214 

The CM Rules reinforce the doctrine by explicitly requiring the Director to 

consider reasonable use when responding to a water call: 

Reasonable Exercise of Rights. In determining whether 
diversion and use of water under rights will be regulated un-
der Rule Subsection 040.01.a. or 040.01.b., the Director 

                                                 
210 Id. at 121 (quoting Basey v. Gallagher, 87 U.S. 670, 683 (1874)). 
211 Idaho Code § 42-226. 
212 Id. 
213 Clear Springs Foods, 150 Idaho at 802 (quoting Baker, 95 Idaho at 544). 
214 CM Rule 20.03 (IDAPA 37.03.11.020.03). 



IGWA’s Opening Brief – 48 

shall consider whether the petitioner making the delivery call 
is suffering material injury to a senior-priority water right and 
is diverting and using water efficiently and without waste, 
and in a manner consistent with the goal of reasonable use of 
surface and ground waters as described in Rule 42.215  

CM Rule 42 then lists a number of factors the Director may consider when 

“determining material injury and reasonableness of water diversions,”216 

the first of which is: “The amount of water available in the source from 

which the water right is diverted”217—a clear reference to the policy reflect-

ed in Van Camp, Schodde, Clark, Basinger, the Ground Water Act, and CM 

Rule 20.03 that a senior water user is not entitled to command large vol-

umes of water to support his beneficial use of only a fraction thereof. 

 The Idaho Supreme Court recently reaffirmed the relevance and mate-

riality of the doctrine of reasonable use in its recent AFRD2, Clear Springs 

Foods, and A& B Irrigation District decisions.  

 In AFRD2 the Court held the Director has a duty, when responding to a 

delivery call under the CM Rules, to consider “reasonableness of the senior 

water right diversion; whether a senior right can be satisfied using alter-

nate points and/or means of diversion; full economic development; com-

pelling a surface user to convert his point of diversion to a ground water 

source; and reasonableness of use,” acknowledging that proper application 

of these rules may “have unintended or unfortunate consequences.”218 

 In Clear Springs Foods the Court reaffirmed the “policy of securing the 

maximum use and benefit, and least wasteful use, of the State’s water re-

sources applies to both surface and underground waters, and it requires 

that they be managed conjunctively,”219 and that “[a]n appropriator is not 

entitled to command the entirety of large volumes of water in a surface or 
                                                 
215 CM Rule 40.03 (IDAPA 37.03.11.040.03). 
216 CM Rule 42 (IDAPA 37.03.11.042). 
217 CM Rule 42.01.a (IDAPA 37.03.11.042.01.a). 
218 AFRD2, 143 Idaho at 869-870. 
219 Clear Springs Foods, 150 Idaho at 808. 
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ground water source to support his appropriation contrary to the public pol-

icy of reasonable use of water . . . .”220  

 And in A& B Irrigation District the Court acknowledged “the tension 

between the first in time and beneficial use aspects of the prior appropria-

tion doctrine,”221 and again held that Idaho law does not allow “water right 

holders to waste water or unnecessarily hoard it without putting it to some 

beneficial use,”222 and that a senior “is only entitled to the amount of water 

he actually puts to beneficial use . . . .”223 

 The Final Order inadequately applies the doctrine of reasonable use. 

After the State of Idaho encouraged groundwater development by assuring 

would-be appropriators that “a reasonable exercise of [priority] shall not 

block full economic development of underground water resources;”224 and 

issuing thousands of groundwater rights from the ESPA after concluding 

the water supply is sufficient to support them;225 and assuring groundwater 

users that spring flows in the Hagerman area would be deemed adequate as 

long as the minimum Snake River flows under the Swan Falls Agreement 

are maintained;226 the Final Order shuts off every groundwater right in the 

Magic Valley junior to July 13, 1962, as if the ESPA can no longer sustain 

them. The fact is, it can. 

 North Snake Ground Water District hired a consultant in 2006 to take 

monthly groundwater measurements in 20 wells scattered across the Dis-

trict. Following the record drought of the early 2000s, and in response to 

actions taken by IGWA to improve ESPA water levels (including groundwa-

ter recharge, conversions of farmland from ground to surface water irriga-

                                                 
220 Id. at 809 (quoting CM Rule 20.03). 
221 A& B Irr. Dist. v. Spackman, 155 Idaho 640, 650 (2013). 
222 Id. (quoting AFRD2, 143 Idaho at 880).  
223 Id. (quoting Conant v. Jones, 3 Idaho 606, 612-13 (1893)). 
224 Idaho Code § 42-226. 
225 Idaho Code § 42-203A(5)(b). 
226 See 1986 State Water Plan policy 5G (excerpt attached hereto as Appendix B). 
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tion, and drying up irrigated farmland), groundwater levels in the western 

part of the ESPA have stabilized and in some wells increased since 2010.227 

 When IGWA’s members appropriated their water rights, they, unlike 

surface water users, could not simply review water delivery records to de-

termine the available water supply. Instead, they relied on the IDWR’s de-

termination that the groundwater supply was sufficient, the fact that senior 

water users who now seek to curtail them did not protest their appropria-

tions, and the Legislature’s assurance the ESPA would be managed to max-

imize beneficial use of the resource. To the dozens of cities, dairies, food 

processors, and farmers whose water rights are now curtailed, the idea that 

the State would curtail 3,139 cubic feet per second (cfs) worth of sustaina-

ble groundwater use from the ESPA,228 in an attempt to increase overflow 

from a single aquifer outlet by 9.1 cfs,229 was unfathomable. To many, it is 

perceived as an act of deception.  

 In regard to the law of reasonable beneficial use of water, the Final Or-

der contains seven reversible errors: (1) it mistakenly concludes the Direc-

tor has “limited discretion” to apply the law of reasonable use; (2) it does 

not provide a reasoned statement concerning waste and hoarding of the 

resource, in violation of Idaho Code § 67-5248; (3) it fails to assign any de-

gree of uncertainty to ESPAM 2.1’s predictions for Rangen; (4) it expands 

the zone of curtailment to the extreme, such that groundwater use is cur-

tailed even if less than one percent of that water will ever accrue to Rangen; 

(5) it capriciously and in an abuse of discretion applies a trim line standard 

that has drastically different effects than prior trim lines, providing no reli-

ability or certainty for juniors; (6) in an abuse of discretion it fails to require 

                                                 
227 Ex. 1250; Carlquist, Tr. Vol. 7, p. 1683:18-25. 
228 Calculated by tallying the diversion rate authorized under the curtailed water rights 
listed in Appendix C to the Final Order (R. Vol. 21,  pp. 4207-4259) 
229 Final Order at 42, ¶ 3 (R. Vol. 21, p. 4199). 
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Rangen to improve its diversion and conveyance facilities and water use 

efficiency before seeking to curtail junior water users. 

2.1 The Director misinterpreted Idaho law by concluding he 
has “limited discretion” to apply the law of reasonable use. 

 The errors related to the law of reasonable use appear to stem from the 

Director’s mistaken perception that he has “limited discretion” to evaluate 

whether a means of appropriation is reasonable.230 This statement is made 

in the Final Order in reference to the ruling in AFRD2 that, “Given the na-

ture of the decisions which must be made in determining how to respond to 

a delivery call, there must be some exercise of discretion by the Direc-

tor,”231 and in context of the trim line (discussed in section 2.3 below) and 

the CM Rule that “[a]n appropriator is not entitled to command the entirety 

of large volumes of water in a surface or ground water source to support his 

appropriation contrary to the public policy of reasonable use of water.”232 

 The Director’s perception that he has limited discretion to apply the 

law of reasonable use is mistaken. There is no statute or case law stating 

this, and all judicial precedent indicates otherwise. 

 In AFRD2, senior water users argued the CM Rules are unconstitution-

al because they permit the Director to limit or refuse curtailment based on 

a standard of reasonableness.233 They complained that allowing the Direc-

tor to evaluate reasonable use of the resource fails to give effect to their wa-

ter right decrees.234 But the Idaho Supreme Court disagreed, ruling that de-

terminations required under the CM Rules “of necessity, require some de-

termination of ‘reasonableness,’” holding “there must be some exercise of 

                                                 
230 Final Order p. 39 ¶ 52 (R. Vol. 21, p. 4196). 
231 AFRD2, 143 Idaho at 875. 
232 Final Order p. 40 ¶ 53 (quoting CM Rule 20.03) (R. Vol. 21, p.4197).  
233 AFRD2, 143 Idaho at 875. 
234 Id. at 875. 
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discretion by the Director.”235 The Court explained that these inquiries do 

not undermine the senior’s water right decrees because “water rights adju-

dications neither address, nor answer, the questions presented in delivery 

calls.”236 In particular, the Court noted that “reasonableness is not an ele-

ment of a water right; thus, evaluation of whether a diversion is reasonable 

in the administration context should not be deemed a re-adjudication.”237 

The Court added that “determining whether waste is taking place is not a 

re-adjudication because clearly that too, is not a decreed element of the 

right.”238 Nowhere does the decision state the Director’s duty to evaluate 

reasonable use and waste of the resource is subject to “limited discretion.” 

 The Court reaffirmed this in its recent A& B Irrigation District decision, 

quoting the above rulings from AFRD2 to explain “the Director has discre-

tionary authority in a water management case that is not available to him in 

a water rights case.”239 The Court acknowledged the “tension between the 

first in time and beneficial use aspects of the prior appropriation doctrine,” 

and reaffirmed that “[s]omewhere between the absolute right to use a de-

creed water right and an obligation not to waste it and to protect the pub-

lic’s interest in this valuable commodity, lies an area for the exercise of di-

rection by the Director.”240 Again, there is nothing in this decision stating 

the Director’s duty to evaluate reasonable use of the resource being subject 

to “limited discretion.”  

 While the doctrine of priority certainly carries great weight under Ida-

ho law, the doctrine of reasonable use is no less valid. The Court made this 

clear in AFRD2:  

                                                 
235 AFRD2, 143 Idaho at 875. 
236 Id. 
237 Id. at 877. 
238 Id. 
239 A& B Irrigation v. Spackman (In re A& B Irrigation Dist.), 155 Idaho 640, 652 (2013) 
(quoting AFRD2, 143 Idaho at 877). 
240 A& B Irrigation, 155 Idaho 640, 651 (2013) (quoting AFRD2, 143 Idaho at 880). 
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While the prior appropriation doctrine certainly gives pre-
eminent rights to those who put water to beneficial use first in 
time, this is not an absolute rule without exception. As previ-
ously discussed, the Idaho Constitution and statutes do not 
permit waste and require water to be put to beneficial use or 
be lost. Somewhere between the absolute right to use a de-
creed water right and an obligation not to waste it and to pro-
tect the public’s interest in this valuable commodity, lies an 
area for the exercise of discretion by the Director.241 

 The Director’s assumption that his discretion is limited in this regard is 

mistaken, and it wrongly stacked the deck against groundwater users with 

respect to various issues in this case, including those addressed in sections 

2.2 through 2.6 below. Therefore, IGWA asks this Court to remand this 

matter with an instruction to apply the law of reasonable water use, without 

assuming limited discretion.  

2.2 The Final Order violates Idaho Code § 67-5248 because it 
lacks a reasoned statement applying the law of reasonable 
use.  

 Idaho Code § 67-5248 requires agency orders to include “[a] reasoned 

statement in support of the decision,” and “a concise and explicit state-

ment of the underlying facts of record supporting the findings.” The rea-

soned statement should include “inferences drawn from the facts upon the 

application of its expertise and judgment, which underlie its decision,” as 

such information is “essential to meaningful judicial review.”242 

 A dominant issue in this case is whether Rangen’s means of appropria-

tion is reasonable. IGWA put on substantial evidence that Rangen’s means 

of appropriating overflow via a horizontal well that skims water off the top 

of the ESPA is unreasonable because: (i) the amount of water stored in the 

ESPA, and corresponding spring flows in the Milner to King Hill reach of 

                                                 
241 AFRD2, 143 Idaho at 880. 
242 Woodfield v. Bd. of Prof'l Discipline of the Idaho State Bd. of Med., 127 Idaho 738, 746 
(Ct. App. 1995). 
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the Snake River, is substantially above natural levels;243 (ii) groundwater 

levels in the vicinity of Rangen have been stable, and in some areas have 

risen, since 2010;244 (iii) the regional aquifer is not being “mined” by jun-

ior-priority groundwater pumping (i.e. withdrawals are not outpacing re-

charge);245 (iv) the Curren Tunnel is akin to a shallow well in that it skims 

water off the top of the ESPA, making it very susceptible to small changes 

in the water table;246 (v) there is an abundant supply of groundwater availa-

ble to Rangen at lower elevations,247 and (vi) the only way to protect 

Rangen’s means of diversion via the Curren Tunnel is to maintain a large 

supply of groundwater that cannot be appropriated in order to keep over-

flow from the ESPA at peak levels.”248 IGWA also demonstrated that while 

ESPAM 2.1 is the best science available for evaluating effects of groundwa-

ter pumping from the ESPA, its predictions for Rangen contain errors that 

over-estimate the effect of pumping on ESPA discharges from the Curren 

Tunnel.249 

 Paraphrasing Schodde, IGWA argued: 

To uphold Rangen’s appropriation of the entire storage of the 
ESPA would amount to saying that a limited taking of water 
from the ESPA by appropriation for a limited beneficial use, 
justifies the appropriation of all of the water in the ESPA inci-
dent to the limited benefit resulting from the water actually 
appropriated. It is unquestioned that what Rangen has actual-
ly diverted and used in its facility, it has appropriated, but can 
it be said that Rangen has made an appropriation of all of the 
water in the ESPA needed to maintain peak overflow from its 
spring outlet? There is neither statutory nor judicial authority 
that such a use is an appropriation. Such use also lacks one of 

                                                 
243 Brendecke, Tr. Vol. 11, p. 2570:7-23; Ex. 2266. 
244 Ex. 1250; Carlquist, Tr. Vol. 7, p. 1683:18-25. 
245 Brendecke, Tr. Vol. 11, pp. 2568:16-2569:22. 
246 See Statement of Facts, section 3.3, supra. 
247  Hinkley Tr. Vol. 9, pp. 2237:18 – 2243:3. 
248 IGWA’s Post-Hearing Br. at 28 (R. Vol. 19, p. 3841). 
249 See Statement of Facts section 3.6(E), supra. 
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the essential attributes of an appropriation; it is not reasona-
ble.250 

Accordingly, IGWA argued that Rangen’s delivery call should be denied,251 

or, at a minimum, a 10 percent trim line should be implemented to avoid 

excessive waste and hoarding of the ESPA.252  

 Given this argument, and the rule that “[a]n appropriator is not entitled 

to command the entirety of large volumes of water in a surface or ground 

water source to support his appropriation contrary to the public policy of 

reasonable use of water,”253 IGWA expected a direct ruling as to how much 

waste or hoarding of water is too much—i.e., at what point does the exercise 

of priority unreasonably impede the policy of Idaho law to secure the max-

imum beneficial use, and least wasteful use, of the ESPA.254 

 The Final Order recites the law of reasonable use, but does not apply it. 

While the Order acknowledges errors and bias in ESPAM 2.1, it does not 

assign any uncertainty factor to the Model’s predictions for Rangen, as has 

been done in every prior conjunctive management case. The Order cites 

CM Rule 20.03, but does not answer the question of how much waste or 

hoarding is acceptable under the facts of this case. 

 The parties are left to assume that the curtailment ordered, shutting off 

wells where as little as 0.63 percent of the water is predicted to accrue to 

the Curren Tunnel at steady state, must mean the Director made the de-

termination that this is reasonable. Then again, the Director’s mistaken 

perception that he has “limited discretion” to apply the law of reasonable 

use suggests he simply did not address this issue head-on.  

 Either way, Idaho Code § 67-5248 is intended to prevent parties and 

reviewing judges from having to make assumptions and inferences about 
                                                 
250 Cf. Schodde, 224 U.S. at 117. 
251 IGWA’s Post-Hearing Br. at 21-29 (R. Vol. 19, pp. 3834 - 3842). 
252 IGWA’s Post-Hearing Br. at 29-32 (R. Vol. 19, p.3842 - 3845). 
253 CM Rule 20.03 (IDAPA 37.03.11.020.03). 
254 See IGWA’s Post-Hearing Br. at 30-31 (R. Vol. 19, pp. 3843 - 3844). 
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the agency decision. Therefore, IGWA asks the Court to remand this mat-

ter with an instruction to directly decide the point at which the exercise of 

priority becomes unreasonable, and provide a reasoned statement in sup-

port of the decision, a concise and explicit statement of the underlying facts 

of record supporting the findings, and any inferences that underlie his de-

cision, sufficient to provide meaningful judicial review. 

2.3 The Director abused discretion by failing to account for un-
certainty in ESPAM 2.1 predictions for Rangen. 

 The IDWR must, before undertaking to curtail junior water rights, have 

reasonable certainty that the curtailment will in fact benefit the senior wa-

ter user. Curtailing beneficial use without such certainty would violate the 

futile call doctrine, the doctrine of reasonable use, and would constitute an 

abuse of discretion and violation of due process. 

 Accordingly, in every prior case where the IDWR has relied upon ES-

PAM to make curtailment decisions, the Director has assigned a margin of 

error or uncertainty to ESPAM predictions, and implemented a trim line to 

exclude from curtailment junior groundwater diversions for which the pre-

dicted benefit of curtailment to the senior is smaller than the margin of er-

ror.255 The Idaho Supreme Court has upheld this practice.256 

 As explained above in section 3.6 of the Statement of Facts, ESPAM 

2.1 is programmed to predict impacts from groundwater use in every Mod-

el cell (including cells outside the Area of Common Ground Water Supply), 

even if there is no measureable impact. There is uncertainty in ESPAM 2.1 

input data generally, and specific errors relative to the Rangen Model cell, 

some of which cause ESPAM 2.1 to over-predict the effect of groundwater 

pumping on water flows the Curren Tunnel. In light of this, IGWA argued 

                                                 
255 The “trim line” demarcates the geographic zone of curtailment. Junior groundwater 
rights within the trim line are exposed to curtailment; junior rights outside the line are not. 
256 Clear Springs Foods, 150 Idaho at 812-817. 



IGWA’s Opening Brief – 57 

that a minimum uncertainty factor of 10 percent should be applied in this 

case, as has been done previously.257  

 The Final Order acknowledges uncertainty in ESPAM 2.1, but does not 

assign any margin of uncertainty to its predictions for Rangen. While the 

Director may have some discretion in how he deals with Model uncertain-

ty, it is a violation of due process and an abuse of discretion to treat Model 

predictions as if they are perfect, while acknowledging they are not. 

 Therefore, IGWA asks the Court to remand this matter with an instruc-

tion to assign a margin of error or uncertainty to ESPAM 2.1 predictions for 

Rangen, and explain how it is taken into account in the Director’s remand 

decision. 

2.4 Curtailing junior users from which less than one percent of 
the curtailed water will ever reach Rangen is not a reasona-
ble use of the resource, and violates the prohibition of ex-
cessive hoarding of water under Idaho law. 

 As discussed above, it is unclear from the Final Order whether the Di-

rector considered the point at which the exercise of priority by Rangen re-

sults in unreasonable use of the resource or an unreasonable means of ap-

propriation or diversion, but based on the magnitude of the curtailment or-

dered, we are left to assume the Director found it reasonable to curtail ben-

eficial use of water if as little as 0.63 percent will reach the senior water us-

er at steady state conditions. This is an abuse of discretion. 

 The Van Camp, Schodde, and Clark decisions cited above uniformly 

found it patently unreasonable and against public policy to allow a senior 

water user to curtail juniors if only 10 percent of the curtailed water would 

be put to use by the senior. The Basinger decision deemed 50 percent unac-

ceptable.  

 Recently, the Idaho Supreme Court accepted the Director’s use of a 10 

percent trim line for the Surface Water Coalition.258 However, the Court 
                                                 
257 IGWA’s Post-Hearing Br. at 31-33 (R. Vol. 19, pp. 3844 - 3846). 
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has not been willing to sanction anything less. In the Clear Springs Foods 

case, the IDWR using ESPAM 1.1 to curtail groundwater pumping in order 

to increase spring flows to Clear Springs Foods and Blue Lakes Trout. Be-

cause ESPAM 1.1 was calibrated only to reaches of the Snake River, mak-

ing it incapable of predicting impacts to specific springs, the IDWR applied 

a 10 percent trim line to the river reaches to which the target springs were 

tributary, resulting in Clear Springs Foods and Blue Lakes Trout receiving 

significantly less than 10 percent of the curtailed water. When the Supreme 

Court was faced with this issue, it declined to address it, ruling that it goes 

to the reasonableness of the senior’s means of diversion, which, the Court 

asserted, was not an issue on appeal.259  

 If the Clear Springs Foods decision provides any guidance, it is that the 

Court was unwilling to find it reasonable to curtail a junior right if as little 

as one percent of the curtailed water will reach the senior. Had the Court 

believed that to be reasonable, it could have simply affirmed the Director’s 

decision on this point. The Court was clearly unwilling to go that far. 

 The only binding precedent comes from the Van Camp, Schodde, Clark 

and A& B Irrigation District decisions which draw the line at 10 percent. 

While a 10 percent trim line still results in a significant amount of waste 

and hoarding of the resource, the Idaho Supreme court has determined it 

strikes a reasonable balance between the doctrines of priority and reasona-

ble use of water. 

 The Final Order allows Rangen to command 100 times more water 

than it will put to beneficial use, contrary to a century of jurisprudence. If 

the Final Order is upheld, the doctrine of reasonable use will be rendered 

meaningless and relegated it to the dust bin of legal precedent.  

 It is imperative this Court draw the line and provide corrective guid-

ance to the Director on this fundamental component of conjunctive water 
                                                                                                                                     
258 A& B Irr. Dist., 155 Idaho 640. 
259 Clear Springs Foods, 150 Idaho at 810. 
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administration. Therefore, IGWA asks this Court to remand this matter 

with an instruction that allowing a senior to command 100 times more wa-

ter than it will put to beneficial use is unreasonable as a matter of law, and 

an abuse of discretion. 

2.5 The Director’s application of different trim line standards, 
producing drastically different results, is arbitrary, capri-
cious, and an abuse of discretion. 

 The most startling aspect of the Final Order is how far the Great Rift 

trim line departs from prior trim line the IDWR applied to the Rangen call. 

Previously, the IDWR applied a 10 percent trim line, which exposed 735 

acres to curtailment.260 Junior groundwater users cannot fathom, nor does 

the Final Order adequately explain, how an upgrade of ESPAM caused the 

IDWR to rationalize skyrocketing the curtailment to 157,000 acres. 

 The drastic change in curtailment is the result of the Director adopting 

different trim lines. The “trim line” demarcates the geographic zone of cur-

tailment. Junior groundwater rights within the trim line are exposed to cur-

tailment; junior rights outside the line are not.  

 The trim line is a product of both Model uncertainty and the doctrine of 

reasonable use of water, by defining the zone of curtailment to encompass 

junior groundwater diversions that the Director is reasonably certain have 

a material impact on the senior’s water supply, and that can be curtailed 

without resulting in unreasonable hoarding or waste of the resource. 

 The Idaho Administrative Procedure Act requires the IDWR to make 

trim line decisions that are not arbitrary, capricious, or an abuse of discre-

tion.261 A decision is arbitrary “if it was done in disregard of the facts and 

circumstances presented or without adequate determining principles.”262 

                                                 
260  Second Amended Order ¶ 22, p. 6, May 19, 2005, excerpts attached as Appendix A. 
261 Idaho Code § 67-5279(3)(e). 
262 In re Delivery Call of A& B Irrigation Dist., 153 Idaho 500, 511 (2011) (citing Am. Lung 
Ass’n of Idaho/Nevada v. State, Dept. of Agric., 142 Idaho 544, 547 (2006)). 
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It is capricious if “done without a rational basis.”263 An abuse of discretion 

occurs if the action is “arbitrary, capricious, or unreasonable.”264 Thus, 

trim line decisions must be rational, reasonable, and based on facts in the 

record and adequate determining principles. 

 These standards are clearly intended to produce consistency and relia-

bility in agency decision-making. Unfortunately, the trim line decisions of 

the IDWR have proven to be anything but that.  

 Every curtailment order the IDWR has issued under the CM Rules has 

had a different effect in terms of defining which junior groundwater users 

are deemed to cause material injury to the senior. The IDWR applies a 10 

percent trim line to the Surface Water Coalition call, excluding junior users 

from curtailment if ESPAM does not predict at least 10 percent of the fore-

gone junior water use will accrue to the Coalition. The IDWR purported to 

apply a 10 percent trim line to Blue Lakes and Clear Springs delivery calls, 

but because ESPAM 1.1 was incapable of predicting impacts to specific 

springs (it could only predict impacts to Snake River reaches), the orders 

curtailed juniors for which far less than 10 percent of the curtailed water 

reached Blue Lakes (2 percent) and Clear Springs (0.69 percent).265  

 As mentioned above, the Idaho Supreme Court has affirmed the use of 

a 10 percent trim line, but not the lesser percentages applied to Blue Lakes 

and Clear Springs. 

 The major improvement of ESPAM 2.1 is its ability to predict impacts 

to specific springs, enabling the 10 percent trim line to apply uniformly to 

all delivery calls and provide water users with much needed predictability. 

Unfortunately, the Final Order went an entirely different direction, aban-

doning trim lines based on the Modeled effect of groundwater pumping on 

                                                 
263 Id. 
264 Lane Ranch P’ship v. City of Sun Valley, 145 Idaho 87, 91 (2007). 
265 Final Order at 17 (R. Vol. 21, p. 4174). 
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the senior water user, and instead using a geographic feature to demarcate 

the zone of curtailment.  

 This caused a colossal change in the number of acres curtailed. When 

the IDWR applied a 10 percent trim line to the Rangen call, it exposed 735 

acres to curtailment. The Great Rift trim line expands curtailment more 

than two hundred fold, to 157,000 acres. 

 This created a nine-bell fire alarm for the cities, dairies, businesses, 

and farmers who were given less than three months to provide mitigation 

or have their wells shut off, not to mention other dependent businesses. 

 Rangen likes to argue that IGWA should have planned for curtailment 

and had mitigation in place. The fact is, IGWA did. It had already taken ac-

tions to mitigate for curtailment of far more than 735 acres. IGWA con-

ceived of the curtailed acres doubling, tripling, maybe increasing as much 

as ten fold. But there was no reason to think a computer model upgrade 

that enabled the IDWR to apply the 10 percent trim line consistently across 

delivery calls would instead cause the IDWR to abandon the 10 percent 

trim line altogether. 

 And therein lies the problem. The Great Rift trim line is so far removed 

from the 10 percent trim line that junior users are left with no predictability 

as to how trim lines may be implemented in the future, in this case or oth-

ers. In fact, the IDWR has assured juniors they better not assume any con-

sistency. When IGWA asserted that the Great Rift trim line exposes every 

groundwater right in the Magic Valley to curtailment, the IDWR dismissed 

this argument as speculative, arguing there is no reason to expect the Di-

rector will apply the Great Rift trim line to other calls.266 

 After a decade of conjunctive management, there is no reliable stand-

ard or rationale from the IDWR concerning trim lines. Groundwater users 

are presently operating under a 10 percent trim line in the Surface Water 

                                                 
266 IDWR’s Response in Opposition to Augment Record at 5 (June 26, 2014). 
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Coalition case, a trim line based on a geographic feature (as opposed to the 

Modeled impact to the senior) in the Rangen case, and a representation by 

the IDWR that IGWA cannot assume any consistent application of trim 

lines in the future. 

 If it was previously unreasonable for Rangen to curtail juniors beyond a 

10 percent trim line, and if it is still unreasonable for the Surface Water 

Coalition to curtail juniors beyond a 10 percent trim line, then the IDWR 

must provide a rational, reasonable, and factually grounded explanation as 

to why Rangen is now being permitted to curtail juniors if less than one 

percent of the curtailed water is expected to ever reach the Curren Tunnel. 

The Final Order does not meet this threshold, and, as a result, is arbitrary, 

capricious, and/or an abuse of discretion. 

 Therefore, IGWA asks the Court to remand this matter with an instruc-

tion that if disparate trim lines are applied in the same delivery call case or 

between cases, the Director must provide a reasonable, rational, and factu-

ally grounded explanation to support the disparity. 

2.6 The Final Order does not adequately address IGWA’s ar-
gument that Rangen should be required to construct a re-
circulation system. 

 The Director has authority under CM Rule 42 to deny a delivery call if 

the senior’s water needs “could be met with the user’s existing facilities 

and water supplies by employing reasonable diversion and conveyance ef-

ficiency and conservation practices,”267 or “could be met using alternate 

reasonable means of diversion or alternate points of diversion . . . .”268  

 If ever requiring a senior to use water more efficiently before seeking 

to curtail juniors, this is the case. As explained above, Rangen could raise 

far more fish with its current water supply simply by ordering fish eggs 
                                                 
267 CM Rule 42.01.g (IDAPA 37.03.11.042.01.g). 
268 CM Rule 42.01.h (IDAPA 37.03.11.042.01.h); see also AFRD2, 143 Idaho at 870 (af-
firming the Director’s authority to “compel[]a surface user to convert his point of diversion 
to a ground water source”). 
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more often and more carefully managing its water.269 Rangen’s own engi-

neer also determined that Rangen could significantly increase its available 

water supply by constructing a recirculation system.270 

 IGWA argued the Director should require Rangen to install a recircula-

tion system before looking to curtail juniors. The Final Order contains find-

ings of fact noting IGWA’s argument and Rangen’s objections to it, but 

does not contain any conclusions of law applying the facts to CM Rule 42. 

As such, the Final Order does not meet the threshold required by Idaho 

Code § 67-5248 of a reasoned statement supporting the decision. There-

fore, IGWA asks that the remand include an instruction to thoroughly ad-

dress this argument. 

 Alternatively, if the Court finds the Final Order does adequately decide 

the recirculation issue, the Court should remand the decision as an abuse 

of discretion. The Director suggested he found Rangen’s objection to the 

cost of a recirculation to be reasonable, but this is not enough. Of course 

any senior will object to the cost of making improvements, but this is part of 

the deal. The costs of a recirculation system is on par with costs incurred by 

IGWA’s members to operating irrigation wells, and fish farmers have been 

on notice since the first State Water Plan in 1977 that they would be re-

quired to improve their diversion systems as the ESPA is developed and 

spring flows decline. It is unreasonable and an abuse of discretion to curtail 

all junior water users across the Magic Valley to afford a single senior user 

the luxury of not having to pump water from the ESPA.  

 As to Rangen’s objection to risks associated with pumping water, the 

IDWR has approved the use of pump systems to mitigate delivery calls at 

Clear Springs Foods and, recently, at Rangen, concluding in both cases that 

the risks can be reasonably mitigated.  

                                                 
269 Statement of Facts § 1.3.c, supra. 
270 Ex. 1203. 
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 Therefore, if this finds the Final Order does adequately address the re-

circulation, it should nonetheless set aside the Director’s decision to not 

require recirculation as an abuse of discretion. 

3. The Director misapplied CM Rules 40.01 and 20.04 by not phasing 
in curtailment, but instead phasing in mitigation in a way that re-
quires juniors to deliver more mitigation water to Rangen than it 
would receive from curtailment. 

If curtailment is ordered, the CM Rules allow junior users to avoid be-

ing shut off by providing mitigation to the senior under an approved mitiga-

tion plan.271 The Rules define mitigation as “actions and measures to pre-

vent, or compensate holders of senior-priority water rights for, material in-

jury caused by the diversion and use of water by the holders of junior-

priority ground water rights.”272  

CM Rule 43 sets forth the process for obtaining approval of a mitiga-

tion plan.273 Of primary consideration is whether the plan will “provide re-

placement water, at the time and place required by the senior-priority wa-

ter right, sufficient to offset the depletive effect of ground water withdraw-

al on the water available in the surface or ground water source.”274 In other 

words, juniors can avoid curtailment by using alternative means to “offset” 

or replace the amount of water the senior would receive from curtailment. 

Because the anticipated benefit of curtailment to the senior is not real-

ized immediately, but accrues over time, the amount of replacement water 

juniors must provide ramps up over time accordingly. The Final Order does 

this by requiring juniors to provide 3.4 cfs of replacement water in the first 

year of curtailment, 5.2 cfs the second, 6.0 cfs the third, 6.6 cfs the fourth, 

                                                 
271 CM Rules 40.02.c (IDAPA 37.03.11.040.02.c) and 42.02 (IDAPA 37.03.11.042.02).. 
272 IDAPA 37.03.11.010.15. 
273 IDAPA 37.03.11.043. 
274 IDAPA 37.03.11.043.03.b. 
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and 9.1 cfs every year thereafter.275 The replacement water required in 

years one through four is equal to the average amount of water Rangen 

would receive from curtailment those years.276 The year five requirement, 

however, requires significantly more. 

After five years of curtailment, ESPAM 2.1 predicts an additional 7.1 

cfs will accrue to the Curren Tunnel.277 Yet, the Final Order requires jun-

iors to provide 9.1 cfs, which Rangen would not receive from curtailment 

for another 45 years.  

The Director reached this conclusion based on a mistaken interpreta-

tion of CM Rule 40.01.a, which states: “regulation of junior-priority ground 

water diversion . . . may, by order of the Director, be phased-in over not 

more than a five-year (5) period to lessen the economic impact of immedi-

ate and complete curtailment.”278 In prior cases, the Director properly ap-

plied this rule by phasing in curtailment over five years, drying up 20 per-

cent of irrigated acres the first year, 40 percent the second, and so on until 

the fifth year when full curtailment was reached.279 In this case, he ordered 

complete and immediate curtailment, and phased in mitigation in a way 

that requires juniors to provide, beginning in year five, substantially more 

replacement water than Rangen would receive from curtailment. 

The Director interpreted the phase-in verbiage of CM Rule 40.01.a as a 

restriction on mitigation, but this contradicts the plain language of the rule. 

The rule authorizes “regulation of junior-priority ground water diversion” 

to be phased in over five years. It says nothing of mitigation, and certainly 

does not require juniors to provide more replacement water to seniors than 

they would receive from curtailment. 

                                                 
275 Final Order at 42  (R. Vol. 21, p. 4199). 
276 Order on Reconsideration p. 5-6 (R. Vol. 22,  p. 4429-4430). 
277 Id. 
278 IDAPA 37.03.11.043.01.a. 
279 See, e.g., Clear Springs Order, excerpt attached hereto as Appendix C. 
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Moreover, the Director’s new interpretation of CM Rule 40.01.a con-

travenes the rule’s express purpose to “lessen the economic impact of im-

mediate and complete curtailment.”280 Phasing in curtailment would have 

this effect. Complete and immediate curtailment, and requiring juniors to 

provide more replacement water than Rangen would get from curtailment, 

does not.  

While the CM Rules certainly provide the Director some latitude in ap-

proving mitigation plans, requiring juniors to provide substantially more 

replacement water than Rangen would receive from curtailment is contra-

ry to the plain language of CM Rules 43.03.b and 40.01a, and inconsistent 

with due process of law. Therefore, IGWA respectfully asks this Court to 

remand this case with an instruction that the extent of curtailment may be 

phased in over five years, but juniors should not be required to provide sub-

stantially more mitigation than Rangen would receive from curtailment.  

CONCLUSION 

Based on the foregoing, IGWA respectfully asks this Court to set aside 

the Final Order and remand it to the IDWR with the following instructions:  

1. Apply the reasonable pumping level requirement of the 
Act to the Curren Tunnel.  

2. Apply the law of reasonable water use, without assuming 
limited discretion, by deciding the point at which the ex-
ercise of priority results in unreasonable use of the ESPA, 
and provide a reasoned statement in support of the deci-
sion, with reference to underlying facts and inferences, 
sufficient to provide meaningful judicial review.  

3. Assign a margin of error or uncertainty to ESPAM 2.1 
predictions for Rangen, and explain how it is taken into 
account in the remand decision. 

                                                 
280 IDAPA 37.03.11.040.01.a. 
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4. Allowing a senior to command 100 times more water than 
it will put to beneficial use is unreasonable as a matter of 
law, and an abuse of discretion. 

5. If disparate trim lines are applied, provide a reasonable, 
rational, and factually grounded explanation to support 
the disparity. 

6. Decide whether Rangen should be required to improve its 
diversion and conveyance system by implementing a re-
circulation system before seeking to curtail juniors. 

7. Curtailment may be phased in over five years, but juniors 
should not be required to provide substantially more miti-
gation than Rangen would receive from curtailment. 
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APPENDIX A - IGWA's OPENING BRIEF

BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF DISTRIBUTION OF ) 
WATER TO WATER RIGHTS NOS. 36-15501, ) 
36-02551, AND 36-07694 ) 

SECOND AMENDED ORDER 

This matter is before the Director of the Department of Water Resources ("Director" or 
"Department") as a result of a letter dated September 23, 2003, and a subsequent letter dated 
October 6, 2003. Both letters were from J. Dee May ("May"), an attorney representing Rangen, 
Inc. The September 23 letter sought administration of "the diversion of water in District 36A in 
such a way that [Rang en] receives its full appropriation of the above referenced water rights" for 
use at hatchery facilities owned and operated by Rangen near Hagerman, Idaho. Because there 
are no water rights in Water District No. 36A that are junior in priority to the water rights listed 
above and divert from the same sources as the listed rights, the Director requested additional 
clarification concerning the nature of the administration of water rights sought by Rang en. In his 
October 6 letter, May described the administration sought by Rangen to be the administration of 
"all water right diversions junior to [Rangen' s] that are interfering with and impacting 
[Rangen's] water rights under the water right numbers referenced above." 

In response to the May letter of October 6, 2003, the Director issued an Order on 
February 25, 2004, and replaced it with an Amended Order on March 10,2004. The Amended 
Order of March 10,2004, was rescinded on March 14,2005. Based upon the Director's further 
consideration ofthis matter, the Director enters the following Findings of Fact, Conclusions of 
Law, and Second Amended Order. 

FINDINGS OF FACT 

Procedural History 

I. In addition to the letters from May dated September 23, 2003, and October 6, 
2003, hereinafter referred to as the "Rangen Call," and in addition to the Orders of February 25, 
2004, and March I 0, 2004, the State ofldaho and parties to the Rang en Call signed an agreement 
titled "The Eastern Snake Plain Aquifer Mitigation, Recovery, and Restoration Agreement for 
2004" on or about March 20, 2004. That agreement is hereinafter referred to as the "ESP A 
Agreement." 

2. The ESPA Agreement included the provision that: "All pending delivery calls 
against the aquifer and conjunctive management litigation are stayed and no further delivery calls 

Second Amended Order of May 19,2005, in the Matter of Distribution of Water 
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74. Based on the Department's water rights data base and simulations using the 
Department's ground water model for the ESPA described in Findings 19 and 20, the diversion 
and consumptive use of ground water under water rights having priority dates later than the 
priority date for water right no. 36-02551 (July 13, 1962), and which at steady-state conditions 
reduce spring discharge in the Thousand Springs to Malad Gorge spring reach by more than l 0 
percent of the amount of depletion to the ESPA resulting from those ground water diversions 
(10 percent is the uncertainty in model simulations, see Finding 22), has insignificant effects on 
the quantity and timing of water available from springs discharging in the Thousand Springs to 
Malad Gorge spring reach, which includes the Curran Spring from which Rangen diverts surface 
water. See IDAPA 37.03.ll.042.0l.c. 

75. Based on the records of flow measurements submitted by May on behalf of 
Rangen that are representative of the total supply of water available to the Rangen hatchery 
facilities for the years 1981 through part of 2003 and annual reports submitted by Rangen to the 
Department for the years 1995 through 2004, as well as field investigations conducted on 
November 25, 2003, by the watermaster for Water District No. 130 and Brian Patton, a registered 
professional civil engineer, Rangen is currently diverting and using surface water within the 
authorized diversion rate for water rights nos. 36-15501 and 36-02551 (50 cfs total). See IDAPA 
37.03.ll.042.0l.e. 

76. Based on the field investigations on November 25, 2003, described in Finding 75, 
the Rangen hatchery facilities have marginally adequate water measuring and recording devices. 
The watermaster for Water District No. 130 reports that the amounts of water diverted to 
domestic and irrigation uses are not measured, and the measurements of flows through hatchery 
raceways reported by Rangen may be systematically about l 0 percent lower than actual flows. 
See IDAPA 37.03.1l.042.01.f. 

77. Based on the results from the field inspection on November 25, 2003, described in 
Finding 75, two potential modifications to the existing Rangen hatchery facilities were identified 
that could increase the supply of water to the Rangen hatchery facilities during times that water 
right no. 36-02551 is not satisfied. However, the combined additional flow that could be 
diverted is estimated to be 0.64 cfs, which is not significant given the shortages in water supply 
shown and described in Findings 68 and 69. See IDAPA 37.03.ll.042.0l.g. 

78. Based on subsequent findings and conclusions, it is unnecessary to determine 
whether there are actions that potentially could provide alternate means of diversion or alternate 
points of diversion to increase the supply of water to the Rang en hatchery facilities during times 
that water right no. 36-02551 is not satisfied. See IDAPA 37.03.11.042.0l.h. 
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Effects of Curtailing Ground Water Diversions Under Rights Junior to Water Right No. 36-02551 

79. The following water rights authorize the diversion and use of ground water for 
consumptive uses from the area of common ground water supply described in Finding 7, have 
priority dates later than the priority date for water right no. 36-02551 (July 13, 1962), and based 
on model simulations reduce spring discharge in the Thousand Springs to Malad Gorge spring 
reach by more than I 0 percent of the amount of depletion to the ESP A resulting from those 
ground water diversions (I 0 percent is the uncertainty in model simulations, see Finding 22): 

Water Right No. Priority Date Diversion Rate Authorized Use Water Right Holder of Record 

37-02733 04/12/1966 0.57 cfs Irrigation of 32 acres Scott & Sandi Luttmer 
36-07156 02/08/1971 2.56 Irrigation of 190 acres Orval & Bonnie Vader 
36-07376 09/29/1973 2.75 Irrigation of 185 acres Len Riddle & Frank Veenstra 
36-07666A 01/05/1977 1.64 Irrigation of 82 acres Frank Veenstra 
36-07666B 01/05/1977 0.66 Commercial/Stock Frank Veenstra 
36-16146 11/25/1977 0.08 Irrigation of 4 acres Larry & Lauri Nielson 
36-07995 07/17/1981 0.20 Commercial/Domestic Leo & Judith Ray 
36-08100 07/13/1982 0.15 Irrigation of 5 acres Lavar Jackson 
36-08101 07/13/1982 0.80 Irrigation of 40 acres Lavar Jackson 
36-08268A 03/26/1985 0.04 Irrigation of 1 acre Richard & Shelly Regnier 
36-08333 08/25/1987 3.66 Irrigation of 183 acres Ronnie & Sharlene Smith 
36-08561 08/24/1990 0.18 Irrigation of 6 acres Walter & Margaret Candy 
36-08652 04/27/1992 0.24 Irrigation of 4'/z acres Valley View Homeowners 
36-08662 05/26/1992 0.24 Commercial/Stock Harry & Flora Bokma 
36-08715 07/02/1993 2.00 Municipal City of Hagerman 
36-08747 02/02/1996 0.35 Irrigation of 8 acres Northview Water Assoc. 
36-16204 02/09/2004 0.18 Irrigation of 9 acres Northview Water Assoc. 

80. The Department's ground water model for the ESP A, described in Findings 19 
and 20, was used to simulate the effects of permanently curtailing the diversion and use of 
ground water for the irrigation of 735 equivalent1 acres under the water rights listed in Finding 79 
for irrigation purposes. The results of the simulation show that permanently curtailing the 
diversion and use of ground water for the irrigation of these lands would increase the discharge 
of springs in the Thousand Springs to Malad Gorge spring reach, which includes the Curran 
Spring from which Rangen diverts surface water, by an average amount of 0.4 cfs at steady state 
conditions. 

For the ESPA ground water model, an algorithm is used to simulate the effects of supplemental ground water 
irrigation where surface water is deliverable for some portion of the irrigation of those lands. For each model cell, 
acreages simulated to be irrigated with both surface water and supplemental ground water are replaced with 
acreages simulated to be irrigated using all ground water such that the simulated consumptive use on the 
replacement acreage equals the consumptive use on the acreage with supplemental ground water irrigation. The 
equivalent acreage consists of the sum of acreages irrigated solely with ground water and the replacement acreages 
for acreages irrigated with both surface water and ground water. 
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surface water source as right no. 36-02551. There are also no surface water rights in Water 
District No. 120. 

21. There are no ground water rights subject to administration included within Water 
District No. 36A. 

22. Rules 40 and 42 ofthe Conjunctive Management Rules require the Director to 
make determinations regarding "material injury" and the "reasonableness of water diversions" in 
responding to a delivery call against junior priority ground water rights in Water Districts 
No. 120 and No. 130. 

23. The reductions in the quantity of water discharging from springs in the Thousand 
Springs area attributable to depletions to the ESP A from the diversion and use of ground water in 
Water Districts No. 120 and No. 130 do not automatically constitute material injury to surface 
water rights diverting from springs or dependent on sources formed by springs even when the 
diversion and use of ground water occur under water rights that are junior in priority to such 
surface water rights. Whether reductions in the quantity of water discharging from springs 
caused by the diversion and use of ground water under junior priority rights in Water Districts 
No. 120 and No. 130 constitute material injury is dependent on the factors enumerated in Rule 42 
of the Conjunctive Management Rules. 

24. Since the records of flow measurements submitted by May on behalf of Rangen 
and the records maintained by the Department since 1995 show that the quantity of water 
available at the Rangen hatchery facilities has been sufficient to continuously fill water right 
no. 36-15501 at the authorized diversion rate of 1.46 cfs, the exercise of junior priority ground 
water rights have not reduced the quantity of water available for water right no. 36-15501. 
Therefore, there is no material injury to water right no. 36-15501. 

25. Based on simulations using the Department's reformulated and recalibrated 
ground water model, permanently curtailing the diversion and use of ground water under rights 
for agricultural irrigation that (1) are in the area of common ground water supply described in 
Finding 7, (2) have priority dates later than the priority date for water right no. 36-02551 (July 
13, 1962), and (3) reduce spring discharge in the Thousand Springs to Malad Gorge spring reach 
by more than 10 percent of the amount of depletion to the ESP A resulting from those ground 
water diversions (1 0 percent is the uncertainty in model simulations, see Finding 22), would 
increase the discharge of springs in the Thousand Springs to Malad Gorge spring reach, which 
includes the Curran Spring from which Rangen diverts surface water, by a total average amount 
of 0.4 cfs at steady state conditions. Therefore, the delivery call against ground water rights 
junior in priority to July 13, 1962, to supply water right no. 36-02551 is futile because an 
insignificant quantity of water would accrue to the entirety of the Thousand Springs to Malad 
Gorge spring reach (see IDAPA 37.03.11.01 0.08), and since the diversion and use of ground 
water under rights junior in priority to July 13, 1962, do not significantly affect the quantity of 
water available for water right no. 36-02551, there is no material injury to water right no. 36-
02551 (see IDAPA 37.03.11.042.0l.c). 
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ORDER 

In response to the water delivery call made by Rangen, Inc., and for the reasons stated in 
the foregoing Findings of Fact and Conclusions of Law, the Director orders as follows: 

IT IS HEREBY ORDERED that the delivery call made by Rangen through the letters 
filed with the Director by J. Dee May on September 23, 2003, and October 6, 2003 is hereby 
DENIED. 

IT IS FURTHER ORDERED that this is a final order of the agency. Any party may file a 
petition for reconsideration of this final order within fourteen ( 14) days of the service date of this 
order. The agency will dispose of the petition for reconsideration within twenty-one (21) days of 
its receipt, or the petition will be considered denied by operation of law pursuant to Idaho Code 
§ 67-5246. 

IT IS FURTHER ORDERED that any person aggrieved by this decision shall be entitled 
to a hearing before the Director to contest the action taken provided the person files with the 
Director, within fifteen (15) days after receipt of written notice of the order, or receipt of actual 
notice, a written petition stating the grounds for contesting the action and requesting a hearing. 
Any hearing conducted shall be in accordance with the provisions of chapter 52, title 67, Idaho 
Code, and the Rules of Procedure of the Department, IDAPA 37.01.01. Judicial review of any 
final order of the Director issued following the hearing may be had pursuant to Idaho Code§ 42-
1701A(4). 

DATED this _!i_th day of May 2005. 

Director 

Second Amended Order of May 19,2005, in the Matter of Distribution of Water 
Page 30 

tbudge
Highlight

tbudge
Highlight



IGWA’s Opening Brief – Appendix B 

 
 
 
 
 
 
 
 
 
 
 
 

APPENDIX B 
 
 
 
  



APPENDIX B - IGWA'S OPENING BRIEF



State of Idaho 

THE STATE WATER PLAN 

Cecil D. Andrus, Governor 

Idaho Water Resource Board 
July 1, 1987 

GeneM. Gray 
Chairman 

Richard W. Wagner 
Vice-Chairman 

F. Dave Rydalch 
Secretary 

Mary T. Brooks 
Kenneth E. Hungerford 

Wm. J. Lanting 
Clarence Parr 
J.D. Williams 

Adopted 
December, 1986 

Approved by the Idaho State Legislature 
March,1987 

R. Keith Higginson 
Director 

Idaho Department of Water Resources 
Statehouse 

Boise, Idaho 83720 



River Basins Group 

POLICY SA - Snake River Basin 

IT IS THE POLICY OF IDAHO THAT THE 
GROUND WATER AND SURFACE WATER 
OF THE BASIN BE MANAGED TO MEET OR 
EXCEED A MINIMUM AVERAGE DAILY 
FLOW OF ZERO MEASURED AT THE 
MILNER GAUGING STATION, 3,900 CFS 
FROM APRIL 1 TO OCTOBER 31 AND 5,600 
CFS FROM NOVEMBER 1 TO MARCH 31 
MEASURED AT THE MURPHY GAUGING 
STATION, AND 4,750 CFS MEASURED AT 
WEISER GAUGING STATION. A MINIMUM 
AVERAGE DAILY FLOW OF 5,000 CFS AT 
JOHNSON'S BAR SHALL BE MAINTAINED 
AND AN AVERAGE DAILY FLOW OF 13,000 
CFS SHALL BE MAINTAINED AT LIME 
POINT (RIVER MILE 172) A MINIMUM OF 
95 PERCENT OF THE TIME. LOWER FLOWS 
MAY BE PERMITTED AT LIME POINT 
ONLY DURING THE MONTHS OF JULY, 
AUGUST, AND SEPTEMBER. 

The minimum flows established for the Snake 
River at the Murphy and Weiser gauging sta­
tions are management constraints; they further 
insure that minimum flow levels of Snake River 
water will be available for hydropower, fish, 
wildlife and recreational purposes. The estab­
lishment of a zero minimum flow at the Milner 
gauging station allows for existing uses to be 
continued and for some new uses above Milner. 

It also means that river flows downstream from 
that point to Swan Falls Dam may consist almost 
entirely of ground:.water discharge during por­
tions of low-water years. The Snake River Plain 
aquifer which provides this water must therefore 
be managed as an integral part of the river sys­
tem. 

The minimum flows established for Johnson's 
Bar and Lime Point are contained in the original 
Federal Power Commission license for the Hells 
Canyon hydropower complex. By adopting these 
flows, the Idaho Water Resource Board recog­
nizes the importance of minimum flows to 
downstream uses and makes their maintenance a 
matter of state water policy. Article 43 of the 
power license provides that: 
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"The project shall be operated in the inter­
est of navigation to maintain 13,000 cfs flow 
in the Snake River at Lime Point (river mile 
172) a minimum of 95 percent of the time, 
when determined by the Chief of Engineers to 
be necessary for navigation. Regulated flows 
of less than 13,000 cfs will be limited to the 
months of July, August, and September, 



during which time operation of the project would 
be in the best interest of power and navigation as 
mutually agreed to by the Licensee and the Corps' 
of Engineers. The minimum flow during periods of 
low flow or normal minimum plant operations will 
be 5,000 cfs at Johnson's Bar . ... " 

Snake River flows above the hydropower right 
at any Idaho Power facility are considered unap­
propriated and therefore are not held in trust by 
the state. This distinction is further addressed in 
Policy SB. 

POLICY SB - Snake River Trust Water 

IT IS THE POLICY OF IDAHO THAT WATER 
HELD IN TRUST BY THE STATE PURSUANT 
TO IDAHO CODE 42-203B BE REALLO­
CATED TO NEW USES IN ACCORDANCE 
WITH THE CRITERIA ESTABLISHED BY 
IDAHO CODE 42-203A AND 42-203C. 

The agreement between the state of Idaho and 
Idaho :Rower Company dated October 2S, 1984 
provides that Idaho Power's claimed water right 
of 8,400 cubic feet per second (cfs) at the Swan 
Falls Dam may be reduced to either 3,900 cfs or 
5,600 cfs during set periods of the year. The 
claimed water right of 8,400 cfs is deemed appro­
priated and the amount above the minimum flow 
established in Policy SA up to the 8,400 cfs is held 
in trust by the state. The agreement further 
provides that Idaho Power's claimed water rights 
at facilities upstream from Swan Falls shall be 
considered satisfied when the company receives 
the minimum flow specified in Policy SA at the 
Murphy gauging station. The 8,400 cfs claim of 
the power company has not historically been 
available during summer months. 

The 8,400 cfs claimed right is reduced by the 
agreement to that flow available after satisfying 
all applications or claims that demonstrate water 
was beneficially used prior to Oct. 1, 1984, even 
if such uses would violate the minimum flows 

established in Policy SA. Any remaining water 
above these minimum flows may be reallocated 
to new uses by the state providing such use satis­
fies existing Idaho law. The criteria in Idaho 
Code 42-203C supplement Policy 1B of the 
Water Plan which urges that conformance with 
the State Water Plan be considered evidence of 
the public interest. The Idaho Water Resource 
Board recognizes that the specific criteria for 
defining public interest established by Idaho 
Code 42-203C are to be used in addition to the 
criteria set forth in Policy 1B for the reallocation 
of hydropower rights. Exempted from the public 
interest criteria in Idaho Code 42-203C are 
permitted uses for which beneficial use prior to 
July 1, 1985 can be proved. 

POLICY SC - Snake River DCMI (Domestic, 
Commercial, Municipal and Industrial) 

IT IS THE POLICY OF IDAHO THAT 150 CFS 
OF WATER FOR CONSUMPTIVE PUR­
POSES HELD IN TRUST BY THE STATE 
PURSUANT TO POLICY SB BE REALLO­
CATED TO MEET FUTURE DCMI USES IN 
ACCORDANCE WITH STATE LAW. 

While most DCMI uses are nonconsumptive or 
only partially consumptive, future growth in 
Idaho's population and commercial and indus­
trial expansion will require an assured supply of 
water. 
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A continuous flow of 150 cfs provides approxi­
mately 108,600 acre-feet of water per year. This 
volume of water is assigned to consumptive uses 
within the basin for domestic, commercial, 
municipal, and other industrial purposes. Indus­
trial purposes include processing, manufactur­
ing, research and development, and cooling. 

Adequate records should be kept and reviewed 
so that this reallocation can be modified as 
necessary. Increases in the DCMI allocation, if 
necessary, will reduce the amount of water 
available for agricultural uses. The allocation 



will be reviewed as part of every Water Plan 
update. 

POLICY SD - Snake River Agriculture 

IT IS THE POLICY OF IDAHO THAT APPRO­
PRIATED WATER HELD IN TRUST BY THE 
STATE PURSUANT TO POLICY SB, LESS 
THE AMOUNT OF WATER NECESSARY TO 
PROVIDE FOR PRESENT AND FUTURE 
DCMI USES AS SET FORTH IN POLICY SC, 
SHALL BE AVAILABLE FOR REALLOCA­
TIONTO MEET NEW AND SUPPLEMENTAL 
IRRIGATION REQUIREMENTS WHICH 
CONFORM TO IDAHO CODE 42-203A, 203B, 
203C, AND 203D. 

This policy allows for new and supplemental 
agricultural development through the realloca­
tion of water held in trust by the state. The 1982 
State Water Plan allocated water for a minimum 
level of new irrigation development of 850,000 
acres plus supplemental water for 225,000 acres 

by the year 2020 over that which existed in 1975. 
This policy rescinds the 1982 allocations since 
there are no acres specified in that the type, · 
location, and amount of use is unknown as is the 
effect of the evaluation called for in Policy SB 
prior to reallocation. 

During the eight-year period from 1975 to 
1983, about 140,000 acres of new development 
occurred within the basin. While the amount of 
new acreage varied significantly from year to 
year, the average was approximately 17,500 
acres. Data are not available to estimate the 
number of acres that received supplemental 
water during this period. 

Idaho Code Section 42-203C limits the rate of 
new development in the basin above Murphy 
gauging station to 80,000 acres in any four year 
period. Therefore, the maximum development 
to the year 2020 above Murphy gauging station 
assuming no water supply constraint is 700,000 
acres. Criteria placed on the reallocation of 
hydropower rights, limits on the rate of new 
development, plus the requirement that ap­
proval of new storage projects that divert water 
between November 1 and April1 from the Snake 
River between Milner Dam and Murphy gaug­
ing station must mitigate the impact of diver­
sions on hydropower generation (Policy 51), will 
undoubtedly limit development to less than 
700,000 acres. 

POLICY SE- Snake River Hydropower 

IT IS THE POLICY OF IDAHO THAT HYDRO­
POWER USE BE RECOGNIZED AS A BENE­
FICIAL USE OF WATER, AND THAT DEPLE­
TION OF FLOWS BEWW THE MINIMUM 
AVERAGE DAILY FWWS SET FORTH IN 
POLICY SA IS NOT IN THE PUBLIC INTER­
EST. 

The 1982 State Water Plan allocated 170,000 
acre-feet for consumptive use in cooling thermal 
power plants. By establishing a minimum daily 



flow of 3,300 cfs at Murphy and 4,7SO cfs at 
Weiser, stabilized flows were guaranteed for 
hydropower generation. The minimum daily 
flows for hydropower generation are now in­
creased as stated in Policy SA. In addition, this 
policy specifically recognizes hydropower gen­
eration as a beneficial use of water and acknowl­
edges the public interest in maintaining the 
minimum river flow at key points. Any water 
depletion for thermal power generation would 
now come from block of water allocated to 
DCMI uses. 

POLICY SF- Snake River Navigation 

IT IS THE POLICY OF IDAHO THAT WATER 
SUFFICIENT FOR COMMERCIAL AND 
RECREATIONAL NAVIGATION IS PRO· 
VIDED BY THE MINIMUM FLOWS ESTAB­
LISHED FOR THE SNAKE RIVER. 

Cm;nmercial navigation emoute to Lewiston 
via the Columbia River and Lower Snake River 
can be accommodated with the flows leaving 
Idaho in the Snake River at Lewiston. Above 
Lewiston, commercial and recreational naviga­
tion should be accommodated within the pro­
tected flows on the Snake River and tributary 
streams. 

POLICY SG- Snake River Aquaculture 

IT IS THE POLICY OF IDAHO THAT WATER 
NECESSARY TO PROCESS AQUACULTURE 
PRODUCTS BE INCLUDED AS A COMPO­
NENT OF DCMI AS PROVIDED IN POLICY 
SC. THE MINIMUM FLOWS ESTABLISHED 
FOR THE MURPHY GAUGING STATION 
SHOULD PROVIDE AN ADEQUATE WATER 
SUPPLYFOR AQUACULTURE. ITMUSTBE 
RECOGNIZED THAT WHILE EXISTING 
WATER RIGHTS ARE PROTECTED, IT MAY 
BE NECESSARY TO CONSTRUCT DIFFER­
ENT DIVERSION FACILITIES THAN PRES­
ENTLY EXIST. 

Aquaculture can expand when and where 
water supplies are available and where such uses 
do not conflict with other beneficial uses. n is 
recognized, however, that future management 
and development of the Snake River Plain aqui­
fer may reduce the present flow of springs tribu­
tary to the Snake River, necessitating changes in 
diversion facilities. 

POUCY SH - Snake River Fish, Wildlife, and 
Recreation 

IT IS THE POLICY OF IDAHO THAT THE 
MINIMUM FLOWS ESTABLISHED UNDER 
POLICY SA ARE SUFFICIENT AND NECES­
SARY TO MEET THE MINIMUM REQUIRE­
MENTS FOR AQUATIC LIFE, FISH, AND 
WILDLIFE, AND TO PROVIDE WATER FOR 
RECREATION IN THE SNAKE RIVER BE­
WW MILNER DAM. STREAMFLOW DE­
PLETION BELOW THE MINIMUM FLOWS 
IS NOT IN THE PUBLIC INTEREST. 
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The policy reiterates the view that the mini­
mum flows established in Policy SA will protect 
fish, wildlife, aquatic life and recreation within 
the Snake River Basin at acceptable levels and 
that this is in the public interest. State law pro­
vides for the Water Resource Board to apply for 
a water right for unappropriated water for mini­
mum flows necessary "for the protection of fish 
and wildlife habitat, aquatic life, recreation, 
aesthetic beauty, transportation and navigation 
values, and water quality." The minimum 
stream flow legislation, where· appropriate, can 
be used on the Snake River and tributary streams 
to enhance these values. 
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BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MA TIER OF DISTRIBUTION OF WATER ) 
TO WATER RIGHTS NOS. 36-04013A, 36-04013B ) 
AND 36-07148 (SNAKE RIVER FARM); AND TO ) 
WATER RIGHTS NOS. 36-07083 AND 36-07568 ) 
(CRYSTAL SPRINGS FARM) ) 

ORDER 

This matter is before the Director of the Department of Water Resources ("Director" or 
"Department") as a result of two letters dated May 2, 2005 ("Letters"), from Larry Cope of Clear 
Springs Foods, Inc ("Clear Springs"). The Letters request water rights administration in Water 
District No. 130 pursuant to Idaho Code § 42-607 in order to effectuate the distribution of water 
to the water rights identified in the above caption that are held by Clear Springs for the diversion 
and use of water at its Snake River Farm and Crystal Springs Farm. 

Based upon the Director's consideration ofthis matter, the Director enters the following 
Findings ofFact, Conclusions of Law, and Order. 

FINDINGS OF FACT 

The Eastern Snake River Plain Aquifer and the Department's Ground Water Model 

1. The Eastern Snake River Plain Aquifer ("ESP A") is defined as the aquifer 
underlying an area of the Eastern Snake River Plain that is about 170 miles long and 60 miles 
wide as delineated in the report "Hydrology and Digital Simulation of the Regional Aquifer 
System, Eastern Snake River Plain, Idaho," U. S. Geological Survey ("USGS") Professional 
Paper 1408-F, 1992, excluding areas lying both south of the Snake River and west of the line 
separating Sections 34 and 35, Township 10 South, Range 20 East, Boise Meridian. The ESPA 
is also defined as an area having a common ground water supply. See IDAPA 37.03.11.050. 

2. The ESP A is predominately in fractured Quaternary basalt having an aggregate 
thickness that may, at some locations, exceed several thousand feet, decreasing to shallow depths 
in the Thousand Springs area. The ESPA fractured basalt is characterized by high hydraulic 
conductivities, typically 1,000 feet/day but ranging from 0.1 feet/day to 100,000 feet/day. 

3. Based on averages for the time period from May of 1980 through April of 2002, 
the ESPA receives approximately 7.5 million acre-Jeet of recharge on an average annual basis 
from the following: incidental recharge associated with surface water irrigation on the·ptain (3.4 
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• • 
the watennaster shall immediately curtail diversions by the Association under water right no. 36-
08329 as necessary to distribute water to Clear Springs' prior rights. 

IT IS FURTHER ORDERED that when repair ofthe western-most spring collection box 
for the 54-inch diameter pipeline to the Snake River Fann is made to the satisfaction of the 
Director, ground water diversions under certain rights for consumptive uses later in priority than 
February 4, 1964, determined by the Director to cause material injury to water rights nos. 36-
04013B and 36-07148 held by Clear Springs for its Snake River Farm, are subject to ongoing 
curtailment, until further order of the Director, as follows: 

(1) Ground water rights for consumptive uses subjectto curtailment include 
rights for agricultural, commercial, industrial, municipal, or other 
consumptive uses, excluding ground water rights used for de minimis 
domestic purposes where such domestic use is within the limits of the 
definition set forth in Idaho Code § 42-111 and ground water rights used for 
de minimis stock watering where such stock watering use is within the limits 
of the defmitions set forth in Idaho Code§ 42-1401A(12), pursuant to 
IDAPA 37.03.11.020.11. 

(2) Involuntary curtailment will be phased-in over a five~year period, offset by 
substitute curtailment (conversions and voluntary curtailment) provided 
through the ground water district(s) or irrigation district through which 
mitigation can be provided and verified by the Department. Involuntary 
curtailment and substitute curtailment together must be implemented in 2005, 
2006,2007, 2008, and 2009, such that based on simulations using the 
Department's ground water model for the ESPA, phased curtailment will 
result in simulated cumulative increases to the average discharge of springs in 
the Buhl Gage to Thousand Springs spring reach, which includes the springs 
that provide the source of water for the water rights held by Clear Springs for 
its Snake River Farm, at steady state conditions of at least 8 cfs, 16 cfs, 
23 cfs, 31 cfs, and 38 cfs, for each year respectively. 

(3) The actions taken by the Idaho Ground Water Appropriators in 2005 on 
behalf of its members, consisting of acquisition and use of surface water for 
irrigation of certain lands in lieu of irrigation using ground water 
("conversions") in the. North Snake Ground Water District and voluntary 
curtailment of ground water irrigation of certain lands in the Magic Valley 
Ground Water District, and thus far approved by the Director as ongoing, are 
recognized as increasing spring discharge in the Devil's Washbowl to Buhl 
Gage spring reach by an average of 7.8 cfs at steady state conditions based on 
simulations using the Department's ground water model for the ESPA. Once 
Clear Springs has completed repair of the western-most spring collection box 
for the 54-inch diameter pipeline to the Snake River Fann, additional 
ongoing voluntary curtailment within the North Snake and Magic Valley 
ground water districts must be identified to increase the simulated spring 
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