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MINIDOKA IRRIGATION DISTRICT,
NORTH SIDE CANAL COMPANY, AND
TWIN FALLS CANAL COMPANY

)
)
)
)

----------------)
)

COME NOW, Petitioners, A&B Irrigation District ("A&B"), American Falls Reservoir
District #2 ("AFRD#2"), Burley Irrigation District ("BID"), Milner Irrigation District
("Milner"), Minidoka Irrigation District ("MID"), North Side Canal Company ("NSCC"), and
Twin Falls Canal Company ("TFCC") (collectively hereafter referred to as the "Surface Water
Coalition", "Coalition", or "SWC")1, by and through their undersigned counsel, and hereby file
this Joint Motion to Lift Stay I Motion to Expedite in the above-captioned matter.
BACKGROUND
The Coalition requested administration of hydraulically connected junior ground water
rights in January 2005. After a series of orders the Department held an administrative hearing in
early 2008, with former Chief Justice Gerald F. Schroeder presiding. The Director issued a final
order in September 2008. The Coalition and U.S. Bureau of Reclamation appealed the decision
to district court. Judge John Melanson issued his decision on judicial review in July 2009.
IGWA and the City of Pocatello filed petitions for rehearing. Thereafter, the court issued its
decision denying the petitions in August 2010. The parties appealed the district court's decision
to the Idaho Supreme Court in the fall of 2010. Briefing concluded in the fall of2011 and the
case was heard by the Court on June 13, 2012. As of the filing of this motion the Supreme Court
has yet to issue a decision.

1 The term "Surface Water Coalition" is a shorthand reference to the seven individual canal companies and irrigation
districts that requested conjunctive administration of hydraulically connected ground water rights in 2005. Each
entity holds and relies upon their individual natural flow and storage water rights to deliver water to their respective
shareholders and landowners. The "Coalition" does not own water rights collectively or share water supplies.

SWC JOINT MOTION TO LIFT STAY/ JOINT MOTION TO EXPEDITE

2

During that time, the Director issued his Second Amended Final Order Regarding

Methodology for Determining Material Injury to Reasonable In-Season Demand and Reasonable
Carryover (June 23, 2010) ("Methodology Order"). The parties appealed that order and others
implementing the new protocol for administration to district court. Based on the Coalition's
information, the following cases have been filed and are now pending before the district court:

IGWA v. IDWR (Case No. 2010-382) (Gooding County District Court)
IGWA v. IDWR (Case No. CV-2010-383) (Gooding County District Court)
TFCC et al. v. IDWR (Case No. CV-2010-384) (Gooding County District Court)
City ofPocatello v. IDWR (Case No. CV-2010-387) (Gooding County District Court)
City ofPocatello v. IDWR (Case No. CV-2010-388) (Gooding County District Court)
TFCC et al. v. IDWR (Case No. CV-2010-3403) (Twin Falls County District Court)
TFCC et al. v. IDWR (Case No. CV-2010-5520) (Twin Falls County District Court)
TFCC et al. v. IDWR (Case No. CV-2010-5946) (Twin Falls County District Court)
TFCC et al. v. IDWR (Case No. CV-2012-2096) (Twin Falls County District Court)
TFCC et al. v. IDWR (Case No. CV-2013-2305) (Twin Falls County District Court)
AFRD #2 v. IDWR (Case No. CV-2013-155) (Lincoln County District Court)
The Coalition and other parties have filed various motions to consolidate and stipulated
motions requesting the court to stay further proceedings "until a decision has been entered by the
Idaho Supreme Court in the SWC Supreme Court Appeal [Case No. 38193-2010]." See Motion

for Stay at 2 (Dec. 10, 2010). The court entered an Order Granting Motion for Stay on
December 13, 2013. The Court and the parties recognized that the outcome of the SWC
Supreme Court Appeal "may affect the consideration and/or resolution" of the various petitions
for judicial review. Order at 2.
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Concurrent with the filing of this motion, the Coalition is also filing a Notice ofAppeal

and Petition for Judicial Review ofAgency Action regarding. the Director's recent Order Revising
April 2013 Forecast Supply (August 27, 2013) ("August Order") and subsequent Order Denying
Petition for Reconsideration; Denying Motion to Authorize Discovery; Denying Request for
Hearing (September 27, 2013) ("September Order"). See Exhibits A, B.
MOTION TO LIFT STAY
The Coalition submits lifting the stay is appropriate for the following reasons. First,
the extraordinary time (nearly 16 months since oral argument in June 2012) in receiving a
decision from the Idaho Supreme Court warrants reconsideration of the current ordered stay.
Although the parties agreed that conjunctive administration would proceed under the
Methodology Order in the interim, that timeframe has now spanned four irrigation seasons.
Lifting the stay is warranted to address the merits of the Coalition's petition in a timely manner
prior to the 2014 irrigation season. Since the beginning of the irrigation season is only 6 months
away, finalizing the agency records and setting an expedited briefing schedule will ensure the
cases are heard and decided in time to implement proper conjunctive administration next year.
Regardless of when the Supreme Court issues a decision, the procedural steps and
schedule can be established to ensure a timely decision on the Methodology Order prior to the
2014 irrigation season. If the Supreme Court issues a decision in the interim, the parties can
incorporate and address the impact of that decision in the briefing (or supplemental filings if
necessary). Alternatively, if the decision requires further action by IDWR the parties can address
those issues with this court at that time.
Next, lifting the stay is necessary due to the Director's improper implementation of the
Methodology and ongoing material injury. Despite the Coalition's requests for administrative
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hearings on the Director's actions, he has repeatedly denied those petitions, denying the
Coalition due process under the law.2 Instead, the Director has insulated his rulings from further
review behind this court's ordered stay. See Ex. B; September Order at 4 ("The Methodology
Order has been appealed and is currently stayed. . . . The Director's application of the
Methodology Order is consistent with the stipulation."). Accordingly, the Coalition is subject to
the Director's decisions without any further recourse or ability to seek relief due to the ordered
stay.
For example, the Director failed to follow and properly implement the Methodology
Order in 2013. In April, the Director failed to recognize then current hydrologic conditions and
determined only TFCC would be injured in the amount of 14,200 acre-feet during the irrigation
season. That amount established a "ceiling" on the amount of mitigation required by junior
priority ground water users for the 2013 irrigation season.
The hot and dry conditions continued from the spring throughout the summer without any
further action by the Director. Finally, just a few days before Labor Day, the Director revised his
April Forecast Supply and attempted to implement steps 6- 8 of the Methodology Order. The
Director concluded AFRD #2 suffered material injury in the amount of 54,000 acre-feet and
TFCC suffered material injury in the amount of 51,200 acre-feet. See Ex. A; August Order at 6.
Despite the increased injury, the Director cut the mitigation owed to TFCC by over 50% of what
was previously ordered. See id at 7. The Director's unlawful and untimely action forced both
AFRD #2 and TFCC to reduce water deliveries to their water users over the summer. See Ex. C;

Affidavit ofLynn Harmon and Affidavit ofBrian Olmstead. While junior ground water users
The Director refuses to hold an administrative hearing on his actions implementing conjunctive administration
despite the plain language in I.C. § 42-1701A(3) ("Unless the right to a hearing before the director of the water
resource board is otherwise provided by statute, any person aggrieved by any action of the director, including any
decision, determination, order or other action, ... and who has not previously been afforded an opportunity for a
hearing on the matter shall be entitled to a hearing before the director to contest the action").
2

SWC JOINT MOTION TO LIFT STAY I JOINT MOTION TO EXPEDITE

5

diverted their full rights throughout the irrigation season, AFRD #2 and TFCC suffered
unmitigated injury to their senior surface water rights.
The Coalition submitted the managers' affidavits to the Director and requested the
opportunity for an administrative hearing. The Director ignored this information, refused to
reconsider his decision, and denied the request for hearing. See Ex. B; September Order.
In addition, the Director failed to analyze the discrepancies in the leased water IGWA
claimed it had acquired for the 2013 irrigation season. Although IGWA represented it had
32,500 acre-feet to avoid curtailment back in April, that number proved incorrect based upon
information supplied by Water District 01 and others later. See Exs. D, E. Moreover, while
IGWA requested assignment of 14,200 acre-feet toTFCC on two separate occasions, that
assignment was never completed by the Watermaster.
The lack of oversight by the Director to require timely assignment of the mitigation water
resulted in an unlawful implementation of the Methodology Order. Although the Director
accepted the representations by IGWA back in April, he failed to ensure the water was actually
available for assignment throughout the irrigation season. The Coalition requested the
opportunity to further discover the facts surrounding the leases and failed assignments, but again,
the Director denied the Coalition's request for a hearing and inquiry into these issues. See Ex. B.
Instead, the Director claimed such matters were "not within the scope of the Steps 6 - 8 Order."

Id.; September Order at 4. The ongoing material injury caused by junior priority ground water
rights, without sufficient mitigation, is further reason to lift the stay and hear the Coalition's
petition for judicial review.
Given the Director's implementation of the Methodology Order in 2013 and his repeated
denial of the Coalition's requests for administrative hearings on his actions, the Coalition has no
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choice but to proceed with judicial review to ensure timely relief for the 2014 irrigation season.
The Coalition respectfully requests the Court to lift the ordered stay in these proceedings. The
Coalition requests oral argument on this motion.

MOTION TO EXPEDITE
The Coalition further requests the Court to expedite consideration of this motion so that it
may be heard and decided as soon as possible. The Coalition requests oral argument on this
motion.

DATED this 1'1~ of October, 2013.
BARKER ROSHOLT & SIMPSON LLP

J ~
Travis L. Thompson
Paul L. Arrington

Attorneys for American Falls Reservoir
District #2 and Minidoka Irrigation District

Attorneys for A&B Irrigation District, Burley
Irrigation District, Milner Irrigation District,
North Side Canal Company, Twin Falls Canal
Company
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the,Z.~ay of October, 2013, I served true and correct
copies of the foregoing upon the following by the method indicated:

SRBA District Court
253 3rd Ave. N.
P.O. Box 2707
Twin Falls, Idaho 83303-2707

_ _ U.S. Mail, Postage Prepaid
__K_ Hand Delivery
_ _ Overnight Mail
Facsimile
Email

Garrick Baxter
Deputy Attorney General
Idaho Department of Water Resources
P.O. Box 83720

_JL U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
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Boise, Idaho 83720-0098

K Email

Randy Budge
T.J. Budge
P.O. Box 1391
Pocatello, Idaho 83204-1391

_ _ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
___J{_ Email

Sarah Klahn
Mitra Pemberton
511 16th St., Suite 500
Denver, CO 80202

_ _ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
___¾_Email

Dean Tranmer
City of Pocatello
P.O. Box 4169
Pocatello, Idaho 83205

_ _ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
>I Email

Kathleen Carr
U.S. Dept. oflnterior
960 Broadway Ste. 400
Boise, Idaho 83706

_ _ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
_}{_Email

Matt Howard
U.S. Bureau of Reclamation
1150 N. Curtis Road
Boise, Idaho 83706-1234

_ _ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
_Y_Email

Lyle Swank
IDWR,
900 N. Skyline Dr.
Idaho Falls, Idaho 83402-6105

_ _ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
__
)(_Email

Allen Merritt
Cindy Yenter
IDWR
1341 Fillmore St., Suite 200

_ _ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
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Twin Falls, Idaho 83301

X

Email

William A. Parsons
Parsons, Smith & Stone, LLP
P.O. Box 910
Burley, ID 83318

_ _ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
X Email

Michael_ C. Creamer
Jeffrey C. Fereday
601 W. Bannock
P.O. Box 2720
Boise, Idaho 83701-2720

_ _ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
K Email

David W. Gehlert
Natural Resources Section
U.S. Department of Justice
1961 Stout Street, 8th Floor
Denver, CO 80294

_ _ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
Overnight Mail
Facsimile
~ Email

~~
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Exhibit
A

BEFORE THE DEPART.MENT OF.WATER RESOURCES
OF TBE STATE

or IDAHO

IN THB MATTER OF DISTRIBUTION OF WATER )
TO VARIOUS WATER RIGHTS HELD BY OR FOR )
THE BENEFIT OF A&:a IRRlGATION DlSTRICT, )
AMERICAN FALLS RaSBRVOIR DISTRICT #2, )
BURLEY m..RIGATIONDISTRICT, MILNER
)
IRRIGATION DISTRICT, MINIDOKA lRRIGATION)
DISTRICT, NORTH SIDE CANAL COMPANY,
)
AND TWIN FALLS CANAL COMPANY
)

Docket No. CM-:DC-2010-001

OHl>Ea QVISlNG APRIL 2013

FORECAST ·st:JliPLY

(METHODOLOGY STEPS 6-8)

FINDINGS OFFACT
A.

Backgro~d

1.
On June 23; 2010, the D~tor of the· Idaho Dep~en.t.of Water Rc,sources
(''Director'' or ''Departinent'') issued bis Second Am.ended Final Order Rea_ctr.d'i,)g Methtido.logy
for Determining Material Injury to Beasontlble· In-Season Demand· mu1 Reaammlil~· Carryover
e~Methodology Order~'). The Methodology Order established 10steps for delertniiiing material
injury to me(llbers Qf the $µ,;f.a~e Water Coalitipn (''$WC-'). This ordetwill examine steps 6, 1,
and 8 from the Methodology Order.
2.

Step 6 states· as follows:

Approxil.natdy blMway Um>ugh the irrigation season, but following. the
events· descnbed in Stq1 S, the Director will~ for ""¢h lll"m.ber of the $.WC:
(1) evalu.ate the actual crop water ~eeds up to that point in the .imgation
season; (2) estimate the Time of Need date; .and (3) issue a.revise.ti Forecast
Supply.

Methodology Order at 36 (internal footnote omitted).
3.

Step 7 states as follows:

Shortly before the estimated Time of Need, but following the events
descni>ed in Steps 5 and 6, the Director will, for each member of the SWC:
(1) evaluite the actual crop water n~ up to that point in the imption
season; (2) issue a revised FQrec~t Supply; and (3) establish the Time of
Need.
Oi'det Revising April io13 Forect111t Supply (Methodolo111 Ships 6 - B)

This information will be used to recalculate RISD [Reasonable In Season
Demand] and adjust the projected DS [Demand Shortfall] for each member
of the SWC. • . . The Director will then issue revised RJSD and DS values.
Id. at 37.
4.
According to the Methodology Order, "If the Director determines that the estimated
Tune of Need JS .reasonably certain., Step 7 will not be implemented for ~-season purposes." Id.

5.

Step 8 states as follows:
At the· Time of Need, junior ground water usen are required to provide the
le$Sel'. of the. two volumes from Step 4 (M:ay 1 secured water) and the
[i:>S][1] volume calculated at the Time of Need. If the calculations from
steps 6 or 7 indicate- tbat a volume of water necessary to meet in-season
projected demand shortfalls is greater than. the volUiile from Step 4, no
additional water is reqwred.
The ~tor will review, at the end of the season, the volw:ne ~d
ef:fic.ien.cies ofapplic.ation of sudace water, the amount of mitigatipn w•r
provided by junior ground water users, and may, in the exercise of bis
professional judgment, readjust the reasonable carryover shortfalls. to teflect
' these considerations.
·

Id. (internal footnote omitted),.
6.
On April 17, 2013, the Director-issued his Final Order Re.garding Aptil 2013
Forecast Supply (Methodology Steps] - 4) (''April Forecast Supply Order''). The April Forecast
Supp•y Order prediQted a dei:muid shQrtfall to -tb.e SW.C of l4,2Q0 acre-feet fQr the 2013. migati-qn·
~on._ A,priJ Forecast $.U.,pply Order at 3, At th~ time, the omy- member of the SWC p:etlic~ to
e~perience material injury during the 2013 irrigation season was the Twin Falls Canal Company
(''TI'CC'').

7.
The Director previously ~pproved CM Rule 43 mitigation plans for the: Idaho
Ground W.a~er Appropri•tors. Inc. ("lGWA'').. IOWA .securecJ, 14,200 acre-feet of storage water to
mitigate.m.a~al- injury to the SWC. Order C<1nftrming IGWA 's Notice of Secured Water (May
22, 2013).

B.

April -July Climate

8.
The April 2013 Joint Forecast prepared by the United States Anny Corps of
Engineers and the United States Bureau of Reclamation predicted 2.650.000 ·acre-feet of natural
The Director has determined the reference in Methodology Order Step 8 to "RISD" is incorrect and should instead
reference ''DS."'' As such, the Director has removed RISD from the above quotation and replaced it with DS.
1
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flow at the Heise gage for the period April -July, 2013. April Forecast Supply Order at 2. The
Joint Forecast "is generally as accurate a forecast as is possible given current data gathering and
forecasting techniques." Methodology Order-at ·9,
9.
The months of May and June were dry. According to NRCs'Snotel sites, the
Upper Snake ~eived 73% and 24% of average precipitation in May and June, respectively. The
National Weather Service's Twin Falls weather station reported 26% and 19% of nortnal
ptecipitatlon in May and J1,1ne, respectively. Twin Falls temperatl,U'es were n~,n- normal fol,' April,
w~ 1~6 deg«,es above normal for M1y, were 3,7 degrees above normal for June, and were 5.. 7
degrees above normal for July.2 Because of the hot, dry_ spring, water supply conditions were less
than predicted. The actual Heise natural flow for April - July was 2,279,000 acre-feet, ot 371,000
acre-feet less than the April 2013 Joint Forecast.

C.

Crop Water Need

10.
Ctop water need ("CWN'') is the project wide volume of irrigation water requited
for crop growth such that ctop development is not.limited by water av.nat,ility.. CWN is the
difference between tb.e fully realiz.ed consumptive· use as.sociated. witb crop developm_ent; or
evapotranspiration, ~d effecti~·p,tecipitation. CWN is t,tsed as inp\lt for calcul-~~nable
in-season demand ("RJSD") fot those months of the irrigation season that are complete. It is
combined with IfiOntbly baseline demands for the remaining. months of the imgation seasen to
attive at a season total RISD volume; Deinand shortfall is then cal.cl.dated as the difference
between the: adjusted forecast supply and the lUSD. For specifics repniing detennin!ltion of
CWN, s.ee Methodology Order at 16. lncluded with this order~ a CD with backgrou!'1d
calcub1tions.

l l. .As calculated from the beginning of the irrigation season (April 1), the SWC.'s
volumetric CWN for the current water year through the month of July is 991,018 acre-feet. This
volu~e i$ 118.6% of the April 1-.J,,dy 3 i ten-year avCJ.:age CWNf;rom 2003 - 2012 ~4. U~.2%
of tbe b~e.line year CWN (2000/2008). /u calculated ftQI11,April l to July .p-l, {tom th~ year 2000
until this year,, ,2013 has: the lar~st CWN volurne· Qf any irrigation: season. Over the last ten, years
(2003 ... 2012); the 2007 and 2012 water years have the most sitnilar accumulations of CWN over
the same period of the irrigation season.. The graph on the following page summarizes April
through.July monthly volumetric CWN values for l007, 2012, 2013, the 2003 - 2012 ~ve.rage, and
tbe baseline year (2006/2008).
.

2 l'recipiq1tion and tempei,,¢1,1re dala obtahled froJll the NOAA N'at;ional Weather Service Preliminary Monthly
Climate D~ta for tlte Twin Falls 3SE weather s~ion (Twin Falls Airport).
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12.
As calculated from the beginning of the imgation se.aspn (April 1), the SWC' s ·
2013 demand. or total irrigation diversion for the cutrent water year through the month ,of July, is
2,122A26:acre-.feet. This voll.Ulle is 110J:j% of the April 1--July 31 ten-year avenige demand
fi'Qnt :200.3·.;;;. 2012, and 109,.0t-.of -tlte bQ.Selin~ year demand (2006/2008). Over the last ten years
(200$:,-·2012), the :2007 and2012 water years have the. mo.st similar dein.and ov1;U: the April I July 31 petiod of theittigation season. The following:gtaph slliliinarizes April through July
monthly volumetric-demand values for 2007, 2012, 2013, the 2003 -2012 average; and the
baseline year (2006/2008).
·
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E.

Selection of an Analogous Year to Predict Remaining Natural Flow

13.
Natural flow diversions {or the remainder-of the iniga,tion season were predicted by
choosblg an e.n.tllogous year~ The Pepartment usec,i a residual analysis3 carried opt at a daily time
·step to compare the reach ,gains from.July 8- to August 7 for the cuttent water year to historical
reach.gain$·for the san1e time period for the 1991-2012 water years. From the residual analysis,
four candidate water years. were selected: 2012, 2008, 2004, -and 1994. These years represent the
four ~a,rs with the smalle~t average daily residual over the analysis period as summarized in the
following 'table:
S1,1mrttarv-of R•ldual Analysis Qf t;andidate Years .
Time Pe.nod 201-2
2008 · 2004
1994
11/1-1b/31 -7.2% •1;2~ -3~6% -10.1%
7/B;a/7
3.5% 25.6% 14.8% 9.5%

14.
The following hydrQgraph .compares the current water year to the four candidate
years with .the most similar reach gains as dete.nnined by the residual analysis. T~- natural flow
divers.ions for each ofthe candidate years were examined-and 2012 was selected as the analog· year
to predict natural flow diversions for the remainder ofthe-irrigatior,. season. The year 2012 was
chosen becau$C the residual analysis showed 2012 was most similar to 2013 conditions when
considering the reach gains since November 1 and most recent 31- days.
Hydrograph-Comparisonof:Analoe:VeartandidatetoCUrrentWaterYear
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The daily r~idual is expressed as a percentage ~nd defined 8$. the difference between ~ current water year reach
gain (CY) and the historical reach gain (HY) divided by the current water year reach gain. R = (CY - HY)/CY.
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F.

Adjustments to Total Supply

15.
Adjustments were made to both the natural flow and sto~e water supplies. as
s~own on the following page. Adjustments- to natural flow include 6-;725 acre-feet of natural flow
wheeled to Southwest Irrigation District through Burley Irrigation District and Milner Irrigation
District. Preliminary adjustments to the stor~ water supply that were used in this analysis were
published by Water District 01 in its weekly water reports dated June 11, 2<H3.;.. July 3.0, 2013.
The only adjustments made to the stqred water sµpp1y-iQ the t$le ~ow were for the Minidoka
Credit, Adjustments for wheeled storage wa~r-were not inciuded in the storage adjusune.nt ·
because the water is not available .for use by the SWC. Adjustments for wheeled storage water
that were published in the weekly reports were not included as an adjustmelit because wheeled
water does not actually increase the amount of water available. for u·se by the SWC. Water
supplied to or from the rental pool w~ not included in the ad,jU$tments. An adjustment for water
supplied to or from the rental pool wo1.1ld artificially increase· or decrease tbe shortfall obligation.
G.

Revised Shortfall .Prediction

l6.
DS, or D~and .ShQrtfall, js calcula,te(l as the dif(erence between RISD aod the
forecast s1,1pply. When ~tennined during the irnption seaso~ th~ adjusted forecast sgpply is the
sum of the actual natural flow diversions having @."eady occurred. the pre.dieted natural tlow
diversions as established by .an analog year, and the actual atorage, allocation. Actual natural flow
diversions having already occurred are determined by the Depamnent'·s water rights accounting
model. The natural flow divem,ions· for the reP.1,ainder of the ~gatio~ season ~ estimate<i based
on a hi$t0rical analc:>g year with similar ~s in. die ~lackr®t to Milner l'.C~, The ye.ar 2012 is
the analog ye.ar selected to estimate. natural.flow diversions· for the remainder-of the krlgation
season as discussed above in Section E. Storage allocation is determined by Water District 01 on
the day of allocation.

17.
B8$e4 on the above, and a.s su1QD1arizedin the table b~low, the Director predicts, at
this tune. that AFRD2- and TFCC are eic_pected to experience material injury.
Natutal

Flow
Diverted
tbtongh
UI

A&B

0

AFRD2
BID
l\(lln~r
Minidoka
NSCC

23,006
75,811
7,356
106,340
270,139
563~21

.nee

Predicted
Natural
FlowS/8
to 10/31

0
0
4,008
0
5,621
54,431
309,078

Natuml

Flow
Adjustment
0

(3,7i4)
(3,011)

Preliminary
St0rage
Allooatjon
107~790
383,334
213,~04
7$,597
306,026
808,260
239,5.46

'.Minidoka
Credit
A4jus.~t
1,000
5,130
8,370
(7,750)
(6,750)

total
Supl)IY

RISO

Shortfall

10'7;790

64;796
461.373
29i,'137

0
54,000

407~34().
294.,839
82;941
426,357
1,1~5,080
1,105,394

54,0,89
41.9,324

0
0
0

1,ll7,188
1,156~60S

0
51,200

Total
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105,200

18.
At this time, the current, predicted shortfall to the SWC's RISD is 105,200 acrefeet. However, consistent with the Methodology O.rder, 'junior grolind w.ater users are required to
provide the lesser of the two volumes from Step 4 (May 1 secured water) [14,200 acre-feet] and
the [DS} volume calculated at the Time of Need [105,200 acre-feet]." Methodology Ord~r at 37.4
iGWA has Jee~ 14,200 acre-feet of storage water for mitigation. Order Corifimiing IGWA 's
Notic1 of Secured Water.
19.
Based on current information, the Time of Need is predicted to occur on August 29,
2013. Because the Thne· of Need is reasonably certaiQ. the Dh:ector will not implement Step 7 for
this ir.ription season. Met1¥)t1Qlogy Order at 37. No later than August 29, 2013, the 14,200 acrefeet of mitigation water secured by IGWA must be provided to AFRD2 and TFCC, as explained in
the following paragraph.
20.
The current, predicted shortfall to the SWC is 105,200 ~re-feet AFRD2's portion
of the shortfall is $4,000 acre-feet, or S1.4% of the current, predicted shortfall. TFCC's portion of
the shortfall u; Sl,200 acre-feet, or 48.6% of the current, predicted shortfall. Using the above
percentages to allocate .the 14,200 acte...feet of mitigation water, 7,300 acre-,feet shall be provided
to AFRD2, and 6,900 acre-feet shall be provided to 1FCC.

CONCLUSION$ OF LAW
1.
Based on the above,. it is reasonably·certain that AFRD2 and TFCC are materially
injured. Based on cutrent infotmation, it is reasonably certai1i that the Time ·of Need is expected
to-occur on August 29, 2013. Because the time of Need is reason~ly certain, the Director will
not implement Step 7 for tbis irrigation seas9n. M,thodology Order at 37.

2.
The 14,200 acre-feet of mitigation. storage water secured by IGWA shall be
allocated by the Watermaster for Water District O1 as follows~
AflU)2

TFCC

7,30() aQR}-feet
(>,900. aere,.feet

3.
Upon the issuance of this order, but no later than August 30, 2013, the Director
instructs the watetmaster for Water District 01 to distribute the mitigation storage water secured
by IGWA to the accounts, of AFRD2.and TFCC~ as described, above.

4..
As stated pnwiously, the etttrent, predicted shortfall to the SWC's RISD is 105,200
acre-feet The Methodology Order requires junior ground water users to "provide the lesser of the
two volumes. from Step 4 .(May 1 secured water U4,200 acre-feet]) and the [DS] volume
calculated at the Time of Need [105,200 acre-feet]~·; Methodology Order at 37. Tbe Director
cQnolude$, as s~ted previously, that.Step 8 incorrectly references "RISO•' in tbe above quoted
sentence, when it should reference ''DS." For purposes of clarity, Step 8 should read as follows:

As stated previously in footnote 1, tbe Director has determined the rererence in MethodolCiSY Orper Step 8 to
''RISD" hi incorrect and should instead reference "DS." As such, the Director has removed RlSD from the above
quotadon. and replaced it with DS.
4
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At the Time of Need, junior ground water users are required to provide the lesser of
the two volumes from Step 4 (May l secured water) and the Rl8D .DS· volume
calculated at the Tune of Need. If the calculations from steps 6 or· 7 indicate that a
volume of water necessary to meet in-season projected demand shortfalls is greater
than the volume from Step 4, no additional water-is required

Methodology Order at 37 (strikethrough and underline added).

S.

The second paragraph of Step 8 also provides:

The Director will review, at the end of the season, the volume and efficiencies of
application of surface water, the amount of mitigation water provided by junior
ground water users, and may, in the exercise of his professional judgment, readjust
the reasonable carryover shortfalls to reflect these considerations.
Id.at 31.
6.
The Director will consider the above when deteriilining reasonable carryover
shortfalls, if any, to the SWC.

ORDER
Based upon and consistent with the foregoing, IT IS HEREBY ORDERED .as follows:
AFRD2 and TFCC are .materially injured. Because the Time of Need is· reasonably certain;~
the Director .9rders the 'Waterm~~ for·Water District 01, upc;,nissuance of this orc;ler;, ·but no later
than August 30, 2013, to assign the-mitigation storage watersecured byIGWA to tbeacc9unts of
AFRD2 and ·TFCC. The Watenn.aster for Water District 01 shall ·a11ocate 7,300 acre-feet to
.AFRD2, and 6,900 acre-feet to TFCC.

IT IS FURTHBR. ORDERED tb1;1t pursuant to sectio11$ 67-5270 and 67-:5272, Idaho Code,,
any p~ aggrieved by the final order may ~al Ute final order to m$trlct court by filing-a
petition in _the district court of the county in which a hearing was held, the final agency action was
taken, the ·party seeking review of the order resides, or the real property orpetsonal property that
was the subject of the agency action is located. The appeal-must be filed within tw.enty-eight (28)
days: (a) of the service ,date the :final order; (b) of anorder.denyiJlg petition for··reconsideration;
or (c) the failure within twenty-one (2.1) days to gr$.lt or deny a petition for reconsideration~
whichever is later. See Idaho Code § 67-5273. The filing ofan appeal to district court does not in
itself stay the effectiveness or enforcement of the order under appeal.

of

Dated this ~ y of August, 2013.

rl1 .4..AJ,_.,-.

/

OAR~·

Director
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Exhibit
B

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
IN THE MATIER OF DISTRIBUTION OF WATER )
TO VARIOUS WATER RIGHTS HELD BY OR FOR )
THE BENEFIT OF A&B IRRIGATION DISTRICT, )
AMERICAN FALLS RESERVOIR DISTRICT #2,
)
BURLEY IRRIGATION DISTRICT, MILNER
)
IRRIGATION DISTRICT, MINIDOKA IRRIGATION)
DISTRICT, NORTH SIDE CANAL COMPANY,
.)
AND TWIN FALLS CANAL COMPANY
)
)

Docket No. CM-DC-2010-001

ORDER DENYING PETITION
FOR RECONSIDERATION;
DENYING MOTION TO
AUTHORIZE DISCOVERY;
DENYING REQUEST FOR
BEARING

)

(MEfflODOLOGY STEPS 6-8)

BACKGROUND
On June 23, 2010, the Director ("Director'') of the Idaho Department of Water Resources
("Department,,) issued his Second Am.ended Final. Order Regarding Methodology for
Determining Material Injury to Reasonable In-Season Demand and Reasonable Carryover
("Methodology Order"). The Methodology Order established 10 steps for determining material
injury to members of the Surface Water Coalition ("SWC'').
The SWC and other parties filed petitions for judicial review of the Methodology Order
in the Fifth Judicial District. By agreement of the parties, including the SWC, the appeals of the
Methodology Order were consolidated and stayed pending a decision from the Idaho Supreme
Court in Case No. 38193-2010. Order Granting Motion for Stay, CV-2010-382 (Fifth Jud Dist.,
Dec. 13, 2010). The parties agreed that, during the stay, administration "shall continue as set
forth in the Methodology Order." Motion/or Stay at 3, filed in CV-2010-382.
Consistent with the stipulation, the Director applied the Methodology Order in 2013. On
April 17, 2013, the Director issued his Final Order Regarding April 2013 Forecast Supply
(Methodology Steps 1-4) ("2013 Forecast Supply Order"). The 2013 Forecast Supply Order
predicted a 14,200 acre-foot in-season shortfall to the SWC. 2013 Forecast Supply Order at 4.
("[l]t is predicted, at this time, that the SWC will experience a maximum demand shortfall of
14,200 acre-feet. As established in Step 8 of the Methodology Order, no water shall be owed
until the Time of Need. At the Time of Need, the volume of water necessary to mitigate for
material injury to the SWC may be less but not greater than 14,200 acre-feet."). At the time the
2013 Forecast Supply Order was issued, the only member of the SWC predicted to experience
material injury during the 2013 irrigation season was the Twin Falls Canal Company ("TFCC").
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The SWC appealed the 2013 Forecast Supply Order and, by agreement of the parties, the
matter is currently stayed. Order Staying Proceeding Pursuant to Stipulation, CV-2013-2305
(Fifth Jud. Dist., June 28, 2013).
On August 27, 2013, the Director issued his Order Revising April 2013 Forecast Supply
(Methodology Steps 6- 8) ("Steps 6 - 8 Order"), implementing Methodology Steps 6- 8. 1 The
Steps 6 - 8 Order revised the predicted in-season shortfall. The revised order predicted a
shortfall of 105,200 acre-feet to the SWC. Steps 6- 8 Order at 6. TFCC's portion of the revised
predicted shortfall was 51,200 acre-feet. Id. The Steps 6 - 8 Order predicted a shortfall of
54,000 acre-feet for another member of the SWC, American Falls Reservoir District #2
("AFRD2"), not previously identified as injured by the 2013 Forecast Supply Order. Id.
However, consistent with the Methodology Order, 'junior ground water users are required to
provide the lesser of the two volumes from Step 4 (May 1 secured water) [14,200 acre-feet] and
the [DS] 2 volume calculated at the Time of Need [105,200 acre-feet]." Id. at 7. The Director
ordered the Water District 01 watermaster to assign the 14,200 acre-feet of mitigation storage
water secured by the Idaho Ground Water Appropriators, Inc. ("IOWA") to the accounts of
AFRD2 and TFCC. Id. at 8. The order apportioned 7,300 acre-feet to AFRD2 and 6,900 acrefeet to TFCC. Id.
On September 6, 2013, the Director received Surface Water Coalition's Petition for
Reconsideration and Request for Hearing on Order Revising April 2013 Forecast Supply (Steps
6-8)/ Motion to Authorize Discovery ("Petition"). The Petition challenges the Director's
application of the Methodology Order and the Methodology Order itself. The SWC first argues
that the Steps 6 - 8 Order fails to comply with the Methodology Order because the Director
issued the order after the halfway point in the irrigation season and because the Director divided
the mitigation storage water secured by IGWA between TFCC and AFRD2. ·Petition at 3-4.
Second, the SWC argues that the Director's 2013 Forecast Supply Order (which was issued
consistent with steps 1-4 of the Methodology Order) was "incorrect and not based upon the best
available hydrologic information" and that the-Methodology Order is unconstitutional. Id. at 45. Finally, the SWC alleges that IGWA misrepresented the amount of storage water"it secured in
its Notice of Secured Water and Affidavit of Timothy Deeg. Id. at 5. The SWC alleges that
IGWA failed to secure the 14,200 acre-feet of storage required under the 2013 Forecast Supply
Order and requests a hearing on the timing of IGWA's leases. Id.

ANALYSIS
A.

Application of the Methodology Order

The SWC first argues that the Steps 6 - 8 Order fails to comply with the Methodology
Order because the Director issued the revised forecast order after the halfway point in the
inigation season and because the Director- divided the water secured by IGWA to meet the
predicted shortfall between TFCC and AFRD2. Petition at 3-4.
1 The Steps 6- 8 Order was temporarily stayed on August 30, 2013, but the stay was lifted on September 3, 2013.
Order Lifting Stay of the Order Revising April 2013 Forecast Supply (Methodology Steps 6 - 8).
2 The Director has determined the reference in Methodology Order Step 8 to ''RISO" is incorrect and should instead
reference ''OS."
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Step 6 of the Methodology Order provides:
Step 6: Approximately halfway through the irrigation season, but
following the events described in Step 5, the Director will, for each member of
the SWC: (1) evaluate the actual crop water needs up to that point in the
. irrigation season; (2) estimate the Time of Need date; and (3) issue a revised
Forecast Supply.
Methodology Order at 36 (emphasis added) (internal footnote omitted).

Contrary to the SWC's suggestion, the Methodology Order does not require that the
Director issue a revised forecast order exactly halfway through the irrigation season. The
Methodology Order provides that the Director will issue a revised forecast order approximately
halfway through the irrigation seaso~. The irrigation season for the SWC members runs
generally from the middle of March to the middle of November - an eight month span. The
Steps 6-8 Order was issued on August 27, 2013,just over 5 months into the irrigation season.
The use of the term approximately in Step 6 evidences the intent to provide flexibility regarding
the specific date the revised order must be issued. The timing of the Steps 6 - 8 Order is
consistent with the requirements of the Methodology Order as it was issued approximately
halfway through the irrigation season.
The SWC also objects to the division of IG'wA's secured mitigation water between
TFCC and AFRD2. The SWC argues ''the Director had no authority to reduce the mitigation
obligation owed to TFCC and arbitrarily refused to follow the Methodology Order in an attempt to
reallocate the mitigation water acquired by IGWA." Petition at 4.
.The SWC again mischaracterizes requirements of the Methodology Order. Nowhere in
the Methodology Order, or in the 2013 Forecast Supply Order implementing the Methodology
Order, does it provide that secured mitigation water acquired by IOWA in response to the 2013
Forecast Supply Order is obligated only to TFCC. In fact, by its plain language, the water is
obligated to the SWC as a whole, not just one entity. If the Director forecasts an in-season
shortfall, the Methodology Order requires that IGWA secure the quantity of water necessary to
meet the predicted in-season shortfall for the SWC. Methodology Order at 35.
On April 17, 2013, the Director issued his 2013 Forecast Supply Order. Th~ 2013
Forecast Supply Order predicted a 14,200 acre-foot in-season shortfall to TFCC and required
IGWA to "secure and provide a volume of storage water or to conduct other approved mitigation
activities that will provide water to the SWC." 2013 Forecast Supply Order at 4 (emphasis
added). The Methodology Order and the 2013 Forecast Supply Order, by their plain terms,
· obligate IGWA's secured mitigation water to the SWC as a whole, not to any one entity in the
SWC. The reason for this is because, as occurred in this year, a revised forecast may predict a
shortfall for more than one member of the SWC. Alternatively, the revised prediction may
conclude that a different member of the SWC is being injured than was originally predicted. If
more than one member of the SWC is predicted to have a shortfall, it is appropriate to divide the
secured water among the members of the SWC who are predicted to have a shortfall. Likewise,
if a revised order predicts a shortfall for a different member" of the SWC than was originally
Order Denying Petition for Reconsideration; Denying Motion to Authorize
Discovery; Denying Request for Hearing (Methodology Steps 6 -8)- Page 3

predicted, it is appropriate to provide the secured water to the entity now predicted to have a
shortfall. In this circumstance, while the 2013 Forecast Supply Order originally predicted the
shortfall for TFCC, the revised forecast in the Steps 6 - 8 Order predicts that AFRD2 will also
have a shortfall. The Director's division of the secured water between TFCC and AFRD2 is not
contrary to the Methodology Order.

B.

Constitutionality of the 2013 Foree.est Supply Order and the Methodology Order

The SWC argues that the Director's 2013 Forecast Supply Order (which was issued
consistent with the Methodology Order) was "incorrect and not based upon the best available
hydrologic information" and that the Methodology Order is unconstitutional. Id. at 4- 5. The
constitutionality of the 2013 Forecast Supply Order and the Methodology Order has been raised
in the SWC's appeals of the Methodology Order and the 2013 Forecast Supply Order. The
Methodology Order has been appealed and is currently stayed. The parties to the Methodology
Order agreed that, during the stay, administration "shall continue as set forth in the Methodology
Order." Motion for Stay at 3, filed in CV-2010-382. The Director's application of the
Methodology Order is consistent with the stipulation. Issues related to the constitutionality of
the Methodology Order will be addressed in case CV-2010-382.

C.

IGWA'sLeases

Finally, the SWC alleges that IOWA misrepresented the amount of storage water it
secured in its Notice of Secured Water and Affidavit of Timothy Deeg. The SWC alleges that
IOWA failed to secure the 14,200 acre-feet of storage required under the 2013 Forecast Supply
Order and requests a hearing on the timing of IGWA's leases. Petition at 5. Questions regarding
IGWA's leases are not within the scope of the Steps 6-8 Order. The Water District 01
watermaster has complied with the 'Steps 6 - 8 Order and provided the ordered amounts of
mitigation water to TFCC and AFRD2. As such, the watermaster has satisfied the requirements
of the Steps 6 - 8 Order. The SWC's complaint about leases rests not with this order, but is
focused on whether IGWA complied with the Director's 2013 Forecast Supply Order when
IOWA submitted IGWA 's 2013 Notice ofSecured Water. As this order did not establish the
requirement for securing mitigation water, the SWC is not entitled to a hearing on that issue in
the context of this order and the Director declines to address this issue in the context of this
order.

D.

Request for Hearing

Citing Idaho Code§ 42-1701A(3) and IDAPA 37.01.01.740.02.b, the SWC seeks a
hearing on the Steps 6- 8 Order. Idaho Code § 42-l 701A(3) states as follows:
Unless the right to a· hearing before the director . . . is otherwise provided by
statute, any person aggrieved by any action of the director ... and who has not
previously been afforded an opportunity for a hearing on the matter shall be
entitled to a hearing before the director to contest the action.
Emphasis added.
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As discussed above, the SWC is not entitled to a hearing in this proceeding on IGWA's
leases. As to the other issues raised, the parties to this proceeding have previously been afforded
hearings-once in 2008 and again in 2010. The Department applied the steps discussed in the
Methodology Order, and did not deviate from those steps. Because the steps and processes used
in this order did not change from those used in orders that were the subject of previous hearings,
the SWC is not entitled to another hearing.

E.

Motion to Authorize Discovery

According to the Petition, the SWC ''requests the opportunity to discover the factual basis
and analysis performed by the Director in issuing the [Steps 6 - 8 Order] and for the accounting
of all storage leases represented to have been entered into by IGWA ...." Petition at 9. Because
the Director denies the request for hearing, the Director also denies the request for discovery.

ORDER
Based upon and consistent with the foregoing, IT IS HEREBY ORDERED as follows:
The Director DENIES the SWC' s petition for reconsideration concerning the Steps 6 - 8
Order.
The Director DENIES the SWC's request for a hearing.
The Director DENIES the SWC's motion to authorize discovery.
IT IS FURTHER ORDERED that pursuant to sections 67-5270 and 67-5272, Idaho
Code, any party aggrieved by the final order may appeal the final order to district court by filing
a petition in the district court of the county in which a hearing was held, the final agency action
was taken, the party seeking review of the order resides, or the real property .or personal property
that was the subject of the agency action is located. The appeal must be filed within twenty-eight
(28) days: (a) of the service date of the final order; (b) of an order denying petition for
reconsideration; or (c) the failure within twenty-one (21) days to grant or deny a petition for
reconsideration, whichever is later. See Idaho Code § 67-5273. The filing of an appeal to
district court does not in itself stay the effectiveness or enforcement of the order tmder appeal.
Dated this

Tl

2,7--a.ay of September, 2013.

·~~/
Director
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EXPLANATORY INFORMATION TO ACCOMPANY AN
ORDER DENYING PETITION FOR RECONSIDERATION
(To be used in connection with actions when a hearing was not held)

{Required by Rule of Procedure 740.02)
The accompanying order is an Order Denying Petition for Reconsideration of the
"final order" or "amended final order" issued previously in this proceeding by the Idaho
Department of Water Resources ("department") pursuant to section 67-5246, Idaho Code.

REQUEST FOR BEARING
Unless the right to a hearing before the director or the water resource board is otherwise
provided by statute, any person who is aggrieved by the action of the director, and who has not
previously been afforded an opportunity for a hearing on the matter shall be entitled to a hearing
before the director to contest the action. The person shall file with the director, within fifteen
(15) days after receipt of written notice of the action issued by the director, or receipt of actual
notice, a written petition stating the grounds for contesting the action by the director and
requesting a hearing. See section 42-1701A(3), Idaho Code. Note: The request must be
received by the Department within this fifteen (15) day period.

APPEAL OF FINAL ORDER TO DISTRICT COURT
Pursuant to sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by a final
order or orders previously issued in a matter before the department may appeal the final order
and all previously issued orders in the matter to district court by filing a petition in the district
court of the county in which:
i.
ii.
iii. ·
iv.

A hearing was held,
The final agency action was taken,
The party seeking review of the order resides, or
The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days of: a) the service date of the final
order, b) the service date of an order denying petition for reconsideration, or c) the failure within
twenty-one (21) days to grant or deny a petition for reconsideration, whichever is later. See
section 67-5273, Idaho Code. The filing of an appeal to district court does not in itself stay the
effectiveness or enforcement of the order under appeal.

Revised July 1, 2010
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Attorneyfor American Falls Reservoir Di&trlcl
No. 2 andMtnidolralrrlgation District

BEFORE TBB DEPARTMENT OF WATERBESOURCES
01' THE STATE OF mABo

IN THB MATTml OF DISTRIBUTION OF)
WATER TO VARIOUS WATER RIGHI'S )
HBLD BY OR FOR Tim BBNBFIT OF )
A&BIRIUGATIONDISTRICf,
)
AMBRICAN FALLS RBSBR.VOIR
)
DISTRICT #2, BURLEY IRRIGATION )
DISTRICT, MILNER.IRRIGATION
)
DISTRICT, MINIDOKA JRRIGATION )
DISTRICF, NOR.TH SJDB CANAL
)
COMPANY, AND TWIN FALLS
)
CANAL COMPANY
)
)

Docket No. CM-DC..2010-001
An'IDAVIT OF LYNN HARMON

___________
STATB OF IDAHO

)
.)ss.

County ofLincoln

)·

I, Lynn Harmon, being first duly swom upon oath, depose and say:
1. I am over the age of 18 and make this affidavit based upon my personal knowledge.

.

2. I am the manager ofthe American Falls Reservoir District No. 2 (APRD2).

I.

3. In his Final Order Establishing 2012 Reasonable C'awycwer (Methodology Step 9)

dated November 26, 2012 the Director determined that AFRD2 was htjured by a 17,318 AF
AD'JDAvrr OFLYNNBABMON

1

I

1

!

\

l

shortfiill to carryover storage. This was later revised by the Director in his Final Order
Regarding 2013 Forecast Supply (Methodology Step, 1-4) dated.April 17,2013 to a14,60S AF

carryover shortfiill. and was revised to no carryover short&11 by the Order Relea,ing IGWA From
2012 Reasonable Ozr,yover Sho'1fall Obligation (Metlmdology Step S) dated Juno 17, 2013.

4. The Director predicted no in-season material qury to AFRD2 in his AprD 17, 2013
Final Order Regarding April 2013 Forecast Supply (.Methodology Steps 1-4). AFRD2 and the

other members ofthe Surfiwe Water Coalition disagreed with the Director's assessment ofiltjury

mr the 2-013 irrigation season and requested reconsideration ofthe order. APRD2 fbrtla
requested the Director consider updated hydrologic infbrmation :tbr purposes ofassessing the
2013 water supply conditions. AFRD2 specifically requested the Director consider updated

m,deJilig tbr purposes ofpredfcting·available natural flow below Blacldbot during the irrigation

season. Based upon my experience and knowledge ofthe Upper Snake water supply conditions,
the predicted unregulated flow ofthe Snake River at Heise fbr the period of April- July is .not a

reliable or ~curate imlicator ofexpected natural flow below Blacldbot, partiwlarly after any
nm.offperiod.
S. .AFRD2's water management goal is always to provide adequate water to the Distriot's

:

'

water users to grow an optimum crop with the available water. However, we also manage

conservatively wheneva- poSS1ble to protect carryover storage :li>rthe fbllowing year.
6, At the date of:Bnal storage allooatfon in June, AFRD2 received a full storage

allocation ibr its water rights in American Falls Reservoir, minus evaporation.
7, When the 2013 irrigation season started, the Board ofAFRD2 hoped to be able to

deliver S/8" to its water users .during the season, which is needed by our water users to fidly
irrigate crops. Since, after the irrigation season began, the Direotor ehanged the amounts that

An'IDAVIT OFLYNN HARMON

·,

2

I

would. be supplied to AFRD2, it became apparent that AFRD2 could not rely upon the amounts

I

tbat the Director ordered as mitigation, Flows in and into the Snake River deteriorated very

~

quickly in 2013. There was no large nmoffpast Blaoldbot and it was obvious to me in the spring

and early summer that the available water supply would be less tban what the Director predicted
in his orders• .AftertlmissaanceofhisApril l7, 2013 and Juno 17, 2013 Orders and because of

the deteriorating water conditions, the Board ofAFRD2 was very concemed about water

supplies. On July 1, 2013, the Board made a determination to cut water deliveries to J\,FRD2
water users by 2o% to%" OPIJDDeD01tlg July 1S, 2013 :lbr the rest ofthe season or until water

supplies ran out. Since July IS, 2013, AFRD2 has been delivering 112" to its water users, which
bas stressed crops and reduced yields. Meanwhile, junior ground water 1JSers have irrigated

without reduction.
8. · Ifweather and demand conditions remain anywhere near previous dry year patterns

and even ifwe continue with very conservative operations as 1brced upon us by reduced water
supply conditions, I am estimating that AFRD2 wm finish the irrigation season with little or no
~ver storage,

9. In the Order Rewaing Aprll 2013 Foreca&t Supply (Methodology Steps 6--8) dated
August 'J:I, 2013, the Director revised our predicted matm.ia1 injury fbr the 2013 irrlgation season

ftom nothing to 54,000 aore--feet, but because ofbis methodology is only requiring junior ground

water users to supply7,300 AF of mitigation water. BytheDirector's owncaloulations, AFRD2
has been injured by 46,700 AP that will not be mitigated, even though-AFRD2 has a water right
senior to the junior ground water users, rights who have bean diverting the entire 2013 irrigation
season.
10. In his August 27, 2013 Order, the Director also found that the '°rime ofNeed.,

tI
AF.FJDAVIT OFLYNN HARMON

l

. 3

I

I

.

•) .
'
i

occurred OAAugust29, 2013. The real time of need fm: any-mitigation water was early hl the
migation season so tbat APRD2 water users cotild make appropl'iateplans ooncemlng2013

·

a

crops. By waiting 'Ull1il the encl of August or early S~erto supply previously unknown
amount of mitigation water, the Direot<Jr fails to afford AFIID2's wm users audits Board

I

adequate time and anyreas~ opportanity to plan for the 2013 orop year and to pxoperly

f

adjust deliveries dtu:ins the ~ - Had the'54,000AF been prorided to-.APRD2 early in the

I

inigation seasono it would have been used to :irrigate crops and APRD2. could deli'Vm' additional
wat.cr to our sbarcholdms with our normal S/8" deJivedes :lbramuohlqexfime.

I

l]

11. l cerdt)undetpenab;y ofperjmypursuantto 1he law ofthe S1ateofidaho tbattbc
forcgo1ng is1rueand~.

I

DATED this _k_ day of September, 2013.

· er1 .American Falls R.esenrbir District No. 2

4

John K. Shnpson, ISB #4242
Travis L. Thompson, ISB #6168
Paul L. Arrington, ISB #7198
BARKER.ROSHOLT & SIMPSON LLP
195 River Vista Place, Suite 204
TwinFalls, Idaho 83301-3029
Telephone: (208) 733-0700
Facsimile:(208)735-2444

Attorneys for A.&B Irrigation District, Burley
Irrigation J)istrict, Milner Irrigation District,
North Side Canal Company, and Twin Falls
Canal Company

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
IN THE MATTER OF DISTRIBUTION OF)
WATER TO VARIOUS WATER RIGHTS )
HELD BY OR FOR TIIE BENEFIT OF
)
A&BIRRIOATIONDISTRIC~
)'
AMERICAN FAtLS RESERVOIR
)
DISTRICT #2, BURLEY IRRIGATION )
DISTRICT, MILNERIRRIOATION
)
DISTRICT, MINIDOKA IRRIGATION )
DJSTRICT, NORTH SIDE CANAL
)
COMPANY, AND TWIN FALLS
)
CANAL COMPANY.
)
)

Docket No. CM-DC-2010-001
AFFIDAVIT OF BRIAN OLMSTEAD

___________
STATE OF IDAHO
County of Twin Falls

)
)ss.
)

I, BRIAN OLMSTEAD, being first duly swom upon oath, depose and say:

1.

I am over the age of 18 and make this affidavit based upon my personal

knowledge.
~AVIT OF BRIAN OLMSTEAD

1

2.

I am the manager of the Twin Falls Canal Company (TFCC).

3.

The Director predicted an in-season material h\jury to TFCC in the amount of

14,200 acre-feet in his April 17, 2013 Final Order Regarding April 2013 Forecast Supply

(Methodology Steps 1-4). TFCC and the other members of the Surface Water Coalition
disagreed with the Director's assessment of injury for the 2013 irrigation season and requested

reconsideration ofthe order. TFCC further requested the Director to consider updated
hydrologic information for purposes of assessing the 2013 water supply conditions. TFCC
specifically requested the Director to consider updated modeling provided by TFCC for purposes
ofpredicting available natural flow below Blackfoot during the irrigation season. Based upon
my experience and knowledge of the Upper Snake water supply conditio~;the predicted
UD{Cgulated flow ofthe Snake River at Heise for the period of April- July is not a reliable or

accurate indicator of expected natural flow below Blackfoot, particularly after any nmoff period.
4.

If was my understanding at that time, based upon representations and filings by

IOWA, that IOWA had obtained and would assign 14,200 acre-feet to TFCC fur use during~
inigation season. I relied upon this representation and the Director's order for purposes of my
recommendations to the TFCC Board and the company's water management decisions for the
2013 irrigation season.
S.

TFCC's water management goal is always to provide adequate water to the

company's shareholders to grow an optimum crop with the available water. However, we also

manage conservatively whenever possible to protect carryover storage for the following year.
Sjnce TFCC holds some of the hardest storage space to fill in the upper half of Jackson Lake,
carryover is vitally important to protect against future dry years.·

AFFIDAVIT OF BRIAN OLMSTEAD
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6.

At the date of final storage allocation in June, TFCC received a :full storage

allocation for its water rights in Jackson and American Falls Reservoirs, minus evaporation and
storage assigned for the Minidoka Retum Flow credit, decreed by the SRBA Court. The net

storage allocation was 239,545.6 according to Water Dis1rict 01 's preHminary allocation dated
June 10, 2013. ·
7.

Natural flow in the Snake River deteriorated very quickly in 2013. There was no

large runoff past Blackfoot and it was obvious to me in the spring and early summer that the

available water supply would be less than what the Director predicted in his order. With this in
mind TFCC began discussions with IOWA to ensure the full 14,200 acre-feet, if not more, would
be provided in atimely manner during the irrigation season.

8.

On about June 15th, natural flow in the Snake River began to recede ~idly, and

TFCC began drawing heavily on storage. On June 1ih, after consultation with the Board of
Directors, TFCC cut water deliveries ftom 3/4" to S/8" per share, even though our shareholders
demand the full 3/4" for irrigation beneficial use. We were really hoping to hold 3/4" deliveries
pursuant to our water rights for another couple weeks for farmers to get through the peak demand
period in early July, but we simply couldn't wait any longer without risking severe shortages in
late August as bad happened in 2001 and 2004. As of July 1st, TFCC had diverted and used
approximately 64,000 acre-feet of storage and our natural flow was near record low at 1,000 to

1,200 cfs. Continuing this rate of storage use we would have run out of storage by mid-August
thus causing extreme duress to the shareholders. Accordingly, the Board and I began to discuss
cutting deliveries to 1/2" per share ~ results in very expensive repackaging of pivot systems,

and even further deficit irrigation of all crops from that point forward.

AFFIDAVIT OF BRIAN OLMSTEAD
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9.

Somewhat inexplicably from about July 5th until the end of July, natural flow

rebounded into the 2,000 cfs range and we began to think our supply would hold out without
having a disastrous cut in deliveries to 1/2" per share. Also on July 16th, the Water-District

Report showed that 10,450 acre-feet was assigned by IOWA to the TFCC storage account. We

finished July with 114,000 acre-feet of storage remaining. This amount was not sufficient for
planning the rest of the irrigation season, but appeared to be an amount we could stretch to late
September when our natural flow usually rebounds and keeps up with demand at that time.
10.

Again inexplicably on about August 5th, natural flow gains crashed from the 2,000

cfs range to the 1,200 cfs range and with record heat across the project our shareholder irrigation

demand was still extremely high. At that point we had 100,000 acre--feet of storage remainjng
(including the 10,450 from IOWA) so we were expecting to completely run out of storage by
August 281h. I again called the Board in to assess the water supply conditions and recommended
a cut to 1/2". The company made preparations for such a reduction at that time. Without the

10,450

from IOWA in our storage account that cut would have been made and we would

certainly have caused severe crop dam.age as temperatures were still near 100 degrees every day.
Fortunately, on about August 13111, just when we had issued the 1/2" order to the clitcbriders, the
natural flow rebounded back towards the 2,000 cfs range, and we cancelled the cut.
11.

Since about August 161h natural flows have appeared more reliable, and our crop

demand has been slowly coming

down so that I am now confident we will make it through the

remainder of the season at 5/8" deliV'C!ies. However, due to the lack of available storage TFCC
cannot deliver 3/4" even though we have shareholder demand for that quantity.
12.

Without the 10,450 acre-feet storage assignment from IOWA, the month of

August would have been a

dis•

AFFIDAVIT OF BRIAN OLMSTEAD

for TFCC management and stockholders. We relied upon the

4

10,450 acre-feet as it was the first storage used for the year, and were expecting 14,200 acre-feet
all along. We planned for the full usignment of 14,200 acre-feet and I was assmed by Lynn

Tominaga (executive director for IOWA) that it would be assigned to TFCC. The full

assi1PU11ent has yet to occur as promised.
13.

If weather and demand conditions remain anywhere near previous dry year

patterns and we continue with very conservative operations I am estimating that TFCC will.
finish the irrigation season with between Oand 15,000 acre-feet of storage for carryover based

upon preliminary accounting. TFCC's management decisions and water deliveries this year have
been altered due to reduced water supply conditions, unreliable reach gains, and the lack of

mitigation water provided by junior ground water users. Shareholders have also been denied
water they have requested pursuant to TFCC's senior water rights.
14.

The Director apparently revised our predicted material injmy for the 2013

irrigation season from 14,200 acre-feet to 51,200 acre-feet. Although the methodology used by
the Director is contested, had the 51,200 acre-feet been provided to TFCC during the irrigation
we would have been able to deliver additional water to our shareholders for imgation use. Many

shareholders reminded the Board and me that they needed more water throughout the irrigation
season. Instead of cutting deliveries to 5/8" we would have been able to deliver our full water
right through the sqason to meet inigation demands.

15.

I certify under penalty of perjury pursuant to the la~ of the State of Idaho that the

foregoing is true and correct.
DATED this_ day of September, 2013.

Brian Olmstead Manager {TFCC)
AFPIDAVIT OF BRIAN OLMSTEAD
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CERTIFICATE OF SERVICE

~

I hereby certify that on this .{Lday of September, 2013, I served a true and correct copy
of the foregoing Ajjidav~t ofBrian Olmstead on the following by the method_ indicated:
Director Gary Spackman
c/o Deborah Gl1>son
State ofldaho
Dept. of Water Resomces
322 E Front St
Boise ID 83720-0098
*** service by electronic~
mcsim.ile- 208-287-6700
gm:y.almlPD@idm,idaho.go:y:
deborah.gibson@idwr.idaho.aov
RandyBudge
T.J.Budge
Racine Olson
POBQX1391
Pocatello ID 83204-1391
*** service by electronic mail only

rcb@racinelaw.net
mDm@racinelaw,net
A. Dean Tramner
City of Pocatello

POBox4169·
Pocatello ID 83201
*** service by electronic mail only
filcsimile-208-234-6297
dtranmer@pQcatello,!,§

Michael C Creamer
Jefliey C. Fereday
Givens Pursley
601 W Bannock St Ste 200
POBox2720
BoiselD 83701-2720
*** service by electronic mail only
mcc@gi:ympurslm!-mm
jg@givenspursle:y:.com

MattHoward
U.S. Bureau of Reclamation
11S0 N. Curtis Rd.
Boise ID 83706-1234
••• service by electronic mail only

.

IDWR-Bastem Region
900 N. Sk;yline Dr., Suite A

Idaho Falls, ID 83402-1718

***

service by electronic mail only
Me.swank@idwrJdaho.m

mhoward@pn.usbr.gov
emcgmry@pn.usm:.gg:v:

SarahAKlahn

Mitra Pemberton
White & Jankowski, LLP
511 Sixteenth. Street, Suite S00
Denver. CO 80202
*** service by electronic mail only
facsimile-303-82S-S632
sarabk@white-iankowski.com
1Qitrm@white-jankowski.com
William A. Parsons
Parsons, Smith & Stone LLP
P.O.Box910
Burley, ID 83318

*** service by electronic mail only

David Oehlert
ENRD-DOJ
99918111 St.
South Terrace, Suite 370
Denver. CO 80202
*** service by electronic mail only
david.ghlert@usdoj.ggv
IDWR-Soutbel'D. Region
1341 FD1more St., Suite 200
Twin Falls, ID 83301-3380

*** service by electronic mail only
allen.merritt@idwr,idab.o.m
chu!Y.yenter@idm.idaho.gDv

sarsons@Rmt,q
Kathleen Carr
US Dept Interior, Office of Solicitor
Pacific Northwest Region, Boise
960 Broadway Ste 400
Boise ID 83706
••• service by electronic~ only
:tacsimile-208-334-1918

kathleenmanon.carr@sol.doi,gQ:y:

~:22
Travis L. Thompson
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Exhibit
D

John K. Simpson, ISB #4242
Travis L. Thompson, ISB #6168
Paul L. Arrington, ISB #7198
BARKER ROSHOLT & SIMPSON LLP
195 River Vista Place, Suite 204
Twin Falls, Idaho 83301-3029
Telephone:(208)733-0700
Facsimile:(208)735-2444

W. Kent Fletcher, ISB #2248
FLETCHER LAW OFFICE
P.O. Box248
Burley, Idaho 83318
.
Telephone:(208)678-3250
Facsimile:(208)878-2548
Attorneys for American Falls

Reservoir District #2 and Minidoka
Attorneysfor A.&B Irrigation District, Burley
Irrigation District, Milner Irrigation District,
North Side Canal Company, and Twin Falls
Canal Company

Irrigation District

BEFORE THE DEPARTMENT OF WATER RESOURCES
·OF THE STATE OF.ID.AHO

IN THE MATTER OF DISTRIBUTION OF)
WATER TO VARIOUS WATER RIGHTS )

Docket No. CM-DC-2010-001

HELD BY OR FOR THE BENEFIT OFt
A&B IRRIGATION DISTRICT,
AMERICAN FALLS RESERVOIR
DISTRICT #2, BURLEY IRRIGATION
DISTRICT, l\41LNERIRRI~ATION
DISTRICT, MINIDOKA IRRIGATION
DISTRICT, NORTH SIDE CANAL
COJMPANY, AND TWIN FALLS
CANAL COMPANY

SURFACE WATER COALITION'S
PETITION FORRECONSIDERAUON
AND REQUEST FO~BEARING ON

____________

)
)
)
)
)
)
)
)
)
)

ORDER REVISING APRIL 2013

FORECAST SUPPLY (STEPS 6-8)
MOTION TO AUTHORIZE
DISCOVERY

COME NOW, A&B Irrigation District, American Falls Reservoir District #2, Burley

Irrigation District, Milner Irrigation District, Minidoka Inigation District, North Side Canal
!

•

Company, and Twin Falls Canal Company (collectively hereafter referred to as the ''Surface
Water Coalition", "Coalition", or "SWC'?, by and through counsel of record, and hereby submit

SWC PETITION FOR RECONSIDERATION/ MOTION TO AUTHORIZE DISCOVERY

1

I

i

i

their Petition for Reconsideration and Requestfor Hearing on Order Revising April 2013.

Forecast Supply (Steps 6-8) I Motion to Authorize Discovery pursuant to Idaho Code § 42.

.

1701A(3) and the Department's Rules of Procedure (IDAPA 37.01.01. et seq.).

INITIAL REASONS FOR PETITION
On April 17, 2013, the Director issued his Final Order Regarding April 2013 Forecast

Supply (Methodology Steps 1 -.4) ("April Forecast Order"). The Apiil Forecast Order purported

to implement Steps 1 -4 of the Second A.mended Final Order Regarding Methodology for

Determining Material J.,,;ury to Reasonable In-Season Demand and Reasonable Carryover
("Methodology Order''). 1 The Director predicted an in-season material iajury to TFCC in the
amount of 14,200 acre-feet.2 See April Forecast Order at 3.
The Coalition disputed the Director's April Forecast Order and requested reconsideration
and ·a hearing on May 1, 2013. The Director denied the requests and refused to provide for an
administrative hearing. See Order Denying Petition for Reconsideration et al. (May 22, 2013).
Consequently, the Coalition filed a petition (or judicial review with the district court.
On August 27, 2013 the Director issued an Order Revising April 2013 Forecast Supply

("August Order"). The Director purported to implement Steps 6- 8 of the Methodology Order.
The Director admitted he underestimated the April -; July unregulated Snake River flow at Heise
by nearly 400,000 acre-feet (approximately 15% error). See August Order at 2-3. The Director
further found that both AFRD #2 and TFCC were expected to suffer in-season material injury in

the amounts of 54,000 acre-~ and 51,200 acre-feet respectively. See id. at 6.
1 The Director's Methodology Order is currently on appeal to the Twin Falls County District Court (consolidated
cases CV-2010-382 et al.). The district court judicial review proceeding is stayed until the Idaho Supreme Court
issues a decision in consolidated appeal no. 38191-2010.
2 Con1rary to the Director's charactemation in the August Order, the predicted injury of 14,200 acre-feet was not a
predicted shorttall ''to 1he SWC" as a whole, rather it was speci:6c to the Twin Falls canal Company. See April
Forecast Order at 3, 4, see also, Methodology Order at 35 ("A separate April Forecast Supply and DS will be
determined for each member ofthe SWC.'').

SWC PETITION FOR RECONSIDERATION /MOTION TO AUTHORIZE DISCOVERY

2

The Director's August Order does not comply with the Methodology Order. Pursuant to

the Methodology Order, the Director was required to complete the following analysis:

9.
Sg 6: Approximately 'llalfwa, t/Jrollgi the Irrigation MBon,
but following the events in Step 5, the Director will,/or eel, 1llelllbel' o/the SWC:
(1) evaluate the actual crop water needs up to that point in the irrigation season; (2)
estimate the Time ofNeed date; and (3) issue a revised Forecast Supply.
10.
This-information will be used to recalculate RISD and adjust the
projected DS for each memlJeto ofthe SWC. RISD will be calculated utiHzing the
project_ efficiency, baseline demand, and the cum~ve actual crop water need
determined up to that point in the irrigation season. The Director will then issue
revised RISD and DS values.

***
11.
If the Qirector determines that the estimated 11JD.e ofNeed is
reasonably certain, Step 7 will not be implemented for in-season purposes.

ground

.
14.
Stq, 8: At the Time of Need, junior
water users are
required to provide the lesser of the two volumes from Step 4 (May I secured
water) and RISD volume allculated at the Tune ofNeed. If the calculations :from
steps 6 or 7 indicate that a volume of water necessary to meet In-season projected
tlenumtl dor(alls is greater that the volume from Step 4, no additional water is
required.

Methodology Orderat~6-3~ (emphasis added).
Instead of following the Methodology Order, the Director refused to complete the
analysis until August 2th, well past the approxhnate "halfway" point in the irrigation season. By

that time water management decisions had already been made for purposes of water delivery
through the end of the irrigation season. See Affidavit ofLynn Harmon and ,A..ffidavit ofBrian

Olmstead. The Director's failure to provide tbnely administration resulted in further injury to
AFRD #2 and TFCC. This unlawful administration injured AFRO #2's and TFCC's senior

water rights during the 2013 irrigation season.

Next, despite the increased injury to TFCC in quantities over 300% than what was
predicted in April, the Director arbi1rarily cut the mitigation owed to TFCC in half, from 14,200
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acre-feet to 6,900 ac;re-feet See id. at 7. Further, despite finding no jajury to AFRD #2's inseason demand in April, based upon erroneous streamflowforecasting, the Director increased

the

mitigation obligation owed by IOWA to 7,300 acre-feet. Overall, despite finding in-season
injury to AFRD #2 and TFCC in the amount of 105,200 acre-feet, the Director concluded junior
priority ground water users would only need to provide 14,200 acre-feet, or about 13% of the

total in order to continue to pump their full junior rights. This implementation ofthe conjunctive
management rules and Methodology Order is unlawful. Further, the Director had no authority to
reduce the mitigation obligation owed to TFCC and arbi1rarily refused to follow the
Methodology Order in an attempt to reallocate the mitigation water acquired by IOWA.
Contrary to the Director's attempt, the Methodology Order requires an individual analysis for
"each member of the SWC."

Further, as noted by the Coalition back in its May petition, the Director's predicted

natural flow and storage supplies available to the SWC was incorrect and not based upon the best
available hydrologic information. The Director refused to consider updated information .
provided by the Coalition and consequently underestimated the predicted shortfall to individual
SWC members. The Director's underestimate of injury unlawfully shifted the burden of reduced

water supplies to the senior water rights of AFRD #2 and 1FCC. Notably, while the Director
originally predicted AFRD #2 would receive 58,759 acre-feet in natural flow, that estimate was
wrong by over 35,000 acre-feet resulting in :further injury to AFRO #2. While junior priority

ground water rights benefited from the Director's unlawful actions, AFRD #2's landowners and
TFCC's shareholders were forced to suffer through reduced water deliveries. See .Affidavit of
•'

Lynn Harmon andA.fftdavit ofBrian Olmstead.
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The Director's errors have injured AFRO #2 and TFCC for purposes of water delivery
and management throughout the 2013 irrigation season. See Affidavit ofLynn Harmon and

.Affidavit ofBrian Olmstead. Both AFRD #2 and TFCC could have used and delivered the

mitigation water owed by IOWA. See id The failure ofjunior ground water users to fully
mitigate the injury of the senior water rights held by AFRD #2 and TFCC is an unconstitutional

and unlawful implementation ofldaho state law. The Director further violated the law by
failing to provide timely administration during the irrigation season.

Finally, the Director's conclusion that IOWA secured 14,200 acre-feet within 14 days of
the April Forecast Order has been discovered to be in error and should be addressed through a

full arid formal accounting. First, IOWA filed its Notice ofSecured Water along with the
Affidavit ofTimothy Deeg on April 22, 2013. The Notice represented that IOWA had leased

50,339 acre-feet for the 2013 inigation season, including 32,500 acre-feet in 2013 leases and
17,839 acre-feet carried over from 2012.3 Notice at 2. Mr. Deeg filed a swom affidavit
testifying that the summary ofIGWA's 2013 leases was true and correct See Deeg Aff. at 2.

Those 2013 storage leases and amounts were represented as follows: ·
Aberdeen-Springfield Canal Co.
Enterprise Canal Co.
Idaho Irrigation Dist.
Snake River Valley Irrigation Dist.
New Sweden Irrigation Dist.
Peoples Canal Co.
Palisades Water Users
State of Wyoming

10,000
3,000
3,000
5,000
3,000
3,000
S00
5,000
Total 32,500 acre-feet

See Ex. A to Deeg 4-Jf.
IGWA owns no storage space hence it cannot carry over any storage water leased ftom a prior year. Further, the
lessors that IOWA works with cannot carry over any addition.al water :from 2012 beyond what they are finally
allocated in 2013. Stated another way, the 17,839 acre-met1hat IGWArepresentedit had access to could onlybave
been part of1he lessors' 2013 storage supply, not their 2012 storage. Disoovery and a hearing will determine
whether or not the lessors actually COl;1llDitted this water to IOWA in 2013.
3
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IOWA failed to provide actual copies of the leases with its filing, however Mr. Deeg
represented that they were "on file with the Department and can be con:firmed with Lyle Swank."

Id Apparently the D~ctor never required copies of the actual 2013 leases between_ IOWA and
the lessors to confirm whether the water was actually available.
The Water District 01 published weekly reports typically identify when mitigation water

or water for conversions or other uses has been assigned by IOWA, and from which lessor. On
June 11, 2013, the WDl report identified the followipg assigoments4:
Enterprise Canal Co.
Idaho Irrigation
Snake River Valley

AFRD#2
North Side Canal

-3,000 AF private lease to IOWA
-3,000 AF private lease to IOWA
-4,000 AF private lease to IOWA
+2,S00 AF IOWA private lease assignment
+7,S00 AF IOWA private lease assignment

See Ex. A to A..ffedavit ofTravis L. Thompson
As of Jme.11 th, IOWA only had 22,500 acre-feet remaitring fro~ its 2013 leases.
On June 13th, Randy Budge sent Steve Howser a letter noting that IOWA had released Aberdeen-

Springfield Canal Company of its obligation to lease 10,000 acre-feet of storage in 2013. See
Ex. B ~ Thompson Aft Accordingly, as of June 13th, IGWA only had 12,500 acre-feet of
.

.

storage remaining from its 2013 leases to supply for mitigation purposes. Nonetheless, on June

24th, Randy Budge sent a letter to Lyle Swank requesting assignment ofIOWA's 14,200 acrefeet "2012 carryover storage" to TFCC. 8_ee. Ex. C to Thompson A.ff.

4 It is the Coalition's understandings that all assignments to AFRD #2 and NSCC in June and July were for
groundwater conversion projects.
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Mr. Swank responded to Mr. Budge's letter on June 25th advising the following with
respect to IGWA's claimed ''2012 carryover storage":
At the Rental Pool meeting held on April 23, 2013 there was considerable
discussion regarding the water that was held over for the AFRD#2 carryover
obligations and how it should be treated in 2013. It was clear in that meeting use
of the storage in 2013 for a 2013 obligation would require a new 2013 private
lease with the appropriate mes. Therefore, if Aberdeen~Spring:6.eld is going to
lease water from its 2013 storage allocation to IOWA, a new 2013 lease with
appropriate fees is required.

See Ex. D to Thpmpson Alf
Accordingly, it was obvious at least on April 23rc1 that IOWA could not use any claimed

''2012 carryover" for purposes of a 2013 mitigation obligation. Accordingly, since the 17,389
acre-feet was not represented in a new 2013 lease, it was not available for IOWA to assign for

mitigation purposes. On June 25th; WDl reported that IOWA assigned 2,000 acre-feet from its ·
New Sweden lease to the Southwest Irrigation District pump. See Ex. A to Thompson Alf
Accordingly, as of June 25th, IOWA only had 10,500 acre-feet remabring from its 2013 storage

leases consisting of the following:
Snake River Valley Irr. Dist.
New Sweden Irr. Dist.
Peoples Canal Co.
Palisades Water Users
State of Wyoming

1,000
1,000
3,000
500
5,000
Total 10,500 acre-feet

Despite not having 14,200 acre-feet as represented as of June 25th, IOWA apparently

entered into additional leases as referenced in the following WDl report.5 The contents and
status of these leases is unknown. Again, apparently the Director bas not requested actual cop~es

of the new leases to confirm this new storage water either.
It appears that Enterprise Canal Co. leased IGWA an additional 3,750 acre-feet, New Sweden Irr. Dist. leased
IOWA an additional 2,000 acre-feet, and ASCC leased IGWA 8,639 acre-feet sometime before the July 16'1 WDl
report.
5
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On July 16th, WDl reported the following assignments:
+7,500 AF to North Side Canal from IOWA private leases

+10,450 AF to Twin Falls Canal :from IOWA private lease
+2,500 AF to AFRD#2 from IOWA private lease
-1,000 AF from Snake River Valley for IOWA private lease
-3,000 AF from New Sweden for IOWA private lease
-8,639 AF from.Aberdeen-Springfield for IOWA private lease
-3,750 AF from Enterprise Canal for IOWA private lease
-4,061 AF from State of Wyoming for IOWA private lease

See Ex. A to Thompson Aff.
Accordingly, on July 16th 1he apparent additional water leased from Enterprise (3,750 at),

New Sweden (3,000 at), and ASCC (8,639 at), different than the prior ~tations to the
Director and WDI, was fully assigned. As of~ date IOWA only had 3,939 acre-feet available
from the Peoples Canal Co. and State of Wyoming based upon the Notice and Deeg Aff. filed

with the Director in April. Further, despite IOWA's prior request to assign the Peoples Canal
Co. storage to TFCC that assignment does not appear in any WDI weekly reports. See Ex. A to

Thompson Aff.
Finally, on September 3rd WDI reported the following assignments:
1,500 AF storage leased from Snake River Valley Irrigation~ IOWA
7,300 AF of preyiously leased IOWA storage assigned to AFRD2

See Ex. A to ThompsonAJJ.
Apparently, sometime between mid-July and early September IOWA leased an additional
1,500 acre-feet :from Snake River Valley Irrigation and 3,361 acre-feet from other unknown

lessors.
On August 27, 2013 Randy Budge represented that IOWA had assigned additional water
to TFCC to

ensure the full 14,200 acre-feet was provided. See Ex. D to Thompson A.ff. Mr.

Budge represented that the assignment was completed by Water District 01. However, no
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assignment was reported in the WDl August 27* weekly report. See Ex. A to Thompson A.ff.
Despite requesting assignment of the full 14,200 acre-feet of storage to TFCC on two g,arate

occasions during the 2013 irrigation season, it appears the actual assignment was never
completed. Discovery and a hearing will determine the circumstances of the assignments and
why water was never actually transferred into TFCC's ~ account for use during the
irrigation season. Moreover, it is clear that IGWA did not have 14,200 acre-feet available at all
times during the irrigation season as represented in the April Notice and Deeg Aff. The lack of

mitigation water assigned to TFCC results in further injury and an unlawful implementation of
the conjunctive management mies during the 2013 irrigation season.

The Coalition requests a full and co~lete accounting to discovet the timing of.leases,
when storage water was assigned and for what purposes.
REQUEST FOR HEARING
The SWC, pursuant to Idaho Code § 42-1701A(3) and Rule 740.02.b of the Department's

Rules of Procedure, hereby requests a hearing on the Director's August Order. No
. administrative hearing has been held on the Director's implementation of the CM Rules and the
Methodology Order for the 2013 irrigation season. The SWC reserves the right to amend this
petition as necessary.

MOTION TQ AUTHORIZE DISCOVERY
The SWC hereby moves for order authorizing discovery in Ithis matter pursuant to Rule

521 of the Department's Rules of Procedure. The SWC requests the opportunity to discover the
factual basis and analysis performed by the Director~ issuing the August Order and for the
accounting of all storage leases represented to have

been entered into by IGWA and assigned

during the 2013 irrigation season.
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DATED this

~ ~yofSeptember,2013.

BARKER ROSHOLT & SIMPSON LLP

FLETCBERLAW OFFICE

/~ompson
/ ~ · ,.tt:.2-----.
Attorneys for A&B Irrigation District,
Burley Irrigation District, Miler Irrigation
District, North Side Canal Company~ and
Twin Falls Canal Company

· .Attorneys for Minidoka Irrigation
District and American Falls
Reservoir District #2
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CERTIFICATE OF SERVICE

-

I hereby certify that on this ~~y of September, 2013, I served a true and correct copy
ofthe foregoing Surface Water Coalition's Petition/or Reconsideration and Requestfor Hearing
on Order Revising April 2013 Forecast Supply I Motion to Authorize Discovery on the following
by the method indicated:
Director Gary Spackman_
.
do Deborah Gibson
State ofldaho
Dept of Water Resources·
322 E Front St
Boise ID 83720-0098
*** service by electronic mall

MattHoward
U.S. Bureau of Reclamation
11S0 N. Curtis Rd.
Boise ID 83706-1234

facsimile-208-287-6700
gary.spackman@idwr.idaho.gov
daborah.g!bson@idwr,idDl.gov

emcgarry@lm.usbr.ggv

RandyBudge
Candice McBugh
Racine Olson .
POBox1391
Pocatello ID 83204-1391
*** service by electronic mall only

mJ>@racinetaw.Dm

crnm@mclnelaw.net

A. Dean Tranmer

Cit¥ ofPocatello
POBox4169
Pocatello ID 83201
*** s ~ by electronic mail only
:&csimile-208-234-6297
dtran111m:@RocateUg.us
Michael C Creamer
Jeffrey C. Fereday
Givens Pursley
601 WBannock St Ste 200
POBox:2720
Boise ID 83701-2720
*** service by electronic mall only
mcc@aiyenmursl~.com
j~gjvcqpmslex.com

*** service by electronic mail only

IDWR-Eastem Region
900 N. Skyline Dr., Suite A
Idaho Falls, ID 83402-1718

*** service by electronic mail only
lyle.swank@idwr.id1bg.ggx

mJ,nward@»n.usbr.ggv

Sarah A. Klahn
Mitra Pemberton
White & Jankowski, LLP

511 Sixteenth Street, Sum, 500
Denver, CO 80202
*** service by electronic mail only
:fimsirnHe- 303-825-5632
11a,rahk@white-jankowski.com
mi~llim-jankomki,cgm
William A. Parsons
Parsons, Smith & Stone LLP
P.O.Box910
Bm-ley, ID 83318

*** service by electronic mall only

David Gehlert
BNR.D-DOJ

999181hSt.
.South Tm.race, Suite 370
Denver, CO 80202
*** service by electtonic mail only
davidgmilert@usdoj.ggv

IDWR- Southern Region
_1341 FiUmore St., Suite 200
TwinFalls, ID 83;301-3380

*** service by electronic mail only
den.gierritt@id-.Jdaho,ggv
cindy.yentm@id"tYI,idah2.ggv

narsons• .om

Kathleen Carr
US Dept Interior, Office of Solicitor
Pacific Northwest Region, Boise
960 Broadway Ste 400
Boise ID 83706
*** service by electronic mail only
facsimile- 208-334-1918
kathleenmarion.carr@soLdoi.K!!V
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Exhibit
E

John K. Simpson, ISB #4242 .
Travis L. Thompson, ISB #6168
Paul L. Anington, ISB #7198
BARKER ROSHOLT & SIMPSON LLP
195 River Vista Place, Suite 204
Twin Falls, Idaho 83301-3029
Telephone:(208)733-0700
Facsimile: (208) 735-2444

Attorneys for A&B Irrigation District, Burley ·
J"igation Distric~ Milner Irrigation District,
North Side Canal Company, and Twin Falls
Canal Company
·

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

....

,·

IN THE MATTER OF DISTRIBUTION OF)
WATERTOVARIOUSWATERRIO~)
HELD BY OR FOR 1HE BENEFIT O~
)
A&B IRRIGATION DISTRICT,
)
AMERICAN FALLS RESJ;m.VOIR.
)
DISTRICT #2, BURLEY IRRIOATION )
DISTRIQT, MILNER.IRRIGATION
)
DISTRICT, MINIDOLi\ IRRIOATION
)
DISTRICT, NORTH SIDE CANAL
)
COMPANY, AND TWIN FALLS
)
CANAL COMPANY
)

Docket No. CM-DC-2010-001

. AFFIDAVIT OF TRAVIS L.
THOMPSON IN SUPPORT OF
SURFACE WATER COALITION'S
PETITION RE: AUGUST ORDER

------------)
STATE OF IDAHO

)

County of Twin Falls

)

)ss.

I, Travis L. Thompson, being first duly sworn upon oath, depose and say:
1.

I am over the age of 18 and make this afµdavit based upon my personal

knowledge. I am one of the attorneys representing A&B Irrigation District, Burley Irrigation
AFFIDAVIT OF TRAVIS L THOMPSON
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District, Milner Irrigation District, North Side Canal Company, and Twin Falls Canal Company

in this matter.
2.

Attached hereto as Exhibit A are true and correct copies of excerpts of the weekly
'

report published by Water District 01 throughout the 2013 irrigation season.
3.

Attached hereto as Exhibit Bis a true and correct copy of Randy Budge's June.

13, 2013 letter to Steve Howser, Manager of the Aberdeen-Springfield Canal Company.
4.

Attached hereto as Exlu"bit C is a true and correct copy of Randy Budge's June

24, 2013 letter to Lyle Swank, Water District 01 Watermaster.

5.

Attached hereto as Exhibit Dis a true and correct copy of Lyle Swank's June 25,

2013 letterto Randy Budge and Steve Howser.
6.

Attached hereto as Exhibit Eis a true and correct copy of Randy Budge's August

21, 2013 eman to_

7.

me.

I certify under penalty of perjury pursuant to the law of the State of Idaho that the

foregoing is true and correct

DATED this

_6y of September, 2013.
BARKER ROSHOLT & SIMPSON LLP

~_;:;J--2
Travis L. Thompson
Attorneys for A&B Irrigation District, Burley
Irrigation District, Milner Irrigation District, North
Side Canal Company, and Twin Falls Canal
Company

.AFFIDAVIT OF TRAVIS L. fflOl.\O»SON

CERTmCATE OF SERVICE

. -c
I hereby certify that on this ./1..day of September, 2013, I served a true and correct copy
of the foregoingAjfidavit o/Travis L. Thompson in Support ofthe Surface Water Coalition's
Petition and the Affidavit ofLynn Harmon on the following by the method indicated:
Director Gary Spackman
c/o Deborah Gibson
State of Idaho
Dept of Water Resources
322 E Front St
Boise ID 83720-0098
*** service by electronic mail

facsimile-208-287-6700
earv,iu>ac1rman@idwr.idaho.gov
deborah.gibsqp@idwr.idaho.gov

RandyBudge
T.J.Budge
Racine Olson
POBox1391
Pocatello ID 83204-1391
·
*** service by eJ.ectronic mail only
m'!>@racinelaw.net

cmm@racinell!.w.net
A. Dean Tranmer

City ofPocatello

POBox4169
Pocatello ID 83201
*** service by electronic mail only
facsimile- 208-234-6297
dtranmer@pQQD1!!JlQ,YI

Michael C Creamer
Jeffi'ey C. Fereday
Givens Pursley
601 W Bannock St Ste 200
POBox2720
Boise ID 83701-2720 ·
*** service by electronic mail only
mcc@giyempurslex.cgm
jgf@givens,pursl~.com

MattHoward
U.S. Bureau of Reclamation
1150 N. Curtis Rd.
Boise ID 83706-1234

*** service by electronic mail only

IDWR.-Eastem Region
900 N. SkyliJte Dr., Suite A
Idaho Falls, ID 83402-1718

*** service by electronic mail only
~swank@idwr.idaho.imv

mhoward@pn.g§br.fm!
emcprry@Jm.usbr.gov

Sarah A. Klahn
Mitra Pemberton

White & Jankowski, LLP
511 Sixteenth S1i'eet, Suite 500
Denver, CO 80202
*** service by electronic mail only
facshnile- 303-825-S632
sarahk@white-jankowski.com
wmim@white-jankowski.com

William. A. Parsons
Parsons, Smith & Stone LLP
P.O.Box910
Burley, ID 83318

*** service by electronic mail only

David Gehlert
ENRD-OOJ
99918111 St
South Terrace, Suite 370
Denver, CO 80202
*** service by electronic mail only

david.gmlert~oj.ggy
IDWR.- South.em Region
1341 Fillmore St., Suite 200
TwinFalls, ID 83301-3380

*** service by electronic mail only
ml!i!D merritt@idwr.idabo.gov ·

ciru!Y,yenter@idwr.idaho.goy:

!m!!l'.§ODS@pmt.org
Kathleen Carr
US Dept Jnterior, Office of Solicitor
Pacffic Northwest Region, Boise
960 Broadway Ste 400
Boise ID 83706
*** service by electronic mail only
facsimile-208-334-1918
kathleenmarion.cm@sol.dgi,gg!

AFFIDAVIT OF TRAVIS L. THOMPSON

3

Exhibit
A

WATER REPORT- June 11, 2013
The 1906-09-24 priority is currently being filled for diversions above Blackfoot and the
1903-03-26 pdorlty is currently being filled for diversions below Blackfoot. Priorities began to rise this
weekend as the record high temperatures have resulted in rapid melting of the remaining high-elevation
snow. Priorities may continue to rise slightly for a short time but, as the remaining •nowpack quickly
dissipates over this next week, priorities are expected to evenqially begin receding for the remainder of
the season, excepting those times when significant rain events occur.
Approximately 3.1 million dollars of proceeds collected from the rental pool will be distributed
to all participating spaceholders this week. In addition. participating spaceholders whose allocations
weie impacted from last year's common pool and flow augmentation rentals will receive an impact
rental payment Impacts to storage allocations this year totaled 179,635 AF but, because there wasn't
sufficient money in the Impact Fund to pay the full •tal pico to impacted spaceholders, they will .
receive an impact payment of $13.26 for each acre-foot of their space failing to fill as a result of last
year's rentals. If you have any questions concerning your rental payment or the amount of your space
impacted, please call the water district office at 208-S25-7171.
Impacted spaceholders will have the first opportunity to rent storage from the 50,000 AF
common pool. up to the amount of impact. If rental applications from impacted spaceholders total less
than 50,000 acre-feet, the remaining portion of the 50,000 AF supply will be available to applicants with
unfilled space. ~ any rental supply remains after impacted spaceholder and unfilled spaceholder
applications have been tilled, it will be rented to other spac:eholder applicants above Milner followed by
non-spaceb.older applicants until the supply runs out.
Storage allocations have been published in today's water right accounting. Applleatlw to reat
storage frmnthe 5Q,ft0 AF PPPPMP pool• be received In the Water Dlstriet fl Office by
Wedne,dat, Jpne 2f, 2013. 1be rental price and fees for this year's storage mntal is $17.00 per acrefoot. The reservoir space, fill, an~ evaporation allocations can be viewed in the STORAGB
ALLOCATIONS tab on the www.waterdistrlctl.com webpage. Palisades Water User spaceholder
allocations and assignments have been added to the AF RMNG values in the dally water right
.
accounting. A listing of the Palisades Water User assignment should be is posted in the STORAGE
ALLOCATIONS section of the water district•s webpage tomorrow. Storage rentals from the common
pool will be added to the water right accounting following the June 26, 2013 application deadline..

Tke AF ,RMNG values mrrently slaown ia the dally water rigllt IICCOllllfin& include the
following adJustments for private leases and other storage assipments:
Bnterprlse Canal Co.
Bear Island Pump

Idaho Irrigation
Snake River Valley
Falls Irrigation
Minidoka Irr Dist
Minidoka Irr Dist
Burley Irr Dist
Burley Irr Dist

.;3,000 AF- private 1-se to IOWA
+9 AF non-participant impact from 2007 Rental Pool
-3,000 AF private lease to IOWA
-4,000 AF private lease to IOWA
-S,000 AF private lease to Southwest Irrigation District (SWJD)
-5,000 AF private lease to SWID '
+8.370 AF Minidoka Return Flow Cnmt
+7,000 AF SWID private lease assignment water
+S,130 AF Minidoka Return Flow Credit

(continued on next page)

Milner Inigation
Milner Irrlgation
SWIDPomp
AFRD#2
AFRD#2
North Side Canal
North Side Canal
Twin Falls Canal
Twin Falls Canal
Twin Falls Canal
Twin Falls Canal
City of Pocatello
Artesian Jnigation
Artesian Irrigation

Artesian Irrigation
Artesian Irrigation

+5,000 AF SWlD private lease assignment
+1,188 AF Artesian Irrigation assigned storage
+5,000 AF private leas~ apignment
. +2,500 AF IOWA private lease assignment
+1,000 AF MinidQka Return Flow Credit
+7,SOO AF IGWA private lease assignment
-7.750 AF supply ft>r Minidoka Return Flow Credit
+3,000 AF SWID private lease anignment
+928 AF Artesian Jnigatioa assignment to Murtaugh Lake
+612 AF Artesian Irdptioa assignment to Farmland Reserve
-6,7S0 AF supply for Minidoka Return Flow Cmdit .
-10,000 AF pivate lease to SWlD
+255 AF non-participant impact from 2007 Rental Pool
-1,188 AF storage transfer to Milner Irrigation sbareholders
-928 AF storage transfer to Murtaugh Lake shareholders (l'FCC)
-612 AF storap transfer to Farmland Reserve (TFCC)
'

In additlon to the storage mnta1s and assi~ shown above, Southwest Jnigatlon District bas
assigned its 77.9 cfs of natural flow to the following canals bl!tginning on May 10"' and continuing until
the volume limitatiOD$ are reached: 44.12 cfs (3,714 AF limit) to Burley Irrigation District and 34.88 cfs
(3,714 AF limit) to Milner Irrigation District.

Calendar
The Idaho Water Users Association Summer Water Law and Resource Issues Seminar will be'
held June 17 cl: 18 at the Sun Valley Resort in Sun Valley, Idaho. For ftlrther information, see the
IWUA website at.www.iwua.org.
The next Committee of Nine Meeting will be held in Sun Valley following the June 1'781 session
of the Idaho Water Users Association Water Law Seminar.

WATER REPORT- June 25, 2013
All Snake River natural flow arising upstream from where the Blackfoot River
. enters the Snake River is currently being used. All water passing Blackfoot is storage
water being delivered to lower valley diversions. The contn"bution from tributary and
spring intlows between Blackfoot and Milner are sufficient to partially fill the 3400 cfs
1900-10-11 priority water right held by Twin Falls and North Side Canals. This situation
will continue until the end of the irrigation season when diversions above Blackfoot are
no longer diverting all the natural flow that arises upstream.

Natural flow above Blackfoot has been gradually decreasing eadl day. Currently,
there is sufficient natural flow to fill up to the 1894-08-18 priority for diversions above
Blackfoot The 1894-08-18 priority is expected to be cut complelely within a day or two
and fall to 1893 and 1892 priorities later this week. Projected priorities are updated each
weekday afternoon on the www.waterdistrictl.com website.
Storage transfers and adjustments that have been recently updated in the water
right accounting include a 2,000 AF private lease by I~WA from New Sweden Irrigation
District assigned to the SWID pump diversion. Also, 288 AF of the 928 AF of Artesian
Irrigation allocation previously assigned to Twin Falls Canal and documented on the
6/11/2013 Water Report bas been corrected and moved from Twin Falls Canal to Milner
Irrigation.

Calendar
Applications to rent storage from the 50,000 AF common pool must be received
in_ the Water District #1 Off'ice by Wednesday, Jne 26, 2013.
The National Water Resources Association (NWRA) is holding their 3o'11 Annual
Wesmm Water Seminar at the_ Skamania Lodge in· Stevenson, Washington on July 29-31,
2013. Additional infonnation can be obtained fro~ the NWRA website www.nwra.om •

. WATER DEPORT- July 16, 2013
Projected priorities today .-e 188S-06-0l for the Teton River, 1900-10-11 for the Snake
River below Blackfoot. and 1890-06-30 for the Snake alver above Blackfoot, Henrys Fode, Falls
River, and North Polfc Teton River below the Teton Jsldt Feeder. ·
~ foJlowing adjusto.tents were made today to canal~ nfNG values In the water right

accountma:
•
•
•
-•
•
~

· •
•
•
•
•
•
•
•
•
•
•
•
•

+7,500 AF to North Side Canal from IGWA private leases
-r-10,~Q AP to Twin Falls Canal from IGWA private lease
+2,SOO AP to AFRD#2 from IOWA pri• lease
+100 AP to :AFRD#2 for Fred Brassy~ Common Pool rental
.;1,000 AF from Snake River V-1ley ~ IGWA private lease
-3,000 AFfrom New Sweden for IGWA private lease
-8,639 AF from Aberdeen-8prlngfield for IGWA private lease
-3,750 AF from Bnterprise Canal for IGWA private lease
-4,061 AF from State of Wyoming for ~A private lease
+SS.S AF PWUI storage assiped to Palisades Canal' for Diclc Clayton
+100 AF.PWUI storage assiped to-Farmers Friend Canal Danny Ferguson
+7.7 AF ~storage assiped to Burgess Canal for Qty of Rigby (Ro~Wamer)
+100 AF PWUI storage transfer to Farmers Friend Canal for Posters (Chappel)
-100 AF PWUI storap transfer from B Poster Pump to Farmem Friend Canal
+25.6 AF PWUl storage transfer. to Sunnydell Canal for I<. Sutton (1 W"mder) ·
-25.6 AF PWUI storage transfer from Rudy Canal to Sunnydell C. for I<. Sutton
-287.2 AF PWUI storage ~justment to Swmydell Canal from previous_.allocatioa
-35.1 AP PWUI storage adjustment to Bast LaheJle Canal from previoQS allocation
+235.1 AP PWUI storage adjustment to W e s t ~ 1s·cana1 from previous
allocation.
· ·

for

Jn addition to the storage assignrnen~ and transfers shown above, Fremont-Madison
lrrlgation District bas adjusted its storage alloc:ation distribution to Fremont-Madison
spaceholders whose spaceholder assessments were delinquent. The FremoQt-Madison Jnigation
District rental distributed to their spaceholdeu was also included in today's water right ·
accounting.
The Bureau of Reclamation made corrections to the American Falls Reservoir contents
lune 11th through July i111• When these comctions were added to the water right accoundng, it

resulted in_ changes to some storage usage and reach-gains below B~ot.

Calepdar
The USBR is hostin& a two-hour meeting at their DBW office at 470~J2nd St., Heyburn, ID, on
August 7, 2013, beginning at 9:30 AM to discuss calendar year 2013 expenses-to-date and
projected O&M costs for calendar year 2014 covering all the Minidoka Project facilities. RSVP
if you plan to attend by calling Mr. Cody Sibbet at 208-678-0461 extension 10. Additional"
information can be obtained from Jerry Cheek 208-678-0461 extension 20 or from Keith Brooks
at extension 33.

WATER REPORT-August 27, 2013
.Prlodty cuts above Blackfoot reached a low point last week cutting into the
1889-04--06 pdorlty water right.. Since that time,· diversions have declined and natural
flow has increased slightly because of the recent rain showers. The 1889-05-11 pr,iority
is clllTendy being filled for the Snake River and Benrys Forlc above Blackfoot for the
amounts of water that are cummtly being diverted. The 1885-10-17 priority is being
partially filled on the lower North. Fode of the Teton River below the Teton Island Feeder
Canal. The 1884-05-22 priority is being partially filled for all other areas of the Teton
River. The 1900-10-11 priority is being partially filled for the Snake River below
Blackfoot
The following storage adjustments .were made this week to the AF RMNO values
in the water right accounting:
• +SO AF PWUI storage transfer to New Sweden for Brad Reed.
• -42.6 AF PWUI storage transfer from the Bybee Pump to the .R Grover Pump.
• +200 AF storage transfer to the Russell Grover Pump consisting of 42.6 AF
PWUI storage from the Bybee Pump, 57.4 AF of previously u n ~
PWUI storage, and 100 AF of Common Pool rental.
• +20 AF Common Pool rental to A Wilde pump.
• +21.9 AF PWUI storage transfer to Harrison ~al from John Price.
• +3,000 AF private lease water to Bnterprize Canal from IGWA.

Calegdar
The next Committee of Nine Meeting will be held September 12th, b~ginning at
10:00 AM at the Pocatello Airport. .
The USBR has tentatively planned a public meeting concerning Ririe Reservoir
Operations for September 19"'. Please mark your calendars to hold this date for an
evening meeting to support a change to the Ririe Reservoir flood control rule curve. The
exact time and location will be included as additional information is available.

WATER ~RT-September 3, 20~3
Priorities fell to 1889-04-°15 for the Snake River above Blackfoot over the Labor Day
Weekend. Rain received on Monday yesterday has increased natural flow and will likely increase
priorities over the next couple days. Projected priorities for the Snake River and Henrys Fork above
Blackfoot are 1889-05-01 for tomorrow. The 1885-06-01 priority is partially being filled on the
Teton River above the Teton Island Feeder. The 1885-06-01 priority is partially being filled on the
North Fork Teton River below the Teton Island Feeder. The 1900-10-11 priority i,s partially filled for
the Saab River below Blackfoot. ·
Releases from Palisades and American Falls Reservoirs will begin decreasing today as
downstream irrigation demand is beginning to decrease. Releases from Ririe Reservoir have been
increased today from 100 cfs to 350 cfs to reduce~ physical contents of the reservoir to meet fJ.oQdcontrol requirements at the end of the season. 1be USBR has scheduled a September 19th meeting in

Idaho Falls to discuss the Ririe Reservoir Operations and possible modifications to the flood-control
requirements. The location and meeting time are yet to be scheduled. Water users concemed about
the winter time levels in Ririe Reservoir and the amount of storage being released from Ririe
Reservoir for flood-control operations at the end of the season are encouraged to attend. Further
information can be obtained by contacting the USBR in Burley at 208-678-0461.
The following storage adjustments were made to this week's AF RMNG values in the water
right accounting:
.
• 50 AF PWUI storage transferred from M&M Cattle to Harrison Canal.
• 1;500 AF storage leased from Snake River Valley Irrigation to IGWA.
• 7,300 AF of previously leased IOWA storage assigned to_AFRD2.

The 7,300 AF of IOWA leased storage was assigned to AFRD2 in accordance with the IDWR
Director's Order Revising April 2013 Forecast Supply, dated 8/27/2013. The order also required
6,900 AF of mitigation from IOWA to Twin Falls Canal. The 6,900 AF of mitigation had been
previously included in the 10,450 AF of IGWA leased storage previously assigned to Twin Falls
Canal and documented in previous water reports.

Calendar
.
The public ribbon cu~ ceremony for the new USBR Upper Snake Field Office will be held
10 AM to 11:30 AM at 470 21!' Street, Heybum, JD. Although all are welcome, the USJ3R would
appreciate an RSVP. To RSVP or for questions, contactMr. Cody Sibbett at ssibbett@usbr,aov or ·
208-678-0461, extension 10.
··
The next Committee of Nine Meeting will be held September 1:zth, l,~ooing at 10:00 AM at
the Pocatello Airport.

The USBR has tentatively planned a public meeting concerning Ririe Reservoir Operations
for September 19* in Idaho Falls. Please mark your calendars to hold this date for an evening ·
meeting to support a change to the Ririe Reservoir flood control mle curve. The exact time and
location will likely be included in next week's report.
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IDAHO GROUND WATER APPROPRIATORS,lNC.
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Officers:

Tim Dee& Pmideal

Amirian Falls. Idaho 83211
20WZG.2S62

Cnils Evans. Vice Pislilant
. 1523 WrilOON.
'
Bticlcl"oot, Idaho 83211
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Pocatello, Idaho 83204-1391
201~2~101
J.,ynn Tonilnap. ExecutiveDll'IICIOr

IGWA

.

P.O. Bmc 2624
Boise, Idaho 83701
20WBl-o294

June 13, 2013

~

V

Steve Howser, Manager
Aberdem-Sprinsfield Cmal Company
P.O.Box 8S7
Aberdeen, Idaho 83210

Re: 2013 Storage Water Lease
Dear Steve:
This letter will confirm that IOWA approves of the request made by Aberdeen-Springfield Canal
Company that it be released from its obligation to supply the lease minimum amount of 10,000
AF of storage ibr 2013. This is approved in consideration for the 8,639 AF of storage water
carried overftom 2012 and available to meet JGWA's 2013 mitigation obligations.
·
IGWA recognizes and appreciates the long-time good working relationship with
Aberdeen-Springfield which has been most helptbl in enabling the Ground Water Users to meet
their mitigation obligations in times of need and is happy to be able to provide reciprocal benefit
to meet the needs of Aberdeen-Springfield.
Sincerely,
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June 24, 2013

Lyle Swank, Water Master
Water District 1
900 N. Skyline Drive, Suite A
Idaho Falls, Idaho 83402 ·· •
Email: lyle.mnk@idwrldaho.&9v
Re:

aoo

101aa.1DAHOll970&
TIII.IIPHONIII (HB) - 0 1 1
-MILBI (aCII) - 1 8 7

2013 Storage Water Assignment to Twin Falla Canal Company

DearLyle:

Pursuant to the Directors Final Order RegardingApril 2013 Forecast SupplJI dated April
17, 2013 ("2013 Order'~, IGWA has apredicted in-season demand short&ll of14,200 AF to Twin
Falls Canal Company ("TFCC"). IGWA now desires to :fully satisfy this mitigation obligation by
assigning 14,200 AF ofstorage water to TFCC :from its 2012 cmyoverstoragereleased pmsuant to
the Director's Order Releasing IOWA.from 2012 Reasonable Carr.J,(!V6r Shorfall Obligation dated
June 17, 2013, as mllows:
LESSOR:

VOLUME:

Bnterprlse Canal Company .

3750AF

Peoples Canal Company

3750AF

Aberdeen-8prlngfield Canal Co~f

6700 AF (leaving 2239 unassigned balance)

TOTAL:

14,200AF

-------·-·-·--· -----· _,, ______

,,

____ . ·---·-·-

June24,2013
Page2
By copy ofthis letter I am advising the Director, TFCC, and the Lessors ofthe foregoing.
Should any of you have any questions, please don't hesitate to contact me. Thank you for your
assistance.

Sinoerely,

RCB:ncc:
Gary Spaokrnan, Director/IDWR.
Twin Falls Canal Company:
Brian Olmstead, Manager
Travis Thompson, Attomey
IGWABoard
Aberdeen-Springfield Canal Company:
Steve Howser, Manager
Enterprise Canal Company .
Dmell Kerr, Presidmt
Peoples Canal Company.
Steven H. Murdock, Secretary
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State of Idaho

-

L~SWANK
WATERMAS'l'BR

Phone·(208) 525-7172
Fu (208) 525 7177

Water Diatrict 1
900 N Skyline Dr., Suite A
Idaho Falls, Idaho 83402-1718

IDWR DJRBC'I'OR
GARY SPACKMAN

June 25, 2013

Steve Howser, Manager
Aberdeen-Springfield Canal Company
POBox857

Aberdeen, ID 83210

Randy Budge
Racine Olson Nye Budge & Balley
POBox1391
Pocatello, ID 83204-1391
Dear Sirs:

Water District 1 has received a letter from IGWA dated June 13, 2013 releaslns Aberdeen-Sprlnafleld Canal Company of
their 2013 obllgatlon to supply 10,000 AF of storase for 2013 and a letter dated Ju~e 24, 2013 assigning the water held
from the 2012 season for the AFRDl2 reasonable carryover. The Director did release IGWA from the 2012 carryover
oblJptfon In his order dated June 17, 2013.
At the Rental Pool meeting held on Aprll 23, 2013 there was cons~rable discussion reprdins the water that was held
over for the AFRD#2 carryover obllptfons and how ft should be treated In 2013. It was dear In that meeting use of the

storace In 2013 -for a 2013 obllgatlon would require a new 2013 private lease with the appropriate fees. Therefore, if
Aberdeen-Springfield Is golns to lease water from Its 2013 stQrap allocation to IGWA, a new 2013 lease with
appropriate fees Is required. Be aware that any 2O13 lease between Aberdeen-Springfield and IGWA wlll result in the
Aberdeen-Sprinsfleld space becomlna last-to-fill for 2014. Also, any new 2013 private lease could jeopardize AberdeenSprinafleld's ellglbllity to rent storase from the 2013 Common Pool this year.
Please let me know if you have any questions regarding this matter.

Sincerely,

;(7'4

Lyle Swank
Watermaster

~
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Travis Thompson
From:

Sent:
To:.
Cc:

SUbJect:

Randy Budge <rcb@racinelaw.net>
Tuesday, August 27, 2013 11:54 AM
Travis Thompson
Randy Budge; T. J. Budge; Lynn Tominaga Oynn_tominaga@hotmail.com);
(csearle@pmt.org); (pisom@ida.net); binghamgroundwtr@cableone.net;
carlquil@yahoo.com; Craig Evans; Dale L Swensen; Dean Stevenson (desteve@pmt.org);
Deegt@aol.com; Don E. Parker (parkerdp6@msn.com); Emily Haynes; Jason Webster;
Kirk Jacobs; Nie Behrend; nsfinc@safelink.net; nsgwd@safelink.net; Pamela Warner;
thewatkinsco@cs.com; William A Parsons; wrnurphy@srv.net
IGWA-TFCC

Travis,
The transfer by IGWA of the addltlonal storage water to TFCC to bring the total to 14,200 was authorized last week and I
believe completed yesterday by WD01.
Randy

Randall C. Budge
Racine Olson Nye Budge & Bailey, Chtd
201 E. Center St..
P.O. Box 1391
Pocatello, ID 83204
(208) 232-6101
rcb@racinelaw.net
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