
W. Kent Fletcher, ISB #2248 
FLETCHER LAW OFFICE 

P.O. Box 248 
Burley, Idaho 83318 
Telephone: (208) 678-3250 
Facsimile: (208) 878-2548 

Attorneys for American Falls Reservoir District #2 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AL~D FOR THE COUNTY OFLil~COLN 

AMERICAN FALLS RESERVOIR ) 
DISTRICT #2 ) 

) 
Petitioner, ) 

) 
vs. ) 

) 
GARY SPACK1\1AN, in his capacity as Interim ) 
Director of the Idaho Department of vVater ) 
Resources, and the Idaho Department of Water ) 
Resources, ) 

) 
Respondents. ) 

------------------------------------------------------------ ) 
) 

IN THE MATTER OF DISTRIBUTION OF ) 
vV ATER TO VARIOUS WATER RIGHTS ) 
HELD BY OR FOR THE BENEFIT OF A & B ) 
IRRIGATION DISTRICT, AMERICAN FALLS ) 
RESERVOIR DISTRICT #2, BURLEY ) 
IRRIGATION DISTRICT, MILNER ) 
IRRIGATION DISTRICT, MINIDOKA ) 

Case No. -------

NOTICE OF APPEAL AL~D 
PETITION FOR JUDICIAL 
REVIEvV OF FINAL AGENCY 
ACTION 
(Methodology Step 5) 

Category Fee: L-3 
Fee Amount: $96.00 

NOTICE OF APPEAL Al'-iD PETITION FOR JUDICIAL 
REVIEW OF FINAL AGENCY ACTION (Methodology Step 5) 

Page 1 



IRRIGATION DISTRICT, NORTH 
SIDE CANAL COMP ANY, AND 
TWIN FALLS CANAL COMPANY, 

) 
) 
) 

The undersigned on behalf of Petitioner American Falls Reservoir District #2 (AFRD2) 

files this Petition seeking judicial review of a final agency action by the Idaho Department of 

Water Resources (Department). 

STATEMENT OF THE CASE 

1. This is a civil action pursuant to Idaho Code§§ 67-5270 and 67-5279 seeking judicial 

review of final orders issued by the Director of the Department, Gary Spackman (Director), on 

June 17, 2013 and July 18, 2013. 

2. On November 26, 2012, the Director issued the Final Order Establishing 2012 

Reasonable Carryover O'vlethodology Step 9), attached as Exhibit A, determining that the 

carryover storage supply of AFRD2 was materially injured by junior ground water pumping and 

ordered the Idaho Ground Water Appropriators, Inc. (IGW A) to provide 17,318 acre feet of 

storage water to AFRD2 or, in the alternative, to inform the Depaiiment, within fourteen (14) 

days of the issuance of the Order, ofIG\VA's intention to implement the Director's 

Methodology Step 10. 

3. On December 21, 2012, pursuant to stipulation between AFRD2 and IGWA, the 

Director entered an Order establishing that IGWA had secured 17,389 acre feet of storage water 

to mitigate for predicted rnate1ial injmy to AFRD2. Order Adopting Stipulated Notice of 
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Secured Water in Compliance with Final Order Establishing 2012 Reasonable Carryover 

(LV!ethodology Step 9). 

4. On June 17, 2013, the Director issued an Order finding that AFRD2 would receive a 

full storage allocation in American Falls Reservoir and that IGWA was no longer required to 

provide storage water to AFRD2 for the predicted 2012 reasonable carryover shortfall. Order 

Releasing JGWAfrom 2012 Reasonable Carryover Shortfall Obligation (lvfethodology Step 5), 

attached as Exhibit B. 

5. On June 27. 2013, AFRD2 filed a Request for Reconsideration of Order Releasing 

JG WA from 2012 Reasonable Carryover Shortfall Obligation (LV!ethodology Step 5), attached as 

Exhibit C. 

6. On July 18, 2013, the Director issued an Order Denying AFRD2's Petition for 

Reconsideration of Order Releasing IGWAfrom 2012 Reasonable Carryover Shortfall 

Obligation (LV!ethodology Step 5), attached as Exhibit D. 

JURISDICTION Al.~D VENUE 

7. This Petition is authorized by Idaho Code§§ 67-5270 and 67-5279. 

8. This Court has jurisdiction over this action pursuant to Idaho Code§ 67-5272. 

9. Venue lies in this Court pursuant to Idaho Code§ 67-5272(c) because AFRD2 

operates is principal place of business in Lincoln County. 

10. Pursuant to the Idaho Supreme Court's Administrative Order issued on December 9, 

2009, all petitions for judicial review of any decision regarding administration of water rights 
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from the Department shall be assigned to the presiding judge of the Snake River Basin 

Adjudication District Court of the Fifth Judicial District. The SRBA Court's procedures instruct 

the Clerk of the District Court in which the petition is filed to deliver a Notice of Reassignment. 

Attached as Exhibit E for the convenience of the Clerk is a copy of the SRBA Court's Notice of 

Reassignment. 

11. The Director's June 17, 2013 Order Releasing IOWA.from 2012 Reasonable 

Carryover Shortfall Obligation (lvfethodology Step 5) and July 18, 2013 Order Denying 

AFRD2's Request for Reconsideration of Order Releasing JGWAfrom 2012 Reasonable 

Carryover Shortfall Obligation (1\1ethodology Step 5) ( collectively referred to as "Final 

Orders") are final agency actions subject to judicial review pursuant to Idaho Code § 67-

5270(3). 

PARTIES 

12. AFRD2 is an irrigation district organized and existing under the laws of the State of 

Idaho with its principal place of business in Shoshone, Lincoln County, Idaho. AFRD2 delivers 

water to its landowners located in Jerome, Lincoln, and Gooding Counties. 

13. Respondent, Gary Spackman, is the Director of the Department and is a resident of 

Ada County. 

14. Respondent, Department, is the executive department existing under the laws of the 

State ofldaho pursuant to Idaho Code§ 42-1701 et seq., with its state offices located at 322 E. 

Front Street, Boise, Ada County, Idaho. 
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STATEMENT OF INITIAL ISSUES 

15. AFRD2 intends to assert the following issues on judicial review: 

15 .1. Are the Director's Final Orders supported by substantial evidence? 

15.2. Does the Director's application of his methodology in the Final Orders 

violate Idaho law? 

15.3. Are the Director's action arbitrary and capricious or otherwise not in 

accordance with the law? 

15 .4. Pursuant to LR. C.P. 84( d)( 5), AFRD2 reserves the right to assert additional 

issues and/or clarify or further specify the issues for judicial review stated herein which become 

later discovered. 

AGENCY RECORD 

16. Judicial review is sought of the Director's June 27, 2013 Final Order. 

17. The only documents in the record, to AFRD2's knowledge, consist of the following: 

17 .1. Second Amended Final Order Regarding j\!Jethodology for Determining 

1vfaterial Injury to Reasonable In-season Demand and Reasonable Carryover dated June 23, 

2010. 

l 7.2. Final Order Establishing 2012 Reasonable Carryover (JVJethodology Step 

9) dated November 26, 2012. 

17.3. Stipulated Notice of Secured Water in Compliance With Final Order 

Establishing 2012 Reasonable Canyover (lvfethodology Step 9) dated December 10, 2012. 
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17. 4. Order Adopting Stipulated Notice of Secured Water in Compliance With 

Final Order Establishing 2012 Reasonable Carryover dated December 21, 2012. 

17.5. Order Releasing JGWAfrom 2012 Reasonable Carryover Shortfall 

Obligation (ivfethodology Step 5) dated June 17, 2013. 

17.6. Request for Reconsideration of Order Releasing JGWAfrom 2012 

Reasonable Carryover Shortfall Obligation (Methodology Step 5) dated June 27, 2013. 

17.7. Order Denying AFRD2's Petition for Reconsideration of Order Releasing 

JG WA from 2012 Reasonable Carryover Shortfall Obligation (ivfethodology Step 5) dated July 

18, 2013. 

18. AFRD2 anticipates it can reach a stipulation regarding the agency record with the 

Respondents and other parties, and will pay its necessary share of the fee for preparation of the 

record at such time. 

19. Service of this Petition for Judicial Review of Agency Action has been made on the 

Respondents at the time of the filing of this Petition. 

DATED this 9 dayof A-7J- ,2013. 

FLETCHER---~FIC 

W. Kent Fletcher 
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CERTIF)CATE OF SERVICE ;f 

I hereby certify that on the __2_ day of v ,,{_~ , 2013, I served a 
copy of the foregoing NOTICE OF APP'EAL AND PETITI 1 FOR JUDICIAL REVIEW OF 
FINAL AGENCY ACTION (METHODOLOGY STEP 5) upon the following: 

Original to: 
Clerk of the Court 
Lincoln County Court 
111 \,Vest B Street, Suite C 
Shoshone, Idaho 83352 

Copies to: 
Snake River Basin Adjudication 
P.O. Box 126 
Twin Falls, Idaho 83301 

Travis L. Thompson 
Paul L. Arrington 
Barker, Rosholt & Simpson, LLP 
195 River Vista Place, Suite 204 
Twin Falls, Idaho 83301-3029 

John K. Simpson 
Barker, Rosholt & Simpson, LLP 
P.O. Box 2139 
Boise, Idaho 83701-2139 

Randall C. Budge 
Thomas J. Budge 
Racine, Olson 
P.O. Box 1391 
Pocatello, Idaho 83204-1391 

Kathleen M. Carr 
US Dept. Interior 
960 Broadway, Suite 400 
Boise, Idaho 83 706 
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David W. Gehlert 
Natural Resources Section 
Environment and Natural Res. Div. 
U.S. Department of Justice 
999 18th St. South Terrace, Suite 3 70 
Denver, Colorado 80202 

Matt Howard 
US Bureau of Reclamation 
1150 N. Curtis Road 
Boise, Idaho 83706-1234 

Sarah Klahn 
Mitra Pemberton 
White Jankowski, LLP 
511 16th St., Suite 500 
Denver, Colorado 80202 

Dean Tranmer 
City of Pocatello 
P.O. Box 4169 
Pocatello, Idaho 83205 

·william A. Parsons 
Parsons, Smith, Stone, Loveland & Shirley, LLP 
P.O. Box 910 
Burley, Idaho 83318 

Michael C. Creamer 
Givens Pursley LLP 
P.O. Box 2720 
Boise, Idaho 83701-2720 

Lyle Swank 
IDWR - Eastern Region 
900 N. Skyline D1ive, Suite A 
Idaho Falls, Idaho 83402 
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Allen Merritt 
Cindy Yenter 
IDWR - Southern Region 
1341 Fillmore Street, Suite 200 
Twin Falls, Idaho 83301-3033 

FLETCHE 
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BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF lDAHO 

!N THE MATTER OF D1STRIBUTION OF \VATER ) 
TO VARIOUS \VATER RIGHTS HELD BY OR FOR ) 
TI-ff BENEFIT OF A&B IRRIGATION DISTRICT, ) 
AMERICAN FALLS RESERVOIR DISTRICT #2, 
BURLEY !RR.I GA TION DISTRICT, MILNER ) 
IRRIGATION DISTRICT, Mf?\fDOK.A.. IRRIGATION) 
DISTRICT, NORTH SIDE CANAL COMPANY, ) 
AND Twp,.,; FALLS CANAL CO.'v!?Ar,;y· ) 

------------------~) 

Docket No. CM-DC-20 l 0-001 

FINAL ORDER 
ESTA.BLISHE'-i"G 2012 
REASONABLE CARRYOVER 

(J-fETHODOLOGY STEP 9) 

FIXDINGS OF FACT 

I . On June 23,2010, the Director of the Idaho Departrnem of Water Resources 
("Director" or "Depc.rtment") issued his Second Amended Final Order Regarding Methodology 
for Detem,ining Afaterial Injury to ReC'..sonable In-Season Demand and Reasonable Canyover 
("Methodology Order"). The lv[ethodo!ogy Order established l O steps for detem1ining material 
injury to members of the Su1face Water Coalition ("SWC"). 

2. The :'v!ethodo!ogy Order described Step 9 as fo!lO\.vs: 

Steo 9: Following the end of the irrigation season (on or before November 30), 
the Departmeni \Vill determine the tota[ actual volumetric demand and total actual 
crop water need for the entire irrigation season. Tnis informarioD will be used for 
the analysis of reasonable carryover shortfall, selection of foture baseline years, 
ai,d for the refinement and continuing improvement of the method for future use. 

On or before November 30, the Dep2S"LIT1ent will publish estimates of actual 
carryover and reasonable carryover shortfall volumes for all members of S\VC. 
These estimates will be based on but not limited to the consideration of the best 
available water diversion and storage data from Water Disti-ict 01, return flmv 
monitoring, comparative years, and RISO. These estimates \vi!! establish the 
obligation of junior ground water users in providing water to the SWC for 
reasonable carryover shortfall. Fourteen (14) days following the publication by 
the DepQ.rtment of reasonabie carryover short fali obligations, junior ground water 
users \vil1 be required to establish. to rhe satisfaction of the Director~ their ability 
to prov·ide a vo!txrne of storage \Vater or ro conduct other approved mitigation 
activi:ies tbtt will pro,·ide water to the injured members of the SWC equal to the 
reasonable can·yo·,/eT shorrfall for aU Injured 1nembers of the S\VC.. If junior 
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ground water users cannot provide this infomiation, the Director will issue an 
order curtailing junior ground water rights. 

Methodology Order at 37-38. 

3. The Department approved CM Rule 43 mitigation pla,'1s for the Idaho Ground 
Water Appropriators, Inc. ("IGWA") to mitigate for material injury to in-season demand and 
reasonable carryover. Final Order Approving Afitigation Credits Regarding SWC Delivery Call, 
CM-MP-2009-006 (July 19,20 l 0); Order Approving },litigation Plan, CM-MP-2009-007 (June 
3.20 l 0). These final orders of the Department were affirmed on judicial reviev;_ Memorandum 
Decision and Ord2r on Petition for hdicial Review, Case No. CV 2010-3822 (Fifth Jud. Dist. 
April 22. 2011) (affinning the Director's Final Order ApproFing ,'\,litigation Credits Regarding 
.STVC Delivery Ca![); Memorandum D1,cision and Order on Petition jar Judicial Revie,v, Case 
:,Jo. CV 2010-3075 (Fifth Jud. Dist. fanu;::ry 25,201 i} (affirming the Director's Order 
Approving J\Ii.tigation Plan). 

4. The follo,;ving table summarizes the 2012 irrigation season diversions and crop 
water need volumes for each entity. These values are used in determining the entity specific 
season ending reasonable in-season demand ("RJSD") values. 

Demand· Crop \:Vater Need 
Entity (AF) (AF) 
A&B 62,993 42,048 

AFRD2 451.557 !9!,097 
BID 252,633 l 30,633 

:-1ilner 48,742 36,965 
Minidoka 382,708 201,071 

NSCC 1,006,520 409,278 
TFCC 1,089,269 497,714 

5. The follmving table summarizes the calculated 2012 irrigation season ending in-
season shortfall values, if any. The values in this table are different from foose presented in the 
Final Order Regarding April 2012 Forecast Su;:,ply (\.Jedwdo!ogy Steps 1-8) (April 13, 2012) 
("April 2012 Final Order"). Tnese differences are due to changes in torn! supply and RISD that 
reflect diversio11 arid ET data not available at the time the previous order \Vas issued. fn the April 
2012 Final Order, the Director predicted no material injur::vto members of the SWC. Aprii 2012 
Final Order at 5. Based on data not available in April, and as shown in the tabte below, an in
season shortfall occurred to American Falls Rese,rvoir District No. 2 ("AFRDT) and Twin Falls 
Canai Company ("TFCC'} The Methodology Order does not require junior ground water users 
provide this in-season shon:fo!i to AFRD2 or TFCC. A-fet!wdology Order at 31. For the 2012 

r Ti:e- :·Dema:1d .. for each SV/C entity is equal to each entity's 2012 April - Oclobcr diYers!ons. The Fined Order 
R2garding April 101 :! Fort:cast Sup.a,\ (Jfe:fiodo!ogy Steps l-8} (Aprfi 13. 20 I 2) ck\ermined there was n0 in-sea:ion 
dem3nd short.fol!. This ord~r dekrrnines there is no reasonable carryo\·er shortfaU to any entity other tbrn . .\.t-~2. 
ConsequeDtly. rm eYah.1~ri(rn of v,tether the :2012 d!ver.:;ion:i. of the S\VC t.vere re:1Son1b!e is cnly necess.:u~,,· for 
.-\.FRD2. AFRD2"s 1012 d~n1:ind ~.va.;; k:S.s than the C!1d of season RISO detcm1i:1td by ti:~ mcthodoiogyand is 
:here for~ reJ::0:.2.ble. 
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Entity 

A&B 
AFRD2 

BfD 
Milner 

irrigation year, in-season storage adjustments were comprised of values derived from application 
of the Minidoka Credit2 and the 20,000 acre-feet of storage water rented by TFCC. The naturai 
flow adjustments include water delivered for recharge3 and natural flow delivered to SWfD. See 
"Attachment A" attached hereto for further information. Since the 2012 irrigation season is now 
complete, calculation of in-season shortfall will not be subject to revision. Id. at 36. 

Natural Flow Preliminary In-Season 
Diver.:ed through Natural Flow Storage Storage Total 

10/3 l Adiustment Allocation Adjustment Supply RISD Shortfall 

12,716 l 18,664 131,380 6U09 
113,655 (9J 14) 384,627 1,000 490,168 504,854 !4,686 
125,66] (3,714) 214,5i3 5,l 30 34 I ,590 271,913 
17,514 (3,011) 79,659 94,162 55,237 

0Enidoka 176.264 334,804 8,370 519.438 394,855 
NSCC 
TFCC 

469, i 00 (35,229) 790,988 (7,750} 1,217,109 i, 176,544 
928,864 231,299 l},250 l,173,413 1,209,713 

6. The following table summarizes end of season 2012 carryover shortfall 
calculation values. The table contains the actual fa!! 2012 carryover storage and the reasonable 
carryover quantities from the Mefaodoiogy Order for each member of the SWC. The storage 
adjustments in the following table incorporate the in-season adjustments identified in the above 
table plus all other adjustments that have occurred. See "Attadunent A" attached hereto for 
further information. 

Preiiminary Storage 

36,300 

Storage Allocation Storage Storage Use Reasonabie Actual Carryover 
Entity Allocation Adjustment Use Adjustments Carryover Carryover Shonfall 

.-\&B 118,664 51.396 (LOSS) 17,000 63,356 
A.,_-i:::p._02 384,627 1,000 352,778 (5,833) 56,0-00 38,632 17,3 i8 

BID 214,513 5,130 146,130 (12,665} 86,178 
Milner 79,659 51,685 (!7.150) 4.SOO 45,124 

Minidoka 334,804 8,370 204,976 (1,229) 139,426 
KSCC 790,988 (7,750}. 606,049 (17,066) 57,200 l 9-l,255 
TFCC 23 l ,299 13,250 [76,580 (8,609) 29,700 76,578 

7. 111c ab<r.--c determinations of'~A.ctual Carryover" are based on the \Vater di·v'crsion 
and storage data from Water District O i. These are necessarily preliminary numbers that are 
subject to revision after taking into account adjustments of,vater measurement gages maintained 
by the USGS. Final numbers wili only be published after the issuance of this order. The above 
determination of"Reasonable Carryover" is earned fonvard from the Methodology Orde; and 
takes into account comparative water years. Methodology Order at 36-3 7. AFRD2 is the only 
SWC entity wit,'1 a reasonable carryover shortfall for 2012. 

1 TI1c \finidok3 Credit is a k-r:.g exi~ting exchJ=:gt of stored \vatcr an:or:g AFRD.2. BID. ~HD. >;SCC. ar.d TFCC 
~1.1r h:is been incor;::iontc:d into :m :tgr~emer.t oftl~os~ entides ::rnd accepted by the SR.BA. disLTict court. 
: Rc...:h2rge V3lL:es repre5c-nt accomplished rech:irge ;15 of Ocwber 31.2012 R.et'.h.2.rge c,,:curring after October 3 L 
20 l 2 is not iTid::dcd in the adjLlstrr.cnts. 
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8. Details of adjustments to quantities in the above tables are set forth in 
"Attachment A" attached to this order. 

CONCLUSIONS OF LA \V 

I. The Methodology Order states that, on or before November 30, the Director will 
project the SWC's reasonable cau/OYer shortfall, if any, for 2012. ,Wethodoiogy Order at 37-38 
(Steps 9 and I 0). If the Director projects a reasonable carr;over shortfall, IG\VA shall have 
fourteen days to establish its ability to secure "a volume of storage water or to conduct other 
approved mitigation acti-;ities that will provide wa,er to the injured members of the S\VC equal 
to the reasonable carryover shortfall for all injured members of the SWC.~ !d at 38. 

7 1l1e evidentiary standcl:."d to apply in conjunctive administration of hydraulically 
connected water rights is clear and convincing. A&B Irr. Dist. v. Idaho Dept. of Warer 
Resources, 153 Idaho 500, __ , 284 P.3d 225,249 (2012). 

3. "Clear and convincing ei-idence refers to a degree of proof greater than a mere 
preponderance." Idaho State Barv. Topp, 129 Idaho 4 i4, 416, 925 P.2d 1113, 1115 (1996) 
(internal quotations removed). "Clear and convincing evidence is generally understood to be 
'[ e}vidence indicating that the thing to be proved is highly probable or reasonably certain.,,, 
State v. Kimbatl, 145 Idaho 542, 546. 181 P.3d 468,472 (2008) citing In re Adoption o_(Doe, 143 
Idaho 188, I 91, 141 P.3d 1057, 1060 (2006): see also Idaho Dept. of Healih & Vle!f..rzre v. Doe. 
150 Idaho 36, 4 L 244 P.3d I 80, 185 (2010). 

4. Because no in-season shortfall was predicted in the April 2012 Fina! Order. junior 
ground water users are not required to provide the calculated in-season RISD shortfal1 shown in 
the table associated with Finding of Fact 5. Methodology Order at 31. 

5. Regarding projected shortfalls to reasonable carryover, the Director concludes by 
clear and convincing evidence that A FRD2 will have a carryover shortfall in the amount of 
17,318 acre-feet. 

6. According to the Methodology Order, "Fourteen (14) days following the 
publication by the Department of reasonable carrjover shortfall obligations, junior ground water 
users will be required to establish, to the satisfucti.on of the Director, their abifity to provide a 
vo1ume of storage water or to conduct other approved mitigation activities that will provide 
water to the injured members of the S\VC. If junior ground v,,-ater users cannot provide this 
information, the Director will issue an order curtai1ingjunior ground water rights." ,'vfethodology 
Order at 36-37. 

7 The 0/1cthodology Order goes on to explain, ~>cAs fu'1 alten1ative ro providing the 
full volume of reasonable caITyover shortfall established in Step 9, junior ground \vater users can 
request that the Department modei the transient impacts of the proposed curtailment ba..-:;ed on the 
Department's wc1ter rights data base and the ESPA ?v[odei." Id. a, 37. 
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8. Therefore, junior ground water users, represented by the Idaho Ground Water 
Appropriators, Inc. ("IG\VA") have fourteen days to: (1) notif<; the Department that they have 
provided 17,318 acre-feet of storage water to AFRD2 to satisff Methodology Step 9; or (2) 
inform the Department of their intent to- implement r.fethodology Step 10. IfIGWA does not 
inform the Department of its intent, the Department will issue an order curtailing junior-priority 
ground water rights. 

ORDER 

Based upon the foregoing, IT IS HEREBY ORDERED that the IGW A has fourteen days 
from the issuance of this order to notify the Department that it has provided I 7.318 acre-feet of 
storage water to AFRD2. Alternatively, IGWA may infonn the Depanment, within fourteen 
days of the issuance of this order. of its intention to implement Methodology Srep 10. If IG\VA 
does not respond to the Depar1ment \Vithin fourteen days! the Director ·wiH issue an order 
curtailing junior-priority ground \'-.-ater rights. 

IT IS FURTHER ORDERED that this final order concludes the application of the 
Methodology Order to the climatic, hydrologic, and agronomic facts of the 2012 irrigation 
season. 

IT IS FURTHER ORDERED that this is a final order of the agency. Any party may file 
a petition for reconsideration of this final order within fourteen (i4) days of the service of this 
order. The agency wiH dispose of the petition for reconsideration within twenty-one (21) days of 
its receipt, or the petition will be considered denied by operation oflaw pursuant to ldaho Code§ 
67-5246. 

IT [S FURTHER ORDERED that judicial revie\v of any final order of the Director issued 
following the hearing may be had pursuant to Idaho Code§ 42-[ 701 A( 4). 

IT IS FURTHER ORDERED that pursuant to sections 67-5270 and 67-5272, Idaho 
Code, any pai-ty aggrieved by the final order or orders previously issued by the Director in this 
matter may appeal the final order and a[I previous! y issued orders in tbe matter to district court 
by filing a petition in the district couti of the county in Ivhid1 a hearing was held, the final 
agency action \Vas taken~ the party seeking revie\v of the order res!des~ or the real property or 
personal propeny that was the subject of the agency action is located. The appeal must be filed 
within n-:.:enty-eight (28) days: (a) of the service date of the final order; (b) of an order denying 
petition for reconsideration; or (c) the failure within twenty-one (21) days to grant or derry a 
petition for reCDnsidemion, whichever is later. See Idaho Code § 67-5273. The filing of an 
appeal to district court does not in itself stay the effectiveness or enforcement of the order under 
appeal. 

Dnted this 
41 

."'7 / ~ 

Lb day of Nov2r.1be.r~ 2012. 
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Attachment A 

2012 SWC Adjustment 
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Wheefed 

Included in Tot.al Ir.duded irffot3[ Storage rot.al 

Supply NaturaJ Flow Suppl'{ Storag:-e- Water C;;rrrcver 

______ A..:dc.;i.:.'-"'c..""c..·cce:cn..:,t,:;_ __ ..:De..:.:.''°::.ncc'P..:ti..:o.:.cn ____ c.cA.:.dlc:u..:,t.::.rn..:.ec..n..:t ___ .....:,.A.:.:d:cius::..:.:tmc.c, .:.•n_.t:;__Adjustment Adjustment 

A&3 1088.0 ·w~/.C Na No Ye;. Yes. 

AFROZ 

SID 

Miln~r 

M!O 

NSCC 

TFCC 

lC.CC.C 

1250.0 

375D.O 

833.0 

(9114.0! 

5ED.O 

63:7.5 

2GCC.C 

~ccno 
SCCGO 

:?COJ.O 

27.5 

(3713.5) 

170.0 

70::0.0 

SCOJ.O 

sco.o 
12..10.3 

l.!5.3 

3123.2 

(3011.5) 

83.70.0 

{2CO.Ol 

2CO.O 

(15CC.O) 

(633.0J 
{1.70.G! 
{1038.G) 

{5.37.5) 
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(2G65.5) 

(2577.5) 
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No 
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No 
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No 

No 

No 

No 
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Ne 
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Ne 

No 

No 

No 

Ne 
No 

Yes 
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No 

No 

Ne 

Ne 

0 

0 

'fe; 

No 

No 

N~ 

NO 
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No 
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Ne 

No 
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No 
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Ne 
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No 

No 
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No 
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No 

Ne 
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No 

Ne 

No 
No 
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Ne 
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Ne 
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No 
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Yes. 
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No 
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No 

·res 
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No 
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No 
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No 

Ne 
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No 
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No 
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Mo 
No 

No 

Na 
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Ne 
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Fin3I Order Estnblishing 2012 Re:i.sonab!c Carryo,-cr C',fetfzot!olr,gy Step 9j • Page 7 

Ye-s 

Yes. 
Yes 

Yes 

5,833 

'tes 

'f~S 

'ies 

Yes 

No 

17795 

Yes. 

'ft"?S 

Yes 

'!as 
Yes 

Yes. 
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Yes 
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Yes 

·res 
'{es 
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CERTIFICATE OF SERVICE 

/7/4 id 
f HEREBY CERTIFY that on this ;l._:_y - day ofNovember, 2012, the above and 

foregoing, was served by the method indicated below, and addressed to the following: 

Jolm K. Simpson 
Travis L. Thompson 
Pau! L ... :.\rrington 
BA.RX.ER ROSHOLT&. Sly[PSO~;. LLP 
195 RPv'ER V1STA PL STE 2CJ.! 
T;.vin Falls. ID 833Gl-3029 
iks:liidz.hc\vJters.com 
tit(tl·idahowaters.con1 
pfot!I idah.0·1l.'aters.com 

C. Thomas Arkoosh 
.'-\RKOOSH EIGUREN UC 
P .0. Box 2900 
Boise. ID 83701 
tom.arkoashr'a)aela,N[obbv.cam 

W. Keut fletcher 
FLETCHER LAW OFFICE 
P.O. Box 248 
Burley, ID 83318 
wk_-f~i:omt.org 

RandaH C. Budge 
Candice M. :\.kHugn 
Thom:i.s J. Budge 
RACTNT OLSO>T 
P.O.Box 139! 
Pocatello. ID S320..\-139 l 
rc:b@:ra·:ineb\v .r:et 
cn1m(l1:rJcineli1\V. r;et 
tibi'ci-racincb\v.ntt 

Kaihleen M. Carr 
US Dept. Interior 
960 BroadY-.~Y Ste 400 
Boise_ ID 83706 
kath1eenmarion.cama:soLdoi.£ov 

Dovid 'N. Gehlert 
r,;arurai ResoLirces Section 
Enf~·lronrncn: and :\;::.mrat Rc$nurccs Divi~i.Jn 
U.S. Depart:nent of Justice 
999 18th St. 
Somh Tem,:e. Ste 3~0 
De:.Yer. CO 80202 
d::ivid.2ehicn.:'ii i:sdou:?:o-,,: 

[g] U.S. Mail, postage prepaid 
0 Ha,'1d Delivery 
0 Overnight Mail 
D Facsimile 
tZJ Email 

(Z U.S. !\fail, poSwge prep3id 
0 Hand Delivery 
D Overnight ivfai! 
[] Facsimile 
~ Email 

(8) U.S. l\{ail postage prepaid 
0 Hand Delivery 
0 Overnight Mail 
0 Facsimile 
[gj Er:1ai! 

~ U.S. i\-faiL postage prepaid 
0 Ha.rid Delivery 
0 Overnight i\fail 
0 Facsimile 
fZl Email 

[g] U.S. ;,[ail, postage prepaid 
0 Hand Delivery 
0 Overnight Mai[ 
0 Facsimi!.e 
0 En1afl 

~ U.S. :V·fail, postage prepaid 
0 Hand Ddi·:ery 
D o,:emignt 1'!3:l 
D Facsfrni~e 
0 Emad 
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Matt Howard 
US Bureau of Reclamation 
1150 :'J Curtis Road 
Boise, ID 83706-1234 
mho\vardrcinn.usbr.gov 

Sarah A. K!ahn 
Ivfara M. Pemberton 
V/H!TE JANKOWSKI 
51 i l61h St., Ste. 500 

Denver, CO 80202 
sm-ahkrci 1.Yllite-lanko·\\--ski.ccm 
n1itraorii ... vhite:-ian..l::ov.:ski.ccn-1 

Dean Tran.mer 
City of Pocatello 
P.O. Box 4169 
Pocatello, ID S3205 
d;ran...T.erm oocatello.us 

\.Villiam A. Par5ons 
PARSONS S:vf!TH & STONE 
P.O. Box 910 
Burley, ID 83313 
1vparsorE:;@: omt.or2 

Michael C. Creamer 
Jeffrey C. Fereday 
GIVENS PURSLEY LLP 
P.O. Box 2720 
Boise, ID 8370 i <!720 
mccra: 2'.ivenspurslev.com 
fcf>'a·2:i venspurs Jev .com 

Lyle Sv:ank 
[D\.VR-Eastem Region 
900 N. Sh.--yline Dr.. Ste A 
[daho Fa!ls. lD S3402-l 7t8 
1 vle .s1,;vank0:.:id 1.vr. idat.o. gov 

1\.i!en ~fenia 
Cindy Yec.ter 
rD\VR-Southem Region 
!34! Filimore SL, Ste. 20D 
Twin Falls.ID 83301-338() 
allen.n:erritt(Zi:idwr.idaho.£ov 
cindv. venter(a" idtvT.idaho. 2:ov 

0 U.S. Mai!, postage prepaid 
D Hand Delivery 
0 Overnight Mail 
0 Facsimile 
0 Email 

0 U.S. {¥fail~ postage prepaid 
0 Hand Dctivery 
D Overnight ~fail 
0 Facsirnile 
0 Email 

~ U.S. ~,fJiL post3ge prepaid 
LJ Hand Delivery 
i l Ovemig_ht t\bil 
LJ Facsin1ilc 
0 Email 

0 U.S. Mail, postage prepaid 
0 Hand Delivery 
0 O·vemight £\.!ail 
0 Facsimile 
0 Email 

iZ] U.S. Mail, postage prepaid 
D Hand De!ivery 
D Overnight M;:;il 
0 Facsimile 
iZ] Email 

0 U.S. Mail, postage prepaid 
0 Hand Deiivery 
0 Overnight t'-1aiI 
0 Facsimile 
k$} Em.ail 

0 U.S. MaiL postage prepaid 
0 Har.<l Ddiverf 
i I Overnight 1',!ail 
0 Facsimile 
ix1 Eillail 

' _,"'t 

·.,\ C lu,._l/ 11 /~ ;__;~ 
'/ " L..t:--·, t: 

Deborah Gibson / 
Administrative Assistant. [DWR 
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EXHIBITB 



BEFORE THE DEPARTl\IENT OF WATER RESOURCES 

Of THE STATE OF IDAHO 

lJ'J THE MATTER OF DISTRIBUTIO:-i OF WATER ) 
TO VARIOUS WATER RIGHTS HELD BY OR FOR ) 
THE BENEFIT OF A&B IRRIGATION DISTRICT, 
AMERICAN FALLS RESERVOIR DISTRICT #1, 
BURLEY IRRIGATION DISTRICT, MIU,r£R J 
IRRIGATION DISTRICT, MIN'IDOKA. IRRIGATION) 
DISTRICT, NORTH SIDE CAl'\JAL CO::VfPA . .1"\Y, ) 
A.i'\iTI nvm FALLS CA1'-1AL COMPANY ) 

) 

Dockel No. C\1-DC-2010-00! 

ORDER RELEASING IGWA 
FROM 2012 REASONABLE 
CARRYOVER SHORTFALL 
OBLIGATION 

(i\1ETHODOLOGY STEP 5) 

FTNTIINGS OF FACT 

1. On June 23.2010. the Director of the Idaho Department of Water Resources 
("Director·· or "Departmer1C) issL1ed his Second A.mended Final Order Regarding }rlerhodology 
for Determining }vlmeriai Injury w Reasonable In-Season Derrwn.d and Reasonable Carryover 
r'"ivfethodology Order'"). The Methodology Order established JO steps for determining material 
injury to members of the Surface Water Coalition ('"S\VC"). 

"' On i\o\'ember 26, 2012, the Director issued an order predicting a 17,318 acre-feet 
reasonable c:crryover shortfall to Americw Falls Reservoir District No. 2 ("AFRD2"). Final 
Order Establishi11g 2012 Reasonahle Carryover (Afethodology Step 9) ('"2012 Slep 9 Orde;"J. 
On December 2 l, 2012, and pursuant to stipulation between AFRD2 and me Idaho Ground 
Water Appropriators, Inc. ('"IGWA"). the Director entered an order establishing that fGWA had 
secured 17,389 acre-feet of storage ·,vater to mitigate for predicted material injury to AFRD2. 
Order Adopting Stipulared Norice of Secured Warer in Compliance with Final Order 
Eswblishing 2012 Reasonable CarryoFer (!'vlerhoclology Step 9}. 

~- !GWA is authorized to mitigate materiai injury to the SWC by providing storage 
water. Order Approving Jfitigmion Plan. CM-MP-2009-007 (June 3. 20 !OJ; rdemorandum 
Decision and Order on Peti;ion for Judicial Reriew, CV-20 I 0-3075 (Fifth Jud. Dist.. Ja..r1. 25. 
2011 ). 

Order Releasing IG'I-VA from 2012 Reasonable 
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4. In order to establish that it had secured the required volume of storage -.vater to 
mitigate for the predicted shortfall to AFRD2' s reasonable carryover, IG\V A presented the 
following leases to the Department. which are summarized as follows in acre-feet: 

Lessor Volume 
Aberdeen Springfield Canal Co. 8,939 I 
Enterprise Canal Co. 3,750 ', 

I 
Palisades Water Users l,2.50 
Peooies Canal 3.750 

i TOTAL 17,689 

Sripulared Notice of Secured Waler in Compiiance with Final Order Establishing 20j2 
Reasonable Carryover 1/vfethodDlogy S;ep 9) (December !O. 20i2l at 2. 

5. The 17.3 l 8 acre-feet reasonable carryover shortfai! was based on preliminary 
Water District O I accounting. Final Order Regarding April 2013 Forecast Supply (Afethodology 
Steps 1-4 j at 5. Based on final Water District O I accounting. the reasonable carryover shortfail 
to AFRD2 is !4.605 acre-feet. Id. 

6. S,ep 5 from the Methodology Order states as follows: 

Steo 5: II the storage allocations held by members of the SWC fill, there is no 
reasonable carryover shortfall. If the storage alloc-.ations held by members of the 
SWC do not fiil, within fourteen (14) days following the publication of Water 
District 01 's initial storage report, which typically occurs soon after the Day of 
Allocation, the volume of water secured by junior ground water users to fulfill the 
reasonable carryover shortfall shall be made available to injured members of the 
S\VC. The amount of reasonable carryover to be provided shall not exceed the 
empty storage space on the Day of Allocation for that entity. If water is owed in 
addition to the reasonable carryover shortfa!I volume. this water shall be provided 
to members of the SWC at the Time of Need. described below. Tne Time of 
Need ,vi!I be no earlier than the Day of Allocation. 

,We;hodology Order at 36. 

7. The Day of Aliocation in Water District 0l occurred on or about J@e 5, 2013. 
011 or about June 11, 2013. fr1e watermasrer for Water Districr 01 released the storage allocations 
for storage space holders. AFRD2 \Vtll receive its foil storage allocation this season-393.550 
acre-feet in Americ,m Falls Reservoir-less evaporation. 

C00CLUSIO\'S OF LA \V 

l. b the 2012 Step 9 Order, lhe Direccor predicted AFRD2 would suffer a 
reason:1ble carryover shortfall of ! 7.3 ! 8 ;:!Cre-feer. Based on J. stipulation entered into bet.,,"·ce.n 

Order Releasing IGWA from 2012 Reasonable 
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AFRD2 and IGWA, the Director found that IGW A secured l 7,689 acre-feel of storage water to 
mitigate for the predicted reasonable carryover shortfall. 

2. The 20[3 Forecast Supply Order concluded that AFRD2's predicted reasonable 
carryover shortfall was 14,605 acre-feet. 

3. The Day of Allocation in Water District 01 occurred on or about June 5. 2013. 
On or about June l l, 2013, the watermaster for Water District O I released the storage allocations 
for storage space holders. AFRD2 will receive a full storage allocation this season, less 
evaporation. 

4. Methodology Step 5 states in peninem part: "If die srornge allocations hetct by 
members cf the SWC fill. there is no reasonable carryover shortfall.'' Methodology Order at 36. 
Because AFRD2 will receive a full storage allocation. there is no reasonable caITyover shortfall. 

5. Because there is no reasonable carryover shortfall, the Director releases IOWA 
from its 2012 reasonable ca,.rryover obligation. The watermaster for Water District O I is 
instructed to aliow IGW A access to the volume of water that was previously secured for the 
predicted reasonable carryover shortfall. 

ORDER 

Based upon and consistent ,vith Lhe foregoing. IT IS HER.EBY ORDERED as follows: 

Because AFRD2 ,vili receive a fu[I storage allocation, IG\VA is no longer required to 
provide storage wacer to AFRD2 for its predicced 2012 reasonable carryover shortfall. Toe 
w;1termaster for \Vater District O l is hereby instructed to allow IGWA access to the volume of 
water it secured to meet the 2012 predicted reasonable carryover shortfall to AFRD2. 

IT IS FURTHER ORDERED th:it pursuant to sections 67-5270 and 67-5272, Idaho 
Code. any party aggrieved by the final order may appeal the final order to district court by filing 
a petition in the district court of the county in which a hearing was held, the final agency action 
was taken. the party seeking review of the order resides. or the real property or personal property 
that was the subject of the agency action is located. The appeal must be filed within t'Nenty-eight 
(28) days: (a) of the service d::ite of d1e final order; (b) of an order denying petition for 
reconsideration: or (c) the failure witbjn twenty-one (2 l) days to grant or deny a petition for 
reconsideration. ,vhichever is later. See Idaho Code § 67-5273. The filing of an appeal to 
district court does not in itself stay the effectiveness or enforcement of the order under appeal. 

-ff,\ 
Dated this Jl5tay of June. 2013 /) / / 

I I z..__/' /,/ 1 

~'411A/.---d/_)f.L?r~ 
GARY sij\cr:.KrAN 
Dlreccor 
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CERTIFICATE OF SERVICE 
,,[ 

I HEREBY CERTIFY that on this 17.::::.,. day of June, 2013, the above and foregoing, 
was served by the method indicated below, and addressed to the following: 

John K. Simpson 
Travis L. Thompson 
Paul L. Arring.on 
BARKER ROSHOLT & SIMPSON, LLP 
l 95 River Vista PlJce, Ste.. 2i).l 
Tv.,in Falls. ID SJ30i-3029 

Iks@iLb.ho\vaters.com 

tft@id~hcn.vc1!t:rs.coril 
ol;.1@iJahowatcrs.~om 

C. Thomas . ..\rkr,csh 
ARKOOSH LAW OFFICES 
P.O. Box 2900 
Boise. ID 8370! 
tom. arkoosh ,'..Qi nrkocl"',;h.com 

\V. Kem Fletcher 
FLETCHER LAW OFFICE 
P.O. Box 248 
Burley. ID 833 l8 
1,vkf@omLorcr 

Randall C. Budge 
Candice M. Mc Hugh 

Thomas J. Budge 
RAC!}!E OLSOi'i 
P.O. Bo.'- 139 l 
Pocmello. [D 8320-i-139 ! 
rcb@racincfaw.net 
cmm@racir:daw.net 

tib(S~'raci nciaw .nc:t 

Kathl~~n· i\:L Can 
US D<:,pt. Int~rior 
960 Bro~dway Ste -400 

Boise. ID 83706 
kathie~nmilllon.carr@soi.doi.20v 

David W. Gehlert 
Natural Rc.:;:ources Section 
Environmenc and ~aturai Rcs.oun:es Division 
U.S. Dcptlrtrncnt of Ju:;:iL~ 
999 I 8'n Street 
South Terrace. Sui le .~70 
Denver. CO S0.202 
d~\=id _crchl~;i@us-dn?. ,.~·ov 
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Man Howard 
US Bureau of Reclamation 
l !50 N Curtis Road 
Boise. ID 83706- l 234 
mhov,1ard fc'usbr. "O': 

Sarah A. K!ahn 
1\.-!itra Pemberton 
WHITE JANKOWSKI 
51 l l6ra St .. Ste. 500 
Denver. CO 80202 
sar3hk@:•shire-!anko 1.vski.com 
mitran@\vhitc-1::mkc'.1.:ski_com 

Dean A. Tranmer 
City of Pocatello 
P 0. Box 4169 
Poca,acllo. 1D 83205 
dtranmcr@oocaleiro.us 

\Villiam A. P:1rsons 
Parsons, Smith & Swne, LLP 
P.O. Box 9!0 
Buriey. ID 83318 
wo~rsons@pmt.om: 

!vfichaet C. CreamC"r 
Jeffrey C. Fereday 
GIVENS PURSLEY LLP 
P.O. Box 2720 
Boise, !D 83701-2720 
mcc@1 :ri·,cnspurs.lcv.cur.1 
icf@givensoursiev .corn 

Lyle S·.vank 
TDWR-Elstcrn Region 
900 ?(;_ Skyline Drive. Ste . .-\ 
ld:iho Falls. ID 83402 
lvk.swank.(ff.,jd\\T.id.1!10.~ov 

Allen ~krritt 
Cirn:ly Yt!nlcr 

IDWR-Somhern Region 
!341 Fillmore Sc. Ste.. 200 
Twin Falls. ID 83301-3033 
al [en. merrltt@id'-vr. idaho. e:ov 
ci r:dv. venter@· id wr. id~ho. rrov 
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_t\t{c-:~L[~J 
Deborah Gibson 
.~dmL.ri_islrat Ive :\.ssistant 
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EXPLANATORY INFORMATION TO ACCOMPANY A 
FINAL ORDER 

(Required by Rule of Procedure 740.02) 

The accompanying order is a ''Final Order" issued bv the department pursuant to section 
67-5246 or 67-5247. Idaho Code. 

Section 67-5246 provides as follows: 

(1) If the presiding officer is the agency head, the presiding officer shall issue a fin,J 
order. 

(2) If the presiding officer issued a recommended order, the agency head shall issue a 
final order following review of that recommended order. 

(3) If the presiding offi= issued a preliminary order, that order becomes a final 
order unless it is reviev.;ed as required i:n section 67-5245, Idaho Code. If the preliminary order 
is reviewed, the agency head shall issue a final order. 

( 4) Unless otherwise provided by statute or rule, any pai-t-/ may file a petition for 
reconsideration of 311y order issued by the agency head within fourteen (14) days of the service 
date of that order. The agency head shall issue a ,vritten order disposing of the petition. The 
petition is deemed denied if the agency head does not dispose of it ,vi thin twenty-one (21) days 
after the filing ofthe petition. 

(5) Unless a different date is stated in a final order, the order is effective fourteen (14) 
days after its service date if a party bas not fikd a petition for reconsideration. If a party has 
filed a petition for reconsideration with the agency head, the final order becomes effective when: 

(a) The petition for reconsideration is disposed of; or 
(b) The petition is deemed denied because the agency head did not dispose of 

the petition wi tbi11 twenty-one (21) days. 

(6) A party may not be required to comply with a final order unless the party bas 
been served with or has actual knowledge of the order. If the order is mailed to the last k..no,,n 
address of a party, the service is deemed to be sufficient. 

(7) A non-party shall not be required to comply ·with a final order unless the agency 
has made the order available for public inspection or the nonparty has actual knowledge of the 
order. 

(8) The provisions of this section do not preclude mi agency from taking immediate 

Pagel 
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action to protect the public interest in accordance \Vith the provisions of section 67-5247, Idaho 
Code_ 

PETITION FOR RECO:'.',SIDERA TIOI\ 

Any party may file a petition for reconsideration of a final order within fourteen (14) 
days of the service date of this order as shown on the certificate of service_ Note: the petition 
must be received by the Department "'ithin this fourteen (14) day period. The department 
will act on a petition for reconsideration within twenty-one (21) days of its receipt, or the 
petition will he considered denied by operation oflaw_ See section 67-5246(4) Idaho Code_ 

APPEAL OF FI~AL ORDER TO DISTRICT COFRT 

Pursuant to sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by a final 
order or orders previously issued in a matter before the department may appeal the final order 
and all previously issued orders in the matter to district court by filing a petition in the district 
court of the county in which: 

L A hearing was held, 
lL The final agency action ,vas taken, 
llL The party seeking review of the order resides, or 
1v. The real property or personal property that was the subject of the agency action is 

located_ 

The appeal must be filed within twenty-eight (28) days: a) of the service date of the final 
order, b) the service date of an order denying petition for reconsideration, or c) the failure with-ii, 
twenty-one (21) days to grant or deny a petition for reconsideration, whichever is later_ See 
section 67-5273, Idaho Code_ The filing of an appeal to district court does not in itself stay the 
effectiveness or enforcement of the order under appe<'l 
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C. Tom Arkoosh, [SB# 2253 
ARK.OOSH LAW OFFICES 
802 W. Bannock Street, 9th Floor 
P .0. Box 2900 
Boise, ID 83701 
Phone: (208) 343-5105 
Facsimile: (208) 343-5456 

RECEIVED 

JUN 2 7 2013 
DE?AF!TMENT OF 

WATER RESOURCES 

Attorneys for Petitioner American Falls Resen:oir District #2 

BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE ST A TE OF IDAHO 

lN THE lv1ATIER OF DISTRIBUTION OF 
'NATER TO VARIOUS WATER RlGHTS 
ff.ELD BY OR FOR THE BENEFIT OF A&B 
IRRIGATION DISTRICT, AMERICAN FALLS 
RESERVOIR DISTR1CT#2, BURLEY 
IRRIGATION DISTRICT, MILNER 
IRRIGATION DISTRICT, MrNID0K.A 
IRRIGATION DISTRICT, NORTH SIDE 
CANAL CO:tvfPANY AND TWIN FALLS 
CANAL COMPANY. 

DOCKET NO. CM-DC-2010-001 

REQUEST FOR 
RECONSIDERATION OF ORDER 
RELEASING IGWA FROM 2012 
REASONABLE CARRYOVER 
SHORTFALL OBLIGATION 

(lvlETBODOLOGY STEP 5) 

COMES NOW AiTierican Falls Reservoir District #2 by and throug,'l its counsel of 

record, C. Tom A.rkoosh of Arkoosh Law Offices, and hereby requests reconsideration of the 

Order Releasing JGWA from 2012 Reaso,wble Carryover Shortfall Obligation (Methodology 

Step 5). 

This request is made for the following reasons: 
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l. On or about April 7, 2010, the Director, then fnterim Director, signed the Final Order 

Regarding Methodology for Determining Material Injury to Reasonable In-Season 

Demand and Reasonable Carryover, which contained the following provisions: 

As stated by the Hearing Officer, "There must be adjustments as conditions 
develop if any baseline supply concept is to be used." R. Vol. 37 at 7093. 

~ 57 at p. 20. 

[n early to mid-July, the Forecast Supply will be adjusted. Tne reservoirs wilI 
typically have filled to their peak capacity for the season and the storage water 
will have been allocated. The Department's water rights accounting model will 
be used to compute the natural flow diverted by each member of the SWC as of 
the new forecast date. The natural flow diversion for the remainder of the 
irrigation season will be estimated based on a historical year with similar gains in 
the Blackfoot to Milner reach. Reach gains are graphed below, using 2004 as an 
example. In this case, 2003 had similar reach gains and is appropriately 
conservative. Therefore, the natural flow diverted in 2003 would be used to 
predict the natural flow diversions for the remainder of the 2004 season. The 
adjusted Forecast Supply in the sum of the actual natural flow diversions, the 
predicted natural flow diversions, and the storage allocation. 

160 at p. 20. 

Step 6: Approximately halfway through ttie irrigation season, but foilowing the 
events described in Step 5, the Director will, for each member of the SWC: (1) 
evaluate the actual crop water needs up to that point in the irrigation season; (2) 
estimate the Time of Need date; and (3) issue a revised Forecast Supply. 

This information will be used to recalculate RlSD and adjust the projected DS for 
each member of the SWC. RISD will be calculated utilizing the project 
efficiency, projected demand, and the cumulative actual crop water need 
determined up to t1at point in the irrigation season. The Director will then issue 
RJSD a..,d re\,ised DS values. 

CJ 7-8 at p. 35. 

2. On or about June 23, 20 lO, the Director, then Interim Dfrector, signed the Second 

Amended Final Order Regarding Methodology for Determining A1aten·at Irjury to 

Reasonable In-Season Demand and Reasonable Carryover. which contained the 

following provision: 
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Just as men:ibe:s of the SWC should have certainty at the start of the irrigation 
season that JUmor ground water users will be curtailed, in whole or in part, unless 
they provide the required volume of mitigation water, in whole or in part, junior 
ground water users should also have certainty entering the irrigation season that 
the pr~icted inju1?' determination will not be greater than it is ultimately 
deterrmned at the Time of Need (defined in footnote 8, supra). If it is detennined 
at the time of need that the Director under-predicted the demand shortfall, the 
Director will not require that junior ground water users make up the difference, 
either through mitigation or curtailment. This determination is based upon the 
Director's discretion and his balancing of the principal of priority of right with the 
principals of optimum utilization and full economic development of the State's 
water resources. Idaho Const Art. XV, § 3; Idaho Const. Art XV § 7; Idaho 
Code§ 42-106; Idaho Code§ 42-226. Because the methodology is based upon 
conservative assumptions and is subject to refinement, the possibility of under
predicting material injury is minimized and should lessen as time progresses. The 
methodology should provide both the SWC and junior ground water users 
certainty at the start of ti'-ie irrigation season. 

4! l 8 at p. 31. 

3. Ironically, while the Interim Director declined to adapt the estimation upward in the 

event of senior water shortages, the Director did expressly reserve the opportunity to 

adjust the demand downward in the event of excess water: 

If, at &'1y time prior to the Director's final determination of the April Forecast 
Supply, the Director cai-i determine wilti certainty that any member of the SWC 
has diverted more natural fiow th.an predicted, or has accrued more storage tha., 
predicted, the Director will revise his initial, projected demand shortfall 
determination. 

4!6atp.36. 

4. That no explanation was given, or hearing offered, on the ch<mge from the 

adaptability of providing water to seniors from juniors, except as provided in ~ 18 of 

the Second Amended Final Order Regarding Methodology for Determining Material 

Injury to Reasonable In-Season Demand and Reasonable Carryover, quoted above. 

5. Clear Springs Foods v. Spackman, 150 Idaho 790 (2011) was published March 17, 

2011, nearly three months prior to the Second A.mended Final Order Regarding 

REQUEST FOR RECONSIDERATION OF ORDER RELEASING !OW A FROM 2012 REASONABLE 
CARRYOVER SHORTFALL OBLIGATION (METHODOLOGY STEP 5)-Page 3 



Methodology for Determining Material Injury to Reasonable In-Season Demand and 

Reasonable Carryover, and soundly rejected the use of the concepts of optimal 

utilization and full economic development in conjunctive management Thus, 

notwithstanding the statements set forth in ,r 18 of p. 31 of the Second Amended Final 

Order Regarding .Methodology for Determining Material Injury to Reasonable In

Season Demand and Reasonable Carryover, quoted above, there exists no discretion 

on the part of the Director to abandon the adaptability of the reasonable in-season 

demand. 

6. Although the Director's April estimate predicted Americar1 Fall.s Reservoir District #2 

would receive a supply of 441,503 acre-feet to meet a baseline year of 415,730 acre

feet, American Falls Reservoir District #2 will not receive the predicted amount. 

7. Constitutionally, therefore, the Director must administer water adaptively as required 

by both the priority doctrine and conjunctive management rules. 

8. In the Order Releasing IGWA from 20!2 Reasonable Carryover ShortfalI Obligation 

{Methodology Step 5), the Director has determined that the storage allocation held by 

American Falls Reservoir District #2 filled. Given the operation of the American 

Falls rig.tit, had American Falls Reservoir filled, the storage right of American Falls 

Reservoir District #2 would have filled. As it was, on the day of allocation, A.,-nerican 

Falls Reservoir had not filled subsequent to April 30, 2013, and therefore Mnerica.ri 

Falls Reservoir District #2's storage space did not fill, resulting in significantly less 

water than initially predicted by t!-re Director in Step 4, which prediction was based 

upon the estimation that American Falls Reservoir would fill subsequent to April 30, 

2013. 

REQUEST FOR RECONSIDERATION OF ORDER RELEASING IGWA FROM 2012 REASONABLE 
CA.ll,.1<.YOVER SHORTFALL OBLIGATION (METHODOLOGY STEP 5) -Page 4 



9. Therefore, American Falls Reservoir District #2 respectfully prays the Director for 

reconsideration reversal of the release of the water owed to American Falls Reservoir 

District #2 from junior water right users pursuant to Idaho Code § 42- l 06. 

DATED this ~ay of June, 2013. 
ARKOOSH LAW OFFICES 

C. Tom Arkoosh 
Attorneys for American Falls Reservoir 
District #2 
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CERTIFICATE OF MAlLING 

l hereby certify that on this ~ay of June, 2013, the above and foregoing. was sent 
to the following in the manner indicated below: · 

Gary Spackman, Director - Original _x__ U.S. Mail, postage prepaid 
do Deborah Gibson Hand Delivery 
Idaho Dep.irtrnent of Water Resources --

-- Overnight Mail 
P.O. Bo:t 83720 Facsimile 
Boise, ID 83720 L Email 
Deborah.uibson@)id"T.id::iho.f!ov 
Garrick.b:i.i:terla'id•.H.idaho.!!ov 
Chris.bromle .. m•id.,T.idaho.aov 

i 
i 

W. Kent Fletcher U.S. Mail. postage prepaid --
Fletcher Law Office -- Hand Delivery 
P.O. Box 248 -- Ove:-night Mail 
Burley, ID 83318 Facsimile 
wkf;a12mt.org _X_ Emaii 

Matt J. Howard -- U.S. Mail, postage prepaid 
U.S. Bureau of Reclamation -- Hand Delivery 
I I 50 N. Cunis Road -- Overnight l\-lail 
Boi.,e, ID 83706-1234 Facsimile 
mhowartlia-usbr.rrov I Email 

Michael C. Creamer -- U.S. Mail. postage prepaid 
JeffC. Fereday -- Hand Delivery 
Givens Pursley. LLP -- Overnighc Mail 
P.O. Box :!720 facsimile 
Boise., ID 83 70 I-2 720 _L Email 
mccl@2i'li-en;;:purslev.com 
jcf.fi're:ivenspur;;Iev.com 

I 
I 

Allen Merritt -- U.S. Mail, postage prepaid 
Cindy Y enter -- Hand Dcli\·cry 
IDWR - Sourhem Region -- Overnight Mail 
1341 Fillmore SL Ste. 200 Facsimile 
T";n Falls, ID 8330i-3380 =x= Email 
A!len.merritttft-id\\T.idaho.2ov 
Cindv.,,enrerta'idv,T.idaho.oov 

Lyle Swank -- U.S. Mail, postage prepaid 
!DWR - Eastern Region -- Hand Delivery 
900 N. Skyline Dr.. Ste. A -- Overnight Mail 
Idaho Falls. ID 33402-17 I 3 Facsimile 
Lvle.5wank@·idwr.id3ho.£ov 

-.;;::,,- Eme1it -,L'-c-
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A Dean T ranrner U.S. t\fail, postage prepaid 
City of Pocatello --
PO Box 4169 -- Hand Delivery 

Pocatello ID 83201 -- Overnight Mail 
Facsimile 

dtrJnmer(a'i:;ocatello.us --
---Y- Email 

John A Rosholt U.S. Mail, postage prepaid 
John Simpson --

-- Hand Delivery 
Trav~s L Tnomp,on -- Overnight Mail 
Paul L Arrington Fncsimile 
l 95 River Vista Pbce. Suite 20+ _){._ Emaii 
Twin FalJs. ID 83301 
iar!ci::idahowarers.com 
jks(a id.aho\vaters.com 
tllmidaho-...vaters.com 
Qb0:idai1owaters.com 

Randall C. Budge -- U.S. Mail, postage prepaid 
Candice M. Mc.Hugh -- Hand Delivery 
Thomas J. Budge 

--· Overnight Mail 
Racine Olson Facsimile 
PO Box 1391 X Em.iil 
20 l E Center Street 

I Pocatello ID 83204-1391 
rcbW:racinelaw.nct I 
crnm!'aracinekrw.net 
tibmracinelaw.n.:r 

Kathleen M. Carr -- U.S. Mail. postage prepaid 
U.S. DepL ofrmcrior -- !land Delivery 
960 Broadway. Ste. 400 -- Overnight Mail 
Boise. ID 83706 -v- facsimile 
Kathlcenmarion.carrrii:;;o Ldo1.2ov " Email 

-r-

William ,\_ Parsons -- U.S. Mail, postage prepaid 
Parsons Smith Stone LLP -- !·land Deliver: 
137\Vest [}'"St -- Overnight Mail 
PO Box 910 Facsimile 
Burley ID 83}!8 I Email 
wuarsonsfa:nmr.org 

REQUEST FOR RECONSIDER.-\TIO:-! OF ORDER RELEASING IGWA FROM 2012 REASONABLE 
CA.!UtYOVER SJ fORTFALL OBL!G . .\TION (;-,1ETI !ODOLOGY STEP 5) - P~ge 7 



David W. Gehlert 
Natural Resources Section 
Env. & Nat. Resources Div. 
U.S. Dept. of JU5tice 
999 IS;" St. 
South Terrace, Ste. 3 70 
Denver, CO 80202 
David.2:ehlerr(a;usdoi.zov 

Sarah A. Klahn 
Mitra Pemberton 
\Vhite & Jankowski LLP 
51 [ Sixteenth Street, Suite 500 
Denver. CO 80202 
s:irahk(Zi white-jar.ko·~~"ski.com 

U.S. Mail, postage prepaid 
Hand Delivery 
Overnight Mail 
Facsimile 
Email 

U.S. Mail, postage prepaid 
Hand Delivery 
Overnight 1'fail 
Facsimile 
Email 

C. Tom Arkoosh 
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EXHIBITD 



BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF DISTRIBUTION OF WATER ) 
TO VARIOUS WATER RIGHTS HELD BY OR FOR) 
THE BENEFIT OF A&B IRRIGATION DISTRICT, ) 
AMERICAN FALLS RESERVOIR DISTRICT #2, ) 
BURLEY IRRIGATION DISTRICT, MILNER ) 

· IRRIGATION DISTRICT, MINIDOKA IRRIGATION) 
DISTRICT, NORTH SIDE CANAL COMPANY, ) 
AND TWIN FALLS CANAL COMPANY ) 

) 
) 
) 
) 

____________________ ) 

Docket No. CM-DC-2010-001 

ORDER DENYING 
AFRD2's PETITION FOR 
RECONSIDERI\.TION OF 
ORDER RELEASING IGW A 
FROM 2012 REASONABLE 
CARRYOVER SHORTFALL 
OBLIGATION 

(METHODOLOGY STEP 5) 

FINDINGS OF FACT 

1. On June 23, 2010, the Director of the Idaho Department of Water Resources 
("Director" or "Department") issued his Second Amended Final Order Regarding Methodology 
for Determining Material Injury to Reasonable In-Season Demand and Reasonable Carryover 
("Methodology Order"). The Methodology Order established 10 steps for determining material 
injury to members of the Surface Water Coalition ("SWC"). 

2. During 2010, the Director issued multiple orders applying the Methodology 
Order. Parties to the SWC delivery call filed petitions for judicial review in the Fifth Judicial 
District, Case No. CV-2010-382 (hereinafter "Consolidated 382"). 

3. On September 10, 2010, the Honorable John M. Melanson issued his Amended 
Order on Petitions for Rehearing: Order Denying Swface Water Coalition's iYlotionfor 
Clarification in A&B Irr. Dist. et al. l'. IDWR et al., Gooding County District Court Case No. 
2008-000551. Judge Melanson issued a Judgment Nunc Pro Tune in that case on November 30, 
2010. Notice of appeal were filed with the Idaho Supreme Court, Case No. 38193-2010. 

4. Because the "issues on appeal in Consolidated 382 relate to the issues raised in 
the SWC Supreme Court Appeal [Case No. 38193-2010],'' all parties to the SWC delivery call 
filed a ivlotion for Stay ,vith the Fifth Judicial District Court in Consolidated 382: "For purposes 
of judicial economy, ID\VR and the parties to these proceedings request that this Court stay all 
proceedings in the above-captioned matters until a decision has been entered by the Idaho 
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Supreme Court in the SWC Supreme Court Appeal." Motion for Stay at 3. The Motion for Stay 
was filed on December 10, 2010. The Motion for Stay also recited the following: "IDWR and 
the parties to these proceedings further agree that, in the interim, administration of hydraulically 
connected ground water and surface water rights shall continue as set forth in the Methodology 
Order." Id. On December 13, 2010, the Honorable Eric J. Wildman, in and for the Fifth Judicial 
District Court, entered an Order Granting Motion for Stay in Consolidated 382. 1 "Within 30 
clays of the Idaho Supreme Court's issuance of its decision in the SWC Supreme Court Appeal, 
the parties shall contact this Court regarding a status and scheduling conference to resolve any 
remaining matters .... " Order Granting Motion for Stay at 2. 

5. The Director issued orders applying the Methodology Order in 2011 and 2012. 

6. On June 13, 2012, oral argument occurred in the SWC delivery call appeal before 
the Idaho Supreme Court, Case No. 38193-2010. As of the issuance of this order, the Idaho 
Supreme Court has not yet issued a written decision. 

7. On November 26, 2012, the Director issued an order predicting a 17,318 acre-feet 
reasonable carryover shortfall to American Falls Reservoir District No. 2 ("AFRD2"). Final 
Order Establishing 2012 Reasonable Carryover (LVfethodology Step 9) ("2012 Step 9 Order"). 
On December 21, 2012, and pursuant to stipulation between AFRD2 and the Idaho Ground 
Water Appropriators, Inc. ("IGWA"), the Director entered an order establishing that IGWA had 
secured 17,389 acre-feet of storage water to mitigate for the predicted material injury to 
AFRD2's reasonable carryover. Order Adopting Stipulated Notice of Secured Water in 
Compliance with Final Order Establishing 2012 Reasonable Carryover (Methodology Step 9). 

8. IGW A is authorized to mitigate material injury to members of the SWC by 
providing storage water. Order Approving Afitigation Plan, CM-MP-2009-007 (June 3, 2010); 
Mernorandum Decision and Order on Petition for Judicial Review, CV-2010-3075 (Fifth Jud. 
Dist., Jan. 25, 2011). 

9. In order to establish that it had secured the required volume of storage water to 
mitigate for the predicted shortfall to AFRD2's reasonable carryover, IGWA presented the 
following leases to the Department, 1,,vhich are summarized as follows in acre-feet: 

! Lessor Volume 
Aberdeen Springfield Canal Co. 8,939 
Enterprise Canal Co. 3,750 
Palisades Water Users 1,250 
Peoples Canal 3,750 
TOTAL 17,689 

Stipulated Notice of Sernred Water in Compliance with Final Order Establishing 2012 
Reasonable Carryover (lvfethodology Step 9) (December 10, 2012) at 2. 

1 Following Judge Melanson's appointment to the Idaho Court of Appeals. Judge Wildman replaced Judge 
Melanson as presiding judge of the SRBA District Court. 
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10. The 17,318 acre-feet reasonable carryover shortfall was based on preliminary 
Water District 01 accounting. Final Order Regarding April 2013 Forecast Supply (Methodology 
Steps 1-4) at 5. Based on final \Yater District O 1 accounting, the reasonable carryover shortfall 
to AFRD2 was computed as 14,605 acre-feet. Id. 

11. Step 5 from the Methodology Order states as follows: 

Step 5: If the storage allocations held by members of the SWC fill, there is no 
reasonable carryover shortfall. If the storage allocations held by members of the 
S\YC do not fill, within fourteen (14) days following the publication of Water 
District O 1' s initial storage report, which typically occurs soon after the Day of 
Allocation, the volume of water secured by junior ground water users to fulfill the 
reasonable carryover shortfall shall be made available to injured members of the 
S\YC. The amount of reasonable carryover to be provided shall not exceed the 
empty storage space on the Day of Allocation for that entity. If water is owed in 
addition to the reasonable carryover shortfall volume, this water shall be provided 
to members of the SWC at the Time of Need, described below. The Time of 
Need will be no earlier than the Day of Allocation. 

i\4ethodology Order at 36. 

12. The Day of Allocation in \Yater District 01 occurred on or about June 5, 2013. 
On or about June 11, 2013, the watermaster for Water District O 1 released the storage allocations 
for storage space holders in the Upper Snake. While American Falls Reservoir did not fill to 
100%, AFRD2 received its full storage allocation this season: 393,550 acre-feet, less 
evaporation. Therefore, on the Day of Allocation, AFRD2 had no empty storage space. 

13. On June 17, 2013, the Director issued an Order Releasing IGWAfrom 2012 
Reasonable Carryover Shortfall Obligation (Methodology Step 5) ("Step 5 Order"). Because 
AFRD2's storage allocation in American Falls Reservoir filled, the Step 5 Order released IGW A 
from its 2012 reasonable carryover obligation to AFRD2. 

14. On June 27, 2013, the Department received AFRD2's Request for 
Reconsideration of Order Releasing JG WA from 2012 Reasonable Carryover Shortfall 
Obligation OHethodology Step 5) ("Petition for Reconsideration"). Asserting, among other 
things,2 that its "storage space did not fill," AFRD2's Petition for Reconsideration asks the 

2 AFRD2 states that the Idaho Supreme Court's decision in Clear Springs Foods v. Spackman, 150 Idaho 790 
(2011) was issued "nearly three months prior'' to the Methodology Order. Petition for Reconsideration at 3. 
AFRD2 is incon-ect. The Clear Springs decision was issued on March 17, 2011. The Methodology Order was 
issued on June 23, 2010, or approximately nine months before Clear Springs. It also appears AFRD2 may be asking 
for the Director to alter some of the procedures set forth in the Methodology Order. As stated above, the parties to 
the SWC delivery call agreed to follow the Methodology Order, until a decision was issued by the Idaho Supreme 
Court in the appeal of Consolidated 382. Motion for Stay; Order Granting J\;fotionfor Stay. The Idaho Supreme 
Court has not yet issued a written decision in the Consolidated 382 appeal. 
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Director to reconsider his decision releasing IGW A from its 2012 reasonable carryover 
obligation. Petition for Reconsideration at 4. 

CONCLUSIONS OF LA vV 

1. According to the Department's Rules of Procedure, the Department must "dispose 
of the petition for reconsideration within twenty-one (21) days of its receipt, or the petition will 
be considered denied by operation of law." IDAPA 37.01.01.740.02.a. See also Idaho Code§ 
67-5246(4); A&B Irr. Dist. v. Idaho Dept. of Water Resources, 154 Idaho 652, 301 P.3d 1270 
(2012). The Department received the Petition for Reconsideration on June 27, 2013. This order 
is issued before the expiration of the twenty-one (21) day time period. 

2. In the 2012 Step 9 Order, the Director predicted AFRD2 would suffer a 
reasonable carryover shortfall of 17,318 acre-feet. Based on a stipulation entered into between 
AFRD2 and IGW A, the Director found that IGW A secured 17,689 acre-feet of storage water to 
mitigate for the predicted reasonable carryover shortfall. 

3. The 2013 Forecast Supply Order concluded that, based on final vVater District 01 
accounting, AFRD2's predicted reasonable carryover shortfall was 14,605 acre-feet. 

15. The Day of Allocation in \Vater District 01 occurred on or about June 5, 2013. 
On or about June 11, 2013, the watermaster for Water District 01 released the storage allocations 
for storage space holders. Even though American Falls Reservoir did not fill to 100%, AFRD2 
received a full storage allocation. 

4. Methodology Step 5 states in pertinent part: "If the storage allocations held by 
members of the SWC fill, there is no reasonable carryover shortfall ..... The amount of 
reasonable carryover to be provided shall not exceed the empty storage space on the Day of 
Allocation for that entity." JV!ethodology Order at 36. Because AFRD2 received a full storage 
allocation, it has no empty storage space; thus, there is no reasonable carryover shortfall. 

5. In its Petition for Reconsideration, AFRD2 argues "the Director's April estimate 
predicted American Falls Reservoir District #2 would receive a supply of 441,503 acre-feet to 
meet a b::tseline year of 415,730 acre-feet, American Falls Reservoir District #2 will not receive 
the predicted amount." Petition for Reconsideration at 4. AFRD2 goes on to say it 1,,vill receive 
"significantly less water than initially predicted by the Director in [Methodology] Step 4 ... _,. 
Id. 

6. AFRD2's concerns are not germane to the current administrative order. The acre-
feet figures AFRD2 cites in its Petition for Reconsideration are its 2013 in-season volumes. The 
Director previously issued an order applying Methodology Order Steps 1-4 to the 2013 irrigation 
season. Final Order Regarding April 2013 Forecast Supply (Methodology Steps 1-4) (April 17, 
2013) ("April Forecast Supply Order"). The SWC filed a petition for judicial reviev,: regarding 
the April Forecast Supply Order in the Fifth Judicial District. Notice of Appeal and Petition for 
Judicial Review of Final Agency Action (April 2013 Forecast Supply Order), CV-2013-2305 
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(Fifth Jud. Dist., June 4, 2013). By agreement of the parties, including AFRD2, the April 
Forecast Supply Order is stayed on judicial review, pending a decision from the Idaho Supreme 
Court in Case No. 38193-2010. Order Staying Proceeding Pursuant to Stipulation, CV-2013-
2305 (Fifth Jud. Dist., June 28, 2013). Issues concerning the April Forecast Supply Order may 
be addressed on judicial review. Moreover, the S\VC' s 2013 in-season volumes will be 
addressed by the Department in subsequent 2013 Methodology orders applying steps 6, 7, and 8. 

7. The purpose of the Step 5 Order was to establish whether IGWA was required to 
provide the volume of water it secured in 2012 to meet AFRD2' s predicted reasonable carryover 
shortfall of 14,605 acre-feet. 

8. ·while American Falls Reservoir did not fill to 100%, AFRD2's storage allocation 
did fill. Because AFRD2's storage allocation filled, it has no empty storage space; thus, there is 
no reasonable carryover shortfall. Methodology Order at 36. Since AFRD2 received a full 
storage allocation, it was proper for the Director to release IGW A from its 2012 reasonable 
carryover obligation. 

ORDER 

Based upon and consistent with the foregoing, IT IS HEREBY ORDERED as follows: 

AFRD2's Petition for Reconsideration is DENIED. Because AFRD2 received a full 
storage allocation, it had no empty reservoir space, and IGW A is not required to provide storage 
water to AFRD2 for its predicted 2012 reasonable carryover shortfall. 

IT IS FURTHER ORDERED that pursuant to sections 67-5270 and 67-5272, Idaho 
Code, any party aggrieved by the final order may appeal the final order to district court by filing 
a petition in the district court of the county in which a hearing was held, the final agency action 
was taken, the party seeking review of the order resides, or the real property or personal property 
that was the subject of the agency action is located. The appeal must be filed within twenty-eight 
(28) days: (a) of the service date of the final order; (b) of an order denying petition for 
reconsideration; or (c) the failure within twenty-one (21) days to grant or deny a petition for 
reconsideration, vvhichever is later. See Idaho Code§ 67-5273. The filing of an appeal to 
district court does not in itself stay the effectiveness or enforcement of the order under appeal. 

~ 
Datedthis /i',-dayofluly,2013.rD~L ., 

GARY sPlt\cI6vrAN 
Director 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this //; Y:J. day of July, 2013, the above and foregoing, 
was served by the method indicated below, and addressed to the following: 

John K. Simpson ~ U.S. Mail, postage prepaid 
Travis L. Thompson D Hand Delivery 
Paul L. Arrington D Overnight Mail 
BARKER ROSHOLT & SIMPSON, LLP D Facsimile 
195 River Vista Place, Ste. 204 ~ Email 
Twin Falls, ID 83301-3029 
i ks@idahowaters.com 
tlt@idahowaters.co m 
12la@idahowaters.com 

C. Thomas Arkoosh ~ U.S. Mail, postage prepaid 
ARKOOSH LAW OFFICES D Hand Delivery 
P.O. Box 2900 D Overnight Mail 
Boise, ID 83701 D Facsimile 
tom.arkoosh@arkoosh.com ~ Email 

W. Kent Fletcher ~ U.S. Mail, postage prepaid 
FLETCHER LAW OFFICE D Hand Delivery 
P.O. Box 248 D Overnight Mail 
Burley, ID 83318 D Facsimile 
wkf@omt.orz ~ Email 

Randall C. Budge ~ U.S. Mail, postage prepaid 
Thomas J. Budge D Hand Delivery 
RACINE OLSON D Overnight Mail 
P.O. Box 1391 D Facsimile 
Pocatello, ID 83204- 1391 ~ Email 
rcb@racinelaw.net 
tib@racinelaw.net 

Kathleen M. Carr ~ U.S. Mail, postage prepaid 
US Dept. Interior D Hand Delivery 
960 Broadway Ste 400 D Overnight I\,fail 
Boise. ID 83706 D Facsimile 
kathleenmarion.carr@sol .doi .2:ov ~ Email 

David W. Gehlert ~ U.S. Mail, postage prepaid 
Natural Resources Section D Hand Delivery 
Environment and Natural Resources Division D Overnight Mail 
U.S. Department of Justice D Facsimile 
999 18 th Street ~ Email 
South Terrace, Suite 370 
Denver. CO 80202 
david. zehlert@usdoj .zov 
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Matt Howard D U.S. Mail, postage prepaid 
US Bureau of Reclamation D Hand Delivery 
1150 N Curtis Road D Overnight Mail 
Boise, ID 83706-1234 D Facsimile 
mhoward@usbr.2:ov ~ Email 

Sarah A. Klahn ~ U.S. MaiL postage prepaid 
Mitra Pemberton D Hand Delivery 
WHITE JAJ'-;'KOWSKI D Overnight Mail 
511 16th St., Ste. 500 D Facsimile 
Denver, CO 80202 ~ Email 
sarahk@white-jankowski.com 
mitrao@white-iankowski.com 

Dean A. Tranmer ~ U.S. Mail, postage prepaid 
City of Pocatello D Hand Delivery 
P.O. Box:4169 D Overnight rv·Iail 
Pocatello, ID 83205 D Facsimile 
dtranmer@oocatello.us ~ Email 

William A. Parsons ~ U.S. Mail, postage prepaid 
Parsons, Smith & Stone, LLP D Hand Delivery 
P.O. Box: 910 D Overnight Mail 
Burley, ID 83318 D Facsimile 
woarsons@omt.or2: ~ Email 

i\-Iichael C. Creamer ~ U.S. Mail, postage prepaid 
Jeffrey C. Fereday D Hand Delivery 
GIVENS PURSLEY LLP D Overnight Mail 
P.O. Box 2720 D Facsimile 
Boise, ID 83701-2720 ~ Email 
mcc@2:iveCTspurslev.com 
jcf@2:ivensoursle.v.com 

Lyle Swank D U.S. rvfail, postage prepaid 
ID\VR-Eastern Region D Hand Delivery 
900 N. Skyline Drive, Ste. A D Overnight Mail 
Idaho Falls, ID 83402 D Facsimile 
lvle.swank@idwr.idaho.o-ov ~ Email 

Allen Merritt D U.S. Mail, postage prepaid 
Cindy Yenter D Hand Delivery 
IDWR-Southern Region D Overnight !\1ail 
U-1-1 Fillmore St., Ste. 200 D Facsimile 
Twin Falls. ID 83301-3033 ~ Email 
allen.merritt@idwr.idaho.2:ov 
cindv.venter@idwr.idaho.2:ov 

~"-~ Q. ~<_ 

Deborah Gibson t/ 
Administrative Asst. to the Director 
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EXHIBITE 



IN THE DISTRICT CO"URT OF THE JUDICT...<\.L DISTRICT OF THE 

STATE OF IDAHO, IN A.l'l;l} FOR THE COU?-i"TY OF ____ _ 

RE: PETITION'S FOR JuDICTAL 
REVIEW OR ACTIONS FOR 
DECL.\R-\. TORY RELIEF OF 
DECISIONS FROM TEE IDAHO 
DEP ARTML"""T OF WATER 
RESOURCES 

CASE NO. ______ _ 

NOTICE OF REASSI~3lJQl,.7' 

w1-JEREAS Idaho Supreme Cou.i Administrative Order dared December 9, 2009, 

declares that alI petitions for judicial review mule pursuanno r.c_ § 42-170 !A of any decision 

from: the De:.,artrnent of Water R..>sources be assigned to the presiding judge of the Snake River 

Ba.sin Adjudication District Court of the Fi..i4:h Judicial District, and 

'iVHEREAS Idaho SL.7Jreme Court Administrative Order dared Dece~ber 9, 2009, ve__qs 

in the Snalce River Bai.:11 Adjudication District Court the a1hority to adopt procedural rules 

necessary to irnpiement said Order) a...-rid 

'iVHEREAS on July l, 20 lO, the Smke River Basin Adjudication District Court issued an 

Administrative Order regarl..J:ng the Rule of Procedure Governing Petitior.s for J ud.icia! Review 

or Actions fur Declaratory ReliefofDecisiocs from fae Idaho Department of Water Resources. 

Tf{EREFORE THE FOLLO'iv1NG ARE }IEREBY ORDB.."R.ED: 

i. Tne above-matter is hereby assigned to the presiding judge of the Sna.!{e River 

Basin A.djudicati.o.n Di~u:ct Coun of the Fif:.h Judicial District for disposition and further 

proceedings. 

2. .A.11 further doc1u""T:en1:s filed or othenvise submitted in tl:ds mater, and all fur~.b.er 

fifag fees filed or omen.vise submitted in tI-Js matter, sball be filed s;vifu the Snake River Ba,in 

AC:judicaticn District Court oftt;e Fifth JudicLaJ District at P.O. Bex 2707~ T1).i.n FaHs~ Ida.b.o 

NOTICE OF REASSIG?--irv!ENT - 1 -



&3303-2707, provided that ch.eeks representing further filing fees shall be made payable to the 

county where the original petition for judicial review or action for declarafory judgment was 

filed. 

DATED this day of ______ 20 !O. 

CLER.>< OF THE DfSTIUCT COlJRT 

By ____ -----, _______ _ 
Deµ'J.ty Clerk 

NOTICE OF R.EASSIGN:vlEN"T - 2 .. 


