
DISTRICT COURT 
SNAKE RIVER RASJN ADJUDlCA'J'ION 

STATE OF ID/1110 

rn1c J, WILDMAN 
PRWOING JUDGe 

(208) 730-3011 
FAX (208) lJG-2121 

.c;r:u;,/\ GI lf\~,'1/H:.r:;~; 
P.O. BOX i.'101 
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Randall C. Budge 
Candice M, Md !ugh 
Racin,\ Ol~on Nye Lludgc & Bailey 
Facsimile: (208) 232-6109 

Director or IDWR 
Fnc~imilc: (208) 287-6700 

Vi11 Fac.1'imile 

Torn Arkoosh 
Capital Law Group, LLC 
Facsimile: (208) '7"3i'i=<tr21 

1-l ~~ •. ~f?', 

l~c: lssu<1ncil of Order lJenying Rcqu,·sl jrJr 'J'e111porary Restraining Order aml 
Aep/ica1ionfbr Stay 

l)car Counsel: 

Please find enclosed herein a courtesy copy of the Court's Order Denying 1/('i//li'sl 

fi1r n·111eorm:v Rest ruining Order ((!Id Applica1io11_fhr Sray to be Jilcd tod'1y in kronw 
County. 

IS 'ON Xl;J:1 l;J8HS Wd 09:G! OHl 01-Sl-Al;JW 
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lN TBE DlSTRlCT COURT OF THE FIFTH JUDICI/\L DISTRICT OF Tl rn 

STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME 

JDJ\110 GROUND WATER 
APPROPRlATORS, INC., MAGIC 
VALLEY GROUND \VATER DJSTRlCT1 

and NORTII SNAKE GROUND WATER 
DlST.RlCT, 

P cti tio ncrs, 

vs. 

THE IDAHO DEPART!\1ENT OF WATER 
RESOURCES and GARY SPACKMAN, IN 
lllS OFFICIAL CAPACITY AS INTEHJM 
DIRECTOR OF THE IDAHO 
DEP1\RTMENT OF WATER RESOURCES 

Respondents. 

CJ\SENO, 

ORDER DENYLNO nFQUEST 
FOR T.II(\,1PORJ\RY 
RESTR.A1NING ORDER AND 
APPLICA TlON FOR STAY 

This ma(ter originated on May 1 l, 2010 when Pelitiontrs con1;:icted the C.krk of 

the Court ab01H schedllling tt time to meet \Vi th the Comt regarding a rc:qwe:Jt for tht.l 

issuance of a temporary rt:straining order. The Court set a time lo Ill'"'ct un I\1ay 12, 2010. 

Prior to the tin1e set for meeting, the Court was c.onLtclcd by the Idaho Dcpa.r'lm1:nt ()( 

Water Rcsourc.c.s ("JDWR") requesting permission to p~1,rlicipalc. Counsel for th(;: Chy or 
Pocotcllo 'Nas :1lso present. At the time sei for meL:ting, aflcr counsel frir l\:ti1.ioJlcrs 

explained the relief sought, the Court deleunined to put the matter on iho r1:.1c.ord, At tho 

hearing, Pctitionet·s presented the Comt wilh the follo\ving documents for filing: (]) 

Petition for fodicic.11 Review; (2) Applictttion for Stay; (3) Aflidavil of Timothy P. IJcC:£'; 

and ( 4) Ailidavit of Candice M. McHt1gh. The Cou1i i(>ok the matter tmdl·r ndvisenl.cnf 

to review the pleadings. On M~ty 13, 2010, com:i.sel for Amcricm1 Foll~ Rcsen1<)ir District 

ORDER l)ENYlNG RfaQtmsr !-'OR Tr:MPORARY RE~'l RA[N.INO 
ORDER AN() APPLlCAT!ON I10R ST/\ Y 

1E 'ON X\hl ij8 S w~ oq:21 nRJ. nt-PT-lHU 
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No. 2, and on behalf of other members of lh~ Surface Water Coali!ion, submiUed a letter 

to this Com[ ot~ecling to the actions being lnken by Petitioners before this Co11i1. TJic 

lctkr is noted by this Court and this Court wi!l lrea! i1 is ,111 objcc!lon nnd file it togdlKi

with the other pleading$ submitted by Petitioners. 

A. Applicalion for stay and/or temporary rcstmining onlrl', 

Although styled 11s an applicatkm for stay the C011rl stated on 1.!H~ reeord that it 

would treat the matter alternatively as a request for the issuance of a teniporary 

restraining order pursuant to Idaho Rule of Civil Procedure 65(b) [lJ1d would inlcrli1w:.11e 

!ho pleading. Rule 65(b) provide~ for !he issu,mce ofa temporary rcstrnining ortkr 

without notice umlcr ccrl,iin conditions. Any other proc.icding for a stay docs 1101. 

Al!hough !DWR apparrntly h,td notice and pa.rticipatcd in tho hearing tither pmtit,s 1h;1( 

nrc the subject of the underlying agency ,1ctio11 were no! provicli:d notice. Accordingly 

!he maltcr is treated solely as an applic.t1lion for temporary restraining order Lmdcr 

LR.C.P. 65(b). 

II. Sfamlard for i~suancc of a tm1porary rcstr:tining order. 

Ruk 65(b) provides, <1mong other things, that a tcmpornry restraining onl0r may 

only be granted if"it clearly appears frnm specific fhcls shown by affabvil (Jr by th,i 

verified complaint !hat immediate and irrcp,1rahlc injury, loss, or damage ,viii rcwl! to 

1hc npplic,int before !he Adverse pmiy or !he party's altomey um be hc,ml in oppoBilinn"' 

and the applicant's attorney certifies to the cou1t in v.Tiling the efforts, if:1ny, which h:ive 

bc<;Jll nmdc lo give tho notice and the reasons supporting the party's claim !lrnt notice 

should not be required, J.R..C.P. 65(b). Rule 65(c) provides that no n,,lr,tinilig order 

sh,11! issue except upon the giving of security by the applic:mt, in sueh sum .is Lh1:i cou1t 

deems prQpcr, for the payment of SLtch costs and dmnagcs that may be incuncd or 

suffered by any party who is found to bave bc,:n wwngfolly restrained. The decision ·10 

grant or dGny a request for a temporary restraining order rests in the sound discretion of 

the court. While v. Coeur d'Alene Big Creek }.lining Co., 56 !dalH) 287., 55 P.2d 720 

(1936), 

ORDHR DENYING REQUEST FOR TEMl'OIV',RY H8YfMlN/NG 
ORDER AN!l APPLICATION fOR STAY 

IS 'ON Xl;J:1 

'l " 
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C. I' ctitioncrs huve not met the standard for issua11cc of tempornry n1s1rai11i1~.,,_,, 
onl~r. 

l. .Failure to provide notice to other parties affccl(•d by in11sm:y :idion. 

Petitioners have failed to explai)l to the satisfaction of the Coll!i why m11icc was 

not prnviclc.d to other parties affected by the! outc(m1e of the actions of the, Dirc:c\()r sm1ghl 

(() be te111porarily restrained as required by Rule 65(h). 

2. Finding 01'110 im111cdi:1tc and irrep:irnblc injury, loss, (Jr tlam:1gc. 

In this case, the Court docs not find imrnedialc and irrcparabk injury, loss, or 

damage bccm1~e it has yet t() be k11ow11 what action th(: Director may rnlw with re,,:pi,Gt to 

curl ailment. There has been no order of cmtailrncnt issued at this lime, nor !J;)s 1her~ 

been a final order issued for this Court to sfoy. Esse,ntial!y what the Petitioners arc 

requesting Js that this Court issue an order restrnining the! Director from i:miing a fitml 

order (lr at lc.ast defining the scope of that final order. Further, 1hcre is a pencli11g molion 

ftlr reconsideration and a scheduled hearing on IGW A's propoi;eJ mitigation plan 

presently bcfor1; the Director in the underlying proc.eeding. At this point Pctitio11~rs ,1r~ 

only require.cl to submit to the Dir,\ctor the quantity of water !hey hav" secured to elate. 

Th~ amount of water Petitioners have secured togdhcr with their scheduled plan for 

seeming addilional water may result in the Director extending any onkr of cL1rt,1ilm,1nl. 

None of this information was reported to the Director in the Motion for Stay th11t w21s 

denied by the Director in the underlying prnceccling. 

3. The Director has not exceeded his autlwrity. 

There has been no allegation that the Director !ms acted outside the scope ofhi5 

authority nor does the Comt find that tbe Director is or will act outsl<le the s(:op~ of his 

m1thority by iBsuing ,t final order. 

4. Security. 

The dispute in this case is over the Direc!()r's predicted dem.1ml shortfoll 01· 

84,300 acre-feet for the upcoming irrigation season. For purpo~;;s of requiring scc\l!"ily 

this Court would have 110 allemative than at a minimum to require thot Pctiiioner$ 8iXUre 

ORDER DENYING Re.QUEST FOR TEMPORARY RESTP/IINrNG 
OR PER AND Ai-'PLlCATJ()N roR STAY 
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90/90 'd 

lhe 84,300 acre foct determined by the Dirilctor fo be the sc:ope ofrhc iJ1jL1ry to surfoc,i 

water users, plus il born! for attorneys' foes alH1 costs. However, if Pctir.ionvrs ws:r~ ilbl.c 

to secure tlwt guantily of water they would not ne~d to be before this Court seeking a 

slay. A determination that less security in tlw form of water is m\etkd puts thse Court in 

the middle of deciding the merits and ultimately usurping the cfotics of th~ Dircc101,. 

Among other things, the problem with proceeding in this manner is the 5lc1ml::ird of 

review 1!111t this Couii is to apply. 

For these rcas()ns, IT IS HEREBY ORDERED tlrnt the Petitioner~· rs>qiwst for 1]1(: 

issuance of a temporary reslrnining orJer ~nd/or motion to stRy is denied. If Pclilioncrs 

want to f\.1rthe.r pursue a stay pLJrs\lant to the P<ltltion for Judkial Review, they rnay 

~clwdule and notice the matter for bearing. 

c· /,,_/ 

&,1i6;-·-
Pres1ding Judge 
Snakl! River Basin Adjudicntion 

ORD!lR DENYING R!lQUEST POR TEMPOl1.i\RY RllSTRIIIN!NG 
ORflhM ANI) Af'Pl,ICATION }{JR STAY 

IS 'ON X\;J.:J \;J8HS Wd 19:cl OHl Ol-S!-A\;JW 


