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lN TlU~ J)lSTRlCT COURT OF Tllli: Flli'TH JUDICIAL DISTRICT~-···~-- iJ.:;ui~: 
S'fATJi: Oli' IDAHO, IN AND FOR THE COUNTY OF MINIDOKA 

A & B lRRlGATION DISTRTCT 

Pc Lil ioner, 

vs. 

THE ff)J\J 10 OUPARTMIJNT CW WA TUR 
RESOURCES imd GARY SPACKMAN in 
hi~ oflicbl cn1mcily ns Jnt~dm Director of 
LlK1 l<lulrn Dcpmtm~nt of Writ.er Resources, 

Respondents, 

'fllElDJ\HO GROUND WATER 
APPROPRIATORS, INC,, THE CITY OF 
POCATELLO, FREMONT MAn1SON 
IRRIGATION DI.STRTCT, ROBERT & 
HUH 1 lllSK1NSON, SUN-GLO 
INJ)l.JSTRJUS, VAL SCHWENDIMAN 
l.:.t\RMS, INC., DAVID SCllWRNDlMAN 
FAMRS, INC., DARRELL C. NEVILLE, 
SCcrrr C. NEVILLE. and STAN U. 
Nl1VILLB, 

Jntcrvcnors. 

i'N 1-i-1ffi\.1ATTER oi,- THE P1·r11T10N 
FOR DELIVERY CALL OF A & B 
lRRIGA'rlON DISTRICT FOR, TllR 
DEUVHRY OF GROUND WATER AND 
FOR T1·1n CREATION OF A GROUND 
WATER MANAGEMENT AREA -- --··---~---~--

) Subcase No.: 2009-000647 
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) 
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I. 

FACTUAL AND PROCEDURAL IlACKGROUND 

l. On May 4, 2010, the Court entered a Me111omnd11m Decision and Order 

011 l'elilionfor.!11dicia! Review in the above-captioned mal!er. The Memorandum 

Occ1'.vio11 nrJirmcd the Final Order of the Director on all issues raised on judicial review 

2. With rcsped to the issue of the proper evidcntiary standard to be applied 

lo n dctwnl11ntion in lhe context of a delivery call that a senior water user can get by with 

k,s wt1!er than decreed to it in the SRDA, the Cowt remruidcd the same to the Director 

for the following limited purpose: 

'J'h.i Director ,'1Tcd by foiling to npply the evidentiary standard of clear and 
r{,nvi nciug evidence in conjunction with the finding !hut the quantity 
1kcrc~d to A & n's 36-2080 excei:ds the quantity being put to beneficial 
use for purpose of dctcm1ining material injury. ·n,c case is remanded for 
the llmilcd purpose of the Director to apply the approprinte cvidentiary 
standard lo tho existing r<:cord. No fmtlier evidence is required. 

,\/~1rwrm1dum D<!cision, p. 49 ("Order ofRenumd"). 

3. The Court subsequently entered an Order denying thePetitionsfor 

Ne/waring lilcd in this mallcr, nncl on November 23, 2010, the Court entcrc<l a Rule 54(n) 

Jud1~ment. , 

4. Between December 13, 2010 and January 3, 2011, Notices ofAppeu/ were 

lilcd by the [daho Dcpa,t111ent of Water Resources ("IDWR" or "the Depmtnwnt"), J\&l3 

In igntion J)istricl (''A&l1"), the City of Pocatello, and the Idaho Ground Water 

/\pprnpriators, Tnc. ("IOWA''). One of tho issues raised on appeal is the propriety of this 

Cot1rl's 1keision to remand the case for !he limited purpose described above. 

5. On January 31, 2011, J\&B filed a Motion to Enforce Orders, requesting 

!h:11. the Comt issue an order nnc!/or writ compelling the Director to comply with the 

Comt'src·mand nm! to consider A&B's proposc<l "intcrconnection" feasibility study in 

conneclion with the rcmnnd. 

6. lDWR and JGWA timely filed Memomndums in Opposition to Motion 
Eiffi>1·ee. 

7. A hearing on the Mot/01, to Erlforce was held on February 7,201 J. 

OiUJf'R GIV\NTJNG MOTION TO l.iNFORCE JN PART 
AND DE:'YINCl MOl'JON TO ENFORC'Li JN PART 
S.IORI >f·R'i\Mm1dul::i M7 c~.~.:\Onkr i.'ln Mntkn1 fo f:11fi.ircc.duc 
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11. 

MA'l"l'l~R l>R€MgD FULLY SUBMITTED FOR DEClSION 

Ornl argument before the District Court in this maller was held on February 7, 

?.O 11. TI1c pmtics did not rcq ucst additional briefing, nor docs the Court require any, 

The mntlcr is therefore deemed fully submitLcd the following business day, or February 8, 

2011, 

111. 

DTSCUSSION 

In its Motion to Bnforce, A&B requests that this Court issue un order and/or writ 

comp~lling th~ Director to comply with this Court's remand and apply tl1c cvidcntinry 

st .. mcbrcl of clear und convincing cvic.fonce to the record in this case. A&B further 

n:(1ucst~ th:ll l11h; Cuurl '\m.lcr the Director to consider A&B"s proposed 'interconnection' 

f;:nsibilily study in conjunction with the ordered remand." Each will be addressed in tum. 

A. The notice:; of appc-nl filed in this tasc do not divest tho Court of jurisdiction 
Lo enter ~tn ,>nlcr cnic.ll'cing its Onler of Rema11d. 

The !kpnrtmcnt contends U1at this Court was diveslcd of jurisdiction to enter an 

ord~t· enforcing its Order of Remand as a result of the notices of appeal filed by it and 

oth:..·1· pnrlics. This Cmu·t disagrees, 

ltbho Appl!lhtte Rule 13(n) provides that upon the timely filing uf a notice of 

app~!;.11, "Hll prcicc,cdings nnd execution of .11ljutlgments or orders in a civil action in the 

disldct court, ~hall be automatically stayed for a period of fourteen (14) days." Once the 

i.uLtnm,llic slay expires however, the district court retains those powers enumerated in 

Rt1lc l 3(b) notwHhst..1mli11g the pendency of nn appeal. The Rule 13(b) powers arc 

r..:s,:rvcd to tht1 district courL unless one of the parties moves for. and js granted, a 

1.liscrt.:tio11.11·y slay by cithl:!r the district court or the Iuaho Supreme Court. I.AR. 13(b) & 

(g). The ~bility to enforce a judgment or order is one the powers retained by a district 

comt dl)jfog tho p,md~ncy of an appeal. I.AR. 13(h)(J 3). 

Jn this cast:, A&B's Afotion to Ai1force was filed wilh this Court. following the 

cxpirntion of th~ fourte-cn day automn.tic stay provided for in Rulo l3(a). The record in 

OH.Def,: UR ANTING MOTION TO F.NFORCE lN PART 
~NI_> f!\~NYl~G MOllON TU ENFORCE lN PART 
s \(lhl.ll: l,SIM1m,lu~~ G-11 c:i:,~\Ordcr o11 Motk,n Lu l:11forre.doc 
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1his c.isc do,·s not contain nny order staying enforcement of' ihc Ortl<'r of1fr11umd p,•11tling 

appc,d. nor has th,· lkp:irlmcnt rcquc8tccl such a slay bd,,rc this Court or bcltw 11!,• 

ld,ilw Supr~1uc Court. Since no stay hns bcrn entered, ,mcl bcc,1ns.: the aulo1natk stay 

p,•dod has ,,xpi,wl. this C<Hlrt lrns the' jurisdiction ,ind authorily un<kr Rule 13( b)i I J) In 

c:1111>1-e,, ils Ortla ofllemund. 

The lkparlmclll argues that the case or !!&I' F.11gi11rrri11J!., /11<·. l'. Idaho .\'101,· lid. 

11/ l'ro/<'ssio11,,I l:11gi11<'ers a11d l.a11d S111wyor.1·, I JJ Idaho r,.·1(,, 747 P.1d 55 ( 1988) 

t --!f,(: / ··1 prcdmks ihi5 Co1111 from enforcing its Order o/"llcmantl. In II,~ I', the ,'>i:1tc 

llo:ird of l'roicssional Engin~crs nntl L,rnd Surveyors ("llo:1rd .. ) c11tercd an ord,•r 

revoking lhc• licc·11sc, ofscvcrnl engineers. Id. al 617. 747 l'.2<l at 5(,. On_jutlidal rcvie\\' 

llw district court rrni@dcd the case to the llourd for :idditi,,nal proceedings. requiring 

1h,il lhc I h1:ml nrlicuftll~ the spct'ific strn1dnrd, used in imppsing its discipli11c. Id. nt M8. 

7~? l'.2d al 57. ''I he district court's decision was appeulcd lo the Idaho Suprl'lllc Courl. 

~k,m1vliik, th,· llo~rd :1cled on remand und issued rn1 ordL'r umrnding its li11dings. The 

di,tri.:1 c11ml suhscqu<:mly considered ilw amended lindings of the Bnmd nnd nnirnwd 

the llnnrd's disdplinL' 01'111c cnp.inccrs. Id. 

An is,m~ arose rcgmding th,· district court's ability 1t1 consider 1111d ac1 up,>11 ihc• 

nrdcr i,,ucd hy tile Jl(lnnl on rc111311d giwn the rendcncy of the app,·nl. The lllaho 

.~uprcmc Courl mldrcsscd the• issue as f'ollows: 

• lh."·11!./i-0111 the /i111itl'd <'111/1/ciated exc·epli<m.,· to J/11/e 13 is any prllvision 
whil'I, ,1111lwrizcs lhc district court. ai'Lcr rcmnntling the- case li,r rurthcr 
pr,1,,,·~dings, to consider und net upon additional Findings or Fnct lh1111 the 
Board where, in the interim, appeal of' lhc remand was pcr!l,rlcd in this 
l'Ollll. 

/,/. (,·1nph,1sis nddcd). The Courl held that '"lhc: district courl was withoutjurisdiclion to 

anirm lh,• disdplinary order illlpllscd t,y lhc Board alier havi11g initially ordcr,·d a 

rl'1t1:md. !'rom which order 1hc engineers pcrfoctcd !heir uppc;il." Id. al 649. 747 l'.2d al 

SX. 

c ·onlrmy to lhc argu111m1 ,11· the Dcp,1rt111em. th~ II& 1 · case' docs 1101 colllrol the 

ic<CI~ and circ:t1mstanc,•s prcscn1ed here, l"hc issue presented here is nol \~hl'lhcr this 

< •11 11rl. in !lw (·c.1n/i11cs of this ras~. e,111 wnsidcr unJ 11cl up,111 :i Jinul order iswed by 1hr 

CJIWJ:lt (i/{t\N"fJNC; MOTION TO f:N/·'ORCf, fN PART 
MW /.li·NYIN(i MOTION '10 l.'N/'Oi{C'E IN l"/'T 
"•r 11'lll 1•1.;,,c I • '" \ , , wh11k;11,l7l·:i'-l'\C)al..:ru,,,r,,,,,,,, 1 1. f d 

0 .JI 11/CC, 11~· 
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Dir~ctor on remand in light of the pendcncy of an appc:al.1 'Ibo issue is whether this 

Comt cn11 enforce its Order of Remand in light of the pen<lency of an appcal.2 The plnin 

!1111guago ofllbho Appellate Rule 1J(b)(l3) answers this inquiry in th" 11ffirmative and 

<'Xprcssly authoriz~s the Court to enforce its Order of Remand during the pendency of tin 

~j)pc'i\l. 

Given that this Court has the authority to enforce its Order of Remand, nnd given 

ilw fact that the D~partmcnt has not requested a stay of enforcement in this matter, !lie 

C'ourl finds Lhal the l)jr0elor shall rorthwith comply with this Court's Order <I/Remand. 

B. A<'lc U'~ request that the Bi rector cousidc1· its proposed "intcrco1111ectio11" 
fr,1sihlli!y stu(ly in conjunction with the ordered remand is bcyoml the scope 
of the remancl. 

Upon remand, this Court <lid not contemplate that the Director would tnkc new 

evidence when und~rlnking the limited Order of Remand. lndet:d, in the Order of 

R~m1md this Court determined that the cnse would be remanded "for the limited pllrpose 

oft!i~ Director to apply lhc a11proprit1!e evidenliary standard to the existing record" am! 

i11,1rnctcd lhal "no l'u-rlhcr evidence is required." The evidence A&B seeks to intr~1<lucc 

u, tho Director regarding the inlerconncctivity <>fits sy~lem is outside the scope of the 

Order ofRemmul. This Courl does not have jurisdiction in this case, and under these 

circum~l,mccs, tn order that an action be takea outside the scope oftlie Order ofRe111and. 

!./\.It 13. 

Th~ result rc~ch~d here is consistent with the Order Granting in Part Molio11 to 

R11fiJ1-ce Onf~rs issucc.l by District Court Judge John M. Melanson in Gooding County 

Cas~ CV 2008-444, Order Granting in Part Motion to Enforce Orders, p.4, Gooc.ling 

County Case No, 2008-444 (May 11, 2010). Tn that case, the case was rcnmnc.led to the 

1 II i,: apparent to this Court that in the ll&V case 110 new pNition for judicial review was filed seeking 
j111llci:il review ofU,o tinnl orJcr issued by the lloard on remand. R~lhcr, the district court improperly 
l'llnsiclcfl:d ,md acted upou the onlcr issued by the Board on remand in the confines of the same cose in 
\.\-liic.-h the n·111and wns ordtrcJ, nnd in whicl111n appeal was pc-nding. 

'This isst1c was Ill)! addressed in )he ll_&V case. It slwuld be noted that !he Idaho Supreme Court in Jf&V 
d1J nnl holJ tli,t the !Jo:trd erred m uct1ng upon the order of remand during the pcndcncy of the appeal, or 
lhar 1110 !loan/ or,·,•d by 1s.,u111g un ot<le1· on remand anwnding its findings during the pcndcncy of the 
,1pp~;1J. ,.. 

ORI >HR OHIINTINO MOTION TO ENFORCE IN PART 
'-'~)_>,DJJNYING MOTION TO ENFORCF. !N PART 
S lt.,-.L,L:RS\i\fuud;JJ..:l M71.;,1.w~Onk1 \111 Moliun to Hnrorcc 1foc 

• 5. 
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Director for the limited purpose of applying the appropriate burdens of proof and 

evidcntiary standards when considering scasoml variations as part of a material injury 

~nalysis. Orrb· on l'efilio11for Judicial R1,view, p.58, Gooding County Case No. CV 

2008-444 (June 19, 2009). The Petitioner in that case subsequently filed a Motion to 

T!rifim:e, arguing among other things that the Director had a duty to take and consider 

certain evidence on r~mimd. The district comt disagreed, finding thu! th.;, evidence 

rrop<)s,·d by Petitioner wns outside the ~cope o!"the remand: 

The Director is not ohligatcd 1o t;1ke additional evidence in order to apply 
the conwt burdens of proo!" ond cvid<"ntiory standards on remand. The 
i;vidcncc [l'~titioncr] seeks to introduce at the mitigation plan hearing is 
oul~idc the scop0 of this Court's previous Orders on remand. This Court's 
Orders are currently on appeal lo lhe Idaho Supreme Coutl and under 
J<laho Appellate Rule l3(b)(l3), this Court has jurisdiction "lo take any 
action or enl~r any order rcqnircd for the enforcement of any judgment, 
order or decree." While this Court has jurisdiction to enforce its Orders 
m\ remand, this Court docs not have jurisdiction to order action be t~ken 
outside the scope of the prior Onlers. 

Ord,·r Cimllling in Part Morion to Enforce Orders, p.4, Gooding County Case No. CV 

?.OOS-4 114 (May 11, 20\0). The above-quoted holding of the district court in the 2008-

4,14 e~sc is on point with tlm facts of this case. 

A similar situation recently arose before this Comt in Ada County Case No. CV 

WA 2010-19823. Jn thnt case, th~ Petitioner filed a Verified Complain/, Dec/amfo,y 

Judgment Action and Peli!ionfor Writ of Mandule ("Complaint"), rcquesling that this 

C\.lllrl compel the Director "to consider updated, improved an<l/or new data, analysis nnd 

m~lhods for d~termining the impact of junior ground water diversions on [Pelitioncr's) 

wat,)r rights." The Complain/ was filed with this Court as a result of the Director's 

di,dsion to refrain from considering i11e evidence presented by Petitioner in the rcnrn11d 

from the district eo\111 in the 2008-444 case. This Court denied the Petitioners' request on 

m11ltipk r.m1111ds, including lhat the actions requested by Pelilioncr were outside the 

scor~- of the, remand in that case. Order J)enying Pelilionfor l'erempto1y Writ o/ 

Mw,dat<', pp.4 ·5., Ad,1 County Cns"' No. CV WA 2010-19823 (Oct. 29, 20 l 0). 

'J'hcrcfow, I his Court finds that it lacks the jmisdic!ion to compel the Director to 

consider A&JJ's proposed '·interconnection" feasibility study in conjunction wi!h the 
orc!cr~d rcm:md. 

O!Wl-.i{_GRi\NTING MO'JION TO cNFORCE IN PART 
~ND DllNYING MOTION TO ENFORCE IN PART 
S.\O!,l.r!·.11.~\J\,fuiidHk..t 6·l7 l);i~1.:\0rJ~·r vn 1vfoiion In Enlhrcl':.t.loc 

. 6 -
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I,•\'' 

IV. 

ORDER 
THEREFORE THE FOLLOWJNO ARE TIER.EBY ORDERED: 

I. A&B's Motion to l!,'nfi1rce Order is hereby grantet.1 in pa'r( and denied in 

2. A&D's request that the Department and the Director comply with this 

C<1u11's Order qf Remmul is hereby grautcd. Tho Dh"cctor shall forthwith comply with 

the• .i"Cll1!lnd inslmctio11s set forth in the Memorandum Decision and Order on Pe.lilion/(}r 

Judidal Revh!w i.issued by this Court in the above-captioned matter on May 4,2010, and 

which pn,vidcs: 

The Director cr.r~d by foiling Lo apply the evidcntiary standard of clear and 
convincing evidence in coi1junction with the finding lh.it the quantity 
cfocrccd tu A & B's 36-2080 exceeds the. qua11tity being put to beneficial 
use for purpose of determining material injury. The case is remanded for 
the Jimih:d purpose of the Director to apply the approprfoto evidcntiary 
st1:nicford to tho existing rcconl. No further evidence is required. 

3, A&B 's request that this Court com11cl the Director to consider its 

pmposcd ''interconncclion" feasibility study in conjm1ctio11 with the ord~red remand is 

ha·.:·hy clmicd. 

Dated_ 2 1 \'-\ __ ~ •' l . 

E 'J. LDMAN 
District Judge 

-7-
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on the 14 TH day of February, 2011, she 
caused a true and correct copy of the foregoing ORDER GRANTING MOTION TO 
ENFORCE IN PART AND DENYING MOTION TO ENFORCE IN PART on the 
persons listed below by mailing in the United States mail, first class, thereto to the parties 
at the indicated address: 

John K. Simpson 
Travis L. Thompson 
Paul L. Arrington 
BARKER ROSHOLT & SIMPSON 
P.O. Box485 
Twin Falls, ID. 83303-0485 

Phillip J. Rassier 
Chris M. Bromley 
Deputy Attorneys General 
Idaho Department of Water Resources 
P.O. Box 83720 
Boise, ID. 83720-0098 

Randall C. Budge 
Candice M. McHugh 

Jerry R. Rigby 
RIGBY ANDRUS & ANDRUS Chtd. 
25 N 2nd East 
Rexburg, ID. 83440 

A. Dean Tranmer 
CITY OF POCATELLO 
P.O. Box 4169 
Pocatello, ID. 83201 

Sarah A. Klahn 

RACINE OLSON NYE BUDGE & BAILEY 
P.O. Box 1391 

WHITE & JANKOWSKI LLP 
511 Sixteenth St. Suite 500 
Denver, CO. 80202 

Pocatello, ID. 83201 

DUANE SMITH 
Clerk of the District Court 

A~--
·santos Garza, Deputyeit;rk 0 

Certificate of service 1 


