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STATE OF IDAIIO, IN AND FOR THE COUNTY OF MINIDOKA

A & BIRRIGATION DISTRICT
Petitioner,
Vs

THLE IDATIO DUUPARTMUNT OF WATLR
RESOURCIS and GARY SPACKMAN in
his oflicial capacily as Tnterim Direclor of
the klaho Departinent of Water Resources,

Respondents,
neud

THE IDAHO GROUND WATER
APPROPRIATORS, INC,, THE CITY OF
POCATELLO, FREMONT MADISON
IRRIGATION DISTRICT, ROBERT &
SULLTIUSKINSON, SUN-GLO
INDUSTRILS, VAL SCHWLENDIMAN
BARMS, INC., DAVID SCLIWENDIMAN
FAMRS, INC., DARRELL C. NEVILLE,
SCOTT €. NEVILLT, and STAN D.
NEVILLE,

Intervenors.

INTHE MATTER OF THE PETITION
FORDELIVERY CALLOA &B
IRRIGATION DISTRICT FOR TT18
DELIVERY OF GROUND WATRER AND
FOR THE CREATION OF A GROUND
WATER MANAGEMENT ARIA
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II
FACTUAIL AND PROCEDURAL BACKGROUND
1. On May 4, 2010, the Courl entered a Memorandum Decision and Order

on Petition for Judicial Review in the above-captioned maltler, The Menorandum
Neeision allivmed the Final Order of the Director on all issucs raised on judicial review
EAVS ONS.

2. With respect to the issue of the proper evidentiary standard to be applied
{o a1 determination in {he context of a delivery call that a senior water uscr can get by wilh
lass waler than deerced 1o 1€ in the SRBA, the Court remanded the same 1o the Direclor
for the following limited purpose:

The Director erred by failing to apply the evidenliary standard of elear and
convineiug cvidence m conjunction with the finding that the quantity
decreed to A & I¥’s 36-2080 exceeds the quantity being put to beneficial
use for purpose of determining malerinl injury. The case is remanded for
the limited purpose of the Dircetor to apply the appropriate ¢videntiary
standard {o the existing record. No further evidence is required.

Meworanchem Decision, p. 49 (“Order of Remand™).

3 The Court subsequently enlered an Order denying the Petitions for
Rehearing [iled in this matter, and on November 23, 2010, the Courl entered a Rule 54(a)
Judpgient. ’

4, Between December 13, 2010 and January 3, 2011, Notices of Appeal were
filed by the Idaho Department of Watcr Resources (“IDWR? or “the Depariment”), A&DB
friipation District (*A&B™), the City of Pocatello, and the Idaho Ground Water
Appropriators, Ine. (“IGWA™). One of the issucs raised on appea) is the propriety of this
Court’s deeision to remand the case for the limited purpose deseribed above.

5. On January 31, 2011, A&B filed a Motion to Enforce Orders, requesting
that the Court fssue an order and/or writ compelling the Director to comply with the
Court’s remand and to consider A&I3’s proposed “interconncction” feasibility study in
connection with the remand,

6. IDWR and IGWA timely filed Memorandums in Opposition to Motion
Fnforee.,

7. A hearing on the Motion to Enforce was held on I'ebruary 7, 2011.

ORDER GRANTING MOTION TO ENFORCRE IN PART
AND L}F.N‘(JNG MOTION TO ENFORCL IN PART e
SAORDTRS\Miniduka 647 easAOrder on Mutlon to Enforee,dog
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1L
MATTER PEEMED FOLLY SUBMITTED FOR DECISION
Oral argument before the District Court in this matler was held on I'cbruary 7,
2011. The parties did not tequest additional bricfing, nor does the Court require any,

The matter is therefore deemed (ully submitled the folfowing business day, or 'cbruary 8,

20141,

(118
DISCUSSION
{nn its Motion to Enforce, A&B requests that this Court issue an order and/or writ
compelling the Director to comply with this Court’s remand and apply the evidentiary
standard of clear and convincing evidence to the record in this case. A&B further

requests that this Courl “order the Director 1o consider A&B’s proposed ‘interconnection

fzasibilily study in conjunction with the ordered remand.” Each will be addressed in turn.

A. The uotices of appeal filed in this case do not divest the Court of jurisdiction
to enter an vrder enforeing its Order of Remand.

The Department contends that this Court was divested of jurisdiction to enter an
order enlorcing its Order of Remand as a result of the notices of appeal filed by it and
other parties. This Court disagrces,

Idaho Appellate Rule 13(a) provides that upon the timely [iling of a notice of
appaal, “all proceedings and cxcention of all judgments or orders in a civil action in the
district court, shall be automaticatly stayed for a period of fourteen (14) days.” Once the
aulomatic stay expires however, the district court relains those powers cnumerated in
Rule 13(b) notwithstanding the pendency of an appeal. The Rule 13(b) powers arc
reserved to the district court unless one of the partics moves for, and is granted, a
discretionary stay by cither the district court or the Idaho Supreme Court. LA.R. 13(b) &
(). The ability to enfloree a judgment or order is one the powers retained by a district
cowrt doring fhe pendency of an appcal, LAR. 13(b)(13).

Tn this case, A&Ds Motion to Enjorce was filed with this Courl following the
cxpiration of the fourteen day automatic stay provided for in Rule 13(a). The rccord in
ORDER GRANTING MOTION TO ENFORCE IN PART

AND DENYING MOTION TO ENFORCL IN P, )
SAORDERS\Munidoka 617 cun\Order o Motion\lo'l.’n['::ccl:.:!,:?]
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{his case dovs nol contain any order staying enforcement af the Order of Remand pending
appeal. nor has the Department requested such a stay belore this Court or belore the
[diho Supreme Court, Sinee no stay has been entered, and because the automatic stay
perivd bias expieed. this Court has the jurisdiction and authority under Rule 13(b)(13) to
cnforee its Ordfer of Remand.

The Depirtment argues (hat the ease of &1 Engineering, e, v, ldaho Stare Bd,
of Professional Engineers amd Land Swrvepors, 133 Idaho 646, 747 P.2d 55 (1988)
(7186177 preeludues this Cowrt [rom enloreing its Order of Remand. In H& T the State
Board of Professional Ingineers and Land Surveyors (*Bourd™) entered an order
revoking the licenses of several enpineers. & at 647, 747 1P.2d a1 36. On judicial review
e district court renxanded the ¢ase 1o the Roard for additional proceedings. requiring
that the Bowed articulate the speeifie standards used in imposing its discipline. fl. a1 648,
747 P.2d al 37, The district court’s decision was appealed to the [daho Supreme Court.
Meanwhile, the Board acled on remand and issucd an order amending jts findings, The
district cour subsequently considered the amended findings of the Bourd and aflirmed
the Boaed’s diseipline of the engineers. /.

Anssie arose regarding the district court’s ability to consider and act upon the
erder issued by the Board on remand given the pendency of the appeal. The [dalio
Supreme Court addressed the issue as follows:

dnent from the limited cimmciated exceptions to Rile 13 is any provision

which muthorizes the district courl. alter remanding the case for Turther

praceedings, to consider and act upon additional Findings of Fact lrom the

Boand where, in the interim, uppeal of the remand was pertecled in this

conrl,

A, (emphasis added). The Court held that ~the district courl was withowt jurisdiclion to
niTirm the disciplinary order imposed by (he Board alier having initially ordered a
renutnd, from which order the engineers perfeeted their uppeal.™ o at 649, 747 P.2d at
8.

Contrary o the argument of the Department. the £7& 1 case does not contro! the
faets und circumstances presented here, The dssue presented here is nol whether this

Court, in the confiines of this case. can consider and act upon o final order issucd by the

ORDER GRANTING MOTION TO [NFORCE IN T
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AN DENYING MOTION 1 ¢) INFORCE IN PART h
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Director on remand in light of the pendency of an appeal.’ The issue is whether (his
Court van enforee its Order of Remand in light of the pendency of an appeal 2 The plain
Tanguage of Tdaho Appellate Rule 13(b)(13) answers this inquiry in (he affirmative and
expressly authorizes the Court to enforce its Order of Remand during the pendency of an
appeal.

Given that this Court has the authorily to enflorec its Order of Renand, and piven
the fact that the Departiment has not requested a stay ol enforcement in this matter, the

Court finds that the Ditector shail forthwith comply with this Coutt’s Order of Remand,

. A&B's request that the Director consider its proposed “interconnection”

Teasibility study in conjunction with the ordered remand is beyond the scope

ol the remand,

Upon remand, this Court did not contemplate that the Direcior would take new
evidence when undertaking the limiled Order of Remand, 1ndeed, in the Order of
Remand (his Courl determined that the case would be remanded “for the limited purpose
of the Director to apply the apprepriale evidentiary standard 10 the existing record™ and
instrooted that *no fucther evidence is required.” The evidence A&B secks lo introduce
(o the Director veparding the inlerconnectivity of its syslem is outside the scope of the
Ordder of Remand. This Courl does not have jurisdiction in this case, and under these
circumstanees, W order that an action be taken outside the scope of the Order af Remand,
LAR. 13

The resull reached here is consisient with the Qrder Granting in Part Motion to
Enforee Qrders issucd by District Court Judge John M. Melanson in Gooding County
Case CV 2008-444, Order Granting in Part Motion to Enforce Orders, p.4, Gooding
Comty Case No, 2008-444 (May 11, 2010), Tn that case, the case was remanded to the

"It apparcat to this Court that in the /Id ¥ case no new petition for judicial review was filed seeking
Judieinl review of the linal order issued by the Board on remand, Rather, the district eourt improperly

considercd and acted upon the order issued by the Board on remand in the confines of the same case in
which the rernand was ordercd, and in which sn appeal was pending.

‘ This issue was it addressed in the J/&¥ case. It should be noted that the Idaho Supreme Court in 7/ ¥
did not hold thut Use Bourd erred in ucting upon the order of remand during the pendeney of the appeal, or

th n;c Board erred by issuing an order on remand amending its findings during the pendency of the
appenl. ”

ORDER GRANTING MOTION TO ENFORCE IN PART

AN DENYING MOTION TO ENFORCE IN PART
SAURLERSWEindoha 647 case\Ord e on Moliun to Lnforce duclu
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Director for the limited purpose ol applying (he appropriate burdens of proof and
cvidentiary standards when considering seasonal variations as part of a material injary
aralysis. Order on Petition for Judicial Review, p.58, Gooding County Case No. CV
2008-444 (June 19, 2009). The Petitioncr in that case subscquently filed a Motion to
Fnforce, argning antong other things that the Director had a duty to take and consider
certain evidence on remand, The district court disagreed, finding that the evidence
proposed by Petitioner was outside the scope of the remand:
The Director is not obligated 1o take additional cvidence in order to apply
the corrget burdens of proof and evidentiary standards on remand. The
evidenee [Petitioner]| sceks 1o infroduce at the mitigation plan hearing is
outside the scope of this Courl’s previous Qrders on remand. This Courl’s
Orders are currently on appeal o (he Idaho Supreme Court and under
Tdaho Appellate Rule 13(b)(13), this Court has jurisdiction “lo tuke any
action or enter any order required for the enforcement of any judgment,
order or deeree.” While this Courl has jurisdiction to cnforee its Orders
on remand, this Court does not have jurisdiction to order action be taken
oulside the scope of the prior Grders.
Ordder Granting in Part Motion to Enforce Orders, p.4, Gooding County Casc No, CV
2008-444 (May 11, 2010). The above-quoted holding of the district court in the 2008-
444 case is on point with the facts of this case.
A similar stiuation recently arose before this Court in Ada County Case No. CV
WA 2010-19823, Tn that casc, the Petitioner filed a Verified Complaint, Declaratory
Judgnent Action and Petition for Writ of Mandate (*Complaint™), requesting that this
Cuuwri compe! the Direclor “to consider updated, improved and/or new data, analysis and
nicthods for determining the impact of junior ground water diversions on [Pelitioncy’s]
water rights.” The Complaint was filed with this Court as a result of the Dircctor’s
decision to refrain from considering the evidence presented by Petitioner in the remand
from the district court in the 2008-444 case. This Court denied (he Petitioners’ request on
multiple prounds, including that the actions requested by Petitioner were outside the
seope of the remand in that case. Order Denying Petition for Peremptory Writ of
Mandate, pp.4 -5, Ada County Case No. CV WA 2010-19823 (Oct. 29, 2010),
Therefore, this Courl {inds that it lacks the jurisdiction to compel the Dircetor to
consider ALY’ praposed “interconnection™ feasibility study in conjunction with the
ordered remand,
ORDER GRANTING MO'TION TO ENFORCE [N PART

AND DENYING MOTION TO BN : -
SP  pe ENFORCH } X ¢
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Iv.
ORDER
THERLFORLE THE FOLIOWING ARE TIEREBY ORDERED:
L. A&I3’s Motion to Enforce Order is hercby granted in par{ and denicd in

paet,

2, A&D’s request that the Depariment and the Director comply wilh this
Cowt’s Ordder of Remand is hereby granted. the Dircetor shall {orthwith comply with
the remand insteuetions set forth in the Memorandum Decision and Order on Petition for
Jilicial Review issued by this Court in the above-captioned matier on May 4, 2010, and
which provides:

The Director crred by failing to apply the evidentiary standard of clear and
convineing cvidence in conjunction with the finding (hat the quanlity
decread 10 A & Ts 36-2080 excceds the quantity being put to beneficial
usa for purpose of determining material injury. The case is remanded for
the limited purposc of the Director to apply the appropriate evidentiary
standard 10 the existing record, No furlther evidence is required.

~

3, A&B's request that this Courl compel the Dircctor to consider its
proposcid “interconnection” feasibility study in conjunction with the ordered remand is
hareby dented.

Da!cd_?" }“‘\ ]?C"I {

ERIC 1. WILDMAN
District Judge

ORDER GRANTING MOTION TO ENFORCL )

| Y RCLIN PART
.{\?\_ﬂ,) DENYING MOTION 10 ENFORCE IN BART ) 7
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 14™ day of February, 2011, she
caused a true and correct copy of the foregoing ORDER GRANTING MOTION TO
ENFORCE IN PART AND DENYING MOTION TO ENFORCE IN PART on the
persons listed below by mailing in the United States mail, first class, thereto to the parties
at the indicated address:

John K. Simpson Jerry R. Rigby

Travis L. Thompson RIGBY ANDRUS & ANDRUS Chtd.
Paul L. Arrington 25N 2" East

BARKER ROSHOLT & SIMPSON Rexburg, ID. 83440

P.O. Box 485

Twin Falls, ID. 83303-0485

A. Dean Tranmer

Phillip J. Rassier CITY OF POCATELLO
Chris M. Bromley P.O. Box 4169
Deputy Attorneys General Pocatello, ID. 83201

Idaho Department of Water Resources
P.O. Box 83720
Boise, ID. 83720-0098

Sarah A. Klahn
Randall C. Budge WHITE & JANKOWSKI LLP
Candice M. McHugh 511 Sixteenth St. Suite 500

RACINE OLSON NYE BUDGE & BAILEY  Denver, CO. 80202
P.O. Box 1391
Pocatello, ID. 83201

DUANE SMITH
Clerk of the District Court

o B
‘Santos Garza, Deputy Clerk &)

Certificate of service 1



