
LAWRENCE G. WASDEN 
ATTORNEY GENERAL 

CLIVE J. STRONG 
Deputy Attorney General 
Chief, Natural Resources Division 

GARRICK L. BAXTER, ISB #6301 
CHRIS M. BROMLEY, ISB #6530 
Deputy Attorneys General 
Idaho Department of Water Resources 
P. 0. Box 83720 
Boise, Idaho 83720-0098 
Telephone: (208) 287-4800 
Facsimile: (208) 287-6700 

Attorneys for Respondents 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA 

A & B IRRIGATION DISTRICT, 

Petitioner, 

vs. 

THE IDAHO DEPARTMENT OF WATER 
RESOURCES and GARY SPACKMAN in his 
official capacity as Interim Director of the Idaho 
Department of Water Resources, 

Respondents, 

and 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

THE IDAHO GROUND WATER APPROPRIATORS,) 
INC., THE CITY OF POCATELLO, FREEMONT ) 
MADISON IRRIGATION DISTRICT, ROBERT & ) 
SUE HUSKINSON, SUN-GLO INDUSTRIES, VAL ) 
SCHWENDIMAN FARMS, INC., DAVID ) 
SCHWEND™AN FARMS, INC., DARRELL C. ) 

Affidavit of Chris M. Bromley 

Case No. CV 2009M647 

AFFIDAVIT OF CHRISM. 
BROMLEY 

1 



NEVILLE, SCOTT C. NEVILLE, AND STAND D. ) 
NEVILLE, ) 

) 
Intervenors. ) 

) 
IN THE MA TIER OF THE PETITION FOR ) 
DELIVERY CALL OF A&B IRRIGATION ) 
DISTRICT FOR THE DELIVERY OF ) 
GROUND WATER AND FOR THE ) 
CREATION OF A GROUND WATER ) 
MANAGEMENT AREA ) 

STATE OF IDAHO ) 
) ss. 

County of Ada ) 

CHRIS M. BROMLEY, being first duly sworn upon oath, deposes and says: 

1. I am one of the Deputy Attorneys General. of record for the Respondent, Idaho 

Department of Water Resources. I am over the age of 18 and state the following based upon my 

own personal knowledge. 

2. Attached hereto as Exhibit A is a true and correct copy of Order on Petitions for 

Rehearing, CV-2008-444 (December 4, 2009). 

3. Attached hereto as Exhibit B is a true and correct copy of Order Granting in Part 

Motion to Enforce Orders; Order Setting Status Conference, CV-2008-444 (May 11, 2010). 

4. Attached hereto as Exhibit C is a true and c01Tect copy of Order Denying Petition 

for Peremptory Writ of Mandate, CV-2010-19823 (October 29, 2010). 

5. Attached hereto as Exhibit D is a true and correct copy of Order Staying Decision 

on Petition for Rehearing Pending Issuance of Revised Final Order, CV-2008-551 (March 4, 

2010). 
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6. Attached hereto as Exhibit E is a true and correct copy of Amended Order on 

Petitions for Rehearing; Denying Surface Water Coalition's Motion for Clarification, CV-2008-

551 (September 9, 2010). 

DATED this t-f-+- day of February, 2011 

CHRIS M. BROMLEY 
Deputy Attorney General 
Idaho Department of Water Resources 

SUBSCRIBED AND SWORN TO BEFORE ME this ;./J::! day of February, 2011. 

~ 
~0,4.0,.~ 
My Commission Expires: ·'?(ta liot C 
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Candice M. McHugh 
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P.O. Box 1391 
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Sarah A. Klahn 
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EXHIBIT A 



RECEIVED 

DEC O 8 2C09 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 

CLEAR SPRINGS FOODS, INC., 

Petitioner, 

vs. 

BLUE LAKES TROUT FARM, INC., 

Cross"Petitioner, 

vs. 

IDAHO GROUND WATER 
APPROPRIATORS, INC., NORTH 
SNAI<E GROUND WATER DISTRICT 
and MAGIC VALLEY GROUND WATER 
DISTRICT, 

Cross-Petitioners, 

vs. 

IDAHO DAiRYMEN'S ASSOCIATION, 
INC. 

Cross-Petitioner, 

vs. 

RANGEN, INC. 

Cross-Petitioner, 

) 

>-------------) ~\e,~ ~\- }e, 

) .:r:..~c.P. S (c.)(j) Cl¼ 

~ ).el.-e~ )')-e.r 4 , -Z.0"9 
) 0-..,,.. 4: SD f.y\,t, • 

) \v,.,_...-;,"' 
) o~e,h\U r"U-1 ~~UV\ 

) p, s h-t r r ;r "'A-, -c. • .P,n, 1""eVA 

)1------------
) 
) Case No. 2008-0000444 
) 
) ORDER ON PETITIONS FOR 
) REHEARING 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

1 Director David Tuthill retired as Director of Idaho Depa1tment of Water Resources effective June 3 0, 
2009. Gary Spackman was appointed as Interim Director. l.R.C.P. 25 (d) and (e). 
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vs. 

GARY SPACKMAN, 1 in his capacity as 
Director of the Idaho Department of Water 
Resources, and THE IDAHO 
DEPARTMENT OF WATER 
RESOURCES, 

Respondents. 

IN THE MATTER OF DISTRIBUTION 
OF WATER TO WATER RIGHTS NOS. 
36-04013A, 36-~4013B, and 36-07148. 

(Clear Springs Delivery CaJI) 

IN THE MATTER OF DISTRIBUTION 
OF WATER TO WATER RIGHTS NOS. 
36-02356A, 36-07210, and 36-07427. 

(Blue Lakes Delivery Call) 

Appearances: 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

. ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Jolm K. Simpson, Travis L. Thompson, Paul Arrington, of Bark.er Rosholt & Simpson, 
LLP, Twin Falls, Idaho, attorneys for Clear Springs Foods, Inc. 

Daniel K. Steenso11, Charles L. Honsinger~ S. Bryce Panis, Jon Gould, ofRingert Law, 
Chartered, Boise, Idaho, attorneys for Blue Lakes Trout Farm, Inc. 

Randall C. Budge, Candice M. McHugh, Thomas J. Budge, of Racine Olson Nye Budge 
& Bailey, Chartered, Pocatello, Idaho, attorneys for Idaho Grotmd Water Appropriators, 
Ille., North Snake Ground Water District, and Magic Valley Ground Water District 

Phillip J. Rassier, Clu·is M. Bromley, Deputy Attorneys General of the State ofldaho, 
Idal10 Department of Water Resom-ces, Boise, Idaho, attomeys for Gary Spackman, in his 
capacity as Interim Director of the Idaho Department of Water Resources. 

Michael C. Creamer, Jeffrey C. Fereday, of Givens Pursley, LLP, Boise, Idaho, attorneys 
for the Idaho Dairymen's Association. 
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J. Justin May, of May Sudweeks & Browning, LLP, Boise, Idaho, attomey for Rangen, 
Inc. 

I. 

PROCEDURAL BACKGROUND AND FACTS 

This case is an appeal from an administrative decision of the Director of the Idaho 

Department of Water Resources ("Director," "IDWR," or "Department") issued in 

response to two separate delivery calls. This Court issued its Order on Petition for 

Judicial Review in this matter on June 19, 2009 ("June 19, 2009 Order"). On July 10, 

2009, Blue Lakes Trout Fann, Inc. and Clear Springs Foods, Inc. (collectively "Spring 

Users") filed a Joint Petition for Rehearing. On July 13, 2009, the Idaho Ground Water 

Appropriators, Inc., North Snake Ground Water District, and Magic Valley Ground 

Water District (collectively "Ground Water Users") also filed a Petition for Rehearing. 

The facts and procedural history of this case are explained in detail in the Court's 

June 19, 2009 Order. The nature of the case, course of proceedings, and relevant facts 

are therefore incorporated herein by reference. 

II. 

MATTER DEEMED FULLY SUBMITTED FOR DECISION 

Oral argument before the District Court in this matter was held September 29, 

2009. The parties did not request the opportunity to submit additional briefing and the 

Court does not require any additional briefing in this matter. Therefore, the matter is 

deemed fully submitted for decision on the next business day, or September 30, 2009. 

III. 

APPLICABLE STANDARD OF REVIEW 

Judicial review of a final decision of the director ofIDWR is governed by the Idaho 

Administrative Procedure Act (IDAPA), Chapter 52, Title 67, Idaho Code§ 42-1701A(4). 

Under ID APA, the Court reviews an appeal from an agency decision based upon the record 

created before the agency. Idaho Code§ 67-5277; Dovel v. Dobson, 122 Idaho 59, 61, 831 

P.2d 527, 529 (1992). The Comi shall not substitute its judgment for that of the agency as 
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to the weight of the evidence 011 questions of fact. Idaho Code§ 67-5279(1); Castaneda v. 

Brighton Co,p., 130 Idaho 923,926,950 P.2d 1262, 1265 (1998). The Court shall affirm 

the agency decision unless the court finds that the agency's findings. inferences, 

conclusions, or decisions are: 

(a) in violation of constitutional or statutory provisions; 

(b) in excess of the statutory authority of the agency; 

(c) made upon unlawful procedure; 

(d) not supported by substantial evidence on the record as a whole; or, 

(e) arbitra1y, capricious, or an abuse of discretion. 

Idaho Code§ 67-5279(3); Castaneda, 130 Idaho at 926,950 P.2d at 1265. 

The petitioner or appellant must show that the agency erred in a manner specified 

in Idaho Code§ 67-5279(3), and that a substantial right of the party has been prejudiced. 

Idaho Code§ 67-5279(4); Barron v. JDWR, 135 Idaho 414, 18 P .3d 219,222 {2001). 

Even if the evidence in the record is conflicting, the Comt shall not overturn an agency's 

decision that is based on substantial competent evidence in the record. 2 Id. The Petitioner 

(the party challenging the agency decision) also bears the burden of documenting a11d 

proving that there was not substantial evidence in the record to support the agency• s 

decision. Payette River Property Owners Assn. v. Board of Comm 'rs. 132 Idaho 552, 

976 P.2d 477 (1999). 

The Idaho Supreme Court has summarized-these points as follows: 

The Cotut does not substitute its judgment for that of the agency as 
to the weight of the evidence presented. The Court instead .defers to 
the agency's findings of fact unless they are clearly erroneous. In 
other words, the agency's factual determinations are binding on the 
reviewing court, even where there is conflicting evide11ce before the 
agency. so long as the determinations are supported by substantial 
evidence in the record .... The party attacking the Board's decision 
must first illustrate that the Board erred in a manner specified in 

1 Substantial does not mean.that the evidence was uncontradicted. All that is required is that the evidence 
be of such sufficient quantity and probative value that reasonable minds could conclude that the fi.nding -
whether it be by a jury, trial judge, special master, or hearing officer-was proper. It is not necessary that 
the evidence be of such quantity or quality that reasonable minds must conclude, only that they could 
conclude. Therefore, a hearing officet·'s findings offuct are properly rejected only if the evidence is so 
weak that reasonable minds could not come to the same conclusions the hearing officer reached. See eg. 
Mann v. Safeway Stores, Im:. 95 ldaho 732,518 P.2d 1194 (1974); see also Evans v. Hara's Inc., 125 Idaho 
473, 478, 849 P.2d 934,939 (1993). 
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Idaho Code Section § 67-5279(3), and then that a substantial right 
has been prejudiced. 

Urrutia v. Blaine County, 134 Idaho 353, 2 P.3d 738 (2000) (citations omitted); see also, 

Cooper v. Board of Professional Discipline, 134 Idaho 449, 4 P.3d 561 (2000). 

If the agency action is not affirmed, it shall be set aside in whole or in part, and 

remanded for further proceedings as necessary. Idaho Code§ 67-5279(3); University of 

Utah Hosp. v. Board of Comm 'rs of Ada Co., 128 Idaho 517,519,915 P.2d 1375, 1377 

(Ct.App. 1996). 

IV. 

ISSUES PRESENTED 

A. Issues Raised by Spring Users. 

The Spring Users raise a number of issues on rehearing. The Comi characterizes 

those issues as follows: 

l. Whether the evidence and findings in the record establish that Blue Lakes' water 

right 36-7210 and Clear Springs' water right 36-4013A are injured by junior ground 

water diversions? 

2. Whether the Court properly remanded the case to the Director to apply the 

appropriate burdens of proof and evidentiary standards when considering seasonal 

variations as part of a material injury analysis? 

3. Whether Idaho law requires a hearing to be held prior to the regulation of junior 

priority grnund water rights in an organized water district after a determination of 

material injury? 

4. Whether this Court, after holding that the Director abused his discretion, should 

remand this case to the Director with instructions for timely administration? 
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B. Issues Raised by Ground Water Users. 

The Ground Water Users also raise a m1mber of issues on rehearing. The Court 

characterizes those issues as follows: 

I. Whether the Court properly treated the Director's analysis of seasonal variation as 

a material injury issue, rather than a futile call issue? 

2. Whether the Director had sufficient evidence to suppo1t a finding of material 

injury? 

3. Whether the Director correctly applied the law of full economic development? 

4. Whether the Spring Users' delivery call can preclude development consistent with 

Swan Falls Agreement and State Water Plan? 

V. 

ANALYSIS AND DISCUSSION 

A. Seasonal Variations, Material Injury, Futile Call and Water Rights 36-7210 
(Blue Lakes) and 36-4013A (Clear Springs). 

The Spring Users assert tlmt evidence and findings in the record conclusively 

establish that water right nos. 36-7210 and 36-4013A are materially injured by ground 

water diversions and that this Court should not remand the case to the Director for 

application of tl1e approp1iate bmdens of proof and evidentiary standards when 

considering seasonal variations as part of a material injury analysis. Specifically, tl1e 

Spring Users assert that the Director's material injury analysis is flawed because it takes 

into account seasonal variations. However, as this Court previously explained, if 

curtailment occurs, seasonal low flows will still be present and curtailment of juniors will 

not result in eliminating these seasonal lows. It is undisputed that the spring flows 
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fluctuate between highs and lows on a· seasonal basis and between years from factors 

other than ground water pumping. R. Vol. 16 at 3707-08. Therefore, as this Court 

explained, if all ground water pumping by juniors was eliminated, those seasonal 

variations would still exist. Under these circumstances, it follows that the senior spring 

water users appropriated their rights subject to seasonal fluctuations which existed prior 

to the subsequent ground water appropriations by juniors. As former Director Dreher 

testified, "If you curtailed all ground water on the plain there would be instances during 

the year when some, not necessarily all, but when some of the full quantity of the springs 

rights would not be met." TR. at 1376. As such, it becomes futile to curtail the juniors in 

an attempt to increase seasonal lows in order to fill the quantities decreed. 

Much has been made by the parties of this Court's statement in the June 19, 2009 

Order that a material injury analysis under this particular set of circumstances is akin to 

application of the futile call doctrine. The Court's intent was not to rule that the two 

principles are the same, only that they can be analogous and share some of the same 

characteristics. To the extent they share the same factors, which party should bear the 

burden of proof? As this Court explained: 

Simply put, a determination of material injury requires the Director to 
determine what po1tion of a senior's water deficit is caused by naturally 
occtming seasonal lows as opposed to the portion of the deficit that results 
from the exercise of junior rights. Both the material injury analysis 
under the CMR and the futile call 'doctrine require the director to 
exclude any water deficit attributable to such seasonal variations. 
Juniors cannot be curtailed to provide water that a senior would not have 
received anyway due to seasonal variations; nor can juniors be required to 
provide replacement water for such amounts. 

June 19, 2009 Orde1; p. 21-22. The Court used this analogy in order to explain why the 

application of a material injury analysis is not a re-adjudication of a decreed water right, 

provided the appropriate burden of proof is applied. As explained by our Supreme 

Court, the CMR do not shift the burden of proof to make the senior re-prove or re

adjudicate his water right: 

Once the initial determination is made that material injury is occurring or 
will occur, the junior then bears the burden of proving that the call would 
be futile or to challenge in some other constitutionally permissibl'e way, 
the senior's call. 
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American Falls Reservoir District No. 2 v. IDWR, 143 Idaho 862, 877-878, 154 P.3d 433, 

448-449 (2007). Thus, when the mateiial injury analysis includes what is also 

fundamentally a detemtlnation requisite to a futile call analysis, the junior must bear the 

burden of proof on that issue, just as the junior would bear that burden in a futile call 

analysis. Otherwise, the senior is essentially put in a position of re- proving the historical 

use of the right In this case, the lack of available hlstorical flow data was improperly 

construed by the Director against the senior. 

The Court has a difficult time reconciling the argmnent that the concepts of 

material injury and futile call do not share overlapping characteristics in some 

circumstances. The concept of material injury takes into account a broad range of 

circumstances. See CMR 042.01. One of the circumstances considered by the Director 

in this case was that although the rights of the senior spring users and junior gro1md 

pumpers are hydraulically connected, ground water pumping by Junior right holders was 

not responsible for all of the seasonal lows, nor was such pumping materially injuring 

said rights. As a result, the Director found that the senior is not entitled to replacement 

water or administration of ground water rights to satisfy senior rights affected by seasonal 

lows. However, this Court views this determination to be sintllar to the determination 

made in a futile call. In one instance, as occurred in this case, the burden of proof was 

placed on the senior making the call to establish the extent of material injury. But, in the 

context of a traditional futile call analysis, the burden of poof would be on the junior 

defending against the call. Yet, the inquiry in both cases is essentially the same and both 

cases originate in the same way - a call for administration by a senior. It would be 

inconsistent to allocate the burden of proof differently in the two cases. In this Court's 

view, requiring the senior to re-prove beneficial use at the time of the appropriation is 

suspiciously close to revisiting the adjudication process. 

Accordingly, the case must be remanded in order to pe1mit the Director to apply 

the appropriate burdens of proof and evidentiary standards when considering seasonal 

variations as part of a material injury detem1ination. 

B. The Director Did Not Err in his Application of the Full Economic 
Development or Public Interest Analysis. 
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The Ground Water Users ask this Court to remand to the Director to reconsider 

his application of the policy of full economic development.· The Ground Water Users 

argue that the Director incorrectly based his determination of full economic development 

on the ESPA model's margin of error; therefore, remand is necessary to require the 

Director to make specific findings concerning the "broad scope of cmtailment." 

Reviewing the Director's analysis of foll economic development within the 

c011text of the proper standard of review, this Court held in its June 19, 2009, Order that 

the Director's determination was reasonable and not an abuse of discretion. Indeed, this 

Court gave great deference to the Director's determination of"reasonableness" under the 

Conjunctive Management Rules (CMR). Such a determination of"reasonableness" 

required the Director to balance the State's policy of full economic development, the 

exercise of senior priority rights, and the public interest. A determination of full 

economic development, as contemplated by the CMR and Idaho Code § 42-226, is not an 

analysis of the "highest and best" use of the water or the "best economic return" from the 

use of the water. Rather, full economic development denotes expansive utilization of the 

aquifer, and does not necessarily dictate a preference of a more profitable or popular 

water use over another. Applying the balancing test, the Director made findings that the 

Spring Users were employing reasonable diversion practices and that the an10unt of 

undeveloped water or "dead storage" in the aquifer was reasonable under the 

circumstances. 

The Director made such determinations based on the evidence presented. Such 

evidence included current and proposed alternative methods of diversion for the Spring 

Users, the ESPA model results, and argument from the Ground Water Users that the 

scope of curtailment under the model violated the policy of full economic development. 

Further, the Director was presented with evidence that alternative methods (aside from 

the ground water model) existed to perhaps na11"ow the scope of cu1tailment. However, 

the results of such methods were not presented at the hearing. 

The Ground Water Users argue that some may interpret the Court's June 19, 2009 

Oi'der to stand for the proposition that the Director's authority to limit administration by 

priority is dependant upon the existence of"viable reasonable alternatives." Such an 

interpretation would be misguided. In this case, the Director was provided with results 
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from the ESP A model, and while alternative methods existed to narrow the scope of 

curtailment, neither side presented the results of such methodology. Thus, the Director 

did not abuse his discretion by utilizing the results of the model when applying the policy 

of foll economic development. This does not mean that in future cases, the Director may 

only limit administration by priority if alternative methods are presented. More 

accurately, the Court's holding signifies that the Director has discretion to consider and 

weigh the evidence. Because no alternative methods to tbe ESPA model (perhaps in the 

form of curtailment based on proximity to the spring complex) were presented to the 

Director, he could not consider such alternatives. Therefore, the Director did not abuse 

his discretion by relying upon the model when applying the policy of full economic 

development. 

While the Ground Water Users urge this Court to remand to the Director for a 

more "independent" analysis of full economic development, the Director previously 

made that determination based on the evidence and argument presented at the hearing. 

The Director balanced the reasonable use of the senior Spring Users against the State's 

policy of full economic development, within his discretion. Again, while there may be 

dispute over the Director's ultimate conclusion, the Director arrived at his decision based 

on the evidence presented. No viable alternative methods to the ESPA were presented at 

the hearing. The Director's determination was reasonable based on the information and 

argument presented and as such, this Cami will not substitute its judgment for that of the 

Director. Accordingly, based upon the applicable standard ofreview, the Court cannot 

conclude that the Director abused his discretion or acted arbitrarily or capriciously in his 

determination. 

C. The Swan Falls Agreement and the State Water Plan Are Not Conclusive of 
Full Economic Development in Responding to Individual Delivery Calls. 

The Ground Water Users request that this Com! reconsider its determination that 

the Swan Falls Agreement and the State Water Plan are not conclusive of full economic 

development in individual delivery calls. As stated in the Court's June 19, 2009 Order, 

neither the Swan Falls Agreement nor the State Water Plan establish minimum flows for 

specific sub-reaches or spring complexes. The Swan Falls Agreement and the State 
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Water Plan establish minimum flows to be met at Murphy Gauge, which is located on the 

main stem of the Snake River well below Thot1sand Springs. As discussed in this Court's 

decision, the Swan Falls Agreement contemplated management of the aquifer on a large 

scale or macro level. This is illustrated by the possibility that reaches farther upstream 

(such as those in this case) may be depleted; even while the minimum flows at Murphy 

are met The Comt has reviewed its decision on this issue and declines to amend its 

previous conclusion. 

D. Because the Director's Orders Provide for a Hearing, the Director Erred by 
Not Providing a Hearing After Making a Determination of Material Injury. 

The Spring Users argue that the Director is not required to hold a hearing before 

issuing an order of curtailment of junior ground water rights in an organized water district 

afte~ a determination of material injury is made. In support of this argument, the Spring 

Users rely on an Idaho Supreme Court case, Nettleton v. Higginson, 98 Idaho 87, 558 

P.2d 1048 (1977).3 In its June 19, 2009 Order, this Court held that because the Director's 

orders in response to the delivery calls provided for a hearing should one be requested, 

the Director erred by not holding a hearing when the Ground Water Users requested one. 

The Court also held that such a hearing would be consistent with the requirements of due 

process. Further, as the Court mentioned, holding such a hearing is practical, in that it 

can be held in conjunction with the hearing conducted on the mitigation pla11, thereby 

eliminating delay and further injury to senior users. 

The Spring Users assert and this Court agrees that I.C. § 42-607 does not 

expressly require a hearing prior to curtailment of junior water users in an organized 

water district. The CMR also set forth different procedures when a call is made against 

water users in an organized water district (CMR 040); against water users in a ground 

water management area (CMR 041); and against water users not in an organized water 

district, ground water management area or a water district where the regulation of ground 

water has not been included as a function of the watel' district (ClVffi. 030). For responses 

to delivery calls not in an organized water dish·ict, ground water management area or a 

3 The facts in Neuleton are distinguishable froni the facts in this case, Nett/econ addressed unadjudicated 
beneficial use water rights in an organized water district. and was issued prior to the adoption of the 
Conjunctive Management Rules. It is ambiguous as to its broader application. 
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water district where the regulation of ground water has not been included as a function of 

the water district, CMR 030 requires the filing of a petition for a contested case and 

service upon all known respondents. CMR 030.02. For responses to delivery calls in a 

ground water management area CMR 041 requires the filing of a petition and a "fact

finding hearing on the petition at which the petitioner and respondents may present 

evidence on the water supply, and the diversion and use of water from the ground water 

management area." CMR 041.0 I. b. However, in organized water districts no such 

similar procedures are required. Rather, CMR 040 provides for regulation through the 

water master upon a fii1ding that material ir\jmy is occurring. CMR 040.01.a. and b. 

However, as explained in the June 19, 2009 Order, the CMR require a hearing 

after junior water-users submit a mitigation plan and prior to the approval of such a plan. 

However, neither I. C. § 42-607 nor the CMR preclude the Director from providing for a 

hearing after the material injury determination and prior to curtailment. In this case, the 

Director issued two orders in response to the delivery calls initiated by Clear Springs and 

Blue Lakes. Both sides took issue with at least a pmtion of the Director's material injmy 

_ determination. Each order included language that explicitly provided for a hearing, 

which was consistent with the requirements of due process because it allowed each side 

the opportunity to be heard. To the extent that the Court's the June 19, 2009 Order can 

be read to hold that constitutional due process requires that the Director hold a hearing 

after the material ii~ury determination is made, that p01iion of the opinion is withdrawn. 

Therefore, this Court affmns its earlier decision that the Director erred by failing 

to hold a hearing as pwvided in his orders. 

VJ. 

CONCLUSION 

The Court has reviewed its June 19, 2009 Order, and concludes as follows: 

1. The case is remanded so that the Director may apply the appropriate burdens of 

proof and evidentiary standards when considering seasonal variations as pa1i of a material 

injury determination as explained herein. Although the CMR do not specify timing for 
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the filing of mitigation plans, in order to avoid prejudice to either side, it is imperative 

that any mitigation plan submitted in response to a material injury determination be 

approved (after a hearing, in accordance with the CMR and this Court's decisions) prior 

to allowing juniors subject to administration to commence water use. 

2. While the Court has ruled that the Director has abused his discretion and 

exceeded his authority by failing to hold a timely hearing on proposed mitigation plans 

and ordering replacement water without holding a timely hearing and failing to order 

curtailment after finding the mitigation plans inadequate, there is no practical remedy to 

cure those_ errors at this point in these proceedings. The issues presented have been heard 

by two different Directors, a Hearing Officer, and finally, this Co1.nt. 

3. In all otherrespects, the decision of the Director is affirmed. 

IT IS SO ORDERED. 

Dated: 
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S&6fJIP.G COUi'iTY CLERK 
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DEPUTY 
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RECEIVED 

MAY t 2 2010 
DEPARTMENT OF 

WATER RE.SOURCES 

IN THE DISTRICT COURT OJl TlIE FIFTH JUDICIAL DISTRICT OF THE 

STATE OFIDAHO,IN AND FOR THE COUNTY OF GOODING 

CLEAR SPRINGS FOODS, INC., ) 
) 

Petitioner, ) 
) 

vs. ) 

BLUE LAKES TROUT FARM, INC., 
) 
) 
) 

Cross-Petitioner, ) 
) 

vs. ) 
) . 

IDAHO GROUND WATER ) Case No. 2008-0000444 
APPROPRIATIORS, INC., NORTH ) 
SNAKE GROUND WAT'.ER DISTRICT ) ORDER GRANTING IN P.ART 
and MAGIC VALLEY GROUND WATER ) MOTION 'l'O EN.FORCE 
DISl'RlCT, ) ORDERS; ORDER Sl&TTlNG 

) STATUS CONFERENCE 
Cross--Petitioner, ) 

) 
vs. ) 

) 
IDAHO DAIRYMEN'S ASSOCIATION, ) 
INC. ) 

) 
Cross-Petitioner, ) 

) 
vs. ) 

) 
RANGEN, INC. ) 

) 

Director David T~ll retired as Director of Idaho Department of Water Resources effective Jllll.e 
SO, 2009. Gary Spackman was appointed as rnt.e.rlm. Director. I.R.C.P. 2S (d) and (e). 
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'VS. 

,.,VVI\I VI ,Ill I Lo-rlV'-' 

Cross-Petitioner, ) 
) 
) 
) 
) 

GARY SPACKMAN, 1 in his capacity as ) 
Director of the Idaho Depa.rtxaent of Water ) 
Resources, and THE DEPARTMENT OF ) 
WATER RESOURCES, ) 

Respondents. 

JNTBE MA.Tr.ER OF DISTRIBUTION 
OF WATER TO WATER RIGHTS NOS. 
36'-0413A, 36-040138, and 36·07148. 

(Clear Springs De~ery Call) 

1N THE MATTER OF DISTRIBUTION 
OF WATER TO WATER RIGHTS NOS. 
36-02356~ 36·07210, and36-07427. 

(Blue Lakes Delivery Call) 

I. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PROCEDURAL BACKGROUND AND FACTS 

On June 19, 2009, this Court issued its Order 011 Petitio,ifor Judicial R,wiew 

("June 19, 2009 Order'1 .in the above-oaptionedmatter. In the June 19, 2009 Order, this 

Court concluded: 

Th.is ease is rem.anded so that the Director may apply the appropriate 
burdens of proof and evidentiaey standards when considering seasonal 
variations as part of a material injmy analysis. 

The relnand applied to Blue Lakes' water right no. 36-7210 and Clear Sprlllgs' water 

right no. 36-4013A. The parties to this matter filed petitions for rehearing and this Court 

ORDER GRANTING IN PART MOTION TO ENFOR.C~ ORDERS; ORDER SETTING STATUS 
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issued its Order on Petitions for Rehearing on December 4, 2009 ("December 4, 2009 

Order'). This Court again ordered that the case be rellll!llded to the Director to apply the 

app,:op,iate burdens of proof and evidentiary standards when considering seasonal 

variations aspartofamaterial injury analysis of water rights 36-7210 and 36-4013A. 

On December 22, 2009, during proceedings on mitigation plans filed by ground 

water users in this case, the Director issued an Order (]ranting Motion to L.fmit Scope of 

Hearing. In this Order, the Director precluded Blue Lakes from presenting evidence 

during the mitigation plan hearing relating to the Director's previous determination of 

material injury. The Director summarily denied Blue Lakes' Petition for 

.Reconsideration. 

On April 12, 2010, Blue Lakes filed a Motion to Enforce Orders in the above

captioned matter, seeking enforcement of this Court's December 4, 2009 Order and June 

19, 2009 Order. In its Motion, Blue Lakes asserted that the Director has not complied 

with this Court's previous Orders on remand. Further, Blue Lakes ,argued that the 

Director has a duty to utilize the best available science and consider the infoxmation 

presented by Blue lakes during the mitigation plan hearing. On April 22, 2010, IDWR 

filed a Respon.re to Blue Lakes Trout Farms Inc. 's Motion to Enforce. Orders. On April 

26, 2010, the Idaho Ground Water Appropriators, rnc., North Snake Ground Water 

District and Magic Valley Ground Water District also filed al?.esponse to Blue Lake 

Trout Farm, Inc. 's Motion to Enforce Orders. On May 6, 2009, Clear Sprill)Jl:S :filed a 

Reply in Support of Blue Lakes Trout Farm, Inc. 's Motion to Enforce Orders. 

Upon remand, this Court did not contemplate that the Director would hold a 

hearing or take new evidence when applying the proper burdens of proof and evidentiary 

standards. Rather, the scope of the Court's Orders on remand is narrow - the Director 

must consider the evidence presented below and apply the correct ou.deiis and standards 

when considering seasonable variations as part of a material injury analysis. At the 

hearing on the Motion to Enforce Orders, IDWR represented that the Director is in the 

process of moving forward on this issue. As such, the Director shall forthwith comply 

with this Court's previous Orders on remand, unless a party requests and is granted a 

stay. 

ORDER GRANTING lN PART MOTION TO ENFORCE ORDERS; OlIDERSETIJING STATUS 
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~owever. the Direotor is not obligated to take additional evidence in order to 

apply the correct burdens of proof and evidentiary standards on remand. Toe evidence 

Blue Lakes seeks to :introduce at the mitigation plan hearing is outside the scope of this 

Court's previous Orders on remand. This Court's Ordus are currently on appeal to the 

Idaho Supreme Courta:o.dunderidaho Appellate Rule 13(b) (13), this Courthas 

jurisdiction to '~ake any action or enter any order required for the enforcement of sny 

judgment, order or decree." While this Court has jurisdiction to enforce its Orders on 

remand, this Court does not have jurisdiction to order action be taken outside the scope of 

the prior Orders. The prior Orders affirmed the Director's use of the trimliue and the 

spring allocation determinations. Accordingly, neither is within tb,e scope of the prior 

Orders on remand. The dete:tt:nination of what evidence the Director may or may not 

consider m conjunction with a.mitigation plan h.earlng is also beyond the scope of this 

Court's prior Orders. 

II. 

ORDER 

Therefore, based on the foregoing~ the following are hereby ORDERED: 

1. The Director shall forthwith comply with this Court,s earlier Orders on 

xemand and apply the proper bmdem of proof and evidentiary standards 

when considering seasonable variations as part of a.material injury 

analysis for water right nos. 36-7210 and 36-4013A. 

2 A status conference is scheduled for the above-captioii.ed matter at 1 ;30 

p.m, (Mountain Tune), Monday, June 141 2010, a.t the Idaho Water 

Center, 322 East Front S'h'eet, 6m Floor Conference Roo:ms C & D, 

and at the Snake River Basin Adjudication Courthouse, 235 -3rd 

Avenue Nol:'th, Twin Falls, Idaho. The Court will presjde from the 

Idaho Water Center; howe'Ver, fb.e two locations will be Jinked via 

video teleconferencing allowing full participation from either location. 

Parties may also participate by telephone by dislmg the number !JlS-

583-3445 and when px-ompted entering the code 406128. 
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IT IS SO ORDERED. 

~~ 
JO~ANSON 
DistrictJudg~ Pro Tem. 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

BLUE LAKES TROUT FARM,. 
INC., 

Petitioner / Plaintiff, 

vs. 

) CASE NO.: CV WA 2010-19823 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER DENYING PETITION FOR 
PEREMPTORY WRIT OF MANDATE 

D~strict Court • SRBA 

GARY SPACKMAN, in his official 
capacity as Director of the Idaho 
Department of Water Resources, 
and the IDAHO DEPARTMENT 
OF WATER RESOURCES, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

1 ~ifth J':Jdlclal District 
Cou~tyRef *1dm1nlstrative Appeals 

o win Falls • State of Idaho 

Respondents / Def end ants, 

and 

CLEAR SPRINGS FOODS, INC., 
and THE IDAHO GROUND 
WATER APPROPRIATORS, 
INC., 

Intervenors, 

OCT 2 9 2010 

) 
) 
) 

I. 
FACTS AND PROCEDURAL BACKGROUND 

The facts and procedural background set forth in this Court's Order Denying 

Petition for Alternative Writ of Mandate issued in the above-captioned matter on October 

8, 2010, are expressly incorporated herein by reference. In addition, on October 12, 

2010, Petitioner Blue Lakes Trout Farms, Inc. ("Blue Lakes") filed an Application for 

Peremptory Writ of Mandate, requesting that this Court compel the Respondents "to 

consider updated, improved and/or new data, analysis and methods for determining the 

ORDER DENYING APPLICATION FOR PEREMPTORY WRIT OF MANDATE 
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impact of junior ground water diversions on Plaintiff's water rights, and to allow Plaintiff 

to present such evidence in any proceeding before IDWR related to Plaintiff's water 

delivery call." Clear Springs Foods, Inc. ("Clear Springs") subsequently intervened in 

support of the Application and the Idaho Ground Water Appropriators, Inc. ("IGW A") 

intervened in opposition to the Application. 

On October 28, 2010, Respondents filed their Answer to Petitioner's Verified 

Complaint, Declaratory Judgment Action and Petition for Writ of Mandate 

("Complaint''), along with a Memorandum in Opposition to Application for Peremptory 

Writ of Mandate. A hearing on Petitioner's Application was held before this Court on 

October 28, 2010. In its Application Petitioner requested immediate and expedited 

consideration of this matter by the Court as the parties have a November 5, 2010 deadline 

in the underlying proceeding which may be affected by the decision of this Court. As 

such, at oral argument this Court instructed the parties that a written ruling would be 

released in short order. 

II. 

DISCUSSION 

A. Standard of Review. 

A decision to issue a writ of mandate is committed to the discretion of the court. 

I.R.C.P. 74(b). Whether a party is seeking an alternative writ or a peremptory writ the 

standard is the same: "[T]he party seeking a writ of mandate must establish a 'clear legal 

right' to the relief sought. Additionally, the writ of mandate will not issue where the 

petitioner has 'a plain, speedy and adequate remedy in the ordinary course of law." 

Ackerman v. Bonneville County, 140 Idaho 307,311, 92 P.3d 557,561 (Ct. App. 2004) 

(citing Brady v. City of Homedale, 130 Idaho 569,571,944 P.2d 704, 706 (1997)). 

B. Peremptory Writ of Mandate. 

Blue Lakes assigns error to the Director's decision, contained in his Order 

Limiting Scope of Hearing, that Blue Lakes is precluded from addressing issues in the 

underlying proceeding related to the 10% model unpertainty, the trim-line, or other issues 

related to the use or application of the ground water model. Blue Lakes argues that the 

ORDER DENYING APPLICATION FOR PEREMPTORY WRIT OF MANDATE 
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Director's ruling in this regard wrongfully prohibits it from presenting evidence that 

provides a better technical basis for determining the extent of injury and mitigation 

obligations than the "trimline" and "spring allocation" determinations of the Director.1 In 

support of its argument, Blue Lakes asserts that certain of the district court's previous 

orders in Gooding County Case No. 2008-444 authorize and/or require the Director to 

entertain the presentation of such evidence. For the following reasons, this Court denies 

Blue Lakes' Application. 

i. Blue Lakes has a plain, speedy and adequate remedy at law. 

The issuance of a peremptory writ of mandate in this matter would be improper 

under the above-mentioned standard of review because Blue Lakes has a plain, speedy 

andadequateremedyatlaw. InStatev. District Court, 143 Idaho 695,698, 152P.3d 

566, 569 (2007), the Idaho Supreme Court directed that "A right of appeal is regarded as 

a plain, speedy and adequate remedy at law in the absence of a showing of exceptional 

circumstances or of the inadequacy of an appeal to protect existing rights." 

In this case, the ability of Blue Lakes to seek judicial review of decisions made by 

the Director in the underlying proceeding is provided for by Idaho's Administrative 

Procedure Act ("IDAPA"). I.C. §§ 67-5201, et seq.; See also, l.C. § 42-1701A. The 

Court has made clear that it never was the intention or meaning either of the common law 

or the statute that issuance of writs should take the place of appeals. Smith v. Young, 71 

Idaho 31, 34, 225 P .2d 446, 468 (1950). Supplanting the judicial review process 

provided for in IDAP A by issuing a peremptory writ of mandate in this matter to overrule 

an int,erlocutory determination by the Director would therefore be improper. 

As such, the Court finds Blue Lakes' argument that it has no remedy at law 

unpersuasive. Once a final decision of the Director is issued in the underlying 

proceeding, Blue Lakes will be entitled to take advantage of those rights afforded to 

aggrieved parties under IDAPA, including the right to seek judicial review. Although 

Blue Lakes presumably contends that its rights under IDAP A are not adequate because it 

must wait for a final determination of the Director, this Court is precluded from testing 

1 Specifically, Blue, Lakes seeks to present evidence by way of an expert report prepared by its expert John 
S. Koreny that the Eastern Snake Plain Aquifer Model ("ESP AM") has been calibrated to Blue Lakes' 
individual spring flow as opposed to river reaches. 
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the adequacy of a remedy on inconvenience grounds alone. See e.g., Rufener v. Shaud, 

98 Idaho 823, 825, S73 P.2d 142, 144 (holding, "the adequacy of a remedy is not to be 

tested by the convenience or inconvenience of the parties to a particular case. If such a 

rule were to obtain, the law of appeals might as well be abrogated at once"). 

Furthermore, the Idaho Supreme Court has instructed that a writ of mandate "will 

not lie to control discretionary acts of courts acting within their jurisdiction." State v. 

District Court, 143 Idaho 695,698, 152 P.3d 566, 569 (2007). The determination by the 

Director to limit the scope of the hearing pending before him on remand after talcing into 

account the limited issue remanded to him in Gooding County Case No. 2008-444, and 

the issues presently pending before the Idaho Supreme Court on appeal, was 

discretionary in nature as opposed to ministerial. The remedy sought in this matter does 

not result from the Director refusing to perform his statutory duty of administering water 

rights. Rather, the dispute results from a disagreement over how the Director is 

performing his duty. In Musser v. Higginson, 125 Idaho 392, 395, 871 P.2d 809, 812 

(1994), the Idaho Supreme Court held "the director"s duty pursuant to J.C. § 42-602 is 

clear and executive. Although the details of the performance of the duty are left to the 

director's discretion, the director has the duty to distribute water." As such, utilizing a 

writ of mandate to overrule the Director's determination in this matter would be an 

inappropriate attempt to control a discretionary action of the Director. 

ii. This Court lacks jurisdiction to issue the requested writ of mandate. 

The Court finds that the subject matter of the peremptory writ of mandate, namely 

evidence relating to the use of the trimline, the margin of error in the ground water model 

and other issues related to the application of the ground water model are intertwined with, 

or are the same issues raised in Gooding County Case 2008-444, which is currently on 

appeal to the Idaho Supreme Court. This Court is unable to parse the issues as narrowly 

as argued by Blue Lakes. As to the remanded portion of Gooding County Case 2008-

444, the case was remanded by Judge Melanson for a limited purpose only - to apply the 

appropriate burdens of proof and evidentiary standards when considering seasonal 

variation as part of a material injury determination. 

ORDER DENYING APPLICATION FOR PEREMPTORY WRIT OF MANDATE 
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Following remand in Gooding County Case 2008-444, Blue Lakes filed a Motion 

to Enforce Order in that matter before then district court Judge John Melanson. Blue 

Lakes' Motion sought, among other things, to have the district court order the Director to 

permit Blue Lakes to present the same evidence which it now seeks this Court to order 

the Director to consider. Judge Melanson concluded that he did not have jurisdiction to 

modify his order under Idaho Appellate Rule 13: 

Upon remand, this Court did not contemplate that the Director would hold 
a hearing or take new evidence when applying the proper burdens of proof 
and evidentiary standards. Rather, the scope of the Court's Orders on 
remand is narrow - the Director must consider the evidence presented 
below and apply the correct burdens and standards when considering 
seasonable variations as part of a material injury analysis. 

However, the Director is not obligated to take additional evidence in order 
to apply the correct burdens of proof and evidentiary standards on remand. 
The evidence Blue Lakes seeks to introduce at the mitigation plan hearing 
is outside the scope of this Court's previous Orders on remand. This 
Court's Orders are currently on appeal to the Idaho Supreme Court and 
under Idaho Appellate Rule 13(b)(l3), this Court has jurisdiction to "take 
any action or enter any order required for the enforcement of any 
judgment, order or decree." While this Court has jurisdiction to enforce 
its Orders on remand, this Court does not have jurisdiction to order action 
be taken outside the scope of the prior Orders. The prior Orders affirmed 
the Director's use of the trimline and the spring allocation determinations. 
Accordingly, neither is within the scope of the prior Orders on remand. 
The Determination of what evidence the director may or may not consider 
in conjunction with a mitigation plan hearing is also beyond the scope of 
this Court's prior Orders. 

Gooding County Case No. 2008-444, Order Granting in Part Motion to Enforce Orders, 

pp.3-4 (May 12, 2010). 

The filing of a separate action seeking the exact same relief which Judge 

Melanson concluded that he did not have jurisdiction over does not resolve the 

jurisdictional problems. In essence, Blue Lakes is asking this Court to modify Judge 

Melanson's Orders. Judge Melanson's ruling is not only the law of the case, but this 

Court concurs with the ruling. According, this Court concludes consistent with Judge 

Melanson that Idaho Appellate Rule 13 does not provide an exception to this Court which 

would allow it to issue the writ of mandate ordering the Department to address issues 

which are the same, or intertwined with, those presently pending on appeal. 
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III. 

Therefore, IT IS HEREBY ORDERED that Blue Lakes' Application for 

Peremptory Writ of Mandate is denied. 

Dated {fk:{i kvJ J__,1, ~ { () · 
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, MAR-04-10 THU 03: 24 PM SRBA 
RECEIVED 

MARO 8 2010 
DEPARTMENT OF 

WATER RESOURCE~ 

FAX NO. 31 

mSTRil f t.:OURT 
riOODING CO. iDAHO 

FILED 

2016 HAR -4 PH 3: 32 

IN 'fll Is l)ISTRICT COURT Olr TllE FIFTI-! JUD~~ TIIE 

S1fATI~ OF IDAHO. IN AND l'OR THE COlJNTY OF GOODING 

A&R UUUGATION DIS'flUCTt 
AMl~RICAN FALLS Rlt~SERVOIR 
l)IS'l'J,UC'l' #2, BURI..,Jt:Y IRRIGATION 
DISTRICT, MILNl~H. lRRIGA'flON 
IHSTIUCT; MINIDOKA lRR!GATION 
DISTRICT, NOirru· Sll)F. CANAL 
COMPANY and l'W(N JrALLS CANAIJ 
COMPANY, 

UNl'l'gD STA'l'l~S 01~ AMERICA 
BURl1~AU OF nl~CLAMATION, 

Pctltioners, 

\"S. 

li)AHO DAIRYMI~N'S ASSOCIATION, 
INC., 

Cross-Petilioner, 

GARY SPA('Kl'v1AN, in llis ca1>ndty as 
)j~ierim Director of tllc Idaho lle11artment 
nf 'Wa!cir Rcsources,1 and 1'11E 
Ul1!PART1VmNT 01? WA'I'RR 
RESOUH.($$, 

Res pomlen l:1. 

IN THE lVfATTJ.:R OF' l>ISTRIBUTION 
fW WATm{ TO VARIOUS WATKll 
RJGI ITS IJm.,J> HY OR Jl()R THR 

·-·-····----

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) Case No. 2008--000551 
) 
) ORDER STAYING ngcJSION 
) ON l'KI'ITION Ii'()R 
) RICHICAIUNO PltNDING 

·) ISSUANCE OF RF.VISI~ll FINAi., 
) ORDER 
) 
) 
) 
) 
} 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

' r>ir~ct~r D:::vid_ R. f't!lhill rctil-ctJ ns Director offdaho Dcpart111cn1 ot'Watcr Resou1·ccs effective June 30 
21J09. C •tH')' Sp::u·k.mrm wo1,, urpoimct.l us ln1crim Pirecmr. I.R.C.P. 2S (d) and (e). • 

... , .,. • . . ... . '. Ol_~l)lrn . .S.l',\ YING nru:,sroN ON PI.;"J"ITJON ,~oR:lrnUt-:ARlNG' P~NfHNG ''s ·, ,. ... . •.. 
r-1_~~\!, mmm:i. _ • ' • " 7 IS,., I ANCF~ OF REVIS~D 

P. 02 
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m~Nl<:FIT OF A&n IRRIGATION . ) 
DJHT1UCT, AMl~RICAN FALLS ) 
mc:--nm.vo1R DISTRTC'f #2, BURLl~Y ) 
JRIH(/ATION DISTRICT, MH,NI<~R ) 
JRRJOATION l>l.STRTCT, MINOOKA ) 
llUUGAT!ON l)JS'l'RICT, NORTH SIDI~ ) 
CANAL C()"MI'ANY, AND TWIN I•'Al,LS ) 
CANAJ, COMPANY. ) 

----····-··"~-----~--

r. 
PROCEDURAL BACKGROUND AND FACTS 

On .hdy 24, 2000, this Court issued its Ortfer 011 Petiti<mfor J11diciltl Re1•i11w in 

the ~bovc-cnptione<I matter. !11 its Ort/er, !his Court held thn! the Director of!he Idnl10 

D,·purhncnt or Wt1!er Rcsom·cos ("Director" or "TDWR") abused discretion by issuing 

two Final O,der.r in response to I fearing ()rljcer Schroeder·~ Recommended Ord<!r o!' 

April 29, 2008, Spceificnlly, this Court held !hut !he Directol' failed lo apply new 

111clhoclologics fol' tlcten11iriing 1nakrial injury to reasonable in-scn.~on demo.nu and 

r,•a5onnbk carryover. On A,1gust 13, 2009, the Idaho Ground Water AppniprhHors. Inc,. 

North Snake Ground Wntcr District, and Magic Valley Ground Water District timely 

!ikd n P(Jfftilmji>r lfohearing 011 !he Court"s J\lly 24, 2009 Order. On Augusl 14, 2009, 

tht: City 1>f J>oca!cllo also ti111cly filed a Petition.for Rehec1ri11g, 

In its Re,171011sc' Rrir!f on Rehearing. and at oral argument on the petitions for 

t·dwnring on February 23, 20 I 0, IDWR stated thal Lhere is sunicicnt informo!ion for tho 

Director t<l i~suc an order determining mnterial injury to reasonable in-season dcm11ntl 

and rcnso11ablc carryover, without condt1c!i11g a hearing or requiring 11dditional 

inliltlllnlion from the parties. llowever, IDWR requested thiliy to sixty days to develop a 

now ml'lhodology. apply that mcthodology to lhe lacls on lhe record, and issue an order 

in accol'danco with this Court's prcvi()Lls holding. JPWR proposed !hat this Court hold in 

akymicc iL~ tlocisicm on i-elw,lring, until the Director issues tho new order mid the time 

fbr Jiling, a nwtion for reconsideration and a petition for judicial review of lhc order lms 

('X)'Jfl'd. 

Ir is lhis C'onrt's understanding that all pmtios wore in agreement as to the Court 

holding in nhcyance n final order on all of the issues presented on rehearing. As such, nt 

OIWl,RSTA \'ii'iG m:GJStON ON l'l•'Tl !'ION l'(Jp > • • • · · . • • 
I'IN,\I, OH!lJ,:n • I 'hl•,IIEAR!N(, !'ENDING JSStJANCE ()I<' IIEYISml :? 

P. 03 



• • -1' • o•• • • ~· • rl-•• p • • 

FAX NO. 31 

1his time, the Cmm will not issue~ fim1I decision 01~ rehearing, I lowcver, in the event 

this Courl misunderstood Lhe rcspcclivc positions of the p~u-ties, the parties have seven (7} 

days lo file tl Mlict'! wiih tho Courl~ indica.ling any objection to holding in nbc:yancc u 

finnl order on nil oftbe i::;sm~s presented on rehearing. 

H. 
ORDER 

TJ1i:n:Jbre-, bused on the foregoing~ 1he Jhllowing arc hereby ORDERED: 

1. ·nm Director ofilJWR shall issue a Fintrl Order d~tennining 

mat-:rinI i~iury to reasonable i11Mscaso11 demand and rcosmmblo 

~mryover by Ma.rel\ 31, 201 O. 

2. 

3. 

IT ts SO ORDERED. 

l,urstmnt fc:> LA.It 13(b)(l4), this Court shaH hold in ,1beyance :.iny 

Jfoa[ decision 011 1·chcnrlng until such an order is issued and the 

time pcdods fhr filing u. motion for rcc()nsidcratic)t1 and p~thion for 

judicial review of the new order have cxpirt..-d. 

Pc1rties fa1ve seven (7) days from the enlry of this Ol'der to submit 

a. 11oticc to this Court, indicating any objection to 1hc Court holding 

in i1bcy.uuce n final order on reheating. 

JOHN M. MELANSON 
District Jutlge, Pro 1'em. 

P. 04 
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NOTICE OF ORDERS 
I.RC.P. 77(d) 

I, Cynthia R. Eagle-Ervin, Deputy Clerk of Gooding County do hereby certify that 
on the 4 of March 2010, pursuant to Rule 5(e)(1} the District Court filed in chambers the foregoing 
instrument and further pursuant to Rule 77(d) I.R.C.P.1 I have this day caused to be delivered a 
true and correct copy of the within and foregoing instrument: Order Staying Decision on Petition 
for Rehearing ... to the parties listed below via the U.S. Postal Service, postage prepaid: 

John Simpson 
P.O. Box 2139 
Boise, ID 83701-2139 

John Rosholt 
Travis Thompson 
BARKER ROSHOLT & SIMPSON 
P.O. Box485 
Twin Falls, ID 83303-0485 

C. Tom Arkoosh 
CAPITOL LAW GROUP 
P.O Box 32 
Gooding, ID 83330 

Kent Fletcher 
FLETCHER LAW 
P.0.BOX248 
Burley, ID 83318 

.Roger ling 
P.O. Box396 
Rupert, ID 83350-0396 

David Gehlert 
U.S. Dept. of Natural Resources 
196i South Street, 8th Floor 
D~1 CO80294 

"Philip Rassier 
Chris Bromley 
Idaho Department of Water Resources 
P .0. Box 83720 
Boise, ID 83720-0098 
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Certificate of Mailing 
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Dean Tranmer 
CITY OF POCATELLO 
P.O. Box 4169 
Pocatello, ID 83204-1391 

Sarah Klahn 
White & Jankowski 
511161h Street, Ste 500 
Denver, Co 80202 

Michael Creamer 
GIVENS PURSLEY 
P .0. Box 2720 
Boise, ID 83701-2720 

Randy Budge 
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Dated: March 4, 2010 
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RECEIVED 

SEP 1 0 2010 
OEPARTMENTOF 

WATER RESOURCES 

NO. 292 P, 2 

sY::___:~~.&n..iT'i

lN THE DISTRICT COURT OF 'I'BE FIFTH JODI 

STAT.E OF IDAHO, lN AND FOR THE COUNTY OF GOODING 

A&B 1RIUGATION DISTRICT, ) 
AMERICAN F.ALLS RESERVOIR ) 
DISTRICT #2, :BURLEY IRRIGATION ) 
DISTRICT, MILNER IRRIGATION ) 
DISTlUCT, MINlDOKA IRRIGATION ) 
DISTRICT, NORTH SIDE Ci.ANAL ) 
COMPANY and TWIN FALLS CANAL ) 
COMPANY, ) 

) 
lJNITED STATES OF AM'.ERICA ) 
BUREAU OF RECLAMATION, ) 

) 
Petitioners, ) Case No. 2008-000551 

) 
vs. ) .AJ.iiENDED ORDER 0~ 

) Plt'l'ITIONS ;FOR REHEARING; 
IDAHO DAJ'RYMJ'i!N'S ASSOCIATION, ) ORD:tm.DENYING SURFACE 
INC., ) WATER COALfflON'S 

) MOTIONFOR 
Cross-Fetitioner, ) ~LARlFICA.TION 

) 
~ ) 

) 
GAR1:" SPACKMAN, In his capacity as · ) 
Interim Dh-ectol' of the Idaho Dep~ent ) 
ofWaterResources,1 and THE· ·) 
DEP .ARTlY.CENT OF WATER ) 
RESOURCES. ) 

) 
Responde:ots. ) 

) 
) 

IN THE MATTER OF DISTRIBUTI.ON . ). 

1 Director David R. Tuthill re.tired ilS J:>irecrar ofldaho Di:pzttmont of Water R.es01Il'ces effective J'une 30, 
2009. Gary Spackman was appomted as hrti:rim Dked(lr, I.R.C.P. 2S (d) ancl (e}. 

AMENDED ORDER ONJIE'rmONS li'OR:REHEAIUNG; ORDER DENYING SU:RFACE' 
WAT~R COALl'I'!ON'SMOTIONi'OKCLAlUF.rCATION 1 
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OF WATER TO VARIOUS WATER ') 
RIGaTS HELD :OY OR FOR THE . ) 
BENE'.FIT OF A&B IRRIGATION ) 
DISTRICT, AMERICAN FALLS ) 
llSERVOmDISTRICT #2, BUJU,EY ) 
IRRIGATION DISTRICT, MILNER. ) 
IlUUGATlON DISTRICT, MI;NDOKA ) 
IRRIGATION DISTRICT, NORTH SIDE ) 
CANAL COMPANY, AND TWIN FALLS ) 
CANAL COMPANY. ) 

) 

.Appearances: 

C. Thomas Afkoosh, of Capitol Law Group, PLLCt Gooding, Idaho, attorney for 
American falls Reservoir District fft2. 

W. Kent Fletcher, of Fletcher Law Office. Bu.tley, Idaho, atto:mey for Minidoka Jnigation 
District. 

John A. Roshol\ JohnK. Simpson, and Travis L. Thompson, of Barker Rosholt & 
Simpson, LLP, Twin Fallst Idaho, attomeys for A&B Irrigation District. BUiley Irrigation 
District, Milner Inigation Distri~ North Side Canal Company, and Twin Falls Canal 
Company. 

Phillip J. Rassier, Chris M Bromley. Deputy Attorneys General of the State of Idaho, 
Idaho Department of Wate:r Resources, Boise, Idaho, attomeys for the Idaho Department 
of Water Resources and Gazy Spackman. 

John C. Cruden, Acting Assistant Attomey General, and David Gehlert, of the United. 
States Department of Justice, Denver, Colorado, attomeys for the United States Bureau of 
Reclamation. 

Randall C. Budge. Candice M. McHu~ Thomas J. Budge, and Scott J. Smith, ofRaeine 
Olson Nye Budge & Bailey, Chartered, Pooatello, Idaho, attorneys for Idaho Ground 
Water Appropriators, Inc. 

A. Dean Tranmer, of the City of Pocatello Attomeyts Offlcet Pocatello, Idahot attomey 
for the City of Pocatello. 

Sarah A. Klahn, of White and Jankowski, LLP, Denver, Colorado~ attoxney for the City 
of Pocatello. 

Michael C. Creamer, Jeffrey C. Fexeday. of Givens PUl'sley, LLP. Boise,. Idaho. attorneys 
for the Idaho Dairymen's Association. 

AMENDED 0:RDBRONPETlTIONSliO:RREHEAIUl(G; ORDE:RDENYING SURFACE 
WATER COALITION'S MOTION FOR CLARmICATION 2 
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I, 

PROCEDURAL BACKGROUND AND FACTS 

This case is an appeal from an administrative decision of the Director of the Idaho 

Department of Water Resources ("Director," "IDWR," or"Departm.ent") issued in 

response to a delivery call :filed by the Petitioner Surface Water Coalition ("SWC'') on 

Januazy 14, 200S. This Court issued its Order 011 Petition for ludicial Review in this 

matter on July 24, 2009 ("July 24, 2009 Order'). In the.Order, this Court held, among 

other things, that the Director failed to apply new methodologies for determining material 

injmyto reasonable in-season demand and reasonable can-yover, that the Director 

exceeded authority by :failing to follow procedural steps for ntit!gation plans as set forth 

in the Rules for Cortjlll)l)tive Management ("CMR"), and that the Director exceeded 

anthority by determining that full headgate delivery for Twin Falls Canal Company 

should be calculated at 5/8 of an inch per acre. In the Order, this Court remanded this 

matter to the Director so that he may deterntine the methodology for reasonable in-season 

demand and carryover. 

On August 13, 2009, the Idaho Ground Water Appropriators, Inc., North Snake 

Ground Water District. and Magic Valley Ground Water District (collectively "Ground 

Water Users") timely filed a Petition for Rehearing. On August 14, 2009, the City of 

Pocatello also timely filed a Petition for Rehearing. 

On August 23, 20 l 0, this Court issued its initial Order <m Petitio11S for 

Re/tearing (''Rehet11'inff Order"). On August 26, 2010, IDWR :filed a Motion to Clarifj; 

or Motion For Reconsiderati'on of Order on Petitions/or Rehewmg ("Motion to Clarify 

or Reconsid~'). On September 2, 2010, the SWC filed a Motton/or Clarification. 

The facts and J)!ocedural history of this case are explained in detail in the Court's 

July 24, 2009 Order. The nature of the case, course of proceedings, and relevant facts are 

therefo,e incorporated herQW. by reference. 

II, 

MATTER DEEMED FULLY SUBMI'ITED FOR DECISION 

Oral argument before the District Court in this matter was held February 22, 

2010. The parties did not request the opportunity to subntit additional briefing and the 

AMENDED ORDER ON PETIDONS FOR REHEARING, ORDER DENYING SURFACE 
WATER COALITION'S MOTION FOR CLARIFICATION 3 
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Court does not require any additio:oal briefing in this matter. Therefore, the matter was 

:initially deeJned fully submitted for decision on the next business day, or Februazy 23, 

2010. 

P. 5 

However, pursuant to 1.A.R. 13(b)(l4)t this Court issued an Order Staying 

Decision. on Petitio11.for Rehearing Pending Itsrumce of Revised Fi/I.al Order in this 

matter on March 4, 2010. In the 01'der, this Court ordered a stay of the decision on 

rehearing; until the Dhector issued a final ord~ determining the methodology for 

determimng material injmy to reasonable in-season demand and reasonable car.ryover, 

and thefu:o,e period for filing motions for reconsideration and petitions for judicial review 

of the oitle.r on remand had expired, 

On June 23~ 2010. the Director issued a Second.Amended Final Order Regarding 

Methodology fer Determining Material Injury to Reasonable In-Season Demand and 

Reasonable Carryaver ("Methodology Ord~1.2 On June 24, 2010, the Ditector issued a 

Final Order Regarding April :2010 Forecast Supply Methodology Steps 3 & 4 and Order 

on:Reconsiduatton ( .. As-Applied Order',). Parties to 1his matter have filed petitions for 

judicial review of these two orders. As suo~ this Court lifted the stay ofthe issuance of 

tbis Order on Petilu>ns for Rehearing on A11gust o, 2010. Therefore; the matter is 

deemed fully submitted for decision on the next business day, or August 91 2010. 

m. 
A.PPLlCABLE STANDARD OF REVIEW 

Judicial review of a final de.eisfon of the director ofIDWR is governed by the Idaho 

A~stta.tive P1'ocedure Act (IDAP A), Chapter 52,, Title 67, Idaho Code §42-1 ~01A{4). 

Under IDAP A, the Court reviews an appeal from an agency decision based upon the record 

created before the agency. Idaho ·code §67-5277; Dovel 11. Dob$On, 122 Idaho 59, 61, 831 

P.2d 527. 529 (1992). The Court shall not substitute its judgment for that of the agency as 

to the weight of the evidence on questions of fact. Idaho Code §67-5279(1); Castaneda v. 

Brighton Carp., 130 Idaho 9231 926, 950 P.2d 1262, 1265 (1998). The Court shall affirm 

the agency decision UD!ess the court finds that the agency=s :findings, inf0rCllees, 

conolusions, or decisions are: 

AMENDED OltD:&R ON l'ETITIONS '.B'ORllBEAlUN~ ORDER DENYING SURF.ACE 
WATER COALITION,$ MOTION li'OR CLAlUF.ICATlON 4-
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(a) in violation of constitutional or statutory provisions; 

(b) in excess of the statutory authority ofthe agency; 

(c) made upon unlawful procedure; 

NO. 292 

· ( d) not supported by substantial evidence on the :record as a whole; or, 

(i,) albitrary, capricious, or an abuse of discretion. 

Idaho Code §67-5279(3); Castaneda, 130 Idaho at 926, 950 P ,2d at 1265. 

P. 6 

The petitioner or appellant must show that the agency etred in a manner specified 

in Idaho Code §67·5279(3), and that a substantial right of the party has been prejudiced. 

Idaho Code §67-5279(4); Barron v. IDP/111 13S Idaho 414, 18 P.3d219, 222 (2001), 

Even if the evidence in the record is conflicting. the Court shall not overturn. an agency's 

decision that is based on. substantial COD,lpetent evidence in therecord.3 Id. The Petitioner 

(the Pa.Io/ challenging the agency decision) also bears the burden of documenting -and 

proYing 'that there was not substantial evidence in the record to support the agency's 

decision. Payette River Proper"ty Owni:rs Assn. -v. Board of Comm ~s. 132 Idabo 552, 

976 P.2d 477 (1999). 

The Idaho Suprem.e Court has summarized these points as follows: 

The Court does not substitute its judgment for that of the·agency as 
to the weight of the evidence presented The Court instead defers to 
the agency• s findings of fact unless they ate clearly erroneous. In 
other words, the agency's factual determinations ate bincling on the 
reviewing court, even where 1here is conflicting evidence befote the 
agency, so long as the deter.minations are supported by substantial 
evidence in the record .... The party attacking the Board's decision 
must :first illustrate that the Board erred in a mam>.er specified in 
Idaho Code Section §67-5279(3), and then that a substantial right 
has been.prejudiced. 

Urrutia v. Blaine County, 134 Idaho 353, 2P.3d 738 (2000) (citations omitted); see also, 

Cooper v. Board of Professional Di$cipline, 134 Idaho 449, 4 P .3d 561 (2000). 

i Substantial doe.snot mean that the evidence was unconuadicr.ed. All that is required is that the evidm.cc 
be of such sufficient quzmtity and probative vabl.e thsreasonable minds cculd conclude that the fmdmg
whether it be by a jmy, trlaljucirP, spc:cial master, or hearing officer-was proper. It is noi: necessuy that 
the evide:nce be of such quantity or quality that TCZISOD.Bble minds must conclude, only 1bat they could 
conclude. Therefore, a heating officer's finding$ off.a.ct arc properly rejected only if the ~vidence is so 
weak that reasonable minds could not come to tho s;,.mo conclllUOl\$ the hearing officer reached. See eg. 
Mann v. Sr{eway Stores, Inc. 95 Idaho 732,518 P.2d 1194 (1974). :scs a'Jsa Evtms v. Hara '.r Inc., 125 Idaho 
473, 478, 849 :P.2d 934,939 (1993). 

AMENDED OR.DER ON:PETITIONS FORREHEARING; ORDER.DENYING SURFACE 
WATER COALITION'S MOTION FOR CLARIFICA'l'lON· 5: 
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If the agency action is not affirmed. it shall be set aside in whole or in part1 and 

remanded for further p:roceeclings as neoessary .. Idaho Code § 67-5279(3); Universi"ty of 

Utah Hosp. v. Board oj'Comm 'rs of .A.da Co., 128 Idaho 517:, 519, 915 P.2d 1.375, 1377 

(CtJ\:Pp. 1996). 

IV. 

ISSUES PRESENTED 

A. Issues Raised by tht G:round Water Users 

The Ground Water Users raise a number of issues on reheating. The Court 

characterizes those issues as follows! 

1. Whether the Court should clarify that the Director must decide tb,e issue on the 

methodology for determining material iajuzy and reasonable oanyover based exclusively 

upon facts and evidence contained in the cur.rent record with.out holding_ any additional 

hearings ?n this issue? 

2. Whether the Court should clarifythattb.e Pirector has the authority to determine 

that in times of shortage Twin Falls Canal Company may not be entitled to its MI 

recommended amoll:D.t'l 

3. Whether due process allows for junior groundwater users to be physically 

C"Ottailed while the hearing process is proceeding under a proposed mitigation plan and 

before a fin.al order has been entered? 

B. Issues Raised by the City of Pocatello 

1. Whether the Court should clarify that any remaining hearings on mitigation plans 

presented by the Ground Water Users slioutdnonevisitthe detenninationofinjury made 

by Hea$g Officer Schroeder ill 2008? 

AMBNDEJ> ORDlUtON PETfflO:NS FORREHE.Aru:NG; ORDER l>ENYlNG SURFACE 
WATER COALttION'S MOTION '.eOR CLARIFICATION 6 
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v .. 
ANALYSIS AND DECISION 

A. )Iearing Prior to the Director's Methodology Decision 

In its July 24, 2009 Order, this Court held that the Director abused discretion by 

is5Uing two Fined Orders in response to the Hearing Officer's Recommenaed Otder. The 

Hearing Officer found that adjustments should be made to the methodology for 

detenninmg material injury to reasonable in-season demand and reasonable canyover. 

However, the Director did not make such adjustments in the Final Order of September 5, 

2008. Rather, the Director iss~ed a separate Order Regarding Protacal for Determining 

Material Jnjwy to Reasonable In-Season Demand and Reasonable Carryover on June 30, 

2009, well after the proceedings on this petition for judicial review had commenced. 

Therefore, this Court remanded tbis matter to the Director to issue a :final methodology 

order. 

In their petition for rehearing, the Ground Water Users urged ibis Court to clarify 

whether the Director may hold additional hearings prior to the issuance of a fiual 

methodology order on remand. This Court did not contemplate that the Director would 

take additional evidence prior to issuing the Methodology Order on remand. Further, the 

Director issued thi;, Methodology Order without conducting a hearing. The Director 

properly relied upon the facts contained in the record in ordi;,r to fonnulate thi;, 

methodology for detennining reasonable in-season demand and reasonable can:yover. As 

such, this issue has been resolved by the proceedings on remand. 

B. Direetot-'s Authority to Determine Beneficial Use of Recommended Right in 
the Context of a Delivery Call :Proceeding 

Toe Ground Water Users urge this Court to clarify its holding in the July 24, 2009 

Orm that the Director abused his authority in determining that :full headgate delivery for 

Twin Falls Canal Company (''TFCC") should be calculated at 5/8 of an inch, instead of 

3/4 of an inch per acre. A.s a result, this Court will take this opportunity to clarify its 

conclusion that the Director abused bis authority in this regard. 

AMENDED OlU>ER ON PE'l'ITIONS FORREllE:.uuNG; OIIDER:DENY.!NG SURFACE' 
WAT:ER COALITION'S MOTION FO:R CLARIFICATION T 
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An in-depth analysis addressing the Director's ability to :co.alee the determination, 

in the context of a delivery call proceeding, that the quantity decreed in the senior user's 

water right exceeds that the quantity being put to beneficial use by the senior user at the 

time of the ~elivery was recently set forth in a.Memorandum Decision and Order on 
Petition For Judicial Review issued by Judge Wildman in Minidoka. County C$$e No. 

CV 2009-000647 on ¥ay 4,. 2010 ("MemorantlumDecision'j. In that case, "the Court 

held that in order to give the proper presumptive weight to a decree, any finding by the 

Director in the context of a delivery oall proceeding that the quantity decreed exceeds the 

amount being put to beneficial use by the senior user must be supported by clear and 

convincing CMdence. Rather 1han repeat the analysis of this issue, this Order expressly 

incoxporates herein by reference the Menwr(lll.dum's Decision's analysis. located on 

pages 24-38. 

In this case. this Court held in its July 24, 2009 Order that the Director exceeded 

his authority in detemrlning that full lieadgate delivery for TFCC should be calculated at 

5/8 of an inch instead of 3/4 of an inch per acre. Of significance to this CO\lrl' s decision 

was that TFCC's water right was I?;Coxnmended by the Director in the SRBA with. a 

quantity element based on 3/4 inch per ac,:e. The Ground Water Users objected to the 

recomw.endation, assextmg that the quantity should be based on 5/8 inch per acre. While 

the objection was still pending, the SRBA District Court ordered interim administration 

for the basin, which included TFCC's water right. 4 Howe'1et, in the delivery call 

proceeding, the Director con.eluded that TFCC had failed to establish that it was entitled 

to the 3/4 inch per acre headgate delivery (the quantity recommended by the Director in 

the SRBA) because conflicting evidence demonstrated that TFCC could only put S/8 of 

an inch per acre to beneficial use. The Director exceeded his authority :in this respect 

because he did not apply the proper evidentim:y standard or burdens of proof when 

4 Idaho Code Section 42-1417 provid~ for interlm administtation based on a. director's recoD)J:11.eDdad.on. 
The concem expressed in the: prior decision stems from the court orderin: interim administration based on 
a Director's Report. as opposed t.o a partial dectee, where there are pending objections to tho Director's 
recommendation. Aa a.result, the panics litigat= tubstantive elements (such 88 quantity) in 1he 
adminisaauon procet1db:Lgs as op:iu,sed to iD. the SRBA. On rcheari:ng, tho Court aclctlowledges that. for 
pUiposes of interim adminfstration. th& recommendation should be treated the same as a partial decreo. 
Acc:ordingly, once interim administxation is ordered, the same principles that apply to responding to a 
delivexy call nwie by a holder of a decreed right apply equally to a delivciy call made by the holder of a 
recommended right. lhereforc, a. discussion of those pii.u.ciplts is neces&iUY-

AMENDED ORDElt ONPETrl'XONS FOR REHEAlUNG; ORJ>mlDENYING SURFACE 
WATER COALlTION7S MOTION ll'OR.Cl'..ARIFICATION s· 
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determining that TFCC was entitled to an amount of watex less than what was 

recommended in the SRBA. 

P. 10 

TnAmerican Falls Reservoil' Dist. No. 2 v. IDWR, 143 Idaho 862, 873, 154 P .3d 

433, 444 (2007) (''AFRD #2"), the Idaho Supreme Court held that the CMR. incoxporate 

the proper presumptions, burdens of proof, evidentiary standards, and time parameters of 

the prior appropriation docmne as established by Idaho law. The Court directed that the 

CMR could not ''be read as containing a burden-shifting provision to make the petitioner 

reprove or re-adjudicate the right which he already has." Id. at 877-78, 154 P.3d a1448-

49. It further directed that ''the presumption under Idaho law is that the selliot is entitled 

to his. decreed water right, but there certainly may be some post-adjudication factors 

which are relevant to the determination of how much water is actually needed." Id. at 

878, 154 P.3d at 449. 

The Ground Water Users are correct that a decreed or recommended amount is 

not conclusive evidence of the quantity of water that the senior is putting to beneficial use 

at the fune of the delivery call. See e.g. State v. Hagerman Water Right Owners, 130 

Idaho 736, 947 P.2d 409 (1997) (providing that, in the context oftbe SRBA, the Director 

was not obligated to accept a prior decree as conclusive proof of a water right because 

water rights can be lost or reduced, based on evidence that the water right bas been 

forfeited). This Court recognizes that there may be instances where a senior is not 

putting the full recommended or decreed quantity to bmieficial use at the time of the 

delivezy call. In such instances, the Dii:ector has the ability under the CMR (particularly 

CMR 42), to examine a number of factors to determine whether the delivery of the full 

recommended or decreed quantity of water to the senior user would result in the failure of 

the senior to put the full recommended o:r decreed quantity to beneficial use. Yet, in each 

of these instances, pursuant to the well-established burdens of proof and evidentiazy 

standards, the Director shall not require the senior to t&-prove his :right AFRlJ #2, 143 

Idaho at 877-78, 154 P.3d at 448--49. As explained by Judge Wildman in the 

Memorandum.Decision, if the Director determines in the context of a delivery call 

proceeding that a decreed ( or recommended) amount exceeds the amount being put to 

beneficial use by the senior at the time of the delivery call, that decision must be made 

AMENDED ORDER ON PETITIONS l10RREHEARJNG; ORDER.DENYlNG SURFACE. 
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based upon a. standard of clear and convincing evidence. 5 See Memorandum Decision, 

p. 35; Cantlinv. Carter 88 Idaho 179. 397P.2d.761 (1964);Joss'l)mv. Daly, 15 Idaho 

137, 96 P. 568 (1908); Moe v. Harger, 10 Idaho 302, 7 P, 645 (1904). 

In this case, 1he Director, in the context of the delivery call proceeding, 

concluded, based on contlioting evidence, that TFCC was entitled to less than the 

recommended quantity. No :reference VIM made, however, to the evidentiaxy standard 

applied. Therefore, the Duector erred by failing to apply the cotTeot p,:esumptions and 

burden of proofin making the determination under the CMR that TFCC was entitled to 

less than the recommended quantity. However, in its August 26, 2010 Motion to Clarify, 

IDWR.represen.ted that, upon rem.ant the Director applied the 3/4 inch per acre for 

TFCC. See also Methodology Otder at 11. AS such, this issue has been resolved by the 

p,:oceedings on remand. 

C. Due Process and Curtailment Prior to Approval of Mitigation Plan 

The Ground Water Users assert that due process reqwres that junior ground water 

users .not be physically curtailed until after a heedng on a proposed mitigation plan. At 

the hearing on the petitions for rehearing, the SWC argued that the Director must 

inlm.ediately curtail junior wate,: users> upon a detennination of material mjury, and oDly 

. allow out-of-prlorlty diversions once a mitigation plan is approved. The SWC asserts 

that nothing in CMR 43 allows the Director to suspend aurtailm.ent while considering the 

approval of a submitted mitigation plan. In essence2 the SWC argues that the burden of a 

delay in holding a }lea.ring to approve a mitigation plan should be placed on the junior 

water users, not the seniors. 

The C:MR provide an oppommity for junior water users to submit a mitigation 

plan aftet a detennmation of niat.e.rial injury,. :in order to prevent further ilyury and/or 

'Otherwise, th.e :risk ofundcrestima!ing the quantityxeqUired by the senior, if less than ihe dscreec.l or 
recmnmended (lUantlty1 impmmissib3¥rests with the senior. For P\lXPOSes of applying the respective 
burdens and presumptions, 'Ibis C0\lrt has difficulfy distinguishing between a, circw:nsrance where a senior,s 
water right is. permanently reduced, based on a determination ofpartial forfeiture as a result ofwasre or 
non-use1 or tempoJ;orily reduced within the confines of an migation season incident to a delivery call based 
on essentially the same reasons. The property interest i>l a wat.cr right is more tb&l what is simply reflected 
on pBper, rather. it's the right to have the water delivered if available. Accordingly, whether the right is 
reduced on a pcn=nent basis or on a temporary basis illcidem to a delivery ,;2ll, thtl property interert is 
nonetheless reduced. Accordingly, 1he slllll.a burda and pmuniptions should apply, pr.iorto reducing a 
seniors right below tho quantity supplied In the decree or recommendation. 

.AMENDED OBDER ONPETlnONS FOR REHEARING; OBDER-DENYING SURF.ACE. 
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compensate a senior user. Further, CMR 43 provides 811 opportunity for the Director to 

hold a hearing on that mitigation plan as detffll?ined necessary. A reasonable 

interpretation of'the CM'.R. reveals that curtailment of Jwrlor water rights should not occur 

until after 1be Director has an opportunity to review any mitigation plan submitted and 

conduct a. hearing on such a plan. if necessary, in accordance with the procedures set out 

in CMR. 43. Curtailing junior water users pending the outcome of such a hearing 

circumvents the purpose of issuing mitigation plans in the first place. 

In its July 24, 2009 Ord~'l', this Court held that the Director abused discretion by 

not holding a pro~ mitigation hearing, or issuing a proper order on material :injrn:yto 

reasonable in-season demand and reasonable omyover. this Court recognizes that the 

C:MR. are being applied for the :first time in recent delivery calls, which has resulted in 

u,.'l).ch delay for all o~the parties involved. However, m the future, mitigation plan 

hearings should occur Within a reasonable time after the submission of a mitigation plan 

and should not result m the type of delay experienQed in this case. See .AFRD #2, 143 

_Idaho at 874, 154 P.3d at 445 ("a. timely response is required when a delivexy call is made 

and water :is necessazy to respond to that call"'), 

Finally~ the City of Pocatello urges this Court to declare that the matter of 

material injury shall not be addxessed in future mitigation plan hearings in this ease. As 

stated in the July 241 2009 Order, pursuant to C:tvm. 43> once the Director makes a finding 

of material injury and upon receipt of a mitigation plan1 the Director may hold a hearing 

on such a mitigation plan in order to determine whether the proposed plan m fact 

mitigates the senior user's injucy. The City of Pocatello is concemed that fu.tlll'e 

mitigation plan hearings will be a venue for parties to dispute the initial material injury 

detemtlnation. In future delivery calls~ it nia.y be practical for the Director to hold a 

hvaring on the determination of material injury in conjunction with a lllitigation plan 

hearing, in order to eliminate delay and further injury to senior users. 6 However, in this 

case, a hearing on material injury was held in 2008. As such, it is '\lllllecessm:y for the 

Dh0'cto,: to revisit the issue of material injuxy in future mitigation_plan hearings. 

6 See Gooding County Case No. 2008-444 Ordero11Petillonsfor Reheari/Jg (Decembct 4, 2009) at l M2. 

AMENDED ORDER ON PETITIONS :FOR.REHEARING; ORDER DENYING.SilRJi'ACE 
WA'l'ER:COALmON'S MOTION FOR CLARIFICATION 11 



SEP. 9. 2010 10:39AM COURT OF APPEALS NO, 292 

VI. 

CONCLUSION 

The Co~ has reviewed its July 24, 2009 Order, its August 23, 2010 ll.ekearin,: 

Otder, IDWR's Motton to Clar,f/j, or Reconsider, and the SWC'sMotionfor 

Clarification, and concludes as follows: 

1. The Director abused discretion by failing to determlne a methodology for 

P. 13 

detennining material injury to reasonable in-season demand and reasonable carzyover. 

However, the Director has complied with tbis Court's order on remand, and has since 

is$lled a Methodology Order. The time pcriocl. for filing petitio11S for judicial.review of 

the Director's Methodology Order on remand has expired. As a result, during a status 

conference on August 6, 2010, this Court llllllOl.lllced its intention to lift the Order 

Staying Decision on Petition for Rehearing Pending Issuance of Revised Filial Order 

issued by tbis Court on March 4, 2010. As such, IT IS HEREBY ORDERED that the 

above-mentioned stay is hereby lifted. 

2. While the Court has ruled that the Director abused his discretion and exceeded his 

authority by failing to follow procedural steps for mitiga:tion plans as set forth in the 

CMR, and for failing to apply the correct presumptions and burden of proof in making 

the determination under the C:MR that 1FCC was entitled to less than the quantity 

rccollllllended, there is no practical remedy to cure those e:rrors at this point in the 

proceedings, and the Director has, upon remand, calculated S/4 inch per acre as TFCC's 

full headgate delivery. 

3. Consistco.t with tbis Court's July 24, 2009 Order, in all other :respects, the 

Director's September 5, 2008 Order is affirmed. 

4. The SWC'sMotionfor Clarification requested that tbis Court clarify wherh.er the 

presumptions and burdens set forth in the Court's Ruheari:hg Order applied to all SWC 

rights (other than 1FCC). In addition, the SWC requested that this Court clarify whether 

such presumptions and bu.dens a))Ply to the Director's ''mimlllum full supply'' or 

AMENDED ORDER ONl'ETITl:ONS FOR REHEARING; OllDERDENYlNG SURFACE 
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"baselinen analysis. Howevea:, these issues were not raised by any party on rehearing. As 

such, this Court will not address them further. ';('herefore, 'the SWC's Mo'tionfor 

Clarijkation is denied. 

ITIS SO ORDERED. 

Dated: $'-r). ~ q < "2o,\Q 
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