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IN Tfl I~ l)ISTRICT COURT Olt' TIIE FIFTH JUDiciXL.i)y• fllE 

STATE OF TDAHO, IN AND l<'OR THF, COUNTY OF GOODING 

A&H IRRIGATION DIS'fl:HCT, 
AMERICAN FALLS IU:SERVOIR 
DISTRICT #2, BURLEY JRRJC;ATION 
DISTRICT, MILNER IRRIGATION 
lllSTIUCT; MINIDOKA IRRIGATION 
DISTRICT, NORTH SIDF. CANAL 
COMPANY and TWIN l<ALLS CANAL 
COMPANY, 

UNITED STAT!~S OJ? AMERICA 
HtlHl<:C\U OF Rl~CLAMATION, 

l'cti1ioncrs, 

V.'I. 

IJ)AIIO DAIRYMgN'S ASSOCIATION, 
INC., 

Cross-J>etilioncr, 

GAl{Y Sl'A('KMAN, in his capacity as 
folcrim l)ircctor of tile Idaho Department 
of\Vakr Re~ourccs,1 and THE 
lH•:PARTJVmNT 011 WATgR 
RESOURCRS. 

Res pomlen ts. 

II~ THE MATTER OF' l>ISTRIBUTION 
OF 'WATt,;R TO VARIO!IS WATRR 
RH;IITS ImLD BY 01{ J<'OR THF, 

·-·-····-~--- ---·· 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) C:1sc No. 2008-000551 
) 
) ORDER STA YING Dl~CISION 
) ON l'KI'ITION FOR 
) REIIl~ARING PI~NDING 
) ISSUANCF.: Of RF,VISI~n FINAi, 
) ORDER 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

~ l>{ccr?r D:'.vidR. f'ulhill rc1i1·c<l us Dlrecwr offdaho Dopmtmcnl of Water Resource~ effective June 30, 
alJOJ. ( ,a,y Spa,·km~n was orpointcd as Interim fliretr(,r, I.R.C.P. 25 (d) and (e). 
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BENJ,:FIT OF A&B iRRlf:ATION ·) 
U]K'l'IUCT, AMl~.RlCAN FALLS ) 
!Ui;f,l~RVOlR IHSTRTCT #2, BURLEY ) 
iRIH(!ATION DISTRICT, MILNl<:R ) 
iRRJnAT!ON lllSTIUCT, MINOOKA ) 
lR!UOATION DISTRICT, NORTH SJOJ•; ) 
CANAL COMPANY, AND TWIN l<'ALLS ) 
CANAL COIHPANY. ) 

____ ,. ............. ,-------~-~ 

I. 

PROCEDURAL BACJ(GROUNO AND FACTS 

On .July 24, 2009, this Court issued its Order 011 Petiti<111for Judichtl Rel'iew in 

the nbovc-cnptioned matter. In its Ort/er, this Court held that the Director of the Idaho 

1kparlmcnt or Wt1kr Resources ("Director" or "TDWR") abused discretion by issuing 

hvo Final Onlers in response to I fearing ()!"(jeer Schroeder'~ Recommendcd Ord<!r of' 

April 29, 2008, Spccilknlly, tbis Court held !hut the Director failed to apply new 

111cthodolo2.ics for 1.k:tern1ining mat~rial injury to rcasonabk in-season demand and 

J\'a,onnblc.: c.:arryovcr. On August 13, 2009, the Idaho Ground W~tcr Apprnprbtors, Inc., 

North Sn,1kc Ground Water District, and Magic Valley Ground Water District timely 

!ikd a l'elitio11Ji>r Jle/iearing oo !be Court's July 24, 2009 Order. On August 14, 2009, 

th.: City 1>r Pocatello also ti111cly filed a l'etitionji!r Rehecrring, 

In its Re.111un.fe Rrir!,{ on Rehearing, and at oral argument on the petitions for 

n:licnring 011 February 23, 2010, IDWR statotl that there is suflicicnt information for the 

Director to issue ,m order determining nmterial injury to reasonable in-season dcm,1nd 

and ronso11ablc carryover, without condt1cli11g a hearing or n:qniring additional 

inforn1ation fron1 tho parties. llowcvcr, IDWR requested thiliy to sixty days to develop a 

m:w ml'thodology. apply that methodology to the focls on the record, and issue an order 

in nccotdancc with this Court's prcvi()Lls holding. JDWR proposed that this Courl bold in 

::ih.;y,mcc its t.lecision on rchcilring, 11nlil the Director issues the now order mid the time 

for Jiling ,1 motion for rcconsiderntion nnd a plltition for judicial review oflhc order has 

c:xpirc•d. 

Ir is this Court's understanding that nil parties wore in agreern~nt as(() the Court 

holding in nhcyance n final order on all of [he issues presented on rehearing. As such, nt 

OHU1-:1-: !ffA \'Jll'G IH:C!SION ON l'l'Tl l'ION Hl . , , . . . 
FINAi, ()!Wm, . ' R IH.l!EARIN(, l'ENl>JNG ISSl.!ANCE OF llEV!SEll 
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1his time. the Co11rl will not issue ::i fim1I decisicm on rehearing. I lowcver, in the event 

this Courl misumlr..:rstood Lhe r1.:spcclivc positions of the parties, the parties have seven (7) 

dn.ys to file n notice wiih tho Court, indicaling any objection to holding in abeyance u 

l'in:11 oi·dcr on nil of the i!-su~s presented on rehearing. 

lJ. 

ORDER 

Th.:<rL'fo1·e. based on the foregoing, the following arc hereby ORDERED: 

l. 

3. 

l'I' lS SO ORDERED. 

·nm Director ofIOWR shall issue a Final Order d0Len11ining 

makrinI irliury to 1·casonablc inMscason demand and reasonable 

cmryovcr by March 3 t, 2010. 

Pursm1nt to 1.A.R. 13(b )( I 4). Lhis Cuurl sha11 hold in ,1heyance ~iny 

final dcclsion on rehearing until such an order is issued and the 

time period:, fhr liling a molion for rce-0nsidcratio11 and petition for 

judicial review of the new order have expired. 

P,1rtk::. huve seven (7) days frnm the enlry of this Order to submit 

n notice to this Court. indicating nny objection to the C~mrt holding 

in 11bcyam.:e n final order on rehearing. 

JOHN M. MELANSON 
Disti-ict Judge, Pro Tem. 
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NOTICE OF ORDERS 
I.R.C.P. 77(d) 

I, Cynthia R. Eagle-Ervin, Deputy Clerk of Gooding County do hereby certify that 
on the 4 of March 201 O, pursuant to Rule 5(e)(1) the District Court filed in chambers the foregoing 
instrument and further pursuant to Rule 77(d) I.R.C.P., I have this day caused to be delivered a 
true and correct copy of the within and foregoing instrument: Order Staying Decision on Petition 
for Rehearing ... to the parties listed below via the U.S. Postal Service, postage prepaid: 

John Simpson 
P.O. Box 2139 
Boise, ID 83701-2139 

John Rosholt 
Travis Thompson _ 
BARKER ROSHOLT & SIMPSON 
P.O. Box485 
Twin Falls, ID 83303-0485 

C. Tom Arkoosh 
CAPITOL LAW GROUP 
P.O Box 32 
Gooding, ID 83330 

Kent Fletcher 
FLETCHER LAW 
P.O. BOX248 
Burley, ID 83318 

Hoger Ling 
P.O. Box 396 
Rupert, ID 83350-0396 

David Gehlert 
U.S. Dept. of Natural Resources 
1961 South Street, 8th Floor 
D~,CO80294 

'--'Phllip Rassier 
Chrls Bromley 
Idaho Department of Water Resources 
P .0. Box 83720 
Boise, ID 83720-0098 

Notice of Orders 
Certificate of Mailing 
IRCP 77 (d) 

Dean Tranmer 
CITY OF POCATELLO 
P.O. Box 4169 
Pocatello, ID 83204-1391 

Sarah Klahn 
White & Jankowski 
51116th Street, Ste 500 
Denver, Co 80202 

Michael Creamer 
GIVENS PURSLEY 
P.O. Box 2720 
Boise, ID 83701-2720 

Randy Budge 
Candace McHugh 
RACINE OLSON 
P.O. Box 1391 
Pocatello, ID 83204-1391 

Dated: March 4, 2010 

~~--
Cyntlia1tEa{e:ENin, Deputy Clerk 


