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On July 24, 2009, the Court issued its Order on Petition for Judicial Review (“July 24,
2009 Order”™) in this matter. The City of Pocatello {(“Pocatello™) submitied its Petition for
Rehearing on August 14, 2009, Pursuant to the Court’s August 25, 2009 scheduling order on
rehearing, Pocatello hereby submits its Opening Brief in Support of Petition for Rehearing.

INTRODUCTION

In considering the Surface Water Coalition (“SWC”) challenge in this matter, this Court’s
July 24, 2009 Order on Petition for Judicial Review decided that the Director committed an
abuse of discretion by ordering a “replacement water plan” in lieu of certain procedures provided
in the Conjunctive Management Rules (“CMR”):

This is not a situation where the replacement water ordered is consistent with the
timing and in the quantities authorized under the decreed or licensed rights,
leaving no room for disagreement. Rather this is [a] situation where the Director
has extensively applied the provisions of the CMR for purposes of making a
material injury analysis ultimately resulting in adjustments in the timing of
delivery and in the quantities of water authorized under the decrees or licenses.
The Court sees no distinction between the “replacement water plans™ ordered in
this case and a mitigation plan . . . .

Once a mitigation plan has been proposed, the Director must hold a hearing as
determined necessary . . . .

... While the CMR are vague with respect to procedural framework components,
the Idaho Supreme Court acknowledged such buf nonetheless upheld the
constitutionality of these rules in AFRD#2. As such, the Director is required to
follow the procedures for conjunctive administration as outlined in the CMR
when responding to a delivery call between surface and ground water users.

July 24, 2009 Order at 29, 30 (underline emphases added, italic emphases in original).

The Court should clarify ifs determination that the Director’s procedure violated due
process to explain that the remaining process to be afforded to participants is a hearing solely on

the issue of the reliability of the juniors’ proffered replacement water pursuant to CMR 43.

CITY OF POCATELLO’S OPENING BRIEF IN SUPPORT OF PETITION FOR REHEARING 3



When a mitigation plan filed under CMR 43 is contested, there are two appropriate categories of
issues to be resolved at the hearing: what amount of water is necessary to avoid injury, and has
the junior ground water user acquired an adequate supply for that purpose? The first question
(what amount of water is required to avoid injury) is the very same issue determined at the trial
conducted by Hearing Officer Schroeder January 18 through February 5, 2008 (*2008 Hearing”™).
The second question (have the junior ground water users acquired an adequate supply of water to
avoid injury) has not been the subject of a contested case hearing, although a hearing of sorts was
conducted by the Director in June of 2007 regarding Idaho Groundwater Appropriators, Inc.’s (
(referred to herein as “Ground Water Users”) proffered 2007 replacement supplies. See July 24,
2009 Order at 28 (discussion and citations to the record regarding this “limited hearing™).

The Court should clarify its July 24, 2009 Order to explain that the 2008 Hearing on -
appeal of the Director’s May 2, 2005 Amended Order and subsequent Interim Orders afforded all
participants sufficient due process regarding the proper amount of water required to avoid njury
to seniors. Although the hearing was conducted in the context of review of the Director’s injury
finding, the question 1s the same as that raised in a contested CMR 43 matter. To safisfy due
process, any foture CMR 43 hearing regarding the Ground Water Users’ replacement supplies
should be limited to the question of whether the Ground Water Users have obtained adequate
replacement water to salisfy the amounts required by the July 24, 2009 Order in this matter. The
SWC has a right to a hearing on the adequacy of the replacement supplies acquired by the

Ground Water Users, but not to revisit the determination of injury made at the 2008 Hearing.
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ARGUMENT

A. Under CMR 43, participants must first be afforded a hearing on the
Director’s determination of injury which has already occurred in this case.

As the Court noted in its July 24, 2009 Order, the Director properly declined the SWC’s
invitation to simply require delivery of their decreed amounts (which, in the words of the Court,
would leave “no room for disagreement” regarding the amounts of replacement water required)
and properly chose instead to make an analysis of material injury, and the concomitant
replacement supplies required based on the CMR and applicable case law. Because “shut and
fasten” administration of junior water rights, irrespective of actual need, is not the law in Idaho,
any determination of injury made by the Idaho Department of Water Resources (“IDWR” or
“Department”) must involve a hearing to satisfy due process for juniors who may be required to
provide replacement water.! By the same token, as this Court found in its July 24, 2009 Order,
seniors must have the opportunity to challenge, upon a final determination of the Department’s
injury findings, the sufficiency of the juniors’ proffered replacement water. However, in this
case, a CMR 43 hearing regarding the Ground Water Users’ replacement supplies does not
constitute an opportunity for the SWC to revisit the injury determination already made through

the 2008 Hearing.> That issue has already been determined, and under the doctrine of res

! As described in Ground Water Users’ Opening Rehearing Brief, Idaho law also requires a hearing prior to
deprivation of vested property rights. Nettlefon v. Higginson, 98 Idaho 87, 558 P.2d 1048 (1977). As such, the
Court must also resolve whether the Director can order curtailment (or the provision of replacement water) prior to a
hearing on the merits of the seniors’ delivery call,

% Since 2005, the SWC has sought delivery of its water rights pursuant to the face of its licenses and/or decrees. In
doing so, SWC has disregarded fundamental principles of Idaho water law by ignoring the requirements of
beneficial use and of satisfying Idaho constitutional standards regarding public interest, waste, efficient diversion,
reasonableness and maximum and optimum use. See Idaho Const. art. XV, §§ 1, 3, 5, 7. To date, virtually every
court and deliberative body to consider this draconian view of Idaho water law—which effectively reduces a water
right to a priority date without more—has rejected the SWC’s arguments out of hand. See, e.g., American Falls
Reservoir Dist. No. 2 v. Idaho Dep 't Water Resources, 143 Idaho 862, 875, 154 P.3d 433, 446 (2007) (“AFRD#2™);
July 24, 2009 Order; Hearing Officer Schroeder’s Opinion Constituting Findings of Fact, Conclusions of Law and
Recommendation of April 29, 2008; Director’s Final Order Regarding the Surface Water Coalition Delivery Call of
September 5, 2008; Director’s Order Denying Surface Water Coalition’s Motion for Partial Summary Judgment of
May 31, 20006; Director’s Amended Order of May 2, 2005.
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judicata, which has been applied to administrative determinations in Idaho. As the Supreme
Court found:

The doctrine of res judicata applies to administrative proceedings. Hansen v.
Estate of Harvey, 119 Idaho 333, 806 P.2d 426 (1991); J & J Contractors/O.T.
Davis Constr. v. State by Idaho Transp. Bd., 118 Idaho 535, 797 P.2d 1383
(1990). In Joyce v. Murphy Land & Irrigation Company, 35 Idaho 549, 553, 208
P. 241, 242-43 (1922), this Court stated that the scope of the doctrine of res
judicata was as follows:

We think the correct rule to be that in an action between the same

parties upon the same claim or demand, the former adjudication

concludes parties and privies not only as to every matter offered

and received to sustain or defeat the claim but also as to every

matter which might and should have been litigated in the first suit.
The ‘sameness' of a cause of action for purposes of application of the doctrine of
res judicata is determined by examining the operative facts underlying the two
lawsuits. Houser v. Southern Idaho Pipe & Steel, Inc., 103 Idaho 441, 649 P.2d
1197 (1982).

Sagewillow, Inc. v. Idaho Dep 't of Water Resources, 138 Idaho 831, 844, 70 P.3d 669, 682

(2003) (emphasis added).

In the context of the captioned matter, the Director properly made a preliminary
determination of injury to the calling water right. It is the duty of the Director to administer
water rights and curtail juniors only when necessary to supply the rights of a senior, and the
Director is authorized to acquire additional information as needed to achieve administration.
Idaho Code §§ 42-607, 42-606. Exercise of this administrative discretion is consistent with
Idaho’s constitutional principles of beneficial use without waste, reasonable use in the public
interest, and maximum and optimum utilization. Idaho Const. art. XV, §§ 1,3, 5, 7. To meet
these constitutional requirements, water administration officials have an obligation to look to

more than the paper decree in administering water rights, and must first determine need as a part
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of injury.® The 2008 Hearing afforded all parties the opportunity to contest the injury
determination made by the Director; all that remains is the question of whether the juniors’
replacement supplies are adequate.
B. Although as discussed supra, the intent of the Court’s July 24, 2009 Order
appears to be consistent with Idaho law, clarification of the July 24, 2009

Order regarding subsequent hearings under CMR 43 in the captioned matter
is necessary to facilitate actions on remand is necessary.

Because the Director’s preliminary determinations regarding the magnitude of injury (as
contained in the May 2, 2005 Amended Order) were tested via the 2008 Hearing, the Court
should clarify its July 24, 2009 Order to state that the only error on the part of the Director in this
regard was his failure to hold a CMR 43 hearing regarding the adequacy of the juniors’ proffered
replacement water. As the Court found in its July 24, 2009 Order, there is no distinction between
“replacement water plans” and mitigation plans. In AFRD#2, the Idaho Supreme Court found
that by ordcring that juniors provide “replacement water” to replace injurious ground water
depletions, the Director’s action in response to the delivery call was timely. AFRD#2, 143 Idaho
at 875, 154 P.3d at 446. The AFRD#2 Court went on to note that “[i|ncident to the [Director’s
May 2, 2005 Amended Order] the parties were entitled to a hearing.” Id. In 2007, at the time the
Court resolved the facial constitutional challenge to the CMR brought by the SWC, the timing
and—importantly, for purposes of this petition on rehearing—the scope of the hearing were still

in question.*

? A senior appropriator, “regardless of the amount of their decreed right”, is not entitled to “the use of more water
than can be beneficially applied on the lands for the benefit of which such right may have been confirmed.” Briggs
v. Golden Valley Land & Cattle Co., 97 Idaho 427, 435 n.5, 546 P.2d 382, 390 n.5 (1976); Idaho Code § 42-220.
See also Arkoosh v. Big Wood Canal Co., 48 Idaho 383, 395-96, 283 P. 522, 525-26 (1929) (an appropriator is
entitled only to the amount necessary for beneficial use).

* The AFRD#2 Court noted: “Although both IGWA and American Falls exercised their right to a hearing and one
was set, American Falls filed this action with the district court on August 15, 2005, before the heating could be held.
Subsequently, American Falls requested stays and continuances in the hearing schedule, one of which requested that
the hearing be reset to no sooner than June 15, 2006. It appears that American Falls preferred to have its case heard
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As this Court noted in the July 24, 2009 Order IDWR held a hearing from January 18 to
February 5, 2008 regarding the Director’s determination of injury. July 24, 2009 Order at 7.
The Director’s determinations in the May 2, 2005 Amended Order regarding the magnitude of
injury o the SWC’s water rights caused by junior ground water pumping were affirmed by the
Hearing Officer and have not been disturbed at any point on appeal. /d. at 7-8. Just as this Court
found no distinction between replacement water plans and mitigation plans, there is no difference
in this case between the findings that resulted from the 2008 Hearing regarding magnitude of
injury and the findings called for under CMR 43—the amount of replacement water necessary to
avoid mjury to seniors. The only thing that remains, therefore, at a CMR 43 hearing is the
opportunity for the SWC test the adequacy of the juniors’ proffered replacement supplies.

CONCLUSION

As described above, Idaho law does not require a junior to simply obtain replacement
water in response to the Department’s initial order in a delivery call. By the same token, once
the amount of injury is determined, the senior may have a legitimate basis to raise issues with the
adequacy of the replacement supply obtained by the juniors. In this matter, the parties have been
accorded the opportunity for a hearing regarding the first inquiry: was the Director’s
determination regarding the magnitude and amount of the SWC injury due to ground water
pumping correct? To satisfy CMR 43, the next step is to have a hearing on the adequacy of the
mitigation supplies to be provided.

THEREFORE, Pocatello respectfully requests that the Court now clarify its holding on
page 30 of this Court’s July 24, 2009 Order on Petition for Judicial Review, to include the

following clarifying language (underlined):

outside of the administrative process and went to great lengths, first to remove the case from the administrative
process and second, to delay the hearing.” 7d.
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While the CMR are vague with respect to procedural framework components, the
Idaho Supreme Court acknowledged such but nonetheless upheld the
constitutionality of these rules in AFRD#2. As such, the Director is required to
follow the procedures for conjunctive adminisiration as outlined in the CMR
when responding to a delivery call between surface and ground water users. For
procedural purposes, the hearing held in this matter met the requirements of the
CMR and due process insofar as it provided the opportunity for a hearing on the
Director’s injury finding: prospectively, in order to provide all participants with
due process and an opportunity to be heard on the issue of replacement water,
IDWR may hold a hearing on the adequacy of the juniors’ replacement supplies
pursuant to the procedure outlined in the CMR to provide timely replacement
water in the amounts specified in the Director’s May 2. 2005 Amended Order.

Respectfully submitted this 8% day of October, 2009.

CITY OF POCATELLO ATTORNEY’S OFFICE
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A. Dean Tranmer
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By 67\4/ {“-* \( —

Sarah A. Klahn

Attorneys for City of Pocatello
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