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RECEIVED 

JUL 2 4 1997 

RINGERT CLARK 

IN TIIE DISTRICT COURT OF THE FIFTII JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

In Re SRBA 

Case No. 39576 

STATE OF IDAHO ) 
) ss. 

County of Ada ) 

) 
) 
) 
) 
) 

Subcase Nos. 36-02356, 36-07210, 36-
07427, 36-07720 

AFFIDAVIT OF 
DAVID R. TUTHILL, JR. 

David R. Tuthill, Jr., being first duly sworn, deposes and states as follows: 

1. My name is David R. Tuthill, Jr. I am the Adjudication Bureau Chief for the 

Idaho Department of Water Resources (IDWR). 

2. My work address is Idaho Department of Water Resources (IDWR), 1301 North 

Orchard, Boise, Idaho 83706. I reside in Boise, Idaho. 
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3. My educational background includes a Bachelor of Science degree in agricultural 

engineering from Colorado State University at Fort Collins, Colorado, in 1974, and a Master 

of Science degree in civil engineering from the University of Colorado at Boulder, Colorado, 

in 1975. I have also attended and presented papers at numerous seminars on water rights 

investigation and administration. 

4. I have been registered as a professional engineer in Idaho since 1979. 

5. I have worked for IDWR for 21 years in the following positions respectively: 

Adjudication Section Supervisor; Payette Adjudication Supervisor; Water Allocation Section 

Supervisor; Regional Office Manager of IDWR's Western Regional Office; and currently as 

Adjudication Bureau Chief. In these positions I have investigated hundreds of water rights, 

including reviewing their descriptions in decrees, licenses and permits. I have supervised the 

distribution of water to water right holders and resolved disputes between competing water users. 

I have extensive first-hand knowledge of how water rights for a variety of uses interact with 

other water rights from the same source. I have extensive first-hand experience with the 

difficulty of resolving disputes between water right holders when the water use under a right is 

not adequately described. 

6. I am familiar with the factual and legal basis for IDWR's policy regarding 

recommendation of facility volume parameters for fish propagation rights. I have personal 

knowledge of fish propagation facilities and their uses, and the impact those water uses have on 

other water rights from the same source. 

7. I have either personal knowledge of the facts I testify to in this Affidavit, or they 
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are available to me from IDWR records and personnel, and are the type of facts or data that are 

regularly and customarily considered by experts in the field of water use and water right 

investigation and administration to be a reasonable basis to form an opinion about such water 

use or water right. 

8. I adopt as my testimony and incorporate in this Affidavit the Report Regarding 

IDWR's Recommendation of Fish Propagation Facility Volume Pursuant to Claim to Water 

Right Nos. 36-02356, 36-07210, 36-07427, 36-07720 dated July 22, 1997, attached to this 

Affidavit as Exhibit 1. 

9. In Exhibit 1 I set forth my factual understanding of the law which underlies my 

opinion on behalf of IDWR regarding its use of facility volume to describe fish propagation 

water rights. Charles L. Honsinger, Deputy Attorney General, assisted me in laying out this 

description. To the extent, if any, these statements are inaccurate as a matter of fact, the 

opinions expressed in my report may change. 

FURTIIER YOUR AFFIANT SAYETII NAUGHT 

DAVID R. TUTIIlLL, JR. 

SUBSCRIBED AND SWORN to before me this g) Jt:I day of 0.4::: , 1997 . 

. 1L111 ~ 
Notary Public for t State of Idaho 
Residing at: ~ 
My commission expires: '.,,2 ~ 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the J_l!'J&ay of ~ , 1997 
I caused to be setved by First Class U.S. Mail, a true and correct copylhe foregoing 
document on the following person(s): 

Norman M. Semanko 
Rosholt, Robertson & Tucker 
Box 1906 
Twin Falls, ID 83303 

Laird Lucas 
Land & Water Fund of the Rockies 
Box 1612 
Boise, ID 83701 

Daniel Steenson 
Ringert Clark 
Box 2773 
Boise, ID 83701-2773 

Person Mailing Documents 
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REPORT REGARDING IDWR'S RECOMMENDATION OF FISH PROPAGATION 
FACILITY VOLUME PURSUANT TO CLAIM TO 

WATER RIGHT NOS. 36-023S6, 36-07210, 36-07427, 36-07720 

In Re SRBA 
Twin Falls County Civil Case No. 39576 

Sub-Case Nos. 36-02356, 36-07210, 36-07427, 36-07720 

Report to the SRBA District Court 

Prepared by David R. Tuthill Jr. , Adjudication Bureau Chief 
Idaho Department of Water Resources 

July 22, 1997 
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David R. Tuthill Jr., Adjudication Bureau Chief, Idaho Department of Water Resources 
(IDWR) submits this report regarding claim to water right nos. 36-02356, 36-07210, 36-07427, 
and 36-07720 in compliance with I.R.B. 706. Mr. Tuthill will be available as a witness to 
testify regarding IDWR's position as to this issue. 

LEGAL PRINCIP~ UNDERLYING 
RECOMMENDATION OF FACILITY VOLUME 

IDWR's conclusion that water rights for fish propagation facilities should be described 
by the facility volume rests upon the following legal principles. These principles are not 
described for purposes of legal argument, but simply for the purpose of laying the framework 
for the Department's ultimate conclusion regarding the necessity of describing fish propagation 
rights with facility volume. If these principles are erroneous or inaccurate the conclusions 
reached in this report may change . 

~ . 

1. In the SRBA, IDWR must make .recommendations as to the extent of beneficial 
use and administration of each water right under state law . 

2 . IDWR recom~ends facility volume in fish propagation rights pursuant to I. C. 
§42-1411(2)(k) and J.C. §42-1411(2)(j). 

3. Beneficial use is the basis, measure and extent of a water right. 

4. 

5. 

The description of beneficial use is the description of the water right . 

Different beneficial uses are described in different ways. 

6 . The description of a water right should be adequate for the Department of Water 
·Resources to administer it vis a vis other water rights. 

7. To the extent necessary to satisfy their rights, water right holders are en tided to 

~ -'"~~ of both water quantity ~ -q1i!!~ty~!?,!1 .• ~~~,.!~~!.._source as -~~ 9:I~_.¥~_2.[ th!!! 
app~nation Qf. wa,ter. 

8. The beneficial use of water pursuant to a water right cannot be changed or 
enlarged in such a way that other ·-water right holders on a source will be injured. 

9. Authority to regulate for purposes of maintaining and improving water quality is 
primarily vested in the Division of Environmental Quality, Department of Health and Welfare. 
However, there are numerous instances in which water quantity issues within IDWR,s area of 
responsibility affect water quality issues. For example, water quality may be an issue to be 
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REPORT REGARDING IDWR'S RECOMMENDATION OF FISH PROPAGATION FACILITY VOLUME 
PURSUANT TO CLAIM TO WATER RIGHT NO. 36-02356, 36-07210, 36-07427, 36-07720 

considered as part of the public interest criteria for applications to appropriate water, 
applications to amend permits to appropriate water, and applications for changes in use of water 
rights. 

FACTUAL BASIS FOR RECOMMENDATION OF FACILITY VOLUME 

1. The majority of fish propagation facilities divert water from a spring or stream 
into ponds or raceways where the fish are raised. This diversion reduces the quantity of water 
in the stream at the diversion point. The water is then released from the raceway or pond back 
into a stream or river. 

2. Be.cause of the nature of this use it is primarily non-consumptive in tenns of water 
quantity. There is some evaporation loss from the ponds or raceways and some amount of 
transient storage. In tenns of water quality this use has a greater impact than many other uses. 
As water is discharged from the fish propagation facility, it carries some wastes from the fish 
propagation operation which can render it unusable for downstream uses requiring high quality 
water. 

3. In Idaho many fish propagation facilities are in the Thousand Springs area of the 
Snake River Canyon. They are located there be.cause of the availability of consistently clean, 
cold water flowing from the Thousand Springs of the Snake Plain Aquifer. The springs flow 
from the rims, walls and floor of the canyon and fonn surface streams flowing to the Snake 
River. 

4 . Water from the springs and streams is diverted by canals or pipelines into the fish 
propagation facilities. Several fish propagation facilities can be located on the same stream, 
some with diversion points downstream from the return flows of upstream fish facilities. The 
downstream fish propagation facility or other user may depend upon a particular quality of water 
being returned to their source from the upstream fish propagation facility. 

5. Other appropriators often divert water from the same spring or stream source as 
does a specific fish propagation facility. These appropriators might be affected by the timing 
or the quantity of the diversion into that facility. 

6. Because the springs are fed by the aquifer above the Snake River Canyon, 
groundwater appropriators diverting from the aquifer may also be affected by the timing or the 
quantity of diversions into fish propagation facilities. 

7. When fish facilities are constructed the raceways or ponds have a particular 
volume. 'This volume generally relates to the number of fish the water user can raise and the 
water treatment neede.d for return flows to meet water quality standards . 
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REPORT REGARDING IDWR'S RECOMMENDATION OF FISH PROPAGATION FACILITY VOWME 
PURSUANT TO CLAIM TO WATER RIGHT NO. 36-02356, 36-07210, 36-07427, 36-07720 

8. An indicating factor of both the diversion rate necessary for and the volume of 
water used in a fish propagation facility is the facility's volume. If the facility volume should 
change, there is a possibility that the diversion rate and diversion volume or discharge amount 
would also change. This could result in an expansion of the right and cause possible injury to 
other water right holders. 

9. Significant expansions in facility volume can result in injury to other water users, 
even where there is no increase in diversion rate, by increasing the diversion volume (generally 
by diverting the same diversion rate for-longer periods of time), by increasing the consumptive 
use (generally due to treatment required to meet water quality standards prior to discharge into 
a water source), or by decreasing water quality. 

IO. Facility volume expansions can also result in an increase in water quality. Thus, 
IDWR will not necessarily prevent such expansions; instead, it will use the parameter as an 
indicator suggesting that it should investigate the impacts of the expansion. 

11. An increase in facility volume may result in an increase in production. An 
increase in production may affect other water users should a senior fish propagator make a call 
on the resource. If a water right holder junior to the fish propagator is required to mitigate 
injury to the senior .fish propagator, mitigation for increased production from the increase in 
facility volume·would injure the junior. 

12. An increase in facility volume may affect the public interest in such matters as 
the impacts of increased production, or the impact of the expansion on water quantity or quality. 
The facility volume parameter gives other users and the public notice of the expansion, and 
triggers IDWR',s .publicJii~rest review. 

13. IDWR has described water rights for fish propagation purposes with facility 
volume parameters in licenses since 1979, pursuant to an Administrator's Memorandum to the 
Regional Offices and Water Allocation Section. Before 1979, IDWR did not include a facility 
volume descriptor in fish propagation water right licenses. The impetus for inclusion of facility 
volume in fish propagation water rights was to prevent the impact of fish propagation facilities 
on each other relative to water quality . 
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REPORT REGARDING IDWR'S RECOMMENDATION OF FISH PROPAGATION FACIUTY VOLUME 
PURSUANT TO CLAIM TO WATER RIGHT NO. 36-02356, 36-07210, 36-07427, 36-07720 

CONCLUSIONS 

It is my opinion, on behalf of IDWR, that: 

1. The extent of beneficial water use at fish propagation facilities is quantified, in 
part, by the particular facility's volume. An accurate description of a fish propagation water 
right should include facility volume. 

2. An increase in facility volume at a fish propagation facility alerts IDWR to a 
potential change in the beneficial use of the associated water right, and gives it the ability to 
determine whether the increase results in an expansion of the right and injury to other users, 
be.cause of either water quantity or water quality impacts, or both. IDWR considers the water 
quality aspect as complementary to the primary purpose for inclusion of facility volume 
descriptors in water rights; that of defining the extent of beneficial use. 

3. An increase in the facility volume parameter at a fish propagation facility provides 
notice to the public that its interest in water quality, water quantity, or in the impacts of 
increased production may be affected by the expansion of the facility. 

4. Facility volume is an imperfect parameter with which to describe the extent of 
beneficial use of a fish propagation water right. For example, an increase in a fish propagation 
facility's volume in some cases may actually lessen the water quality impact that the facility has 
on other water rights. However, as mentioned above, the parameter defines the extent of 
beneficial use of a water right used for fish propagation purposes and serves as a benchmark by 
which IDWR or other parties can determine whether the impacts of any expansion in the facility 
may injure other water rights. 

5. Water rights should explicitly describe fish propagation facility volume to allow 
for effective protection of water rights and water uses that may be impacted by the fish 
propagation use. This is the most convenient and effective means to define and administer water 
rights with sufficient specificity to prevent significant expansions in facility volume that may 
result in enlargement in use of the right or injury to other water rights . 
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REPORT REGARDING IDWR'S RECOMMENDATION OF FISH PROPAGATION FACILITY VOWME 
PURSUANT TO CLAIM TO WATER RIGHT NO. 36-02356, 36-07210, 36-07427, 36-07720 

~ 
RESPECTFULLY SUBMITTED this zz, day of __ d4--,-----' 1997. 

~P,~~L. 
David R. Tuthill (} 
Adjudication Bureau Chief 
Idaho Department of Water Resources 
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SUPPLEMENTAL REPORT REGARDING IDWR'S RECOMMENDATION OF FISH 
PROPAGATION FACILITY VOLUME PURSUANT TO CLAIM TO 

WATER RIGHT NOS. 36-02048, 36-02703, 36-02708, 36-04013A, 36-04013B, 36-
04013C, 36-07040, 3.o7083, 36-07141, 36-07201, 36-07218, JtJ.07S68 

In Re SRBA 
Twin Falls County Civil Case No. 39576 

Sub·Case Nos. 36-02048, 36-02703, 36-02708, 3&04013A, 36-04013B, 36-04013C, 36-
07040, 36-07083, 36-07141, 36-07201, 36-07218, 36-07568 C. ,~.. ,, ...... 

Supplemental Repon to the SRBA District Court 

Prepared by David R. Tuthill Jr., Adjudication Bureau Chief 
Idaho Department of Water Resources 

December 15, 1997 
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David R. Tuthill Jr., Adjudication BuJ Chief, Idaho Department of Water Resources 
(IDWR) submits this report regarding claim to ater right nos. 36·02048, 36-02703, 36-02708, 
36-04013A, 36-04013B, 36--04013C, 36-07040, 36-07083, 36--07141, 36--07201, 36·07218, and 
36-07568 in compliance with I.C. § 42·1412(4) .• 'Mf. Tuthill will be available as a witness to 
testify regarding IDWR' s position as to this issue. -

LEGAL PRINCIPLES UNDERLYING 
RECOMMENDATION OF FACILITY VOLUME 

IDWR' s conclusion that water rights for fish propagation facilities should be described 
by the facility volume rests upon the lepl principles listed below. These principles are not 
described for purposes of legal argument, but simply as a matter of fact, in that they underlie 
the Department's ultimate conclusion regarding the necessity of describing fish propagation 
rights with facility volume. If the Coun determines that IDWR's understanding of the 
applicable legal principles is erroneous or inaccurate the conclusions reached in this report may 
change. 

1. In the SRBA, IDWR must make recommendations as to the extent of beneficial 
use and administration of each water right under sta.te law. 

2. Extent of beneficial use is the ultimate basis and measure of a water right under 
state law_ 

3. A description of the beneficial use is the description of the water right. This 
description is generally provided by identifying the elements listed in I.C . § 42-141 l(a) - (h) 

4. Some beneficial uses cannot be fully described using the elements listed in I.C. 
§ 42-l41l(a) - (h), so additional elements are provided for in I.C. §42-L411(2)(i) and (j). I.C.§ 
42-141 l9(i) provides that the director shall determine "conditions on the exercise of any water 
right included in any ... license .... " I.C.§ 42-14119(j) provides that the director shall 
determine ~ such remarks and other matters as are necessary for definition of the right, for 
clarification of any element of a right, or for administration of the right by the director." 

S. IDWR recommends facility volume for fish propagation rights pursuant to I.C. 
§42-1411(2)(i) and (j). 

6. The description of a water right should be adequate for the Department of Water 
Resources to administer use of the water right. 

7. The extent of beneficial u5': _o( water pursuant to a water right cannot ~ increased 
without obtaining a new right for thc(enlarged µse in accordance with state law. 

SUPPLEMENTAL REPORT REGAR.DING IDWR'S RECOMMENDATION OP FISH PROPAGATION 
fACIUTY VOLUME· page 2 
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FACTUAL BASIS FOR RECO!\fMENDATION OF FACILITY VOLUME 

1. The majority of fish propagation facilities divert water from a spring or stream 
into ponds or raceways where the fish are raised. This diversion reduces the quantity of water 
in the stream at the diversion point. The water is then released from the raceway or pond back 
into a stream or river. 

2. Because of the nature of this use it is primarily non-consumptive in tenns of water 
quantity. There is some evaporation loss from the ponds or raceways and some amount of 
transient storage. In tenns of water quality this use has a greater impact than many other uses. 
As water is discharged from the fish propagation facility, it carries some wastes from the fish 
propagation operation which can render it unusable for downstream uses requiring high quality 
water. 

3. In Idaho many fish propagation facilities are in the Thousand Springs area of the 
Snake River Canyon. They are located there because of the availability of consistently clean, 
cold water tlowing from the Thousand Springs of the Snake Plain Aquifer. The springs flow 
from the rims, walls and floor of the canyon and fonn surface streams flowing to the Snake 
River. 

4 . Water from the springs and streams is diverted by c.anals or pipelines into the fish 
propagation facilities. Several fish propagation facilities can be located on the same stream. 
some with diversion points downstream from the return flows of upstream fish facilities . The 
downstream fish propagation facility or other user may depend upon a particular quality of water 
being returned to their source from the upstream fish propagation facility. 

5. Other appropriators often divert water from the same spring or stream source as 
does a specific fish propagation facility . These appropriators might be affected by th~ timing 
or .the quantity of the diversion into that facility . 

6. Because the springs are fed by the aquifer above the Snake River Canyon, 
groundwater appropriators diverting from the aquifer may also be affected by the timing or the 
quantity of diversions into fish propagation facilities. 

7. When fish facilities are constructed the raceways or ponds have a particular 
volume. This volume generally relates to the number of fish the water user can raise and the 
water treatment needed for return flows to meet water quality standards . 

8. An indicating factor of both the diversion rate necessary for and the volume of 
water used in a fish propagation facility is the facility's volume. If the facility volume should 

SUPPLEMENTAL REPORT REGARDING IDWR'S RECOMMENDATION OF FISH PROPAGATION 
F ACIUTY VOLUME • page 3 
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change, there is a possibility that the diversion rate and diversion volume or discharge amount 
would also change. This could result in an expansion of the right and cause possible injury to 
other water right holders. 

9. Significant expansions in facility volume can result in injury to other water users, 
even where there is no increase in diversion rate, by increasing the diversion volume (generally 
by diverting the same diversion rate for longer period! of time), by increasing the consumptive 
use (generally due to treatment required ro meet water quality standards prior to discharge into 
a water source), or by decreasing water quality. 

10. An increase in facility volume may result in an increase in the beneficial use - fish 
production. An increase in production may affect other water users should a senior fish 
propagator make a call on the resource. If a water right bolder junior to the fish propagator is 
required to mitigate injury to the senior fish propagator, mitigation for increased beneficial use 
from the increase in facility volume would injure the junior. 

11. Facility volume expansions can also result in improvement in water quality. Thus, 
IDWR does not necessarily prevent such expansions; instead, it uses the parameter as an 
indicator suggesting that it should investigate the impacts of the expansion. 

12. An. increase in facility volume may affect the public interest in such matters as 
the impacts of increased production, or the impact of the expansion on water quantity or quality. 
The facility volume parameter gives other users and the public notice of the expansion, and 
triggers IDWR's public interest review . 

J3 . IDWR has described water rights for fish propagation purposes with facility 
volume parameters in licenses since 1979, pursuant to an Administrator's Memorandum to the 
Regional Offices and Water Allocation Section. Before 1979, IDWR did not includl'! a facility 
volume descriptor in fish propagation water right licenses. · 

14 Pursuant to the Idaho Supreme Court's decision in Sholcal"v, Dunn. 109 Idaho 
330, . 707 P. 2d 441 (1985), when water right permits for fish facilities are applied for, plans 
.. sufficient to generally apprise the public of the efficacy of the proposed use and of its potential 
impact" are submitted to IDWR. as part of the licensing process. These plans show, among 
other things, the facility volume. 

14.a. Water right licenses were issued for right numbers 36-07201, 36-07218 and 36-
07568 by IDWR. E.ach of these licenses contained a facility volume condition on the license. 
1be licensee did not appeal the inclusion of the facility volume condition and it became a final 
condition on the water right licenses. 

SUPPLEMENTAL REPORT REGARDING JDWR'S RECOMMENDATION Of FISH PROPAGATION 
FACILITY VOLUME· page 4 
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1 S The facility volume condition for water rights for fish propagation facilities is 
an UDJX>rtllnt parameter to define and measure the extent of beneficial use of water used for fish 
propagation. Although facility volume provides an indicator of potential water quality impacts 
if fish propagation facilities are enlarged, this is not the primary reason for including facility 
volume as a descriptive element for fish propagation water rights. 

CONCLUSIONS 

It is my opinion, on behalf of IDWR, that: 

l. The extent of beneficial water use at fish propagation facilities is quantified, in 
part, by the particular facility's volume. An accurate description of a fish propagarion water 
right should include facility volume. 

2. An increase in facility volume at a fish propagation facility alerts IDWR to a 
potential enlargement in the beneficial use of the associated water right, and gives IDWR the 
ability to detennine whether the increase results in an expansion of the right and injury to other 
users, because of either water quantity or water quality impacts, or both. IDWR considers the 
water quality aspect as complementary to the primary purpose for inclusion of facility volume 
descriptors in water rights; that of defining the extent of beneficial use. 

3. An increase in the facility volume parameter at a fish propagation facility provides 
notice to the public that its interest in water quality, water quantity, or in the impacts of 
increased beneficial use may be affected by the exoa.nsion of tpe facility. 

4. Although, an increase in a fish propagation facility's volume in sqtne cases may 
acrually lessen the water quality impact that the facility has on other water rights, the parameter 
defines the extent of beneficial use of a water right used for fish propagation purposes and serves 
as a benchmark by which IDWR or other pa.rues can determine whether the impacts of any 
expansion in the facility may injure ocher water rights. 

5. Water rights should explicitly describe fish propagation facility volume to aUow 
for effective protection of water righcs and water uses that may be impacted by the fish 
propagation use. This parameter is the most effective means to define and administer water 
rights with sufficient specificity to prevent significant expansions in facility volume that may 
result in enlargement in use of the right and injury to other water rights. 

6. For those water rights originally licensed with a facility volume conditiOt\, that 
condition should be included in the coun's decree to avoid a collateral attack on the license 
conditions. 

SUPPLEMENTAL REPORT REGARl>lNO [oWR·s RECOMMENDATION OF FISH PROPAGATION 
F ACIUTY VOLUME - page 5 
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RESPECTFULLY SUBMII IED this ;5·taay of u<t:b~ 

David R. Tuthill 
Adjudication Bureau Chief 
Idaho Department of Water Resources 
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North Snake Ground Water District 

Josephine P. Beeman 
Dana L. Hofstetter 
BEEMAN & HOFSTETTER, P.C. 
608 West Franklin Street 
P. 0. Box 1427 
Boise, ID 83701-1427 
(208) 388-8900 
(208) 388-8400 (Facsimile) 
beehof@micron.net 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE ST A TE OF IDAHO: IN AND FOR TWIN FALLS COUNTY 

In Re SR.BA 

Case No. 39576 

) 
) 
) 
) 
) 

Subcase Nos. 36-02356, 36-07210, 
36-07427, and 36-07720 
(Blue Lakes) 

REPLY BRIEF IN SUPPORT OF 
MOTION TO ALTER OR AMEND 

ln their June 5, 1998 Brief, the Claimant, Blue Lakes Trout Farm, Inc. ('·Blue Lakes"), 

claims that facility volume is not necessary· to define or administer fish propagation rights. ln 

reaching this conclusion, Blue Lakes asserts that (1) there is no factual relationship between 

facility volume and fish production; (2) the diversion rate and diversion volume in the Special 

Master's Recommendations are sufficient to define the quantity element for these fish 

propagation rights; and (3) .facility volume is not necessary for mitigation purposes. For the 

reasons discussed below, Blue Lakes' conclusion and the premises upon which. it is based 

misconstrues the potential impact of fish facility expansions on junior water users. 

Rcl'LY BRIEF !N SUPPORT OF MOTION TO ALTER OR AMEN!) (Blue Lakes}- Page I 



1. Lanzer Facilitie~ Us~ More Water and Produce More Fub. 

Blue Lakes refers to an IDWR Memorandum as support for the principle that facility 

volume is unrelated to fish production. Blue Lakes' June 5, 1998 Brief; at 9. The referenced 

Memorandum apparently states, "production is usuaJly based on the amount of water available 

ntther than the amount ofland or the size of the facilities ." This statement does not assert, as 

Blue Lakes claims, that there is no relationship between facility volume and production. Rather, 

the statement merely indicates that amount of water available is typically the constraint for fish 

production rather than the amount of land or the size of the facilities. That is to say, land to 

expand facilities is typically more readily available than additional water. This statement, 

however, does not disavow any con.nection between facility volume and fish production as Blue 

Lakes asserts. 

Blue Lakes funher refers to the testimony of its witness James E. Parsons as confirming 

that, "Blue Lakes' production is dependent upon the rate: of flow, not the size of the facilily.'' 

Blue Lakes· June 5, /998 Brief at 9. Tn all of Mr. Parsons' testimony, there is actually only one 

question concerning the relationship between facility volume and production: 

Q: We talked about this morning with Mr. Tuthill, you were present, asked 
him whether production was based on the amount of water available as a 
diversion rate and diversion volume or the size of the facilities. And the 
memo that we looked at seems to suggest that it is in fact based on the 
amount of water and not oo the size of the facihties. 

Would you agree with that conclusion? 

A: l would. Typically we estimate production based on pounds that we can rear per 
cubic feet per second of water. So on a flow-rate basis. 

September 4, 1997 Trial Transcript, pp. 205-06, LL. 21-6 (attached hereto as Exhibit A) . Here, 

Mr. Parsons states that fish production is usually described in terms of pounds per cubic feet per 

second of water. However, his response does not specifically exclude a relationship between 

production and facility size_ 
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One would expect a relationship among facility size. the amount of water used, and the 

rate of production. It only makes sense that a larger facility would require the use of more water 

and be able to produce more fish. Thus, fish production is not necessarily limited by the quantity 

of water rather than the size of the facilities. There is a relationship between the size of the 

facility and the amount of water used. One woul.d expect that larger facHit1es would require more 

water and be able to produce more fish. 

[n the Brief in Suppori of Morion to Alter or Amend, the North Snake Ground Water 

District ("NSGWD") provided a hypothetical in which thic average rate of diversion mcrcascd as 

a result of facility expansion. AI, explained in the nypothetical, a fish propagation facility could 

increase fish production while remaining withjn their maxjmum allowed diversion rate by 

increasing their facility volume and their average rate of diversion. This hypothetical 

demonstrates the interrelationship of facility size with QQ!h water use and fish production. Blue 

Lak~s has nol «.kmonstraled that it operates continuously at the maximum licensed diversion rate. 

Therefore, the potential exists that water use may increase unless a facility volume quantity is 

designated. 

Nowhere does the record disavow any connection between faciJity volume and the 

amount of production. Actually, a larger fish tank which holds more water also 1s able to hold 

more fish while requiring more fresh water. While Blue Lakes admits the relationship between 

production and the quantity of \vater used. it fails to recognize the concomitant relationship 

among larger facility volumes, increased water use, and increased production. 

2. The Diversion Rates and Diverted Volumes Desimatcd io tJ!e 
Special Master's Res;ommendatjonli Are Not Adequate tq F)dlv DdJue Quantity. 

The diversion rates for these four rights which were included in the water right licenses 

and then adopted in the Director 's Report and Special Master's Recommendations represent 

maximum allowable diversion rates. It is well known that the Hagerman springs typically are 

subject to seasonal variations and that the fish propagation facilities actually may utilize average 
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rates of diversion that are less than the licensed cap. Nevertheless, the diverted volume amot1nts 

in the licenses and in the Director's Report and Specia] Master's Recommendations are 

calculated based on a continuous year-round flow of the maximum allowable diversion rate. 

Thus, the diverted volume amounts for these rights do not add any additional limitation.. The 

diverted volume figures provide for continuous year-round diversion at a maximum allowed 

diversion rate even if the maximum rate of diversjon is not an accurate measure of the actual 

am.ount of water used at the facility . 

The licensed diversion rate which is then 1ncorporated in the Special Master's 

Recommendations does not reflect season.al variations or actual diversion practices. In other 

words, Blue Lakes may be able to increase its production by expanding its facility volume and its 

average diversion rate without exceeding either the rate of d.iversion or diverted volume of its 

water rights as described in its licenses or in the Special Master's RecQrnmendations. Thus, the 

rates of diversion and the diverted volumes as currently specified are not adequate to describe 

current actual beneficial uses for these fish propagation rights . Facility volumes Hre necessary to 

describe the size of the facilities a11d to define the parameters of the current actual beneficial 

uses. 

3. Facility Volume Desi2nati.ons, Subordination Provisions for Water Quantities 
Associated with Facility Expansions. or Some Other LeHI Means Are Necessary 
To Protec:t Junior Users from Expansions in Actual Beneficial Use. 

Blue Lakes argues that facility volume designations are not necessary because IDWR 

cannot force a junior user to provide mitigation and because, at this point, a call by senior 

Hagennan .fish propagators is only hypothetical .. Blue Lakes' arguments do not recognize that 

tM:m though juniors may have the option of either providing mitigation or cwtailing th~ir own 

water use to supply senior users, in either event the junior should not be subject to expansions in 

use post-dating their own water rights. Further, a call by senior Hagerman spring users is more 

than hypothetical; Hagerman area spring users have issued calls in the past and, therefore, a call 
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by a Hagerman fish facility remains a distinct possibility. See Musser v. Higginson, 125 Idaho 

392,871 P.2d 809 (1994). 

ln their Brief in Suppon a/Motion lO Alter or Amend, the NSGWD proposed an 

alternative to fish facility volume designations. NSGWD noted that "fish propagation water 

rights could be conditioned to expressly .i.ndicate that any facility expansions beyond a certain 

original fac.ility volume would be subordinated to existing water rights." Brief in Support of 

Afotion to Alter or Amend, at 9. Under such a provision, junior water users would not be subject 

to a call from or mitigation for facility expansions post-dating their own water rights. Such an 

approach would not prevent Blue Lakes from expanding its facility but would protect junjor 

users from a call associated with such a change. This would address Blue Lakes' concerns for 

operational. freedom and at the same time protect junior users from being curtailed. as a result of 

facility expansions. 

Conclusion 

For the forgoing reasons. facility volumes or other appropriate provisions shoul.d be 

included in the Special Master's Recommendations to protect junior users from expansions of 

fish propagation water uses. 

DATED this 29th day of June, 1998. 

BEEMAN & HOFSTETTER, P.C. 

By~~ 
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M1dti-P.lge m .--------------- ------,---------------- I 

I JAMES E. PARSONS, called as a witness by Claiman.t 

2 Blue Lakes Trout, bein& fust duly swom upon his oadi. 
J ~fied as follows: 

4 DIRECT EXAMINATION 
5 BY MR. SEMANKO: 
6 Q. Good afternoon. How are you? 

7 A. Okay. T.iRd. 

8 Q. It's been a Jong time. Could you please 
9 state your run mune and what you do (or a tiring for 

1 o tbe record'? 
11 A. Okay. My name is lames E. Parsons; md I'm 
12 the research and technical director for Blue Lakes 
13 Trout Farm. 
14 Q. Do you live hen in Twin Fuls or -
l!i A. Yes. 
16 Q. Bow long ba•e you been employed with Blue 

17 Lakes Trout Farm? 
18 A. Five years for Blue Lakes Trout Fann. 
19 Q. Is that in the current i:apacity tbat you're 
:20 in now? 

21 A- Yes. 
:n Q. Do you have additional !Xperience with mh 
23 propagation facilities? 
24- A. An additional 14 yeus workiog as, iA the 

25 technical side of aquaculture. 

l MR. SEMAN.KO: That was Exhibit No. 11, 

2 Your Hoaor. 
3 Q. {BY MR. SEMANKO} There', hem a Jot ol talk 

£ today about inaeasinc facility •olume. 
5 fint of ally just ror tbe recocd, to yocar 
6 knowledge does Blue Lakes Trout Farm bave any current 

7 plam to expaad tbeir Cacilitifl51 
a A .. No. Not uoless you coasider adding 31lother 

9 dam board. 
10 Q. !notber dam board, okay. 
11 A. y~ 
12 Q. Ba•e you submitted aoy appliclfioas to 

13 expand your facilities? 
14 A. No. 
15 Q. To appropriate moR waCCI'? 
16 A. No. 

11 Q. To tramfer or change tbe ~ of use? 
I& A. No. 
19 Q. In yo..- opidion would an iocrease in 
20 facility volume at your pfant result in your inability 
21 to meet your point sow:ce national pollutioo discharge 
22 eliminatioa syscan, NPDES. permit requirementS? As a 

23 ~ty, would that bappea? 
24 A. No. No. that would have to be COD$ldered in 

25 any bcility e1paasi011 that we would undertake. We 
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Q. At a specific location ot' -
2 A. Eight years with Oear Springs, and then 

3 previous to dw in Oregon widm propagation. 
4- Q. And Clear Lakes is in tbi., same Mid Snake 
s stret.ch; is t.bat con-ect'! 
Ii A. Ye$. 
1 MR. SEMANKO: I migjrt leave it to chc spcciaJ 
a master. If he has my questions about how tbe facility 
9 operates, I'm going to leave thal wide open for you co 

10 go ahead aud ask those queslioos ra&ber Iha same 
11 dlrou.gh dw, not knowing whedler you need. that or 
11 1101. We've got the maps and aa aerial photo as well. 

13 So if we uc:ed to do that. I cbiok mat would bo die 
14 best way to baudle it. 
l5 Q. (BY Mil. SEMANKO) Are you familiar with tile 

16 facility voJume at Blue Lam Trout .Farm? 

17 A. Yes. 
18 Q. And you' •e caJadared dm; .isn't tbat 
19 mrrect? 
20 A. Y~. 
21 Q. That's one of our shibiis. Yoo can see it 
zz from .here.. 
:3 And did you calcui.u: elm ~ 

:24 A- Yes. It bas both opentmf capacity as it 
25 was aw pu:i:ic:u1u day aod tbe total capacicy. 

t would have to be able to meet those parameters and 
2 prove that we could before goiug zbead with r.bc 

'.! project. 
-' Q. Who would you have to prove that to? 
5 A. DEQ. 
6 Q. They would JIOl let }'(RI. ecpand Jf'lllr facility 
7 if it acbiffed sud,. a rault? 
3 A. RighL 

9 Q. Who alfflllltly regulates your facility other 

10 tbanDEQ? 
11 A. The fa::ility volume? 
12 Q. Does anJbody rquiate your facility TOlume? 
13 A. '!'lo. 
14 Q. Does an,bod.y ma.flll"e your facility 90lume on 

15 a regular- basis? 
16 A. No. 
17 Q. You dola't do tbat? 

18 A. No. 

19 Q. The~ of water resouras ckM5a't 
20 require you to do tbal? 
21 

'22 
23 

,._ No. 
Q. D£Q doan't require you to do that? 
A. No. 

za Q • .Does your fadity ,ohmle - it's chansed 
25 aTer die Je11S. Ras it impacted. any WIiier riplS to 
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1 your knowledge. the dlanges ill faality volume, oYer 
2 time? 
3 A- None that I'm aw.re of. 

4 Q. An you aw3l'I! ol any downstleau, ILW5 

5 requiring the bith quality wam- - or a partiadar 
6 quality of water? 
7 A. There ~ a facility bdow us that uses our 
8 return wacer for fish propagatioa. but -
9 Q. Have they complained about your~? 

IO 

11 

12 

13 

A. N'o. 

Q. Are they happy that you're there? 
A. They· re happy we· n: there. 

Q. And why is that? 

14 A. We've collected the 'W3l8r and moved it to~ 

15 point where they can actually divert the. flow into 
16 their facility. 
17 Q. Have you enr bad a confflct with any 

18 downstream opencon ~ who p what or whtdier 

1~ it was polluted'? 

20 A. No. 
21 Q. It was mentioned this morning that the 
22 Thou.sand Springs ll1"fJl ii meaat to be synoaymo~ with 

23 me Mid sm1ce sCretdl from Milner to King mn 
24 roughly. 

25 To your knowledge are all fish proP31atioa 

1 the opa:ation- or rm $01'1')', at the capacity le-.ei? 

Z A.. That worb out ro just over a hundted 

3 minmes 
4 Q. A hundred minutes. So jmt o~ m hour and 
5 a balf. 
6 Do ,ou mosider that to he storage of the water 

7 right'! 
S A. No. I wou.ld1ft. 

? Q. Ha•e JOU eves- applied for a stonge right? 

10 A. No. 
11 Q. Haft you ~ bees acmsed by the department 

12 that you need a stonge riaht1 
13 A. No. 
14 Q. Would you amsider your facility to be 

J.S noncoasumpli•e ill nature? 

16 A. Yes. 
17 Q. To your bowledg~ based on your knowledge, 

18 would yon make that c:baradaiz:atioa ol tbe other 

19 facilities in the Mid Snake? 
20 "- Yes. 
21 Q. We talked about this momiq -with 
2l Mr. T~ you were preseot. asked him whether 
23 productioo wu based on the amount of water anilable 

z~ as a divemon ~ and divenion "'Olmne or the si2e of 

2S the faolities. And the memo that we looked at seems 
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1 facilities in that stretch roughly the same; or are 
i there some diffeRDa5! 

J A. There· s quite a bit of differeac:e. I think. 
4 belwMD facilities that divert war« from die oortb. 

s side spriaes. the larger volume facilities. and 
6 facilities that use mt.teh smaller volumes oa the south 
7 side !bat tend to be irrigation o,mm flows or seep 
g runnels. 
9 Q. What kind of volumes are you tllkiDg about 

10 now? The diffl'Sioa volume, or tbe facility TOhune? 
11 A. Diversion volume or flow r:aces. 

12 Q. Okay. But they're all basially, to your 
t3 knnwlqe., flow-through systems? 

14 A. Yes. 
15 Q. That's the ennre Mid Snake stretda? 
16 A. Yes. 
17 Q. Bow long is tbe Row-tbnugfl tilninc in your 

1s raality? 
19 A. Based Oil the opetatiaml facility vol11Jlle 

zo that we calc:ulated, aa a.verqe flow rate for our 

21 f:acility of JSO cfs, it's about TT IDJD\l&e:5. 

22 Q. 77 minutes to now tbroup. tbe entire 
23 raality? 
2' A. Yc:s. 
2S Q. Just a little o..r an bour. lfow abolst at 

l to qgest that it is in fut based on the amount of 

2 waU!r and not on the size of tha facilitit'S. 
3 Would you agree with that conclusion? 
4, A. r would. Typically we~ production 
5 based on pounds that we om iur per cubic feet per 
6 second of warar. So oa a t1ow-rare basis. 
7 Q. We heard a lo< of thinp abom what facility 

s •olume is mamt to cure. tbinp tbat anald happen in 
9 tbe future. may have happened., or may net'et happen. 

10 From your perspedi•e, are there thinp that 
11 facility volume - including f adlitJ yoJume OD your 

12. rights would do to YoU that would impact yow- ability 

13 to operate no- or in the future? 
14 A. I thiak ooe of the driags lb.al was btooght 

15 out is dllt pe!haps in the fucure we may have to expand 
16 our sue of our facilities t0 IDDIS( wacer quality 
17 standards, just to add additional tr'Cl!Dmt or to 

18 somehow effect an improved water quality. It's 

19 coocer.'3ble tbat that couJd acmally prevent that from 

20 happening. 
21 Q. Speaking about your plant in specific and 

22 any knowtedge that you ha.Ye of the Mid Saake p!aats in 
23 gmenl, aft bigber -relocities somerirnes ~ to deal 

24 wida cli$e:M.$l!5 aud pansites and tbinp la"ke tbM? t 

~ ~y~ I 
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l Q. And that would be a change iu the lacility 

2 'folume? 

3 A. YOU typically U1Cnla$e the velocity by 

4 [owerinc the depcb. of l:ne pond for lowering tbe volume. 

5 Q. And tD lower a Ttlocity, you would need more 
6 faality Yolume? 
7 A. Yes. 
3 Q. Do you sometimes need lower t'doaties for a 
9 density problem? 

10 A. No, not typiw!y. 
11 Q. Not ir:t your facility? 

12 A. Right. 

13 Q. AR you aware of anyone who bas needed that 
14 in the Mid Snake? 
15 A . No, I'm not aware of anybody aeeding tbaL 

16 Q. Do Other factors affect fadlity Yolume? 
17 Dissolved oxygen, is that a problaa? 
11 A. No. 

19 Q. Temperature? 
:o A. No. Not given che volume of tfov,, t&at we 

:?l have and our relention time, no. 
:!2 Q. Because of the sue and the reteotion times? 
::!3 A. Yes. 
24 Q. You mentioned waca- quality aw.mus. Can 

2S you explain to us a little bit what quiesa:ot zones and 

1 .settling ponds are, and bow tbose mate to your 
2 w:il.it, aod deal with water quality? 

Page207 

J A- Okay. 1bc typical. way tlOW to improve water 

4. quality before it leaves our facililic:s is 10 have aa. 
S area of - a patt of a n::aring an:a wbme fi&b. ate 

6 excluded at the downstream end of die iearinc area. 
1 That allows tfle so~ aw might be presc,at in tbat 

s warer column co $eU:le out. Those am dJea typically 

~ vacuumed and moved off liu to aaodlcr- 30t of ponds 

10 where they' re collected.. 

11 Q. Do you know wbd:ber addinr additional 
12 quiescmt. zones ot seldlac poods would be 'riewal by 
13 the department M additioau facilicJ ,o&ume? 
14 " · I don't mow whedl« it would be - it wowd 
1s have to be if you had to expand your facility to deal 

HS widltba. 
17 Q. Tbo5e tbings are ponds or por1'ons or 
1& esi5tinsl"UeWllys? 
19 A. Yes. 
20 Q. So they would be iDdudecl in cbe total? 
21 A. Yes. 
:2 Q. And a,uJd in fad take away fnm your 
23 produdioo if you weren't allowed ID 81 wida that in 

z• a. difFeRDC way? 

1S A. Yah. Tha ~ for- qab8Wll!:lll .zone 

1 swag bas dwipt over dMt ye.an, and bas required us 
2 to remove mas out of production and imo quiescent 

3 rone sizing. 
4 Q. So in this reuch drawing that r.,.e made here 

5 of tbe blue area, WOllld tbat be the original 29 ponds? 
6 A. Yes. 
7 Q. Is any of tba1 now a quiescent iooe? 
g A. Yes. 

9 Q. But it used Co be pncluction? 
10 A.Allproducttoa. 

11 Q. And you'Ye made up for same of that 

12 production in other facilities? 

13 A. Yes. 
14 Q. And then sme? 
15 A. Yes. 
16 MR. SEM.ANXO: Your Houor. that's really all 
17 !ho quostioa.s I have. As I've stan,d, if you'd. lib a 

18 b.scrai- understaoding of the sysiem. I'd be happy to let 

19 you go through chat with hmL 

20 THE COURT; Sure. Mr. S11:eas0n, do you 
21 have any qwmioas? 
22 M.R. S'IEENSON: No. Your Honor. 

23 TIIE COURT: Mr. Parsom, I appreciate you 
24 .,ttting through all of this. !be figures that 

25 Mr. Semanko ralbd about i:A Blue Lakes' Exhibit 11, it 
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1 has your c:alculatiallS of system capacity. 

Z If I go down CO die very bouom mete where it 

3 has l0UJs. dw's the tora1 &cility volume for all of 

4 JOllr facilities"? 

5 "· Right. 
6 THE COURT: Aud they're aot tm:ikeo down by 

7 which parmit tbey're iJlvoM:d with here? 
g A. No. 

1 Tim COURT: Do dMJ30 fiprc:s-aad they're 

10 not c:aaveried to amrfeet. Do they equal the 
11 slii,ulaled facility volumo amounts dial were mentionfd 

12 this momiag wbea you were hete e:ariier'? 
13 . .\. Yes. The tiul volume. tbe capacity volume 

14 is very similar to the total amount of acre-feet that 

15 bas beer& suggeslal 
16 THE COUllT: Ooal Blue l..ltea ie-pump i&s 

17 water. n,r;ii,:wata it? 

18 A. No. 

19 TIIECOURT: 
20 it's goae·! 
21 A. It &oes thmllgh oace. And tben we'll go 

22 r.luough seven.I uses. but rhal' lJ typicsily just a 

2:3<1owma'e11Dffow. 
24 nm COURT: SeYaal wa. You meau 
25 including your paading? 
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1 A. We call a. use ~ it might flow at one 
2 particuJa:r level and Eba. it drops perbaps dlJ:ee feet 
J into auothal' lcsvel, same size~- And thal's to 

4. add additional oxygen back imo tho water. So, for 

S in.stance, if I may, war.er would came into -
6 THE COURT: ~ Mr. Panioas. if yw'll hold 
7 on a second. we'll puc a. portable ~ on you 
! then,. We don't WUJt to miss what you're saying. 

9 A. Do you want to point? I c:an -
10 MR. SEMANKO: I can do that, mm. 
11 "· Okay. WIim" Ba'f c::omo inco dais top of one 
12 series of raceways and lhcn flow dowaatieam. You can 
13 kinda~ where the hreak point ia betweea lbose. Aad 
14 there· s a recharge that tabs place at that point for 
15 oxygenation purposes. lbat's wby we do dat. The drop 
16 aerates the water and adds oxygen 1-ck to dze water. 

17 In tcnns of pumping, as I tbought about dw. you 
1s know, tbal would impa:t warm- quality mote lhaD it 
19 would if we ECU$C the Water'. If you were to take the 

20 whole volume of water, take it back and 11111 it cbrough 
21 the fish one time, you Jcnow-, you could v«y highly 

22 expaad your produd:ion with tb:al TDOdlod. probably more 
23 so than adding additional raa:ways. So if tbe couceni 

24 is over water quality. dw -wauld !K!IIIBl to be a bicger 
25 concern. 

1 THE COURT: But that's~ in my of 

2 your permits, wbedser yuu can or c:an:t Rqeie or reuse 
3 otR?pUmpwater? 
4, 

5 

A. No. No. 
THE COURT: Well, Mr. Tuthill said in his 

6 affidavit that some facilities. even Jaqer Qm:S. have 
7 better quality. 

s Why would that be? You bave more fish; you're 

9 using more water. Why would you have beaer quality? 

10 A. I guess I - in n,feniuc to what! To 

11 iDcreasine facility vohlms? 

12 THE COURT: Well. for imtanco, if you take 
13 a small haldiery, it may bave a certain te.,el of 

14 quality. You take a ~ oao: it may have a higher 
15 st3Ddard. of quality. It Jmets a higher SIIIDdard.. or 

16 the ~ ~ cleanc!Jr as it goes out. 

17 ls tbat because die large facilities tnlll dac:ir 
18 water beuet-, or tblJy c::ua afford the expc:me of doing 

19 that, or-
20 A. No. I think lberc's a uamber of operational 
21 <:OGSideratiou f.bar affio.a warer qoality fa basyond how 

22 IDIIDY fish you produce. Y oa mow, lllywbete ftom tbe 
23 type of feed tbat you feed to cbe typo of wuta 

l facilities could be better than small facilities. or 
2 vice~ 

J THE COURT: Do all facilitica have to meet 

, the same water quality seaadards? 
5 A.Curreody,yes. 
6 nn; COURT: So ifl'm sta.adinc a1 the 
1 bottom of yours aad I measure that quality. it's the 
& same dlaoretically as it would be at a tiny opexarion 
9 neudoor? 

10 A. It bu ro meet tbe same concectratioa 
11 limits. yea. 
12 'THE COURT: And that's: regvdless of 

13 whelb« the water is :oing to someone else or being 
14 dumped directly ial:o r:be Saab'? 
15 A. Ya. 
16 Tim COURT: That's all I have. 
l7 Mr. Semanko, do you have any more questions? 

18 MIL SE.MANKO: No. I don"t, Your Honor. 

19 nm COURT: Mr. Parsoos, t:baDk you for your 
20 testimoay. I appreciate it. 
21 (WITNESS EXCUSED) 

22 11iE COURT: Mr. Semaolro, do you. have 

Z3 anybody e you'd like to call in? 
24 MR. SEMANKO: Your Hooor, we have no other 
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l nrECOURT: Al1d, Mr. St~n. I understaad 

2 you may have a wiaiess for us. 
3 MR. STEENSON: Yeah. We have one witocss, 
4 Your Honor. Harold Johnson. 
s TIIE COURT: Or do you W20t to ta.Ice a break 

6 IIOW'? 
7 MR. ST.EENSON: I'd like to just plow through. 
s It's aeaing Iare. 
9 THE COURT: Let's plow through. if you wi 

10 scay widl ~ Mr. Spencer. 

11 MR.. 3PENC£R.; Yea. Your H0001:. 
12 MR. STEENSON: Your Honor, I .intead to offer 

13 ooe additional exhibit. r do oot have extn copies. 

14 I'll show it to the other parties. 

15 (DISCUSSION HAD OFF THE RECORD) 
16 THE COURT: Mr. Steeason, you'd like that 
11 robe marked as Clear Lakes' Exhibit 5? 
1s MlL STEEN50N: Yes. Yea, Your Honor. 

19 THE COURT: All right. 

lO 
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