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Sent Via E-Mail
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Idaho Department of Water Resources
P.O. Box 83720

Boise, Idaho 83720-0098

Re:  WMC Mitigation Agreement
Dear Director,

Attached please find a jointly submitted Mitigation Agreement for your consideration and
action. This Agreement is the result of extensive negotiations on the part of the parties to this
Agreement in an effort to move management of Idaho’s water resource on the Eastern Snake
Plain Aquifer in a positive direction. If approved, this Agreement will provide the Water
Mitigation Coalition (“WMC™) members with the certainty that their operations will not be
curtailed as a result of the Jdaho Department of Water Resources on-going conjunctive
administration of the ESPA and hydraulically connected reaches of the Snake River. Itis
anticipated that the mitigation provided herein will more than adequately mitigate for the
depletions occurring as a result of the operations. Moreover, senior water right holders will be
mitigated for those effects and welcome the initiative of the WMC to step forward with such a
complete plan.

The parties look forward to the expeditious processing of this Agreement and hope that it
can form the framework for additional mitigation agreements in the near future. Solutions like
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this one will hopefully lead to a resolution of the conjunctive management issues facing the
State.

Very truly yours,

BARKER ROSHOLT & SIMPSON LLP

JKS/im

Enclosure

ce: Jo Beeman
Terry Uhling
Govemnor C.L. Otter



WATER RENTAL AGREEMENT

THIS WATER RENTAL AGREEMENT (“Agreement”) is made and entered nto this
™= day of February 2007, by and between the, MINIDOKA IRRIGATION DISTRICT
(“MID”"} and certain Eastern Snake Plain Aquifer groundwater users, jointly and severally, listed
on Exhibit A collectively referred to as the Water Mitigation Coalition (“WMC” or “Lessee”).
Lessee Is entering this Agreement for the purpose of mitigating depletions caused by Lessee’s
groundwater diversions to the water supplies of certain surface water right holders listed on

Exhibit B (“Senior Water Coalition” or “SWC™);

RECITALS:

A, MID owns or has equitable title to approximately 367,000 acre feet of storage space
in reservoirs located on the Snake River upstream from Milner Dam, including, but not limited
to, 29,672 acre feet of storage space in Pahsades Reservoir with a priority date of July 28, 1939
(referred to as “Palisades storage” — MID’s Palisades storage for the purpose of this Agreement
does not include MID’s “winter water savings” storage right in Palisades Reservoir of 5,328 acre
feet with a prionity date of March 29, 1921), and 83,563 acre feet of storage space in American
Falls Reservoir with a priority date of March 30, 1921 (*American Falls storage”™); and

B. Lessee and SWC have entered into a mitigation agreement whereby Lessee has
agreed to provide to SWC 10,000 acre-feet of MID stored water to be leased by Lessee in
compliance with applicable Water District 01 rental pool rules and regulations and other federal
or State of Idaho rules and regulations and to be delivered to the SWC as the SWC directs,
subject to the terms and conditions set forth in this Agreement; and

C. MID herein agrees to lease said 10,000 acre feet of stored water to Lessee for use by
SWC as SWC directs from time to time; and

D. MID and Lessee wish to provide for their mutual benefit and for the benefit of SWC;
and

E. based upon an evaluation of MID’s irrigation needs for the term hereof, MID has
determined it can enter into a long term water rental agreement that takes into account the
amount of storage water that it has available ecach year and the impact on other storage right
holders that may result from the rental;

NOW, THEREFORE, in consideration of the mutual covenants and agreements herein
contained, and other good and valuable consideration, the receipt of which is hereby
acknowledged, the parties hereto agree as follows:

1. The above recitals are hereby fully incorporated into this Agreement.
2. During calendar year 2007 and during cach succeeding year through the calendar

year 2026 (for a term of 20 years) MID hereby agrees to lease to WMC for the benefit of SWC
10,000 acre feet of MID storage water, as above described, which water shall be called first from
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Palisades storage, to the extent available, then from American Falls storage, which storage water
will be made available for use by SWC as SWC directs, subject to applicable laws, rules and
regulations and subject to the terms and conditions of this Agreement. The Watermaster of
Water District 01 will deliver the water at points of diversion mutually determined by SWC and
MID, in accordance with the terms, conditions, and rules which govern renting and delivery of
water by the Water District 01 water bank.

3. MID shall not be required to deliver the rental water described in paragraph 2 in
any year in which the total of all of MID’s filled storage is less than 275,000 acre feet as of June
1™ of that year. In the event that water is not available under the terms and conditions described
in this Agreement, the lease fee described herein shall be delivered to the SWC, as directed in
writing by the SWC to the WMC prior to June 15, for distribution or use as the SWC may
determine. Said delivery shall satisfy the obligations of the WMC pursuant to this Agreement

4, If, pursuant to the Water District 01 rental pool rules or other appiicable iaw, ruie
or regulation it is determuned that the rental of water as set forth in this Agreement in any
particular year creates an impact on other storage space holders, and as a result MID is required
to furnish replacement or mitigation water to impacted spaceholders in the year subsequent to the
rental, the amount of storage water that MID is required to deliver in that subsequent year
pursuant to this Agreement will be reduced by the number of acre feet that MID is required to
deliver to impacted spaceholders.

5. Except as otherwise provided in paragraph 3 of this Agreement, the yearly rental
price shall be payable directly to MID and shall be paid every year during the term of this
Agreement, in consideration of this long term obligation and in order to enhance the capacity and
reliability of MID to furnish rental water to Lessee, even in years in which this Agreement
provides that MID will not be required to deliver water, and even in years in which MID is only
required to deliver a portion of the water, in the following amounts:.

5.1 For years 2007-2011, $120,000.00

5.2 For years 2012-2016, $130,000.00

53 For vears 2017-2021, $140,000.00

5.4  For years 2022-2026, $150,000.00
Said initial yearly rental price shall be payable on June 15 2007, conditioned upon approval of
this Agreement by all parties to this Agreement, the Committee of Nine (“Committee”) and any
other required state or federal entity, if any. Thereafter the yearly rental price shall be paid on or
before June 15th of each year during the term of this Agreement. In addition, Lessees shall pay
any and all administrative charges made by the Committee in connection with the subject 10,000
acre feet of MID storage water. Any amount not paid by June 30™ of each year shall bear
mterest at the rate of 12% per annum until paid.

6. The nature of use of the water rented shall be agricultural irrigation purposes or such
other purposes as may be permitted by applicable law and as determined by the SWC. The point
of diversion and the place of use shall be at the locations specified by the SWC.
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7. This Agreement is specifically conditioned upon the Committee’s approval, and the
approval of any other required state or federal entity. Should such approval not be forthcoming,
this Agreement shall become null and void.

8. This Agreement shall be subject to all applicable provisions of Idaho law, rules and
regulations of the Idaho Water Resource Board and the Idaho Department of Water Resources,
any applicable Rental Pool Procedures of the Committee, and any applicable resolutions of the
water users of Water District 01. MID and Lessees shall be subject to all duties and obligations
and shall be entitled to ali benefits and protections provided by applicable Idaho law, rules and
regulations, procedures, and applicable resolutions of Water District O1.

9. The approval of this Agreement by the Committee shall constitute a substitute for
the requirements of Tdaho Code § 42-222, as authorized in Idaho Code §§ 42-1763 and 42-1764.

10. This Agreement may be executed in counterparts by the parties. Each party
warrants that it has taken all necessary action and received all necessary authority to execute this
Agreement. The failure of the Lessee to execute this Agreement or to advance the appropriate
monies for 2007 shall be notice to MID that said Lessee has elected to not participate further.
Facsimile copies shall be regarded as originals for all purposes.

11. SWC shall be responsible for compliance with any applicable provisions of the
Federal Reclamation Reform Act of 1982 that may affect this rental transaction.

12. In accordance with the provisions of Idaho Code § 42-1764, the rental and
distribution of water under this Agreement shall not constitute a dedication to the lands or the
uses of the SWC.

13. Nothing contained in this Agreement shall be deemed to create a partnership, joint
venture or employment relationship between MID, the Commitiee and/or Lessees or SWC.
None of the parties shall be liable, except as otherwise expressly provided in this Agreement, for
any obligations or liabilities incurred by the other.

14. Should there be a breach of this Agreement, the prevailing party in any litigation
brought to enforce the terms of this Agreement shall be entitled to an award of its reasonable
attorney fees, in addition to all damages, remedies authorized by law or in equity, and costs of

stit.

[Signatures on following page]
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IN WITNESS WHEREOF, the parties have executed this Agreement on the day and year
first above written.

LCMIDU’

MINIDOKA IRRIGATION DISTRICT

By: '7?74,Z ZQC/{/%@

'L:“rMCBB

‘Water Mitigation Coalition

J. R. Simplot Company

Its:

Bagic American Foods. a division of Basic American. Ine,

By:
Its:

ConAgra/Lamb-Weston

By:
Its:

Reviewed and Approved by the Committee of Nine

By: , Watermaster
Water District 01 '
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IN WITNESS WHEREOF, the parties have executed this Agreement on the day and year
first above writter.

CCMID?S

MINIDOKA IRRIGATION DISTRICT

By:

(LW-MC"J

Water Mitigation Coalition

J. R. Simplot Company

"

e e G -
o - - i
ey T e ?./‘ .
By: f’jfi’ I,.ﬂf‘?”f %,&f/f Terry T. Uhling:

Its: Senibf Vice Prefident, Secretary and
General Counsel

Basic American Foods, a division of Basic American, Inc.

{ts:

ConAgra/Lamb-Weston

By:
Its:

Reviewed and Approved by the Committee of Nine

By: , Watermaster
Water District 01
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N WITNESS WHEREOF, the parties have executed this Agreement on the day and year
first gbove written.

“M:{D»

MINIDOK A IRRIGATION DISTRICT

By:

(‘WMC?S

Water Mitigation Coalition

I R Simplot Company

By
Its:

Basic American Foods, a division of Basic American, Inc,

Is:  Paxs voenst 2—; CED

ConAgra/Lamb-Weston

By:
its:

Reviewed and Approved by the Committee of Nine

By: , Watermaster
Water District 01
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IN WITNESS WHEREOF, the parties have executed this Agreement on the day and year
first above written.

[ GMID’J

MINIDOKA IRRIGATION DISTRICT

By:

LGWMC’)

‘Water Mitication Coallition

J. R. Simpiot Company

By:
Its:

Basic American Foods, a division of Basic American, Inc.

By:
Its:

ConAgra Foods Packaged Foods Company, Ine., d/b/a Lamb-Weston

2

Its 7 m&wuﬁ.«wm;é’w

ConAgra Foods Packaged Foods Company, Inc., d/b/a Lamb-Weston

‘f’/

/&ﬂ /’zuww

ULegal\WATER\St Water Users Coalition\Water Lease (FINALY), 02-13-07.doc
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Reviewed and Approved by the Committee of Nine

By: , Watermaster
Water District 01

ULegafWATER\ST Water Users Coalition\Water Lease (FINAL}, 02-13-07.doc
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Exhibit A

EXHIBET A

Water Mitication Coalition

I R. Simplot Company
Basic American Foods, a division of Basic American, Inc.

ConAgra Foods Packaged Foods Company, Inc., dib/a Lamb-Weston
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Exhibit B

EXHIBIT B
A&B Irrigation District
American Falls Reservoir District #2

Burley Irrigation District

Milner Irrigation District
Minidoka Trmigation District
Northside Canal Company
Twin Falls Canal Company

Clear Springs Foods, Inc.
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STIPULATION REGARDING MITIGATION AND MOTION FOR APPROVAL

The Water Mitigation Coalition (the “WMC”) and the Senior Water Users’ Coalition

(“Senior Coalition”) hereby stipulate and agree as follows:
L
PARTIES

L. The WMC 1s a group of ground water right holders comprised of J. R. Simplot
Company, Basic American Foods, a division of Basic American, Inc., and ConAgra Foods
Packaged Foods Company, Inc., d/b/a Lamb-Weston, who all have operations in eastern Idaho
and have organized to promote their common interests.

2. The members of the WMC, who divert ground water from the Eastern Snake Plain
Aquifer (“ESPA”) within or near Water Districts 100, 110, 120, 130 and 140, represent that they
are authorized to enter into this Stipulation Regarding Mitigation and Motion for Approval
(“Mitigation Agreement”). The members of the WMC further represent that they have full
authority and resources to perform or ensure performance of the mitigation and related
obligations described in this Mitigation Agreement.

3. The Senior Coalition is comprised of A&B Irrigation District, American Falls
Reservoir District #2, Burley Irrigation District, Milner Trrigation District, Minidoka Irrigation
District, North Side Canal Company and Twin Falls Canal Company and Clear Springs Foods,
Inc. The members of the Senior Coalition represent that they have full authority and resources to
perform or ensure performance of the Senior Coalition obligations described in this Mitigation
Agreement.

4. The parties have agreed to this Mitigation Agreement by negotiation and

compromise, and hereby assent to its terms.

Ur\LegahWATER\Sr Water Users Coalition\Processor Mitigation Agreefnent (FINAL), 02-13-07 doc
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I1.
DEPLETIONS

5. The WMC Members are authorized to divert ground water under valid existing
water rights. The source of water for those ground water rights 1s the EBastern Snake Plain
Agquifer ("ESPA”). The Idaho Department of Water Resources (“IDWR”) and the Snake River
Basin Adjudication Court have determined that the ESPA and these ground water rights are
hydraulically connected to the spring and surface water sources and water rights of members of
the Senior Coalition.

6. For purposes of this Mitigation Agreement, the Senior Coalition accepts the
following representations of WMC and WMC accepts the following representations of the Senior
Coalition:

a. WMC represents that Exhibit A is a complete list of all WMC members
and their addresses who divert ground water from the Eastern Snake Plain Aquifer (“ESPA™)
within or near Water Districts 100, 110, 120, 130 and 140 and their corresponding ground water
rights that are not included within an existing Groundwater Districts

b. Senior Coalition represents that Exhibit B is a complete list of all Senior
Coalition members, their addresses and their surface water rights which are senior to the WMC
water righ‘@ i Bxhibit A, and that these surface water rights shall be mitigated in accordance
with the terms of this Mitigation Agreement. The Senior Coalition also agrees as a result of such
mitigation that in any administrative, judicial or other proceeding which would otherwise result
in the partial or complete curtailment of the WMC water rights (1) in connection with a surface

water Delivery Call by all or any of the Senior Coalition Members or (it) in connection with any
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other administrative, judicial or other proceeding which would otherwise result in the partial or
complete curtailment of the WMC water rights (“Delivery Call™), it is the intention of the Senior
Coalition that all impacts of the Exhibit A water rights on the Exhibit B water rights shall be
tully mitigated in accordance with the terms and conditions of this Mifigation Agreement.

C. The parties agree that these representations are essential terms of this
Mitigation Agreement. The parties further agree that if the relationship between the water rights
of WMC listed on Exhibit A and the water rights of the Senior Coalition listed on Exhibit B is
determined by the IDWR to materiaily change in the future, the parties will in good faith
negotiate proportional changes to the level of mitigation and Delivery Call subordination
provided in this Mitigation Agreement.

7. For purposes of this Mitigation Agreement only, the parties have reviewed the
recorded water rights of the WMC listed in Exhibit A and have analyzed said water right records
using the IDWR’s ground water model and other analytical methods to determine a negotiated
average annual net depletion to the surface water sources of the Senior Coalition water rights
listed m Exhibit B, resulting from the WMC members’ ground water pumping. Without
intending to be bound outside of the scope, subject matter, terms and conditions of this
Mitigation Agreement and without intending to set a precedent for other such mitigation
arrangements of like factual circumstances, the parties stipulate that the average annual net
depletion resulting from ground water usage by the WMC members as of the date of this
Mitigation Agreement is 10,000 acre-feet per annum (“AFA™) [See Exhibit C (Brockway

Calculations)].
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FEL
MITIGATION AND SUBORDINATION

8. In consideration of the acceptance of mitigation and Delivery Call subordination
by the Senior Coalition provided herein, the WMC agrees that for a minimum period of twenty
years, it will acquire and annually deliver 10,000 acre feet of Minidoka Irrigation District stored
water to the Senior Coalition for purposes of mitigating the agreed upon average annual net
depletion set forth in Paragraph 7, above. The annual delivery of 10,000 acre feet shall mitigate,
for all purposes of the Senior Coalition, the depletions caused by the water rights lsted on
Exhibit A within Water Districts 100, 110, 120, 130 and 140 and shall also mitigate those
depletions caused by the water rights listed on Exhibit A which affect the surface water rights
held by and on behalf of the members of the Senior Coalition in all other Water Districts. The
Senior Coalition hereby represents and warrants to the WMC that the Senior Coalition will be
responsible for compliance with any provision of the Reclamation Reform Act of 1982 in the
diversion and use of the 10,000 acre feet supplied by the WMC hereunder.  Furthermore, the
Delivery Call subordination set forth below shall remain in effect indefinitely with no additional
obligations by WMC provided (1) the provisions of paragraphs 8 and 11 are satisfied and (2)
there are no additional parties or water rights included in the Delivery Call subordination that
exceed the scope of the assignment provisions as set forth in Paragraph 17, below.
Notwithstanding any other provision herein to the contrary, in the event that in any year or years
during WMC’s obligation to deliver storage water pursuant to this Mitigation Agreement, WMC
1s unable to deliver 10,000 acre feet of storage water from Minidoka Irrigation District because
Minidoka Trrigation District cannot provide 10,000 acre feet of mitigation water In accordance

with its Water Rental Agreement with the WMC, the parties agree that WMC’s mitigation
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obligation hereunder for any such year or years shall be satisfied simply by the payment to the
Senior Coalition of the yearly water rental fees for said 10,000 acre feet of mitigation storage
water,

9. The parties agree that, as long as WMC provides to the Senior Coalition 10,000 acre
feet of stored water per annum for mitigation (or in such years when stored water is not available,
makes the full water rental payment to the Senior Coalition for such mitigation water), the
Senior Coalition will fully subordinate any surface water Delivery Call to WMC’s water rights
listed on Exhibit A. This subordination shall also include any injury calculated by the Director
for the WMC water rights listed in Exhibit A in response to a surface water Delivery Call that
may exceed the stipulated average annual net depletion set forth in paragraph 7 above and the
accounting identified in paragraph 11 below. Furthermore, any surface water Delivery Call shall
be diminished to reflect such additional calculated injury, as that additional calculated injury
might otherwise mcrease the mitigation required by other water rights in response to the surface
water Delivery Call. The parties mutually recognize that the actual injury calculated by the
Director in any particular surface water Delivery Call may be less than or exceed the stipulated
average annual net depletion set forth in Paragraph 7 above and the accounting identified in
Paragraph 11 below. Variations in injury calculated by the Director above or below the
stipulated average annual net depletion shall not be considered material changes requiring good
faith negotiations set forth in Paragraph 6c, above. Notwithstanding the foregoing, if the
Director does not administer the WMC water rights as provided in this Mitigation Agreement,
the parties shall jointly seek relief from the Director or a District Court of competent jurisdiction
to ensure compliance with this Mitigation Agreement. Ultimately, if a District Court determines

that the Director is not required to enforce this Mitigation Agreement, this Mitigation Agreement
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may be terminated by either party upon wriiten nofice. Such termination shall not in itself
prejudice the rights of the parties to enter into or perform other agreements regarding the subject
water rights. Finally, nothing in this Agreement shall preclude the Semior Coalition from
protesting or participating in any future 1.C. 42-222 transfer proceedings that concermn the WMC

water rights listed on Exhibit A.

Iv.
ADDITIONAL PROVISIONS

10. The parties mutually agree and intend that this Mitigation Agreement shall be
submitted to and approved by the Director of the ldaho Department of Water Resources
(“IDWR”) as a mitigation or replacement water plan. The parties also agree to seck approval by
the Committee of Nine of the long term mitigation water storage lease with Minidoka Irrigation
District described above in Paragraph 8. The parties agree to exercise good faith efforts to obtain
timely approval by the Director of this Mitigation Agreement. On an interim basis, in the event
that the Director does not timely approve the Mitigation Agreement, the parties agree that the
mitigation provided herein shall nevertheless take effect and shall effectively subordinate any call
by the Senior Coalition or its members as set forth i Paragraph 9, above.

11.  The parties hereby agree that in addition to the mutual obligations set forth herein,
that certain spaceholder contracts with the Bureau of Reclamation require that storage be debited
against said spaceholder accounts and delivered to downstream irrigation water users as a result
of spaceholder groundwater use and depletions to the Snake River. Therefore, the parties will
also request that the Watermaster and the IDWR make or cause to be made an accounting of the

pertinent spaceholder contracts in accordance with the terms of those spaceholder contracts to

STIPULATION REGARDING MITIGATION 0 1957y
AND MOTION FOR APPROVAL




ensure the proper accounting and debiting/crediting of groundwater water use as against storage,
though agreement by the Watermaster and the IDWR fo make or cause to be made such an
accounting shall not be a condition of the other obligations and rights of the parties set forth in
this Mitigation Agreement.

12. Additional Acts And Documents. Each party hereto agrees to do all such things

and take all such action, and to make, execute and deliver such other documents and instruments,
as shall be reasonably requested to carry out the provisions, intent and purposes of this Mitigation
Agreement,

13. Authority. Fach of the parties hereto represents and warrants to the other that
this Mitigation Agreement has been duly authorized by all necessary action and that this
Mitigation Agreement constitutes and will constitute a binding obligation of each such party.

14. Attorneys’ Fees. In the event suit is brought or an attorney is retained by any

party to this Mitigation Agreement to enforce the terms of this Mitigation Agreement or to
collect any moneys due hereunder, the prevailing party shall be entitled to recover reimbursement
for reasonable attorneys’ fees, court costs, costs of investigation and other related expenses
ineurred in connection therewith in addition to any other available remedies.

15. Assignabilitv of Mitigation Agreement. Subject to applicable rules, laws and

regulations, this Mitigation Agreement and all rights hereunder may be assigned by the members
of WMC and the Senior Coalition to their respective successors in interest of the water rights
listed in Exhibits A and B. Furthermore, after written notice to the Senior Coalition and consent
of the IDWR, any member of the WMC may delegate its duties and assign its rights, including
the right to receive subordination, under this Agreement to another member of the WMC. Upon

such an assignment and delegation, the assigning member’s water rights shall no longer be
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covered by the the provisions of this Mitigation Agreement. The WMC shall then have the right
to apply the storage water refating to the departing member’s water rights toward mitigating (1)
additional WMC member water rights or (i1) new WMC member water rights. The WMC may
also substitute additional WMC members into this Mitigation Agreement that are reasonably
acceptable to the Senior Coalition and its consultants and approved by the IDWR. Otherwise this
Mitigation Agreement may not be assigned by any party without the express written consent of
the members of the other party, which consent shall not be unreasonably withheld. Subject to the
foregoing, this Mitigation Agreement shall bind the successors and assigns of all parties hereto.

16. Complete Agreement. No verbal statements or conversations between the parties

hereto or their representatives, whether the same shall have been implied or direct, occurring
either before or after the execution of this Mitigation Agreement, shall be construed as having
any bearing or effect upon this Mitigation Agreement or any portion thereof, it being understood
that this written Mitigation Agreement evidences the complete agreement between the parties
hereto regarding their mitigation and replacement water plan to resolve the impact of the WMC
water rights on the Senior Coalition’s water rights described in this Mitigation Agreement.
Specifically, the parties agree that this Mitigation Agreement shall supersede all prior contracts,
agreements and arrangements between the parties concerning the mitigation and replacement
water plan to be submitted to the IDWR for approval. This Mitigation Agreement may not be
changed, modified or rescinded except in writing, signed by all parties hereto, and having been
approved by the IDWR. Any attempt at oral modification of this Mitigation Agreement shall be
void and of no effect. Notwithstanding the foregoing, the parties agree that they shall be free to
enter into and to perform such other agreements regarding their water rights as they may mutually

determine to be appropriate.
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17. Captiens. Captions and paragraph headings used herein are for convenience only
and are not a part of this Mitigation Agreement and shall not be deemed to limit or alter any
provision hereof, and shall not be deemed relevant in construing this Mitigation Agreement.

I8, Amendment and Waiver. The parties may, by mutual agreement in writing,

signed by each party and approved by the IDWR, amend this Mitigation Agreement in any
respect. FEach party hereto may, insofar as it is entitled o the rights and benefits of this
Mitigation Agreement:
a. Extend the time for the performance of any of the obligations of the other.
b. Waive any representations by the other contained in this Mitigation
Agreement and performance of any obligations by the other.
c. Waive compliance by the other with any of the covenants contained in this
Mitigation Agreement.
d. Waive the fulfillment of any condition that is precedent to the
performance, by the party so waiving, of any of'its obligations under this Mitigation Agreement.
Such extension or waiver shall in no way otherwise affect either party's right to
enforcement of the provisions contained in this Mitigation Agreement nor shall any extension or
watver be held to be an extension of time or a waiver of any prior or subsequent breach of any
obligation under this Mitigation Agreement.
19. Exhibits. All exhibits referred to herein are incorporated in this Mitigation
Agreement as if set forth at length herein.

20.  Specific Performance, Injunctive Relief. The partics agree that the obligations

and performances hereunder involve unique circumstances and that a breach in performance

hereunder could leave a non-breaching party without an adequate remedy at law. To the fullest
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extent permitted by applicable law, the parties therefore agree that in addition to any other
remedies available at law or in equity, a non-breaching party shall be entitled to seek specific
performance and injunctive relief to enforce its rights hereunder.

21. Governing Law. This Mitigation Agreement shall be deemed to be made under,

and shall be construed in accordance with and shall be governed by, the laws of the State of
Idaho, and suit to enforce any provision of this Mitigation Agreement or to obtain any remedy
with respect hereto may be brought in any court or administrative forum with proper jurisdiction

in the State of Idaho.

22. Interpretations. To the extent permitted by the context in which used, (a) words

in the singular number shall include the plural, words in the masculine gender shall include the
feminine and neuter, and vice versa; and (b) references to "persons" or "parties" in this
Mitigation Agreement shall be deemed to refer to natural persons, corporations, general
partnerships, imited partnerships, trusts and all other entities.

23. Counterparts. This Mitigation Agreement may be executed in two or more
counterparts, each of which shall be deemed an original, but all of which together shall constitute
one and the same instrument. Counterparts may be transmitted by telefacsimile, and shall be
effective upon receipt. The parties also agree to execute as many “hard copy” origimals of this
Mitigation Agreement as they mutually determine to be appropriate, which shall be distributed
among the parties for their permanent files.

V.
MOTION
In consideration of the foregoing, the parties to this Mitigation Agreement move the

Director for Orders accomplishing the following:
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1. The approval of this Mitigation Agreement.

2. The exclusion of the WMC water rights identified on Exhibit A from any curtailment
order or other water use restriction that the Director may determine to be applicable to
said water rights which may occur as a result of any surface water Delivery Call in the
ESPA currently pending before the Director or in any subsequent surface water Delivery

Call which could result in curtaiiment of those WMC water nights.

[Signature page follows]
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IN WITNESS WHEREOF, the parties hereto have caused this Mitigation Agreement to
be executed as of the day and year mdicated mmediately below.
DATED as of the & day of February 2007.

WATER MITIGATION COALITION

.L R. Sml%)loi Camga ConAgra/Lamb-Weston
;mg

By: o o By:

Its: Senl{)r ~V1ce Pres1deﬁt, Secretary Its:

and General Counsel
Basic American Foods, a division of Basic American, Inc.

By:
Its:
SENIOR WATER USERS COALITION
A&B Trrigation District American Falls Reservoir District #2
By: By:
Its: Its:
Burley Irrigation District Milner Irrigation District
By: By:
Its: Its:
Minidoka Irrigation District North Side Canal Company
By: By:
Tis: Its:
Twin Falls Canal Company Clear Springs Foods, Inc
By: By:
Its: Its:
STIPULATION REGARDING MITIGATION 12 1957v
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IN WITNESS WHEREGF, the parties hereto have caused this Mitigation Agreement t¢
be executed a5 of the day and year indicated immediately below,
DATED as of the _day of February 2007,

WATER MITIGATION COALITION

I R. Simplet Company ConAgra/Lamb-Weston
By: By:
ts: : Tts:

SENIOR WATER USERS COALITION

A&B lrrigation District American Falls Reservoir District #2
By: By:

Its: its:

Burley Irrigation District Milner hrigation District

By: By:

its: Its:

Minidoka Irrigation District North Side Canat Company

By By:

Hs: Its:

Twin Falls Canal Company Clear Springs Foods, Inc

By: By:

Iis: its:

STIPULATION REGARDING MITIGATION 12 1957y

AND MOTION FOR APPROVAL




IN WITNESS WHEREOF, the parties hereto have caused this Mitigation Agreement to

be executed as of the day and year indicated immediately below.

DATED as of the day of February 2007.

J. R. Simplot Company

By:

Its:

Basic American Foods,

a division of Basic American, Ine.

By:

Its:

WATER MITIGATION COALITION

ConAgra Foods Packaged Foods Company,
Ine., d/b/a Lamb-Weston

By: %/ W\Z/é;/w

Its: Vice President Manufacturing

ConAgra Foods Packaged Foods Company,
Inc., d/b/a Laf

‘f;: 7

iedident Fimance

SENIOR WATER USERS COALITION

A&B Trrigation District

By:

Its:

Burley Errigation District

By:

Its:

Minidoka Irrigation District

By:

1ts:

Twin Falls Canal Company

By:

Iis:

Amertcan Falls Reservoir District #2

By:

Its:

Milner Irrigation District

By:

Its:

North Side Canal Company

By:

Its:

Clear Springs Foods, Inc

By:
Its:

UlLegalhWATER\ST Water Users Coalition\Processor Mitigation Agrediflent (FINAL), 02-13-07.doc

STIPULATION REGARDING MITIGATION
AND MOTION FOR APPROVAL
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B WITNESS WHEREQF, the parties hereto have caused this Mifigation Agreement to

be executed as of the day and year indicated immediately below.
DATED asofthe ___ day of August, 2006.
WATER METIGATION COALITION

§. R. Simplot Company Rasie American Foods
By: By:
Irs: Hs:

ConAgra/lamb-Weston

By:
fts:
SENIOR WATER USERS COALITION
A&B Irrigation District American Falls Reservoir District #2
By:
Its;
Burley Irrigation District Milner Irrigation District
By: By:
Bts: Rts:
Minidoka Irrigation District North Side Canal Company
Bw: By
Its: Its:
Twin Falls Canal Company Clear Springs Foods, Inc
By: By:
Iis: Its:
STIFULATION REGARDING MITICATION 12 1957y

MOTION FOR APPROVAL




IN WITHNESS WHEREOQF, the parties hereto have caused this Mitigation Apreement 10
be executed as of the day and vear indicated immediately below.
DATED as of the day of August, 2006.

WATER MITIGATION COALITION

J. R. Simplot Company Basic American Foods
By By:

143 Hs:
ConAgra/Lamb-Weston

By:

Tis:

SENIOR WATER USERS COALITION

American Falls Reservoir District #2

AZ&B Irrigation District

By

Ks:

Bunley hrrigation District Milner Irrigation District
By: By:

Tts: Its:

Minidoka Trrigation District North Side Canal Company
By: By:

Tts: Its:

Twin Falls Cana! Company Clear Springs Foods, Ine
By: By:

Hs: Its:

STIFULATION REGARDING MITIGATION -
AND MOTION FOR APFROVAL

1937y



IN WITNESS WHEREG!, the parties 1 2to have caused this Mitigation Agreement to
be executed as of the day and yeu: indicated im  -diately below.
DATED as of the <uy of August,  106.

WA TER MITIGA [ON COALITION

J. R. Simplot Company RBasic American Foods
By: RBy:
Hts: Its:

ConAgra/Lamb-Weston

By:
Hts:
ST R WATER  ERS COALITION
A&B Irrigation District American Falls Reservoir District #2
By: ) By:
Its: Tts:
Burley Irrigation District Milner Irrigation District
By: @ﬂ#\-— &g e Ry:
Its: - %’Lcs_ :a‘nn_)"'ajif Boa((f ls:
Minidoka Irrigation District o North Side Canal Company
By: By:
Iis: 6N
Twin Falls Canal Company (\lear Springs Foods, Inc
By: ) By:
Hs: Lo
STIPULATION REGARDING MITIATION : 195

AND MOTION FOR APPROVAL




ESS WHEREOQF, the parties hereto have caused this Mitigation Agreeraent to
~ be executed as of the day and year indicated immediately below.

DATED as of the day of August, 2006.

J. R. Simplot Company Basic American Foods
By: By:
Tts: Bs:

ConAgra/Lamb-Weston

By:
Its:
SENIOR WATER USERS COALITION
A&B Irrigation District | American Falls Reservoir District #2
- By: _. By:
Hs: _ ' Its: _
Burley Iirigation District _ Milner Irrigation District
By: By: __/L{ /Déf/i ,/La/,/&”z
Tts: . | i ¢z i
Minidoka Irrigation District North Side Canal Company
By: By: -
Its: Its:
Twin Falls Canal Company , Clear Springs Foods, Inc
By: 7 _ By:_
Bs: Rs:
STIFULATION REGARPING MITIGATION 12 1857y

AND MOTION FOR APPROVAL




IN WITNESS WHEREQF, the parties hereto have caused this Mitigation Agreement to
be executed as of the day and vear indicated irmediately below.
DATED as of the _____ day of August, 2006.
WATER MITIGATION COALITION

J. R, Simplot Company Basic American Foods
By: By:

Its: its:
ConAgra/Lamb-Weston

By:

Its:

SENIOR WATER USERS COALITION

A&Bdrrigation District American Falls Reservoir District #2

By: By:

Its: Its:

Burley Irrigation District Milner Irrigation District
By: By:

Hs: Hs:

Minidoka Irrigation District North Side Canal Company
By:W By:

Its: ALY i Its:

Twin Falls Canal Company Clear Springs Foods, Inc
By: By:

its: Its:

STIPULATION REGARDING MITIGATION 11 1957v
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IN WITNESS WHEREOQF, the parties hereto have caused this Mitigation Agreement to
be executed as of the day and year indicated immediately below.
DATED as of the day of August. 2006.

WATER MITIGATION COALITION

I R. Simplot Company Basic American Foods
Byv: By:
Iis: Iis:

ConAgra/Lamb-Wesion

By:
Ets:
SENIOR WATER USERS COALITION
A&B hrigation District American Falls Reservoir District #2
By: By:
Its: Its:
Burley Irrigation District Milner limigation District
By:
Its:
Minidoka hrigation District North Side Canal Company /
By: By:
Its: Its:
Twin Falls Canal Company Clear Springs Foods, Inc
By: By:
Its: . Its:

STIPULATION REGARDING MITIGATION 12 195%v
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IN WITNESS WHEREQCF, the parties hereto have caused this Mitigation Agreement 1o

be executed as of the day and year indicated immediately below.

DATED as of the day of August, 2006.

WATER MITIGATION COALITION

J. R. Simplot Company Rasic American Foods

By:
Hts:

By:

Its:

ConAgra/Lamb-Weston

By:
Its:

SENIOR WATER USERS COALITION

A&B Irrigation District American Falls Reservoir District #2
By: By:
Its: Its:
Burley Irrigation District Milner Irrigation District
By: By:
Its: Its:
Minidoka Irrigation District North Side Canal Company
By: By:
Its: Its:
Twin Falis Canal Company Clear Springs Foods, Inc
By:
Its:
STIPULATION REGARDING MITIGATION 12 1957v

ANT MOTION FOR APPROVAL




IN WITNESS WHEREOQF, the parties hereto have caused this Mitigation Agreement to
be executed as of the day and year indicated immediately below.
DATED asofthe __ day of August, 2006,

WATER MITIGATION COALITION

J. R. Simplot Company Basic American Foods
By: By:

Its: Hs:
ConAgra/Lamb-Weston

By:

Is:

SENIOR WATER USERS COALITION

A&B Irrigation District American Falls Reservoir District #2
By: - By:

Its: Its:

Burley Irrigation District Milner Irrigation District

By: By:

Its: Its:

Minidoka Irrigation District North Side Canal Company

By: By:

Its: Hs:

Twin Falls Canal Company Clear Springs Foods, Inc

By: By; & E \A/(‘:‘DM—?
Its: tf: | Vecs FRESDENT
STIPULATION REGARDING MITIGATION 12 1957y

AND MOTION FOR APPROVAL




Exhibit A
Water Mitigation Coalition Members and Their Water Rights

Water Right Number Water Right Owner
22-7737 Basic American Foods
22-7391 Basic American Foods
22-4063 Basic American Foods
22-2204 Basic American Foods

22-10008 Basic American Foods
27-2116 Basic American Foods
27-4019 Basic American Foods
27-7411 Basic American Foods
35-2823 Basic American Foods
35-11398 Basic American Foods
35-2755 Basic American Foods
35-2603 Lamb Weston

354127 Lamb Weston

35-8609 Lamb Weston

35-12670 Lamb Weston

33-2054 J. R. Simplot Company
33-207s8 5. R, Simplot Company
33-2076 1. R. Simplot Company
33.2119 I R. Simplot Company
33-2125 J. R, Simplet Company
33-7007 J. R. Simplot Company
33-7053 5. R, Simplot Company
33-7061 I. R. Simplot Company
36-8471 J. R. Simplot Company
36-7333 J. R. Simplot Company
35-8162 1. R. Simplot Company
45-2746 I. R. Simplot Company
35-8114 I R. Simplot Company
35-8131 1. R. Simplot Company
35-4175 J. R. Simplot Company
36-4179 J. R, Simplot Company
35-4189 J.R. Simplot Company
35-2192 1. R, Simplot Company
35-4044 J. R. Simplot Company
29-7467 I. R. Simplot Company
29-2020 J. R. Simplot Company
29-2225 J. R. Simplot Company
29-2375 J. R. Simplot Company
29-2501 J. R. Simplot Company
29-2502 J. R, Simplot Company
29-7763 J. R. Simplot Company



EXHIBITE
Senior Coalition Members and Their Water Rights

A&B Irrigation District North Side Canal Company
I-14 1-5
1-2060A 1-16
1-2064F 1-210A
1-2068F 1-210B
1-212
American Falls Res. Dist, #2 1-213
1-6 1-215
1-220
Burley Irrigation District 1-2064C
1-7 1-4052
1-211B 1-10042B
1-2148 1-10043A
1-100458
Milner Irrigation District 1-10053A
[-9
1-17 (USBR) American Falls Reservoir
1-2050 1-284
1-20648 1-2064
1-4052 1-4052
1-10042
Minidoka lirigation District 1-10053
1-8
1-4045A (USBR) Jackson Lake Reservoir
1-10187 1-4055
1-10188 1-10044
1-10189 1-10045
1-10190
1-10191 (USBR) Palisades Reservoir
1-10192 1-2068
1-10193 1-4056
1-10194 1-4057
1-10195 1-10043
1-10196
Twin Falls Canal Company Clear Springs Foods, Inc.(Snake River Farm)
1-4 36- 4013A
1-10 36-4013B
1-209 36-7148
1-2064A
1-4052 Clear Springs Foods, Inc.(Crystal Springs Farm)
[-10042A 36-7083
1-10043 36-7568

1-10045A




EXHIBIT C

TO

STIPULATION REGARDING MITIGATION AND

MOTION FOR APPROVAL

Brockway Calculations




WIMIC, SWC

Re: Brockway Impact Estimates
March 26, 2007

Page 2

e Figures showing the steady state reach gains from specific priority curtailment from {604
through 1975.
¢ Table (1 page) showing the depletions modeled for each member of the Coalition and the

steady state total depletion simulated for each reach of the Snake River.

Sincerely,

Thscphifie P. Beeman .?oji-fm'!iSl’z{&pSon
3SEEMAN & ASSOCIATES, P.C. BARKER, ROSHOLT & SIMPSON
for Water Mitigation Coalition :t'or@enior Water Users” Coalition

Enclosure






















































