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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF CREATING THE )
ST. ANTHONY ~ REXBURG AREA WATER DISTRICT)
{DESIGNATED AS WATER DISTRICT NO. 100} FOR )} FINAL ORDER
ADMINISTRATION OF RIGHTS TO THE USE OF ) CREATING WATER
GROUND WATER IN THE EASTERN SNAKE PLAIN ) DISTRICT NG, 100
AQUIFER IN ADMINISTRATIVE BASINS 21 AND 22 )

)

The Director of the ldaho Department of Water Resources (*Director” or “Department’)
is required by ldaho statutes to divide the state into water districts for the purpese of performing
the essential governmental function of distributing water among appropriators under the laws of
the State of 1daho. The requirement to create water disiricts applies to those streams, or other
water sources, for which the priorities of appropriation have been adiudicated by court decree,
By statute, during the pendency of a walter rights adjudication, the district court having
jurisdiction for the adiudication can authorize interim administration of the water rights by the
Director if reasonably necessary to protect senior waler rights. The disirict court may authorize
the distribution of water pursuani to chapter 6, title 42, Idaho Code, in accordance with partial
decrees entered by the cowt or in accordance with one or more Direcior’s Reports as may be
modified by the court’s order.

FINDINGS OF FACT

1. On January 17, 2006, the State of Idaho (“State™) filed a motion with the Snake
River Basin Adjudication (“SRBA”) District Court requesting an order authorizing the interim
administration of water rights by the Director in the Department’s Administrative Basin
(“Basin™) 21.

2. On January 18, 2000, the State served copies of its metion and supporting briefing
and affidavits on all affected parties by regular U. §. Mail. The State’s motion included a Notice
of Hearing setting the matter for hearing by the SRBA District Court on April 18, 2006, The
SRBA District Court designated the matter as SRBA Subcase 92-00021-21 {Interim
Administration).

3. On February 27, 2006, the State filed a motion with the SRBA District Court
requesting an order authorizing the interim adminisiration of water rights by the Director in
Basin 22, Part 1, Ground Water, or ground water in that portion of Basin 22 overlying the
Eastern Snake Plain Aquifer (“ESPA™).
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4, Alsa on February 27, 2006, the State served copies of its moetion and supporting
briefing and alfidavits on all affected parties by regular UL 5. Mail, The State’s moetion included
a Notice of Hearing setting the matter for hearing by the SRBA District Court on May 25, 2006.
The SRBA District Court designated the matter as SRBA Subease 92-00021-22 Part 1 GW
{Interim Admimistration).

5. The State’s motions, supporting briefing, and affidavits deseribed in Findings !
through 4 are a part of the record in the matter of creating Water Distiiet No. 100 within Basins
21and 22.

a. All of the water rights claimed in Basin 21 and Basinr 22, Part 1, Ground Water,
have been reported in Direcior’s Reports to the SRBA District Court or have been partially
decreed, superceding the Director’s Reporls, as required under [daho Code § 42-1417.

7. The State’s motions for interimn administration described in Findings 1 and 3 state
that: “interim administration of water rights ... is reasonably necessary because an efficient
means of administering water rights from ground water sources ... does not exist. The
establishment of a water district ... will provide the watermasters with the ability to administer
water rights in accordance with the prior appropriation doctrine as established by Idaho law.”

8. On Aprit 18, 2006, the SRBA District Court held a hearing on the State’s motion
for interim adiministration in Basin 21. No objections were filed in opposition to the motion and
no party appeared in opposition to the State’s motiomn.

9. . On May 1, 2006, the SRBA District Court issued an order authorizing the interim
administration of water rights by the Director in Basin 21, pursuant to chapter 6, title 42, Tdaho
Code, based upon a determination that such interim administration is necessary to protect senior
water rights.

10, On May 25, 2006, the SRBA District Court held a hearing on the State’s motion
for interim administration in Basin 22, Part 1, Ground Water. No objections were filed in
opposition to the motion and no party appeared in opposition to the State’s motion.

11. Also on May 25, 2006, the SRBA District Court issued an order authorizing the
interim administration of water rights by the Director in Basin 22, Part 1, Ground Water,
pursuant to chapter 6, title 42, ldaho Code, based upon a determination that such interim
administration is necessary to profect senior water rights.

12. On October 18§, 2006, the Director signed a notice proposing to establish the
St. Anthony - Rexburg Area Water District in the portions of Basins 21 and 22 overlying the
ESPA, pursuant to the provisions of Idaho Code § 42-604. Notice was mailed on October 26,
2006, by regular U. 8. Mail to each holder of a water right within the boundaries of the proposed
water district. The notice described the proposed water district to be established (Water District
No. 100), the reasons therefor, and the time and place for a public hearing to be held on
November 14, 2006, concerning the establishment of the proposed water district. The notice also
provided a time period within which written comment on the proposed action would be accepted.
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13, Inaddition. the Director caused notice to be published of the proposed action
establishing the St. Anthony — Rexburg Area Water District once a week for two {2) weeks in the
following newspapers having general circulation within the area covered by the proposed water
district: The Post Register of Idaho Falls and the Rexburg Srandard Journal of Rexburg, both on
October 25, and November 1, 2006.

14, The notice mailed to water right holders proposed that establishment of Water
District No. 100 include all water rights authorizing the use of ground water with points of
diversion located within the boundaries of Basins 21 and 22 overlying the ESPA, except those
used solely for domestic and/or stock water purposes as defined by Idahe Code §§ 42-111 and
A2-1401 A1)

15. The Director’s notice aiso proposed that the water district watermaster be
responsibie {or certain duties under the direction and supervision of the Director including:
(1) measurement and reporting of diversions under water rights; (2) administration of water
rights in priority; (3) curtailment and enforcement against unauthorized or excessive diversions;
and (4) enforcement of stipulated agreements or miligation plans approved by the Director.

16.  The Director’s notice also proposed that the water district would replace the
measurement and reporting responsibilities of the ESPA East Water Measurement District
(“EWMUD?”) that currently exists within those portions of Basins 21 and 22 overlying the ESPA.

17. On November 14, 2006, at approximately 8:40 p.m., the Director conducted a
hearing concerning the proposed establishment of Water District No. 100 at the Best Western
Cotton Tree Inn, 450 W 4" §, Rexburg, Idaho. Approximately 23 people altended the hearing.

18.  Fora period of approximately 90 minutes prior to commencing the hearing, the
Director described factors he considered in proposing to establish Water District No. 100 and
answered questions about the creation of the proposed water district and how the district was
envisioned to function.

19, Persons attending the hearing were provided an opportunity to make oral
statements for the record. In addition, the Director held the record open through November 24,
2006, for the submussion of written comments.

20.  Four (4) individuals gave oral statements for the record at the hearing in Rexburg,
Idahe.

21, Mr, Jeff Raybould of Si. Anthony, Idaho, testified on behalf of the Fremont-
Madison Irrigation District (“FMID™), which holds several ground water rights within the
boundaries of the proposed water district. Mr. Raybould testified in support of formation of the
proposed Water District No. 160. Mr. Raybould also testified that FMID supports inciuding
those portions of Basins 21 and 22 in the Rexburg Bench area in Water District No. 100 once the
rights in that area are “adjudicated” and the timing is appropriate for inclusion in the water
district.
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22, Mr, Willard (“Bill”) Dale Beck, Mayor of the City of St. Anthony, Idaho, testified
on behalf of the City of St. Anthony. Mr. Beck testified that he supported the formation of the
proposed water district and stated “the plans and sugpestions as laid out fo us” by the Director
“appear reasonable.”

23. Mr. Gary Ball of Rexburg, Idaho, testified on his own behalf. Mr. Ball testified
that he owns a water right on the Rexburg Bench. Mr. Ball supported formation of the proposed
water district but also supperted including the Rexburg Bench area in the water district. Mr. Ball
stated that water rights in the Rexburg Bench area should be included in Water District No. 100
“in the beginning”™ and “ail at once”™ with the rest of the area and water rights that the Department
proposed to be included in Water District No, 100,

24, Mr. ferry L. Mumm of Rexburg, 1dzho testified on his own behalf. Mr. Mumm
stated that he owns ground water rights in the “Teton River meadows” Mr, Mumm stated that
he “is in favor of forming Water District No. 1007 but that he also favors including parts of
Basins 21 and 22 in the water district, including the Rexburg Bench and Ashton areas.

Mr. Mumm asked if anything could be done 1o “speed up™ the inclusion of these areas in Water

District No. 100.

25. The Department did not receive any written comments regarding the proposed
creation of Water District No. 100 before the close of the written comment period on November
24, 2006.

26.  The ESPA is defined as the aquifer underlying an area of the Hastern Snake Plain
that is about 170 miles long and 60 miles wide as delineated in the report “Hydrology and Digital
Simulation of the Regional Agquifer System, Eastern Snake River Plain, Idaho,” U. S. Geological
Survey (“USGS”) Professional Paper 1408-F, 1992, excluding areas lying both south of the
Snake River and west of the line separating Sections 34 and 35, Township 10 South, Range 20
East, Boise Meridian. The boundary of the ESPA is referenced in the map on Attachment A to
this Order (labeled as the Eastern Snake Plain Aquifer).

27.  The Rexburg Bench is an upland area that slopes northwestward from the Big
Hole Mountains to the margin of the Snake River Plain. The bench encompasses the Moody
Creek drainage area southwest of Newdale and east of Rexburg,

28.  The proposed boundaries of Water District No. 100 and the ESPA boundary
described in Finding 26 do not include the Rexburg Bench. The Rexburg Bench area was
excluded from the ESPA boundary delineated by the USGS because it is an upland area, Moody
Creek (the principal drainage) is perched above the regional ESPA, and because the aquifer or
principal water bearing unit of the Rexburg Beneh 1s rhyolite as opposed to the basalt of the
regional ESPA.

29.  Ground water rights located outside of the ESPA in Basin 22 (including the

Rexburg Bench) were reported in a Director’s Report filed with the SRBA District Court on
Becember 22, 2006. However, a motion has not yet been filed with the SRBA District Court
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requesting an order authorizing the interimm admimstration of water righis by the Director in that
portion of Basin 22 located outside of the ESPA.

30, The Department uses a calibrated ground water medel to determine the effects on
the ESPA and hydraulically connected reaches of the Snake River and its tributaries from
pumping a single well in the ESPA, from pumping selected groups of wells in the ESPA, and
from surface water uses on lands above the ESPA.

31 The Eastern Snake Hydrologic Madeling Commmitiee ("ESHMC™) 1s a commuitiee
of engineers and hydrologists representing different siate and Federal agencies and water right
holder groups who have an interest in the use and results of the Department’s ESPA ground
water model. Committee members have technical expertise in various subject areas including,
but not Iimited to, ground water modeling, surface water hydrology, reservolr operations,
chimatology, and agricultural and irrigation engineering, The ESHMUC provides technical advice
and peer review for the development, use, and maintenance of the Department’s ESPA ground
water model.

32. The ESPA ground waier model described in Finding 30 has a boundary that
varies in places from the ESPA boundary delineated by the USGS and described in Finding 26.
One of the locations where the two boundaries are different is 1n the vicinity of the Rexburg
Bench. The ESPA ground water model boundary includes all of the urigated lands within the
Rexburg Bench, as well as some trrigated areas north of the Rexburg Bench and the Teton River
and irrigated areas south of the Rexburg Bench and north of the Snake River.

E)

33, The ESHMC concluded in 2002 that the Rexburg Bench is hydraulically
connected to the ESPA and recommended inclusion of the area in the ESPA ground water model.
The calibrated ESPA ground water model described in Finding 30 includes the Rexburg Bench.

34, The water supply in the ESPA is hydraulically connected to the Snake River and
tributary surface water sources at various places and te varving degrees. Two of the locations at
which a direct hydraulic connection exists between the ESPA and the Snake River, or between
the ESPA and water sources tributary to the Snake River, include the reach of the Snake River
between the USGS stream gage located near Ashton and the USGS stream gage located near
Rexburg (“Ashton to Rexburg reach™) and the reach of the South Fork Snake River between the
USGS stream gage located near Heise and the USGS stream gage located near Rexburg (“Heise
1o Rexburg reach”), located along the northeastern edge of the ESPA in the vicinity of St.
Anthony, Rexburg, and Roberts, 1daho.

35. The available water supply in portions of Basins 21 and 22 overlying the ESPA
is, at limes, not adequate to satisfy some senior priority water rights that are hydraulically
connected to the ESPA. The available water supply is also projected in the fisture to be
insufficient, at times, to satisfy these water rights.
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CONCLESIONS OF LAW

Statmtory Anthorities

L. Idaho law declares all surface water, when in natural channels or springs or lakes,
and all gpround water within the State of Idaho to be the property of the state, whose duty it is o
supervise the appropriation and aflotiment of the water 1o those diverting the same for beneficial
use. Idaho Code §§ 42-101, 42-103, and 42-226.

2. The Director, acting on behalf of the State of [daho, has the statutory authority (o
control the appropriation and use of all surface and ground waters within the sfate in accordance
with, but not limited to, Idaho Code §§ 42-101, 42-103, 42-201(1), 42-220, 42-226, 42-237a.g.,
42-351, and 42-602 ef seq.

3. ldaho Code §§ 42-226 and 42-237a.¢. assign the authonty and responsibility o
the Director for the administration of ground water rights in the state in accordance with the prior
appropriation doctrine as established by Idaho law so as to protect prior surface and ground
water rights.

4. The Director has the authonity and responsibility for direction and control over the
distribution of water in accordance with the prior appropriation doctrine as established by Idaho
law within water districts 1o be accomplished through watermasters supervised by the Director,
and subject 1o removal by the Director, as provided in chapter 6, title 42, Idaho Code.

5. Idaho Code § 42-604 authorizes the Director to form water districts as necessary
to properly administer uses of water from public streams, or other independent sources of water
supply, for which a cowrt having jurisdiction thereof has adjudicated the priorities of
appropriation. The Director may also revise the boundaries of a water district, abolish a water
district, or combine two (2) or more water districts, by entry of an order, if such action is
required in order to properly administer the users of the water resource.

6. In addition, Idaho Code § 42-1417 provides that the district court having
jurisdiction over a general water rights adjudication may authorize the interim administration of
water rights pursuant to chapter 6, title 42, Idaho Code, prior to the entry of a final decree, in
accordance with Director’s Reports filed with the cowrt, with or without modification by the
court, or in accordance with partial decrees that have superseded the Director’s Reports.

Response to Testimony and Written Comments

7. The oral testimony provided at the hearing on November 14, 2006, supported
creation of the proposed Water District No, 100. The testimony alsc suppotted including
additional areas and ground water rights in the proposed district. Specifically, the testimony
supported inclusion of the Rexburg Bench area in Water District No. 100. Some of the
testimony supporting inclusion of the Rexburg Bench favored immediate inclusion of the area
into the water district.
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W In respense to the hearing testimony, the Director concludes that it may be
appropriate to include ground water rights located in the Rexburg Bench in Water District
No. 100, but the inclusion of those ground water rights must be delayed until after a party to the
SRBA moves the SRBA District Court to authorize interim administration based on the
Director’s Report filed on Decernber 22, 2006, or subsequent partial decrees, and the SRBA
District Court authorizes the interim administration of those ground water rights by the Director
in that area. In addition, the Direcior must again publish notice and hold another hearing in crder
1o include ground water rights from the Rexburg Bench or other areas of Basin 22 in Water
District No. 100.

9. The Director concludes that it is nol appropriate to further delay creation of the
proposed Water District No. 100 in order to include ground water rights from the Rexburg Bench
or other areas of Basin 22, particularly when such action may delay creation of the district after
the start of the 2007 irrigation season. Water District No, 100 can be revised to include ground
water rights from the Rexburg Bench later in 2007 or prior to the 2008 irrigation season as
NEeCeSSAry,

Dhastrict Creation

10, Rased upon the above statutory authorities, the order of the SRBA District Court
authorizing the interim administration of water rights pursuant 1o chapter 6, title 42, Idahe Code,
and the record in this proceeding, the Director should create a water district to administer ground
water rights within Basins 21 and 22 overlying the ESPA, as shown on the map appended hereto
as Attachment A, fo protect senior priority water rights.

11. The Director concludes that Water District No. 108 should be formed on a

permanent basis and be used to administer the affected water rights in accordance with the prior
appropriation doctrine as established by Idahe law.

Admanistration of Affected Water Rights

12, The Director concludes that immediate administration of ground water rights,
other than domestic and stockwater rights as defined under Idaho Code § 42-111 and 42-
1401A(11), pursuant to chapter 6, title 42, Idaho Code, is necessary for the protection of prior
surface and ground water rights.

13.  The Director concludes that the watermaster of the water district created by this
order shall perfonm the following duties in accordance with guidelines, direction, and superviston
provided by the Director:

a. Administer and enforce water rights in priority;

b. Measure and report the diversions under water rights;
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14,

Curtarl iliepal diversions (i.e., any diversion without a water right or in excess of
the elements or conditions of a water right);

Curtail out-of-priority diversions determined by the Director to be causing injury
to senier pricrity water rights if not mitigated by a stipulated agreement or a

mitigation plan approved by the Director; and

Enforce the provisions of any stipulated agreements or mitigation plans approved
by the Director.

Additional instructions 1o the watermaster for the administration of water rights

from hydranlically connected sources will be based upon avaiiable data, models, and the
director’s best professional judgment.

15.

The Director concludes that the waier district created by this order may provide

for the designation of sub-districts that match the boundaries of existing surface water districts,
new or existing ground water districts, canal companies, irrigation districts, or other water use
entities as otherwise determined by the Director.

16.

The Director further concludes that the water district created by this order shall

include the following organizational features:

Election and appeintment of a single watermaster for the water district. The water
users may elect to have the district contract with the Department to provide
watermaster services. Under a district contraci with the Departiment, the
watermaster will be a direct employee of the Department.

Selection of a Water District Advisory Commitiee that may include, but need not
be limited to, representation from boards of directors for ground water districts or
representatives of other water use entities,

Deputy watermasters may be appointed by the waterrnaster, with approval from
the Director. Deputy watermasters would work pursuant to supervision by the
watermaster consistent with instructions from the Director. Deputy walermasters,
if any, may be employees of existing water districts, ground water districts, or
other water use entities that are located within the boundaries of the water district.
Duties of deputy watermasters that are also employees of an existing water
district, ground water district, or other water use entity should be limited to
measuring and reporting of diversions.
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GRDER
IT IS HEREBY ORDERED that:

I. The St. Anthony -~ Rexburg Area Water District, designated as Water District
No. 100, is created to include all ground water rights in Basins 21 and 22 overlying the ESPA
within the area depicted on the map appended hereto as Attachiment A and incorporated herein
by reference, except small domesiic and stock water rights as defined under 1daho Code §§ 42-
111 and 42-1401A(11) for which authorization for interim administration was not obtained from
the SRBA District Court and for which notice of this action was not provided. Ground water
rights focated in Township 7 North, Range 38 East, Section 6 of Basin 21, are also excluded
from Waiter District No. 100 since ground water rights in that location are already included in the
Mud Lake Area Water District, designated as Water District No. 110.

2. As soorn as practicable in calendar year 2007, the holders of water rights within
Water District No. 100 shall meet at a time and place to be determined and noticed by the
Director for purposes oft (1) electing a watermaster; (2) selecting an advisory commitiee, if
desired; and (3) setting a budget and corresponding assessments to be collected for operating the
district. In future years, the annual meeting shall be held as provided in Idaho Code §42-605.

3. The Director will consider revising the boundaries of Water District No. 100 to
include ground water rights in the Rexburg Bench and/or other areas of Basin 22 after the SRBA
District Court authorizes interim administration of water rights in response to a motion filed by a
party to the SRBA.

4, The watermaster of Water District No. 100 shall perform the following duties in
accordance with guidelines, direction, and supervision provided by the Director:

a. Measure, collect and record the diversions under water rights;
b. Administer and enforce the water rights in priority;
c. Curtail unauthorized or excessive diversions as necessary (i.e., any diversion

without a water right or in excess of the elements or conditions of a water right);

d. Curtail out-of-priority diversions determined by the Director to be causing injury
o senior priority water rights if not mitigated by a stipulated agreement or
mitigation plan approved by the Director; and

e. Enforce the provisions of any stipulated agreemenis or mitigation plans approved
by the Director.

aa—

DATED this 2‘5&7& day of December, 2006. / /4
KARL J. DREHER

Director
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ;Z E day of December, 2008, the above and
foregoing document was served on each individual or entity on the service list for this matter on
file at the 1daho Departinent of Water Resources, 322 East Front Street, Boise, Idaho, and posted

was served by placing a copy of the above and forepoing decument in the United States mail,
pustage prepaid and properly addressed.

Dpintine foderti™

Christine Roberts
Office Records Specialist
Idaho Department of Water Resources
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF CREATING THE }

MUD LAKE AREA WATER DISTRICT )

(DESIGNATED AS WATER DISTRICT NO. 110)) FINAL ORDER

FOR THE ADMINISTRATION OF RIGHTS TG ) CREATING WATER
THE USE OF GROUND WATER FROM THE ) DISTRICT NO. 116
EASTERN SNAKE PLAIN AQUIFER IN )

ADMINISTRATIVE BASING 31 AND 32 )

The Director of the Idaho Department of Water Resources (“Director” or “Department”)
is required by Idaho statutes to divide the state into water districts for the purpose of performing
the essential povernmental function of distributing water among appropriators under the jaws of
the State of [daho. The requirement to create or establish water districts applies to those streams,
or other water sources, for which the priorities of appropriation have been adjudicated by court
decree. By statute, during the pendency of a water rights adjudication, the district court having
jurisdiction for the adjudication can authorize inierim administration of the water righis by the
Director if reasonably necessary to protect senior water rights. The district court may authorize
the distribution of water pursuant to chapter 6, title 42, Idaho Code, in accordance with partial
decrees entered by the cowt or in accerdance with one or more Director’s Reports as may be
modified by the court’s order.

FINDINGS OF FACT

1. On Aprit 18, 2005, the State of Idaho {“State™) filed a motion requesting an order
authorizing the interim administration of water rights by the Director in the Department’s
Administrative Basins (“Basins”) 31 and 32 with the Snake River Adiudication (“SRBA™)
District Court. The State’s motion included a Notice of Hearing setting the matter for hearing by
the SRBA District Court on July 21, 2005. The SRBA District Court designated the matter as
SRBA Subcase 92-00021 (Interim Administration). The State’s motion and supporting briefing
and affidavits are a part of the public record in the matter of creating Water District No, 110
within Basins 3] and 32.

2. All of the water rights claimed in Basins 31 and 32 have been reported in
Director’s Reports to the SRBA District Court or have been partially decreed, superceding the
Director’s Reports, as required under Idaho Code § 42-1417,

3. The State’s motion for interim administration described in Finding 1 above states
that: “Interim administration of water rights in [these] [b]asins . . . is reasenably necessary
because an efficient means of administering water rights from ground water sources and some
surface waler sources in these basins does not exist. The establishment of water districis for
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these basins will provide the watermasters with the ability 1o administer water rights in
accordance with the prior appropriation doctrine as established by Idaho law.”

4. On April 19, 20035, the State served copies of its motion and supporting briefing
and affidavits on all affected parties by regular U. 8. Mail.

S. On July 21, 2005, the SRBA District Cowrt held a hearing on the State’s motion.
No objections were filed in opposition to the motion, and no party appeared in oppoesition to the
State’s motion,

&, On July 21, 2005, the SRBA District Court issued an order authorizing the interim
administration of water rights by the Dircctor in Basins 31 and 32, pursuant to chapter 6, title 42,
Idaho Code, based upon a determination that such interim adminisiration is “reasonably
necessary 1o efficiently administer water rights and tc protect senior water rights.”

7. On November 9, 2005, the Dircetor signed a notice proposing to estabiish the
Mud Lake Area Water District in portions of Basins 31 and 32 overlying the Fastern Snake Plain
Aguifer (“"ESPA™) pursuant to the provisions of [daho Code § 42-604. Notice was mailed on
November 14, 2005, by reguiar U. S, Mail, to each holder of a water right within the boundaries
of the proposed water district. The notice described the water district proposed to be established
(Water District No. 110), the reasons therefor, and the time and place for a public hearing to be
held on December 5, 2005, concerning establishment of the proposed water district. The notice
also provided a tume period within which written comments on the proposed action wouid be
accepted.

8. In addition, the Director caused notice to be published of the proposed action
establishing the Mud Lake Area Water District once a week for two (2) weeks in the following
newspapers having general circulation within the area of the proposed water district: The Post
Register of 1daho Fails on November 17 and 24, 2005; and the Jefferson Star of Jefferson
County on November 10 and 23, 2005.

9. The notice mailed to water right holders proposed that establishment of Water
District No. 110 would include all water rights authorizing the use of surface water and ground
water with poinis of diversion located within the boundaries of Basins 31 and 32 overlying the
ESPA, except those used solely for domestic and/or stock water purposes as defined under Idaho
Code §§ 42-111 and 42-1401 A(11). The Director’s notice advised that a meeting of the holders
of water rights within the boundaries of the proposed district be held during the spring of 2006
for the purpose of electing a watermaster and conducting other business necessary to mitiate
operation of the district.

10.  The Director’s notice also proposed that the water district watermaster be
responsible for certain duties under the direction and supervision of the Director including:
(1) measurement and reporting of diversions under water rights; (2) administration of water
rights in priority; (3} curtailment and enforcement against unauthorized or excessive diversions;
and (4) enforcement of stipulated agreements or mitigation plans approved by the Director.
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Pl The Director’s notice further proposed that existing water districts in Basins 31
and 32 continue to operate but be subsumed into Water District No. 110. There are currently two
water districts located within portions of the proposed Water District No. 110: Water District
No. 31, Mud Lake and tributaries; and Water District No. 32-C, Medicine Lodge Creek and
tributaries. A portion of Water District No 32-C hes within the ESPA, but much of the district
also lies outside of the ESPA and the proposed boundaries of Water District No. 110. Some
surface water rights and diversions in Water District No. 31 also lie outside of the ESPA and the
boundaries of the proposed Water District No. 110,

12, Water District No. 31 includes surface water rights in Basin 31 as well as about
30 or more ground water rights that divert ground water into Mud Lake. The watermaster for
Water District No. 31 historically has administered these ground water rights and wells, The
rights are subject to the Agreement of Water Right Owners Regarding Delivery of Mud Lake
Water, dated April 17, 2001 {“Mud Lake Agreement”), which is on file in the records of the
Department and the Clerk and Recorder of Jeffersen County, instrument number 307626, The
Mud Lake Water Users, Inc., Independent Water Users of Mud Lake, Irnc,, and Dobson Ranch
Partnership, hold the pround water rights and wells under this agreement,

i3 Water District No. 32-C includes only surface water rights.

14.  The Director’s notice proposed that Water District No. 110 would replace the
measurement and reporting responsibilities of the North ESPA Water Measurement District
(“NWMD™) that currently exists within those portions of Basins 31 and 32 overlying the ESPA.

15.  The Director conducted a hearing on the proposed establishment of Water District
No. 110 at the West Jefferson High School Advanced Learning Center Cafeteria in Terreton,
Idaho, at approximately 2:30 pm on December 5, 2005. Approximately thirty-five people
attended the hearing.

16.  Foraperiod of approximately 90 minutes prior to commencing the hearing, the
Director described factors he considered in proposing to establish Water District No. 110 and
answered guestions about the establishment of the proposed water district and how the district
was envisioned to function.

17.  Persons attending the hearing were provided an opportunity to make oral
statements for the record. In addition, the Director held the record open through December 15,
2005, for the submission of written comments.

18.  Two individuals gave oral statements for the record at the hearing in Terreton,
idaho. Four written statements were submitted to the Department on or before the deadline of
December 15, 2005.

19.  Mr. Lynn Burtenshaw of Terreton, ldaho, testified on his own behalf as the holder
of a ground water right in Basin 31. Mr. Burtenshaw testified that if holders of ground water
rights within the area of the proposed water district are ever required to provide mitigation, that
the priority dates of water rights be recognized, meaning that holders of relatively senior priority

Final Order Creating Water District No. 110 — Page 3



pround water rights should provide or contribute less towards nutigation than holders of more
junior priority ground water rights.

20.  Mr. Robert Larranaga, manager of the United States Fish and Wildlife Service
(“USFWS”) Camas National Wildlife Refuge, testified on behalf of the USFWS, which holds
ground water and surface water rights in Basin 31 for wildiife uses at the Camas National
Wildlife Refuge. Mr. Larranaga stated that the USFWS would like to continue the arrangement
it has had with the NWMD regarding measurement and reporting of ground water diversions
located within the refuge. The USFS has been measuring diversions from its own wells and
reporting diversions directly to the NWMD, An agreement dated December 15, 1998, was
executed between the USFWS and the NWMD regarding measurement and repoiting of the
USFWS ground water diversions within the refuge.

21, On November 21, 2003, the Director received written comments from Mr. Ted
8. Sorensen, a sharcholder in the Reno Ditch Company located within Water District No. 32-C.
Mr. Sorensen stated that surfacce water rights from Birch Creek do not need to be included in the
proposed Water District No. 110 since they are already in Water District No. 32-C,

22, On December 13, 2005, the Director received written comments from Mr. Bryce
A. Contor of Iona, Idahe. Mr. Contor stated that he has worked with water right holders and
developed an understanding of the water rights in the proposed water district as a result of having
held previous employment positions with NWMD, the Department, and the University of Idaho.
Mr. Contor stated that the ground water rights and welis historically administered by Water
District No. 31 should “remain solely under the administration of the watermaster of Water
District 31.” Mr, Cantor noted that if the proposed district does not include surface water rights,
then the watermaster of the new district could not properly administer the rights under the Mud
Lake Agreement. He further stated: “Water District 31 can perform any and all necessary
administrative functions for these wells. Including these wells both within Water District 3] and
within any new water district would create administrative ambiguity, an unnecessary burden for
watermasters of both districts, and an unnecessary burden for owners of the wells.”

23, Mr. Contor also noled that some wells outside of Water District No. 31 but in the
NWMD are currently measured and reported by the watermaster for Water District No. 31
directly to the NWMD. Mr. Contor suggested that additional administrative efficiency could be
pained “by assigning these wells to Water District 31 rather than to the new water district.”

24, On December 14, 2065, the Director received written comments from Mr. Kent
W. Foster, attormney for the Mud Lake Water Users, Inc. (“MLWU™). Mr. Foster stated that
MLWU does not concede or admit that either the surface and ground water sources upon which
ML WU rely are hydraulically connected to the Snake River,

25, MLWU requested that its ground water rights continue to be administered by the
watermaster of Water District No. 31, since these rights are administered in connection with
other surface water rights belonging to MLWU and others in Water District No. 31. MLWU
stated that: “Shifting such responsibility to the new Water District 110 would provide no
practical benefit and could result in the unnecessary creation of confusion or worse problems.”
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26, ML WU further stated in it8 letter that it objected 1o the practice of the Camas
National Wildhife Refuge measuring ground water diversions from ils own wells and reporting
the measured diversions directly to the NWMD, MLWU requestad that the USFWS wells and
rights “be administered by the appropriate State watermaster, the same as for all other water
users.” MLWU also stated that “there is no legal reason for separate or different treatment and
the practical considerations mitigate in favor of similar and equal administration practices.”

27. On December 16, 2005, the Director received written comments from Mr. Jerry
R. Rigby, attorney for various ground waler users located within the proposed boundaries of
Water District No. 110, but not administered by Water Distriet No. 31, Mr. Rigby stated that his
clients generally agreed with the boundaries proposed for Water District No. 110, Mr. Rigby
further stated that nothing in his letter “should be construed as an admission by the ground water
users within the proposed 110 boundary that their ground water sources are hydraulically
connected to the Snake River.”

28. Afier the close of the written commient period, the Departinent received inquiries
from several NWMD advisory commitiee members regarding inclusion of two ground water
wells used for irrigation and located in Basin 21 immediately adjacent to the boundaries of the
proposed Water District No. 110. The points of diversion for the two ground water rights in
question are located in the north half of Section 6, Township 7 North, Range 38 East. The helder
of these ground water rights, Richard Egbert, holds additional ground water rights and diversions
within the proposed boundaries of Water District No. 110. The NWMD has historically
measured and reported the ground water diversions for the Egbert wells in Basin 21 because the
wells are proximate 1o the NWMD and because Egbert owns other irrigation wells in the
NWMD.

29. The State of Idaho did not file a motion with the SRBA District Court seeking an
order for interim administration of water rights in Basin 21 until January 18, 2006, the date on
which the Director’s Report for the ground water rights in Basin 21 overlying the ESPA was
filed. The court has scheduled a hearing for this matter on April 18, 2006.

30. A portion of the boundaries for the Bonneville-Jefferson Ground Water District
(“BIGWD™} overlaps a portion of Basin 31 and the proposed boundaries of Water District No.
110. This overlap ocecurs in Township 5 North, Range 35 East, Sections 25 through 36, although
there are no water rights or urigation within this ares.

31, The water supply from the ESPA is hydraulically connected to the Snake River
and tributary surface water sources at various places and to varying degrees. Locations at which
a direct hydraulic connection exists between the ESPA and the Snake River, or between the
ESPA and water sources trtbutary to the Snake River, include the Ashton to Rexburg reach of the
Herrys Fork and the Heise to Shelley reach of the Snake River, Jocated along the northeastern
edge of the ESPA in the vicinity of Rexburg and Roberts, Idaho.

32, The available water supply in all or portions of Basins 31 and 32 overlying the
ESPA are currently not always adequate to satisfy some senior priority water rights that are
hydraulically connected to the ESPA, and is projected in the future to be insufficient, at times, to
satisfy those water rights.
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CONCLUSIONS OF LAW

Statutory Authorities

1. Jdaho law declares all surface water, when in natural channels or springs or lakes,
and ail ground water within the State of Idaho to be the property of the state, whose duty it is to
supervise the appropriation and allotment of the water to those diverting the same for beneficial
use, See ldaho Code §§ 42-101, 42-103, and 42-226.

2. The Dircetor, acting on behalf of the State of Idaho, has the statutory authority to
control the appropriation and use of all surface and ground waters within the state in accordance
with, but not limited 1o, Idaho Code §§ 42-101, 42-103, 42-220, 42-226, 42-237a.p., 42-351, and
42-602 et seq. '

3. tdaho Code §§ 42-226 and 42-237a.g. assign the authority and responsibility to
the Director for the administration of ground water use in the state in accordance with the prior
appropriation doctrine as established by Idaho law so as to protect prior surface and ground
water rights.

4. The Director has the authority and responsibifily for direction and control over the
distributicn of surface water and ground water in accordance with the prior appropriation
doctrine as established by idaho law within water districts to be accomplished through
watermasters supervised by the Director, and subject to removal by the Directior, as provided in
chapter 6, title 42, 1daho Code.

5. Idaho Code § 42-604 authorizes the Director to form water districts as necessary
to properly administer uses of water from public streams, or other independent sources of water
supply, for which a court having jurisdiction thereof has adjudicated the priorities of
appropriation. The Director may also revise the boundaries of a water district, abolish a water
district, or combine two (2) or more water districts, by entry of an order, if such action is
required In order to properly administer uses of the water resource.

6. In addsition, Idaho Code § 42-1417 provides that the district court having
jurisdiction over a general water rights adjudication may authorize the mterim administration of
water rights pursuant to chapter 6, title 42, Idaho Code, prior to the entry of a final decree, in
accordance with Director’s Reports filed with the court, with or without modification by the
court, or in accordance with partial decrees that have superseded the director’s reports.

Response to Testimony and Written Comments

7. Most of the written comiments submitted to the Department expressed concerns
about inclusion of some water rights and sources in the proposed Water District No. 110 that are
currentty administered by an existing water district.

8. Based on review of the Depariment’s water rights records, there are surface water

rights within Basins 31 and 32 included within two existing water districts that are outside of the
boundaries for the ESPA. The Director concludes that at this time the two existing water
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districts 1n the area, Water District No. 31 and Water District No. 32-C, should continue 1o
administer ali surface water rights both within and cutside of the proposed boundaries for Walter
District No. 110.

9. Certain ground water rights that authorize diversion of ground water and
conveyance of the ground water diverled into Mud Lake have historically been administered by
the watermaster of Water District No. 31, The administration of these ground water rights is
subject to the Mud Lake Agreement cited m Finding 12. The Mud Lake Agreement specifies the
ground waler rights affected by the agreement, each of which have been decreed by the SRBA
District Court, and the decree for each right mcludes a condition that references the agreement.

10. Ground water rights subject to the Mud Lake Agreement should continue to be
administered by the watermaster for Water District No. 31 and should not be included in the
proposed Water District No. 110 at this time for purposes of administration. However, the
exclusion of these rights from the proposed water district does not diminish the Director’s
responsibility {o seek appropriate administration of these rights through direction and supervision
of the watermaster for Water District No. 31 to ensure that the administration of surface and
ground water rights in Water District No. 31 fully complies with Idaho law.

11, Other written comments and testimony at the hearing in Terreton, idaho, on
December 5, 2005, addressed concerns about either continuing or discontinuing arrangements
with the USFWS to measure and report diversions of ground water on the Camas National
Wildlife Refuge under rights held by the USFWS. Comments submitted in opposition to this
arrangement alleged that this provided for separate or different treatment of the rights held by the
USFWS, and that diversions under zll waler rights in the propoesed water district should be
measured and administered by the appropriate state watermaster.

12.  Documents on file with the Department show that both the Monteview Canal
Company (“Monteview™) and Producers Canal Company (“Producers”) aiso have had
agreements with the NWMD dating back to 1997 for the measurement and reporting of ground
water diversions under water rights held by each company, similar to the agreement between the
USFWS and the NWMD. Under both the Monteview and Producers agreements, canal company
ditch riders have measured, recorded, and reported ground water diversions to the NWMD in
coordination with the watermaster for Water District No. 31. The watermaster for Water District
No. 31 has also coordinated with the Jefferson Irrigation Company (“Jefferson™) for the
measurement and reporting of Jefferson’s ground water diversions to the NWMD.

13, Ground water rights held by Monteview, Producers, and Jefferson have not
historically been administered by the watermaster for Water District No. 31.

14.  The agreement between the USFWS and NWMD for measuring and reporting
ground water diversions is not unique in Basin 31. Three canal companies in the area have made
similar arrangements with the NWMD for measuring and reporting diversions of ground water
under their rights.
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Dhstrict Creation

15. Rased on the Director’s statutory authorities, the order of the SRBA District Court
authorizing the interim administration of water rights pursuant to chapter 6, title 42, Idaho Code,
and the record in this proceeding, the Director should establish a new waler district, Water
District No. 110, to administer ground water rights that are not already included within Water
District No. 31 within those portions of Administrative Basins 31 and 32 overlying the ESPA, as
shown on the map appended hereto as Attachment A, to protect senior priority water rights.

16. Water rights authorizing the diversion and use of ground water in that portion of
Basin 21 within the proposed boundaries of Water District No. 110 are subject 1o being included
in Water District No. 110 at such time that the Director 15 authorized to administer such rights
pursuant 1o chapter 6, title 42, Idaho Code.

17. A portion of the Bonneville-Jefferson Ground Water District in Township 5
North, Range 35 East, Sections 25 through 36, falls within Basin 31 and the proposed boundarics
of Water District No. 118, Althouph there are no ground waier rights within the overlapped area,
other than smail domestic and stockwater rights as defined under Idaho Code § 42-111 and 42-
1401 A(11), the overlapped area of the Bonneville-Jefferson Ground Water District should be
excluded from Water District No, 110, Instead, the boundanes for Water District No. 120 should
be extended in the future to incorporate the overlapped area, since the remaining iarger portion of
the Bonneville-Jefferson Ground Water District is currently within Water District No. 120 or is
proposed to be included when authorized.

18,  The water district should be established on a permanent basis and operated to
administer the affected water rights in accordance with the prior appropriation doctrine as

established by Idaho law.

Administration of Affected Water Rights

19.  Providing for the immediate administration of ground water rights within those
portions of Basins 31 and 32 overlying the ESPA pursuant to chapter 6, title 42, 1daho Code,
other than domestic and stockwater rights as defined under Idaho Code § 42-111 and 42-
1401A(11), is necessary for the protection of prior surface and ground water rights.

20.  The watermaster of the water district created by this order should perform the
following duties in accordance with puidelines, direction, and supervision provided by the
Director:

a. Administer and enforce ground water rights in priority;

b. Measure and report the diversions of ground water under the water rights;

c. Curtail illegal diversions (i.e., any diversion withou! a water right or in excess
of the elements or conditions of a valid water right);
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d. Cunail out-of-priority diversions determined by the Director 1o be causing
injury to senlor priority water rights if not covered by a stipulated agreement
or a mitigation plan approved by the Director; and

ol

Enforce the provisions of any stipulated agreements or mitigation plans
approved by the Director.

21 Additional instructions o the watermaster for the administration of water rights
should be based upon available data, ground water model(s), and the Director’s best professional
Judgment,

22, The water district created by this order should include the following
organizationai features:

a. Election and appointment of a watermasier for the water district may be
pursuant to an agreement with the Department to provide watermaster
services. Under an agreement with the Department, the watermaster would be
a direct employee of the Departiment and would be provided at no cost to the
water right holders for a period of two years.

b. Selection of a Water District Advisory Committee that may include, but need
not be limited to, representation from boards of directors for ground water
districts or representatives of other water use entities.

c. Depuly watenmasters may be appointed by the watermaster, with approval
from the Director. Deputy watermasters would work pursuant to supervision
by the watermaster consistent with instructions from the Director. Deputy
watermasters, if any, may be employees of existing waler districts, ground
water digtricts, or other water use entities that are located within the
boundaries of the water district, Duties of deputy watermasters that are also
employees of an existing water district, ground water district, or other water
use entity should be limited to measuring and reporting of diversions.

ORDER

The Director enters the following Order for the reasons stated in the foregoing Findings
of Fact and Conclusions of Law.

IT 1S HEREBY ORDERED as follows:

1. The Mud Lake Area Water District, designated as Water District No. 110, is
hereby established to include all ground water rights in Basins 21, 31, and 32 overlying the
ESPA, within the area depicted on the map appended hereto as Attachment A and incorporated
herein by reference, excluding: (1) ground water rights included and administered in Water
District No. 31 and subject to the Mud Lake Agreement; (2) small domestic and stockwater
rights as defined under Idaho Code § 42-111 and 42-1401A{11); and (3) that portion of the
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Bonneviile-JefTerson Ground Water District in Township 5 North, Range 35 East, Sections 25
through 36, within Basin 31,

2.

As soon as practicable in calendar year 2006, holders of water rights inchuded in

Water District No. 118 shall meet at a time and piace to be determined and noticed by the
Director for the purposes of: {1) electing a watermaster; (2) selecting an advisory commitiee, if
desired; and (3) setting & budgel and corresponding assessments to be collected for operating the
district. In future years, the annual meeting shall be held as provided in Idaho Code § 42-603.

3

The watermaster for Water District No. 110 shall perform the following duties in

accordance with guidelines, direction, and supervision provided by the Director, except in Basin
21 until such time that the Director 1s authorized to administer ground water rights in Basin 2}
pursuant 1o chapter 6, title 42, Tdaho Code:

Measure, record, and report diversions of ground water under water rights
included iy Water District No. 110;

Administer and enforce water rights in Water District No. 110 in priority;

Curtai] unauthorized or excessive diversions in Water District No. 110 (l.e.,
any diversion without a water right or in excess of the elements or conditions
of a water right);

Cuartail out-of-priority diversions under ground water rights in Water District
No. 110 determined by the Director to be causing injury to senior priority
water rights 1f not covered by a stipulated agreement of mitigation plan
approved by the Director; and

Enforce the provisions of any stipulated agreements or mitigation plans
approved by the Director and applicable in Water District No. 110.

DATED this (7% day of April 2006.

L,
KAWL J{IPREFIER

Director
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BEFORE THE DEPARTMENT OF WATER RESGURCES

OF THE STATE OF IDAHO

IN THE MATTER OF CREATING THE AMERICAN )

FALLS AREA WATER DISTRICT, DESIGNATED )

AS WATER DISTRICT NO. 120, FOR THE ) FINAL ORDER

ADMINISTRATION OF RIGHTS TO THE USE OF ) CREATING WATER

GROUND WATER FROM THE EASTERN SNAKE ). DISTRICT NO. 120

PLAIN AQUIFER IN ADMINISTRATIVE BASINS ) -

35 AND 41, )
D

The Director of the Idaho Department of Water Resources (“Director™) is authorized
by statute to divide the state into water districts for the purpose of performing the essential
governmental function of distributing water among appropriators under the laws of the State
of Idaho. The authority to create water districts applies to those sireams, or other water
souzrces, for which the priorities of appropriation have been adjudicated by court decree.
During the pendency of a water rights adjudication, the district court is authorized by statuie
to approve interim administration of the water rights by the Director if reasonably necessary
to protect senior water rights. The district court may permit the distribution of water
pursuant to chapter 6, title 42, Idaho Code, in accordance with partial decrees entered by the
court or in accordance with a Director’s Report as modified by the court’s order.

FINDINGS OF FACT

1. On August 3, 2001, the Director established the American Falls Ground Water
Management Area (“American Falls GWMA™) pursuant to 1daho Code § 42-233b. The
Director designated the American Falls GWMA due 1o concerns about the depletionary
effects of ground water withdrawals under junior priority water rights and the availability of
water supplies for senior priority water rights from connected surface and ground water
sources during the severe drought conditions experienced across the Snake River Basin. The
Director issued the order in response to his recognition that he has a responsibility, subject to
the confines of existing knowledge and technology, to exercise his statutory authorities to
administer water nghts for the use of ground water in a manner that recognizes and protects
senior priority surface water and ground water rights in accordance with the provisions of
Idaho law. In establishing the American Falls GWMA, the Director stated his intent to curtail
diversions under certain junior ground water rights that caused significant depletions to
hydraulically connected surface water sources thereby causing injury to senior priority water

rights.

2. On August 31, 2001, the Director was advised by representatives of holders of
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Junior priority ground water rights and holders of senior priority surface water righis that
agreements in principle had been reached that would provide replacement surface water for
the next two limigation seasons equal in amount to what would have resulted from the intended
curtailment of certain junior ground water diversions within the American Falls GWMA.

3. Based upon the representations that agreements in principle had been reached,
the Director announced on August 31, 2001, that no curtailment orders would be 1ssued for
the American Falls GWMA, provided the agreements in principle were tmplemented through
detailed written agreements.

4. After August 31, 2001, representatives of holders of most of the affected
ground water rights entered into detailed written stipulated Agreements with representatives
of most holders of senior priority surface water rights. The Agreements were submitted to the
Director for approval. The Director approved the Agreements on Januvary 18, 2002,

5. Under the Agreements, the represented holders of senior priority surface water
rights agreed not to exercise their semor priorities against the represented holders of junior
priority ground water rights in exchange for commitments by the ground water right holders
to provide specific quantities of replacement water during the two-year term of the stipulated
Apgreements. In the event the replacement water cannot be provided, the Agreements require

an appropriate reduction of diversion under ground water nghts or requiire that other
mitigation be provided.

6. The signatories 10 the Apreements agreed to work with the Director to
expeditiously create water districts to implement the terms of the Agreements.

7. Under the Agreements, the parties requested that the Director notify holders of
ground water tights subject to interim administration who are not party to the Agreements, or
other similar agreements or approved mitigation plans, that they may be subject to curtailment
under the prior appropriation doctrine as established by ldaho law.

g. On Nevember 16, 2001, the State of Idaho filed with the SRBA District Court
a motion requesting an order authorizing the interimn administration of water rights by the

Director in all, or parts, of Administrative Basins 35 and 41 overlying the Eastern Snake Plain
Agquifer (“ESPA”) m the American Falls area.

9. On November 19, 2001, the SRBA District Court issued an order setting the
State’s motion for order authorizing interim administration for hearing on January 8, 2002.
The Court designated the matter ag SRBA Subcase 92-00021 (Interim Administration). The
State of Idaho served copies of the Court’s November 19, 2001, order and the State’s motion

and supporting briefing and affidavits on all affected parties by regular U. 5. Mail on
Novermber 26, 2001.

10.  On January 8, 2002, the SRBA District Court issued an order authorizing the
interim admintstration of water rights by the Director in all, or parts, of Administrative Basins
35 and 41 overlying the ESPA | pursuant to chapter 6, title 42, Idaho Code, based upon a
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determination that such inlerim administration is necessary 1o protect senior water rights.

11, Onlanuary 14, 2002, the Director mailed notice, by regular mail, of the
proposed action creating a water district in the American Falls area within the ESPA in
Adpunstrative Basins 35 and 41, pursuant to the provisions of 1daho Code § 42-604. Notice
was mailed to each waler user in the proposed district affected by the creation of the water
district (herein established as Water District No. 120). The notice described the proposed
action to be taken, the reasons therefore, the time and place of a hearing to be held on

February 4, 2002, concerning the proposed action, and provided a time period within which
written comment on the action would be accepted.

12, In addition, the Director published notice of the proposed action creating the
water district once a week for two (2) weeks in the following newspapers having general
circutation within the area covered by the proposed district: the Idaho Falls Posr-Register on
January 17 and 24, 2002; the Blackfoot Morning News on Yanuary 17 and 24, 2002; the
Pocatetlo Jdaho State Jowrnal on January 17 and 24, 2002; the Rigby Jefferson Star on

Japuary 16 and 23, 2002; the Shelley Pioneer on January 17 and 24, 2002; and the 4berdeen
Times on January 16 and 23, 2002.

13, The Director conducted the hearing concerning the proposed creation of the
water district at the Blackfoot Civie Center in Blackfoot, Idaho, at 1:00 pm on February 4,
2002. Approximately seventy-five people attended the hearing.

14, Prior to commencing the hearing, the Director made a presentation and
answered questions for approximately two hours addressing the reasons for creation of the
proposed water district and how the district would operate.

15 Persons attending the hearing were provided an opportunity to make an oral

statemnent for the record. In addition, the Director held the record open through February 14,
20072, {for the submission of written comments.

16.  Only two persons presented oral statements for the record at the Blackfoot
hearing. No one testified in opposition to the creation of the proposed water district. Tim
Deeg of American Falls testified as a Directer of the Aberdeen American Falls Ground Water
District, and as President of the Idaho Ground Water Appropriators, Inc., which represents six
ground water districts, three municipal users and three industrial users. Steven T. Howser
testified as the General Manager of the Aberdeen-Springfield Canal Company.

17.  Mr. Deeg stated that ground water users have several concerns regarding the
operation of the proposed water district, and the interrelationship that will exist between the
operation of the water district and the existing ground water districts. Mr. Howser stated that

provisien should be made to ensure that ground water may be diverted where the effects of
the diversion have been fully mitigated.

18.  The Director received written comments from six affected water users prior to
the close of the February 14, 2002, comment period. None of the written comments oppose
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creation of the water district, The comments raise issues and concerns about the types of
functions that the water district will perform, how those responsibilities will be carried out,
and how the costs of the water district will be allocated among water users. The United States
Fish and Wildlife Service submitted comments relating to future arrangements that may be
made for the measuring and reporting of ground water usage at its affected facilities.

19, The water supply in the ESPA is hydraulically connected to the Snake River
and tributary surface water sources at various places and to varying degrees. One of the
locations at which a direct hydraulic connection exists between the ESPA and the Snake
River, including tributary surface water sources, is in the Shelley to Minidoka reach of the
river, sometimes termed the “Amenican Falls reach” located along the southeastern edge of
the ESPA in the vicinty of the Amencan Falls Reservoir.

20.  The available water supply in all or portions of Administrative Basins 35 and
41 is currently not adeguate to satisfy some senior priority water rights and is projected in the
future to be insufficient, at times, to satisfy these water rights.

23. The administration of ground water nghts within the portion of Administrative
Basins 35 and 41 overlying the ESPA is necessary for the protection of prior surface and
ground water rights.

CONCLUSIONS OF LAWY

Statutory Authorities

1. Idaho law declares all ground waters in the State of ldaho 1o be the property of

the state, whose duty it is to supervise the appropriation and aliotment of the water to those
diverting the same for beneficial use. Idaho Code § 42-226.

2. The Director has a statutory responsibility to administer the use of ground

water in the siate so as o protect prior surface and ground water rights. See ldaho Code §§
42-226 and 42-237a.g.

3. The Director has responsibility for direction and control over the distribution
of water in accordance with the prior appropriation doctrine as established by Idaho law
within water districts to be accomplished through watermasters supervised by the Director,
and subject to removal by the Director, as provided in chapter 6, title 42, Idaho Code.

4. The Director is anthorized to establish water districts as necessary to properly
administer uses of water from public streams, or other independent sources of water supply,

for which a cowrt having jurisdiction thereof has adjudicated the priorities of appropriation.
See Jdaho Code § 42-604.

5. In addition, the district court having jurisdiction over a general water rights
adjudication may permit the interim administration of water rights pursuant to chapter 6, title
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42, ldaho Code, prior to the entry of a final decree, in accordance with director’s reports filed
with the court, with or without modification by the court, or in accordance with partial decrees
that have superseded the director’s reports. See Idaho Code § 42-1417.

Digtrict Creation

0. Based upon the above statutory awthorities, the order of the SRBA District
Court authorizing the interim administration of water rights pursuant to chapter 6, title 42,
1daho Code, and the record in this proceeding, the Director should create a water district to
administer water rights within those portions of Administrative Basins 35 and 41 overlying

the ESPA, as shown on the map appended hereto as Attachment A, to protect senior priority
water rights.

7. The Director concludes that the water district should be formed on a permanent
basis and be vsed 1o administer the affected water rights in accordance with the prior
appropriation doctrine as established by Idaho law.

Administration of Affected Water Rights

8. The Director concludes that immediate administration of water rights, other
than domestic and stockwater rights as defined under 1daho Code §§ 42-111 and 42-

1401A(11), pursuant to chapter 6, title 42, Idaho Code, 1s necessary for the protection of prior
surface and ground water rights.

9. The Director concludes that compliance with the provisions of the interim
stipulated Agreements will provide adequate replacement water to satisfy the need for any
mitigation or curtailment of the rights 1o the use of ground water held by persons who are

party to the Agreements or are represented by a party to the Agreements during the term of
the stipulated Agreements.

10.  The Director concludes that the watermaster of the water district created by
this order shall perform the following duties i accordance with guidelines, direction, and
supervision provided by the Director:

a. Curtail illegal diversions (i.e., any diversion without a water right or In excess
of the elements or conditions of & water right);

b. Measure and report the diversions under water rights;
c. Enforce the provisions of stipulated agreements approved by the Director; and
d. Curtail out-of-priority diversions determined by the Director to be causing

injury to senior priority water rights if not covered by a stipulated agreement or
a mitigation plan approved by the Director.

11. Additional instructions to the watermaster for the administration of water
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rights from hydraulically connected sources will be based upon available data, models, and
the Director’s best professional judgment.

- 12, The Director concludes that the water district created by this order shall
include the following organizational features:

a.  Election and appointment of a single watermaster for the water disirict. The
water users may elect to have the district contract with IDWR to provide
walermaster services. Under a district contract with IDWR, the watermaster
will be a direct employee of IDWR.

b.  Creation of subdistricts that match boundaries of existing ground water
districts and irrigation districts, or as otherwise determined by the Director,

c.  Selection of Water District Advisory Committee that includes, but need not be
limited to, representation from boards of directors of ground water districts and
irrigation districts.

d.  Appointrnent of deputy watermasters by the watermaster, with approval from
the Director. Deputy watermnasters shall work pursuant to instructions of the
watermaster. Deputy watermasters may be employees of existing ground
water districts or irrigation districts that are Jocated within the water district.
Duties of appointed deputy watermasters that are also employees of an existing
ground water district or brrigation district shall be limited pnimarily to
measuring and reporting of diversions.

c.  Water rights not included in an existing ground water district or irrigation
district shall be assessed costs directly by the water district watermaster.

f. Ground water districts and irrigation districts that are organized as subdistricts
may collect and pay the pro-rata expenses on behalf of the diversions and users
within their respective distriet (this will avoid billing of individual water rights
or diversions by both the subdistrict and the water district).

ORDER

IT 1S ORDERED that:

1. The American Falls Area Water District, designated as Water District No. 120,
is hereby created to include all ground water rights, other than small domestic and stockwater
rights as defined under Idaho Code §§ 42-111 and 42-1401A(11), within the area depicted on
the map appended hereto as Attachment A and incorporated herein by reference.

2. For 2002, the water right holders within the American Falls Area Water
District No. 120 shall meet at a time and place to be announced by the Director to elect a
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waterrnaster, select an advisory commitiee, and set a budget to be collected to operate the
district. In future years, the annual meeting shail be held as provided in Idaho Code § 42-605.

. b
DATED this k_j”‘t day of February 2002.
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IBAHO

IN THE MATTER OF REVISING THE )

BOUNDARIES OF WATER DISTRICT ) FINAL ORDER

NO. 120, AMERICAN FALLS AREA, IN ) REVISING THE BOUNDARIES
ADMINISTRATIVE BASINS 25 & 35 ) OF WATER DISTRICT NO. 120

_ )

The Director of the Idaho Department of Water Resources (“Director” or “Department™)
is reguired by Idaho statutes to divide the state into water districts for the purpose of performing
the essential povernmental function of distributing water among appropriators under the laws of
the State of Jdaho. The requirement to create water districis applies to those streams, or other
water sources, for which the priorities of appropriation have been adjudicated by court decree.
The Director 15 also authorized by statute to revise the boundaries of any water district in order to
provide for the proper distribution of water among rights diverting and using the water. During
the pendency of a water rights adjudication and pursuant to Idaho statutes, the district court
having jurisdiction for the adjudication may authorize interim administration of the water rights
by the Director under chapter 0, title 42, Idaho Code, if reasonably necessary to protect senior
water rights, in accordance with partial decrees entered by the court or in accordance with a
Director’s Report with or without modification by the court’s order.

FINDINGS OF FACT

1. On February 19, 2002, the Director issued an order creating Water [istrict
No. 120, pursuant to the provisions of Idaho Code § 42-604. The boundaries of Water District
No. 120 were originally limited to ground water rights in administrative basins 35 and 41
overlying the FEastern Snake Plain Aquifer ("ESPA”) in the American Falls Area that had been
included in a Director’s Report or partially decreed by the Snake River Basin Adjudication
(“SRBA™) District Court,. Although, the Director was authorized to propose inclusion of all
ground water rights in Basin 35 in Water District No. 120, a portion of Basin 35 within the ESPA
Iving north of the Bonneville-Jefferson Ground Water District was originally excluded from
Water District No. 120.

2. Holders of junior priority ground water rights in Basins 25, 27, 29, 35, and 41
overlying the ESPA entered into written stipulated agreements with holders of senior priority
surface water rights from the Snake River downstream of the American Falls area. The
signatories to those agreements pledged to work with the Director to expeditiously create or
revise the boundaries of water districts to implement the terms of the agreements,

Final Order Revising the Boundaries of Water District No. 120 - Page 1



3. On January 22, 2004, the Director issued an order revising the boundaries of
Water District No, 120, pursuant to the provisions of Idaho Code § 42-604, to include ground
water rights in that portion of Administrative Basin 29 overlying the ESPA,

4, On April 18, 2005, the State of Idaho filed with the SRBA District Court a motion
requesting an order authorizing the inlerim administration of ground water rights (except those
whose use is solely for domestic and/or stockwater purposes as defined under ldaho Code §§ 42-
111 and 42-1401A(11)) by the Director in Administrative Basm 25. Copies of this motion were
mailed to affected water right holders of record on April 18, 2005, The State’s motion,
supporting briefing, and affidavits are a part of the public record in the matter of revising the
boundaries for Water District No. 120 within Basin 25,

5. On July 21, 2005, the SRBA District Court issued an order authorizing the interim
administration of water rights by the Director in Basin 25, pursuast to chapter 6, title 42, Idaho
Code, '

6. On January 16, 2006, the Director mailed notice, by regular mail pursuant to the
provisions of Idaho Code § 42-604, of the proposed action to further revise the boundaries of
Water District No. 120 to include ground water rights within Basin 25 overlying the ESPA and
to inchude ground water rights in that portion of Basin 35 that were previously excluded from
Water District No. 120. Notice was mailed to each ground water right holder of record in those
areas of basins 25 and 35 overlying the ESPA and affected by the proposed revision of the water
district, as well as all water right holders of record in Water District No. 120. The notice
described the proposed action to be taken, the reasons therefor, the time and place of a hearing to
be held on February 1, 2006, concerning the proposed action, and provided a time period withm
which written comment on the action would be accepted,

7. On February 1, 2006, at approximately 8:20 p.m., the Director conducted the
hearing on the proposed revision to the boundaries of Water District No. 120 at the Red Lion
Inn, 475 River Parkway, in Idaho Falls, Idaho. Approximately 12 people attended the hearing.

g. Prior to commencing the hearing, the Director spent approximately 80 minuies
describing the background and purpose of the proposed action and addressing questions. The
Director also presented information concerning current and future operations of the District.

9. Persons aitending the hearing were provided an opportunity to make oral
statements for the record. In addition, the Director held the record open through February 13,
2006, for the submission of written comments.

10.  Two individuals presented oral statemnents for the record at the hearing in 1daho
Falls, Idaho.

11.  Mr. Jack Lance of 1daho Falls, Idaho presented a staternent on his own behalf.
M. Lance stated that he owns a farming operation in Jefferson County east of the Snake River.
Mr. Lance objected to the proposed expansion of Water District No. 120 because he telt that the
district should also include ground water wells in or around the Rexburg Bench and Ririe areas.
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i2, Mr, Randy Skidmore of tdaho Falls, Idaho, presented a statement on behalf of
himself and Comore Development. Mr. Skidmore stated that he opposed expansion of the
proposed water district because he was not convinced that a large water district was in his best
interest. Mr. Skidinore stated that smaller water districts would be more advantageocus and
provide better control,

13, The Director did not receive any writlen comments from aifected water right
holders or other interested parties prior to the close of the comment period on February 13, 2006,

14, The ESPA is defined as the aguifer underlying an area of the Easlern Snake Plain
that 1s about 170 miles long and 60 miles wide as delincated 1 the report “Hydrology and Digital
Simulation of the Regional Aguifer System, Eastern Snake River Plain, 1daho,” U. S. Geological
Survey (“USGS™) Professional Paper 1408-F, 1992, excluding areas lying both south of the
Snake River and west of the line separating Sections 34 and 35, Township 10 South, Range 20
East, Boise Mendian. The boundary of the ESPA 1s shown on the map included as Attachment
A of this Order (Iabeled as the Eastern Snake Plain Aquifer).

15, The water supply from the ESPA is hydraulically connected to the Snake River
and tributary surface water sources at various places and to varying degrees. Tocations at which
a direci hydraulic connection exists between the ESPA and the Snake River, or between the
ESPA and water sources tributary Lo the Snake River, include the reach of the Snake River
between the UUSGS stream gage located near Heise and the USGS stream page located near
Shelley (“Heise to Shelley reach™), located aleng the northeastern edge of the ESPA in the
vicinity of Rigby and Idaho Falls, Idaho. :

16.  The Department uses a calibrated ground water model to determine the effects on
the ESPA and hydraulicaily connected reaches of the Snake River and its tributaries from
pumping a single well in the ESPA, from pumping selected groups of wells in the ESPA, and
from surface water uses on lands above the ESPA.

17. The available water supply in all or portions of Basins 25 and 35 overlying the ESPA
have at times not been adeguate to satisfy some senior priority water rights that are hydraulically
connected to the ESPA. In the future, it 1s likely that the available water supply will be
insufficient, at limes, to satisly these water rights.

18. Ground water rights in Basin 25, and ground waler rights in that portion of Basin 35
overlying the ESPA and not included within Water District No. 120, currently are not subject to
administration through water districts by watermasters,

19. The adminisiration of ground water rights within those portions of administrative

basins 25 and 35 overlying the ESPA is necessary for the protection of prior surface and ground
water rights.
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CONCLUSIONS OF LAW

Statutory Authorities

1. idaho Taw declares all surface water, when 1n natural channels or springs or lakes,
and all ground waier within the State of Idaho to be the property of the stale, whose duty it is to
supervise the appropriation and allotment of the warter to those diverting the same for beneficial
use. See idaho Code §§ 42-101, 42-103, and 42-226.

2. The Director, acting on behalf of the State of Idahe, has the statutory authority to
control the appropriation and use of all surface and ground waters within the state in accordance
with, but not limtted 1o, [daho Code §§ 42-101, 42-103, 42-202(1), 42-220,42-226,42-237a.g.,
42-351, and 42-602 et seq.

3. Idaho Code §§ 42-226 and 42-237a.g.. assign the authority and responsibility to
the Director for the administration of ground water rights in the state in accordance with the prior
appropriation doctrine as established by Idaho law so as to protect prior surface and ground
water rights.

4. The Director has responsibility for direction and control over the distribution of
water in accordance with the prior appropriation doctrine as established by Idaho law within
water districts to be accomplished through watermasters supervised by the Director, and subject
to removal by the Director, as provided in chapter 6, title 42, Idaho Code.

5. Idaho Code § 42-604 authorizes the Director to fonm water disiricts as necessary
to properly adiminister uses of water from public streams, or other independent sources of water
supply, for which a court having jurisdiction thereof has adjudicated the priorities of
appropriation. The Director may also revise the boundaries of a water district, abolish a water
district, or combine two (2) or more water districts, by entry of an order, if such action is
required in order {o properly administer the users of the walter resource.

6. In addition, Idaho Code § 42-1417 provides that the district court having
jurisdiction over a general water rights adjudication may authorize the interim administration of
water rights pursuant to chapter 6, title 42, Idaho Code, prior to the entry of a final decree, in
accordance with Director’s Reports filed with the cowrt, with or without modification by the
court, or in accordance with partial decrees that have superseded the Director’s Reports.

Response to Testimony and Written Comments

7. The only testimony provided to the Director was oral testimony at the hearing on
February 1, 2006, concerning the size of the proposed water district expansion and resulting size
of Water District No. 120. One (1) person testified in support of a larger district and inclusion
of additional areas, and one (1) person testified in support of muitiple smaller districts.
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g, Priar 10 the taking of testimony at the hearing on February 1, 2006, the Director
described those areas within the ESPA that are alveady in water districts and outlined his plans to
include remaining areas of the ESPA in waler districts. Specifically, the Director described that
the area around Rexburg would be proposed to be included in & separate water district, Water
District No. 100. The Director also explained that he was in the process of creating a separale
water district in the Mud Lake area, proposed as Water District No. 110, and that he was also
proposing to include that portion of Basin 27 overlying the ESPA in the Blackfoot area within
Water District No. 120, Ground water rights in the area around Ririe are within Basin 25, which
the Director propesed at the hearing 10 be included in Water District No. 120,

9. The Director has penerally proposed that boundaries of the ESPA walter districts
follow existing hydrologic and administrative boundaries for efficiency and ease of water right
adminisiration. Current boundaries of waler districts include one or more ground water districts,
and generally place water right holders together that share common socio-economic interests and
whose diversions of water have similar effects on the ESPA and sources hydraulically connected
to the ESPA. Such areas of designation can promote realistic and achievable oppertunities for
mitigation of impacts among junior priority water right holders.

Revision of District Boundaries

16.  Based on the above statutory authorities, the order of the SRBA District Court
anthorizing interim administration of water rights pursuant to chapter 6, title 42, Idaho Code, and
the record in this proceeding, the Director should revise the boundaries of Water District No. 120
to include administration of ground water rights, excluding those rights whose use is solely for
domestic and/or stockwater purposes as defined under ldaho Code §§ 42-111 and 42-1401A(11),
in those portions of Basins 25 and 35 overlying the ESPA as shown on the map appended hereto
as Attachment A fo protect senior priority water rights.

11. The Director concludes that the revised boundaries of the water district should be

used to administer the affected water rights in accordance with the prior appropriation doctrine as
established by Idaho law.

Administration of Affected Water Rights

12.  The Director concludes that immediate administration of ground water rights
pursuant to chapter 6, title 42, Idaho Code, is necessary, other than for domestic and stockwater
rights as defined under Idaho Code §§ 42-111 and 42-1401A(11).

13.  The Director concludes that the watermaster for Water District No. 120, with the
boundaries as revised pursuant to this order, shail perform the fellowing duties in accordance

with the direction and supervision of the Director:

a. Curtail illegal diversions (i.e., any diversion without a water right or in excess of
the elements or conditions of a water right);
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b, Measure and report the diversions under water rights;

c. Enforce the provisions of any mitigation plans or stipulated Agreements approved
by the Director;

d. Curtail out-of-priority diversions determined by the Director to be causing injury
to senior priority water rights if not covered by a stipulated agreement or a
mitigation plan approved by the Director; and

e, Enforce the provisions of any stipulated agreements or mitigation plans approved
by the Director.

14.  Additional instructions fo the watermaster for the administration of water rights
from hydraulically connected sources will be based upon available data, models, and the
Pirector’s best professional judgment.

15, The Director concludes that the revisions to the boundaries of Water District
No. 120 created by this Order may provide for future creation of sub-districts that match the
boundaries of existing surface water districts, new or existing ground water districts, canal
companies, Irrigation districts or other water use entities as otherwise detenmined by the
Director.

16. The Director concludes that Water District No. 120, with the boundaries as
revised by this Order, shall include the following organizational features:

a. Election and appointment of a watermaster for the water district. The water users
may elect to have the district contract with the Department to provide watermaster
services. Under a contract with the Department, the watermaster will be a direct
empioyee of the Department;

b. Selection of a Water District Advisory Committee that includes representation
from boards of directors of ground waler districts or representatives of other water
use entities; and

<. Deputy watermasters may be appointed by the watermaster, with approval from
the Director. Deputy watermasters would work pursuant to supervision by the
watermaster consistent with instructions from the Director, Deputy watermasters,
if any, may be employees of existing water districts, ground water districts, or
pther water use entities that are located within the boundaries of the water district.
Duties of deputy watermasters that are also employees of an existing water
district, ground water district, or other water use entity should be limited to
measuring and reporling of diversions.
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ORDER
IT1S HEREBY ORDERED that:

1. The boundaries of Water District No. 120 in the American Falls Area are revised
to include all ground water rights within those portions of Basins 25 and 35 overlying the Eastern
Snake Plain Aguifer as depicted on the map appended hereto as Attachment A and incorporated
herein by reference, except small domestic and stock water rights as defined under Tdaho Code
§8 42-111 and 42-1401A(1 1) for which authorization for interim administration was not
obtained from the SRBA District Court and for which notice of this action was not provided.

2. The holders of water rights within Water District No. 120 will meet on February
12, 2007 at a time and place 1o be noticed by the Director for purposes oft {1} electing a
watermaster;  (2) selecting an advisory committee, if desired; and (3} setting a2 budget and
correspending assessments 10 be collected for operating the district.

3. The watermaster for Water District No. 120 shall perform the following duties in
accordance with guidelines, direction, and supervision provided by the Director:

a. Measure, collect, and record the diversions under water rights;
b. Administer and enforce the water rights in priority;
c. Curtail unauthorized or excessive diversions as necessary {i.e., any diversion

without & water right or in excess of the elements or conditions of a water right);
d. Curtail out-of-priority diversions determined by the Director to be causing mjury
to senior priority water rights if not covered by a stipulated agreement or

mitigation plan approved by the Director; and

e. Enforce the provisions of any stipulated agreements or mitigation plans approved
by the Director.

DATED this i‘?{ﬂi day of December, 2006.

KARL{/ DREHER

Director
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this _,2_??_ day of December, 2006, the above and
foregoing document was served on each individual or entity on the service list for this matter on
file at the Idaho Department of Water Resources, 322 East Front Street, Boise, Idaho, and posted
on the Department’s website: www.idwr.idaho.gov. Each individual or entity on the service list
was served by placing a copy of the above and forepoing document in the United States mail,
postage prepaid and properly addressed,

Christine Roberts
Oftice Records Specialist
Idaho Department of Water Resources
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BEFORE THE DEPARTMENT OF ‘WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF REVISING THE )

BOUNDARIES OF WATER DISTIRICT ) PRELIMINARY ORDER

NO 120, AMERICAN FALLS AREA, IN ) REVISING THE BOUNDARIES
ADMINISTRATIVE BASIN 27 } OF WATER PISTRICT NO. 120
)

The Director of the Idaho Department of Water Resources (“Director” or “Department™)
is 1cquired by Idaho statutes to divide the state into watcr districts for the purpose of performing
the essential governmental function of distiibuting water among appropriators under the laws of
the State of Idaho. The requiremnent to create water distiicis applies to those streams, or other
water sources, for which the priorities of appropriation have been adjudicated by court decree.
The Director is also authorized by statute to revise the boundaries of any water district in order to
provide for the proper distribution of water among rights diverting and wvsing the water. Duzring
the pendency of a water rights adjudication and pursuant to Idaho statutes, the district comrt
having jurisdiction for the adjudication may autherize interim administiation of the water rights
by the Director under chapter 6, title 42, Idaho Code, if reasonably necessary to protect senior
water 11ghts, in accordance with partial decrees entered by the cowrt o1 in accordance with a
Directot s Report with o1 without modification by the cowrt’s order

FINDINGS OF FACT

1 On Tebruary 19, 2002, the Divector issued an order creating Water District
No. 120, pursuant to the provisions of Idaho Code § 42-604. The boundaries of Water District
No 120 were originally limiled to ground water rights in administrative basins 35 and 41
overlying the Bastern Snake Plain Aquifer (“ESPA™) in the American Falls Area that had been
included in a Director’s Report ot partially decreed by the Snake River Basin Adjudication
(“SRBA”) Distiict Court.

Z. Hoiders of yunior prierity ground water 1ights in basins 25, 27, 29, 35, and 41
overlying the ESPA entered into written stipulated agreements with holders of senior pricrity
surface water rights from the Snake River downstream of the American Falls area. The
signatories 1o those agreements pledged to work with the Director to expeditiously create or
revise the boundaries of water districts to implement the terms of the agreements.

3. On January 22, 2004, the Dircctor issued an order revising the boundaries of

Water District No 120, pursuant 1o the provisions of Idaho Code § 42-604, to include ground
water rights in that portion of Administiative Basin 29 overlying the ESPA.
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4 On December 28, 2006, the Director issued an order reviging the boundaiies of
Water District No. 120, pursuant to the provisions of Idahe Code § 42-6084, to include ground
water tights in a portion of administiative basin 25 ovetlying the ESPA, and a portion of Basin
35 overlying the ESPA located north of Roberts and the Bonneville-Jefferson Ground Water
District This area in Basin 35 had not previously been inclhuded in Water District No 120

5. On November 10, 2005, the State of Idaho filed with the SRBA District Court a
motion reguesting an order authorizing the interim administration of ground water rights (except
those whose use 1s solely for domestic and/or stockwater purposes as defined under Idaho Code
§§ 42-111 and 42-1401 A(11)) by the Director in administrative basin 27. Copies of this motion
were mailed (o affected water 1ight holders of record on November 10, 2005 The State’s
motion, suppoiting biiefing, and affidavits are a part of the public record in the matter of 1evising
the boundaiies for Water Distiict No 120 within basin 27

5 On Decembes 21, 2006, the SRBA Diisirict Court issued an order authorizing the
interim administration of wate: 11ghts by the Director in basin 27, pursuant to chapter 6, title 42,
Idaho Code.

6 On December 29, 2006, the Director mailed notice, by regular mail pursuant to
the provisions of Tdaho Code § 42-604, of the proposed action to further revise the boundaries of
Water District No 120 to include ground water 1ights within basin 27 oveilying the ESPA . This
notice was sent to all ground water right holders of record in Water Distiict No 120 affected by
the proposed revision of the water district A second notice of hearing was mailed on January 4,
2007 to each ground watesr right helder of record in that poition of basin 27 overlying the ESPA
and affected by the proposed revision of the water distiict. Both notices described the proposed
action to be taken, the reasons therefor, the time and place of a hearing to be held on January 29,
2006, concerning the proposed action, and provided a time period within which written comment
on the action would be accepted

7 On January 26, 2007, the Ditector appeinted 1im Luke, a Depaitment employee,
as the hearing officer in this mattex

8. On January 29, 2007, at approximately 3:35 p.m., the hearing officer conducted
the hearing on the proposed 1evision to the boundaries of Water District No. 120 at the Blackfoot
City Council Chambers, 157 N Bioadway, Blackfoot, idaho. Approximately 33 people attended
the hearing.

9. Prior to commencing the heating, the hearing officer spent approximately 90
minutes desctibing the background and purpose of the proposed action and addressing questions.
The hearing officer also presented information concerning current and future opeiations of the
Bristrict.

10, Persons attending the hearing were provided an opportunity to make oral

statements for the record . In addifion, the hearing officer held the 1ecord open through I ebruary
8, 2007, for the submission of written commenis.
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11 One individual presented oral statements for the record at the hearing in
Blackfoot, Idaho

12. Ms. Clarice Villa of the Shoshone-Barnock Tribal Water Commission presented
testimony on behalf of the Tiibal Water Commission and the Shoshone-Bannock Tribes
(*“Tribes™). Ms. Villa's testimony described the 1990 Fort Hall Indian Water Rights Agreement
(“Agreement”) between the Tribes, the United States, and the State of Idaho. Ms. Villa stated
that the Agreement recognizes and respects the sovereignty of the parties with respect to
administration of water 1ights owned by each of the parties as desciibed in the Agreement and
subsequently decreed by the SRBA District Cowt in 1994 Ms. Viila’s testimony further stated
that the Tribes feel it is ciucial that the proposed boundary 1evision of Water District No. 120
does not interfere with the Tribes® ability to use or manage water on Indian lands pursuant to the
Apgreement, and that Water District No. 120 also does not interfere with the nature, scope o1
provisions of the Agreement. The Tribes also wished to remind the State of Idaho that the
Agreement requires coopetation among the parties to monitor water use unde: the water 1ights in
the Agiesment to the same extent as requited of other water users in Idaho The Tribes further
requested that the State of Idaho provide enfercement of non-Indian water rights and water uses
within the water distiict to protect Tribal wates rights

13, The Department did not receive any wiitten comments from affected water right
holders o1 other interested paities prior to the close of the comment period on February 8, 2007,

14 The ESPA is defined as the aquifer underlving an area of'the Eastern Snake Plain
that is about 170 miles long and 60 miles wide as delineated in the report “Hydiology and Digital
Simulation of the Regional Aquifer System, Fastern Snake River Plain, Idaho,” U. § Geological
Survey (“USGS”) Professional Paper 1408-1+, 1992, excluding areas iying both south of the
Snake River and west of the line separating Sections 34 and 35, Township 10 South, Range 20
Fast, Boise Meridian The boundary of the ESPA 1s shown on the map included as Attachment
A of this O1der (labeled as the Eastern Snake Plain Aquifer)

15. The water supply fiom the ESPA is hydraulicaily connected to the Snake River
and tiibutary surface water sources at various places and to varying degrees Locations at which
a direct hydraulic comnection exists between the ESPA and the Snake River, or between the
ESPA and watet sources tributary to the Snake River, include the reach of the Snake River
between Shelley and Minidoka (also known as the “American Falls reach™), located along the
southeastern edge of the ESPA in the vicinity of Blackfoot, ldaho and Ameiican Falls Reservoir.

16. The Department uses a calibrated ground water model to determine the effects on
the ESPA and hydraulically connected reaches of the Snake River and its tributaries from
purmping a single well in the ESPA, fiom pumping selected groups of wells in the ESPA, and
from surface water uses on lands above the ESPA

17.  The available water supply in all or portions of basin 27 overlying the ESPA have
at times not been adequate 1o satisfy some serior priority water rights that are hydraulically
connected to the ESPA. In the futwe, it is likely that the available water supply will be
insufficient, at times, to satisfy these water rights.
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18 Ground water tights in basin 27 overtying the BSPA and not included within
Water Distict No. 120, currently are not subject to administration by a water district
waleimaster.

19 The administration of ground water rights within that portion of administrative
basin 27 oveailying the ESPA is necessary for the protection of prior sunface and ground water
rights

CONCLUSIONS OF LAW

Statutory Authorities

1 Idaho law declates all suface water, when in natural channels ot springs or lakes,
and all ground water within the State of 1daho to be the property of the state, whose duty it is to
supervise the appropriation and allotment of the water to those diverting the same for beneficial
use. See Idaho Code §§ 42-101, 42-103, and 42-226

2. The Ditector, acting on behalf of the State of Idaho, has the statutory authozity to
control the appropriation and use of ail surface and ground waters within the state in accordance
with, but not limited fo, Idahe Code §§ 42-101, 42-103, 42-202(1), 42-220, 42-226, 42-237a g,
42-351, and 42-602 et seq.

3. Idaho Code §§ 42-226 and 42-237a.g , assign the authority and responsibility to
the Director for the administration of ground water rights in the state in accoidance with the prios
appropriation doctrine as established by Idaho law so as to protect prior swface and ground
water rights

4 The Director has 1esponsibility for direction and control over the distribution of
water in accordance with the prior approptiation doctrine as established by Idaho law within
water districts to be accomplished through watermasters supervised by the Ditector, and subject
to removal by the Director, as provided in chapter 6, title 42, Idaho Code.

5 Idaho Code § 42-604 authorizes the Director to form water districts as necessary
to properly administer uses of water from public stieams, or other independent sources of water
supply, for which a court having jurisdiction thereof has adjudicated the priorities of
appropriation  The Directos may also revise the boundaries of a water distiict, abolish a water
district, o1 combine two (2) or more water distiicts, by entry of an order, if such action is
required in oxder to propeily administer the uses of the water resoutce.

6. In zddition, Idaho Code § 42-1417 provides that the district court having
junisdiction over a general water rights adjudication may authorize the interim administration of
water rights pursuant to chapter 6, fitle 42, Idaho Code, prior to the entry of a final deciee, in
accordance with Director’s Reports filed with the comt, with o1 without modification by the
court, or in accordance with partial decrees that have superseded the Director’s Repoits
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Response to Testimony and Writien Comments

7 The only testimony provided was the oral testimony at the hearing on januvary 29,
2007, from Clarice Villa of the Shoshone-Bannock Tiibal Water Commission, given on behalf of
the Shoshone-Bannock Tribes Ms. Villa also provided a writien copy of her testimony to the
Department at the hearing

8. The Department acknowledges and respects the provisions of the 1990 Fort Hall
Indian Water Rights Agreement. As described further in this Order, the proposed 1evision of the
Water District No 120 boundary is intended to extend administration and enforcement of water
1ights cstablished under state law within and around the Fort Hall Indian Reservation to protect
all senior priority water rights, including those owned by the Shoshone-Bannock Tribes and the
United States pursuant 1o the Agreement.

Revision of District Boundaties

8 Based on the above statutery authorities, the order of the SRBA Disirict Court
authorizing inlerim adminisitation of water 1ights pursuant to chapter 6, title 42, Idaho Code, and
the record in this proceeding, the boundaries of Water Disitict No. 120 should be revised 1o
include administration of ground water rights, excluding those rights whose use is solely for
domestic and/or stockwater purposes as defined under Idaho Code §§ 42-111 and 42-1401A(11),
1z that portion of basin 27 overlying the ESPA as shown on the map appended hezeto as
Attachment A, 10 protect senici priotity water 1ights.

10, The water district with the revised boundaries should be used to administer the
affected water rights in accordance with the prior appropriation doctrine as established by Idaho
law

Administration of Affected Water Rights

11 Immediate administration of ground water rights pursuant to chapter 6, title 42,
Idaho Code, is necessary, other than for domestic and stockwater rights as defined under Idaho
Code §§ 42-111 and 42-1401A(11).

12 The watermastes for Water District No. 120, with the boundaries as revised
pursuant to this order, shall perform the following duties in accordance with the direction and
supervision of the Director:

Cuwtail illegal diversions (i.e., any diversion without a water right ot in excess of
the elements or conditions of a water right);

m

b Measwe and report the diveisions under water rights;

c. Enfoice the provisions of any mitigation plans ot stipulated agreements approved
by the Director;
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d. Curtail out-of-priornty diversions determined by the Director to be causing injury
to senior priciity waier rights if not covered by a stipulated agreement or a
mitigation plan approved by the Director; and

e. FEnforce the provisions of any stipulaied agreements or mitigation plans approved
by the Director

13, Additional instroctions to the watermaster for the administzation of water ights
from hydraulically connected sowces will be based upon available data, models, and the
Director’s best professional judgment.

ORDER
IT IS HEREBY ORDERED that:

1 The boundaties of Water Distiict No. 120 in the American Falls Area are 1evised
10 include all ground water 1ights within that portion of basin 27 overlying the Eastern Snake
Plain Aguifer as depicted on the map appended hercto as Attachment A and 1ncorporated herein
by reference, except small domestic and stock water rights as defined under Idahe Code §§ 42-
111 and 42-1401A(11) for which authorization for interim administration was not obtained fiom
the SRBA District Cowt and for which notice of this action was not provided, and ground water
rights administered by the Shoshone-Bannock Tiibes and the United States pursuant to the 1990
Fort Hall Indian Water Rights Agreement.

2. The watermaster for Water District No. 120 shall perform the following duties in
accordance with guidelings, direction, and supervision provided by the Director:

a Measute, collect, and recoid the diversions under water 1ighis;
b. Administer and enforce the water 1ights i order of priority;
¢ Curtail unauthorized or excessive diversions as necessary (i.¢, any diversion

without a water 1ight o1 in excess of the elements or conditions of a water 1ight);

d Cuntail oul-of-priority diversions determined by the Director to be causing injury
to senior priority water 1ights if not covered by a stipulated agreement o
mitigation plan approved by the Ditector; and

e. Enforce the provisions of any stipulated agreements or mitigation plans approved
by the Director.

3. The watermaster of Water District No 120 shall, pursuant to guidance fiom the
Director and in accordance with the 1990 Foit Hall Indian Water Rights Agreement, coordinate
with the Shoshone-Bannock Tribes and the United States with respect to monitoring, reporting,
and inspection of diversions within the Reservation.
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4. Holders of water 1ights in that portion of basin 27 overlying the ESPA and
included in Water Distiict No 120 are not subject to assessments by Water District No. 120 in
2007 since the district held its annmal meeting prior to the issuance of this Order These right
holders shall be provided notice of all futuwre annual meetings in accordance with Idaho Code §
42-605.

L
DATED this /5 i " day of March, 2007

Ty Al
Tim Luke 7

Heating Officer
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BEFORE THE DEFARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF CREATING THE THOUSAND

SPRINGS AREA WATER DISTRICT, DESIGNATED

AS WATER DISTRICT NO. 130, FOR THE FINAL ORDER
ADMINISTRATION OF RIGHTS TO THE USE OF CREATING WATER

GROUND WATER AND SPRINGS PISCHARGING
FROM THE EASTERN SNAKE PLAIN AQUIFER
IN ADMINISTRATIVE BASINS 36 AND 43.

DISTRICT NO. 130

[N N e S

The Director of the Idaho Department of Water Resources (“Director™) is authorized
by statute to divide the state into water districts for the purpose of performing the essential
governmental function of distributing water among appropriators under the laws of the State
of Idaho. The authority to create water districts applies to those streams, or other water
sources, for which the priorities of appropriation have been adjudicated by court decree.
During the pendency of a water rights adjudication, the district cowrt 3s authorized by statute
to approve interim administration of the water rights by the Director if reasonably necessary
to protect senior water nights. The distiict court may permit the distibution of water pursuant
to chapter 6, title 42, Jdaho Code, in accordance with partial decrees entered by the court or in
accordance with a Director’s Report as modified by the court’s order.

FINDINGS OF FACT

I On August 3, 2001, the Directer established the Thousand Springs Ground
Water Management Area (“Thousand Springs GWMA™) pursuant to Idaho Code § 42-233b.,
The Director designated the Thousand Springs GWMA due to concerns about the
depletionary effects of ground water withdrawals under junior prierity water rights and the
availability of water supplies for senior priority watey rights from connected surface and
ground water sources during the severe drought conditions experienced across the Snake
River Basin. The Director issued the order in response to his recognition that he has a
responsibility, subject to the confines of existing knowledge and techmology, to exercise his
statutory authorities to administer water rights for the use of ground water in a manner that
recognizes and protects senior priority surface water and ground water rights in accordance
with the provisions of Idaho law. In establishing the Thousand Springs GWMA, the Director
stated his intent to curtail diversions under certain junior ground water rights that caused

significant depletions to hydraulically connected surface water sources thereby causing injury
to senior priority water rights.

2. On August 31, 2001, the Director was advised by representatives of holders of
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junior priovity ground water rights and holders of senior prionity surface water rights that
egreements 1 principle had beep reached that would provide replacement surface water for
the next two irrigation seasons equal in amount to what would have resulted from the intended
curtailment of certaln junior ground water diversions within the Thousand Springs GWMA.

3. Based upon the representations that agreements in principle had been reached,
the Director announced on August 31, 2001, that no curlatiment orders would be issued for

the Thousand Springs GWMA, provided the agreements in principle were implemented
through detailed written agreements.

4. After August 31, 2001, representatives of holders of most of the affected
ground water nights entered into detailed written stipulated Agreements with representatives
of most holders of senior priority surface water rights, The Agreements were submitted to the
Director for approval. The Director approved the Agreements on Janpovary 18, 2002.

5. Under the Agreements, the represented holders of senior priority surface water
rights apreed not to exercise their senior priorities against the represented holders of junior
priority pround water rights in exchange for commitments by the ground water right holders
to provide specific quantities of teplacement water during the two-year term of the stipulated
Agreements. In the event the replacement water cannot be provided, the Agreements require

an appropriate reduction of diversion under ground water rights or require that other
mitigation be provided.

6. The signatories to the Agreements agreed to work with the Director to
expeditiously create water districts to implement the terms of the Agreements.

7. Under the Agreements, the parties requested that the Director notify holders of
ground water rights subject to interim administration who are not party to the Agreements, or

other similar agreements or approved mitigation plans, that they may be subject to curtailment
under the prior appropriation doctrine as established by Idaho law.

8. On November 19, 2001, the State of 1dahe fled with the SRBA District Court
a motion requesting an order authorizing the interim administration of water rights by the

Director in all, or parts, of Administrative Basins 36 and 43 overlying the Fasiern Snake Plain
Aquifer ("ESPA”) in the Thousand Springs area.

9, On November 19, 2001, the SRBA Distnict Court issued an order setting the
State’s motion for order authorizing interim administration for hearing on January 8, 2002,
The Court designated the matter as SRBA Subcase 92-00021 (Interim Administration). The
State of 1daho served copies of the Court’s November 19, 2001, order and the State’s motion

and supporting briefing and affidavits on all affected parties by regular U. S. Mail on
November 26, 2001.

10.  On January 8, 2002, the SRBA District Court issued an order authorizing the
interim administration of water rights by the Director in all, or parts, of Adminstrative Basins
36 and 43 overlying the ESPA, pursuant to chapter 6, title 42, Idaho Code, based upon a
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determinaiion that such interim administration 1s necessary {0 protect sensor water rights.

17. On January 14, 2002, the Director mailed notice, by regular mail, of the
proposed action creating a water district in the Thousand Springs area within the ESPA in
Administrative Basins 36 and 43, pursuant to the provisions of [daho Code § 42-604, Notice
was matled to each water user in the proposed district affected by the creation of the water
district (herein established as Water District No. 130). The notice described the proposed
action 1o be taken, the reasons therefore, the time and place of a hearing to be held on

February 4, 2002, concerning the proposed action, and provided a time period within which
written comment on the action would be accepted.

12.  In addiion, the Director published notice of the proposed action creating the
water district once a week for two (2) weeks in the following newspapers having general
circulation within the area covered by the proposed district: The Times News of Twin Falls on
Tanuvary 17 and 24, 2002; the Burley Sowurh fdahe Press on January 17 and 24, 2002; and the
Minidoka County News of Rupert on January 16 and 23, 2002,

13, FThe Director conducted the hearing concerning the proposed creation of the
water district at the Jerome High School Auditenium in Jerome, 1daho, at 7:00 pm on
February 4, 2002, Approximately fifty-five people attended the hearing.

14. Prior to commencing the hearing, the Director made a presentation and

answered questions for approximately ninety minutes addressing the reasons for creation of
the proposed water district and how the district would operate.

15.  Persons attending the hearing were provided an opportunity to make an oral

statement for the record. In addition, the Director held the record open through February 14,
2002, for the submissien of written comments.

16, Only one person presented an oral statement for the record at the Jerome
hearing. No one testified in oppesition to the creation of the proposed water district. Jfeft
Martin presented a statement on behalf of the North Snake River Ground Water District in

support of the establishment of a water district to administer ground water 1n accordance with
the prior appropriation doctrine and State law.

17.  Mr. Roger Ling, atomey for the A & B hirigation District, stated that the

questions be had were addressed by the Director during the presentation and discussion that
occurred prior 10 going on the record.

18.  The Director received no written comments from affected ground water users
objecting to the creation of the proposed water district prior to the close of the February 14,
2002, comment peried. Commenis were received from Clear Springs Foods, Inc. of Buhl,
Tdaho, suggesting that water rights included within Water District 36-A (Biilingsley and Riley
Creeks and tributary springs) should be combined into the same water district or subdistrict
with ground water rights so that the parties may continue to work together under the same
watermasier. Water District 36-A submitted comments requesting that it remain autonomous

FINAL ORDER CREATING WATER DISTRICT NO. 130 - Page 3




at this time while retaining the option of joining the newly formed water district in the future.
The United States Fish and Wildlife Service submitted commenis relating to future

arrangements that may be made for the measuring and reporting of ground water usage at its
affected facilities,

19. The water supply i the ESPA is hydraulically connected 1o the Snake River
and tributary surface water sources at vanious places and 1o varying degrees. One of the
locations at which a direct hydraulic connection exists between the ESP A and surface water

sources tributary to the Snake River is in the Theusand Springs area located at the western
edge of the ESPA in the vicinity of Hagerman, [daho.

20. The available water supply in all or portions of Administrative Basins 36 and
43 is currently not adequate to satisfy some senior priority water rights and is projected 1n the
future 10 be insufficient, at umes, o satisfy these water rights,

21.  The administration of ground water rights within the portion of Administrative

Basins 36 and 43 overlying the ESPA is necessary for the protection of prior surface and
ground water rights.

CONCLUSIONS OF LAW

Statutory Authorities

l. Jdaho law declares all ground waters in the State of ldaho 10 be the property of

the state, whose duty it is to supervise the appropriation and allotment of the water to those
diverting the same for beneficial use. ldaho Code § 42-226.

2. The Director has a statutory responsibility 10 admimster the use of ground

water in the state so as to protect prior surface and ground water rights. See Idaho Code §§
42226 and 42-237a.g.

3. The Director has responsibility for direction and control over the distribution
of water in accordance with the prior appropriation doctrine as established by Idaho law
within water districts 1o be accomplished through watermasters supervised by the Director,
and subject to removal by the Director, as provided in chapter 6, title 42, Tdaho Code.

4, The Director is anthorized te eslablish water districts as necessary to properly
administer uses of water from public streams, or other independen sources of water supply,

for which a court having jurisdiction thereof has adjudicated the priorities of appropriation.
See 1daho Code § 42-604. :

5. In addivon, the district court having jurisdiction over a general water rights
adjndication may permit the interim administration of water rights pursuant to chapter 6, title
47, Ydaho Code, prior to the entry of a final decree, in accordance with director’s reports filed
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with the eourt, with or without modification by the court, or in accordance with partial decrees
that have superseded the director’s reports. See Idaho Code § 42-1417.

District Creation

6. Based upon the above statutory authorities, the order of the SRBA District
Court authorizing the interim administration of water rights pursuant 1o chapter 6, title 42,
Idaho Code, and the record in this proceeding, the Director should create a water district to
administer water rights within those portions of Administrative Basins 36 and 43 overlying

the ESPA, as shown on the map appended hereto as Attachment A, to protect senior priority
water rights.

7. The Director concludes that the water district should be formed on a perrmanent
basis and be used to administer the affected water rights in accordance with the prior
appropriation doctrine as established by Idaho law.

Administration of Affected Water Rights

. The Director concludes that immediate administration of water rights, other
than domestic and stockwater rights as defined under Idaho Code §§ 42-111 and 42~

1401 A{11), pursuant to chapter 6, title 42, 1daho Code, is necessary for the protectien of prior
surface and ground water rights.

9. The Director concludes that compliance with the provisions of the interim
stipulated Agreements will provide adequate replacement water to satisfy the need for any
mitigation or curtailment of the rights to the use of ground water heid by persons who are

party to the Agreements or are represented by a party to the Agreements during the term of
the stipuiated Agreements.

10.  The Director concludes that the watermaster of the water district created by
this order shall perform the following duties in accordance with guidelines, direction, and
supervision provided by the Director:

a. Curtail Hlegal diversions (i.¢., any diversion without a water tight or in eXcess
of the elements or conditions of a water right);

b. Measure and report the diversions under water nghts;
c. Enforce the provisions of stipulated agreements approved by the Director; and
d. Curtall ont-of-priority diversions determined by the Director to be causing

injury to senior priority water rights if not covered by a stipulated agreement or
a mitigation plan approved by the Direcior.

11. Additional instructions 1o the watermaster for the administration of water
rights from hydraulically connected sources will be based upon available date, models, and
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the Director’s best professional judgment.

12, The Direcior concludes that the water district created by this order shail
include the following organizational featores:

a. Election and appointment of a single watermaster for the water district, The
water users may elect to have the district contract with IDWR 1o provide
watermaster services. Under a district contract with IDWR, the watermasier
will be a direct employee of IDWR.

b. Creation of subdistricts that maich boundaries of existing ground water
districts and irrigation districts, or as otherwise determined by the Director.

c. Selection of Water District Advisory Committee that includes, but need not be

limited to, representation from boards of directors of ground water districts and
irrigation districts.

d. Appointment of deputy watermasters by the watenmaster, with approval from
the Director. Deputy watermasters shall work pursuant to instructions of the
watermaster. Deputy watermasters may be employees of existing ground
water districts or Irrigation districts that are located within the water district.
Duties of appointed deputy watermasters that are also employees of an existing
eround water district or irrigation district shall be iimited primarily to
measuring and reporting of diversions.

e. Water rights not included in an existing ground water district or irrigation
district shall be assessed costs directly by the water district watermaster.

f. Ground water districts and irrigation districts that are organized as subdistricts
may collect and pay the pro-rata expenses on behalf of the diversions and users
within their respective district (this will avoid billing of individual water rights
or diversions by both the subdistrict and the water district).

ORDER
1T 1S ORDERED that:

1. The Thousand Springs Area Water District, designated as Water District No.
130, is hereby created to include all ground water rights and all rights to divert from springs
discharging from the ESPA that are not already included in Water District No. 36-A, other
than small domestic and stockwater rights as defined under 1daho Code §§ 42-111 and 42-

1401 A(11), within the area depicted on the map appended hereto as Attachment A and
incorporated herein by reference.
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2. For 2002, the water right holders within the Thousand Springs Area Water
District No. 130 shall meet at a time and place (6 be announced by the Direcior to elect a
watermaster, seleet an advisory committee, and set a2 budget (0 be collecied to operate the
district. In future years, the annual meeting shall be held as provided in Idaho Code § 42-605.

L ath
DATED this 19 day of February 2002,

Director
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THBE STATE OF IDAHO

IN THE MATTER OF REVISING )

THE BOUNDARIES OF WATER ) FINAL ORDER

DISTRICT NO. 130, IN THE ) REVISING THE BOUNDARIES
THOUSAND SPRINGS AREA ) OF WATER DISTRICT NO. 130
)

The Director of the Idaho Department of Water Resources (Director) is autherized by
statute to divide the state into water districts for the purpose of performing the essential
governmental function of distributing water among appropriators under the laws of the State of
Idaho. The authority to create water districts applics to those streams, or other water sources, for
which the priorities of appropriation have been adjudicated by court decree. The Director is also
authorized by statute to revise the boundaries of any water district in order to properly administer
uses of water. During the pendency of a water rights adjudication, the disirict court is authorized
by statute to approve interim administration of the water rights by the Director if reasonably
necessary to protect senior water rights. The district court may permit the distribution of water
pursuant to chapter 6, title 42, Idaho Code, in accordance with partial decrees entered by the
court or in accordance with a Director's Report as modified by the court's order.

FINDINGS OF FACT

1. On February 19, 2002, the Director jssued an Order Creating Water District
No. 130, pursuant to the provisions of ldaho Code § 42-604. The boundaries of Water District
No. 130 were limited io ground water rights and surface water rights in Administrative Basins 36
and 43 overlying the Eastern Snake Plain Aquifer (ESPA) in the Thousand Springs Area. The
boundaries were limited to Administrative Basins 36 and 43 overlying the ESPA because water
rights in those basins had either been included in a Director’s Report or partially decreed by the
Snake River Basin Adjudication (SRBA) District Court. In addition, holders of junior priority
ground water rights in Basin 36 and Basin 37 entered into wriiten stipulated agreements with
most of the hoiders of senior priority surface water rights in the Thousand Springs area. Under
the Agreements, the represented helders of senjor priority surface water rights agreed not to
exercise their senior priorities against the represented holders of junior priority ground water
rights in exchange for commitments by the ground water right holders to provide specific
quantities of replacement water or reduction of ground water depletion during the two-year term
of the stipulated Agreements. The signatories to the Agreements agreed to work with the
Director to expeditiously create water districts to implement the terms of the Agreements.

2. On August 30, 2002, the State of 1daho filed with the SRBA District Court a
motion requesting an order authorizing the mterim administration of ground water rights (except
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those whose use is solely for domestic and/or slockwater purposes) by the Direcior within that
portion of Administrative Basin 37 overlying the ESPA. Copies of this motion were mailed o
affected water right holders of record on August 39, 2002,

3. On November 19, 2002, the SRBA District Court issued an order authorizing the
interim administration of water rights by the Director within that portion of Basin 37 overlying
the ESPA, pursnant to chapter 6, title 42, Idaho Code.

4. On Nevember 25, 2002, the Director mailed notice, by regular mail, of the
proposed action revising the boundaries of Water District No. 130 to include water rights within
Basin 37 overlying the ESPA, pursuant to the provisions of Jdaho Cede § 42-604. Notice was
mailed to each water right holder of record in Basin 37 overlying the ESPA affected by the
proposed revision of the water district. The notice described the proposed action to be taken, the
reasons therefor, the time and place of & hearing fo be held cn December 18, 2002, concerning
the proposed action, and provided a time period within which writlen comment on the action
would be accepted. In addition, the Director issued a press release describing the proposed
action and hearing date to newspapers and other media sources within and around the
geographical area affected by the proposed action.

5. The Director conducted the hearing concerning the proposed revision of
boundaries of Water District 130 at the Shoshone School District Office Board Room in
Shoshone, Idaho at 4:00 pm on December 18, 2002, Approximazely twenty-five people attended
the hearing.

6. Prior to commencing the hearing, the Director took approximately 90 minutes to
describe the background and purpose of the proposed action and address questtons. The Director
also presented information concerning current and future operations of the district.

7. Persons attending the hearing were provided an cpportunity to make an oral
statement for the record. In addition, the Director held the record open through December 31,
2002, for the submission of written comments,

8. Five individuals presented oral statements for the record at the Shoshone hearing:

a. Neil Bowman of Dietrich, 1daho, presented a statement on behalf of himself, as a
water user in Basin 37, in support of the formation of subdistricts within Water
District 130.

b. Mike Fautkner of Gooding, Ydaho, presented a statement on behalf of Faulkner
Land and Livestock, a water right holder in Basin 37, in support of the proposed
water district boundary revision. However, Mr. Faulkner stated that there are
unresolved issues concerning the Swan Falls Agreement that need to be addressed
for the district,

c. George Lemmon of Hagerman, Idaho, presented a statement on behaif of himself
and members of the Big Spring Water Users Association who hold water rights
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from Big Springs located in Water District 36-A (Hagerman Valley}.

Mr, Lemmon generally supported the proposed boundary revision. Although the
Director at this hearing did not propose inclusion of Water District 36-A in Water
District 130, Mr. Lemmon stated for the record that Water District 36-A should
not be included 1n Water District 130,

d. John Faulkner of Gooding, Idaho, presented a statement on behalf of Sawtooth
Sheep Co., a water right holder in Basin 37. Mr. Faulkner stated that he is not
convinced that the Basin 37 area should be included in the district based on his
heliel that wells in the Gooding area of Basin 37 have very little effect on the
springs in the Thousand Springs area. Mr. Faulkner further stated his belief that
the Snake Plain ground water mode] used by the Idaho Department of Water
Resources {Department) may have significant uncertainties and that the Director
should consider the uncertainty of the model and whether or not ground water in
Basin 37 is really connected with the Thousand Springs area before including
Basin 37 in Water District 130.

e Jeff Martin presented a statement on behalf of the North Snake Ground Water
District (NSGWD) in support of the proposed boundary revision. Mr. Martin
stated that administration of water rights in the area is a complicated matter and
that the ground water model is a tool to help with administration. Mr. Martin also
stated that some existing state laws may not have been given full consideration
and that the NSGWD planned to submit written comments to the Director
regarding certain technical and legal matters.

9. The Director received two written comments from affected ground water users
prior to the close of the December 31, 2002, comment period. Comments were seceived from
Josephine Beeman, attorney for the NSGWD, in support of the proposed action. The NSGWD
suggested that the Director consider further refinement of watermaster instructions whereby
administration of water rights in the water district include the foilowing considerations:

a. Consistency with the Swan Falls Agreement and State Water Plan;

b. Calculation of the depletions to the Thousand Springs reach resulting from the
transfer of winter surface water rights so that such depletions are not attributed to
ground water withdrawals; and

c. Identification of depletions to the Thousand Springs reach resulting from changes
in surface water irrigation under ldaho Code § 42-219 (i.e., changes that do not
require a transfer pursuant to Idaho Code § 42-222).

10.  Written comments were also received from Dean R. Rogers 111 of Bellevue,
Idaho, opposing inclusion of ground water rights from the Wood River Valley in Water District
No. 130. Mr. Rogers’ comments appeared to be specific to the area of the Wood River Valley
that is located outside of the ESPA. The Director does not intend to include in Water District
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No. 130 ground water rights from the Wood River Valley for ground water that is outside of the
ESPAL

11 The United States Geological Survey (USGS) defined the boundaries of the
Fastern Spake Plain based on the 1980 Regional Aquifer System Analysis Study (RASA). For
administrative purposes, the idaho Department of Water Resources considers the boundaries of
the ESPA to closely approximate the boundaries of the plain as determined by the USGS. The
Big and Little Wood Rivers within the Eastern Snake Plain are losing river reaches. The ESPA
is not a homogeneous aquifer and does contain some layers of alluvium overlaying or inter-
fingered with basalt {lows. Although some areas within Basin 37 overlying the ESPA may
contain alluvial deposits that are hydraulically connected to surface water in the Big and Little
Wood River Basins, ground water occurrence in the area is also hydraulically connected to the
ESPA.

12, The administration of ground water rights within the portion of Administrative
Basin 37 overlying the ESPA is necessary for the protection of prior surface and ground water
rights.

13, To the extent that ground water withdrawals from the portion of Administrative
Basin 37 overlying the ESPA affect surface water in the Big and Little Wood River Basins, the
effects may be appropriately addressed by coordinating the actions of the watermasters for Water
District No. 130 and water districts for the Big and Little Wood River Basins.

CONCLUSIONS OF LAW

Statutory Authorities

1. Idaho taw declares all ground waters in the State of 1daho to be the property of the
state, whose duty it is to supervise the appropriation and allotment of the water to those diverting
the same for beneficial use. ldaho Code § 42-226.

2. The Director has a statutory responsibility to administer the use of ground water
in the state so as to protect prior surface and ground water rights. See Idaho Code §§ 42-226 and
42-237a.g.

3. The Director has responsibility for direction and control over the distribution of
water in accordance with the prior appropriation doctrine as established by Idaho law within
water districts to be accomplished through watermasters supervised by the Director, as provided
in chapter 6, title 42, ldaho Code.

4. The Director is authorized to establish water districts or revise the boundaries of
water districts as necessary to properly administer uses of water from public streams, or other
independent sources of water supply, for which a court having jurisdiction thereof has
adjudicated the priorities of appropriation. See Idaho Code § 42-604.
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5. In addition, the district court having jurisdiction over a general water rights
adjudication may permit the interim administration of water rights pursuant to chapter 6, titie 42,
fdaho Code, prior to the entry of a final decree, in accordance with director’s reports filed with
the court or in accordance with partial decrees that have superseded the director’s reports. See
Idaho Code § 42-1417.

Revision of District Boundaries

6. Based upon the above statutory authorities, the order of the SRBA District Court
authorizing the interim administration of water rights pursuant to chapter 6, title 42, Idaho Code,
and the record in this proceeding, the Director should revise the boundaries of Water District
No. 130 to include administration of ground water rights (except those whose use is solely for
domestic apd/or stockwater purposes) in the portion o Administrative Basin 37 overlying the
ESPA, as shown on the map appended hereto as Attachment A, to protect senior priority water
rights,

7. The Director concludes that the revised boundaries of the water district should be
used to administer the affected water rights in accordance with the prior appropriation doctrine as

established by Idaho law.

Administration of Affected Water Rights

8. The Director concludes that immediate administration of water rights, other than
domestic and stockwater rights as defined under Idaho Code §§ 42-111 and 42-1401A(11),
pursuant to chapter 6, titie 42, Idaho Code, is necessary.

9. The Director concludes that compliance with the provisions of the interim
stipulated Agreements will provide adeguate replacement water to satisfy the need for mitigation
or curtailment of the rights to the use of ground water held by persons who are party to the
Agreements or are represented by a party to the Agreements during the term of the stipulated
Agreemenis.

10. The Director concludes that the watermaster of the water district, as revised
pursuant to this order, shall perform the following duties in accordance with the direction and
supervision of the Director:

a. Curtail itlegal diversions {i.e., any diversion without a water right or in excess of
the elements or conditions of a water right);

b. Measure and report the diversions under water rights;
c. Enforce the provisions of the stipulated Agreements; and
d. Curtail out-of-priority diversions determined by the Director to be causing injury

to senior priority water rights that are not covered by a stipulated agreement or a
mitigation plan approved by the Director.
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1. 'The instructions contained in Attachment B to the Order Creating Water District
No. 130, dated February 19, 2002, shall continue te be used to guide the watermaster in
performing the duties described above.

12. Additional instructions to the watermaster for the administration of water rights
from hydraulically connected sources will be based upon available data, analytic or model
studies, and the Director's best professional judgment.

13, The Director concludes that Water District No. 130, as revised by this order, shalt

he following organizational features:

a. Election and appointiment of a watermaster {or the water district. The water users
may elect to have the district contract with IDWR to provide watermaster
services. Under a district contract with IDWR, the watermaster will be a direct
employee of [DWR.

b. Creation of subdistricts that match boundaries of existing ground water districts
irrigation districts or measurement districts, or other areas as may be proposed by
the Director or right holders within the water district and deemed appropriate by
the Director.

c. Water District Advisory Commitiee that includes representation from boards of
directors of ground water districts and irrigation districts, or from other groups of
right holders within the water district as may be appropriate.

d. Appointment of deputy watermasters by the watermaster, with approval from the
Director. Deputy watermasters shall work pursuant te instructions of the
watermaster. Deputy watermasters imay be employees of existing ground water
districts or irrigation districts that are located within the water district. Duties of
appointed deputy watermasters that are also empleyees of an existing ground
water district or irrigation district shall be limited primarily to measuring and
reporting of diversions.

g, Diversions not included in an existing ground water district or irrigation district
shall be assessed costs directly by the water district watermaster.

f. Ground water districts and irrigation districts that are organized as subdistricts
may collect and pay the pro-rata expenses on behalf of the diversions and users
within their respective district (this will avoid billing of individual water rights or
diversions by both the subdistrict and the water district).
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ORDER
[T 1S ORDERED that:

1. The boundaries of Water District No, 130, in the Thousand Springs Area , are
hereby revised to include all ground water rights other than small domestic and stockwater rights
as defined under Idaho Code §§ 42-111 and 42- 1401 A(11), within that portion of Administrative
Basin 37 overlying the ESPA and as depicted on the map appended hereto as Attachment A and
incorporated herein by reference.

2. The Water District No. 130 watermaster shall perform watermaster duties in
accordance with the provisions of Conclusions of Law 10 through 12 of this order.

3. For 2003, the water right holders included within the revised boundaries of Water
District No. 130 shall meet at a time and place to be announced by the Director to eleci a
watermaster, select an advisory committee, and set a budget 1o be collected to operate the
district. In future years, the annual meeting shall be held as provided in Idaho Code § 42-605.

DATED this 8th day of January 2003,

Director
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Code, based upon a determination that such interim administration 1s necessary to protect senior
water rights.

5. On November 2, 2005, the Director signed a notice proposing to establish a water
district in Basin 45 pursuant 1o the provisions of 1daho Code § 42-604. On November 8, 2005,
the Director sent notice of the proposed action by regular U. 8, Mail to cach holder of a water
right within the boundaries of the proposed water district. The notice described the water district
proposed to be established, the reasons therefor, and the time and place for a hearing to be held
on December 15, 2005, conceming establishment of the proposed water district. The notice also
provided a time period within which written comments on the proposed action would be
accepted.

6. In addition, the Director caused notice of the proposed action establishing the
water district to be published once a week for two (2) weeks in the following newspapers having
general circulation within the area of the proposed water district: The Times News of Twin Falls
and the South Side Press of Cassia County, both on November 17 and 24, 2005.

7. The notice mailed to water right holders proposed that Water Bistrict No. 140
would include all water rights with peints of diversion located within the boundaries of Basin 45,
except those used solely for domestic and/or stock water purposes as defined by Idaho Code §§
42-111 and 42-1401A(11).

8. The Director’s notice also described that the watermaster for the water district
would be responsible for certain duties under the direction and supervision of the Director
including: (1) measurement and reporting of diversions under water rights; (2) administration of
water rights in priority; (3) curtailment and enforcement against unauthorized or excessive
diversions; and (4) enforcement of siipulated agreements or mitigation plans approved by the
Director.

9. The Pirector’s notice further described that existing water districts in Basin 45 are
proposed to be converted to sub-districts within Water District No. 140, There are currently
seven water districis located within the proposed Water District No 140 including: Water
District No. 45-A, Basin Creek and tributaries; Water District No. 45-1, Birch Creek and
tributaries; Water District No. 45-C, Goose Creek and tributaries; Water District No. 45-F,
Marsh Creek and tributaries; Water District No. 45-K, Cottonwoeod Creek and tributaries; Water
District No. 45-N, Dry Creek and tributaries; and Water District No. 45-0, Golden Valley
(ground water in the Cottonwood Critical Ground Water Area). Al of these water districts are
currently active except Water District No. 45-N, which is currently inactive. Water District
No. 45-C has been inactive in certain years.

10, None of the existing water districts listed above, except Water District No. 45-0,
include water rights from ground water sources. None of these water districts administer water
rights from surface water sources outside the irrigation seasen for those rights included within
the districts, nor do these districts administer water rights during the irrigation season when the
surface water sources are not under watermaster regulation.
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1h The Director’s notice also stated that the water district would replace the
measurement and reporting responsibilities of the Eastern Snake Plain Aquifer ("ESPA™) West
Water Measurement District ("WWMID™) that currently exists within that portion of Basin 45
overlying the ESPA.

12. On December 15, 2005, at approximately §:00 p.m., the Director conducted a
hearing concerning the proposed creation of the water district af the Burley City Hall in Burley,
fdaho. Approximately 35 pecople attended the hearing.

13, Prior to commencing the hearing, the Director gave a presentation and answered
questions for approximately 90 minutes addressing the reasons for creation of the propoesed water
district and how the district would operate.

la. Persons attending the heanng were nrovided opportunity to make oral statements
for the record. In addition, the Director held the record open through December 28, 2005, for the
submutial of writien comments.

15, Seven (7) individuals made oral statements for the record at the hearing. Two {2
persons who testified at the hearing on December 15, 2005, also submitied written statements to
the Department on or before the deadline of December 28, 2005. Written statements were also
submitted to the Department prior to the deadline of December 28, 2005, by a group of helders
of water rights from ground water in the northeast portion of Basin 45,

16, Mr. Randy Brown of Murtaugh, Idaho, testified on behzlf of the Southwest
Irrigation District (“SWID™). Mr. Brown testified that SWiID supports formation of a water
district south of the Snake River that is separate from Water District No. 130, which is located
north of the Snake River. Mr. Brown stated that SWID believes the hydrology north of the river
is not the same as the hydrology south of the river where SWID is located. Mr. Brown stated
that SWID believes a separate district south of the river better serves the interests of the
trrigation district, Mr. Brown further stated that some wells included in SWID are located within
Administrative Basin 47, and SWID recommends that those wells be included in Water District
No. 140 when the Departiment implements administration of ground water rights in
Administrative Basin 47,

17, Mr. Grant Wyatt of Burley, Idaho, also testified on behalf of SWID. Mr. Wyatt
stated that SWID supports being included in the proposed Water District No. 140 rather than
being included in Water District No. 130. Mr. Wyatt also stated that water management issues
and ground water hydrology south of the Snake River in Basin 45 are different than those north
of the Snake River. In particular, some of the aguifers located in Basin 45 may not be
hydraulically connected to the Snake River. Mr, Wyait stated that SWID has been able to use
somne of the nearby streams from the South Hills for recharge of local aquifers.

18, Mr. Carl Austin of Qakley, Idaho, testified on his own behalf, as the owner of the
Double Diamond Ranch located south of Gakley. Mr. Austin is a mining and geological
engineer with extensive background in geothermal resource exploration and development.

Mr. Austin lestified that geothermal water tapped by deep wells located on the Double Diamond
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Ranch upstream of the Qakley Reservoir should not be considered to be hydraulically connected
to the ground water of the Oakley Basin or the Snake River Plain. Mr. Austin supplemenied his
testimony with a technical report he authored on the occurrence of geothermal fluids in the
Goose Creek Basin, A copy of this report was aiso submitted to the Departiment on December
13, 2005.

19.  Mr. David Pickett of Oakley, 1daho, testified on behalf of the Goose Creek
[rrigation District (*GCID™) and the Qakley Canal Company ("OCC™). Mr. Pickett testified in
support ot the proposed Water District No. 140 rather than including Basin 45 in Water District
No. 130, Mr. Pickett requested that the Department consider the current duties of field agents
employed by GCID, SWID, OCC, and other small water districts near Oakley, when assigning
the duties of the watermaster of the proposed Water District No. 140. Mr. Pickett cautioned that
the watermaster for Water District No. 140 should not duplicate the duties of the field agents
working for these other water delivery entities. Mr. Pickett also suggested that the watermaster
for Water District No. 140 should be an information gatherer and should provide oversight of the
existing water delivery entfities in the area,

20, Mr. Randy Robinson of Gakley, Idaho, testified as the chairman of the Beoard of
Directors for the OCC. Mr. Robinson stated that he concwrred with the testimony provided by
Mr. Pickett.

21, Mr. Earl Warthen of Albion, ldaho, testified that holders of surface and ground
water rights located within the Albion Basin (Marsh Creek drainage) had met on December 10,
2005, to discuss the proposed formation of Water District No. 140. Mr, Warthen stated that the
right holders present at this meeting supported formation of a separate water district for the
Albion Basin for the following reasons:

The Albion Basin sits by itself in an uplifted area bordered on the East and West by
major tertiary faults in an uplift, and separate from the Oakley fan and the Malta area.. ..
Second, the Ouakley Valley falls in the West Cassia Soi} Water Conservation District
whereas the Aibion Basin is in the Tast Cassia Soil Water Conservation District, Third,
both the Malta and Oakley fans are connecied to the interstate waters of Utah and
Nevada, Utal on the Malta side and Utah and Nevada on the Qakley side. Furthermore,
number 4, both the Malta and the Oakley area have been designated critical groundwater
areas. Fifth, approximately fifteen years ago the East Cassia Soil Water Conservation
District petitioned the State of Idaho for a groundwater recharge district and stil] hopes to
further that goal as these problems continue,

Mr. Warthen submitted a written version of his testimony 1o the Department at the hearing on
December 15, 2005,

22, Mr. Don Bowden of Albion, Idaho, testified on behalf of the City of Albion.
Mr. Bowden requested that the Department recognize that the Albion Basin is an isolated basin
that is not hydraulically connected to any other water sources in the proposed water district.
Mr. Bowden expressed concern about a previous change in point of diversion {rom outside the
Albion Basin to within the Basin that Mr. Bowden alleped to have caused injury to existing
water rights in the Albion Basin, Mr. Bowden requested that the Department recognize the
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Albion Basin as “an isolated systam™ and (o avoid such changes in points of diversion in the
future “in order 1o equitably administer” the Albion Basin, Mr. Bowden stated the City s not
adverse to working with its neighbors and paying its share for the administrative overhead of a
watermaster, but requested that the Albion Basin be designated as a separate district.

23.  The Director received a writlen petition from thirteen individual holders of
ground water rights for diversions located in Basin 45 south of the Snake River, north of
Interstate 86, and within the Magic Valley Ground Waler District. The petitioners include Jack
Duncan, Paul Duncan, Bill Hepworth, Bruce Newcomb, Mark Newcomb, Mark Sanderson, Dan
Walton, Gary Fowler, William McManus, Ren Hieb, Ardel Wickel, Lynn Mitchell, and Dell
Mitchell. The petition asks the Dhrector to inchzde the ground water rights in this area in the
proposed Water District No. 140 for the following reasons:

1. According to the water model used by the state of ldaho, the hydrelogy south of the
Snake river is substantially different than the hydrology north of the Snake river.

2. The south side canal from Minidoka Dam {wihich supplies surface water to the
ground south of Burley) runs through the middle of cur farms. We feel this vital
artery between us and the rest of Cassia county will prove 1o be a very positive
advantage [or water management,

3. The Snake River forms a natural boundary for separation of these two state water
districts [Water District No. 130 and Water District No, 140].

24, The above referenced petition also states that if the lands owned by the petitioners
are included in Water District No. 140, then the petitioners intend to join SWID for purposes of
measurement and reporting. The petitioners also state that they are prepared to create a new
irrigation or ground water district if necessary 1o represent the northeast portion of Cassia
County.

25.  The ESPA is defined as the aquifer underlying an area of the Eastern Snake Plain
that is about 170 miles long and 60 miles wide as delineated in the report “Hydrology and Digital
Simulation of the Regional Aquifer System, Fastern Snake River Plain, Idaho,” U, S, Geological
Survey (“USGS™) Professional Paper 1408-F, 1992, exciuding areas lying both south of the
Snake River and west of the line separating sections 34 and 35, Township 10 South, Range 20
East, Boise Meridian. The boundary of the ESPA within Basin 45 is referenced in the map on
Attachment A of this order (labeled as the “Eastern Snake Plain Aquifer”).

26.  The ESPA extends across the northern portion of Basin 45 between Minidoka
Dam in the northeast, Churchill Knolls in the south (approximately 7 miles north of Oakley), and
Murtaugh Lake in the northwest.

27 Although there is uncertainty regarding the degree of connection between the
different aguifers within Basin 45, ground water in that portion of Basin 45 that 1s within the
ESPA is primarily in two unconfined aquifers comprised of fractured basalt and alluvium. South
and west of the ESPA boundary in Basin 45, the principal aquifers are confined in ryholite or
limestone and unconfined in alluvium. The confined aquifers in ryholite and limestone are
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deeper and overlain by basalt and alluviaom. Water levels in the shallower unconfined basalt and
alluvium aguifers appear to be more responsive 1o periods of above-average and below-average
precipitation. Geologic faulting and surface water 1n Basin 45 also affect ground water
movement.

28.  The Department uses a calibrated ground water model to determine the effects on
the ESPA and hydraulicaily connected reaches of the Snake River and its tributaries from
pumping a single well in the ESPA, from pumping selected groups of wells in the ESPA, and
from surface water uses on lands above the ESPA.

29, The ground water in the ESPA 1s hydraulically connected to the Snake River and
ributary surface water sources at various places and to varying degrees. One of the river reaches
where a direct hydraulic connection exists between the ESPA and the Snake River is between the
USGS stream gage located about 1 mile downstream of American Falls Dam and the USGS
stream gage located at Minidoka Dam (“Neeley to Mimdoka reach™).

30, Results from the Department’s calibrated pround water model indicate that
diverting ground water from that portion of Basin 45 overlying the L5PA for consumptive uses
aflects flows in the Neeley to Mimidoka reach of the Snake River, as well as ground water levels
in the ESPA north of the Snake River. That portion of the ESPA south of the Snake River in
Basin 45 is hydraulically connected to the ESPA north of the Snake River and to the Neeley to
Minidoka reach of the Snake River.

31.  Four (4) separate critical ground water areas ("CGWAS”) have been designated
by the Department in Basin 45 pursuant to ldaho Code § 42-233a. A CGWA is defined as ali or
part of a ground water basin that does not have sufficient ground water to provide a reasonably
safe supply for irrigation or other uses at current or projected rates of withdrawal. The Director
can deny applications for new water right appropriations located within a CGWA and may
require water users to report diversions or other mformation.

32, The four CGWAs designated by the Department in Basin 45 are collectively
known as the Oakley Fan CGWAs. The Geose Creek-Rock Creek CGWA was first designated
in 1962 but subdivided in 1967 into three separate CGWAs: Artesian City, Cottonwood, and
Oakley-Kenyon. The fourth, the West-Oakley Fan CGWA, was established in 1982. The four
CGWASs are contiguous and have been managed as a single unit. The orders designating the
CGWASs set forth the basis for determining that ground water within the arcas is either limited or
not available for appropriation. New appropriations of ground water are not allowed in the
Artesian, Cottonwood, and Oakley-Kenyon CGWAs. New appropriations in the West-Oakley
Fan CGWA may only be considered upon submittal of an acceptable mitigation plan.

33.  Approximately half of the Oakley-Kenyon and West Oakley Fan CGWAs, plus a
portion of the Artesian City CGWA, overlap the ESPA. The contiguous boundary of the Oakiey
Fan CGWAs and the ESPA boundary in Basin 45 are delineated on the map in Attachment A to
this Order.
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34, Continuous monitoring of ground waiter levels n the Oakley Fan CGWAs
indicates that ground water levels continue to generally decline. The declining trend suggests
that overdraft conditions stil} exist throughout the four CGWAs, aithough water levels in the
shallower basalt and alluvium aquifers have penerally declined less and are more stable.

35, Idaho Code § 42-1416B provides that claims to expanded use of water within
CGWAs may be decreed in the SRBA if the expansion occurred after the designation of the
CGWA and before the commencement of the SRBA. The priority date of such decreed rights is
Fume 30, 1985,

36, Idaho Code § 42-1416B further provides that water in a CGWA shall be deemed
unavailable to fill such decreed expansion rights unless the Director finds that a management
program exists that will limit the annual average withdrawals from the aquifer to the average
annual recharge of the aquifer. Within two (2) years after a decrec determining the water rights
within a CGWA, the Director must find that a management plan exists that would bring
withdrawals into balance with recharge. If an adequate management plan does not exist, the
Director shall order holders of expansion rights in a CGWA {o cease or reduce withdrawal of
ground water until withdrawals are brought into balance with recharge.

37.  There are approximately 60 expansion gronnd waler rights within the four (4)
CGWAS in Basin 45 appurtenant to over 11,500 acres of irrigated land. These rights and lands
lie within and outside of the ESPA boundary in Basin 45.

38.  Several irrigation districts and canal companies in Basin 45 have service area
boundaries that lie within and outside the ESPA boundary and represent water users who hold
ground water rights located within the Basin 45 CGWAs.

39, Several of the existing water disiricts in Basin 45 that administer surface water
rights aiso overlap portions of the CGWAs, as well as the service areas of certain irrigation
districts and canal companies. Some water right holders have both surface water rights in these
water districts and ground water rights within the CGWAs and irrigation districts.

40.  The available water supply in all or portions of Basin 45 overlying the ESPA i
not adequate to consistently satisfy some senior priority water rights from sources that are
hydrautically connected to the ESPA. The available water supply is also projected in the fature
to be insufficient, al times, to satisfy these water rights.

41, The administration of ground water rights within the portion of Basin 45
overlying the ESPA 1s necessary for the protection of prior surface and ground water rights.

42.  The remaining areas of Basin 45 outside of the ESPA may not have a direct
hydraulic connection to the Snake River or sources tributary to the Snake River. However,
significant portions of the CGWAs in Basin 45 overlap the ESPA and some irrigation districts
and surface water districts. The CGWAs were designated because average annual withdrawals
of water in those areas exceed the average rate of recharge. Water supplies in the CGWAs are
fully appropriated and ground water levels generally continue to decline.
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43, Ground water rights, and some surface water rights in Basin 45 currently are not
subject to administration through water districts by watermasters.

a4, Administration of ground water rights and surface water rights within the
CGWAS and ail of Basin 45 is necessary for the protection of prior surface and ground water
rights.

45, Administration of water rights and management of water in Basin 45 would be
propeily and efficiently provided by including all of Basin 45 in one water district.

46.  Well logs and published literature indicate the presence of a shallow unconfined
alluvium aquifer in the Albion Basin that is hydraulically connected fo Marsh Creek. Available
literature indicates that the unconfined ground water in the basin moves northward and
discharges either to Marsh Creek or leaves the basin as underflow beneath Marsh Creek to the
ESPA (see Crosthwaite, E.G., “Ground Water Possibilities South of the Snake River Between
Twin Falls and Pocatelln,” USGS, 1956).

CONCLUSIONS OF LAW

Statutory Authorities

1. Idaho law declares all surface water, when in natural channels or springs or lakes,
and all ground water within the State of Idaho to be the property of the state, whose duty it is to
supervise the appropriation and allotment of the water to those diverting the same for beneficial
use. See Idaho Code §§ 42-101, 42-103, and 42-226.

2. The Director, acting on behalf of the State of Idaho, has the statutory authority to
control the appropriation and use of ali surface and ground waters within the state in accordance
with, but not limited to, Idaho Code §§ 42-101, 42-103, 42-202(1), 42-220, 42-226, 42-237a.¢.,
42-351, and 42-602 et seq.

3. Idaho Code §§ 42-226 and 42-237a.g., assign the authority and responsibility to
the Director for the administration of ground water rights in the state in accordance with the prior
appropriation doctrine as established by Idaho law so as to protect prior surface and ground
water rights.

4. The Director has responsibility for direction and control over the distribution of
water in accordance with the prior appropriation doctrine as established by 1daho law within
water districts to be accomplished through watermasters supervised by the Director, and subject
to removal by the Director, as provided in chapter 6, title 42, Idaho Code.

3. Idaho Code § 42-604 authorizes the Director fo form water districts as necessary

to properly administer uses of water from public streams, or other independent sources of water
supply, for which a court having jurisdiction thereof has adjudicated the priorities of
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appropriation. The Direcior may also revise the boundaries of & water district, abolish a water
district, or combine two (2) or more water districts, by entry of an order, if such action is
required in order o properly administer the users of the water resource.

6. in addition, Idzho Code § 42-1417 provides that the disirict court having
jurisdiction over a general water rights adjudication may authorize the interim administration of
waler rights pursuant Lo chapter 6, title 42, Idaho Code, prior to the entry of a final decree, in
accordance with Director’s Reports filed with the court, with or without modification by the
court, or in accordance with partial decrees that have superseded the Director’s Reports.

Response to Testirnony and Written Comments

7. Most of the aral testimony and written comments submitied to the Department
generally supported creation of the proposed Water District No. 140. Much of the testimony
supported the concept that any water district created to include ground water rights in Basin 45
should be limited to Basin 43, and not included with Water District No. 130 located north of the
Snake River, Some testimony and written comuments did not support inclusion of certain areas or
water rights in the proposed water district.

8. In response to the hearing testimony and written comments, the Director
conciudes that during the irrigation season for the water rights in some of the existing water
districts in Basin 45, the statutory requirements of Chapter 6, Title 42, Idaho Code, are mostly

-being met; while in other water districts in Basin 45, some or many of the statutory requirements
are not being satisfied. For example, surface water diversions in some of the existing districts
lack adequsate measuring devices and conirolling headgates, are not measured or recorded on a
regular basts, or are not monitored or regulated during portions of the irrigation seasomn.
Additionally, some of the existing water districts do not maintain adequate measurement records,
annnal watermaster reports are not always complete or timely submitied, and some existing
water districts have been periodically inactive or inactive for many years. None of the existing
water districts enforee limitations of surface water rights outside of the irripation season for the
rights, and only one (1) of the existing water districts regulates water rights diverting from
ground water.

9. Given that: (1) water districts do not exist in large areas of Basin 45; (2) the
admintstration of surface water rights in the existing water districts in Basin 45 is often
inconsistent; (3) none of the existing water districts in Basin 45 administer surface water rights
outside of the irrigation season for those rights or during the irrigation season when the surface
water sources are not in regulation; and (4) only one of the existing water districts in Basin 45
regulates diversions from ground water; the Director concludes that there should be one water
district created that encompasses all of the water rights within Basin 45, and that the existing
surface water districts in Basin 45 should be designated as sub-districts, in order to provide
consistent and effective administration of water rights from both surface water sources and
ground water sources year-round throughout Basin 45.
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10, Fxisting water districis in Basin 45, which now will be sub-districts within Water
District No. 140, will each continue to elect their own watermasters, who will serve as depuly
watermasters under the watermaster for Water District No. 140, and adopt their own budgets for
purposes of measuring, recording, reporting, and regulating surface water diversions within their
districts, A sub-district thal adeguately measures, recerds, reports, and controls diversions
should not be subject to future assessments to fund the watermaster of Water District No, 140 for
purposes of measuring, recording, reporting, and regulating surface water diversions within that
sub-district. However, each sub-district may be subject 1o fulure assessments for costs
associated with oversight of that sub-district. Oversight costs may include, but may not be
limited to, technical assistance, enforcement assistance, training of deputy watermasters,
coliection and review of diversion data, periodic field checks of diversions, periodic or
miscellaneous field calibration measurements of measuring devices, review of annual sub-district
water diversion and budget reports, and monitoring and implementation of mitigation plans as
necessary for ground water rights.

11, There is no evidence available that suggests the Albion Basin is a closed basin.
The Director concurs with testimony that changes m water rights in the Albion Basin or other
areas of Basin 45 should not cause injury to other water rights.

12, The Direclor recognizes that ground water rights in some areas or drainages of
Basin 45 are not included within the boundaries of the ESPA or any of the Basin 45 CGWAs.
Ground waler diversions in these areas, however, may potentially contribute fo reductions in
discharge to local streams or reductions in underflow discharging to the ESPA.

13. The Director concludes that the geothermal sources localed in the Goose Creek
and Trapper Creek drainages above the Oakley Reservoir are not hydraulically connected to
other ground or surface water sources in Basin 45, Some of the water delivered from geothermal’
wells located above the Qakley Reserveir are either commingled with surface water rights or
used in combination with surface water rights or ground water rights diverted from shallower
aquifers for irrigation of a common place of use.

14. Water rights diverted from geothermal welis located abave the Oakley Reservoir
may be administered separately from other sources of water in Basin 45. However, these
geothermal rights may still require measurement and regulation by a local watermaster when
such rights are used in combination with water rights from other sources for the same purpose of
use, Additionally, the Director may require measurement and regulation of water rights from
these geothermal sources in the future if such action is necessary to protect the geothermal
resource.

District Creation

15.  Based upon the above statutory authorities, the order of the SRBA District Court
authorizing the interim administration of water rights parsuant to chapter 6, title 42, Idaho Code,
and the record in this proceeding, the Director should create a water district to administer ground
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water and surface water rights within Basin 45, as shown on the map appended herato as
Attachment A, to protect senior prierity water rights.

16, The Director cenciudes that the water district should be formed on a permancent

basis and be used to administer the affected water rights in accordance with the prior
appropriation doctrine as established by Idaho law.

Administration of Affected Water Rights

17.  The Director concludes that immediate administration of ground water rights,
other than domestic and stock water rights as defined under Idaho Cade §§ 42-111 and 42-
1401A(11), pursuant to chapter 6, title 42, Idaho Code, is necessary for the protection of prior
surface and ground water rights,

18.  The Director concludes that the watermaster of the water district created by this
order shall perform the following duties in accordance with guidelines, direction, and supervision
provided by the Director:

a. Administer and enforce water rights in priority;
b. Measure and report the diversions under water rights;
¢, Curtail illegal diversions (i.e., any diversion without a water right or in excess of

the elements or conditions of a water right);

4. Curtail out-of-priority diversions determined by the Director to be causing injury
to senior priorify water rights if ot covered by a stipulated agreement or a
mitigation plan approved by the Director; and

e. Enforce the provisions of any stipulated agreements or mitigation plans approved
by the Director.

16,  Additional insiructions to the watermaster for the administration of water rights
from hydraulically connected sources wili be based upon available data, pround water and
surface water models, and the Director’s hest professional judgment.

20.  The Director concludes that the water disirict created by this order includes the
designation of sub-districts consisting of existing surface water districts, and may include new or

existing ground water districts, canal companies, or other water use entities.

21.  The Director further concludes that the water district created by this order shall
inciude the following organizational features:

a. Election and appointment of a single watermaster for the water district. The water
right holders may elect to have the district contract with the Department to
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provide watermaster services. Under a distriet contract with the Department, the
watermaster will be a direct employee of the Department;

b. Selection of a Water District Advisory Committee that includes, but need not be
limited to, representation from boards of directors of ground water districts,
irrigation districts, canal companies, or representatives of other water use entities,
as well as advisory committee members from existing surface water districts;

c. Appointment of deputy watermasters by the watermaster, with approval from the
Director. Deputy watermasters shall work pursuant to insiructions of the
watermaster. Deputy watermasters may be employees of existing water districts,
ground water districts, irrigation districts, canal companies, or other water use
entilics that are located within the water district.

d. Water rights not included in an existing water district, ground waler district,
irrigation district, or canal company, shall be assessed costs directly by the water
district watermaster. Water rights in an inactive water district shall also be
assessed costs directly by the water district wateiTnaster; and

e. Ground water districts, imigation districts, canal companies, or other water use
entities that are organized as sub-districts, may collect and pay the pro-rata
expenses on behalf of the diversions and users within their respective district or
organization (this will avoid billing of individual water rights or diversions by
both the sub-district and the water district).

ORDER
IT IS HEREBY ORDERED that:

1. The Oakley Valley Area Water Districl, designated as Water District No. 149, is

created to include all surface and ground water rights in Basin 45 within the area depicted
on the map appended hereto as Attachment A and incorporated herein by reference, except smatl
domestic and stock water rights as defined under Idaho Code §§ 42-111 and 42-1401A(11) for
which authorization for interim administration was not obtained from the SRBA District Court
and for which notice of this action was not provided.

2. Water District No, 45-A, Basin Creek and tributaries; Water District No. 45-B,
Birch Creek and tributaries; Water District No. 45-C, Goose Creek and tributaries; Water
District No. 45-F, Marsh Creek and tributaries; Water District No. 45-K, Coftonwood Creck and
tributaries; Water District No. 45-N, Dry Creek and tributaries; and Water District No. 45-0,
Golden Valley (ground water in the Cottonwood Critical Ground Water Area), are designated as
sub-districts within Water District No. 140. These sub-districts shall continue to meet annuaily
to elect a sub-district watermaster, adopt a budget, and select an advisory committee. These sub-
districts, except for Water District No. 45-0, shall be responsible for distribution of surface
water rights that have been reported or partially decreed in the SRBA and located within the
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respective sub-districts, Water Distriet No. 45-0 shall be responsible for distribation and
administration of ground water rights within the district that have been reported or partially
decreed in the SRBA. For 2007, water right holders within the sub-districts shall meet at a time
and place as normally defermined by the district. Water rights in any sub-district that is or
becomes inactive shall be administered directly by the watcrimaster of Water District No. 140.

3. Water rights diverted from geothermal sources upstream of Oaldley Reservolr are
mcluded in Water District No. 140 but shall be administered separately from water rights
diverted from other ground and surface water sources in Water District No. 144, the Spake River,
and the ESPA. The watermaster of Water District No. 140 shall monitor or coordinate
monttoring of the geothermal diversions above Qakley Reservoir with the watermaster of Water
District No. 45-C as necessary to ensure proper delivery of water when geothermal and surface
water rights are used in combination for the same use.

4, As socn as practicable in calendar year 2007, the holders of water rights within
Water District No. 140 shall meet at a time and place to be determined and noticed by the
Director for purposes of: (1) clecting a watermaster; {2) selecting an advisory committee, 1f
desired; and {3) setting a budget and corresponding assessinents to be collected for operating the
district. In future years, the annual meeting shall be held as provided in Idaho Code §42-605.
5. The watermaster for Water District No. 140 shall perform the following duties in
accordance with guidelines, direction, and supervision provided by the Director:

a. Measure, collect, and record the diversions under water rights;
b. Administer and enforce the water rights in priority;
c. Curtail unauthorized or excessive diversions as necessary (i.e., any diversion

without a water right or in excess of the elements or conditions of a water right);

d. Curtail out-of-prionty diversions determined by the Director to be causing injury
to senior prierity water rights if not covered by a stipulated agreement or
mitigation plan approved by the Director; and

e. Enforce the provisions of any stipulated agreements or mitigation plans approved
by the Director.

+
DATED this 2% day of December, 2006.

KARY, I\DREHER

Director
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Roger D. Ling

Ling, Robinson & Walker
Attorneys at Law

P.O. Box 396

Rupert, Idaho 83350-0396
Telephone (208) 436-4717
Facsimile (208) 436-6804
ISBN 1018

Attorneys for Petitioner,
A & B Irrigation District

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF THE PETITION
FOR DELIVERY CALL OFA & B
IRRIGATION DSITRICT FOR THE

)

) DOCKET NO. 37-03-11-1

)
DELIVERY OF GROUND WATER AND ) MOTION TO PROCEED

)

)

¥YOR THE CREATION OF A GROUND
WATER MANAGEMENT AREA

)

COMES NOW the petitioner, A & B Irrigation District, and moves the Director to
lift the stay agreed to by the parties in regard to the petition of A & B Irrigation District for the
delivery of ground water and the creation of a ground water management area, and that said
Director proceed, without delay, in the administration of the Eastern Snake Plain Aquifer
(ESPA) in such a manner as to provide ground water to A&B under its ground water rights that
are being interfered with and materially injured by junior ground water appropriators m the

ESPA, on the grounds and for the reasons:
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1. That petitioner A & B Irrigation District readopts and incorporates herein
its petition for delivery call dated July 26, 1994, as though fully set forth herein.

2. That in the Petition for Delivery Call filed by A & B lrrigation District
(A&B) in 1994, it was alleged that by reason of the diversion of water by junior ground water
appropriators located within the Eastern Snake Plain Aquifer (ESPA), A&B was suffering
material injury caused by the lowering of the ground water pumping level within the ESPA by an
average of 20 feet since 1959, with some areas of the ESPA from which A&B diverts water
having been lowered in excess of 40 feet since 1959, thereby reducing the diversions of A&B to
974 cfs, a reduction of 126 cfs from the reasonable diversion rate provided by its water right as
decreed by the SRBA District Court. That the reduction of the diversion rate as the result of the
reduction in the ground water tables had reduced the diversions by A&B from 40 of its 177
wells, serving approximately 21,000 acres to a diversion rate which 1s less than the minimum
required for the proper irrigation ol said lands served with water from said wells.

3. On May I, 1995 R. Keith Higginson, the then Director of the Idaho
Department of Water Resources (IDWR) issued his Pre-Hearing Conference Order concerning
A&RB’s Petition for a Delivery Call of Ground Water from the ESPA and for the creation of a
Ground Water Management Area. In that Pre-Hearing Conference Order, the Director set forth a
proposed stipulation between the petitioner and respondents which provided, among other things,
that IDWR adopt and implement an active enforcement plan to eliminate all illegal ground water
diversions within the ESPA, all emergency diversions within the ESPA, diversions from ground
water under supplemental water rights under certain conditions, the diversion of water under

supplemental water rights being used as a new permanent source, under certain conditions, and
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all transfers of supplemental water rights unless transferred with the primary water rights. It
further provided that IDWR require measurement of all ground water diversions in the ESPA,
including annual velume of water diverted, and a representative tabulation of changes in ground
water levels at various times during each year at representative points of diversion in the ESPA.
It further provided that said measurements be performed by an entity having authority to assess
water right holders, to require the measurement and proper recording of all surface water
diversions and to establish a werking group consisting of representatives of all parties to evaluate
mitigation methods, plans and proposals in the ESPA. The stipulation provided that parties
would cooperate in the submission of legislation in the 1995 legislative session authorizing the
formation of water measurement districts which would have the power to levy assessments on
lands within the district, measure all water diversions and ground water levels within the ground
water measurement district (GWMD), require installation of appropriate measuring devices and
to confract with existing water organizations to measure water diversions within that district for
the benefit of the GWMD. Numerous other provisions were contained in the stipulation which
would aid in the ﬁroper management of the ESPA.

4, In the Pre-Hearing Conference Order of May 1, 1995, the Director of
IDWR ordered that the proposed stipulation set forth therein be adopted in part as the Pre-
Hearing Conference Orzier and that actions called for in the stipulation be accomplished as far as
possible using available Department resources, including the development of a plan for
management of ESPA, the elunination of drought—r;:lated emergency permits to divert ground
water from the ESPA, the adoption of Rules to define the term “supplemental water right” and

governing the use and transfer of such rights, to continue to fully implement the provisions of §
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42-701, Idaho Code, regarding the measurement and reporting of diversions within the ESPA, to
continue the moratorium on new appropriations for surface and ground water from the ESPA, for
TDWR to retain jurisdiction of A&B’s petition for the purpose of continued review for
information concerning water supply, the impact of use of ground water and other uses of the
resource and the determination and designation of the ESPA as the ground water management
area.

5. The Pre-Hearing Conference Order of May 1, 1995 ordered that action on
the petition of A&B be stayed until further notice to the parties and that any party may file a
Motion to Proceed at any time to request the stay be lifted.

6. On or about May 1, 1962, A&B submiited to IDWR its resolution of that
date, requesting IDWR, then known as the Idaho Department of Reclamation, to make a
comprehensive study of the Snake River plains ground water area north of the Snake River as
early as possible, in anticipation of the need for the issuance of a Critical Ground Water Area
Order as the result of the average decline in 15 observation wells within the A&B Project of 1.3
feet per year and, since 1960, detailed records have established that 7 production wells have
shown a decline of approximately 2 feet per year.

7. Approximately 13 years have expired since the filing by A&B of its
Petition for Delivery of Ground Water to fulfill its ground water rights, and no management plan
has been adopted by the Director for managing the ESPA, and although two ground water
management arcas were designated in 2001 within the ESPA and later dissolved, no ground
water management area has been designated as provided by § 42-233b, Idaho Code, adopted by

the Idaho Legislature in 1982, for the entire ESPA. A “ground water management area” is
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defined as any ground water basin or designated part thereof which the Director of the
Department of Water Resources has determined may be approaching the conditions of a cnitical
ground water area.

8. On October 7, 1994, the “Rules for Conjunctive Management of Surface
and Groundwater Resources” (CM Rules or Rules) were promulgated by the Director of IDWR.

9. The CM Rules provide the procedures for responding to delivery calls
“made by the holder of a senior-priority...ground water right against the holder of & junior-
priority ground water right in an area having a common ground water supply.” The ESPA is a
common ground water supply from which A&B and junior water right holders divert water.

10. On March 5, 2007, the Idaho Supreme court filed its Opinion No. 40, in
which it found the CM Rules to be constitutional under a facial challenge and that the Rules
incorporate Idaho law by reference and to the extent the Constitution, statutes and case law have
identified the proper presumptions, burdens of proof, evidentiary standards and time parameters,
those are a part of the CM Rules. |

11.  That in times of shortage, there is ra presumption of material injury to a
senior by the diversion of a junior from the same source, and the well-engrained burdens of
proof. Evidence of a shortage and resniting injury includes:

a. A&B has made major investment in infrastructure and efficiency

improvements to remain viable with the shortage caused by declining ground water
levels. A&B and it’s landowners have invested heavily to increase efficiency and 96.5%
of A&B’s lands irrigated with ground water are irrigated with sprinklers and A&B has

converted conveyance structures in many areas from open lateral to pipeline. A&B has
MOTION TO PROCEED -5~
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been required to upgrade pump and pipe distribution systems, and has been required to
increase the size of the pumyp motors at many wells to provide the power needed to lift
ground water from ever-deeper levels. The combined total motor upgrades for all wells
is 3,845 hp. A&B has also been required to endure costs from significant alteration of
conveyance sysiems to bring water from new wells into the conveyance system and to
decrease conveyance losses.  During 1995 through 2006, A&B has expended
approximately $152,000 per year for well rectification efforts o divert water from the
declining aquifer, and has expended m the years 2002 through 2005, approximately
$388,205 per year mn drain well rectification, and reductions in operational waste to
icrease water supplies to meet a part of the shortages occurring as the result of declining
ground water tables. Sinecel980, and primarily since 1994, A&B has made numerous
attempts to solve the reduction in ground water irrigation supply caused by declining well
yields. A&B drilled 8 new wells to replace wells that would no longer provide an

adequate water supply as the result of the lower ground water tables, has deepened 47

‘wells, has replaced the bowis on 109 pumps in wells that are now pumping from

substantially lower water levels, 137 pumps have been lowered to increase their capacity
as a result of declining ground water tables, and 7 wells have been abandoned because
they no longer provide adequate water. Deepening of wells with declining well yield
problems (caused by falling ground water levels) has not provided an appreciable
rectification of declining well yield, and since 1994 the total water supply from the A&B
wells has declined to 970 cfs. Many of the wells that have been drilled deeper, some to

depths of 800 feet, because of the low transmissivity and low well yields deeper in the
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aquifer, do not produce additional water. All of these issues cause A&B to suffer water
supply shortages during peak demand periods.

b, From the annual measurement by A&D of approximately 150 of the 177
wells which divert water under Water Right No. 36-02080, it has been determined that
there has been a decline since 1999 of over 12 feet in ground water levels over the
diétrict, on the average, and a decline of over 22 feet on the average since 1987. Total
ground water dechines within the district boundaries since the early 1960s generally range
between 25 to 50 feet. The trend in ground water declines has become stronger and more
pronounced which indicates that the declining ground water level problem is worsening.

c. Diversions authorized under Water Right No. 36-02080 are necessary for
the 1urigation of lands recerving water under that water right, and the methods of
diversion and use are consistent with the irrigation practices for the region, but A&B
tands served by ground water diverted under A&B’s night continue to suffer significant
wafer shortages, seriously affecting the economic use and employment of farm land
within A&B that receive irrigation water from the ESPA for the growing of diverse
Crops.

d. That the decreed diversion rate under A&B’s ground water right is
necessary to provide a reasonable quantity for the beneficial use of the water in the
irrigation rof tands within A&B. Because of the shortages suffered by junior pumping
interference and declining ground water levels, A&B 1s unable to divert an average of
0.75 of a miner’s inch per acre which is the minimum amount necessary to irrigate lands

within A&B during the peek periods when irrigation water is most needed. A&B was
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able to deliver at least 0.75 of a miner’s inch prior o the major impacts caused by junior
ground water pumping. Ground water pumping records show that during the mid 1960s
A&B was able to pump about 225,000 acre-feet per year. During the last decade, A&B
ground water pumping has dropped to as low as 150,000 acre-feet per year. A&B is
presently being denied its ability to economically provide adequate irrigation water for
lands served with ground water. A&B will continue to suffer water shortages and these
shortages will become more severe as ground water levels in the ESPA conlinue to
decline, notwithstanding reasonable efforts by it to divert adequate water from the lower
level of the aquifer, until such time as the aquifer level declines are remedied through
administration of junior priority ground water rights and the adoption and implementation
of a ground water management plan whereby ground water levels may be restored and
maintained.

e. That additional effort and expense by A&B to divert the quantity of water
to which 1t is entitled is not economical and would be an unreasonable requirement, and
i most instances impossible to obtain as a result of the impacts and injury caused by
junior ground water diverters that have created multi-year accumulations of water
deficiencies in the ESPA, to serve the senior water rights of A&B.

f The IDWR, by use of the Eastern Snake River Plain aquifer model that has
been developed, can provide technical information that will be useful fo the Director in
meeting his obligation to delivery water o senior appropriators. One scenario entitled
“Sources of Drawdown Beneath the A&B Irrigation District” and the analysis therein

indicates that up to 84% of the ground water declines experienced at A&B are due to the
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effects of ground water pumping from others. Other scenarios using the ground water
model, such as the “Curtailment Scenario” show that curtailment of junior ground water
diversions is an effective management strategy to reduce the declining ground water
levels in the aquifer.

g. The ground water supply from the ESPA 1s not sufficient to meet the
water demands of A&B under ifs senior ground water rights as well as all junior ground
water rights within the ESPA. Most of the other ground water diversions, which are
depleting the ESPA water supply and reducing the ability of A&B to meet its demand,
are primarily diversions by those with junior ground water rights to the water rights of
A&B.

h. A&B has no other source or supply of water to replace its lost ground
water supply needed to wrrigate Unit B land. Even if surface water was available, it
would not be economically feasible to deliver such water to the lands now being irrigated
with ground water within A&B. To the extent conversion to surface water has been
possible, it has been done, being required because of the iack of ground water supplies at
any depth to irrigate these lands.

1. That the ground water levels presently existing within the ESPA are below
the reasonable ground water pumping level, and A&B is entitled to be protected in the
mainienance of reasonable ground water pumping levels established by the Director of
IDWR, and the Director should order those water right holders on a time-priority basis,
within the areas determined by the Director, to cease and reduce withdrawal of water

until such time as the Director determines there is sufficient ground water.
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10-wit:

i There are no post-adjudication circumstances or unauthorized changes in
the elements of A&B’s partial decree under Water Right No. 36-02080.

12. There is clear and convincing evidence that the ESPA may be approaching

the conditions of a critical ground water area, which 1s clearly established by the following facts,

a. Scientific studies by many agencies show that the ESPA is hydraulically
continuous and provides one common water supply to ground water users, spring flow
users and natural flow users with varying order of priority. The use of the aquifer by
junior ground water pumpers affects all water users dependent on the common water
supply of the ESPA. The average annual rate of diversion from the ESPA (including
ground water pumping, the discharge from the Thousand Springs area and other springs
to the Snake River) has exceeded the average annual rate of recharge, resulting in a
decrease in aquifer storage and declining ground water levels.

b. Hydrographs of ground water levels in the ESPA collected since the 1960s
show evidence of severe and persistent declines that are not the result of short-term
droughts. These declines have become worse as ground water pumping has increased.
The declining trend in ground water levels has become worse with every decade since
1960. These hydrographs show that the aquifer is not able to support ail of the permitted
ground water uses.

c. It is possible 1o predict the amount of reduction in discharges from the
ESPA or the increase in recharge necessary to stabilize the ground water tables at a

reasénable pumping level. Analyses have been completed using Version 1.1 of the

MOTION TO PROCEED - 10 -




LING, ROBINSON & WALKER

ATTORNEYS AT LAW

RUPERT, IDAMO B3350-03886

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

ESPAM Ground Water Flow Model developed by TDWR and ITWRRI showing that
declining ground water levels, spring flows and the Snake River reach gains can be
stabilized by reducing ground water pumping.

d. In the absence of meaningful management, aquifer levels will continue to
decline under present conditions, and such declines will cause additional material injury
to A&B by decreasing its ground water supply in even greater amounts than now being
expertenced. This will undermine the entire system of water administration by priority
water rights.

e The ESPA is a ground water basin that is approaching, or has reached, the
conditions of a critical ground water area. It is therefore required under Idaho Code §
42-233b that the ESPA, or such designated part thereof, should be designated by the

‘Director as a “ground water management area,”

13, That there have been unnecessary delays in the delivery of ground water to
petitioner A&B and in taking action to insure future delivery to petitioner A&B of ground water
under its valid senior ground water rights.

DATED this 16™ day of March, 2007.

LING, ROBINSON & WALKER

e
o

o _Z;z))zngr&\) !
By: %Mw
Rogér D{Ling / u\'
Attorneys for Petitioner

A & B Trrigation District
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VERIFICATION
STATE OF IDAHO )
) ss.
County of Minidoka )

Dan Temple, Manager of A & B hrigation District, being first duly sworn on his
oath, deposes and states:

That he is the Manager of A & B Irrigation District, petitioner in the above-cntitled
matter, that he has read the above and foregoing Motion to Proceed, knows the contents thereof, and
the facts stated he believes to be true.

P
Dan Temple, Manager 47 "
A & B Trrigation District
SUBSCRIBED AND SWORN to before me this 16™ day of March, 2007.
ROGER D. LING Notélryj blic for Idaho™ ./
(SEAL) NOTARY PUBLIC Residirfe at: Rupert, Idaho
STATE OF IDAHO My Commission expires; 10-30-20
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June 15, 2007

David R. Tuthill, Jr., Director |
State of Idaho

Department of Water Resources
P. O. Box 83720

Boise, ID 8§3720-0098

RE: Ground Water Delivery Call of A & B Lrrigation District

Dear Director Tuthill:

It has recently come to my attention that you have expressed to numerous persons,
including the Interim Legislative Committee on June 12, 2007, that A & B Irrigation District
has not requested any action in 2007 on its 1994 petition for the delivery of ground water and
designation of the ESPA as a ground water management area. If the reports 1 have received
are correct, you misunderstood my comunents as the atiorney for A & B Iirigation District at
the status conference in which all pending delivery calls were discussed. For this reason, the
position of A & B Irrigation District needs to be again stated in no uncertain terms. A & B
Irrigation District expects you, as Director, to proceed in 2007 with the designation of the
ESPA as a ground water management area and that curtailment orders for 2008 be issued
prior to September 1, 2007 to stabilize and recover the aquifer from the effects of excessive
ground water withdrawals on the aquifer from which A & B Imigation District relies to
provide a reasonably safe supply of water for 1rrigation of its lands.

In the Petition of A & B Irrigation District dated July 26, 1994, the District stated the
factual basis upon which, in its prayer for relief, requested that the Director designate the
Eastern Snake Plain Aquifer as a ground water management area as provided by § 42-233D,
Idaho Code, and to otherwise supervise the allotment of water from and the use of water
from the ground water management area above described to insure the full utilization of the
water rights of the petitioner for the benefit of the lands within A & B Irrigation District. In
these delivery call proceedings, the then-Director of IDWR R. Keith Higgenson entered his
Pre-Hearing Conference Order dated May 1, 1995, In that Order, the Director commented
that the Idaho Department of Water Resources would give further consideration to
designation of a ground water management area. It was noted that this proposed action can
be held in ebeyance under the retained jurisdiction of the IDWR. The Director then ordered:
“ID'WR retains jurisdiction of the petition for the purpose of continued review of information
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concerning water supply, the impact of use of ground water on other uses of the resource, and
the determination and designation of the ESPA as a ground water management area.”

It should be noted that the Petition of A & B Irrigation District dated July 27, 1994
was not the first request from A & B Irrigation District that the Department initiate and
undertake, as early as possible, a comprehensive study of all aspects of the ground water
supply in the area from which the lands of the irrigation district derive their full water supply
by pumping from underground sources, looking toward the issuance of a critical ground
water area order if the findings and conclusions of the Department justify it. This request
was set forth in a Resolution of the Board of Directors of the District and sent to the Director
of the Idaho Department of Reclamation (now known as the Idaho Department of Water
Resources) dated May 1, 1962. A & B Imgation District received a response from Geo. N.
Carter, State Reclamation Engineer, dated May 9, 1962 in which the irrigation district was
advised that the Department of Reclamation had been considering the serious depletion of
ground water supplies over the state and that studies were underway and will be completed in
the very near future at which time a decision will be given in response to the Resolution.

In the Motion to Proceed filed on behalf of A & B Irrigation District dated March 16,
2007, A & B lrigation District specifically requested the creation of a ground water
management area and that the Director proceed, without delay, in the administration of the
Eastern Snake Plain Aquifer in such a manner as to provide ground water to A & B Irrigation
District under its ground water rights that are being interfered with and materially injured by
junior ground water appropriators in the ESPA on the grounds set forth in said Motion. Idid
mdicate to you during the informal status conference above referred to, that A & B lirigation
District did not expect the curtailment of junior appropriators from the Eastern Snake Plain
Aquifer to be curtailed in 2007 as the irrigation season was well underway and crops had
been planted. At the same time, 1 indicated to you that A & B Irrigation District expected
you to proceed in the designation of the Eastern Snake Plain Aquifer as a ground water
management area and that you approve a ground water management plan for the area which
will provide for managing the effects of ground water withdrawals on the aquifer from which
withdrawals are made and on any other hydraulically connected sources of water. These are
obligations imposed upon the Director by Idaho Code § 42-233b, which further provides that
upon the determination that the ground water supply is insufficient to meet the demands of
water rights within all or portions of a water management areas, the Director shall order those
water right holders on a time-priority basts, within the area determined by the Director, to
cease or reduce the withdrawal of water until such time as the Director determines there is
sufficient ground water. Such order shall be given only before September 1 and shall be
effective for the growing season during the year following the date the order is given.
Because of these statutory obligations, and our request, we expected that these matters would
be completed in a timely manner so that appropriate curtailment orders could be issued
before September 1 as provided by the statute.
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Unless immediate action is taken to meet the obligations of LC. § 42-233b, we will
have no alternative but to seek an order from a court of competent jurisdiction to order that
you carry oul these duties. Studies that have been ongoing by your agency since at least
1962 should be sufficient to provide you with the information necessary to make the
determinations requested and direcied to be made by the laws of the State of Idaho.

I certainly hope that this letter clarifies the position of A & B Irmigation District on
acts that it expects to be taken immediately in response to its petition for the creation of 2
ground water management area.

Very truly yours,

RDL:jb

pe: A & B brrigation District
Honorable C. L. “Butch” Otter, Governor
Chairman, Interim Legislative Committee



