


BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF THE PETITION

FOR DELIVERY CALL OF A&B DOCKET NO.
IRRIGATION DISTRICT FOR THE 37-03-11-1
FOR THE CREATION OF A GROUND PRE-HEARING

WATER MANAGEMENT AREA.

)
!

DELIVERY OF GROUND WATER AND )
)
) CONFERENCE ORDER
)

FINDINGS

1. This matter was initiated by the filing of a petition on July 27, 1834, by the A&B
frrigation District (hereafter A&B or A&B Petition) for a pricrity delivery call for ground
water from the Eastern Snake Plain Aguifer and for the creation of a Ground Water
Management Area.

2. Notice of the A&B Petition was served by regular mail upon approximately 7200
holders of water righis: (respondents) who divert ground water from the Eastern Snake
Plain Aguifer with pricrities later-in-time than September 3, 1848, the water right priority
date claimed by A&B as beneficial owner. Responses were received from approximately
200 individual well owners or representatives of groups of well owners, Several of the
responses were received after the September 18, 1984 deadline specified in the nctice
and are considered to be requests for intervention in the matter. The names of persons
filing fate responses were included on the service list. The following additional late
responses were received after the original service list was prepared:

Jess D, and Della Keeler
3627 East 960 North
Menan, idaho 83434

Eldon E. Scott
P.O. Box 454
Firth, idaho 83236

Neil J. or Marita Poutson

2842 N Pleasant Valley Road ‘ﬁ pie=
American Falls, idaho 83211 ZE ){EE Vi :?
e
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3. A pre-hearing conference concerning the matter of the A&B Petition was held
at Minidcka County High School on November 16, 1994, At the confersnce, the attorney
for A&B presenied the outline of a proposed stipulation by the parties which would allow
the matter of the contested case to be held in abeyance for a time. Several
spokespersons for respondents indicated generai support for the proposal, but
acknowtedged that they could not speak for the entire groud of respondents. The
Department (IDWR) agreed to withhold further action on the A&B Petition to allow the
parties an opportunity to attempt to reach agreement on a stipulation

4. Attorney Henry Boomer of Boomer & Laggis, American Falls, Idaho offered ic
reduce the proposed stipuigtion to writing and to circulate it to those on the service list
for comment. The IDWR received a draft stipulation on March 20, 1995, from Mr. Boomer
with an indication that it had been "negotiated by a fairly representative group of water
users affected by the A&B call" and had been mailed to the petitioner and all respondents
on the service list. Parties were asked to indicate their agreement to the proposed
stipulation or objections within two weeks of the mailing.

5. The propeosed stipulation is as follows:

Come now the Petitioner A&B lrrigation District and Respondents, in their
effort to reach an infoermal resolution of Petitioner's Petition for a delivery call for the
delivery of ground water and the creation of a ground watsr management area, stipulats
and agree, as an interim solution, t© encourage and support the following action by
others or to take the following actions, to-wit:

_‘g-ct S /

el

1. IDWR adopt and implement an active enforcement plan, including

W_ the adoption of necessary rules and reguiations, to:

,/ ' a. Eliminate all ilegal ground water diversions within the

Eastern Snake Plain Aquifer {"ESPA") as defined in the CDD}UﬂCtlve
Management Rules of IDWR dated October 7, 1994.

b. Eliminate all emergency diversions within the ESPA that

|/ ' were previausly authorized by IDWR, if any, and to eliminate all future

emergency diversions.

¢c. Eliminate diversions from ground water under suppiements}
W water rights except where the gppropriator shows to the Director of
IDWR that water under an existing primary right is not available for
reasons that were not caused by the voluntary acts of the
appropriator.
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14 d. Eliminate the diversion of water under a supplemental
water right that is being exercised as an "aslternative” or "new
permanent source" of water, uniess it can be established that the
supplemental water source is merely a change in the point of
diversion of the primary watser right being supplemented.

/\/ e. Eliminate all transfers of supplemental water rights unless
transferred with the primary water rights and are made appurtenant
/to the same land and for the same use.

2. IDWR shall require measurement of alt ground water diversions
in the ESPA, including annual volume of water diverted during each
calendar year and a representative tabulation of changes in ground water
levels at various tirmes during each year at representative points of diversion
inthe ESPA. The parties intend that the responsibility for measurement be
teken over by ground water (management) districts, irrigation districts, water
districts or simnilar organizations having the authority to assess water right
holders for this and related purposes. If ground water diversions are
measured by an entity in which the lands being irrigated are located and are
subject to its assessments, a plan for measuring representative diversions
and ground water tables may be presented {o the Director of IDWR, and if
sufficient data is obtained under this plan and the plan is accepted by the
Director, other diversions under the jurisdiction of the entity shall be
monitored during the irrigation season but need nct be measured.

‘/ 3. [IDWR shalt reguire measurement and proper recording of ail

surface water diversions as shall be determined necessary from time to time

“ o insure the proper allocation, distribution and conjunciive management of

a water resource.

The parties will establish a working group consisting of
representatives of ail parties to evaluate mitigation methods, plans and
proposals in the ESPA.

5. Al parties hereto will cooperate in the submission of legistation in
the 1985 legisiative session and support its passage which will authorize the
formation of & water measurement district which shall have power to:

a. Levy assessments on the lands within the district to which
a water right is appurtenant or upon which water under a water right
is used, based upon benefits recsived, to reimburse the water
management (measurement) district for operating expenses of the
district;
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b, Measure ail water diversions and ground walsr levels
within the district which may be required under Chapter 7 of Title 42,
idaho Code, and to submit such reports as may be required 1o
IDWR;

c. Demand installation of appropriate measuring devices or
the adoption of alternative measurement methods by appropriators
or users of any of the public waters of the State of Idaho with the
district as may be necessary in the exercise of the powers and duties
of the water measurement district,

d. Contract with existing water organizations to measure
water diversions within the boundaries to avoid assessments for
measuring by the water measurement district.

6. iIDWR shall continue its current moratorium on the granting of new
applications for the appropriation of ground water in the ESPA until & final
resolution, with or without 2 formal contested case hearing, has been
reached inveolving the issues involved in this proceeding.

7. IDWR shall continue in force and effect its Order suspending the
development of existing ground water permits until such time as a final
resciution of the issues arising in this procseeding has been obtained.

8. Further studies and evaluation by IDWR and respondents will be
conducted for the purposes of determining whether or not IDWR should
designate the ESPA as a ground water management area. The parties will
continue 1o cooperate in their eﬁorts to obtain a ground water management
plan for the ESPA.

8. The parties hereto will not oppose the approval by the 1995
legislature of the State of ldahc of the conjunctive managemen’{ rules
adopted by IDWR on October 7, 1994,

10. IDWR shall retain jurisdiction of these proceedings during the
implementation of the interim solution and will stay all proceedings on a
formal contested case hearing unill petiioner or a respondent or
respondents file a Motion to Proceed with a formal contested case hearing.
During the stay of proceedings, all formal discovery provided by the
administrative rules of IDWR shall be suspended, and the exchange of
information between the parties shall be upon an informal and voiuntary
basis.
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1. The parties, as a part of the informal process in these
proceedings, shall continue 1o review, consull and support additional
measures which may become a part of an interim solution, which may lead
to a final resolution of the petition.

DISCUSSION

1. The proposed Stipulation provides that the parties "encourage and support’
saveral actions which the parties request be taken by IDWR. The ability of the IDWR o
take some of the requested aclions is dependent upon legislative appropriations and
authorization for increased staff positions. Also, several of the proposed actions have
aiready been accomplished by the Legislature. IDWR provides the following comments
on those paragraphs of the stipulation involving actions by the IDWR or the Legisiature:

1.a. Eliminate illegal ground water diversions - Full impiementation
of this provision contempiates completion of the on-going adjudication to
dstermine legality of diversions, a water diversion measursment and
reporting program and an expansion of existing water districts or the
creation of new water districts and increased oversight by the department.

1.b.  Eliminate aill emergency diversions - No emergency diversions
have been allowed since single-season use was permitted during the
drought year of 1892.

1.c., d., and e. Eliminate diversions under supplemental water rights
and transters of supplemental rights under certain conditions - Provisions

© and e raise potential "takings” issues and may reguire amendment of
jdaho water law.

2. Measure all ground water diversions in ESPA - Measurement of
ground water diversions has begun on a pilot program basis. It may be
several years before it can be extended to the entire ESPA,

3. Measure all surface water diversions - Within existing water
districts diversions are presently being measured. Proper installation and
maintenance of measuring devices and reporting of water diveried
continues to be a concern within many water districts.

4, Ground water district legislation - The First Regutar Session of the
53rd idaho Legislature passed, and the Governcr has approved, HB 284
which authcrizes the creaticn of water measurement districts and HB 323
which authorizes the creation of ground water districts,
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5. Continde current moratorium_on new permiis - The 1584
Legislature made the Director's moratorium on new permits in that portion
of the Snake River Basin upstream from King Hill, idaho sffective through
December 31, 1897.

6. IDWR to continue in force its order suspending deveiopment
under existing ground water permits - Actions suspending development
under the outstanding permits for new diversion from ESPA have been
completed.

7. Give further consideration to designation of ground water
management area. This proposed action can be held in abeyance under
the retained jurisdiction of the IDWR.

8. Parties will_not oppose legislative approval of Conjunctive
Management Rules - The rules were reviewed, by the 1895 Legisiature and
are effective as adopted by the Department. The rules are currently the
subject of court action.

9. IDWR to retain jurisdiction over petition. The Department may
retain jurisdiction over the petition until such time as a final decision is
rendered or the pstition is withdrawn.

2. With the large number of potentially-affecied respondents involved in this matter,
it is difficult to ascertain that all respondents are in agreement with the stipulation. An
effort has been made to keep all parties informed and they have had the opportunity to
raise any objections. By mailings from Mr. Boomer dated April 8, 1995 and April 20, 1995
the Dirgctor received copies of a total of nine comments on the proposed stipulation.

These comments were filed by or on behalf of the ‘foilowing respendénts:

Water Resource Coalition

Michael Branchflower

James A. Grubbs

Lila, George, Debbie, Steve and Elizabeth Oleson
A. Woodrow Peterson

City of Chubbuck

Boise Cascade Corperation

Everett H. and Betty Adkins

U.S. Department of Energy

3. Those commenting on the circulated draft stipulation either support it or raised
the following issues:
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a, There is concern over the definition of "supplemental water” as used in
paragraphs 1.c., d., and e. of the draft stiputation.

b. Itis proposed that return flows from ground water diversions be included
in any measurement program.

c. it is suggested that the phrase "public waters of the State of Idaho" be
defined.

d. It is asked that the moratorium on new permits remain in place until
completion of the Snake River Basin Adjudication.

e. Petitioner, A&B, should be required to show injury.
f. Oppositon was expressed to any water measurement program.

g. Since the 1995 Legislature adopted enabiing legisiation for ground water
districts and water measurement districts, the call for enactment of such iegls}atron
sheould not be part of the stipulation.

h. The term "monitored" as used in the draft stipulation should be defined.

4. The IDWR shouid accept the draft stipulation as the consensus position of the.
parties.  Those provisions already accomplished by legislative action should be
acknowledged. Other provisions of the proposed stipulation should be adcpted in the
pre-hearing conference order to the extent the Director has the authority and capacity to
accompiish the matters contained therein.

5. The IDWR should allow those who filed late responses io the notice of the A&B
Petition 1o intervene in the proceeding.

8. The IDWR should deny all motions from individual respondents {0 dismiss the
A&B Petition. :

7. The IDWR should order that this matter shall proceed under the Rules for
Conjunctive Management of Surface and Ground Water adopted October 7, 1994 instead
of under the Termporary Rules Governing Conjunctive Management of Surface and
Ground Water under which it was fited on July 27, 1994,

8. The IDWR should dismiss from the matter afi those respondents who divert
water from outside of the area described as the "Eastern Snake Plain Aquifer" as defined
in Rule 50.01 of the Rules for Conjunctive Management of Surface and Ground Water.
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ORDER

[T IS HEREBY ORDERED that the proposed Stipulation is adopted in part as the
pre-hearing conference order of the IDWR, pursuant to Rule 513 of the IDWR’s Rules of
Procedure, and actions called for in the Stipuiation wilf be accomplished in so far as
possible using available departmental rescurces as follows:

1. IDWR will develop a pfan for management of the ESPA which will provide for
active enforcement of diversion and use of water pursuant to established water rights.
Such plan will be adopted and implemented under the Administrative Procedure Act.

2. No drought-related emergency permits to divert ground water from the ESPA
for limited seasons or perinds of time will hereafter be issued except as provided in
section 42-202A, Idaho Code.

3.. IDWR will propose rutes for supplemental water rights under the Administrative
Procedure Act defining the term "supplemental water right", and governing the use and
transfer of such rights and the relationship of use of water under such rights to the
primary rights which they supplement.

4. IDWR will continue to seek to fully implement the provisions of section 42-701,
Idaho Code, regarding the measurement and reporting of diversions of water statewids

. and particularly from the ESPA. This effort will expand as funding and staffing are made

available, It will include the organization of water measurement districts as provided in
title 42, chapter 7, Idaho Code, as amended by Chapter 291, 1895 Session Laws.

5. The amended moratorium order on appropriations of surface and ground water
from the Eastern Snake River Plain Area entered by the Director on Aprit 30, 1993 and
subsequently approved and confirmed by the Legisiature in Chapter 448, 1994 Session
Laws shall remain in place at least through December 31, 1897 as provided by law.

6. IDWR retains jurisdiction of the petition for the purpose of continued review of
information concerning water supply, the impact of use of ground water on other uses of
the resource and the determination and designation of the ESPA as a ground water
management area. ‘

IT IS FURTHER ORDERED that action on the Petition is hereby stayed until further
notice o the parties. Any party may file a Motion to Proceed at any time to request the
stay be lifted.
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ITIS FURTHER ORDERED that those raspondents whao filed fate responses to the
A&B Petition prior to the date of this Order are granted intervention in the matier and may
appear in any further proceeding as though their responsss wers timely filed.

IT IS FURTHER ORDERED that motions to dismiss the A&B Petition are denied.

IT IS FURTHER ORDERED that this matter shall proceed under the Rules for
Conjunctive Management of Surface and Ground Water adopted October 7, 1984.

IT IS FURTHER ORDERED that those respondents who raceived notice of the A&B
Petition and who divert water cutside the area of the Eastern Snake Plain Aguifer as
defined in Rule 50.01 of the Rules for Conjunctive Management of Surface and Ground
Water are dismissad from this proceeding.

Any party aggrieved by any provision of this interlocutory Order may petition the

Director for review pursuant o Rule 717 of the Rules of Procedure of the Department of
Water Resources within fourteen (14) days of the service date of this Order.

DATED this / 37 dayof ___//&, _, 1995.

A KEITH HIGGIYEON, Director

CERTIFICATE OF SERVICE

_ | hereby certify that on this th@%ﬁéﬂay of May, 1995, a true and correct copy of
the foregoing Pre-Hearing Conference Order, was mailed postage prepaid to each person
listed on the attched service list for Docket No. 37-03-11-1 and to late respondents:

Jess B, and Della Kesler Eidon E. Scott
3627 East 980 North P. Q. Box 454
Menan, ID 83434 _ Firth, 1D 83236

Neil J. or Marita Poulson
2848 N. Pleasant Valiey Road
American Falls, iD 83211

)

RITAN: FLECK Administative Secretary
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BEFOKE THE EEPARTMEN’Z‘ OF WATER RESOURCES

OF THE STATE OF IDAHO .

IN THE MATTER OF THE PETITION
FORDELIVERY CALLOF A & B
IRRIGATION DISTRICT FOR THE

)

) Docket No.

}
DELIVERY OF GROUND WATER AND = )

)

}

}

37-03-11-1

FOR THE CREATION OF A GROUND
WATER MANAGEMENT AREA

SERVICE LIST

Roger D. Ling : . representing:

Ling Nielsen & Robinson Falis Irrigation District
- PO Box 3%6 '

Rupert 1D 83350

Aberdeen Spri‘ngﬁeld Canal Co
PO Box'Y .
Aberdeen ID 83210

Everett H &/or Betty L Adkins ' ¢
2798 N 1000 E
Montewview [D 83435

Ken Anderson
2908 § 2000 W , : .
Rexburg ID 83440 : e

i : LaDeil & /or Sherry Anderson
| Rt 1 Box 1316
l Paul ID 83347

W I Anderson -~  representing:
Anderson Nelson & Hall City of Shelley—"
PO Box 51630 - W J Andéfson
Idaho Falls ID 83405 Grace Lewis
City of Ammon
Falls Water Co.

James Annest representing;
PO Box 684 . Costa & /or Ruth Delis
Burley ID 83318 -+ James Annest
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