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IN THI( DlSTRICT COURT OF THE FTFTH JUDICIAL DISTRICT OF THE STATIC 

OF lOAHO, 1N AND FOR 1'IIB COUNTY OF ,TEROME 

NORTH S[DE CANAL COMPANY and 
TWIN FALLS CANAL COMPANY, 

Petitioners, 

vs. 
Davit! R. Tuthill, .Ir., In his official capacity 
as Director nf the l<laho Department of 
Wu!t>r Resources, nntl. TH11; IOAHO 
DF:l'ARTMF-NT OF WATER RESOURCES, 

Respondents. 

L 

Case No.: CV 2007·1093 

ORDER DENYING PETITION FOR 
ALTERNATIVE WRIT OF MANDATE 

BRIEF PROCEDURE A,"<l.J FACTS 

On Sc•plombcr 27, 2007, the Pctitionern 11lcd Q Petition for l'eremptory,Wr/1 of Mam/are 
i 

along with un App/ica//onfor A/1ernallve W'tit of Mandate requesting that thi,~ Court order the 

p 
'' 

Rc,spundct1ts to void the Notice of In/en/ tr,> lssua J,icense issued by the Respondents Md order 

the Respondents to issue a Uccnsc for a wakr right according lo (he tenns of the permit issued lo 

tht, l'clitioncrs. Specifically, tho Petitioners allege. that they !ikd w1 application for a permit to 

diverL watc:.r for power procluc(ion and that the H.cspomlents published no lice of the application 
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on May l 9m and 261", 1977. No protests ta the application were filed within ih0 stat1.1\ory lime 

limit which cxplrcd on June 6, 1977. Accordingly, Water Right Permit No. 01-07011 was h,sucd 

to lho Pelilioncrs on Jtino 29, 1977. The Permit did not include any subordination conditions 

pcrts111\ng to the use of water for hydro power, 

·nl() Pctitio11~rs allege that proof of beneficial use was oliginally duo on June !, . ! 982. As 

a reSL\lt of delays in the FERC licensing process, extensions were sought and approved in 1982, 

1987, 1990 and J 992. !11 1987, <>Iler the execution of the Swan Falls .1\grccmcnt and thG 

cnnc(mcnt of Idaho Co<lo § 42-20313, the RcspoL1clc11t1, first indicated that a fllrlller extension or 
time wo1.1ld only be granted ir 1l1c hydropowcr right was to be junior mid subordinate to nll other 

rig:h(~, except hydropowcr. Tho Petitio11crs expressed concern that the proposed ccmdiliD1t 

wotild, among olber things, allow 0U1cir 11011-consumptlvo 11ses, such as groundwati:r r,:,chargc, to 

deplete wmter avaibbl" under lhc permit for powsr gcncralion. Pelilloncrs allege that to ad,i1·cs~ 

the conccm the Re:;pondcn\$ ag,rcecl lo modify the proposed sul;,Ot·dination condition as follows: 

Tho rights for use of water acquired under this pcrmi( shall bo junior and 
subordin~\c to all other rights for the consumptive bcueficlal use of water, other 
than hydropowcr aml groundwater rccharg,c wilhln the Snake River Bnsin of (he 
State of !daho that arc initialed later-in-time than the priority of this permit and 
shall \\Ql g,ive rise to any right or cli'lim ngalnst any future rights for (he 
con,umptive bcncfo;ial use of wnter, other than hydropower ant1 groundwater 
r~chRrgc wilhin the Snake River Basin of lhc State of Idaho initiated l~ler in time 
than the priority ofthls pcnniL 

·111i~ lnnguagc wus included in tl1e pemlit issu~d for Water Right No, 01-0701 L 

The Pelit!oncrs ,iHogo that the project was developed and proof of bcneliciai use 

submit led Dll Octohor 2 9, 1993, 

p, 

111e l'e!illoncrs allege I.hot the Respondents havo issu~tl permits for grotmdw;i(cr rcchargo 

upstr~iITTl from th~ir project withmtt investigating whether the pcnnits would oat,sil Injury to 

Qxistiag water r/gll!s mid that these junior priority recharge permits have r~sult~u in reduclio11 in 

nows lJl1d0r their p~rmit. 
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Tht: Pe1Hio11crs allege (!10.t th«y rcque&(ed tliat the Respondents issl1c a license: in 2006 

and agaln in !he spring of2007 and lhat the Respondents rtccnt!y issued a Notice of Inrenl to 

kwe f,icense indicating \hat the Respondents had decided to reopc!l a protest pcrlod to adclre~s 

\tic content ofilic subDtdinalion conditlon. The Petitioners request thal this Court iss~e a writ of 

mnndntc r~quirinQ the Respondents to void the newly reopened protest period and to license 1ho 

project subject to the subordination conditions negotiated between the Petitioners and 

Respondents in 1987. 

][, 

STANDARD OF REVIEW 

A decision to issue u writ ofma11datc is CDmmitte<l to the discretion of the courL LR.C.P, 

74(b\ All altcmatlvc writ of maodate is iss,\8d without notice to tho adverse party. I.C. §7-305, 

An alternative writ of m3ndate Js accompanied by an order requid11g tlie adverse party to appoar 

and show cause why the party hns not complied with the wril. Whcth~r a party is secidng nn 

a\tematlvc wril or a peremptory writ lho stat1dard ls the same: "[T]he party seeking a wrH af 

tnl\11datc must oBtablish !l 'clear leg~l right' 10 the re!kf sought Additionally, tbc writ of mandntc 

will no\ issue wh~rc the petitioner has 'a plcin, speedy and adequate remedy irt tho ordinary 

cm1rsc oflaw. "' Ackaman v. Bonneville County, l 40 ldaho 307, J J l, 92 P .3d 557, 561 

(Ct.App.2004)(clting Brady v. Clfy of Homedale, J 30 ldal10 569, 571, 944 P.2d 704, 706 (1997)), 

Ill. 
DISCUSSION 

fol\owing a review of tile p!e,1dings, the Court linds tlwt because of the c:dstcncc o.r 

111'1llY 1rnre,o)vcJ is,ties regarding the approprietcncss of the issuance of a Ii.Tit of mand8.tc, that il 
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is ncccs~ary to ,1How the Respondents 1.o answer the allegations of the Petition and to present 

]cg"! argument m1d /or evidence as may be appropriate prior to lhc Cotut deciding whether lo 

iswc a wdl ofmandnte. ll1 reaching this decision, the Court has considered the following: 

l. Time docs not appear to be ofthe essence. The issuance of the license h~s been 

pending si1wo 1993 whc11 proof ofbeneucial use Wll~ made. The Court finds 110 immcclialc 

l11jury rcwlling from addressing the merits in lhis manner. 

2. Thorc is the thr.o~hold qucstio11 of whether the Petitioners have an adequate 

rcmccl:,, nt lnw_ Specifically, ifl'etilioncrs wait 1mll1 the Respondents either issue a license or an 

order tlccli[ling to 60 so, do the usual administrative and judicial review prncesscs provide an 

ndcqLtatc remedy at law? 

3. The legal question ofwhetltcr tl10 Respondents have the authotlty, for any mason 

(ch,mgcs ln law c'tc_), to modify or impose a now condition 011 a pcnnit oiler beneficial use has 

bc~n proven bm prior to tho issuance of a license? If so, what is the appropriate remedy for n 

permittee who completes the diversion works and related projects in reliance on the terms on 

which tl1c pcrmil was originally conditionod? Ar~ there legally recognizable exceptions to the 

opcrnt\vo language ofldaho Code§ 42-219? 

4. What is lhc kgal signH\cance of the negotbtcd agreement on which the extension 

for proofofbcnefidal use was granted'? 

5, 1110 legal question of when a water right vcsls--when the permit is issued or 

wben a llc.cnse is issiied or at smne other timo---may not be entirely settled_ In River Grove 

l•nrm.1-, S,R.0.1\-. S1ibcaie No, 36-08099, Memorcrndum Decision mid Order on C/ialle11ge; 

Onlc.r on Sur/e af lclaho 's Motion to Dismiss Claimant's Notice of Challenge, filed January 11, 

2000, Judga B. Wood), the courl decided thnt a water 1ight vests upon issuanco of a license. No 
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nppcal was tulwn from that decision. See also Cant/Inv. CC1r(er, 88 Idaho 179, 397 P .2d 76 l 

(l 9G4)(s(l\tc engineer rcvokctl pcrmlt after completion of diversion works). 

6. The question ,,(whether il was appropriate for the Respondents to modify the 

pcrn1il in conjunction with granting, the extension without re~opcning mid publishing the matter 

for comment Jn orllor to address the substantive chungcs. In particular ill l\ght of the inlcrve1lh1g 

i~sucs pertaining to hydropower which had emerged since the pennit was initially issued. See 

[-lardy o, lligglnso11, 123 Idaho 485,849 P,2d 946 (1993)(appiicaiion ta amend to permit offers 

en lire permit up lo HlWR review). 

'J 
<' 

Ily raisit1g these issues, tho Court is !n no way prejudging the Petitioner's claims for rullcf 

b\ll is only cxp\nining the !'casons for not iss\1i11g a Wiit of mandate without proper service o[ 

process, notice and opportuni(y for Respondents to respond to ihc pleadings and oihcrwisc be 

mcaniugfolly hc~rd. Tim lssn~ Clfwhe(hcr a peremptory writ is an appropriate remedy will Cll11)' 

be dclciminecl following a foll h~,iring on the merits. 

IV. 
ORDER 

Accordingly, ills hcr~by ORDERED as follows: 

I. The ;Jpplica(/on far Alrernalivc Writ of M{l11date is DENIED, 

2. 1710 l'c\ilioncr may notice up n hearing on the Appl/wt ion for Paremp/ory Writ of 

Ma11dme following pwpct service and notice to tho Respondents. 

l.);1/cd Dctob~r IO , 2007 
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