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December 9, 1993 

Twin Falls Canal Co. and 
North Side Canal Co. 

P.O. Box 326 
Twin Falls, ID 83303-0326 

RE: Permit No. 01-07011 

• 

PROOF ACKNOWLEDGEMENT LETTER 

Dear Permit Holder: 

The department acknowledges receipt of the proof of beneficial 
use form submitted for this permit. 

Enclosed is an order reinstating your water right permit. 
Please note that the priority date has not been penalized. 

Since your use has been examined by a certified water right 
examiner, the Department will review the examination for the future 
issuance of a water right license. 

If you have any questions or if we can be of any further 
assistance, please feel free to contact me. 

Sincerely, 

JULIE L. YARBROUGH 
Senior Secretary 

Enclosure 

C: IDWR - Regional Office 

~JwilfriMvffVo f½lrtp 
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• ANALYSIS SHEET 
FOR 

PROOF OF BENEFICIAL USE 

0 I - o ?o t ( 
Permit No. ---------- Reviewed by 

,// A-~ I I - () ~ I' ,7-P' Date ____ _ 

GENERAL CONSIDERATIONS TYPES OF USE 

permit? ~Name same as 

-~~~ __ Address same as permit? 

__ \J;y,--c;-l''--"----"--Proof timely received? Correct Uses? _________ _ 
--i:r-- If not, complete calculation below. 

SOURCE OF WATER 

v7 Surface water source ------
GrOund water source ------
----\ ____ Drilling permit required? 

Copy in the file? Drilling Permit No. -----',---- ---------
---'\---'Amount paid for permit ______ Correct? 

Well log in the file? 
-----'\--

LICENSE EXAMINATION FEE 

6(;//t Required? 

Amount Submitted 

Correct? 

~ 
PRIORITY CALCULATION 

Date proof received_-+----­

Date proof due 

No. of days late 

Priority Date 

New Priority Date ~ 

DEFICIENCIES OR ACTION ITEMS 

DATA ENTRY 
New Address 

MEASURING DEVICE 

_____ Required? 

______ Installed? 

~)~o.~er~~ 
\l - - . r ~ . 

+ 
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State of Idaho 

DEPARTM:ENT-OF WATER RESOlJRCES 
322 East Front Street, P.O. Box 83720, Boise, ID 8372.0-1J098 

Phone: (208) 287-4SOO Fa:x: (208) 287-67()0 Web Site: www.idvn.idaho.gov, 

Senator Charles H. Coiner 
Idaho State Senate 
2138 Hillcrest Drive 
Twin Falls, ID 83301 

VIA EMAIL AND FIRST CLASS MAIL 

July 27, 2D06 

JAMES E, RISCH 
Governor 

KARL J. DREHER 
Director 

Re: Diversions ofNaturaJ Flow from the Snake River Under Waler Rights for Recharge 

Dear Senator Coiner: 

I am writing in response to your inquiry regarding wbether water diverted from the Snake 
River for aquifer recharge in 2006 pursuant lo a water right p=it held by the ldahci Water 
Resource Board was properly allowed. You initially ra:ised this issue on July 12, 2006, at a 
meeting of the Idaho Legislature's Natural Resources Interim Committee in Boise. 

During his presentation before the Natural Resources Interim Committee, David Blew, 
tb.e Department ofWater Resources Aquifer Recharge Coordinator, staled that water was 
diverted from the Snake River under the water right permit held by the Water Resource Board 
from about mid-April until July 21, 2006. You questioned wbether the diversions to recharge 
were improperly ou1-of-priority, since the water right permit held by the Water Resource Board 
(right no. 01-07054 having the priority of August 25, 1980) isjuniorin priority to the water right 
held by the Nortb Side Canal Company and the Twin Falls Canal Company for power production 
at the Mjlner Power Plant (righ1 no. 01-07011 having the priority date of March 30, 1977), which 
was curtailed on May 16, 2006. You aga:in expressed considerable concern that natural flow 
may have been diverted ou1-of-priority for recharge when you telephoned me on July 13. 

ln respoase to your concerns, my staff and I have investigated whether the diversions that 
were made for recharge under the water right permit held by the Water Resource Board were 
authorized. Based on those investigations, I have determined that the diversions to recharge 
were made properly in accordance with the water right permit held by the Water Resource Board 
and the water right permit for power production held by the North Side Ca.TJal Company and 1Jte 
Twin Falls Canal Company, as described in the following paragraphs. 
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Perniit No. 01-07-0ll Held by the North Side and Twin Falls Canal Companies 

Application for permit to appropriate water no. 01-0701 l, as subsequently amended, was 
first filed on March 30, 1977. Tbe proposed beneficial use was year-round power prociuction 
using water diverted from the Snake River at a rate ofup to 12,000 cfs. The application for. 
permit was approved on June 29, 1977, with proof of beneficial use due on or before June 1, 
1982. The due date for submitting proof of beneficial use was ex-tended four times at the request 
of the North Side and the Twin Falls canal companies, primarily because of delays in the FERC 
licensing process. The canal companies filed proof of beneficial use of 5,714.7 cfs for power 
production on October 29, 1993, and the issuance of a license for the water right is pending.'·. 

In April of 1987, when the Department was processing the second request for extension 
of time to submit proof of beneficial use, the Department determined that water right no. 01-
07011 sbonld be subordinated pmsuant to ldabo Code§ 42-203B. The attorney for tbe NortJi 
Side and Twin Falls canal companies had concerns with the subordination condition proposed by 
i.be Department and suggested alternate language, which was subsequently accepted in its 
entireiy. On December l 6, 1987, the second request for extension ohime to submit proof of 
beneficial use was approved with the subordination language proposed by the attorney for the 
canal companies added as a condition to the permit. Thal condition states as follows: 

The rights for use of water acquired under tbis permit shaU be junior and subordinate to 
alJ other rights for the conswnptive beneficial use of water, other than hydropower and 
groundwater recharge[,] within the the Snake River Basin of the state of Idaho that are 
initiatedlater-in-time than.the priority of this permit and shall not give rise to any rig)1t or 
claim against any future rights for the consumptive beneficial use of waler, other than 
hydropower and groundwater recharge[,] within the Snake River Basin of the slate of 
Idaho initiated later-in-time than the priority of this p=it. 

Permit No. 01-07054 Held by the Idaho Water Resource Board 

Application for permit to appropriate water no. 01-07054 was filed on JUi,e 30, 1980, by 
Earl Hardy, TborleifRangen, John LeMoyne, and Jobn Jones, Jr. The proposed use was year­
round ground water recharge using water diverted from the Snake River through the Milner 
Gooding Canal at a rate Dfup to 1,200 cfs. On January 15, 1982, tbe application for permit was 
assigned to the Lower Snake River Aquifer Recharge District. Tbe application for permit was 
approved on June 2, 1982, v.oth proof of beneficial use due on or before June l, 1987. The due 
date for submitting proof of beneficial use was extended at the request of the Aquifer Recha,-ge 
District until June l, 1992, primarily because of ongoing negotiations to obtain access to lands 
for all of the contemplated recharge sites. Proof of beneficial use for partial development tmder 
the permit of300 cfs for ground water recharge was filed on July 27, 1992, which was 57 days 
after proofofbeneficial use was due. Prior to the submittal of proof of beneficial use, permit no. 
Ol-07054 was lapsed. After proof of beneficial use was subrnit1ed, the permit was reinstated, but 
the priority date was advanced 57 days to August 25, 1980. 
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On February 16, 1994, the Aquifer Recharge District filed an application to amend pennit 
no. Ol-07054 to add the North Side Canal facilities as an additional point of diversion and 
conveyance system, which application was approved on April 7, 1'194. On March 19, 1999, 
pennit no. 01-07054 was assigned to the ldabo Water Resource Board, and the Board has 
subsequently requested two extensions of time to submit proof of beneficial use for the 
undeveloped portion of permit no. 01-07054. Proof of beneficial use for tbe umleveloped portion 
of the permit is currently due on or before June 1, 2009. There are no subordination conditions 
associated witb pennit no. 0 l-07054. 

On March J 3, 2006, the Water Resource Board filed an application to place 900. cfs of 
permi1 no. OJ-07054 into the water bank for 1be purpose of adding the Aberdeen Springfield 
Canal facilities as a point of diversion and place ·of use for ground water recharge. On April l 8, 
2006, the Water Resomce Board amended its water bank application to add m.imerous o1her 
points of diversion and places of use for ground water recharge, including the City of Blackfoot's 
Jensen Grove. 

Distribution of Water to Permit Nos. 01-07011 and 01-07054 During 2006 

Water was diverted through the Milner Power Plan! under permit no. Ol-070] l in 
calendar year 2006 through May 16. Although preliminary flow rewrds from Idaho Power 
Company inclicate that there was sufficient water available to divert 5, 7J 4. 7 cfs through Lhe 
Milner Power Plant and provide a bypass flow of 200 cfs from April l 2 through May l 2, 2006, 
preliminary records of diversions tbrough the power plaot from the U.S. Bureau of Reclamation 
indicate that approximately 350± cfs less than 5,71~.7 cfs was diverted for power generation. 

On May 16, 2006, the U. S. Bureau ofReclm:nation dctennined that it was no longer 
necessary to allow spills past Milner Dam because water from the Snake River could be fully 
utilized above Milner Dam for the purposes of: (]) supplying ail water rights to natural flow 
above Milner Dam for consumptive demands; (2) continuing tc fill reservoir storage space that 
had not ye! filled (e.g_, Henrys Lake and Ririe Reservoir); and (3) refill reservoir storage space 
that had filled bot been subsequently evacu31ed due to flood wntrol releases (e.g., Jackson Lake 
and Palisades Reservoir). Because permit no. 01-070 l.l is subordinated to these upstream 
consumptive uses pursuant to the subordination condition cited on 1he previous page, the water 
right for the Milner Power Plant was curtailed until June 27, 2D06, when storage releases for uses 

below Milner Dam began. 

During March llild April of 2006, canal compames along the Snake River began to divert 
natural flow pursuant to their various water rights for irrigation. Once 'loose systems were 
charged for irrigation deliveries, then diversions fmrecbarge were allowed under permit no. 01-
07054 at the heading of the North Side Canal and other points of diversion for canals added 
through the Waler Board's lease oftbe water right pennit through the water bank. Diversions for 
recharge through a canal underpenni1 no. 01-07054 were only allowed to the extent there were 
no deliveries of water for irrigation along the canal. Based on our analysis of preliminary 
diversion records, no water was diverted for recharge under permit no. 0 i-07054 until there was 

P,4 
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at least 5,714.7 cfs.available for diversion through the Milner Power Plant pursuantto penmt no. 
O l -0 70 J l. Diversioru; for recharge at Jen.sen Grove did not begin until April l 8, 2006, when · 
there was a combined total flow at the Milner Power Plant of 12,700 cfs, based on the · 
preliminary flow records ofldmio Power. 

\Vhen diversions for power production under permit no. 01-07011 were curtailed on May 
16, 2006, pursuant to the previously described subordination condition, diversions for recharge 
under pennit no. 01-07054 were allowed to continue because that permit is not subordjnated to 
any upstream consumptive beneficial uses. Had diversions of water for recharge not occurred 
after May 16, no additional water would have been available for diversion thmugh the Milner 
Power Plant because oftbe subordination provision_ Had div.ersions of water :ror recharge not 
occurred after May 16, some additional water would have accrued to storage space that bad filled 
but subsequently evacuated for flood control and filled again. However, permit no. 01--07054 is 
not suboni:imrted to that'second fill of storage. 

Distribution of Water to Permit Nos. 01-07011 and OJ -07054 in Prior Years 

Tne diversion of water for recharge under pennit no. 01-07054 when permit no. 01-
07011 is curtailed i.s in accordance with t,1e subordination condition for permit no. 0l-07011. 
The same situation occurred in atleast one other year. Jn l 995, permit no. 01-070] l was 
curtailed from March 9 through May 6, while recharge through the h1ilner Gooding Canal was 
allowed beginning on April 3 under pennit no. 01-07054. Use of 1.he Milner Gooding Canal for 
recharge was aUowed in I995 pursuant to an interim ac,oreement with the U. S. Bureau of 
Reclamation providing for use oftbe canal. 

Based on the analysis described above, there is presently no information indicating that 
the diversions to recharge were not in accordance with the water right permit beld by the Wate;r 
Resource Board and the water right permit for power production held by tbe North Side Canal 

Company and the Twin Falls Canal Company'. 

Director 

c: Vince AJberdi - Twin Falls Canal Company 
Ted Diehl- North Side Canal Company 
Water District O i 

.. Nothlllg in this letter should be consrrued to affect fbe revlew of perm.Its no. 01-070 ll or no. 01-07054 when such 
permits are licensed.. 
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View Bill Statq~ 
View Bill Text 
View Statement of Ptm:,ose / Fiscal Impact 

Text to be added within a bill has been marked with Bold and Underline. Text to be removed has been 
marked with Strikethrough and ltalic. How these codes are actually displayed will vary based on the 
browser software you are using. 
This sentence.is marked with bold and underline to show added text. 
Thi.s :!.e1ttu1ce is n1a1 ked M,ith 3t; 11u-:.tlu ough w1cl itulic, indicating tc..,ct to be , c.moH-::d. 

Bill Status 

H0B00 ..•.......................•..................•....... by WAYS AND MEANS 

\lil}\TER RIGHTS - Amends existing law relating to water to revise provisions 
regarding rights associated with permits and licenses relating to ground 
water recharge. 

03/13 
03/14 
03/16 
03/17 

House intro - 1st rdg - to printing 
Rpt prt - to Res/Con 
Rpt out - rec d/p - ~o 2nd rdg 
Rls susp - PASSED - 43-22-5 

AYES -- Anderson, Andrus, Barraclough, Bastian, Bedke, Bell, Bilbao, 
Block, Bolz, Bradford, Cannon, Chadderdon, Clark, Collins, Deal, 
Denney, Eskridge, Field(lB), Field(23), Harwood, Henderson 1 Jaquet, 
Lake, Loertscher, Mathews, McKague, Moyle, Nielsen, Nonini, Pence, 
Raybould, Ring, Roberts, Rydalch, Sayler, Schaefer 1 Shepherd(B), 
Shirley, Smith(24), Stevenson, Trail, Wills, Mr. Speaker 
NAYS -- Barrett, Bayer, Black, Boe, Brackett, Edmunson, Garrett, 
Hart, Henbest, Kemp, LeFavour, Martinez, Miller, Mitchell, 
Pasley-Stuart, Ringo, Rusche, Shepherd(2), Skippen, Smith(30), 
Smylie, Snodgrass 
Absent and excused -- Crow, Ellsworth, McGeachin, Saii, Wood 

Floor Sponsors - Mr. Speaker & Raybould 
Title apvd - to Senate 

03/20 Senate intro - 1st rdg - to Res/Env 
03/28 Rpt out - rec d/p - to 2nd rdg 
03/29 2nd rdg - to 3rd rdg 
03/30 3rd rdg - FAILED - 14-21-0 

AYES -- Burtenshaw, Cameron, Corder 1 Darrington, Davis, Geddes, Hill, 
Keough, Marley, Pearce, Richardson, Stegner, Stennett, Williams 
NAYS -- Andreason, Brandt, Broadsword, Bunderson, Burkett, Coiner 1 

Compton, Fulcher, Gannon, Goedde, Jorgenson, Kelly, Langhorst, 
Little, Lodge, Malepeai, McGee, McKenzie, Schroeder, Sweet, Werk 
Absent and excused -- None 

Floor Sponsors - Burtenshaw & Williams 
Ret'd to House 
Filed in Office of the Chief Clerk 

Bill Text 
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Fi :Et tfl Legislature Second Reqular Session - 2006 

IN T.r-lE HOUSE OF REPRESENTATIVES 

HOOSE BILL NO. BOO 

BY WAYS AND MEANS COMMITTEE 

l AN ACT 
2 RELATING TO WATER; AMENDING SECTION 42-234, IDAHO CODE, TO REVISE PRIORITY 
3 PROVISIONS REGARDING RIGHTS ASSOCIATED WITH PERMITS AND LICENSES RELATING 
4 TO GROUND WATER RECHARGE; AND AMENDING SECTION 42-4201A, IDAHO CODE, TO 
S REVISE PRIORITY PROVISIONS REGARDING RIGHTS ASSOCI/\.TED WITH PERMITS AND 
6 LICENSES RELATING TO GROUlrn WATER RECHARGE AND TO MAKE TECHNICAL CORREC-

7 TIONS. 

8 Be It Enacted by the Legislature of the State of Idaho: 

9 SECTION 1. That Section 42-234, Idaho Code, be, and the same is hereby 
10 amended to read as follows: 

11 42-234. GROUND WATER RECHARGE PROJECTS AUTHORITY OF DEPARTMENT TO 
12 GRP--.NT PERMIT. (1) It is the policy of the state of Idaho to promote 2nd 
13 encourage the optimum development and augmentation of the water resources of 
14 this state. The legislature deems it essential, therefore, that water projects 
15 designed to advance this policy be given maximum support. The legislature 
16 finds that the projects to recharge ground water basins in Idaho, may enhance 
17 the full realization of our water resource potential by furthering water con-
18 servation and increasing the water available for beneficial use. 
19 (2) The legislature hereby declares that the appropriation and under-
20 ground storage of water for purposes of ground water recharge shall constitute 
21 a beneficial use and hereby authorizes the department of water resources to 
22 issue a permit for the appropriation and underground storage of unappropriated 
23 waters in an area of recharge. The rights acquired pursuant to any permit and 
24 license obtained as herein authorized shall be secondary to all prior per-
25 fected water rightsr :;.~,,..,lu'""':;..,i; -:::.1,c-s,_,_ ;o.::;-:::.c: .... i;:1i,-:::-s fc.L .t-''-'i.~,_.,,_ yu.:_-pcs-...s ti . .::;-:::- mw.r 
26 a::_]s,_.-;,,isc be 3ubvidi.,,C"t:.C.d t_y" ,_c_,_,t:_1c;'---:::_ c,,t:.c.,:ce' i,,Cc_, 1::,_y" the ::,Oo.:.Z.,JCi Cun) Idaho 
27 yO.OC, ,.___,.._,Jf'.1-'C~J.y ._,;J Oc-:::.ob..:.± 25r :9s.!J, 0:1, .. : .._·c-:::-ifi..=a' l,.J.- -:::-he 1-...::,isla:..:.LL.e Pw..1.-suc,,-:::. -:::.v 
28 scc-:::-ion 42 203Dr ±dahc Code. Any right so granted shall be subject to deple-
29 tion for surface storage or direct uses after a period of years sufficient to 
30 amortize the investment of the appropriator. 
31 {3) The legislature further recognizes that incidental ground water 
32 recharge benefits are often obtained from the diversion and use of water for 
33 various beneficial purposes. However, such incidental recharge may not be used 
34 as the basis for claim of a separate or expanded water right. Incidental 
35 recharge of aquifers which occurs as a result of water diversion and use that 
36 does not exceed the vested water right of water right holders is in the public 
37 interest. The values of such incidental recharge shall be considered in the 
38 management of the state's water resources. 

39 SECTION 2. That Section 42-4201A, Idaho Code, be, and the same is hereby 
40 amended to read as follows: 

41 42-4201A. RECHJl.RGE OF GROUND WATER BASINS DIRECTOR'S AUTHORITY TO 

2 

1 ISSUE PERMIT. (1) The welfare of the people of the state of Idaho is dependent 
2 upon the conservation, development, augmentation and optimum use of the water 

·_, ___ /_ ·_1,-.,nnr/TTnnr,r,, ,_,__ __ 1 0 /1 '7/')(\(]'7 
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4 every effort be made to foster and encourage water projects and water use that 
-, will augment ground wc.ter basin recharge. The 1egisl2ture hereby acknowledges 

/i 

' 

6 that certain water uses and proposed projects to recharge water basins in the 
7 state by means of the storage of unappropriated waters of the public waters of 
8 the state in underground aquifers represents a unique and innovative endeavor 
9 to further water conservation and increase the water available for beneficial 

}0 use. 
11 (2) In view of the public betterment to be achieved by the completion of 
12 aquifer recharge projects, the legislature hereby declares that the appropria-
13 tion and underground storage of water by any person, aquifer recharge dis-
14 tric-c, irrigation district, canal c:.ompany or war.er district for purposes of 
15 ground water recharge shall constitute a beneficial use and hereby authorizes 
16 the department of water resources to issue a permit, pursuant to section 
17 42-203~, Idaho Code, for the appropriation and underground storage of the 
18 unappropriated waters of the state. The department of water resources is fur-
19 ther authorized to issue a license confirming the right to appropriate such 
20 waters for the beneficial use herein established upon compliance with the 
21 requirements specified in chapter 2, title 42, Idaho Code. The rights acquired 
22 pursuant to any permit and license obtained as herein authorized shall be sec-
23 ondary to all prior perfected water rights, _;_"L,.~u .... '_;_;~,;;- ;':h,:;sc ;,;,:;;':c.c zi'-dJ,;':3 fox 
24 .t-'CV(._.,. l-'w.cp...,.....,c:5 :..:1,.ct may ,..,tJ-.,:r;,j_....,c b,: :5ul::-e, ._:_;_J~a;':cc' 1::-y c ... ,,,;':.,_·c'-;-:: ._.,;':,:;-cJ _;_.,:_e Ly 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
H 
42 
43 

:..1,c '::l"....,-v·c.c-,~e.,_ ._.,.,....; Id.ch,._, .i_,,..,;,,c.._- ._en,pc,J_y v.~ Cc;':,_,bc.,_· :::;, 1]0J, '"".1 ..... ' .c·,:;t:__j_~j_c,._..' Ly :..1,c 
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(3) The director of the department of water resources may regulate the 
amount of water which may be diverted for rechc,rge purposes and may reduce 
such amount, even though there is sufficient water to supply the entire amount 
originally authorized by permit or license. To facilitate necessary financing 
of an aquifer recharge project, the director may fix a term of years in the 
permit or license during which the amount of water authorized to be diverted 
shall not be reduced by the director under the provisions of this subsection. 

( 4) To L~::h,.,_,.__ ensure that other water rights are not injured by the oper­
ations of an aquifer recharge project, the director of the department of water 
resources shall have the authority to approve, disapprove 1 or require altera­
tions in the methods employed to achieve ground water recharge. In the event 
that the director determines that the methods of operaLion are adversely 
affecting existing water rights or are creating conditions adverse to the ben­
eficial use of water under existing water rights, the director shall order the 
cessation of operations until such alterations as may be ordered by the direc­
tor have been accomplished or such adverse effects otherwise have been cor­
rected. 

Statement of Purpose I Fiscal Impact 

REPRINT REPRINT REPRINT REPRINT REPRINT REPRINT 

STATEMENT OF PURPOSE 

RS 15985Cl 

The purpose of the legislation is to facilitate diversion of 
expected flood flows in the spring of 2006 in the upper Snake 
River Basin into existing canal structures to recharge the 
Eastern Snake Plain Aquifer. The legislation would make recharge 
a primary use of water. 

As part of the 1984 Swan Falls Agreement 1 Idaho Power 
Company agreed to subordinate its hydropower water rights "to 
subsequent beneficial upstream uses upon approval of such uses by 
~he State in accordance with State law'' subject to maintenance of 
a 3,900 c.f.s. average daily flow from April 1 to October 31, and 

011 '7 /',(\{\'7 
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, Gr' c.f.s. ~verage d~ily flow from November 
to ;)e measured 2t. the Murphy U.S. G. S. gauging .sta>.::ion immediately 
below Swen Falls Da.m. The Swan Falls l.\greement did not impose any 
limitetions on the type of beneficial uses to which the 
subordination applied. 

In 1994, the Legislature enacted recharge legislation that 
provided use of water for recharge would be secondary to the use 
of water to satisfy the hydropower water rights subordinated by 
the Swan Falls Agreement. This legislation would remove this 
limitation on the use of water for recharge. 

FISCAL NOTE 

This legislation imposes no fiscal burden on any agency or unit 
of government. 

Contact 
Name: Speaker of the House of Representatives Bruce Newcomb 
Phone: 1208) 332-1000 
Representative Dell Raybould 
Representative John A. Stevenson 
Senator Bart Davis 
Senator Don Burtenshaw 
Senator J. SLanley Williams 

STATEMENT Of PURPOSE/FISCAL NOTE 

• 1 _ / _ __ '._/',f\f\CITTf\.Df\.f\.1...+.--1 
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April 11, 2006 

Karl Dreher, Director 
Idaho Department of Water Resources 
322 E Front Street 
P.O. Box 83720 
Boise, ID 83720-0098 

Re: Water Right Permit Nos. 0 I-7054, 3 7-7842, and Water Right Licenses 
enumerated in the Swan Falls Water Right Agreement, dated October 25, 1984 
and ratified by Idaho Code§ 42-203B(5) 

Dear Director Dreher: 

The State of Idaho and Idaho Power Company have entered into the attached 
Stipulation dated April 11, 2006, which recognizes that the hydropower water rights 
listed in the Swan Falls Agreement are subordinate to Water Right Permit Nos. 01-7054 
and 37-7842. We request tbat tbis Stipulation be filed in each of the relevent water right 
files and that you take such action as is necessary to reflect the Stipulation in each of the 
enumerated water rights. 

Attachment 

Sincerely, 

L--7'. A ~~ c---~~v-~.rv..J "" ,, < ''-.} I 

LA ViRENCE G WASDEN, 
Attorney General 
State ofidabo 

--_.,// .:::-. -----=c~-
,~~ ~'-'~ 

//;AMES C TUCKER 
Attorney for Idaho Power Company 



STIPULATION 

The Idaho Power Company aT1d the State ofldaho ("State") hereby stipulate and agree, by 

and through their respective undersigned counsel, as follows: 

1) StiuulationRegardin2:WaterRightPem1itNos. 01-7054 and '17-7842: Recognizing that Water 

Right Permit Nos. 01-7054 and 37-7842 are subject to the Swan Falls Settlement -

a) The Company agrees that its water rights are subordinated to water rights nos. 01-7054 2..t1d 

37-7842 pwsuant to the terms of the Swan Falis Agreement and wili neiti'-:ler contest nor 

otherwise oppose the exercise of those water rights on the basis of priority, the Swan Falls 

Agreement, or IC. §§ '12-234, 42-4201 and 42-4201A. The Company further agrees that 

those water rights may be exercised in a manner consistent with state law. 

b) The parties agree that all provisions of the Swan Fa11s Agreement and the implementing 

legislation shall continue to apply to Water Right Permit Nos. 01-7054 and 37-7842, 

including LC.§§ 61-539 and 61-540 for the benefit ofldaho Power Company. 

c) The parties further agree that in the event that the Idaho Water Resource Board (fWRB) 

seeks to have said pem1its licensed or decreed, that the Company will not file a protest or 

objection in such proceedings, but that the State, iir recognition of its obligations under the 

Swan Falls Agreement and state law, through the Idaho Department of Water Resowces 

(IDWR), will appropriately investigate such permits to enSUie that they meet applicable 

requirements and that the licensed or decreed water rights fu[ly comply with state law. 

2) Further Proc.eedin£s Relating: to the Swan Falls Agreement. The parties agree that in the event 

that there are disagreements or disputes between the parties as to the interpretation or 

application of the Swan Falls Agreement that they will endeavor to resolve those disagreements 

through informal discussions and negotiation. Int.he event that the parties are unable to resolve 

1 



any such d1sag-;eernents to their n1uL11al satisfaction, eiL½er party, after notice to the other: rnay 

file a petition for declaratory reliefwiLh a court of appropriate jmisdiction to have the 

disagreement resolved and tbe Swan Falls Agreement interpreted and neither this Stipulation 

nor LC. §§ 42-234, 42-4201, or 42-4201A shall act as a bar to the filing of such action. 

3) Request for Recowtion of the Stipulation. The parties agree to submit tbis Stipulation in all 

acLTTJ.inistrative and judicial proceedings involving the recognition of Water Right Permit Nos 

D 1-7054 and 3 7-7842 and to jointly present affidavits and such other evidence as may he 

required for the recognition of the Stipulation. 

4) Defense of Stipulation. The parties agree to jointly support and defend the terms of the 

Stipulation agaios[ any and all objections or other challenges that may arise against the terms of 

the Stipulation i11 any administrative or judicial proceeding. 

5) Stipulation Does Not Affect Statutory or Regulatory Authority The parties agree that nothing 

in this Stipulation shall be construed or interpreted to affect the authority of the State as 

provided by constitution, statute or regulation. Nor shall this Stipulation be co11sLrued or 

interpreted to affect the rights of any person not a party to the Stipulation. 

6) Stipulation Not to be Used A12:ainst Parties. Except as provided herein, neither party by entry 

into this Stipulation waives any legal position or arguments it may have regarding any legal 

disputes that may exist between the parties. Nothing in this Stipulation shall be construed as ru7 

admission against interest or tendered or used as evidence to support or oppose any party's 

claims or objections in any administrative or judicial proceeding, other than those seeking 

approval of the Stipulation, for interpretation, enforcement or administration of this Stipulation 

or for a purpose contemplated by Idaho Rule of Evidence 408. 
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7) Stipulation is Bindin2:. The terms of this Stipulation shall bind and inure to tbe benefit of the 

respective successors of the parties. 

8) Mutual Covenants of Authority. The parties represent and acknowledge that each oftbe 

undersigned is authorized to execute this Stipulation on behalf of the party they represent. 

9) Non-Severability. The provisions of this Stipulation are not severable. 

10) Triplicate Originals. This Stipulation is executed in triplicate. Each of the three Stipulations 

with an original signature of each party shall be an original. 

The parties have executed this Stipulation on the date followi.,-ig their respective signatures. 

FOR THE STATE OF IDAHO, including THE IDAHO WATER RESOURCE BOARD: 

~~~ 
LAWR.ENCEG. WASDEN, 
Attorney General 
Office offr1e Attorney General 
State ofldaho 
PO Box 44449 
Boise, ID 83 711-444 9 
(208) 334-4126 

FOR IDAHO POWtR COMP ANY 

/AMESC TUCKER 
Idaho Power Company 
P.O. Box 70 
Boise, ID 83 707 
(208) 388-2112 

Date 1..//!//0C:, 

Date: ~:OL.._~'-"//..L../4.:::...cJ=6'-·----

3 
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IDAHO DEPARTMENT OF WATER RESOURCES 
Water Permit Rep011 

08/l 7/2007 

WATER RJGHTNO. 37-7842 

OwnerTvf!e Name and Aq_\lre!,~ 

CmTentOwner STATEOFIDAHO 

IDAHO WATER RESOURCE BOARD 

322 E FRONT ST 

PO BOX 83720 

BOISE, ID 83720-0098 

(208)287-4800 

Original Owner EARL HARDY 

Original Owner THORLEIF RANGEN 

, ID 

Original Owner JOHN R LEMOYNE 

901A GRIDLEY ISLAND 

HAGERMAN, JD 83332 

(208)837-4887 

Original Owner JOHN W JONES JR 

PO BOX 265 

HAGERMAN, ID 83332 

(208)83 7-4580 

Priority Date: 08/25/1980 
Status: Active 

Source 

BIG WOOD RJVER 

Tributary 
MALAD RIVER 

LITTLE WOOD RIVER MALAD RIVER 

Beneficial Use 



: GROU"'D WATER RECHARGE 101/011112/3 l I 800 CFS 
I Total Diversion 800 CFS LJ 
Location of Point(s) of Diversion: 

LITTLE WOOD RIVER SWSE Sec. 24 Township 04S Rangel 9E LINCOLN County 

BIG WOOD RIVER SWSE Sec. 24 Township 04S Rangel 9E LINCOLN County 

Place(s) of use: No POUs found for this right 

Conditions of Approval: 

]_ 026 
Permit holder shall commence the excavation or constrnction of diverting works within one 
year of the date this pennit is issued and shall proceed diligently until the project is complete. 

2. 007 
The right holder shall not assign or sell the permit without first securing the wiitten approval of 
the Deparhnent of Water Resources. 

0 005 
Use of water under this right is subject to control by the wate1master of State Water District 

~- No. 37. 

4. 001 
A measuring device of a type approved by the Department shall be pennanently installed and 
maintained as part of the diverting works. 

5. 004 
The issuance of this right does not grant any right-of-way or easement across the land of 
another. 
See file for complete place of use descriptions. This pem1it shall be secondary to all prior water 
rights including rights held by any privately owned electrical generating company to 
approp1iate waters in the.reaches of the Snake River downstream from the Milner diversion for 

6. 
purposes of hydroelectric power generation. Water may not be diverted under this pennit until 
the Board of Directors of the District establish and implement a procedure acceptable to the 
Director for assrning that the water quality of the Lower Snake Aquifer will not be impaired. 
Plans for recharge facilities and any conveyance works needed shall be submitted to the 
deparbnent for approval p1ior to construction. 

Dates: 
Proof Due Date: 06/01/2009 
Proof Made Date: 
Approved Date: 06/02/1982 
Moratorium Expiration Date: 
Enlargement Use Priority Date: 
Enlargement Statute P1imity Date: 
Application Received Date: 07/02/1980 
Protest Deadline Date: 
Number of Protests: 0 

R/1717007 



Fjeld Exa111 Date:: 
Date Sent to State Off: 
Date Received at State Off: 

Other Information: 
State or Federal: 
Owner Name Connector: 
Water District Number: 3 7 
Generic Max Rate per Acre: 
Generic Max Volume per Acre: 
Swan Falls Trust or Nontrust: 
Swan Falls Dismissed: 
DLE Act Number: 
Cary Act Number: 
Mitigation Plan: False 
I Close I 

R/17 nnn7 



I Close I 

IDAHO DEPARTMENT OF WATER RESOURCES 
Water Pennit Repmi 

08/17/2007 

WATER RJGHTNO. l-7054 

OwnerT.n,e Name and Address 

Current Owner STATE OF JDAHO 

IDAHO WATER RESOURCE BOARD 

322 E FRONT ST 

PO BOX 83720 

BOJSE, ID 83720-0098 

(208)287-4800 

O1iginal Owner EARL HARDY 

O1iginal Owner THORLEIF RANGEN 

, ID 

O1iginal Owner JOHN R LEMOYNE 

901A GRIDLEY ISLAND 

HAGERJv1AN, ID 83332 

(208)837-4887 

Original Owner JOHN W JONES JR 

PO BOX 265 

HAGERMAN, JD 83332 

(208)837-4580 

Priority Date: 08/25/1980 
Status: Active 
Water Supply Bank Status: Active 

Tributary 

SNAKE RIVER COLUMBIA RJVER 

\\Froinj\ To \ Diversion Rate jYJ>lume\ 



\\i:.itcr 

iGROUND WATER RECHARGE 11/01 1112/3111200 CF~ 
Total Diversion 1200 CFS 

Location of Point(s) of Diversion: 

SNAKE RIVER 

~ 
Sec. 28 Township I OS Range 21E 

SNAKE RIVER Sec. 29 Township 1 OS Range 21E w 

Place(s) of use: No POUs found for this right 

Conditions of Approval: 

LJ 

JEROME County 

JEROME County 

The Lower Snake Aquifer Recharge District may not utilize the Milner Gooding Canal until and 
unless a valid contract is in place with the U.S. Dept. oflnte1ior, Bureau of Reclamation. The 
pennit shall be secondary to all prior water rights including rights held by any p1ivately owned 
electrical generating company to appropriate waters in the reaches of the Snake River downstream 
from the Milner diversin for purposes of hydroelectric power generation. The Director may 
regulate or reduce the rate of diversion under this pennit pursuant to requirements of Section 42-

l. 0420l, Idaho Code. The pennit shall not be assigned or sold without first seeming the written 
approval of the Department of Water Resources. The Board of Directors of the District shall 
establish and implement a procedure acceptable to the Director for assuring that the water quality 
of the Lower Snake Aquifer will not be impaired. The right holder shall submit plans for recharge 
facilities and any conveyance works needed to the Depai1ment for approval prior to construction. 
Place of use is within the boundaries of the Lower Snake Plains Aquifer Recharge District 

Dates: 
Proof Due Date: 06/01/2009 
Proof Made Date: 
Approved Date: 06/02/1982 
Morat01ium Expiration Date: 
Enlargement Use Priority Date: 
Enlargement Statute Priority Date: 
Application Received Date: 06/30/1980 
Protest Deadline Date: 
Number of Protests: 0 
Field Exam Date:: 
Date Sent to State Off: 
Date Received at State Off: 

Other lnfomiation: 
State or Federal: 

1_._,. __ . 11 .• _____ . : ..i __ ·- _..__,__ : ..l ___ ; _____ ;,. __ ,.r ----L In: -L ... n _____ ..,_A T ____ nn _ _ :_ 1- 1 _____ , ___ , 0_0 _______ _ 0 /1 ', ,~ r\r\'7 



Ov,,'ner N an1e Connector: 
Water District Number: 
Generic Max Rate per Acre: 
Generic Max Volume per Acre: 
Swan Falls Trust or Nontrnst: 
Swan Falls Dismissed: 
DLE Act Number: 
Cary Act Number: 
Mitigation Plan: False 

Water Supply Banlc 
Lessor Narne(s):STATE OF IDAHO 
Lease Status: Active 
Lease Amount: Part 
Rental Availability: None 
Date Received: 3/19/2007 
Lease Begin Date: 3/l 9/2007 
Expiration Date: l 2/3 l /2007 
I Close I 
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Form 217 

l-,))~~· f?TT'\IT/1 f's~ ... [ID 
_....,,, ...__..~ ~ , .. ~ .. /I\ 
A,nt. or r-ee $ ~-I]___ 
Dale I 

[ I,~ \ \ .. , · . . , .. ,., l 
I :i-1 · '' , 1' ~ ¼;, 

. •· 
Receipt No. _1\---­
Rsceipl by ----',~--

\ JUL 2 7 1992 " 
/lo/ 

~partmenl of Waler Resources 

STATE OF IDAHO 
DEPARTMENT OF WATER RESOURCES 

PROOF OF BENEFICIAL USE 
The Idaho Department ol Water Resources considers this form a statement that the permit holder(s) has/have completed 
all development that will occur under this permit and that water has been applied according lo lhe provision.s or the permit 
Jor !he beneficial use{s) described below. This form must be accompanied by a license examination fee, when necessary, 
or a completed field examination report prepared by a certified water right examiner who has been appointed by the 

department. ~ 0 I - D 70 51)- ,A 
t. Permit No. c$7- & 78,;LzA- Telephone No. 6'37- ~7 

2, Name(s) of Permit Holder(s): 

3. Malling Address: _ _,.bc.,;<:.,,x.>:'.c___L;i:,-"8'2.,,7c__ _ __;z:44=====«='""'"',_,.,..-""--'-'~...L"'-"""'"'""'="7'2=:___ __________ _ 

If GROUNDWATER, Well Driller's Name: __ "'1.i::_efl,::__, _________ Date Drilled: ____ _ 

OPTIONAL. 
Pump horsepower: ,<_/a Pressure (psi): ___ _ Dynamic pumping level (ft.): ----

5. Extent of Use (as authorized by the permit): 

Domestic ___ _ (No. of households) Stockwater ____________ (No. and type of stock) 

Irrigation (No. of acres) Other 0~==~ £~""'~ ----"~-"--'--=-=-==~--'===c....::==~--
5. Total rate and/or volume for which proof is submitled -~3"-o=-o __ cfs OR ____ acre/feet 

7. Refer to the approval conditions on your permit and respond accordingly: 

Measuring device: Required? ~ Yes No 

Flow Measurement Port: Required? Vfi Yes 

lnstalled7 ,,,.,....-Yes 
OR 

No Installed? 1./4. Yes 

No 

8. Fee Enclosed: $ _____ (See License Fee Schedule on back of lnslruclion Sheel) 

No 

·-fl". ·-:-·\ 

' . 
9. Person to contact to accompany the Department representative during field examination of the water·.,;ystem. · · 

~c,e-LJ «~.s ;ao3. ?3;/- ,.£338 ·-.,,-
0 

,ooll, 

Name Telephone No. p,,l'\l. '\. 0 ,JJ 

Address 
.{./:/;~1:-n .·--··· 

to. The above Information is my true statement of the ex1ent to which the above numbered permit has 6!;'4,, ~f1y~ed ./' 
and I relinquish any undevelop';:4iortion of the permit to !he state ol Idaho. . · h1 ['I} 

V ,1u1 2 9 1992 

fllzation} 



Form 219 
6i92 • • STATE OF IDAHO 

RECEIVED 

NOV 2 9 1993 
DEPARTMENT OF WATER RESOURCES 

BENEFICIAL USE FIELD REPORT tlcpertrnl>Ill rn Wm P~ 

A. GENERAL INFORMATION 
01-07054 

Permit No. 3 7 -0 7 8 4 2 --~-------

I. Owner: Lower Snake River Recharge District 

Current Address: Box 4 8, Hagerman, Idaho 

Phone No. 8 3 7 - 4 8 8 7 

EXAM DATE: 2. Accompanied by: Gerald Martens --------
Address: 1139 Falls Ave. E I Twin Falls, Idaho Phone No. 7 3 4 - 4 8 8 8 

Relationship to Permit Holder: None ~~=-------------------------
3. Source: Snake River/Bicj Wood River tributaryto See Narrative 

B. OVERLAP REVIEW 

1. Other water rights with the same place of use:-"N'-'oc.cn-"e~-------------------

2. Other water rights with the same point of diversion: None -~=~-----------------
C. DIVERSION AND DELIVERY SYSTEM 

1. Point(s) of Diversion: 

ldent Gov't 
No. Lot ¼ 1/, ¼ Sec. Twp. Rge. County Method of Determination/Remarks 

SE NE 22 SS 17E Lincoln 7. 5 minute auadranae 

2 Place(s) of Use: Indicate Method of Determination 

TWP AGE SEC NE NW SW SE Totals 
sc NC sw SC NC SC NW sw SC 

SS 17E 22 X X X X X X X X X 



3. Delivery System Diagram: lndlcate all major components and distances between components. Indicate welr 
size/ditch size/pipe 1.d. as applicable. 

' ' ' I ( l ( 
············!·-········-t-.. ·••· .. ·•·!---···· ... ·· ····-·-· ... ; .......... -.~ ............. ; .......................... ;...... I ~--··--· ••••••••••••• ;.----··t····--·-·! ..... _ ... 

I L I l 
I l I . I 

• ! . • I ' i I i ----·~--' • 
i· ·--; ----t---- ~ ---- ---- ; ---t----; --- ----; ----t---- i -- ;--- ; ----

1 I I J 
I I I . I 

: I , ; I 1 I . ! J • ·-·-··-·; .......... _. ;· .... ·-···-; ...... -.. -............ _; ··········-r--.. -·-· .............. ·-·········· 1--··········· r ............. ; ............. -........... ; ····-----·r ........... -; ········--
: 1 I : l : I 

I ~ee c ttadhed lexhibi tE an({ rer:harde s ructure \n1aris. 
I I ' 

: l : : : 

···-...... ; ............. r ............. ; .-.. i········-···t·············: ············· ............. ; ............. r·-.. ······-i ·--·---· .. -· -........ ··-·-···· ··r··-·-·-· '. 
l I I ! 

' I I I : ! __ ,l. ___ _ ----~ ----t -- ~ ----t---- ~ ---- .--~--; ----t---- ~ ----
' I ' ' ' ' 

···-· ...... ; ............. t·--·-····· .. ; -········· ···-···-··· i ......... ._ .. ~-···-······· ~ -······-·- --·-----·~--·---··~··· .. ······-:-···-····· .... ,. ···-·· i ·-····· .. ···t-·-···--·"' i ············ 
I ! 1 t : · l 
I I ! J 

i I 
' ' I I : I I . 

-~--~···-· .. ··-·; ............. ·········-··: ...... ----r---·-·-·· i--···-··· ·---·····: ·--··--~···········--: -·-......... ·-----·-···· l ···---·-·-~····-----:-·--... . 
I . I ' I : l : 
I I . l : J • 

----~-- l ; -- ·- --- i ----+----; --·· r- ·-- ~ ----+---- i --· 1-·--; ----+----: ----
j j l : . : ; : : 

f t : : t : i t i _ _,_ __ t i 
1 1 E 1 1 ! 

"""""r- __ _ 
Copy af USGS Ous.drang,o Anru:h!>d Show1ng kx:.lll.lontsJ of 

--paln1jl;) o! diversion and plar..e(s) of uso !roqutr..dj. 

4. 

Well or Diversion 
Identification No.• Motor Make 

N/A 

D. FLOW MEASUREMENTS 
1. 

Measurement Equipment Type 

Hp 

1ilner Gooding Canal M~asurin 

Aelial Pholo Alta;i,OQ __ Phrrto of Dlwfslon and ~em Attached 
IroquJied !Of lrrlgailon o110~ acres) 

Pump Serial No. or 
Motor Serial No. Pump Make Discharge .Size 

Make Model No. Serial No. Size Calib. Date 

Sta ti ms 56 and 57 

2. Measurementswater measured in concrete flume above and below diversion. 
Diversion quantity is mathematical difference. Ups~ream flow measured 

at Milner Gooding Canal Diversion Structure 56.. Downstream measurement 
at Milner Goooing C~ Structure No. 57. Rati~urves have been 
established for bot:'ill'a tions. See attached le •. 



i' r, 
; 

• E. NARRATIVE/REMARKS/COMMENTS 

M0 asJJrer]'::,nt flow recordc::; -for Apci l 1986 as prppar~a by Big Wood 

Canal Company. Attached are flow records. 

The Big Wood Canal Co-mingles water from Snake River and Bigwood 

River upstream of diversion. District routinely replaces water. 

from one source with water from other sources. At time of proof 

of Beneficial Use Report the Bigwood water was supplementing 

Snake River flows to facilitate flows measured at diversion. 

Division agreement between Lower Snake River Recharge District 

and Bureau of Land Management attached for your information. 

Attached is a flow summary sheet that tabulates L~e recharge 

rate of flow and the maximum potential contribution to total 

recharge from each potential source. 

---------cl 
I -----1 

------- .. 

Have conditions of permit approval been met? 2-_ yes no 



F. FLOW CALCULATIONS 

Measured Method: 

Additional Computation Sheets Attached 

See Section E. 

G. VOLUME CALCULATIONS N/A 

1. Volume Calculations for Irrigation: 

V,_s = (Acres Irrigated) x (Irrigation Requirement)= _________________ _ 

Vo.Fe= [Diversion Rate (cfs)] x (Days in Irrigation Season) x 1.9835 = ___________ _ 

V = Smaller of v,.R and Vo.Fe = ________________________ _ 

2. Volume Calculations for Other Uses: 

H. RECOMMENDATIONS 

1. Recommended Amounts 

Beneficial Use 

Groundwater Recharge 

2. Recommended Amendments 

Change P.D. as reflected above 

_ Change P.U. as reflected above 

L AUTHENTICATION 

Period ol Use 
From To 
1-1 12-31 

Totals: 

Rate of Diversion 
a (els) 

300 CFS 

300 CFS 
---------

Add P.D. as reflected above 

Add P.U. as reflected aoove 

None 

Other 

Field Examiner's ame 6e:z..,<:l.-<-0 M(:;,./l,.rr1<-J$ Date 

Reviewer -------------- Date ____ _ 

• • 

Annual Volume 
Y (ala) 
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STATE OF IDAHO 
DEPARTMENT OF WATER RESOURCES 

WATER SUPPLY BANK LEASE ACCEPTANCE 

This is to certify that STATE OF IDAHO 
IDAHO WATER RESOURCE BOARD 
322 E FRONT ST 
PO BOX 83720 
BOISE, ID 83720-0098 
(208)287-4800 

has requested to lease the water right(s) listed below to the Water Supply Bank ("bank") The 
Idaho Water Resource Board ("i;loard").be·,ng authorized to operate a bank and to contract by and 
through the Director of the Idaho Department of Water Resources ("Director", department") the acquisition 
of water rights for the Board's bank, agrees to lease the water right to the bank as follows: 

Summary of Water' Rights or Portions Leased to the Bank 

Lease Lease Total Leased 
Right Rate Volume Acres 

37-7842 800 0 cfs NA NA 
COMBINED 
LEASE TOTALS soo.o cfs NA NA 

TERM OF LEASE: . Lease Begin Date: April 11 2006 
Exolration Date: December 31 2006 

MINIMUM PAYMENT ACCEPTABLE: NA. 

Detailed Lease Acceptance attached 

Dated this I ;;2 I½ dayof APRIL '20 0 (, 
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WATER RIGHT NO. 37-7842 
WATER SUPPLY BANK LEASE ACCEPTANCE 

The water right or portion thereof leased to the bank is described as follows: 

Lessor: STATE OF IDAHO 
IDAHO WATER RESOURCE BOARD 
322 E FRONT ST 
PO BOXB3720 
BOISE, ID 83720-0098 

(208)287-4800 

Priority Date: 08/25/1980 

Source: BIG WOOD RIVER 
LITTLE WOOD RIVER 

BENEFICIAL USE From To 
GROUNDWATER RECHARGE 1/01 to 12/31 

LOCATION OF POINT(S) OF DIVERSION: 
GROUND WATER RECHARGE 

Diversion Rate 

800 00 CFS 
Total: 800 .. 00 CFS 

BIG WOOD RIVER SW1/4SE1/4 Sec 24, Twp D4S, Rge 19E, 

Rge 19E, LITTLEWOOD RIVER SW1/4SE1/4 Sec 24, - ·Twp D4S, 

PLACE OF USE TO BE IDLED UNDER THIS LEASE: 

Place of use defined under permit 

COt..JDJTIQNS OF ACCEPTANCE· 

Volume 
NA 

LINCOLN County 

LINCOLN County 

1. The water right(s) referenced above is accepted into the t:iank-and rented by the Idaho Water 
Resource Board There is no rental fee for rental of this right by the Board 

2 A right accepted into the bank stays in the bank until the Board releases it, the lease term expires, or 
upon request from the lessor to change the term of the lease 

3 While a water right is in the bank, forfeiture provisions are stayed 

4 Rental of water under this right is subject to the limitations and conditions of approval of the water 
right 

5 Failure of the right holder to comply with the conditions of acceptance is cause for the Director to 
rescind acceptance of the !ease 
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WATER RIGHT NO. 37-7842 
WATER SUPPLY BANK LEASE ACCEPTANCE 

CONDITIONS OF ACCEPTANCE , 

6 Acceptance of a right into the bank does not, in itself, confirm the validity, extent of development, or 
any elements of the water right permit, or improve the status of the water right permit including the 
notion of resumption of use_ !t does not preclude the opportunity for review of the va!idity of this water 
right permit in any other department application process 

7 In accordance with Sections 42-248 and 42-1409(6), Idaho Code, all owners of water rights are 
required to notify the department of any changes in mailing address or change in ownership of all or 
part of a water right Notice must be provided within 120 days of the change 

8 Upon acceptance of a water rightinto the Board's water supply bank, the owner of the right may 
withdraw the right within thirty (30) days of acceptance into the bank if the owner does not agree with 
the conditions of acceptance 

The water right(s) is leased to the bank subject to all prior water rights and shall be administered in 
accordance with Idaho law and applicable rules of the Department of Water Resources. 

Dated this ~I cl~lll ___ day of /\V'f<.\ L , 200 Ca 

' Chief, Water Allocation Bureau 



of 3 
AMENDED 

STATE OF IDAHO 
DEPARTMENT OF WATER RESOURCES 

WATER SUPPLY BANK RENTAL AGREEMENT 

This is to certify that STATE OF IDAHO 
IDAHO WATER RESOURCE BOARD 
322 E FRONT ST 
PO BOX 83720 
BOISE, ID 83720-0098 
(208)287-4800 

filed an application to rent water from the Water Supply Bank ("bank") The Idaho Water 
Resource Board ("Board") being authorized to operate a bank and to contract by and through the Director 
of the Idaho Department of Water Resources ("Director, department") for rental of water from the bank 
agrees to rent water as follows: 

Summary of Water Rights or Portions Rented from the Bank 

COMBINED 

Riaht 

1-7054 

Rented 
Rate 

9D0 0 cfs 

Rented 
Volume 

NA 

rotal Rented 
Acres 

NA 

RENTAL TOTALS: 900.00 cfs NA NA 

TERM OF RENTAL: 

TOTAL RENTAL FEE: 

03115106 to 12131/06 

NA 

Detailed water right specific limitations and conditions attached 

The undersigned renter agrees to use the water rented under this agreement in accordance with the 
Water Supply Bank rules and in compliance with the limitations and conditions of use described in this 
agreement: 

by J FOLH e £i1,;e,-\ 
{Print Name) 

(Title if on behalf of company or organization) 

Having determined that this agreement satisfies the provisions of Section 42-1763, Idaho Code, and, 
IDAPA 37 02 03030 (Water Supply Bank Rule 30), ior the rental and use of water under the terms and 
conditions herein provided, and none other, I hereby execute this Rental Agreement on behalf of the 
Idaho Water Resou,ce Boa rd this ~day of Q (l-1, ,' Q , 20.Q!;,_ 

!7E:I::~ 
Department of Water Resources 
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WATER RIGHT NO(S). 1-7054 
WATER SUPPLY BANK RENTAL AGREEMENT 

The renter agrees to use the water rented under this agreement in accordance with the Water Supply 
Bank rules and in compliance with the limitations and conditions of use described below: 

Renter: STATE OF IDAHO 
IDAHO WATER RESOURCE BOARD 
322 E FRONT ST 
PO BOX 83720 
BOISE, ID 83720-0098 

(208)287-4800 

Priority Date: 08/25/1980 

Source: SNAKE RIVER 

BENEFICIAL USE From To Diversion Rate Volume 

GROUND WATER RECHARGE 3/15 12/31 900 00 CFS NA 

Total: 900.00 CFS 

LOCATION OF POINT(S) OF DIVERSION: 

SNAKE RIVER NW1/4NW1/4 Sec 4, Twp 02S, Rge 36E, B M BINGHAM County 

SNAKE RIVER SW1/4NW1/4 Sec_ 28, Twp 10S, Rge 21 E, BM JEROME County 

SNAKE RIVER SW1/4NW1/4 Sec 29, Twp 10S, Rge21E, BM JEROME County 

SNAKE RIVER SW1/4NE1/4 Sec 26, Twp 01S Rge 36E, B.M BINGHAM County 

SNAKE RIVER SW1/4NW1/4 Sec 15, Twp 1N, Rge 37E, BM BINGHAM County 

SNAKE RIVER SE1/4SE1/4 Sec 36, Twp 4N, Rge 40E, B.M JEFFERSON County 

SNAKE RIVER SE1/4SW1/4 Sec 20, Twp4N, Rge 40E, BM JEFFERSON County 

SNAKE RIVER NE1/4NW1/4 Sec 29, Twp4N, Rge40E, BM JEFFERSON County 

SNAKE RIVER NW1/4SW1/4 Sec 27, Twp4N, Rge40E, 8 M JEFFERSON County 

SNAKE RIVER SW1/4SE1/4 Sec 36, Twp 4N, Rge40E, BM JEFFERSON County 

SNAKE RIVER NE1/4NE1/4 Sec 35, Twp4N, Rge 37E, B.M BONNEVILLE County 

SNAKE RIVER NE1/4NW1/4 Sec 12, Twp 2N, Rge 37E, BM BONNEVILLE County 

SNAKE RIVER NW1/4NE1/4 Sec 15, Twp 4N, Rge 39E, 8 M JEFFERSON County 

SNAKE RIVER NW1/4W1/4 Sec 5, Twp3N, Rge41E, BM BONNEVILLE County 

SNAKE RIVER NW1/4NW1/4 Sec 31, Twp 4N. Rge 41E, BM. JEFFERSON County 

SNAKE RIVER NE1/4SW1/4 Sec 27, Twp 2S, Rge 36E, BM. BINGHAM County 

SNAKE RIVER NE1l4SW1/4 Sec 27, Twp 2S, Rge 35E B.M BINGHAM County 

SNAKE RIVER SE1/4NE1/4 Sec 26, Twp 1S, Rge 36E BM BINGHAM County 

SNAKE RIVER NE1/4NE1/4 Sec 27, Twp 2S, Rge 35E 8 M. BINGHAM County 

SNAKE RIVER NE1/4NE1/4 Sec 27, Twp 2S, Rge 35E BM BINGHAM County 

SNAKE RIVER NE1/4NE1i4 Sec 21, Twp 5N, Rge 38E B M JEFFERSON County 

SNAKE RIVER NW1/4NW1/4 Sec 22, Twp 5N, Rge 38E 8 .M JEFFERSON County 

SNAKE RIVER SE1/4NW1/4 Sec 36, Twp4N, Rge 37E BM JEFFERSON County 

SNAKE RIVER SW1l4SE1/4 Secs, Twp2S, Rge 36E BM BINGHAM County 
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WATER RIGHT NO(S). 1-7054 
WATER SUPPLY BANK RENTAL AGREEMENT 

RENTER'S PLACE OF USE: 

PLACE OF USE OF GROUND WATER RECHARGE IS WITHIN THE FOLLOWING CANAL SYSTEMS: 

ABERDEEN SPRINGFIELD CANAL, NORTHSIDE CANAL, PEOPLES CANAL, SNAKE RIVER 
VALLEY CANAL SYSTEM, ENTERPRISE CANAL, BURGESS CANAL, RUDY CANAL, 
HARRISON CANAL, FARMERS FRIEND IRRIGATION CANAL, GREAT WESTER CANAL, 
PORTER CANAL, RIGBY CANAL, PROGRESSIVE CANAL, JENSEN GROVE LAKE, NEW 
LAVASIDE CANAL, DANSKIN CANAL, TREGO DITCH, BUTTE AND MARKET LAKE CANAL, 
IDAHO CANAL, RIVERSIDE CANAL 

CONDITIONS OF WATER USE 

The use of water under this agreement shall be subject to the provisions of Section 42-1766, Idaho 
Code 

2 The water right(s) referenced above is accepted into the bank and rented in accordance with a 
Resolution from the Idaho Water Resource Board dated March 13, 2006 There is no rental fee for 
rental of this right by the Idaho Water Resource Board 

3 Rental of the specified right from the bank does not, in itself, confirm the validity, extent of 
development, or any elements of the water right permit, or improve the status of the water right permit 
including the notion of resumption of use It does not preclude the opportunity for review of the 
validity of this water right permit in any other department application process 

4. The right holder shall record the quantity of water diverted and report diversions of water and/or other 
pertinent hydrologic and system information as required by Section 42-701, Idaho Code 

5 Use of water under this agreement does not constitute a dedication of the water to renter's land and 
upon expiration of this agreement, the points of diversion and place of use of the water shall revert to 
those authorized under the water right and/or again be available to rent irom the bank 

6 This rental does not grant any right-of-way or easement to use the diversion works or conveyance 
works of another panty 

7 Renter agrees to comply with all applicable stat~ and federal laws while using waler under this 
agreement 

8 Renter agrees to hold the Board, the Director and the state of Idaho harmless from all liability on 
account of negligent acts of the renter while using water 

9. Renter acknowledges and agrees that the Director may terminate diversion of water if the Director 
detenmines there is not a sufficient water supply for the priority of the right or portion thereof being 
rented 

1 0 Failure of the right holder to comply with the conditions of this agreement is cause for the Director to 
rescind approval of the rental agreement 
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**l 
CoTTLmission Opinions, Orders and Notices 

Twin Falls Canal Company, North Side Canal Company, Ltd. 

Project No. 2899-003 

Order Issuing License (Major Project) 

(Issued December 15, 1988) 

*62303 Before Commissioners: Martha 0. Hesse, Chairman; Charles G. Stalon, Charles 
A. Trabandt, Elizabeth Anne Moler and Jerry J. Langdon. 
On July 27, 1984 1 the Tv,.rin Falls Canal Company and the North Side Canal Company, 
Ltd. {CC) filed a joint application for license under Part I of the Federal Power 
Act {FPA) to construct, operate, and maintain the Milner Hydroelectric Project No. 
2B99, to be located at the existing Milner Darn and Twin Falls Main Canal on the 
Snake River in Twin Falls, Cassia, Jerome, and Minidoka Counties, Idaho. Parts of 
the project would occupy lands of the United States managed by the Bureau of Land 
Management (BLM) of the Department of the Interior. The project would consist of 
the Milner Darn and Reservoir, modifications to 6 1 500 feet of the Twin Falls Main 
Canal to increase its capacity, a control structure on the canal that would divert 
the addition.al flm,,,; into a forebay, a penstock, a powerhouse located on the irrig­
ation canal 1.6 miles downstream of the dam and containing a single generating 
unit rated at 43,650 kilowatts, and a 1.4-mile-long transmission line. 

Notice of the application has been published. The Idaho Department of Fish and 
Game (IDFG) and the Idaho Department of Water Resources (IDWR) became intervenors 
in the proceeding. The motions to intervene and comments filed by agencies and in­
dividuals have been fully considered in determining whether to issue this license. 
The issues raised by the intervenors are discussed below. 

I. Dam Safety and National Environmental Policy Act Compliance 

The Commission currently is in the process of preparing an environmental impact 
statement (EIS) assessing, inter alia, the potential cumulative impacts of the 
Milner Project No. 2899 and three other proposed hydroelectric projects on the en­
vironmental resources of the Snake River Basin. A draft EIS {DEIS) was issued in 
November 1987. ictnJ Due to new circumstances and new information received after 
the DEIS was issued, a Notice of Intent to Prepare *62304 a Supplement to the DEIS 
and to hold public meetings was issued on July 15, 1988; public meetings were held 
in Twin Falls, Idaho, on August 19, 1988. At these meetings, CC informed the Com­
mission that there was a serious concern for the structural integrity of the 
BS-year-old Milner Dam and that failure of the dam during the irrigation season 
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could resul~ in near total crop failure on the 440,000 acres served by the 
dam. [FN2] 

Following a meeting with CC and an inspection of Milner Darn, the Commission's Di­
vision of Dam Safety and Inspections concluded that there is a high risk of fail­
ure at the Milner Darn in the event of a seismic event (earth quake). A complete 
dam failure could lead to partial or total crop failure, since such a failure 
would prevent diversion of water into the irrigation canal. 

CC intends to use the revenues from the sale of electric power to be generated by 
the project to obtain the funds necessary to strengthen Milner Darn and upgrade its 
spillway. CC states that, absent these revenues, funding repair of the dam would 
result in severe economic hardship to many of the 7,500 CC share holders who de­
pend on irrigation waters from Milner Dam for their livelihood. According to CC, 
having the shareholders bear the total cost of repairs could cause some sharehold­
ers to lose their farms and would cause significant adverse impacts to a local 
economy that is already suffering the effects of the general economic problems of 
the farming industry. 

**2 The final EIS (FEIS) for the four projects on the Snake River is not expected 
to be completed until late summer or early fall of 1989. Thus, waiting for comple­
tion of the FEIS before action on the license application for Project No. 2899 
could cause a delay of up to two years in starting the repair of Milner Dam, dur­
ing which time there would be a risk of dam failure. If a license for the Milner 
Project is issued at this time, the necessary financing and other arrangements 
could be made so as to complete the dam repairs in one year or less. 

Council on Environmental Quality {CEQ) regulations implementing the procedural 
provisions of the National Environmental Policy }\ct (NEPP,i state that, where emer­
gency circumstances make it necessa.ry to take an action with significant environ­
mental impacts without following CEQ regulations (e.g., without first preparing an 
FEIS), the agency taking the action should consult with CEQ regarding alternative 
arrangements. Such arrangements are to be limited to actions necessary to control 
the immediate impacts of the emergency. ir:-,~ 1 Pursuant to CEQ 1 s regulations, the 
Commission consulted with CEQ and requested concurrence with a plan to proceed 
V"11ith the licensing of the Milner Project prior to completion of the FEIS on the 
four projects on the Snake River. :n;.;; Consistent with the emergency provisions 
CEQ 1 s regulations, the CEQ approved the Cornmission 1 s plan to license the hydro­
electric facility at the Milner Dam prior to completion of the FEIS. 1rN5J 

II. Comprehensive Water Block 

Commission staff has proposed development of a Cornprehensi ve Water Block (Ctri/B) for 
the four projects in the Snake River Basin j_ncluded in the DEIS. As described in 
more detail in the Scoping Document Supplement (Supplement) prepared for this pro­
ceeding in October 1988, 1~icJ the objective of the CWB is to provide target flows 
at the projects when water is available in excess of irrigation needs. The CWB 
represents the combined amount of water needed to provide target flows for protec-
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tion and enhancement cf environmental resources associated with the four projects 
addressed in the DEIS. Under the CWB proposal, each of the four projects, if li­
censed and constructed, would provide a sub-block to the CV•rn; the size of the in­
dividual sub-blocks would be different for each project, due to the fact target 
flows would be based on what is needed to mitigate impacts at each specific 
project. The size of the CWB would also vary from year to year depending on the 
amount of flow in the river and the availability of water in excess of irrigation 
needs. 

The CWB proposal would require the licensees for the four projects to lease water 
for the CWB from the Upper Snake Water Supply Bank (Water Bank). The State of 
Idaho established the Water Bank as a convenient means to allow and account for 
the rentc.l of water by *62305 those irrigators in need of additional water from 
those who have excess water. Irrigators who estimate that their water storage 
rights 1,,.1ould be in excess of their requirements in any year may place a portion of 
their storage right in the Water Bank, to be leased by others, with irrigators re­
ceiving first priority. Any water that is not leased in any year is lost if all of 
the upstream storage is refilled in the following year. 

**3 IDll'IIR, by letter dated September 30, 1988 1 stated that it appears that struc­
tured reliance on the Water Bank through the CWB mechanism can be successful in 
meeting prescribed mitigative flows on the mainstem of the Snake River. Further­
more, Commission staff discussions with IDWR staff regarding the operation of the 
\/\later Bank revealed that: (1) water has been available for lease from the Water 
Bank in all years since its creation; (2) Idaho Power Company has leased water for 
power generation from the Water Bank in every year since its creation; (3) future 
water availability likely will increase due to increased irrigation efficiencies; 
(4) it is highly probable that water will be available in the Water Bank in excess 
of irrigation demand in the future, except in very bad water years; and (5) the 
cost of water from the bank is currently very reasonable, and is expected to re­
main so in the foreseeable future. 

Under the CWB proposal, each licensee would be responsible for providing project­
specific target flows. Target flows to be set for the projects would recognize the 
physical limitations of the river system so that they would not interfere with ir­
rigation operations and would not flood low-lying areas. Flows to be released for 
project-specific target flows would be accounted for when the water is released 
from the upstream American Falls Reservoir and measured below Milner Dam. Thus, 
the CWB would be an accounting mechanism for licensees to equitably share the re­
sponsibility for mitigative flows, since water which is released from American 
Falls Reservoir would flow through all of the four proposed projects. 

As discussed below, we believe the CWB proposal is an appropriate means to provide 
mitigative flows while recognizing the need to protect irrigation needs in the 
area .. ;n,.ccordingly 1 Jl~rticle 401 of the license requires CC to meet the target flows 
specified by Article 407 of the license by renting water from the Water Bank when 
it is available. 
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III. Environmental Impacts 

iL Erosionr Sedimentationr and Slope Stability 

Rehabilitation of Milner Dam would involve excavation of rock materials, construc­
tion of access roads leading from the excavations to the dam, associated staging 
areas, and a cofferdam to dewater a small area in the reservoir when reconstruct­
ing the spillway. These activities would cause minor erosion, sedimentation, loc­
alized movement of loose rock materials, and temporary increases in suspended sed­
iment in Milner Reservoir during placement and removal of cofferdams. In order to 
ensure that impacts on soils and geologic resources are minimized, Article 402 re­
quires CC to include measures to minimize erosion and sedimentation and to control 
slope stability when submitting final design specifications for rehabilitation of 
Milner Dam. 

During project construction, localized erosion, sedimentation, and temporary in­
creases in turbidity and suspended sediments would occur until disturbed land sur­
faces are stabilized. Blasting for the powerhouse 2nd tailrace excavation and con­
struction of the access road could cause localized rockfall and mass movement of 
loose materials, and placement and removal of cofferdams would temporarily in­
crease suspended sediments and turbidity within the Snake River. 

**4 With implementation of a detailed, site-specific erosion, sediment, and slope 
stability control plan that incorporates CC's proposed mitigation and the mitiga­
tion measures recommended in the DEIS, the effects on soil and geologic resources 
would be minor.inii; Article 402 requires CC to prepare a detailed, site-specific 
plan to control erosion, sedimentation, and slope stability that includes control 
measures proposed by CC and recommended in the DEIS. 

E. r,Jater Quality 

l. Water Quality Certification 

In a letter dated aanuary 27, 1984, CC requested water quality certification pur­
suant to Section 401(A) (}) of the Clean Water Act from the Idaho Department of 
Health and Welfare (IDHW) IDHW granted water quality certification for the Milner 
Project on September 30, 1985. Since IDHW did not act on the certification request 
within one year from the date it received the request, water quality certification 
was deemed waived by Order No. 464.irue, However, since we believe the three con­
ditions contained in the water quality certificate,*62306 which address erosion 
control, spoil disposal, and storage of fuels and chemicals are necessary, we are 
including them as part of Article 402 of the license. 

2. Milner Reservoir and the Snake River below Milner Dam 

The water quality in the Upper Snake River Basin is generally good, and is cat­
egorized as Class A by IDHW. \,i)ater uses to be protected include domestic and in­
dustrial water supply, irrigation, livestock watering, and salmonid fish spawning 
and rearing. 
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In the 1960' s, Milner Reservoir had poor water quality conditions resul tii;g from 
municipal and industrial point source discharges. During periods of reduced dis­
charges, low dissolved oxygen concentrations (DO) in Milner Reservoir resulted in 
major fish kills. Substantial reductions in these point source discharges in the 
1970's, however, have contributed to better water quality conditions in the reser­
voir. 

Temperature and DO sampling conducted by CC 1 s consultant in June to September 1983 
and in August to December 1987 indicate that Milner Reservoir does not thermally 
or chemically stratify and that DO and temperature levels in the river below Mil­
ner Dam are similar to those in Milner Reservoir. These levels met the state water 
quality standards at all depths sampled in Milner Reservoir and in the Snake River 
below Milner Dam. 

The Environmental Protection Agency (EPA) reports that in past years the surface 
waters of Milner Reservoir contained high concentrations of heavy metals. Since 
1979, EPA reports that concentrations of zinc, cadmium, and copper in Milner 
Reservoir and in the Snake River below Milner Dam have ranged from Oto 50 micro­
grams per liter (ug/1), from .2 to 2 ug/1, and from 1 to 8 ug/1, respectively. 
However, these concentrations are below levels reported by EPA that adversely af­
fect fresh water aquatic organisms. :'7-:~ 1 

(.lJ.) Project Construction 

Construction activities in Milner Reservoir and in the Snake River below Milner 
Darn would disturb sediments and other unconsolidated deposits that likely contain 
heavy metals or other toxic substances. Improper removal and disposal of sediments 
or unconsolidated deposits could disperse heavy metals or other toxic substances 
into the water column and would adversely affect the aquatic resources downstream. 
Although the entire project area need not be tested, Article 403 requires CC to 
test any sediment or unconsolidated materials within the Snake River and Milner 
Reservoir that would be dredged or excavated in conjunction with project construc­
tion for the presence of any heavy metals or other toxic substances, so that any 
contaminated materials would be identified, safely removed, and disposed of with 
minimal adverse effects on water quality and aquatic organisms. 

**5 (B) Project Operation 

The proposed powerhouse would have the capacity to use flows or Irom 900 to 4,000 
cubic-feet-per-second (cfs). Typically, the flows that pass Milner Dam in the sum­
mer are low, not generally exceeding 500 cfs, and the pro posed powerhouse would 
not be expected to operate from approximately mid-June through mid-September. 

Operation of the proposed project would not affect the water quality in Milner 
Reservoir; however, CC 1 s proposed minimum flow of 58 cfs in summer during their­
rigation season would likely result in substantial adverse impacts on water tem­
perature and DO within the 1.6-rnile-long bypassed reach. The DO and temperature of 
the water released from Milner Dam during sum.mer would likely change as it flows 
downstream through the bypassed reach. The magnitude of these changes vmuld depend 
on a nwnber of factors, with the major controlling factor being the rate of stream 
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discharge through the bypassed reach. 

Pi. reduction in the volume of water flowing through the bypassed reach would reduce 
water velocity and depth and increase the travel time. Consequently, the effect of 
solar radiation would be intensified and water temperature would increase in sum­
mer_ Much slower velocities in the bypassed reach could also contribute to the 
gr01,11th of the already abundant aquatic plants. Increased plant respiration and de­
composition would cause DO reductions. 

Based on the cross-sectional and longitudinal profiles of the river channel below 
Milner Dam and the available data relating discharge to DO and water temperature, 
a flow of 200 to 300 cfs 1rwuld likely have minimal impact on water temperature and 
DO in the bypassed reach. Flows within this range would likely provide sufficient 
water velocity and depth, and in turn reduce the travel time through the bypassed 
reach, thus minimizing the effect of solar radiation on 1r11ater temperature. Ji. tar­
get flow established within this range would likely provide water quality condi­
tions that are suitable for maintaining a put-and-grow trout fishery.frnJoJ The 
target flows required by Articles ~07 *62307 and ~15 during project operation for 
the maintenance of the fish and recreational resources, respectively, would minim­
ize the impacts of project operation on water temperature, DO, and sedimentation 
in the bypassed reach. 

The DEIS recommended that CC implement a water quality monitoring plan that should 
include provisions for discharging sufficient water to the bypassed reach to min­
imize the effects of the proposed project on the water quality of the Snake River 
during project operation. Water quality impacts would be most critical during low 
water years and during summer months that coincide with low flows, high nutrient 
levels, and elevated water temperatures. 

CC should implement a water quality monitoring plan along the bypassed reach. 
There fore, Article 404 of the license requires CC to monitor the water quality of 
the Snake River to determine if water temperatures and DO necessary for the sur­
vival of a trout fishery within the bypassed reach ere being maintained by the 
target flow released from Milner Dam. If the results of the monitoring required by 
Articles 404 and 409 show that levels of DO and temperature in the bypassed reach 
are not sufficient for maintaining a put-and-grow trout fishery, Article 409 re­
quires CC to implement other fishery mitigation. 

C. Fishery Resources 

**6 1. Existing Environment 
(A) Milner Reservoir 

Milner reservoir supports both warmwater and coldwater fisheries. The warmwater 
species include smallmouth bass, largemouth bass, yellow perch, channel catfish, 
brown bullhead, and black crappie. The cold\t,,1ater species are rainbow trout, cut­
throat trout, brown trout, and mountain whitefish. Also, numerous non game species 
inhabit the reservoir. The coldwater species occur primarily at the headwaters of 
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the reservoir. IDFG stocks catchable rainbow trout in the headwaters of Milner 
Reservoir near Burley, Idaho. 

7 

Milner reservoir has a sandy substrate and is devoid of three dimensional struc­
ture such as rocks or boulders. The sandy substrate probably limits the production 
of aquatic invertebrates typically fed upon by fish. Further, ~he lack of struc­
ture limits warmwater fish production because structure is used by warmwater fish 
for spavming and for cover. 1rm:.j 

The Idaho Fisheries Management Plan1rn12 i states that warrnwater fish such as 
smallmouth bass, and channel and blue catfish will be stocked in the reservoir to 
meet the demand for the warmwater fishing in Milner Reservoir. The Fisheries Man­
agement Plan states that the management direction for Milner Reservoir include im­
proving warrnwater fish habitat. 

(BJ Snake River Bypassed Reach 

Game fish use below Milner Dam is seasonal and depends on flow levels. Rainbow 
trout, cutthroat trout, brown trout, rainbow-cut throat trout hybrids, mountain 
whitefish, channel catfish, largemouth and smallmouth bass, and yellow perch have 
been collected in the Snake River below Milner Dam. Nongame fish such as Otah 
dace, redside shiners, and mottled sculpins dominated the catch during the low 
flow period. irn,~; 

Water diversions for irrigation limits trout use of the proposed bypassed reach 
_primarily to the non-irrigation season. Water diversions from April through Octo­
ber for irrigation deliveries significantly reduce the amount of water flowing 
downstream of Milner Dam. These flow reductions during the irrigation season, 
along with the likely changes to water quality, increased water temperature and 
decreased DO concentration, decreases the suitability of the downstream area for 
trout. 

The Fisheries Management Plan for the Snake River below Milner Darn calls for a 
''yield trout fisheryn with an approximate catch rate of 0.5 fish per hour. Accord­
ing to the Fisheries Management Plan, rainbow trout consisting of wild and hatch­
ery fish would sup port the yield fishery. 

2. Impacts 
(J:i.) Project Construction 

Constructing the Milner Project and upgrading the darn would cause short-term in­
creases in suspended and dissolved solids which would ultimately be deposited in 
downstream areas. The siltation could negatively affect mountain whitefish spawn­
ing in the bypassed reac:h, but would have actual little effect, due to the fact 
that so few fish occur CJr spawn in the bypassed reach. Siltation from construction 
activities would have little effect on other aquatic resources, because the silta­
tion would be flushed out during the next high flo1"' period. Further, implementing 
the erosion control and sedimentation plan required by Article 402 would limit 
sources of sediment. The potential for toxic substances affecting the downstream 
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*62308 aquatic resources would be low because of the sediment testing and sediment 
removal requirements of Article 403. 

**7 (B) Project Operation 

Operating the Milner Project would increase the time period for diverting water 
from the reservoir to the Twin Falls Main Canal. Typically, CC now diverts water 
during the irrigation season from April through October. With the project operat­
ing, CC would divert water all year and would reduce the frequency of spillage 
over Milner Dam. Fish passing over Milner Dam with the high spillage flows is 
probably the primary mechanism by which trout populate the bypassed reach. Project 
operation would substantially increase the number of fish diverted to the canal, 
where they would enter the project intake and would be killed or injured by the 
turbines or would no longer be recruited to the bypassed reach or downstream areas. 

CC proposes to mitigate for adverse project impacts by enhancing the fish habitat 
in Milner Reservoir instead of installing a fish screen to mitigate the turbine­
induced fish losses. The DEIS agreed with CC 1 s reservoir enhancement proposal, but 
expressed reservations about the probability for success. 1n:;-n In its motion to 
intervene, IDFG stated that enhancing the habitat in l.'1ilner Reservoir would par­
tially mitigate for turbine-induced fish mortality. 

Lnhancing the v,.1armwater fish habitat by providing structures for holding and rear­
ing habitat or increasing spaw·ning areas and stocking warmwater fish in Milner 
Reservoir as described in the Fishery Management Plan, would adequately mitigate 
turbine-induced fish losses. Therefore, CC should finance the development of the 
Milner Reservoir warmwater fishery as described in the Fisheries Management Plan. 
In addition, CC should fund stocking of warmwater fish species in the reservoir in 
cooperation with the IDFG. Stocking warmwater fish in the reservoir in cooperation 
with the IDFG and enhancing the reservoir habitat would be consistent with the 
Fisheri€s Management Plan. Article 405 requires CC, after consultation with IDFG, 
to develop, implement, and fi0once a warmwater fish stocking program and a habitat 
enhancement plan that is consistent with the Fisheries Management Plan for Milner 
Reservoir to mitigate the adverse effects of the project on the fishery resources. 

CC should consult with IDFG and develop a plan to monitor the effectiveness of the 
reservoir enhancement structures and the fish stocking program. Specifically, CC 
should determine if additional warmwater fish stocking is'necessary to meet the 
objectives of the Fisheries Management Plan for Milner Reservoir. The monitoring 
would also assist in determining the length of time the structures would remain in 
place and provide fish habitat. We conclude that a five-year monitoring program 
would provide sufficient information to determine if the mitigative measures are 
adequate. The monitoring also allows for correcting those that are not working. 
Therefore, Article 406 requires CC to conduct a reservoir fish habitat and fishery 
study for at least five years to deter mine if the fish habitat enhancement struc­
tures have remained in place and are functioning as desired and to determine if 
additional warmwater fish need to be stocked. 
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**B 3. Instream Flow 

CC proposes to release 58 cfs during the irrigation season and 150 cfs during the 
non- irrigation season. However, CC did not provide a biological rationale for 
these flow proposals or for the seasonal difference in the flows. The DEIS found 
that 58 cfs would prevent fish movement in the bypassed reach and would degrade 
fish food production by increasing channel sedimentation.1~1s1 The proposed 58 
cfs minimum flov,,1 would provide slightly improved instreaJTI flow condi tions 1 because 
it would pre vent the extreme low flow events that occasion ally occur. 

Operating the project during the non-irrigation season with the proposed 150 cfs 
minimum flow would significantly reduce the amount of trout habitat in the 
1.6-rnile-long bypassed reach according to conventional instream flow methodolo­
gies, would severely reduce trout recn,1i tment and use of the bypasse? reach during 
the non-irrigation season, and would reduce invertebrate production.1ruie1 Pro­
posed project operation would reduce the amount of trout habitat and eliminate 
spillage over the dam much of the time and, therefore, preclude trout movement 
over the dam to the bypassed reach. Thus, the proposed non-irrigation season mini 
mum flow would conflict Vlrith the management direction of the yield fishery, be­
cause trout recruitment and suitable trout habitat would not be maintained in the 
bypassed reach. 

The DEIS recommended that CC maintain minimum flows of 58 cfs and 1,260 cfs in the 
irrigation and non-irrigation seasons, respectively, to protect the downstream 
fishery resources. :rn,ii The DEIS also recommended a minimum flow of 300 cfs in 
the irrigation sea son to partially mitigate the cumulative adverse impacts to the 
resident trout and other *62309 resources. :n:Hi Since the DEIS 1 300 cfs recom­
mendation to mitigate cumulative imp2cts superseded the 58 cfs minimum flo11 for 
fishery resource protection, the DEIS concluded that minimum flows of 300 cfs in 
the irrigation season and 1,260 cfs in the non-irrigation sea son were needed. 
FloVl'S derived by the Tennant Methodology, 1 '

1·n~ 1 the stream resource maintenance 
flow study, 1:rm,1 and the minimum flows recommended in the DEIS to protect the 
fishery resources in the bypassed reach during the non-irrigation season range 
from 720 cfs to 2,190 cfs. 

Release of the above flows for fishery p~otection purposes during the irrig2tion 
season would interfere with irrigation and thus could have a severe impact on the 
farm-based economy of the area. Furthermore 1 the release of the flows recommended 
for the non-irrigation season would reduce generation and hence the revenues ne­
cessary to repair Milner Dam. We believe that the need to protect irrigation usage 
and provide sufficient generation out weigh the need to protect the fishery re­
sources. }iccordingly I we will not require CC to release the flows referenced 
above. However, we are requiring CC, by Article ~07, to release a tar get flow of 
200 cfs. 

The loss of trout habitat in the non-irrigation season is offset somewhat by elim­
inating the extreme low flows that have occurred during the irrigation season, 
thus allowing trout to use the bypassed reach more consistently. A stable flow of 
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200 cfs would slightly enhance the fishery resources by continually maintaining a 
limited amount of habitat that would occasionally be eliminated by the low flow 
events. There fore, 200 cfs would probably maintain sufficient water quality to 
maintain a put-and-grow trout fishery in the bypassed reach. P.~s just indicated, 
P~rticle 4 07 requires CC to maintain a target fl01.,,1 of 200 cfs belov,; Milner 
Dam. [FN21] 

**9 The Snake River downstream of the proposed pov,.rerhouse vwuld benefit from the 
200 cfs target flow. Releases from Milner Dam would prevent the extreme low flow 
periods. In addition to the releases from Milner Dam, the incentive to operate the 
powerhouse would provide water to downstream areas that would not typically have 
occurred during the irrigation season. Therefore 1 the fishery resources down 
stream of the bypassed reach would benefit more than -chose in the bypassed reach. 

4. Trout Fishery Enhancement 

The primary source of trout to the bypassed reach is recruitment from upstream 
areas. As mentioned above, proposed operation would reduce spill from Milner Dam 
and eliminate much of this recruitment. 

In order to mitigate for the decreased recruitment to the downstream Snake River 
fishery and the loss of trout habitat in the Snake River in the non-irrigation 
season, CC should institute a put-and-grow trout fisheryi~,~= 1 in the 
l. 6-rni.le-long bypassed reach of the Snake River. CC should consult with IDFG to 
determine the sizes and numbers of trout to stock and to determine the area or 
areas in which to stock the trout. CC should stock the trout in areas that provide 
easy and safe access for anglers. This would provide a high value recreational 
fishery in this area. 

Jl,rticle -408 requires CC to develop and to implement a put-and-grow trout fishery 
in the 1.6-mile-long bypassed reach of the Snake River. We conclude that develop­
ing this trout fishery would mitigate the lost trout habitat in the Snake River 
resulting from reduced flows and would mitigate the reduced fish recruitment to 
the bypassed reach. Enhancing the trout fishery in the bypassed reach through 
hatchery supplementation would not conflict with the management direction for this 
section of the Snake River as described in the Fisheries Management Plan. 

There is the possibility that the stocked fish would move downstream with the cur­
rent where they would no longer be available to the anglers or where they could 
perish due to insufficient habitat or poor water quality. There fore, CC should 
conduct a study to determine if the trout move downstream and if the trout are 
surviving long enough, depending on water temperature and DO concentration, to re­
main available to anglers. 

CC should file annual reports about the survival, growth, and movement of the 
trout and how the water quality at 200 cfs affects their survival, growth, and 
movement. If it is *62310 deter mined that the trout stocked in the bypassed reach 
are not surviving, are not growing sufficiently, or are moving out immediately, 
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then CC should consider stocking trout in other areas of the Snake River such as 
the head of Milner Reservoir near Burley, Idaho. In con junction with this study, 
the results from the water quality monitoring required by Article 404, particu­
larly \,_;ater temperature and D0 1 will provide valuable information to determine if 
200 cfs provides conditions conducive for establishing a year round trout fishery. 

We conclude that a five-year monitoring pro gram would provide sufficient informa­
tion to determine if the trout stocking program is successful. If the results in­
dicate that the trout stocking program is not successful, the monitoring allows 
for changing the stocking rates, the size and species of trout stocked, and the 
stocking location. Article 409 requires CC to conduct a five~year trout monitoring 
study and to file annual reports on the results of each years studies. 

D. Ramping .Rate 

**10 Rapid alteration of strearnflows during project startup would strand fish in 
the bypassed reach when submerged areas quickly drain, because of rapid decreases 
in the amount of water available to maintain existing habitat. To protect the fish 
and other aquatic resources from rapid, project-induced flow reductions, the DEIS 
recoITLmended that CC limit the maximum rate of change in the flow in the Snake 
River. 1n::2, 

The ramping rate of one foot per hour recommended to protect whitewater boaters 
would also provide a measure of protection for fish and invertebrates inhabiting 
the bypassed reach. We believe that a one foot per hour ramping rate would ad­
equately protect the fishery resources of the bypassed reach during project star­
tup. Article 410 requires CC to implement a ramping rate of one foot per hour and 
to determine if this rate would adequately prevent stranding of fish and would 
protect the recreationists using the bypassed reach and downstream areas based on 
a site specific study. CC should consider structural measures during the design of 
the powerhouse(s) to facilitate implementing the ramping rate. 

E. Raptor Protection 

Transmission lines, particularly those in open, relatively treeless areas with few 
perching sites, may pose an electrocution hazard to raptors and other large 
birds. [FN24] Collisions with the lines may be an additional source of mortality. 
The U.S. Department of the Interior recommends that the project transmission line 
be designed and constructed to minimize these sources of avian mortality. CC has 
agreed to use an appropriate design to prevent electrocution of raptors. To ensure 
the protection of raptors and other large birds in the project area, Article 411 
requires CC, after consultation with the fish and wildlife agencies, to design and 
construct the transmission line according to accepted guidelines for raptor pro­
tection. 

F. Revegetation of Disturbeo' Upland Habi t2t 

During construction of the proposed project, approximately 22 acres of upland 
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sh.rub-grass land he.bit at would be disturbed. ::n:s1 CC proposes to reseed t.he dis­
turbed areas with a mixture of grasses and native shrubs, but does not provide a 
detailed revegetation plan. As discussed in the DEIS, CC should develop and imple­
ment a detailed plan tc revegetate disturbed upland areas, with the goal of estab­
lishing high quality wildlife habitat. irn~-o The plan, required by F.rticle 412, 
should be developed in consultation with the appropriate agencies, and should con­
tain, at a minimum, a description of plant species to be used, an implementation 
schedule, a description of planting methods, fertilization and irrigation require­
ments, and a monitoring program. 

G. f,,,iildlife Habit.at Enhancement Structures 

To enhance the project area for wildlife, CC proposes to: (1) construct two osprey 
nesting platforms in Milner reservoir; (2) develop artificial burrows for use by 
~urrowing owls; and (3) construct an unspecified number of nesting structures for 
Canada geese in the project vicinity. CC does not, however, provide final designs, 
locations, and monitoring plans for these enhancement measures. The proposed meas­
ures, if successfully implemented, could enhance wildlife use of the project area. 
There fore, Article 413 requires CC to provide a detailed plan for providing the 
proposed wild life enhancement measures, including, at a minimum: ( 1) the final 
design of the goose nesting structures, osprey-nesting platforms, and burrowing 
owl burrows; ( 2) the location cf the enhancement features; { 3) a schedule for 
providing the enhancement features; and (4) a description of a program to monitor 
and maintain the enhancement features. 

*62311 H. Replacement of Ripai-ian Wetlands and Upland Habitat 

**11 Approximately 6.1 acres of riparian wetlands will be eliminated by project 
development. iFNYli CC has identified four sites totalling 18.2 acres along the 
project canal where wetlands could be created. Of those 18.2 acres, CC proposes to 
create 10.2 acres to satisfy the wildlife agencies 1 recommended 1.0 to 1.5 loss to 
replacement ratio for riparian wetlands. Construction would also result in the 
permanent loss of 26.6 acres of upland shrub-grassland, including 2.0 acres of 
BLM 1 s isolated tract No. 23. The IDFG recormnends that 26. 6 acres of upland habit­
at, off-site if necessary, be developed and donated to IDFG as mitigation for up­
land losses. CC has agreed to replace lost upland habitat according to accepted 
IDFG guide lines. 

Rather than develop another mitigative plan using upland habitat, possibly at an 
off-site location, we believe that it would be more beneficial to wildlife, as 
well as more practical, to provide additional riparian habitat in the immediate 
project area. Sufficient mitigation for both upland and wetland losses would be 
provided by adding S.3 acres of riparian wet land habitat to the 18.2 acres of po­
tential replacement habitat already identified by CC. This total of 23.5 acres of 
riparian wetland replacement habitat would include 13.3 acres for replacing 26.6 
acres of lost upland habitat. This 1.0 for 2.0 ratio seems reasonable considering 
the much greater wildlife value of riparian wetlands, the wetlands comparative 
scarcity in the project area, and the high priority given to the protection of 
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wetlands compared to upland habitat. 

IDFG agrees with this approach for replacing upland habitat with riparian 
habitat[FN28] CC should have little difficulty providing the additional 5.3 acres 
by either enlarging the four sites already identified or by developing additional 
nearby sites along the canals or adjacent to Milner Reservoir. Article 414 re­
quires CC to develop and maintain 23.5 acres of riparian wetland habitat to re­
place riparian wetlands and upland habitats Jost to project development. 

I. Socio-economic Considerations 

The operation of the BS-year-old Milner Dam is essential for the diversion of 
Snake River flows to the three gravity canals that provide water to irrigate ap­
proximately 440,000 acres of agricultural land in south-central Idaho. Jn:?E-J lf 
Milner Darn \..\1ere to fail during the yearly irrigation season 1 from April 1 through 
October 31, area farms that rely on the continuous delivery of water from the 
three canals would experience a major crop failure, because they would not be able 
to develop alternative irrigation systems in time to save their cultivated acre­
age. 

Based on 1982 data collected by the Census of Agriculture, irrigated and harvested 
cropland in Twin Falls and Jerome Counties in Idaho produced agricultural sales of 
$270 per acre. Thus, the loss of irrigation water for 440,000 acres would result 
in a $118 1800,000 revenue loss for the area 1 s farm sector. Food processing estab­
lishments in south central Idaho, such as Universal Frozen Foods, Ore-Ida Foods, 
and .4rnalgamated Sugar Company, also would be adversely affected, since they would 
be unlikely to locate alternative economic sources of potatoes 1 beans, and sugar 
beets. Consequently, these companies would decrease their production and local em­
ployment. More over, employment cutbacks by the area 1 s farms and food processing 
establishments would cause subsequent reductions in spending at area retail trade 
and service establishments, with a corrunensurate decline in their sales 1 employ­
ment1 and profits. 

J. Whitewater for Boaters 

**12 1. Flows 

In the 1.6-mile-long reach of the Snake River immediately below Milner Dam, expert 
white water boaters run continuous Class V rapids during high flows that occur in 
early spring and late fall. In 1986, about 200 visitor days of whitewater boating 
occurred in the Milner reach. Much of this use occurs in April and May when the 
weather is relatively warm and spring runoff is at its peak. The vast majority of 
boating use consists of kayaking; however, some rafting does occur. Boaters typic­
ally put in at a bridge located 0.5 miles downstream of Milner Dam and take out 
either 1.1 miles below the bridge where the Class V rapids end, or continue 7.0 
miles downstream to a take-out point above Star Falls. Most boaters, however, 
choose to take out at the first location, since the stretch of river below this 
point is relatively calm, \-i1ith only a few widely-spaced rapids. 
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Since the Milner reach has only become known to whitewater boaters within the past 
fev..1 years, the minimum flow needed to maintain the unique Class V experience has 
not been firmly established, although boaters generally prefer flows between 5,000 
and 15,000 *62312 cfs. According to the BLM, at flows below 7,500 cfs, the reach 
is not runnable by rafts, but can be successfully run at flows of 3,000 cfs, or 
perhaps below, in a kayak. 1,u3oi The Class V experience is apparently completely 
changed at flows below 3,000 cfs, because many rocks are exposed, creating a 
whitewater run that can be negotiated only by kayakers skilled at technical man­
euvering. :ct<:o:J 

Because of the short length of the Milner reach, the whitewater experience found 
at certain flows at the Milner Project can be found in greater amounts on other 
sections of the Snake River and other Idaho rivers. For instance, the North Fork 
of the Payette River, near Boise, Idaho, provides several miles of continuous 
Class V rapids. In addition, the 14-mile Murtaugh reach of the Snake River, 
between Star Falls and Twin Falls Reservoir, provides a day-long Class IV-to-V 
whitewater run which has been compared favorably to the Colorado River. The Milner 
reach does not become a unique whitewater resource until very high flows occur 
{generally 10,000 cfs or above). The large volume of water at these high flows, 
concentrated in the narrow gorge below Milner Darn, creates Class V waves that are 
internationally known among expert kayakers. 

The DEIS recommended that bypass flows between 5,000 and 15 1 000 cfs, when avail­
able, be released on as many as 10 weekend days during May and June for whitewater 
boaters.;,:,~:J Such flows would provide opportunities for expert kayakers to run 
the 1.6-mile-long Class V rapids below Milner Dam. Based on comments received on 
the DEIS from the IDWR and CC, and information gathered by the staff during a 
project site visit and public meetings held in August 1988 1 we agree that provid­
ing these flows at times when such flows are not made available by normal regula­
tion of the storage and release patterns governing flows at Milner Dam would not 
be feasible. 

**13 Between April and October all water at Milner Dam appropriated for use by CC 
is diverted for irrigation. Providing flows between 5,000 and 15,000 cfs in May 
and June would require the entire irrigation system for the North Side Canal Com­
pany and Twin Falls Canal Company to be readjusted after each flow release. This 
would adversely affect water delivery to crops in the area. However, when flows 
exceed system requirements by the magnitude that would allow customary boating use 
below Milner Dam, such flows could be maintained when available to allow boaters 
to continue using this unique resource. 

Table l below shows the occurrence of various whitewater flows both with and 
\.\1ithout project operation based on IDWR 56-year flow record for the Milner reach. 
Assuming that the minimum flow needed to boat the Milner reach is approximately 
2,000 cfs, whitewater boating opportunities at Milner occur approximately 96 days 
per year during the boating season. However, project operation would reduce these 
opportunities by 60 percent, leaving approximately 38 days a year for whitewater 
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boating. 

Table l. Average 
percent of Occur-

rence of Flows 
Below Milner 

Dam for March, 
April, May, June, 

October, and 
November, with 

average number of 
days at flow or 

greater. 

With project With project 

Flow at 6-month Number 6-month project number of 

least percentage of days percentage of days per 

(cfs) of occmTence per year occurrence year 

15,000 2.9 5.3 0.5 0.9 

14,000 4.7 8.6 0.8 0.9 

13,000 5. J 9.3 1.3 2.4 

12,000 6.5 11.9 1.9 3.5 

11,000 8.4 J 5.4 2.9 5.3 

10,000 9.5 J 7.4 4.7 8.6 

9,000 10.6 19.4 5. J 9.3 

8,000 12.9 23.6 6.5 11.9 

7,000 17.0 31.l 8.4 15.4 

6,000 21.0 38.4 9.5 17.4 

5,000 24.0 43.9 10.6 J 9.4 

4,000 33.6 61.5 12.9 23.6 

3,000 38.4 70.3 17.0 3J.J 

2,000 52.8 96.6 21.0 38.4 
Although project operation would have an adverse effect on the total continuwn of white water boating opportunities 
offered at Milner, from low flow technical kayaking to high flow "'62313 Class V boating, it is important to note the im­
pacts that project operation would have on the unique high flows(] 0,000 cfs and above). Flows of J 0,000 cfs and above 
occur on the average about l 7.4 days. Wlth project operation, the occurrence of these flows would be reduced by almost 
half (49 percent), leaving about 8.6 days for boating at high flows. This represents a loss to boaters of approximately 
eight days (8.8 days). 

Since these rare high flows are what make the Milner reach important to whitewater boaters, these flows should be pre­
served. This could be accomplished by requiring CC to stop operating the project on eight days when flows at J 0,000 cfs 
or above are available. To ensure that these flows are available when boaters use the reach, they should be released dur­
ing April and May for eight hours during daylight hours. Flows below 10,000 cfs, however, would be reduced during 
project operation. To help mitigate these impacts, when flow conditions avail able make it impossible for CC to meet 

~ 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 

arnnnrn 



· '7 n1 

45 FERC P 6 l 423. 1988 V/L 246992 (F.E.R.C.) 

their obligation of providing eight days of flows of 10,000 cfs or more, they sbou]d release flows between 4,000 and 
l 0,000 cfs until their obligation is met. This would reduce project impacts on mid-range flows and ensure that whitewa­
ter flows would be available during years when high flows do not occur. 

Article 415 requires CC, upon starting project operation, and in consultation with the appropriate agencies and whitewa­
ter boaters, to stop operating the project for eight hours on eight days in April and May when flows of 10,000 cfs or 
above occur. Article 415 also requires CC to release flows between 4,000 and I 0,000 cfs, when available, to meet its 
eight- day obligation when eight days of flows of l 0,000 cfs or above do not occur during April and May. 

**14 Ceasing project operation at the above-mentioned times would result in a yearly loss to in-igators of $8,400 in rev­
enues generated by the project. To determine whether a bener arrangement of flow could be provided to more closely 
match whitewater boater needs and to reduce the impact on project generation, Article 418 requires CC to conduct a 
study in consultation with the ldaho Whitewater Association (]WA), the National Park Service (NPS), BLM, the U,S. 
Bureau of Reclamation (BR). IDWR, and the Jdaho Depm1rnent of Parks and Recreation (IDPR). Since boaters may not 
spend an entire day on the river, it is possible that higher whitev1.1ater flows could be maintained in the bypassed reach for 
less than eight hours according to boaters needs as long as CC meet their obligation for providing the equivalent of eight 
eight-hour days of project shutdown at flows of 10,000 cfs or above. 

] 6 

To protect downstream recreationists from sudden increases in water level and streamflow, water levels in the project by­
passed reac11 should not increase by more than one foot per hour when providing releases for whitewater boating. ln ad­
dition, a warning system must be implemented in order to alert recreationists of hazardous situation created by increases 
in flow. A ramping rate and a warning system would allow fishern1en and other recreationists below the dam to have 
enough time to leave the area before water levels and velocities become unsafe. Article 410 requires CC to file for Com­
mission approval a plan for implementing ramping rates that would ensure the protection offish resources and down­
stream recreatjonists. Artjc)e 4 l 6 require-s CC to file a plan for Commission approval to warn recreationists of increases 
in water level and stream flow downstream of the dam. 

2. Communkation Network for Vlhitewater Boaters 

In their March 30, 1988 response to the DEIS, CC proposed to develop a communication network that would quickly in­
fonn recreationists of anticipated f1ow conditions below Milner Dam. Under existing conditions, high flows occur rarely 
and are unpredictable for boaters. A communication neh--vork would partialJy mhigate for the Joss of whjtewater boating 
days caused by project operation by giving boaters more opportunity to plan boating t1ips to coincide with desirable 
flows. Article 418 requires CC, after consultation with BR, IDWR, IDPR, BLM, NPS, and JWA, to file for Commission 
approval a plan to provide a communication network to infonn whitewater boaters of available whitewater flows. 

K. Fish;ng Access to the Bypassed Reach 

We believe that CC should study the feasibility of stocking the project bypassed reach with trout to provide new oppor­
tunities for fishing at the project site. A program 1:o infom1 the public of fishing opportunities at the project site wouJd be 
needed since presently the :Milner reach receives :minimal fishing use. Also, access to be prov)ded at the powerhouse and 
at the bridge below Milner Dam could attract additional fishing use to the project bypassed reach. To ensure that anglers 
are adequately inforn1ed of fishing opportunities in the bypassed reach, Article 408 requires CC to file for Commission 
approval a plan that includes notification of anglers of fishing opportunities. 

L Rec,-eation Facilities 

**15 CC initially proposed to construct the following recreational facilities: (1) a parking area to accommodate 10 
vehicles at the powerhouse; (2) kayaker access at the powerhouse; and (3) a *62314 boat dock near the existing boat 
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dock at the BLM's BicentenniaJ Site on MLlner Reservoir. In their Ma.rcli 30, l 988 filing, however, CC proposed for con­
sideration additional facilities. These include: (]) an interpretive center with associated picnic facilities at or near Milner 
Dam, or an alternate Jocation; (2) an additional water ski dock or docks in Milner Reservoir near Milner Dam; (3) further 
development of public facilities at the BLM Wildlife Habitat Management area; or ( 4) other better suited public facilities 
seiected as a result of the consultation process. 

Since the construction of the project would provide an opportunity to enhance recreation near Milner Dam, some addi­
tional facilities should be provided to allow access for whitewater boaters and fishemien. Other facilities mentioned 
above, however, may not be needed at this time. 

Article 419 requires CC to file for Commission approval a recreation plan prepared in consultation with the IDPR, BLM, 
NPS, and 1WA, that includes, but is not limited to: (1) provisions for a kayaker put-in area at the bridge below Milner 
Darn and a take-out area below the powerhouse with parking facilities; (2) tailwater fishing facilities; (3) design draw­
ings of the proposed facilities; (4) a construction schedule for the facilities; (5) a plan for monitoring recreational use in 
the project area to determine if additional recreational facilities wiil be needed in the future; and (6) documentation of 
agency consultation. Article 4 l 9 also requires that CC, in designing these facilities, consider providing the v11hitewater 
take-out area below the fu1al Class V rapid below the powerhouse area and away from tailwater fishing facilities. This 
would avoid boater interference with fishem1en and allow boaters to run an addi6ona1 Class V rapid. 

Ji1. Visual Resource Mitigation 

Milner Dam and its associated proposed facilities are visible to visitors to the dam site interpretive area as well as from 
water users on the river and reservoir. The proposed dam and canal modifications would blend with the existing land- scape. 

The power generating facilities would be located in an area out of view of Milner Dam and in a visually natural setting 
within the canyon. 1l1e naturalness of the canyon waJls is a great asset that should be maintained throughout the installa­
tion and operation of the proposed project. The proposed access road to the powerhouse site would cross steep canyon 
side slopes and its construction would entail earth and rock cuts and fills that would create a linear element in the natural 
appearing landscape. TI1e proposed penstock would cross over the canyon rim and drop nearly vertical to the powerhouse 
at the rivef1s edge. This large pipe, with its smooth surfaces, would reflect light and contrast in color, texture, and line, 
,vith the existing natural appearing landscape. The proposed powerhouse, substation, transmission line, gantry crane, and 
tailrace would also contrast with the natural appearing landscape because of their geometric fonns. ln particular, the 
transmission line from the powerhouse to the forebay would create a linear element contrasting with the canyon walls. 

"'"*l 6 CC should study the feasibility of placing the transmission line either underground or in a conduit attached to the 
penstock from the powerhouse to the forebay area. Therefore, to ensure that the proposed facilities are designed to min­
imize visual impacts, Artic1e 420 requires CC to submit final construction plans and specifications prior to the com­
mencement of any project-related land-disturbing activities. 

N. Cultural Resources 

Three historic sites listed or considered eligible for inclusion in the National Register of Historic Places are located with­
in or near the impact areas of the project. The listed site is Milner Dam. The eligible sites are the South Side Main Canal 
and Milner Townsite. Six archeological sites have also been identified in the project vicinity. Based on a review of the 
archeolog1Cal report for the project, and a site visit to the project area, the ldaho State Historic Preservation Officer 
(SHPO) bas stated that the sites either are not eligible for inclusion in the National Register or he outside the area of po­
tential impacts.fFN33 l Project construction and rehabilitation of the Dam would require modifications to the dam and the 
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canal. No construction or rehabilitation work would occur in the area of the Townsite. 

CC has filed a cultural resources management plan, prepared in cooperation with the SHPO, to mitigate the project's ef­
fects on the dam and the canal and to ensure that the townsite would not be affected by construction or rehabilitation 
work. The plaJ1 proposes to document in photographs, drawings, and in a report, according to the standards of the Histor­
ic American Enginee1ing Record (HAER), the portions of the dam and the canal that would be altered by the proJect. The 
plan pro poses to fence portions of the townsite and to *62315 prohibit construction activities in the vicinity of the 
townsite to ensure that no impacts to this site \vou1d occurJFN34

J 

The SHPO reviewed the plan and stated the following: ( l) the plan minimizes impacts to the dam and the canal and en­
sures that the townsite would not be impacted; (2) rehabilitation work would not affect the original historical fabric of the 
dam; (3) this work would not significantly affect the appearance of the dam; and (4) the plan satisfies the historic preser­
vation requirements for consultation with the Advisory Council on Historic Preservation, as required by the National His­
toric Preservation Act.1FKJ5J 

The U.S. Department of the Interior (Interior) also reviewed the cultural resources management plan and the culniral re­
sources documentation contained in the application for license, and generally concurs with the plan and the findings of 
the SHPO. Interior recommends certain revisions to the plan and the cultural resources documentation to ensure that the 
plan is implemented in a satisfactory manner and that the documentation is complete. Specifically, lnterior recommends 
these actions: (l) completing documentation of the dam, canal, and townsite in accordance with National Register ehgib­
ility crileria before determining the spec(fic HAER documentation or avoidance procedures that should be implemented, 
to ensure thar documentation and procedures are directed at the significcml historical attributes o.fthese sifes; (2) sur­
veying 1he rownsite 10 precisely de1ermine the boundaries of the site, to ensure that the site is not impacted,· (3) m1oiding 
the use of fencing al rhe rmmsite so as not to drcrw the attention of art{fact collecrors or vandals; and (4) providing fur­
ther documentation on one archeological site (JO-TF-641) to clearly eswblish that the site is not eligible.for inclusion in 
the NationaJ Register./FN3 r,J 

**17 To ensure that the dam, canaL and townsite are documented and protected in an adequate manner and that the cul­
tural resources documentation of site J 0-TF-46 l is complete, CC should consult with tl1e SHPO, and also the HAER in 
the case of the dam and canal, to detennine the specific procedures that should be implemented, and sbou]d implement 
the plan with Interior's recommended revisions before beginning land-disturbing or land-clearing activities that would 
impact these sites. The documentation should be filed in a rep011 or in separate reports, if the documentation or avoid­
ance procedures are undertaken at different times, and filed with the Commission for approval. The reports must contain 
a letter from the SHPO accepting the documentation and procedures for avoiding impacts. 1n the case of the dam and the 
canal, letters from the HAER accepting the documentation must also be included. No rehabilitation work or other con­
struction work at the dam or canal or within the vicinity of the townsite and the archeoJogkal site may commence until 
CC are notified by the Commission that the filing has been approved. Article 42] requires implementation of the revised 
plan. 

The project has the potential to impact archeological and historic sites not previously identified at the project. Buried 
sites may be encountered during construction. Also, project facilities may be relocated or added to the project at some fu­
ture date in areas not previously inventoried for sites. Any such archeological or historic sites should be afforded protec­
tion in accordance with the National Historic Preservation Act. Article 422 requires the implementation of cultural re­
sources protection measures to avoid or minimize impacts to any such sites that may be impacted by the project. Article 
421 requires CC to finalize and implement its cultural resources management plan in a manner acceptable to the Advis­
ory Council on Historlc Preservation. 

0 Cumulative impacts 
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Cumulative impacts of the four proposed projects, including the Milner Project No. 2899, will be fully assessed in the 
Supplement and FElS to take into consideration any changes that occur between the DE]S and the FEIS in configuration, 
operation, and mitigative measures associated with the other three projects. Standard Articles 15 and J 7 of the 
license[FN37] reserve sufficient authority for the Commission to order reasonable modifications ofthe project structures 
and operations to take into account recommendations made in accordance witl1 the NEPA process. 

JV. Recommendations of Federal and State Fish and Wildlife Agencies 

I 9 

Section 1 0(i) of the FPA, as amended by the Electric Consumers Protection Act of 1986 (ECPA), Pub. L. No. 99-495, re­
quires the Commission*62316 to include license conditions, based on recommendations of federal and state fish and 
wildlife agencies, for the protection, mitigation, and enhancement offish and wildlife. The concerns raised by the federal 
and state fish and wildlife agencies have been fully addressed in the DE]S, and the conditions contained in this license 
are consistent with the recommendations made by those agencies. 

V. Comprehensive Plans 

**18 Section I 0(a)(2)(A) of the FPA, as amended by ECPA, requires the Commission to consider the extent to which a 
project is consistent with federal or state comprehensive plans (where they exist) for improving, developing, or con 
serving a waterway or waten¥ays affected by the project. The Commission 1s interpretation of "comprehensive plan" un­
der Section 10(a)(2)(A)'"'"' was revised on reheaiing by order issued April 27, 1988Y'""' On rehearing, the Com­
mission instructed the Director, Office ofHydropower Licensing, to request the state and federal agencies to file plans 
they believe meet the revised guidelines. 

TI1e Commission :reviewed five plans that address various aspects of waternay management in relation to the proposed 
project.fFN4 oJ \Vitb one exception1 the proposed project, as conditioned herein, is consistent with tl1ose plans. 

The Jdaho State Water Plan (]SWP) is a Section I0(a)(2)(A) comprehensive plan. In its September 25, 1985 motion to in­
tervene in this proceeding, 1D\VR indicated that the lSWP specifies that the use of water by hydroelectJic projects must 
be subordinated to future upstream depletionaJ)' uses and requested that such a provision be included in any license is­
sued for Project No. 2899. IUWR did not, however, provide any information regarding the timing and extent of those fu­
ture depletionary uses or how such uses would affect the operation of Project No. 2899. 

As we explained in Horseshoe Bend Hydroelectrh· Company,IFN4IJ in determining whether, and under what conditions, 
a license should issue, we are required by the comprehensive planning provision of Section 1 O(a)(I) of the FPA, 16 
U.S.C. §803(a)(l), to consider and balance all aspects of the public interest, including the need to protect environmental 
and irrigation interests and the need for the power to be produced by the project. In so doing, we presc1ibe conditions that 
we believe will provide the appropriate level of energy generation and protection for the environment and irrigation and 
will not issue a license if the conditions we deem necessary to protect envfronm_ental and other resources would render a 
project financially infeasible. 

Inclusion in the license of the unsupported open-ended water subordination clause requested by IDVv'R would in essence 
vest in IDWR, rather than the Commission, ultimate control over the operation and continued viability of the project. ln 
other words, the subordination clause, which would reserve to IDWR the right to pennit unlimited diversion upstream of 
the project, could nullify the balance struck by us under the comprehensive planning provisions of Section I 0(a)( I) of the 
FPA in issuing the bcense. Consequently, inclusion of the open-ended water subordination clause in the license as re­
quested by IDVvR would interfere with the exercise of our comprehensive planning responsibilities under Section 
J 0(a)( J) of the FPA and thus would be inconsistent with the scheme ofregulation established by the FPA, which vests in 
the Commission the exclusive authority to detennine whether, and under what conditions, a license should issue.fFN~:>.J 
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**19 In light of the above, we will not add the requested open-ended subordjnation clause to the license for Project No. 
2899. However, as we explained in Horseshoe Bend, should ID'liR in the future deteTTTiine that it would be desirable for 
CC to reduce their use of water for generation to accommodate a specific future upstream water use, ID\VR can petition 
the Commission to have us exercise our reserved authority under Standard Article 12 of the Hcense to require such a re­
duction. We wi11 provide CC with notice of the request and an opportunity to respond and will act on the request after 
considering all supporting documents and infonna6on submitted by IDWR and CC. 

10 

TI1e proposed project is othenvise consistent with the IS\VP. The JS\VP provides for a zero minimum flow below Milner 
Dam. The license as conditioned herein is consistent with the zero minimum flow provision oftbe IS\\.'P, since the li­
cense would not require that minimum*623]7 flows be provided below Milner Dam. Jnstead, it requires CC to provide 
any additional water needed to meet the environmentally desirable target flows by leasing water that is in excess of liTig­
ation requirements from the Water Bank, but only if available, and in accordance with the rules of the Water Bank opera­
tion. 

The Columbia River Basin Fish and Wildlife Program (Prngram), developed by the Northwest Power Planning Council 
(Council) to protect, mitigate, and enhance fish and wildlife resources associated with the development and operation of 
hydroelectric projects wici1in the Columbia River Basin is a Section I 0(a)(2)(A) comprehensive plan.fFN<af Responsible 
federal agencies are required to provide equitable treatment for fish and wildlife resources, consistent with the other pur­
poses for which hydropower is developed and to take into account to the fullest extent practicable the Program. 

The Program directs agencies to consult with federal and state fish and ,:vildlife agencies, appropriate Jndian Tribes, and 
the Council during the study, design, construction, and operation of any hydroelectric development in the Basin. At the 
time the application for Project No. 2988 was filed, the Commission's regulations required applicants to initiate prefiling 
consultation with the appropriate federal and state fish and wildlife agencies and the Tribes and provided these groups 
with postfiling opportunities to review and to comment on the application. This consultation process has occurred. 

The Program states that authorization of new hydroelectric projects should include conditions of development that would 
mitigate the impacts of the project on fish and wildlife resources. The relevant federal and state fish and wildlife agencies 
have reviewed and commented on the application. In addition, this license provides for mitigative measures to protect 
and enhance fish and wildlife resources and is therefore consistent with Section 1200 of the Program. Further, Article 
423 of this license reserves to the Commission the authority to require future alterations in project structures and opera­
tion in order to take into account to the fullest extent practicable the applicable provisions of the Program. 

VI. Project Economics and Need for Power 

**20 Commission studies show that the proposed project, operating under its proposed mitigation requirements, would 
produce approximately 144,300 MWh of energy annually at a levelized cost of about 61.5 mills/kWh. Wl1en compared to 
the levelized cost of alternative energy in the region of about 85 mills/k.Vvh, the levelized net annual benefits of the 
project power would be approximately $3.4 million. CC's levelized revenues under the tenns of their power sales con­
tract are expected to be about $452,000 annually, which would be a significant contribution to their projected financing 
obligation for the Milner Dam rehabilitation. 

The project is financially feasible, because CC have executed a conn"act for the sale of the project power which obligates 
the power purchaser to pay the total costs plus two mil1s/k\Vh for the project generation, to be escalated by 20 percent 
every five years. 

As discussed in the attached S&DA, a need for power could exist in the region any tllne from the early 1990s to late 
1990s, and that the Milner Project could be useful in meeting a small part of that need for power. 
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Vll. Summary of Findings 

The design of this project is consistent with the engineering standards governing dam safety. The project will be safe if 
constructed, operated, and maintained in accordance with the requirements of this license. Analysis of related issues is 
provided in the S&DA attached to this order. 

As discussed previously and in foe attached S&DA, the 200 cfs target flow required by Anicle 407 would: (l) not jeop­
ardize the feasibility of the project development; (2) provide fiows below Milner Dam without sacrificing inigation wa­
ter requirements; and (3) reduce CC's annual power revenues, which will be used to help offset the cost of the Mj]ner 
Dain rehabilitation, by only $13,300 (less than four percent). 1lrns, the requirement to lease water in excess of irrigation 
requirements to meet mitigation flow requirements is reasonable, because water is projected to be available for purchase 
from the Water Bank at a reasonable price that would not eliminate the economic benefits of the project or jeopardize 
CC's ability lo secure financing for the project. Additionally, the target flow may be necessary for the maintenance of a 
marginal cold-water fishery in the river reach below Milner Dam. 

21 

Based on our independent analysis, we conclude that the Milner Project No. 2899 as conditioned herein would not con­
flict with any planned or authorized development and would be best adapted to comprehensive development of the water­
way for the beneficial public uses *62318 specified in Sections 4(e) and l O(a)(l) of the FPA. 

The Comm;ssion orders: 

(A) 1l1is license is issued to the Twin Falls Canal Company and the North Side Canal Company, Ltd. (licensees), for a 
period of 50 years, effective the first day of the month in which this order is issued, to construct, operate, and maintajn 
the Milner Hydroelectric Project No. 2899. This license is subject to the terms and conditions of the FPA, which is incor­
porated by reference as part of this license, and subject to the regulations the Commission issues under the provisions of 
the FPA. 

**21 (B) The project consists of: 

(l) All lands, to the extent of the licensees' interests in tl1ose lands, enclosed by the project boundary shown by Exhibit G: 

Exhibit G - FERC No. - Showing 

General Map - 2899-l - J 3 

Project Boundary Map - 2899-2 - 14 

Project Boundary Map - 2899-3 - J 5 

Project Boundary Map - 2899-4 - 16 

Project Boundary Map - 2899-5 - l 7 

(2) Project works consisting of: (a) the existing Milner Dam, constructed with a trapezoidal-shaped rockfill section at el­
evation 4,138 feet, the north embankment with a crest length of 480 feet, the middle embankment with a crest length of 
404 feet, and the souili embankment with a crest length of 462 feet, proposed 15-foot-wide rockfill berms on tl1e down­
stream slope of the dam, eleven 12-foot-high, 30-foot-wide radial gates proposed for the southern island, and an ungated 
emergency spilJway on the northern island; (b) the existing I, 1 DO-acre reservoir with a gross storage capacity of 26,000 
acre-feet at an elevation of4,130.05 feet; (c) a canal control structure, consisting of six manually-operated gates, 
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12-feet-wide by 15-feet-high, and one hydraulically operated bascule gate, 24-feet-]ong by] I-feet-high; (d) new stoplog 
slots, replacing the existing head works; (e) a 6,.500-foot-long, earth and riprap-lined excavated rock canal, modified to 
increase the canal capacity from 3,200 cfs to 7,000 cfs; (f) an existing bridge on the Twin Falls Main Canal, raised to an 
elevation of 4,137.5 feet and lengthened by 60 feet; (g) a new concrete wasteway, provjding a water passageway through 
the right canal embankment of the Twin Falls Main Canal, having a 39-foot-long) 10.5-foot-high, hydraulicalJy operated 
bascuJe gate; (h) a forebay, having a maxi mum capacity of 4,000 cfs; (i) an intake structure at the end of the forebay, 
consisting of steel trashracks and a 14-foot-wide, 17-foot- high, cable-operated, fixed-wheel gate; U) a 17-foot-diaineter, 
385-foot-long steel penstock; (k) an 89-foot-long, 56-foot-wide, 83-foot-deep, semi-outdoor, reinforced concrete power­
house, containjng a single generating unit \vith a rated capacity of 43.65 megawatts, operating under a head of 151.6 feet; 
(]) a 170-foot-long tailrace; (m) a 2,300-foot-long access road; (n) a 1 .4-mile-long, 138-kilovolt transmission iine, tying 
into the existing Milner substation: (o) 600 feet of river bottom excavation; and (p) appurtenant facilities. 

The project works generally described above are more specifically shmvn and described by those prntions of Exhibits A 
and F recommended for approval in the S&DA. 

(3) All of the structures, fixtures, equipment, or facilities used to operate or maintain the project and located within the 
project boundary_, all portable property that may be employed in connection witb the project and located within or outside 
the project boundary, and all riparian or other rights that are necessary or appropriate in the operation or maintenance of 
the project. 

(C) The Exhibit G described above and those sections of Exhibits A and F recommended for approval in the S&DA are 
approved and made part of the license. 

**22 (D) This license is subject to the Articles set forth in Fann L-2 [54 FPC 1808] (October 1975), entitled "'Tenns and 
Conditions of License for Unconstrncted Major Projec1 Affecting Lands of the United States," except Article 20, and the 
following additional Articles: 

Article 201. The licensees shall pay the United States the following annual charges, effective the first day of the month in 
which this license is issued. 

(a) For the purpose of reimbursing the United States for the cost of administration of Pait 1 of the FPA, a reasonable 
amount, as determined in accordance with the provisions of the Commission's regulations in effect from time to time. 
The authorized installed capacity for that purpose is 58,200 horsepower. 

(b) For the purpose of recompensing the United States for the use, occupancy, and enjoyment of its lands, other than for 
transmission line right-of-way, a reasonable amount, as determined in accordance with the provisions of the Commis­
sion's regulations in effect from time to time. 

(c) Fortbe purpose of recompensing the United States for the use, occupancy, and enjoyment of its lands for transmission 
line right-of-way) a reasonable amount, as deter mined in accordance with the provisions of the Commission's regulations 
in effect from time to time. 

*62319 Ar1icle 202. Pursuant to Section I 0(d) of the FPA, after the first 20 years of operation of the project under li­
cense, a specified reasonable rate of return upon the net investment in the project shal1 be used for detenninlng surplus 
earnings of the project for the establishment and maintenance of amortization reserves. One-half of the project surplus 
earnings, if any, accumulated after the first 20 years of operations under the license, in excess of the specified rate of re­
turn per annum on the net investment, shall be set aside in a project amortization reserve account at the end of each fiscal 
year. To the extent that there is a deficiency of project earnings below the specified rate of return per annwn for any fisc­
al year after the first 20 years of operation under the license, the amount of that deficiency shall be deducted from the 
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amount of any surplus earnings subsequently accumulated, until absorbed. One-half of the remaining surplus earnings, if 
any, cumulatively computed, shall be set aside in the project amortization reserve account. The amounts established in 
the project amortization reserve account shall be maintained until further order of the Commission. 

The annual specified reasonable rate of return shall be the swn of the annual weighted costs of long-term debt 1 preferred 
stock, and common equity, as defined below. The annual weighted cost for each component of the reasonable rate of re­
turn is the product of its capital ratio and cost rate. The annual capital ratio for each component of the rate of return shall 
be calculated based on an average of 13 monthly balances of amounts properly ineluctable in the licensees' long-term debt 
and proprietary capital accounts as listed in the Commission's Unifonn System of Accounts. The cost rates for Jong-tenn 
debt and preferred stock shall be their respective weighted aver age costs for the year, and the cost of common equity 
shall be the interest rate on 10-year government bonds (reported as the Treasury Deparbnent's 10-year constant maturity 
series) computed on the monthly average for the year in question plus four percentage points (400 basis points). 

**23 Article 203. The licensees shall clear and keep clear to an adequate width all lands along open conduits and shall 
dispose of all temporary structures, unused timber, brush, refuse, or other material unnecessary for the purposes of the 
project which result from maintenance, operation, or alteration of the project works. In addition, all trees along the peri­
phery of project reservoirs that may die during operations of the project shall be removed. All clearing of lands and dis­
posal of unnecessary material shall be done with due diligence to the satisfaction of the auth01ized representative of the 
Commission and i.n accordance with appropriate federal, state, and local statutes and regulations. 

Article 307. The licensees shall begin construction of the project works within two years from the issuance date of the li­
cense and shall complete construction of the project within four years from the issuance date of the license. 

Article 302. To ensure completion of constTUCtion of the dam safety modifications during the 1989 construction season, 
the licensees shall file a plan and schedule for the design and construction of the dam safety modifications within 30 days 
from the issuance date of the hcense. TI1e plan shall include specific items for activities that are necessary before begin­
ning construction activities. 

Article 303. Within 90 days after completion of construction, the licensees shall file for the Comrnission1s approval, re­
vised Exhibits A, F, and G, to describe and show the project as- built, including all facilities detennined by the Commis­
sion to be necessary and convenient for transmitting all of the project power to the interconnected system. 

Article 304. Before the start of construction, the licensees shall review and approve the design of contractor-designed 
cofferdams and deep excavations and shall ensure that construction of the cofferdams and deep excavations is consistent 
with the approved design. At least 30 days before starting construction of the cofferdam, the licensees shall submit to the 
Commission's Regional Director and to the Director, Division of Dam Safety and Inspections, one copy of the approved 
cofferdam construction drawings and specifications and a copy of the lener(s) of approval. 

Article 305. The licensees shall retain a board of two or more qualified, independent, engi11eering consultants to review 
the design, specifications, and construction of the project for safety and adequacy. The names and qualifications of the 
board members shall be submitted for approval to the Director, Division of Dam Safety and Inspections, with a copy to 
the Commission's Regional Director. Among other things, the board shall assess the following: the geology of the project 
site and surroundings, the design, specifications, and construction of the reinforcement berms, canal embankments, spill­
way, powerhouse, electrical and mechanical equipment, and emergency power supply; instrwnentation; and construction 
procedures and progress. Before each meeting, allowing sufficient time for review, the licensees shall furnish to the 
board, with a copy to the Regional Director and two copies to tJ1e Director, Division of Dam Safety and Inspections, the 
following: documentation showing details and analyses of design and ""62320 construction features to be discussed; sig­
nificant events in design and construction that have occurred since the last board of consultants' meeting; drawings; gues-

© 2007 Thomson/West. No Claim to Orig. D.S. Govt. Works. 

on7 nrvn 



45 FERC P 61 Page 24-

tions to be asked; a list of items for discussion; an agenda; and a statement showing the specific level of review to be per­
fomJed by the board. Wfrhin 30 days after each board of consultants meeting, the licensees shall submit to the Commis­
sion copies of the board's report, including the board's recommendations and the licensee's plans for addressing the re­
commendations. 

*"'-"24 Article 306. At least 60 days before the start of construction of each major component of the project, such as the 
dam rehabilitation, spill way reconstruction, all necessary transmission facilities, powerhouse, and water conveyance 
structures, the licensees shall submit for that component, one copy to the Commission's Regiona] Director and !lNo copies 
to the Director, Division of Dam Safety and Inspections, of the final design report, contract drawings and specifications. 
The Director, Division of Darn Safety and lnspections, may require changes in the plans and specifications to assure a 
safe and adequate project. 

Article 307. The licensees shall develop procedures for the repair of the earthfill sections of Milner Dam in the event 
there is excessive leakage. The licensees shall include procedures for the following items: inspection; reservoir draw­
down; cofferdam construction; earth embankment repair methods; and other pertinent items. The repair procedure shall 
be reviewed and approved by the board of consultants required in A11icle 305. Within one year of issuance of the license, 
the licensees shall submit one copy to the Commission's Regional Director and tvvo copies to the Director, Division of 
Dam Safety and Inspections, of a report detailing the procedures. The Director, Division of Dam Safety and Inspections, 
may require changes in the procedures to assure a safe and adequate project. 

Article 308. \Vithin one year of issuance oftJ1is license, the licensees shall submit a report evaluating the feasibility of 
constructing a power plant at Milner Dam to utilize the power potentja] of the flows released to the bypass reach of the 
river below the dam and therefore not usable by the proposed power plant to be located approximately 1.6 miles down­
stream. If the feasibility study shows that developing a power plant at the dam would be economically beneficial, the li­
censees shaJJ submit a scheduJe and plans for developing a power plant at the darn in accordance with Article 301. 

Article 401. The hcensees shall acquire at the earliest possible date each year, by rental on an annual basis from the Up­
per Snake Water Sup ply Bank, stored water, to the extent that it is available in excess of irrigation demand, to be re­
leased as necessary to meet the target flows specified in Article 407. The licensees may, and are encouraged to, fonnulate 
an agreement with any and all of the licensees for projects which, in the future, are licensed to be constructed and oper­
ated on the Snake River below Amt:!rican Falls Dam and which have similar requirements to meet recommended f1ows 
from short-tenn water acquisition. 

Article 402. The licensees, after consultation with the Soil Conservation Service, the Bureau of Land Management, and 
the ]daho Department of Fish and Game, and at least 90 days before beginning any project-related land-clearing, ]and­
disturbing, or spoil-producing activities, except for actjvities specifically required for safety modifications to Milner 
Dam, shalJ prepare and file for Commission approval a plan to control erosion, slope stability, and to minimize the quant­
ity of sediment resulting from project construction and operation. The Commission reserves the authority to require 
changes to the plan. 

**25 TI1e plan shall be based on ach.rnl-site geological, soil, and groundwater conditions and final project design, and 
shall include the following: (1) a description of the actual-site conditions; (2) cofferdams, perimeter control measures, 
measures to divert runoff around disturbed land surfaces and to collect and filter runoff, provisions for energy dissipa­
tion, riprap, measures to stabilize rock cuts, and pennanent drainage for access roads; (3) detailed descriptions, function­
al design drawings, and specific topographic locations of all control measures; (4) specific details of the revegetation 
plan, including species composition, planting or seeding rates, fertilizer, and mulch; (5) provisions to dispose of spoil 
materials above the high water mark and store fuels and chemicals used in construction away from the river and reser­
voir; (6) a specific implementation schedule and details of monitoring and maintenance programs for project constructjon 
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and operation; and (7) a schedule for periodic review of the plan and for making any necessary revisions to the plan. 

The licensees shall include in the filing documentation of consultation with the agencies, copies of agency comments or 
recommendations on the plan, and specific descriptions of how all of the agency comments and recommendations are ac­
commodated by the plan. The licensees shall allow a reasonable time frame, in no case less than 30 days, for agencies to 
comment and make recommendations prior to filing the plan. 

No project-related land-disturbing, land- clearing, or spoil-producing activities shall *62321 begin until the licensees are 
notified that the plan complies with the requirements of this article, except for activities specifically required for safety 
modifications to Milner Dam. The licensees shall submit with the plans and specifications required by Article 306 for 
safety modifications to Milner dam, rneasures to minimize erosion, sedimentation, and control slope stability. 

Article 403. The licensees, after consultation with the Environmental Protection Agency, the Jdaho Department of Health 
and Welfare, the U.S. Fish and Wildlife Service, and the Idaho Department of Fish and Game, and at least 90 days before 
commencing any project related land-clearing, land-disturbing, or spoil- producing activities within the Snake River and 
Milner reservoir, shall file for Commission approval, a monitoring plan to conduct tests for heavy metals and other toxic 
substances in any sediments or other unconsolidated deposits in the Snake River and in Milner reservoir that would be re­
moved or otherwise disturbed by dredging, constrncting, or operating project facilities and to safely remove and dispose 
of any sediment and unconsolidated deposits containing heavy metals or toxic substances. The plan also should include 
an implementation schedule for the monitoring and comments of the consulted agencies on the monitming plan and im­
plementation schedule. The filing shall include documentation of agency consultation and any agency comments and re­
commendations on the plan. The Commission reserves the right to require changes to the plan. The licensees shall not 
commence any land-cleaiing or land-disturbing activities within the Snake River and Milner reservoir until the Commis­
sion approves the plan. 

**26 Article 404. The licensees, after consultation with the Environmental Protection Agency, the ldaho Department of 
Health and Welfare, the U.S. Fish and Wildlife Service, and the ldaho Department offish and Game, and at least 90 days 
before beginning project operation, shall file for Commission approval, a water quality monitoring plan that would char­
acterize ]eve ls of dissolved oxygen (DO) and water temperature in the bypassed reach from immediately below Milner 
dam to immediately above the powerhouse discharge during project operation. The plan shall describe in detail the meth­
ods and shall identify the time periods and locations for collecting water temperature and DO data, and shall include a 
schedule for providing the data to the consulted agencies and to the Commission. Further, the plan shall include a provi­
sion to determine if water temperature and DO necessary for the survival of a trout fishery within the bypassed reach are 
being maintained by the target flow required by Article 407. The filing shall include documentation of agency consulta­
tion and agency comments on the plan. 1l1e Commission reserves the right to require changes to the plan. The licensees 
sha11 not begin project operation until the Commission approves the plan. 

Article 405. The licensees, after consultation with the Idaho Department of Fish and Game, shall develop, implement, 
and finance a warrnwater fish stocking and habitat enhancement plan consistent with the ]dabo Fisheries Management 
Plan 1986-1990 for Milner reservoir. The plan shall include the species of warm water fish, numbers and sizes to be 
stocked, a description of specific enhancement structures, and a map showing the proposed locations of these structures 
in the reservoir. TI1e licensees shall file the plan with the Corn mission for approval at least 90 days before begiru1ing 
commercial operation. The licensees shall give the Idaho Department offish and Game at least 30 days to comment on 
the stocking and habitat enhancement program plan. TI1e filing sha11 include documentation of agency consultation and 
any agency comments and recommendations. The Commission reserves the right to require modifications to the plan. 
The licensees shall not commence commercial operation until the Commission approves the plan. 

Article 406. The licensees, after consultation with the Idaho Deparhnent offish and Game, shall develop a monitoring 
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plan to detern1ine if the habitat enhancement structures placed in Milner reservoir have remained in place and are func­
tioning as desired and to detennjne if additional wannwater fish need to be stocked in Milner reservoir, required by An­
]c]e 405, to meet the Fisheries Management Plan goal. The licensees shall conduct the rnonltoring plan for at least five 
years. The monitoring plan shall include a schedule for filing the results of the monitoring and the comments of the Idaho 
Department of Fish and Game on the results and shall include recommendations for incorporating additional enhance­
ment measures or stocking additional wannwater fish if needed. The licensees shall fi]e the plan with the Commission for 
approval at least 90 days before beginning commercial operation. The filing shall include documentation of agency con­
sultation and any agency comments and recommendations. The Comrnlssion reserves the right to require modifications to 
the plan. TI1e licensees shall not commence commercial operation until the Commission approves the plan. 

**27 Article 407. TI1e licensees shall discharge from Milner Dam a target flow of 200 cubic feet per second as measured 
at the Milner gage located in the bypass reach. The target flow may be temporarily reduced if required by *62322 operat­
ing emergencies beyond the control of the licensees or for short periods upon mutual agreement bet\Neen the licensees 
and the ]daho Department of Fish and Game. Further, the target flow may be reduced if necessary during any periods 
where sufficient water is not avail able through lease from the Upper Snake Water Supply Bank in accordance with Art­
icle 40 l, or from water surplus to inigation needs. 

Article 408. The licensees, after consultation wici1 the Jdaho Department offish and Game, shall develop a plan to stock 
t·out in the J .6-mile-long bypassed reach of the Snake River. The plan must include the following: (J) stocking loca­
tion(s); (2) the nwnber, species, and size of trout to be stocked each year; (3) the estimated annual cost of implementing 
the program; (4) a communication net\vork to infonn anglers of the stocking dates and locations; and (5) the comments 
of the ldaho Department offish and Game on the program. The licensees shall file the plan with the Commlssion for ap­
proval at least.90 days prior to commencing commercial operation. The Cmmnission reserves the right to require modi­
fications to the plan. The licensees shall not commence commercial operation until the Commission approves the plan. 

Article 409. The licensees, after consultation with the Jdaho Department offish and Game, shall file a study plan for 
Commission approval, at least 90 days prior to commencing commercial operations, to detennine if the put- and-grow 
trout fishery in the bypassed reach, required by A11icle 408, is successful. TI1e plan shall include provisions for filing an­
nual reports by December 31 of each year on the put-and-grow trout stocking program. The annual report shall include 
information on the growth, movement, and survival of the trout planted in the bypassed reach, water temperature and DO 
data collected pursuant to Article 404, and an evaluation of the effects of water temperature and DO on the stocking pro­
gram and the comments of the Idaho Department offish and Game on the results. The licensees shall give the ldaJ10 De­
partment offish and Game at least 30 days to comment on the results of the stocking program prior to filing the annual 
repm1. The licensees shall conduct the monitoring program for at least five years a11d file a final comprehensive report on 
the success of the stocking program and any recommendations for changing the stocking program, including at a minim­
um stocking new locations or changing the stocking rate. The Commission reserves the right to require modifications to 
the trout program based on the monitoring results. The licensees shall not begin commercial operation until the Commis­
sion approves the plan. 

If the results of the annual monitoring or after the five-year study period show that changes to the stocking program are 
needed, the licensees also shall file for Commission approva1 a schedule for implementing the changes to the program 
along with the cmmnents oftbe Jdaho Depanment offish and Game on the recommended changes. The Commission re­
serves the right to require modifications to the recommendations for changing the stocking program. 

**28 ArUcle 410. The licensees shall limit the maximum rate of change in river elevation (ramping rate) to one foot per 
how· or less for the protection of aquatic resources and down stream recreationists. Further, the licensees, after consulta­
tion with the Idaho Department offish and Game and the Jdaho Deparnnent of Parks and Recreation, shall conduct a 
ramping rate study after the project is operational. The study shall detennine if the one foot per hour rate of change in the 
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Snake River's elevation provides adequate protection for the aquatic resources in the bypassed reach during project star­
tup and 10 protect downstream recreationists when increasing and decreasing f1ov.is. The licensees shall fi1e tJ1e results of 
the study along with any recommendations for changing the ramping rate for Commission approval within one year after 
the project is operational. Agency comments on the study aJ1d any proposed changes to the ramping rate shall be included 
with the filing. 1l1e Commission reserves the right to require modifications to the proposed ramping rate. 

Article 41 J. The licensees shall design and construct the transmission line in accordance with guidelines set forth in 
""Suggested Practices for Raptor Protection on Pm,ver Lines- the State of the Art in J 98] ," by Raptor Research Founda~ 
tion, Inc, The licensees after consultation with the US Fish and Wildlife Service, the Idaho Depar011ent offish and 
Game, and the Bureau of Land Management in adopting these guidelines shall develop and implement a design that \Vill 

provide adequate separation of energized conductors, groundwires, and other metal hardware, adequate insulatjon, and 
any other measures necessa1y to protect raptors from electrocution hazards. Within 90 days after completion of construc­
tion of the transmission line, the licensees shall file as-built drav,1ings of the transmission line design with tl1e Commis- sion. 

A1-1ic/e 4/2, The licensees, after consultation with the US Fish and Wildlife Service, the Idaho Department offish and 
Game, the Bureau of Land Management, and the Soil Conservation Service, and at ]east 90 days prior to commencing 
any land-disturbing, land- clearing, or spoil-producing activities not specifically*62323 required for safety modifications 
to Milner Darn, shall file for Commission approval a plan to revegetate a11 disturbed areas with native plant species bene­
ficial to wildlife. The plan shall include at a minimum: ( 1) a description of the plant species to be used, an indication of 
each species habitat value and food value, and planting densities; (2) planting methods; (3) fertilization and irrigation re­
quirements; (4) a monitoring program to evaluate the effectiveness of the plantings; (5) a description of procedures to be 
followed if monitoring reveals that the revegetation is not successful; and (6) an implementation schedule that provides 
for the revegetation as soon as practicable after completion at a particular site and the filing of periodic monitoring re-
ports. Agency comments shall be included on the filing. The Commission reserves the right to require changes to the 
plan. The Jicensees shaJl not begin any Jand-cJea1ing or land-disturbing activities not specifically required for safety 
modifications to Milner Dam until the plan is approved by the Commission. 

**29 Article 413. The licensees, after consultation with the U.S. Fish and Wildlife Service, the Idaho Department offish 
and Game, and the Bureau of Land Management, and at least 90 days before beginning any project-related land-clearing 
or ]and-disturbing activities not specifically required for safety modifications to Milner Dam, shall file for Commission 
approval a plan for constructing, maintaining, and monitoring osprey nesting platfonns, Canada goose- nesting struc­
tu.res, and artificial burrows for buITowing owls (wildlife enhancement features) in the project area. The plan sha1l in­
clude at a minimum: (l) the final designs for the wildlife enhancement features; (2) the number and location of the wild­
life enhancement feah.u-es; (3) a schedule for providing the wildlife enhancement features; (4) and a program for mainten­
ance and monitoring. Agency comments on the adequacy of the plan shall be included in the filing. The Commission re­
serves the 1ight to require changes to the plan. The licensees shall not commence any land-clearing or land-disturbing 
actlvities not specifically required for safety modific:atlons to Milner Dam, until the plan is approved by the Commission. 

Article 414, The licensees, after consultation with the U.S, Fish and Wildlife Service, the Idaho Department offish and 
Game, the Bureau of Land Management, and the Environmental Protection Agency, and at least 90 days before begin­
ning any project related land- disturbing or land-clearing activities not specifically required for safety modifications to 
Milner Dam, shall file for Commission approval a plan for developing at least 23.5 acres of riparian wetland habitat to 
mitigate for the loss of6.8 acres of riparian wetlands and 26,6 acres of upland habitat TI1e plan shall include, but shall 
not be limited to: (1) maps showing the location of all replacement habitat, site boundaries, size of each site, and physical 
and habitat features; (2) a description of planting methods, fertilization and irrigation requirements, and a planting sched­
ule; (3) a description of the soil and substrate conditions at the replacement sites; (4) a monitoring program that includes 
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goals and criteria for successful establishment of wetland vegetation, sampling procedures, and reporting requirements; 
(5) procedures to implement if monitoring reveals that establishment of vegetation is not successful; (6) an implementa­
tion schedule that provides for habitat replacement as soon as practicable; and (7) a description of the program for the 
long-tenn ownership, management, and maintenance of the replacement habitat. Agency comments shall be included in 
the filing. The Commission reserves the right to require changes to the plan. The licensees shall not commence any land­
clearing or land-disturbing activities not specifically required for safety modifications to Milner Dam until the plan is ap­
proved by the Commission. 

Ar1icle 415. The licensees, for a total period of eight days for eight daylight hours each day (64 daylight hours) between 
April l and May 31, shall not operate the main powerhouse, to be located 1.6 miles dovmstream of Milner dam, when in­
f1ow to Milner Reservoir, less ilTigation withdrawals from Milner Reservoir, is 10,000 cubic feet per second (cfs) or 
more. ·when projections of available flows indicate that the flows in April and May will not reach 10,000 cfs, the li­
censees shall shut down the main powerhouse for eight daylight hours per day for up to eight days, when inflow to Mil­
ner reservoir, less irrigation withdrawals from Milner reservoir is bet\Neen 4,000 and 10,000 cfs. The licensees do not 
have to shut down the project in the April-May period if the flows do not exceed 4,000 cfs in the period. The timing of 
the 64-daylight-hour project shutdown to meet the above obligation may be modified by the Commission, based on the 
results of the whitewater boating study required by article 418. 

**30 Article 416. The licensees, after consultation with the Bureau of Land Management, the National Park Service, the 
ldabo Department of Parks and Recreation, and the Idaho \1/hite water Association, and 90 days before starting project 
operation, shall file for Commission approval, a plan to warn downstream recreationists of increases 1J1 fiow downstream 
of the darn for whitewater boating. The plan, at a minimum shall include provisions for a waming*62324 system (e.g., 
lights, alanns, warning signs) to alert downstream recreat]onists of increases in water level and streamflow. Documenta­
tion of agency consultation shall be included in the filing. The Commission reserves the right to require changes to the plan . 

. .4rticle 417. The licensees, after consultation with the Bureau of Reclamation, Bureau of Land Management, the National 
Park Service, the ldaho Department of Water Resources, the ldal10 Department of Parks and Recreation, and the ldaho 
\Vbitewater Association, and 90 days before startJng project operation, shall file for Commission approval, a plan for a 
communication network to inform whitewater boaters of available whitewater flows. The plan shall include documenta­
tion of agency consultation. The Commission reserves the right to require changes to the plan. 

An;cle 418. The licensees, after consultation with the Bureau of Land Management, the National Park Service, the Bur­
eau of Reclamation, the Idaho Department of Parks and Recreation, the Idaho Department of Water Resources, and the 
Idaho \1/hitewater Association, sha1l conduct a study to determine whether flows required by Article 415 could be modi­
fied to more closely match whitewater boater needs and reduce the effects of whitewater releases on project economics. 
Within six months from the issuance date of this license, the licensees sha1l file for Commission approval a plan for con­
ducting the whitewater boating study. TI1e licensees shall conduct the study as approved by the Commission and, within 
90 days before the start of project operation) the licensee shall file with the Commission, results of the study. Study res­
ults must include: (1) an analysis of the range of whitewater flows necessary to maintain the Class V whitewater experi­
ence prefen-ed by boaters rwming the Milner reach; (2) the time of day and week when boaters put in and take out of the 
Milner reach; (3) the average number of runs boaters make in a given day; (4) a proposed schedule for releasing flows for 
whitewater boating that describes the range of flows to be provided, the duration of the flows, and time of day and week 
these flows will be provided; (5) a discussion of recommendations provided by the consulted agencies and entities; and 
(6) documentation of consultation with the above-named entities. The Commission reserves the right to require changes 
to the plan. 

Article 419. The licensees, after consultation with the Bureau of Land Management, the National Park Service, the Idaho 
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Department of Parks and Recreation, and the ]daJ10 \Vhite water Association, and 90 days before starting any project-re­
lated land-clearing, land-disturbing, or spoil-producing activities (except rehabilitation of Milner Dam), shaJl file for 
Commission approval a recreation plan that includes, but is not limited to: ( l) provisions for a whitewater boater put-in 
area at the bridge below Milner Darn and a take-out area below the project powerhouse with parking facilities; (2) provi­
sions for a tailwater fishing area below the powerhouse; (3) final design drawings showing the type and location of the 
proposed facilities; (4) a construction schedule for proposed recreational facilities; (5) a plan for monitoring recreational 
use in the project area to deter mine the need for additional recreational facilities in the future; and (6) documentation of 
agency consultation. In the plan, the licensees shall also consider the feasibility of(]) providing the whitewater take-out 
area below the final Class V rapid below the powerhouse area and (2) locating the take-out area in a location where it 
does not interfere with tallwater fishing facilities. The Commission reserves the right to require changes to the plan. 

**31 Article 420. The licensees, at least 90 days before the start of any land-clearing, land-disturbing, or spoil-producing 
activities for each segment of the project_ shall file for Commission approval, either separately or in combination, the fol­
lowing plans to blend all project features and project related areas of land disturbance with the surrounding landscape: 

1. detailed site-grading and revegetation design plans for each soil, gravel, or rock borrow site, and spoil disposal site; 

2. a design for eliminating the visual impact of the transmission line from the powerhouse to the forebay area; 

3. detailed design drawings which describe the planned vegetation clearing, the specific tower or pole locations and 
design, and the specifications for the materials to be used in each transmission line facility; 

4. designs, alignments, profiles, construction limits, planned vegetation clearing, proposed surfacing, and the constrnc­
tion specifications for all access roads, parking Jots, construction laydown areas, canals, and surface or buried pen stock 
routes, including the required riglits- of-way; and 

5. detailed design drawings which desc1ibe the planned architectural features, colors, surface textures, site grading, and 
landscape plantings for each strncture. 

The licensee shall include with the filing documentation of consultation with Bureau of Land Management (BLM) and 
copies of BLM comments and recommendations. The Cmrunission may require changes to the plans. No land- clearing, 
land-disturbing, or spoil-producing activities shall begin until the licensees are "'"62325 notified that the above plans com­
ply with the requirements of this article. 

Article 42 J. The licensees, after consultation with the Idaho State Historic Preservation Officer (SHPO), the Advisory 
Council on Historic Preservation (Council), and the Historic American Engineering Record (HAER) of the Department 
of the Interior, shall finalize and implement the cultural resources management plan as filed by letter dated February 11, 
1986, and shall include the revisions recommended by the National Park Service by letter dated February 4, 1986. Within 
one year from the date of this license, the licensees shall file for Comrnissjon approval a repmt containing the HAER 
documentation of Milner Dam and the South Side Canal, the procedures for avoiding impacts to Milner Tovmsite, and 
the documentation of archeological site l 0-TF-461. The documentation and avoidance procedures at these sites may be 
filed in separate reports as the items are completed. The reports must contain letters from the SHPO, the Council, and in 
the case of the dam and the canal, also from the HAER, accepting the documentation. No rehabilitation work or land­
disturbing or land-clearing work may begin at the historic or archeological sites addressed in the report until the licensees 
are notified that the filing or filings have been approved. The licensees shall make funds avaflable in a reasonable amount 
for implementation of the plan. If the licensees, the SHPO, the Council, and the HAER cannot agree on the amount of 
money to be spent for implementation of the plan, the Commission reserves the right to require the licensees to conduct 
the necessary work at the licensees' ovitn expense. 
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*"""32 Article 422. The licensees, before starting any land-clearing or land-disturbing activities within the project boundar­
Jes, other than those spedficaJJy authorized in this license, shall consult with the Idaho State Historic Preservation Of­
ficer (SHPO), shall conduct a cultural resources survey of the area that will be impacted, and shall file for Commission 
approval a cultural resources management plan, prepared by a qualified cultural resmrrces specialist. lf the licensees dis­
cover any previously unidentified archeological or historic sites during the course of construction or developing project 
works or other facilities at the project, the licensees shall stop all land-clearing and land-disturbing activities in the vicin­
ity of the sites, shall consult with the SHPO. and shall file for Commission approval a new cultural resources manage­
ment plan, prepared by a qualified cultural resources specialist. 

Either management plan shall include the following: ( l) a description of each discovered site, indicating whether it is lis­
ted or eligible to be listed on the National Register of Historic Places; (2) a description of the potential effect on each 
discovered site; (3) proposed measures for avoiding or mitigating effects; (4) documentation of the nature and extent of 
consultation; (5) a schedule for mitigating effects and conducting additional studies, and (6) a copy of a Jetter from the 
SHPO accepting the plan. The Commission may require changes to the plan. 

The licensees shall not begin !and-clearing or land-disturbing activities, other than those specifically authorized in this li­
cense, or resume such activities in the vicinity of a site discovered during construction, until informed by the Commis­
sion that the requirements of this article have been fulfilled. 

Article 423. The Commission, upon its own motion or upon the recommendation of federal or state fish and wildlife 
agencies or affected Indian Tribes, reserves the authority to order alterations of project structures and operations to take 
into account to the fullest extent practicable at each stage of the decision-making process the Columbia River Basin Fish 
and Wildlife Program developed and amended in accordance with the Pacific Northwest Electric Power Planning and 
Conservation Act. 

Article 414. (a) In accordance with the provisions of this article, the !lcensees shall have the authority to grant pennission 
for certain types of use and occupancy of project lands and waters and to convey certain interests in project lands and 
,vaters for certain types of use and occupancy, without prior Commission approval. The licensees may exercise the au­
thority only if the proposed use and occupancy is consistent with the purposes of protecting and enhancing the scenic, re­
creational, and other environmental values of the project. For those purposes, the licensees also shall have continuing re­
sponsibility to supervise and coutro/ the use and occupancies for which they grant pennission and to monitor the use of 
and to ensure compliance with the c:ovenants of the instmrnent of conveyance for any interests that they convey under 
this article. If a pennitted use and occupancy violates ny condition of this article or any other condition imposed by the 
licensees for the protection and enhancement of the project's scenic, recreational, or other environmental values or if a 
covenant of a conveyance made under the authority of this aiticle is violated, the licensees shall take any lawful action 
necessary to correct the violation. For a pennitted use or occupancy, that action includes, if necessary, cancel1ing the per­
mission to use and occupy the project lands and waters and requiring the removal of any noncomplying strnctures and fa­
cilities. 

**33 *62326 (b) The types of use and occupanc)1 of project lands and water for which the licensees may grant pennission 
without prior Commission approval are these: ( l) landscape plantings; (2) non-commercial piers, landings, boat docks, or 
similar structures and facilities that can accommodate no more than IO watercraft at a time and where the facility is in­
tended to serve single-family dwellings; and (3) embanlanents, bulkheads, retaining walls, or similar structures for 
erosion control to protect the existing shoreline. To the extent feasible and desirable to protect and enJ1ance the project's 
scenic, recreational, and other environmental values, the licensees shall require multiple use and occupancy of facilities 
for access to project lands or waters. The licensees also shall ensure to the satisfaction of the Commission's authorized 
representative that the use and occupancies for which they grant pennission are maintained in good repair and comply 
with applicable state and local health and safety requirements. Before granting permission for constructjon of bulkheads 
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or retaining walls, the licensees shall do tJ1e following:(]) inspect the site of the proposed construction, (2) consider 
whether the planting of vegetation or the use of riprap would be adequate to control erosion at the site, and (3) detennine 
that the proposed construction is needed and would not change the basic contour of the reservoir shore line. To imple­
ment this paragraph (b), the licensees, among other things, may establish a program for issuing permits for the specified 
types of use and occupancy of project lands and waters that may be subject to the payment ofa reasonable fee to cover 
the licensees' costs of administering the permit program. The Commission reserves the right to require the licensees to 
file a description of their standards, guidelines, and procedures for implementing this paragraph (b) and to require modi­
fication of those standards, guldelll1es, or procedures. 

(c) The licensees may convey easements or rights-of-way across or leases of project lands for these purposes: (1) replace­
ment, expansion, realignment, or maintenance of bridges and roads for which all necessary state and federal approvals 
have been obtained; (2) stonn drains and water mains; (3) sewers that do not discharge into project waters; (4) minor ac­
cess roads; (5) telephone, gas, and e]ect1ic utility distribution lines; (6) nonproject overhead electric transmission lines 
that do not require erection of support structures within the project boundary; (7) submarine, overhead, or under ground 
major telephone distTibution cables or major electric distribution lines (69-kV or less); and (8) water intake or pumping 
facilities that do not extract more than 1 million gaHons per day from a project reservoir, No later than January 31 of 
each year, the licensees shall file three copies of a report that briefly describes for each conveyance made under this para­
graph (c) during the prior calendar year the type of inter-est conveyed, the location of the lands subject to the conveyance, 
and the nature of the use for whlch the interest was conveyed. 

**34 (d) The licensees may convey fee title 10, easements or rights-of-way across, or leases of project lands for the fol­
lowing: (J) construction of new bridges or roads for which all necessary state and federal approvals have been obtained; 
(2) sewer or effJuent lines that discharge into project waters, for which all necessaiy federal and state water quality certi­
fication or pennits have been obtained; (3) other pipelines that cross project lands or waters but do not discharge into 
project waters; (4) nonproject overhead electric transmission lines requiring erection ofsuppOI1 structures within the 
project boundary for which all necessary federal and state approvals have been obtained; (5) private or public marinas 
that can accommodate no more than l 0 watercraft at a time and are located at least one-half mile from any other private 
or public marina; (6) recreational development consistent with an approved exhibit R or an approved report on recre­
ational resources of an exhibit E~ and (7) other uses, if these conditions exist: (i) the amount ofland conveyed for a par­
ticular use is 5 acres or less; (ii) all of the land conveyed is located at least 75 feet, measured horizontally, from the edge 
of the project reservoir at normal maximum surface elevation; and (iii) no more than 50 total acres of project lands for 
each project development are conveyed under this clause (d)(7) in any calendar yeaL At least 45 days before conveying 
any interest in project lands under this paragraph (d), the licensees shall submit a letter to the Director, Office ofHydro­
power Licensing, stating the licensees' jnren! to convey the interest and briefly describing the type of interest and the loc­
ation of the lands to be conveyed (a marked exhibit G or K map may be used), the nature of the proposed use, the identity 
of any federal or state agency official consulted, and any federal or state approvals required for the proposed use. Unless 
the Director, within 45 days from the filing date, requires the licensee to file an application for prior approval, the li­
censees may convey the intended interest at the end of that period. 

(e) The following additional conditions apply to any intended conveyance under paragraph (c) or (d) of this article: 

(l) Before conveying the interest, the licensees shall consult with appropriate federal and state fish and wildlife or recre­
ational agencies and with the State Historic Preservatlon Officer. 

*62327 (2) Before conveying the interest, the licensees shall detennine that the proposed use of the lands to be conveyed 
is not inconsistent with any approved ex.J1ibit R or an approved report on recreational resources ofan exhibit E or if the 
project does not have an approved exhibit R or an approved report on recreational resources, that the lands to be con­
veyed do not have recreational value. 
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(3) The instrument of conveyance shall include covenants running with the land adequate to ensure the following: (i) the 
use of the lands conveyed shall not endanger health, create a nuisance, or otherwise be incompatible with overall project 
recreational use:. and (ii) the grantee shall take all reasonable precautions to ensure that the construction, operation, and 
maintenance of structures or facifaies on the conveyed lands occur in a manner that protects the scenic, recreational, and 
environmental values of the project. 

;:-*35 (4) The Commission reserves the right to require the licensees to take reasonable remedial action to correct any vi­
olation of the tenns and conditions of this article for the protection and enhancement of the project's scenic, recreational, 
and other environmental values. 

(f) The conveyance of an interest in project lands under this artjc]e does not in itself change the project boundaries. The 
project boundaries may be changed to exclude land conveyed under this article only upon approval of revised Exhibit G 
or K drawings (project boundary maps) reflecting exclusion of that land. Lands conveyed under this aiiicle shall be ex­
cluded from the project only on a determination that the lands are not necessary for project purposes, such as operation 
and maintenance, flowage, recreation, public access, protection of environmental resources, and shoreline control, in­
cluding the preservation of shoreline aesthetic values. Absent extTaordinary circumstances, proposals to exclude lands 
conveyed under this article from the project shal1 be consolidated for consideration when revised exhibit G or K draw­
ings are filed for approval for other purposes. 

32 

(g) The authority granted to the licensees under this article shall not apply to any part of the public lands and reservations 
oftbe United States included within the project boundary. 

(E) The licensees shall serve copies of any Commission filing required by this order on any entity specified in this order 
to be consulted on matters related to that filing. Proof of service on these entities must accompany the filing with the 
Commission. 

(F) Within 60 days of the issuance of this order, the licensees shall submit the following infonnation for each county in 
which federal lands, utilized by the project, are inclt1ded: (l) the number ofnontransmission line acres of U.S. lands; and 
(2) the number of transmission line right-of-way acres ofU.S. lands. 

(G) This order is final unless an application for reheaiing is filed within 30 days from the date of its issuance, as 
provided in Section 313 of the FPA. The filing of an application for rehearing does not operate as a stay of the effective 
date of its issuance or of any other date specified in this order, except as specifically ordered by the Commission. The li­
censees' failure to file an application for rehearing shall constitute acceptance of this license. 

Commissioner Moler concurred with a separate statement attached. 

fN l. Draft Environmental lmpact Statement for the Twin Falls (FERC No. l 8), Milner (FERC No. 2899), Auger Falls 
(FERC No. 4797), and Star Falls (FERC No. 5797) Hydroelectric Projects on the Mainstem Snake River, ldaho, Federal 
Energy Regulatory Commission, Washington, D.C., November 1987. 

FN2. Seehe attached Safety and Design Assessment (S&DA) for a more detailed description of the dam safety concerns 
regarding this project. 

FN3. SeeY40 C.F.R. §1506.l l (1988). 

FN4. Lener from Martha 0. Hesse, Chairman, Federal Energy Regulatory Commission, October 25, l 988. 

FNS. Letter from A. Alan Hill, Chainnan, CEQ, October 27, 1988. 
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FN6. lnfonnation regarding the Supplement was published in the F edera/ Regis fer on October I 5, J 988. See 53 Fed. 
Reg. 42,997. Scoping meetings on the Supplement were held in Boise and Tw;n Falls, Idaho on November 2, 1988. 

FN7.Seeection4.l.l.l oftheDEJS. 

FN8. 52 Fed. Reg. 5446 (February 23, l 987), FERC S1a1111es and Reg11/a1ions 130,730 (effective May l J, l 987); reh'g 
denied, 52 Fed. Reg. 13,234 (April 22, 1987), 39 FERC ~61,021 (Order No. 464-A), petitions.for reconsideration dis­
missed, 4 l FERC ~61,206 ( l 987) (Order No. 464-B). 

FN9. e genera/Iv Section 4.2. J of the DEIS. 

FN 10. This fishery resource is discussed in Pa11 Il C 4, infra. 

FNI l. See Section 3.3.2.l.l of the DEJS. 

FN l 2. Idaho Depaitment of Fish and Game, J 986, Fisheries Management Plan l 986-1990, Boise, Idaho, 274 pp. 

FNl3. See Section 3.3.2.l.2 of the DEJS. 

FNJ4. See Section 4.2.2.l .2 oftl1e DEIS. 

FN l 5. See Section 4.2.2. l 1.3. l of the DEIS. 

FNl6.fd. 

FN 17. See Section 4.2.2. l .2 of the DEIS. 

FN18. See Section 5.1.2 of the DEJS. 

FN 19. D. L. Tennant, I 976, lnstrearn flow regimes for fish, wildlife, recreation, and re1ated environmental resources, 
Pages 359-373. ln Orsborn, J. F., and C.H. Allman, (ed.), Proceedings of the Specialty Conference on lnstream Flow 
Needs, Volume ll, American Fisheries Society, Bethesda, Maryland. 

FN20. T. Cochnauer, 1976, Stream Flow Investigation, Project F-9-R-l, Job 1, evaluation of applicability of water sur­
face profile predictive modeling in reference to stream resource maintenance flow (SRMF) determinations, Job Il, stream 
resource maintenance flow determinations on the Snake River, Idaho Department offish and Game, Boise, Jdaho, 44 pp. 

FN21. The 200 cfs target flow is not a minimum f1ow, and CC does not have to release the flow unless water is available. 

FN22. The ldaho Fisheries Management Plan defines a put-and-grow fishery as one where the fish are expected to sur­
vive and grow and contribute to the fishery for a extended period of time. 

FN23. See Section 4.2.2.1.2 of the DEIS. 

FN24. See Section 4.3.l.l of the DEJS. 

FN25. id. 

FN26. See genera/Ir Section 4.3 of the DEJS. 

FN27. See Section 4.3.1.l of the DEIS. 
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FN28. Personal communication, Dale Tw11ipSeed, IDFG, Jerome, Jdaho, November 28, 1988. 

FN29. Twin Falls Canal Company and N011h Side Canal Company, Ltd., Response to DEIS, March 30, 1988. 

FN30. Personal communication, Jeff Jarvis, Outdoor Recreation Planner, BLM, Boise, Idaho, December 1, 1988; letter 
from Todd Graeff, Director, Jdaho Department of Parks and Recreation, Boise, Jdaho, October 10, 1985. 

FN31. Letter from Delmar D. Vail, State Director, BLM, Boise, Idaho, January 20, l 987; personal communication, Jeff 
Jarvis, Outdoor Recreation Planner, BLM, Boise, Idaho, December l, 1988. 

FN32. See Section 4.5.1.2 of the DEIS. 

FN33. Letters from Dr. Thomas Green, State Archeologist, Idaho State Historical Society, Boise, Idaho, May 17, I 984; 
and John A. Rosholt, Attorney for Twin Falls Canal Company and North Side Canal Company, Ltd., Nelson, Rosholt, 
Robertson, Tolman & Tucker, Twin Falls, Jdaho, Februaiy 11, 1986. 

FN34. Letter from John A. Rosholt, Attorney for Twin Falls Canal Company and North Side Canal Company, Ltd., Nel­
son, Rosholt, Robe11son, Tolman & Tucker, Twin Falls, ldal10, FebruaJ)' 11, 1986. 

FN35. Letter from Dr. Merle W. Wells, State Historic Preservation Officer, Idaho State Historical Society, Boise, Idaho, 
Februaiy 4, 1986. 

FN36. Letters from Bruce Blanchard, Director, Environmental Review, Department of the Interior, Washington, D.C., 
December 17, 1985; and Helene Dunbar, Acting Chief, lnteragency Archeological Services, National Park Service, San 
Francisco, California, February 4, 1986. 

FN37. See Ordering Paragraph (D) hereof 

FN38. Order No. 48 I, 52 Fed. Reg. 39,905 (October 26, I 987), FERC Statutes and Regulations 1f30,773 (I 987). 

FN39. Order No. 481-A, [FERC Statutes and Regulations 1f30,8l l] (April 27, 1988). 

FN40. Idaho Statewide Comprehensive Outdoor Recreation Plan, 1983, JDPR; Idaho State Water Plan, 1986, JDWR; 
ldaho Fisheries Management Plan, 1986, lDFG; and Northwest Conservation and Elect:Jic Power Plan, 1986; and 
Columbia River Basin Fish and Wildlife Program, 1987. 

FN4 l. 42 FERC 1f61 ,072 (]988), appeal pending sub nom. Idaho Power Company v. FERC, No. 88-1078 (D.C. Cir. filed 
Feb. 3, l 988). 

FN42. See First Iowa Hydro-Electric Coop. v. FPC, 328 U.S. 152 (1946). 

FN43. See [FERC Statwes and Regulations P0,811] (l 988). 

Projecr Design 

Safety and Design Assessment 

Milner Hydroelectric Project 

FERC Project No. 2899-00 l, JD 
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Milner Darn is located at a site on the Snake Rjver where the river divides into three channels, separated by L\1110 islands. 
Before the dam was built, the north channel carried the main f1ow of the river, the south channel carried water only dur­
ing extreme flood events, and the middle channel was dry, except during periods of high water. Milner reservoir provides 
water to three canals, the Twin Falls, North Side Main, and Milner Gooding Canals, and to three pumping stations, Mil­
ner Low Lift, A and B Inigation, and North Side Pumping Company. Cumulatively, the canals and the pumping plants 
serve approximately 500,000 acres. 

**36 Construction of Milner Dam started in 1903 and was completed in J 905. The dam has three embankments (nmth, 
middle, and south); each embankment is constructed with a trapezoidal shaped rock.fill section with a ve1iical wood 
cutoff wall in the center of each embankment. The rock.fill sections consist primarily of angular boulder and cobble-size 
blocks of olivine basalt rock. The cutoff walls were damaged during construction, and when the builder first tried to fill 
the reservoir, the dam leaked; on the upstream side of the embankments, non plastic sandy sllt was sluiced into the rock­
fill to stop the leakage. Each embankment was built with a horizontal-to-vertical downstream slope of J .5 to 1 ( 1.5: 1) and 
an upstream slope of 4:L The north embankment has a crest length of280 feet and a crest elevation of 4,138 feet;fFNlJ 
tbe middle embankment has a crest length of 404 feet and a crest elevation of 4,138 feet: and *62328 the south embank­
ment has a crest length of 462 feet and a crest elevation of 4,138 feet. 

Presently, flows are released from the dam by a gated spillway located on the southern island. The spillway is a concrete 
structure, 487 feet long, with a crest elevation of4,l22,5 feet and with 99 wood slide gates, each 4 feet wide by 12 feet 
high, which are individually lifted by a hydraulic mechanism. An ungated emergency spillway with a concrete-core 
cutoff wall is located on the north island; the emergency spillway is 290 feet long and has a crest elevation of 4, J 34 feet. 
The darn has no operable ]ow-level outlet or reservoir drain. 

Flows from Milner Lake to Twin Falls Main Canal are controlled by a concrete structure with seven manually operated 
radial gates. The headworks is located on the south abutment. 

The applicants propose to construct rockfill berms on the downstream slopes of the three existing dam embankments. 
The top of each benn would be 15 feet wide and 10 feet below the crest of the existing embankments, and the down­
stream slope of each berm would be 3.75: J. 

The applicants would replace the exjsting gated spi11way witb a new spilhvay that would have l 1 radial gates, each ] 2 
feet high and 30 feet wide. One gate would have a hinged gate flap at its crest to provide for passing floating debris. The 
crest elevation would remain at 4122.5 feet. 171e spiJlway outlet channel, which would be lined with concrete to prevent 
erosion, would have a capacity of 58,000 cubic feet per second (cfs) at a reservoir elevation of 4,133.5 feet. 

The Twin Falls Main Canal has a maximum design hydraulic capacity of3,200 cfs. The applicants propose to do the fol­
lowing: increase the canal capacity; modify the headworks; build a wasteway; and build a new control structure. The ap­
plicants would increase the canal's capacity to 7,000 cfs, raise the right embankment of the canal near Milner Dam to el­
evation 4,137.5 feet to provide four feet offreeboard and \Viden the crest to 20 feet. 111e applicants would modify the ex­
isting canal headworks structure to install stoplogs for dewatering the canal and forebay area when needed. The applk­
ants would build a wasteway for sluicing ice from the canal and for removing f1ows in the canal if there is a power plant 
load rejection. The concrete wasteway would control flows with one hydrauhcally operated bascule gate designed to pass 
the maximum powerhouse flow of 4,000 cfs and would return flows to the Snake River. To control irrigation releases to 
the canal, the applicants would build a new control structure, approximately 1,600 feet dmvnstream from the wasteway. 
The concrete structure would have six manually operated radial gates, each 12-foot-wide by 15-foot-high and one hy­
draulically operated bascule gate, 24-feet-long by I I-feet-high. 

**37 The applicants would build a forebay to convey f1ows from the canal to the project intake and a concrete intake 

© 2007 Thomson/West. No Claim to Orig. D.S. Govt. Works. 

httn· //v,wh/ \MP<::.thv,.i rnm/nrint/nrintc:.trP.?lTll ::ic:nx?nrfi-=HTl\lfT ,F N rlPc:tin::itinn=;;itnX· c;:v=.C::nl i1 CJ/?7 /?007 



!1-) FERC P 6 l 423. l 988 WL :246992 (F 

structure to convey flov1-1S to rhe penstock. A cable-operated, fixed-whee] gate, 14-foot-wide by 17-foot-bigh, would per­
mit closing the penstock for emergency shut down or maintenance of the penstock and turbine. The penstock would be a 
17-foot-diarneter steel pipe, approximately 385 feet Jong, 

The powerhouse would be a semi-outdoor, reinforced-concrete structure, approximately 89-feet-Iong by 56-feet-wide, 
housing one generating unit, rated at 43.65 megawatts (MW). TI1e powerhouse would be located near the bottom of the 
Snake River Canyon. The generator would be connected to a Kaplan turbine, rated at 59,650 horsepower under a net 
head of 151,6 feet and a discharge of 4,000 cfs, Flows from the powerhouse would be returned to the Snake River 
through a 170-foot-long tailrace channel. The tailrace would have a 46-foot-wide base with side slopes of 0.25: 1. 

Project Safety 

The hazard potential ofa dam is the potential for loss of human life or property damage that would result from failure of 
the dam, 

Sta1ting at Milner Dam, the Snake River flows into the Snake River Gorge, a narrow, practically inaccessible, steep­
walled canyon. Development downstream of Milner Darn includes four hydroelectric projects, tv.10 golf courses and a 
sewage treatment plant. The four hydroelectric projects do Dot have full time operators, and the sewage treatment plant is 
located 25 miles downstream of the dam. TI1e poor access and ruggedness of the canyon limit recreational use of the 
Snake River below Milner Dam. Failure of the project, therefore, would result in minimal downstream impacts. 

Milner Dam was inspected by the Portland Regional Office on October 13, 1988. The inspector detennined that even 
though it poses only a minimal threat to downstTeam life and property, failure of Milner Dam would have the potential to 
cause catastrophic damage to the economy of the area, "'the Magic Valley ofldaho." Approximately 500,000 acres of 
farm land is dependent upon iJTigation water diverted at Milner Dam, and the economy of the Magic Valley depends on 
the agricultural production of the 500,000 acres offannland. 

Because the Regional Office rates Milner Darn as having a significant hazard potential, the dam shouJd be modified to 
make it safe against failure under earthquake loading and *62329 under one-half probable maximum flood (PMF) load­
ing (58,000 cfs) conditions, 

Each of the three dam embankments, discussed earlier, consists ofa large, trapezoidal rockfiil section with a zone ofhy~ 
draulic-fill earth material, placed directly against the upstream face, as the water barrier. Each embankment has a vertical 
wooden core in the center of the rockfill section. The wooden cores were damaged during construction and are assumed 
to be an ineffective barrier to seepage. Because there is no filter betv-.1een the rockfill and the upstream earthen barrier, 
the upstream hydraulic-fill material, when disturbed, can be washed into and through the rockfi1l (piping leak or piping 
failure). Engineering studies performed by the consultant for the applicant show that the upstream hydraulic-filJ material 
is comprised of very loose to loose nonplastic sandy silts and silty sands that are susceptible to liquefaction (complete 
Joss of strength) under seismic loading conditions. The slumping of the upstream fiJJ could open a path for water from 
the reservoir to pass through the ea11hen barrier and to enter the rockfill in the embanbnents. Analysis, by the applicants' 
consultant, of flows through the rockfiil sections of the embankments, shows that a large leak could release enough water 
to destablize the downstream slopes of the rockfill zones. lfthis happens, progressive raveling oftbe down stream face 
could breech an embankment. 

**38 According to the applicants' records, since l 905, Milner Dam has experienced 10 piping leaks, the first occurring in 
1905 with the initial filling of the reservoir and the last in March 1983. All of the piping leaks were repaired soon after 
they occurred with little disruption to irrigation SE!rvice. To reduce the needed time to begin leak repairs, the applicants 
currently stockpile earthen repair mate1ial on both banks of the river. 
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To stabilize the slopes ifan ea1thquake causes a piping failure, the applicants' consult ant proposes to construct a rockfill 
be1m on the dovmstream slope of each embankment. The benns \".'Ould increase the downstream slope of the embank­
ment from 1.5:1 to 3.75:1; the major portion of the berms would consist of rock averaging 24 inches in size, while the 
lower portion would be faced with rock averaging 48 inches in size or larger. This repair approach would stilJ require the 
applicants to maintain stockpiles of material to repair any leaks v.'hich could develop in the earthfill sectfon. 

Since the license would authorize major modifications ofa dam with a significant hazard potential, the staff recommends 
the inclusion of special license Article 305 requiring the licensees to retain a board of consultants to review the design 
and construction of the project for safety and adequacy. 

Because the water diverted by Milner Dam is critical to the wellbeing of the Magic Val1ey, the staff recommends the in­
c]usion of special license Article 307, requiring the licensees, in consultation with the board of consultants, to develop a 
detailed manual of procedures for repairing Milner Dam if there is excessive leak age. 

Based on an inspection of the project and on discussions with the applicants, the staff finds the project to be satisfactorily 
maintained. The staff found minor seepage areas on the north, middle, and south embankments. These areas will continue 
to be monitored in the future. The staff had trouble inspecting the toe of the dam because it is covered with vegetation. 
The Director of the Portland Regional Office will direct the licensees, ifa license is issued, to remove the vegetation that 
interferes with the Commission's darn safety inspection programs. 

To improve winter operations, the applicants propose to replace the existing spiilway. The 99 wooden gates of the spill­
\~1ay now have to be raised individually. The process is slow, because the apphcants have only tv-.10 hoisting mechanisms. 
The 11 new gates would greatly improve operation and would reduce the time needed to adjust the spillage under flood 
conditions. The new spillway would be designed to pass an inflow design flood (lDF) of 58,000 cfs; the IDF represents a 
spillway capacity of one- half of the PMF. An IDF that is less than the full PMF is acceptable because the failure of Mil­
ner Dam would not threaten downstream life. 

The proposed project would be safe and adequate if constructed and/or rehabilitated according to sound engineering 
practice, and the requirements of a license. 

Primmy Trcmsmission Facilities 

""*39 The primary transmission line segment would include tJ1e 1.4-mile-long 138-kilovolt (kV) transmission line con­
necting the project generator to the interconnected transmission system at the Milner substation 138-kV bus and its sup­
port facilities. 

Water Resource Planning 

As stated earher, the applicants propose to use the existing Twin Falls maiJ1 inigation canal to convey water lefi over 
from inigation requirements to the proposed power facilities, 1.6 miles downstream of the existing Milner Dam. Any 
flows used for generation in the proposed powerhouse thus would bypass the 1 .6 miles of river channel befow Milner Dam. 

The proposed powerhouse would have the capacity to use flows of from 900 to 4,000 cfs. *62330 Typically, the flows 
that pass Milner Dan1 in the summer are low, not generally exceeding 500 cfs, and the proposed powerhouse wou]d not 
be expected to operate from about mid- June through mid-September. 

The staff, on page 5-3 of its Snake River Draft Environmental Impact Statement (DEIS) for the Twin Falls, Milner, 
Auger Falls, and Star Falls projects, recommended that any license issued for the Milner Project require a minimum by-
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pass flow i11 the 1.6 mile reach below Milner Dam. T11e public, i1Tigators, the applicant, and the ]daho Department of Wa­
ter Resources (ID\VR) app1ised the staff that requi1ing the licensees to maintain minimum flows below Milner Dam 
would be inconsistent with state requirements. All of the reservoir storage available above Mib)er Dam is committed and 
the minimum flow specified by Idaho State ·water Plan (Water Plan) for the iiver immediately below Milner Darn is zero 
cfs. Because the applicants, the Northside and Twin Falls Canal Compa.nies, are only service companies, which distribute 
the irrigation water to their shareholders, who bold the water rights, requiring them to maintain a minimum flow below 
Milner Dam other than zero would require that they release water that Idaho water law has appropriated to others. 

After issuing the DE1S, the staff evaluated the feasibility of requiring any licensees of the proposed Snake River projects 
to rent or lease water on a sbort-tenn basis from upstream water rights holders in order to provide flows in the bypass 
reaches of the projects. Such flows could reduce impacts of the projects and/or improve conditions by providing flows 
that are greater than those that now exist. The staff uses the t.erm Comprehensive Water Block (CVIB) to refer to the 
volume of water that a licensee would have to rent to supplement the available river fiow in order to meet the recommen­
ded target flows. 

The staff identified the Upper Snake Water Supply Bank (Water Bank) as a possible source for acguiiing flows for envir­
onmental mitigation and enhancement purposes. The state established the Water Bank as a convenient means to aJlow 
and account for the rental of water by those irrigators in need of additional ,.vater from those who have excess water. Jr­
rigators who estimate that their water storage rights would be in excess of their requirements in any year may place a 
portion of their storage right in the Water Bank, to be leased by others 0 with inigators receiving first priority. Any water 
that is not leased in any year is lost if all of the upstream storage is refilled in the following year. 

**40 In a letter filed with the Commission on September 30, 1988, IDWR commented on the staffs proposal, stating: 
''Not withstanding the applicant's increased costs in obtaining the water, it appears that structured reliance on the Water 
Bank through the Comprehensive Water Block mechanism can be successful in meeting prescribed mitigative flows on 
the mainstem of the Snake River.'· 

TI1e staff discussed the operation of the Water Bank with Alan Robertson. Supervisor, Hydrology Section, ID\1/R.. ]tis 
the staffs understanding from those discussions that water has been available for lease from the Water Bank in all years 
since its-creation and that, because of increased irrigation efficiencies, future water availability likely will increase. Jdal10 
Power Company (IPC) has leased water for power generation from the Water Bank in every year since its creation. Jt is 
highly probable that in the futw·e, water will be available in the Water Bank in excess of irrigation demand, except in 
very bad water years. 

It is the staffs opinion that the short-tenn leasing or rental of water that is in excess of the irrigation demand each year 
for purposes such as enviromnental mitigation and enhancement, would be in the public interest, would not commit water 
storage to a non-agricultural use, and therefore would not violate the intent for which the Water Bank was created or the 
purposes for which the upstream storage projects were authorized. 

The staff evaluated nw11erous scenarios for requiring in any license issued that mitigation and enhancement f1ows should 
be provided in the bypass reach below Milner Dam. In addition, the staff, recognizing that it might be economicalJy be­
neficial to develop the hydro power potential of the target flows that may be recommended to be released at Milner Dam, 
perfonned reconnaissance-level economic analyses of the benefits of developing a powerhouse at Jv1ilner Dam, in addi­
tion to the powerhouse proposed by the applicants to be located 1.6 miles downstream. The preliminary studies showed 
that depending on the magnitude of target flows specified in a license for the Milner Project, it may be economically be­
neficial to construct a power plant at the dam. The staff, therefore, recommends the inclusion of special license Article 
308, requiring the licensees to study the feasibility of constructing such a power plant, and if it is found to be feasible and 
economically beneficial, to submit a plan for constructing the power plant. The staffs economic analyses are discussed in 
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the Economic Evaluation section of this assessment. 

Section l 0(a)(2)(A) of the Federal Power Act (FPA) requires the Commission to consider the extent to which a project is 
consistent with federal or state comprehensive plans for *62331 improving, developing, or conserving a water way or 
waterways affected by tl1e project. 

The staffrevlewed the Northwest Power Planning Council 1s Northwest Conservation and Electric Pov,.rer Plan (Power 
Plan) to deter mine if the project is consistent with the Power Plan. The Council's Power Plan envisions meeting the 
growing regional energy requirements in the most economical manner with environmentally acceptable resources. The 
Power Plan considers any environmentally acceptable resource that is less expensive than coal-fueled steam electric gen­
eration as an acceptable resource for development before the development of coal-fueled power plants (the Council's 
planned marginal resource). 

**41 The staff developed !ife-cycle costs of energy from the Council's planned generic coal plant, assumed to be needed 
in the year 2002, for detem1ll1ing ifproppsed hydroelectric projects are, consistent in the long term with the Power Plan, 
as required under Section l0(a)(2)(A) of the FPA. The staff assumed that new coal plant generating resources would be 
required within the region by the year 2002, based on the need for additional generating resources projected for the in­
vestor-owned utilities in the Pacific Northwest Region, as discussed in the Need for Power section of this assessment. 

The staff found that the life-cycle levelized cost of the proposed project is less, as of its projected on-line date, than the 
levelized life-cycle cost oftbe ]east cost or marginal long term alternative, included in the Power Plan. Therefore, the 
project as proposed is 1101 inconsistent with the Council's Power Plan, and is economically beneficial within the long­
tem1 objectives of the Power Plan. 

TI1e staff reviewed the Water Plan and found that the proposed project, both including and excluding the staffs target 
flow recommendations, would be consistent with the Water Plan, which requires a minimum flow below Milner dam of 
zero cfs. The staffs recommendation for including target flow conditions in any license issued is consistent with the Wa­
ter Plan. The staff is not recommending that minimum flows be provided below Milner dam, but rather that the licensees 
should provide any additional water needed to meet the target flows by leasing water that is in excess of irrigation re­
quirements from the \\'ater Bank, but only if available, and in accordance with the rules of the Water Bank operation. 

The staff reviewed the ldaho Fisheries Management Plan, the Idaho Outdoor Recreation Plan, the ldal10 Water Quality 
Standards, and the Department of the Interior's Monument Proposed Resource Management Plan and found that the plans 
do not affect the proposed project's development or operation with respect to irrigation, flood control, or navigation. 

A review of the Commission's Planning Status Report for the Upper Snake fuver Basin and the Hydroelectric Site Data 
Base show that there are no proP.osed or existing projects that would conflict with the proposed project. 

Economic Evalualion 

A proposed project is economicalJy beneficial so long as its levelized cost is Jess than the long- term levelized cost of al­
ternative energy to any utility in the region that can be served by the project. 

The staff calculates the 50-year projected 1evelized alternative energy cost in the region in 1992 to be about 85 mills per 
kilowatt-hour (kWh). This is the levelized unit cost of energy from coal-fueled steam electric plants assumed to be 
needed in the year 2002, and the value of displaced fuel consumption in existing coal- fueled steam plants until that time. 
The staff assumed that new coal plant generating resources would be required within the reglon by the year 2002, based 
upon the projected need for additional generating resources, by the investor-owned utilities in the Pacific North west Re­
gion, as discussed in the Need for Power section of this assessment. 
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**42 The applicants entered into a contract with lPC for the development of power facilities at the Milner site, Under the 
tenns of the con trnct, JPC vmuld receive the total project power production and would pay the totaJ project costs plus 
two mills/kVfh (escalating 25 percent every 5 years) for all energy produced. 111e applicants would use the escalating en­
ergy payment, which is equivalent to 3.13 mills/k\~-'h when levelized over 50 years, to help offset the costs of repairing 
the dam, as described in the Dam Safety section of this assessment. 

The staff evaluated the economics of the 44-MW project the applicant proposes to construct under various target flow 
conditions, assumed to be required in the bypass reach of the river betvveen MiJner Dam and the pro posed powerhouse, 
to be located 1 .6 miles downstream, as shown in Table 1. 

Table 1. Summary of the generation, levelized net annual benefits, rate of return on investment (ROI), and levelized an­
nual revenue to the licensee for the project, as proposed to be constructed by the licensee and to be operated under vari­
ous mitigation/enhancement bypass-flow scenarios. 

Table 1. Summa,y 
of the generation, 
levelized net an­
nual benefits, rate 
of return on in­
vesbnent (ROI), 
aiJd !evellzed an­
nual revenue 10 

the licensee for 
the project, as 
proposed to be 
constructed by the 
licensee and to be 
operated under 
various mitiga­
tion/enhancement 
bypass-flow scen­
aiios. 

Bypass 

flows 

58 cfs year round 

58 cfs summer, 

l 50 cfs winter 

200 cfs year round 

300 cfs year round 

300 cfs summer, 

720 cfs winter 

Average 

generation 

(GWh) 

154 

151 

147 

143 

134 

Levelized 

annual 

benefits 

$4,233,000 

$3,995,000 

$3,665,000 

$3,305,000 

$2,522,000 

ROI 

18.6% 

18.2% 

17.6% 

17.0% 

15.6% 

Levelized 

annual 

revenues 

$482,400 

$473,400 

$460, I 00 

$447,400 

$419,400 

*62332 TI1e staffperfonned reconnaissance level feasibility studies evaluating the economk benefits of installing small 
units at the base of Milner Darn to utilize the flows that would be released at the dai11. The potential pmver facilities to be 
located at Milner Dam were sized as shown in Table 2, 
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Table 2. Milner Dam hydraulic capacity for vaiious 
environmental mitigation/enhancement bypass flows. 

Bypass flow 

58 cfs year round. 

58 cfs summer, 150 cfs winter. 

200 cfs year round. 

300 cfs year round. 

300 cfs summer, 720 cfs winter. 

Page 4] 

Unit hydraulic capacity 

50-J 50 cfs unit 

50-150 cfs unit 

200-600 cfs unit 

300-900 cfs unit 

300-900 cfs unit 
The staff evaluated the economic benefits of developing capacity at Milner Dam to utilize the bypass flows as shown in 
Table 3. 

Table 3. Sum­
mary of the 
generation, 
levelized net 
annual bene­
fits, ROI, and 
levelized an­
nual revenue 
.to the licensee 
for generating 
capacity in­
stalled at Mil­
ner Dam, for 
various mitig­
ation/ en­
hancement 
bypass flows. 

Bypass 

flows 

58 cfs. 

58-150 cfs. 

200 cfs. 

300 cfs. 

300-720 cfs. 

Average 

generation 

(GWh) 

3.8 

4.4 

11.3 

13.5 

]6.2 

Capacity 

!MW 

JMW 

3MW 

4MW 

4MW 

Levelized 

annual 

benefits 

($ 46,200) 

$ 5,000 

$304,000 

$304,000 

$525,500 

ROI 

9.5% 

11.2% 

16.4% 

]5.2% 

18.2% 

Levelized 

annual 

revenues 

$]1.700 

$]3,700 

$35,400 

$42,200 

$50,700 
Since the reconnaissance-level feasibility studies show that the addition of capacity at Milner Dam may be economically 
beneficial compared to the alternative cost of energy in the region, any license issued should include Article 308, requir­
ing that the licensees study the feasibility of installing generating capacity at the dam, and, if the installation is feasible, 
requiring the licensees to submit a plan for developing the capacity. 

111e staff evaluated the economic benefits of developing the combination of the proposed project powerhouse, and a 
power plant at the dam as shown in Table 4. 
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Table 4. Summary 
of 1evelized arum­

al benefits of 
combined devel­

opment of a 
powerhouse at 
Milner Dam as 

well as the power 
plant proposed to 

be developed 
downstream, for 
various mitiga­

tion/enhancement 
by pass f1o,vs. 

Bypass flows 

58 tfs 

58-150 cfs 

200 cfs 

300 cfs 

300-720 cfs 

Combined 

capacity 

44MW' 

45 MW 

47MW 

48MW 

48MW 

Gen. 

(GWh) 

154 

]55 

158 

156 

150 

Levelized 

annual 

benefits 

$4,233,000 

$4,238,000 

$3,969,000 

$3,609,000 

$3,048,000 

Page 42 

Levelized 

annual 

revenues 

$482,400 

$487,400 

$494,500 

$497,700 

$469,500 
FN 1. This scenario is the same as the proposed scenario with a downstream powerhouse only_, since installing a unit at 
the dam would not be economically beneficial under this bypass f1ow. 
*62333 The staff evaluated the amounts and levelized costs of water that the applicants would need to 1ease from the 
Water Bank to meet the recommended mitigation/enhancement bypass flows as shown in Table 5. 

The current cost of water from the Water Bank is $2.50 per acre-foot per year. ln its studies, the staff used a cost of$4.32 
per acre- foot, which is the levelized cost of water over 50 years, assuming that the cost of water would escalate at 5 per­
cent annually. 

Table 5. Amounts and Jevelized 
costs of the CWB needed to be 
leased from the Water BAnk to 

meet various mitigation/en­
hancement bypass flows. 

Bypass 

flows 

58 cfs 

58-150 cfs 

200 cfs 

300 cfs 

Storage 

(acre-feet) 

required 

3,586 

3,586 

11,246 

22.729 

Levelized 

average annual cost 

$15,500 

$] 5,500 

$48,600 

$98,200 
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300-720 cfs 22,729 $98,200 
The staff evaluated the net annual benefits of the project including the projected cost of the CWB water for villlous mit­
igation/ enhancement bypass flows, as shovm in Table 6. 

Table 6. Summary of the level­
ized net annual benefits of the 
project, and combined project 
(including a power plant at the 
dam) for various mitigation/ 
enhancement bypass flow re­
quirements including the level­
ized annual cost of the CWB. 

Bypass flows 

58 cfs year round 

58 cfs summer, 

150 cfs winter 

200 cfs year round 

300 cfs year round 

300 cfs summer. 

720 cfs winter 

Proposed 

project lev. 

annual 

benefits 

$4,217,500 

$3,979,500 

$3,6] 6,400 

$3,206,800 

$2,423,800 

Combined 

project lev. 

annual 

benefits 

$4,217,500 

$4,222,500 

$3,920,400 

$3,510,800 

$2,949,800 
1n order to preserve the high-flov,1-condition kayaking opportunities that occur in the April- May period in the bypass 
reach of the river below Milner Dam, the environmental staff recommends requiring the main powerhouse to be shut­
down during daylight hours in the April-May period, for the equivalent of eight full-load hours of operation (4000 cfs) 
for eight days, in accordance with proposed licen;;e Article 413. A shutdown of the main power plant during the spring 
would reduce the project generation by 42,000 k\1/h for each hour of shut down. The total reduction in project generation 
for the equivalent of 64 hours of full-load shut down is 2,688,000 kWh. At the regional levelized energy value of 85 
mills/kWh, the shutdown would reduce the project benefits by approximately $228,000 annually. The shut down would 
reduce the project generation and therefore the revenues that the licensees would receive under the power purchase con­
tract with IPC. Tbe levelized value of the lost revenues to the licensees over the license period would be approximately 
$8,400 annually. 

**43 The net annual benefits of the project including the projected cost of the spring bypass flow for kayaking under and 
for the other various mitigation/enhancement bypass flows, and the revenues to be received by the licensees are shown in 
Table 7. 

Table 7. Summary 
of the licensees' 
levelized annual 
revenues, and the 
levelized net an­
nual benefits of 
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the project as pro­
posed, and the 
combined project 
(including a 
power plant at the 
darn) for various 
water quality and 
fishery mitigation/ 
enhancement by­
pass flow require­
ments, including 
the levelized an­
nual cost of the 
CWB, and the 
cost of plant shut­
down for kayak­
ing mitigation. 

Bypass f1ows 

58 cfs year round. 

58 summer,. 

150 cfs winter. 

200 cfs year 
round. 

300 cfs year 
round. 

300 cfs srnruner,. 

720 cfs winter. 

Proposed 

project lev. 

annual 

benefits 

$3,989,500 

$3,751,500 

$3,388,400 

$2,978,800 

$2, l 95,800 

Proposed Combined Combined 

project project lev. project 

licensee annual licensee 

revenues benefits revenues 

$474,000 $3,989,500 $474,000 

$465,000 $3,994,500 $479,000 

$451.700 $3,692,400 $486,l 00 

$439,000 $3,282,800 $489,300 

$4] 1,000 $2,721,800 $461,100 

*62334 The benefits and revenues for the combined project development scenario, as shown in on Table 7 ., is the same 
as for the proposed project, with a downstream powerhouse only, because installing a unit at the dam would not be eco­
nomically beneficial under a 58-cfs bypass flow. 

The levelized net annual benefits and revenues of the project to the licensees and IPC under the purchase power contract 
between the tv-,10 with the mitigation/enhancement provisions discussed herein are summarized in Table 8 (without the 
generating unit at the dam) and Table 9 (with the generating unit at the dam). 

Table 8. Summary of 
levelized net annual be­

nefits and revenues to 
the licensees and !PC 

with mitigation/en­
hancement provisions 
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without a generating unit 
at the dam. 

Total Project Benefits 

or Revenues as proposed 

. 58 cfs Summer, 

. I 50 cfs Winter 

Loss of Benefits or 

Revenues for Proposals 

.200 cfs Bypass Flow 

.Water Bank Purchase 

.8-day Kayaking Flows 

. Total Mitigation Costs 

.Total Project Benefits 

,or Revenues as Mitig-
ated 

Table 9. Summary of 
levelized net annual be­

nefits and revenues to 
the licensees and ]PC 

with mitigation/en­
hancement provisions 

without a generating unit 
at the dam 

Total Project Benefits 

or Revenues as proposed 

. 58 cfs summer, 

.150 cfs Winter 

Loss or Benefits or 

Revenues for Proposals 

.200 cfs Bypass Flow 

.Water Bank Purchase 

.8-day Kayaking Flows 

. T ota1 Mitigation Costs 

. Total Project Benefits 

.or Revenues as Mitig-
ated 

Project 

$3,979,500 

330,000# I 3,300 

33.100 

228,000 

591,100 

$3,388,400 

Project 

$3,979,500 

26,000 

33,l 00 

228,000 

287,l 00 

$3,692,400 

Pa.e.e 45 

To Licensees To JPC 

$473,400 $3,506, I 00 

316,700 

0 33.100 

8,400 219,600 

2],700 569,400 

$451,700 $2,936,700 

To Licensees To!PC 

$473,400 $3,506, J 00 

(21,100) 47,100 

0 33,100 

8,400 219,600 

(I 2,700) 299,900 

$486,100 $3,206,300 

Because the economic studies for the pro posed project, for all cases evaluated, show that the project power costs less 
than the levelized alternative regional cost of power, the project is economically beneficial. Because the applicants have 
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entered into a contract to sell all of the project power to JPC, tbe proposed project is financially feasible. 

TI1e applicants stated that the primary purpose of proposing this project is to provide revenues to aid in paying for the 
dam rehabilitation, previously discussed in the Project *62335 Safety section of this assessment. ln 1984, the cost ofre­
habi1itating Milner Dam was projected to be approximately $7 million. The staff estimates the mini.mum long-tenn annu­
al carrying charges of financing the work to be approximately $700,000. The annual revenues that the applicant would 
receive from !PC under the power purchase contract are projected to range from about $4 J 1,000 to about $489,000 for 
the various bypass-flow scenarios evaluated, so that the applicants \Vould be required to provide from about $200,000 up 
to about $300,000 of the annual debt service from irrigation revenues. 

Need.for Power 

The Nonhwest Power Planning Council's (NPPC) August 1988 draft update of its 1986 Nonhwest Power Plar (Update) 
shows regional resource deficits in the NPPC area in about ] 992 and 2000 with medium-high and medium- low load 
growth scenarios, respectively. A medium load growth scenario, developed cooperatively with the Bonneville Power Ad­
ministration (BPA) and included in the Update but not in the Update resource portfolios, could produce deficits about 
l 996. All three of these forecasts are considered to be egualJy probable in the probability distribution ofload uncel1ainty 
assumed for development of the Update power plan. The high load projection could produce deficits by l 991, and under 
the low load scenario deficits would not occur before 2010. The probability distribution assumes a 76 percent probability 
that load will equal or exceed the medium-low load growth scenario. 

The 1988 projections of the Pacific Nol1h west Utilities Conference Committee (PNUCC) project that regional resource 
deficits would occur in about J 994-1995 under medium load grov.rth assumptions. 

**44 NPPC, BPA, and PNUCC all acknowledge that resource deficits could occur on the investor-owned utility (JOU) 
systems in the NPPC area before occuning in the NPPC area as a whole. The PNUCC shows JOU deficits occur Jing as 
early as 1992-1993 under medium load growth assumptlons and currently planned power purchases from BPA. The 
NPPC Update states that there has been little evidence to date that the NPPC area is moving toward coordinated resource 
development (the primary theme upon which the plan is fonnulated). Public utilities in the area are said to perceive the 
BPA future as being uncertain and to seek a higher degree of independence from EPA. This same perception of an uncer­
tain funire has discouraged JOU's from placing any significant amounts ofload on the BPA system. Many ofNPPC's area 
high load growth areas are served by JOU's that have fewer resources to meet their power requirements than the publicly 
owned systems. The absence of area wide coordinated planning could cause resource deficits on the IOU systems as 
early as) 989 and a need for additional generating resources on the IOU systems as early as 1993, under a medium-high 
load scenario. 

Based on these predictions, a need for power could exist in the NPPC area any time from the early J990's to late l 990's, 
and hydro resources coming on-line in the early 1990's could be useful in meeting a small part of that need for power. 
NPPC has also identified 630 average MW of new hydro power potential that adheres to development constraints im­
posed by the federal stream protection program and the NPPC protected areas program. The proposed project could 
provide a small portion of this hydro requirement. 

Allernatives to the Proposed Project 

Because the applicants are not electric utilities, the available options are to construct or not construct the project. If the li­
cense is not issued, the project would not be constructed, and the power that would have been developed from a renew­
able resource would be lost and eventually would have to be provided using nonrenewable fuels. 

lfthe license is not issued, the applicants will not receive power generation revenues) and would therefore have to 
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provide the total costs for the Milner Dam rehabilitatjon from irrigation revenues. 

Exhibits 

Page 4 7 

The following sections of Exhibit A and Exhibit F drawings, filed July 27, 1988, con fonn to the Commission's rules and 
regulations and should be approved and made a part of the JlCense: 

Exhibit A - Section IIJ Turbine and Generator, Section JV Electrical Transmission, and Section V Accessory Equipment. 

Exhibit F 

Exhibit FERC No. 

F-1 2899-1 

F-2 2899-1 

F-3 2899-3 

F-4 2899-4 

F-5 2899-5 

F-6 2899-6 

F-7 2899- 7 

F-8 2899-8 

F-10 2899-l 0 

F-l l 2899-11 

F-12 2899-12 

FN 1. All elevations are relative to mean sea level. 

*62336 Elizabeth A. Moler, Commissioner, concurring: 

Title 

Key and General Plans 

and Canal Sections 

Canal and Forebay 

Embankment Sections 

Headworks and Wasteway 

Plans, Sections & Details 

Control Structure 

Plan and Sections 

Intake Structure 

Plan and Section 

Powerhouse and Vicinity 

Plan, Profile and Sections 

Powerhouse Plans 

Powerhouse Sections 

Milner Dam Rehabilitation 

Plan 

New Spillway Plan 

and Section 

Darn Embankment Sections 

I support the Commission's expedited action issuing the license in this proceeding. I do so principalJy because of the 
need to act quickly so that the applicants will be able to obtain the funds necessary to strengthen the dam. 

I am aware that there are irnp011ant water law issues embodied in this case. The order is consistent with the Commis­
sion1s prior actions interpreting its statutory responsibilities under Section 1 0(a)( 1) of the FPA;IFNIJ however, it repres­
ents the first time] have pa.11icipated in a case involving this pai1icu]ar matter of statutory interpretation. Ordinarily l 
would have asked to delay this case until I had a lengthier opportunity to review the legal issues presented. In this case, 
however, the public safety issue argues against a delay. 
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**45 J would note that the United States Comt of Appeals for the Ninth Clrcuit is currently consldering a case involving 
the Commission's interpretation of Section ]O(a)(l ).1}-;-.:.?:J 

I await the results of that litigation with interest. J do not want my participation in thls case to indicate that J have come 
to any definitive legal conclusion on the matter. 

FN1. See, e.g., Horseshoe Bend Hydroelectric Company. 42 FERC ~161, 072. 

FN2. ate of Calif ex. rel. Waler Resources Control Board v. FERC (9th Cir. No. 87-7538). 

Federal Energy Regulatory Commission 

45 FERC P 61423, 1988 WL 246992 (F.ER.C.) 
END OF DOCUMENT 
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BEFORE THE DEPA1"(TMENT OF Vl1ATER RESOlJRCES 
OF TIIB ST A TE OF IDAHO 

IN THE MATTER OF LICENSING WATER 
RJGHT PERMIT NO.01-7011 IN THE NAME 
OF TWIN FALLS CANAL COMPANY AND 
NORTH SIDE CANAL COMPANY 

) 
) 
) 
) 
) 

NOTICE OF INTENT 
TO ISSUE LICENSE 

On Jw1e 29, 1977, the Idaho Department of Water Resources ("Department) issued Water 
Right Pem1it No. 01-701 l to Twin Falls Canal Company and North Side Canal Company 
("Perniit Holders") with a p1iority date ofl\1a.rch 30, 1977. Perniit No.01-7011 authorized the 
year-roillld diversion of 12,000 cfs from the Snake River at Milner Dam for hydropower 
purposes and was issued without any subordination condition. Proof of construction of works 
and application of water to beneficial use was due on or before June 1, 1982. 

On March 31, 1982, the Department approved an application for extension of time that 
extended the proof of beneficial due date to JWJe 1, 1987. On March 4, 1987, the Department 
approved a second application for extension of time that extended the proof of beneficial due 
date to November 1, 1990, and added the follo,ving subordination condition to the permit: 

TI1e rights for use of water acquired under this permit shall be junior and 
subordinate to all other rights for the consumptive beneficial use of water, otl1er 
than hydropower and groundwater recharge within the Snake River Basin of the 
state ofTdaho that are initiated later-in-time than the priority oftliis permit and 
shall not give rise to any right or claim against any future rights for the 
consumptive beneficial use of water, other than hydropower and groundwater 
recharge within the Snake River Basin of the state ofldaho initiated later-in-time 
than the priority of this permit. 

On October 30, 1990, the Department approved a third application for extension of time 
that extended the proof of beneficial due date to May l, 1992. The application for extension 
stated that the Federal Energy Regulatory Commission ("FERC") issued the Permit Holders and 
the Idaho Power Company a license for Milner Project No. 2899 on December 15, 1988 (45 
FERC 161,423). On April 28, 1992, the Department approved a fourth application for extension 
of time that extended the proof of beneficial due date to November 1, 1993. 

The Permit Holders submitted proof of beneficial for Permit No. 01-7011 on November 
1, 1993, pursuant to Idaho Code § 42-217. The field examination report completed by Charles E. 
Brockway, P.E. on October 29, 1993, recommends that tlle water right be licensed for a total 
diversion rate of 5,714.7 cfs for use at the Mimer Power Plant. Proof of beneficial use having 
been submitted under the pem1it, the Department is prepared to issue a license for the water right 
pursuant to ldal10 Code § 42-219. CoW1sel for the Permit Holders has orally requested that ilie 
Department issue a license for the water right. 
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The Department received wTirten requests for notice for an opportunity to be heard on the 
fonn of the subordination condition to be included on the license for Water Right No. 01-7011 
from the Bingham Ground Water District on January 11, 2007; from the Idaho Ground Water 
Appropriators, Inc. on February 7, 2007, for and on behalf of its grmmd waler districts and other 
members, represented by the law firm of Racine Olson Nye Budge & Bailey, Chartered; aJ1d 
from the Mud Lake Water Users, Independent Water Users, Jefferson Canal Co., Monteview 
Canal Co., and Producer's Canal Co., on Ap1il 16, 2007, represented by the law firm of Holden, 
Kidwell, Hahn & Crapo, P.L.L.C. 

NOW THEREFORE NOTICE IS HEREBY GIVEN that the Depaiiment will accept and 
consider ,vritten Comments from the Permit Holders and other interested persons or entities 
addressing the fom1 of the subordination condition that should be included on the license for 
Water Right No. 01-7011. Any Comments submitted should be addressed to Director, Idaho 
Depaiiment of Water Resources, P.O. Box 83720, Boise, Idaho 83720-0098 and received by the 
Department or post marked on or before October 10, 2007. 

,rL 
DA TED this f: ~ day of September 2007. 

~{<1~b 
DAVID R. TUTHILL, JR. U 
Director 
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CERTIFICATE OF SERVICE 
_Jrv, 

I HEREBY CERTIFY that on this 2 ,.__ day of September 2007, I caused a true 
and correct copy of the foregoing Notice of Intent to Issue License to be sent by U.S. Mail, 
postage paid to the following: 

John A. Rosholt, Esq. 
Barker Rosholt & Simpson LLP 
I 13 Main Avenue West, Suite 303 
P.O. Box485 
Twin Falls, ID 83303-00485 

Randall C. Budge, Esq. 
Racine Olson Nye Budge & Bailey 
20 l East Center Street 
P.O. Box 1391 
Pocatello, Idaho 83204-139 l 

Kent W. Foster, Esq. 
Robert L. Harris, Esq. 
l 000 Riverwalk Dr. Suite 200 
P.O. Box 50130 
Idaho Falls, ldal10 83405 

i 

Craig B. Evans, Chairman 
Bingham Ground Water District 
1725 Riverton Road 
P.O. Box 1268 
Blackfoot, Idaho 83221 

Lyle Swank, Manager 
Department of Water Resources 
Eastern Regional Office 
900 North Skyline Dr., Ste A 
Idaho Falls, ID 83402-1718 

Allen D. Men-itt, Manager 
Department of Water Resources 
Southern Regional Office 
1341 Fillmore Street, Suite 200 
Twin Falls, ID 83301-3380 

B ~, 

1 J(/ IC~~ t1Jl/)t., 
'--Victofia Wigle ; l 

Administrative AssistanHo the Director 
Idaho Department of Water Resources 
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BINGHAM 
ROUNDWATER 

DISTRICT 

liECEIVED 

JAN · •. '.~- 7 

OEPARTMEN1 OF 
NATERRFSnl!Rr.U 

P.O. BOX 1268 
1725 Riverton Road 
Blackfoot, Idaho 83221 

January 9, 2007 

1Jahu De;partment of.Water Resou~s / 
Interim Director, David Tuthilll · \,/Y'/ 
322 E Front St., P.O. Box 83720 
Boise, ID 83 720-0098 
Ph: (208) 287-4800 
Fx: (208) 287-6700 

Dear Mr. Tuthill: 

Re: Milner l-lydropower Permit O 1-7011 

Phone (208)684-9634 
Fax (208) 785-4299 

bingha.mgroundwtr@cableone.net 

Mailed on_--2.,J_-_fJ_;/ __ o/_,__,_).:...c_0 c-'-·7 

Bingham Groundwater District requests that the above referenced water right be granted license status 
only if fully subordinated. We also request that we be included as a protestant if there is any action 
taken by the ldaho Department of Water Resources on this right other than full subordination. 

Yours truly, 

/ ------;-:21:~ 7 (', ,-,7 "'/ -

Craig B. Evans, Chainnan, Board of Di reel ors 
Bingham Groundwater District 
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L_AW OFFICES OF 

LDUIS F, RACINE <11>!7-~00SJ 

WILLIAM D. Oi....SON 

W. MARCUS W, NYE 

RANDALL C. BUDGE 

RACINE OLSON NYE BUDGE & BAILEY 
CHARTERED 

JOHN A.. BAILEY, JR. 

JOHN R. GOODELL" 

JOHN B. JNGELSTROM 
DANIEL. C. GREEN•• 

f/RENT 0. ROCH£ 

l(!RK B. HADLE>' 

FRED .J. LEWIS 

1.-\tTCHELL W. BROWN 
ERIC L, OLSEN 

CONRAD J. A!KEN••• 

RlCHAFl.O A. HEAl'?:N, M.D.t 

DAV!D E. ALEXANDERtT 

LANE V. ERICKSON"" 

PA.TRfCK N. GEORGE'' 

SCOTT J. SMITH 

STEPHEN J. MUHONEN 
BRE.NT L, WHITING 

JUSTIN R. ELLIS 

JOSHUA O. JDHNSDNi 

JONATHON 5, a,·1NGTON 

DAVE BAGLEY 

CAROL TIPF't VOLYNt:i: 

1 M0f.,iAS J. BUO,'.;;E. 

CANDICE M. MCHUGH••• 

v 
David R. Tuthill, Jr., Director 

20J EASl CENTER STREET 

POST OFFICE BOX \ 39 \ 

POCATELLO, JOAHD 83204·1 391 

TELEPHONE 1208) 232-6 I 01 

FACSIMILE: 1201:!.J 232-61 09 

www. racme)aw. nel 

SENDER'S E-MAIL ADDROc:55: rcb(furocinelav..net 

February 5, 2007 

ldahD Department of Water Resources 
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This letter requests that the Idaho Ground Water Appropriators (IGWAJ, acting for and on 
behalf of its ground water districts and other members, be advised of any notices, c01respondence 
or actions taken by the Idaho Department of Water Resources (Department) with regards to Permit 
No. 01-7011, the Milner D.:u,i t11ing of'! win Falls and North Side Canal Companies. 

This Application was originally filed by Twin Fails Canal Company (TFCC) and North Side 
Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for power 
purposes at Milner Dam. Notice of the Application was pubtished May 16 and 26, 1977. At that 
time, well before the Swan Falls controversy and resulting settlement, there was a widespread 
assumption and belief that all power rights were subordinate to all upstream depletions. After the 
publication, we are informed by Department representatives and upstream users that numerous 
inquiries were made to the Department expressing concerns about the Application aod whether 
protests were needed to protect their interests. In response, Department representatives, including 
then Eastern Region Manager and District One Walermaster, Ronald D. Carlson, provided assurance 
that the proposed hydro power water rights were unquestionably subordinated to all upstream uses 
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and development and tirnt there was no reason to be concerned or protest the Application. Protests 
were not filed in reasonable reliance upon these representations. 

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes. 
Appropriate and necessary conditions including subordination were omitted by the Department for 
reasons unknown. Proof of beneficial use was originally due June 1, l 982. However, the proof of 
beneficial use due date was changed several times wilb the latest approval requiring proof of 
beneficial use on November 1, l 993. Proof of beneficial use was submitted by the applicant on 
October 30. 1993. and the permit is waiting for action by the Department. 

Upon review of lbis permit file, lGWA believes that any license issued for the above permit 
must include a condition that is consistent with Policy 32 of lbe State Water Plan adopted and 
approved by the Jdaho Water Resources Board and codified at Idaho Code §42-1736B and the 
Department's recommendations in the SRBA that recognize that lbere is a "zero flow" at Milner 
Dan1 (see recommendations for example for water right numbers 2-200, 2-201, 2-223, 2-224, and 
General Provision No. 4 for Basin 02). 

Any license for this water right must include a condition that subordinates this water right 
ro all existing and future uses, including recharge water rights in order to not violate stale law or 
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer. 
To do otherwise would deprive interested parties and adversely affected right holders of due process 
and an opporrunity to be heard by reason of the above-described representations of the Department 
at the time of publication, At a minimum, the Application would need to be re-advertised under 
these irregular and unusual circumstances. 

Thus, IGW A respectfully requests that it be advised of any notices, correspondence, or other 
actions the Department may take with regards to Permit No. 01-701 L Please direct any 
correspondence or documents to me at Racine, Olson, Nye, Budge & Bailey, Chartered, P,O. Box 
13 91 , Pocatello, Idaho 83204-1391. 

RCB:rr 
cc: JGWA: 

Tim Deeg, President 
Lynn Tominaga, Executive Director 
Executive Committee 

Idaho Water Resource board: 
Jerry Rigby, Chairman 
Hal Anderson, Secretary 
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Re: Permit No.01-7011 - Twin Falls Canal Co. & Nmthside Canal Co. Hydropower 
Permit 

Dear Director Tuthill: 

This letter requests that we, acting on behalf of Mud Lake Water Users, Independent Water 
Users, Jefferson Canal Co., Monteview Canal Co., and Producer's Canal Co., be advised of any 
notices, correspondence or actions taken by the Idaho Department of Water Resources with regards 
to Permit No. OJ -7011, the Hydropower Application for Permit filed by Twin Falls and Northside 
Canal Companies for hyrdropower generated at Milner Dam. 

Enclosed with this letter is a similar letter prepared by Randy Budge on behalf of Idaho 
Groundwater Appropriators (]GWA). We have reviewed this letter, and concur with its contents. 
Just like IGWA, we believe this permit is significant, particularly to those water users located 
upgradient to Milner Dam. Thus, we respectfully request we be advised of any notices, 
correspondence, or other actions the Depattment may take with regards to Permit No. 01-701 I. All 
correspondence or documents may be sent to Holden, Kidwell, Hahn & Crapo, PLLC, PO Box 
50130, Idaho Falls, ID 83405-0130, with attention directed to either Kent W. Foster or Robert L. 
Harris. We appreciate your attention lo this matter. [f you have any questions or concerns regarding 
our request, please do not hesitate to contact us. 



David R. Tuthill, Jr. 
l daho Department of Water Resources 
April 13, 2007 
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Enclosure 

c: Mud Lake Water Users, Inc. 
Independent Water Users 
Jefferson Irrigation Dislricl 
Montcvicw Canal Co. 
Producer's Irrigation District 

Sincerely, 

Robert L. Harris 
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C. 
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IDAPA 37 
TITLE 03 

CHAPTER 08 

37.03.08 - WATER APPROPRIATION RULES 

000. LEGAL AUTHORITY (RULE 0). 
The Director of the Department of Water Resources adopts these rules under the authority provided by Section 42-
1805(8), ldaho Code. (7-1-93) 

001. TJTLE AND SCOPE (RULE 1 ). 

01. 

02. 

Title. 

Scope. 

(7-1-93) 

(7-1-93) 

a. Background and Purpose. The J 985 Idaho Legislature authorized reallocation of certain 
hydropower water rights to new upstream beneficial uses. The reallocation is to be accomplished using statutes 
designed to provide for the appropriation of unappropriated public water supplemented by a public interest review of 
those reallocations which significantly reduce existing hydropower generation. These rules provide the procedures 
for obtaining the right to divert and use unappropriated public water as well as water previously appropriated for 
hydropower use which has been placed in trust \Vith the State ofldaho and is subject to reallocation. Guidelines are 
provided for the filing and processing of applications, and criteria are established for determining the actions to be 
taken by the Director. (7-1-93) 

b. Scope and Applicability. These rules are applicable to appropriations from all sources of 
unappropriated public water in the state of ldaho under the authority of Chapter 2, Title 42, Jdaho Code. Sources of 
public water include rivers, streams, springs, lakes and groundwater. The rnles are also applicable to the reaflocation 
of hydropower water rights held in trust by the state of Jdaho. The rules are applicable to all applications to 
appropriate water filed with the Department of Water Resources prior to the effective date of these rules upon which 
an action to approve or deny the application is pending and to all applications filed subsequent to adoption of the 
rules and regulations. In addition, the rules are applicable to existing permits to appropriate water required to be 
reviewed under the provisions of Section 42-203D, ldaho Code. (7-1-93) 

002. WRITTEN INTERPRET A TJONS (RULE 2). 

003. ADMINISTRATIVE APPEALS (RULE 3). 

004. - 009. (RESERVED). 

010. DEFINITIONS (RULE l D). 
Unless the context othenvise requires, the foU0wing definitions govern these rules: 

01. Acre-Foot (AF). A volume of water sufficient to cover one (1) acre ofland one (1) foot deep and is 
egual to forty-three thousand five hundred sixty (43,560) cubic feet. (7-1-93) 

02. Advertisement. The action taken by the Director to provide notice, usually by publication of a 
legal notice in one ( l) or more newspapers, of a proposed appropriation or other notice required in administration of 
his duties and responsibilities. (7-1-93) 

03. Applicant. The person, corporation, association, firm, governmental agency or other entity, or the 
holder of a pem1it being reprocessed pursuant to Section 42-203D, Idaho Code, who initiates an appropriation of 
water or related water matter for the Director's consideration. (7-1-93) 

04. Application for Permit. The written request to the department on forms furnished by the 
department proposing to appropriate the public waters or trust waters of the state. (7-1-93) 

05. Board. The Idaho Water Resource Board. (7-1-93) 
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06. Beneficial Use. One (]) or more of the recognized beneficial uses of water including but not 
limited to, domestic, munjcipal, irrigation, hydropm.ver generation, industrial, commercial, recreation, stochvatering 
and fish propagation uses for \Vhich pennits to appropriate water can be issued as well as other uses which provide a 
benefit to the user of the water as detennined by the Director. Jndustrial use as used for purposes of these rules 
includes, but is not limited to, manufacturing, rninlng and processing uses of water. (7-1-93) 

07. Cubic Foot Per Second {CFS). A rate of flow approximately equal to four hundred fo1ty-eight and 
eight-tenths (448.8) gallons per minute and also equals fifty (50) Jdaho miner's inches. {7-1-93) 

08. DCMI. An acronym for domestic_, commercial, municipal and industrial. ln these rules it 
designates cenain classes of these uses presumed to satisfy public interest requirements. Domestic use, for purposes 
of this definition, is '-Vater for one or more households and water used for all other purposes including irrigation of a 
residential lot ln connection with each of the households where the diversion to each household does not exceed 
thirteen thousand (] 3,000) gallons per day. A Isa for purposes of this definition, commercial, munjcipal and industrial 
uses are any such uses \.vhich do not deplete the system containing the trusl water more than two (2) acre feet per day. 

09. 

I 0. 

Department. The Idaho Department of Water Resources. 

Director. The Director of the Idaho Deparnnent of Water Resources. 

(7-1-93) 

(7-1-93) 

(7-1-93) 

11. Legal Subdivision. A tract of land described by the government land survey and usually is 
described by government lot or quarter-quarter, section, township and range. A lot and block of a subdivision p1at 
recorded with the county recorder may be used in addition to the quarter-quarter, section, tov•mship and range 
description. (7-1-93) 

12. Permit or \iVater Right Permit. The water right document issued by the Director authorizing the 
diversion and use of unappropriated public \vater of the state or water held in trust by the state. (7-1-93) 

13. Priority, or Priority of Appropriation, or Priorit}' Date. The date of appropriation established in 
the development of a water right. The priority of a water right for public water or trust water is used to detennine the 
order of water delivery from a source during times of shortage. The earlier or prior date being the better right. 

(7-1-93) 

14. Project ·works. A general renn ·which includes diversion works, conveyance works, and any 
devices which may be used to apply the water to the intended use. Improvements \Vhich have been made as a result of 
application of water, such as land preparation for cultivation, are not a part of the project works. {7-1-93) 

15. Single Family Domestic Purposes. Water for household use or livestock and water used for all 
other purposes including irrigation ofup to one half(l/2) acre of land in.connection with said household where total 
use is not in excess of thirteen thousand (13,000) gallons per day. (7-1-93) 

16. Subordinated Water Right. A \.Vater right used for hydropower generation purposes that is subject 
to depletion without compensation by upstream water rights which are initiated later in time and which are for a 
purpose other than hydropower generation purposes. (7-1-93) 

17. Trust Water. That portion of an unsubordinated water right used for hydropower generation 
purposes which is in excess of a minimum ~;tream flow established by state action either with agreement of the holder 
of the hydropower right as provided by Sc;:ction 42-203B(5), ldaho Code or without an agreement as provided by 
Section 42-203B(3), Idaho Code. (7-1-93) 

18. Unappropriated \"\1ater. The public water of the state ofldaho in streams, rivers, lakes, springs or 
groundwater in excess of that necessary to satisfy prior rights including prior rights reserved by federal law. (7-1-93) 

OJI. --024. (RESERVED). 

025. GENERAL DESCRIPTION OF THE PROCEDURE TO BE USED FOR ALLOCATION (RULE 25). 
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01. Applications to Appropriate Unappropriated \Yater and Water Held in Trust. Applications to 
appropriate unappropriated water and water held in trust as provided by Section 42~203B(3), Idaho Code, will be 
evaluated using the criteria of Section 42-203A, Idaho Code, which requires an assessment to be made of the Impact 
of the proposed use on water availability for existing water rights, the adequacy of the \1-1ater supply for the proposed 
use, whether the application is filed for speculative purposes, the financial ability of the applicant to complete the 
project, and the effect of the proposed use on the local public interest. {7-1-93) 

02. Applications to Approprjate \Vater from Sources Held by State in Trust. Applications to 
appropriate \.Vater from sources on which the state holds water in trust, pursuant to Section 203B(5), Idaho Code, will 
be processed in a three-step analy_sis. Evaluation will consider the purposes of"trust water" established in Section 42-
203B, Idaho Code. (7-1-93) 

a. First, the proposed use must be evaluated using the procedures and criteria of Section 42-203A, 
Idaho Code. 1f all criteria of Section 42-203A(5), Idaho Code, are satisfied, the application may be approved for 
unappropriated water. If the application does not satisfy the criteria ofSectioTI 42-203A(5) b, c, d, and e, Idaho Code, 
or is found to reduce the water to existing water rights other than those held in trust by the state, the application will 
be denied. Jf the application satisfies all criteria of Section 42-203A{5), ldaho Code, except Section 42-203A(5)a, 
ldaho Code, but is found to reduce water held in trust by the state, the application will be reviewed under criteria of 
Section 42-203C. ldaho Code. (7-1-93) 

b. Second, Section 42-203C, ldaho Code, requires a determination of whether the proposed use will 
significantly reduce, individually or cumulatively with existing uses and other uses reasonably likely to exist within 
twelve months of the proposed use, the amount of trust water available to the holder of the water right used for power 
production that is defined by agreement pursuant to subsection (5) of Section 42-203B, ldaho Code (hereinafter 
tem1ed "significant reduction"). Ifa significant reduction will not occur, the npplication may be approved without an 
evaluation of the public interest criteria of Section 42-203C(2), Idaho Code. (7-1-93) 

c. Third, based upon a finding of significant reduction, the proposed use \vill be evaluated in tenns of 
the public interest criteria of Section 42-203C(2), Jdaho Code. (7-1-93) 

026. - 029. (RESERVED). 

030. LOCATION AND NATURE OF TRUST WATER (RULE 30). 

01. Snake River Water Rights Agreement. The legislation ratifying the Snake River water rights 
agreement between the state ofldaho and Idaho Power Company places in trust a part of the flo\.VS available to ldaho 
Power Company under its hydropower water rights in the Snake River Basin between Swan Falls Dam and Milner 
Dam. The flows subject to the trust water provisions and reallocation under Section 42-203C{2), ldaho Code, are as 
follows: (7-1-93) 

a. Trust water flows under the Snake River water rights agreement are located in the Snake River 
between Swan Falls Darn located in Section 18, Township 2 South, Rangel East, Boise Meridian (B.M.) and Milner 
Dam located in Sections 28 and 29, Township 10 South, Range 21 East, Boise Meridian (B.M.) and all surface and 
groundwater sources tributary to the Snake River in that reach. (7-1-93) 

b. Surface water and groundwater tributary to the Snake River upstream from Milner Dam is not trust 
water. After giving notice and considering public comment, the Director will designate the area In which groundwater 
is presumed to be tributary to the Snake River upstream from Milner Dam. Modification or changes in the designated 
boundary may be made only after providing notice and considering public comment. The area presently designated as 
tributary to the Snake River in the Milner Dam to Swan Falls Darn reach is nppended to these rules (See Attachment 
A in APPENDIX A located at the end of this chapter), for infomrntion purposes only. (7-1-93) 

c. Trust water flows under the Snake River water rights agreement are those occuning in the Snake 
River and tributaries in the geographic area designated in Rule Subsection 030.0 l .a. which exceed the established 
minimum stream flows but are Jess than the ·waler rights for hydropower generating facilities in the Swan FaJJs Dam 
to Milner Dam reach of Snake River, to the extent such rights were unsubordinated prior to the Snake River water 
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rights agreement. Minimum average daily Dows have been established by action of the Water Resource Board and 
legislature at the U.S. Geological Survey gauging station located near Murphy (Section 35, Township J South, Range 
1 West B.M.) in the amount of three thousand nine hundred (3900) cfs from April 1 to October 31 and five thousand 
six hundred (5600) cfs from November l to March 31, and at Milner gauging station located in Section 29, Tovn1ship 
i 0 South. Range 21 East, B.M. in the amount of zero (0) cfs from January l to Deternbcr 31. (7-1-93) 

02. Trust \Vater Created by State Action. Section 42-203B(3), Idaho Code, provides that trust water 
can be created by state action establishing a minimum flow without an agreement with the holder of the hydropo\.ver 
water right. Allocation of trnst water so established will be pursuant to state la\.v except the criteria of Section 41-
203(, ldaho Code, will not be considered. (7-i-93) 

03. Sources of Public \Vater Not Trust \\later. The folio'wing sources of public water are not trust 
water and are not subject to the public interest provisions of Section 42-203C, Idaho Code: (7-1-93) 

a. Sources or tributaries to sources upon which no hydropower generating facilities are located 
downstream within the state of1daho {Example - Salmon River). (7- 1-93) 

b. Sources or tributaries to sources which have a state hydropower water right pennit or license or 
Federal Energy Regulatory Commission license which have not been subordinated, and the state of Jdaho has not 
entered into an agreement with the holder of the hydropower water right pursuant to Section 42-203B(2), Idaho Code, 
and the State of Idaho has not established a minimum stream flow for purposes of protecting hydropower generation. 

(7-J-93) 

c. Sources or tributaries to sources for which a state hydropower water right permit or license, or the 
Federal Energy Regulatory Commission license included a subordination condition. Such flows are considered to be 
public waters subject to appropri,nion under the provisions of Section 42-203A, Idaho Code {Example - Snake River 
downstremn from Murphy gauging station). (7-1-93) 

d. Flows in excess of established rights including rights used for hydropower purposes. Such flows 
are unappropriated waters subject to allocation under Section 42-203A, Idaho Code. (7-1-93) 

e. Flows in the Snake River upstream from Milner Dam and all surface and groundwater tributaries to 
that re<1ch. Such flmvs are subject to allocation under Section 42-203A, Idaho Code, \vithoui consideration of water 
riglns existing downstream from Milner Dam (Reference: 42-203B(2), Idaho Code). (7-1-93) 

031. -- 034. (RESERVED). 

035. APPLICATION REQUIREMENTS (RULE 35). 

01. General Prov:isfons. (7-J-93) 

a. No person shall commence the construction of any project works or commence the diversion of the 
public water or trust water of the state of Idaho from any source or change the point of diversion, place, period or 
nature of use of any existing water right without first having filed an application for permit to appropriate the water or 
other appropriate form with the department and received approval from the Director, unless exempted by these rules 
or by statute. (7-1-93) 

b. Any person proposing to commence a diversion of the public water or the trust water of the state of 
Idaho from a groundwater source for single family domestic purposes is exempt from the application and pennit 
requirements of Rule Subsection 035.01.a. Any person proposing to add a single family domestic use to an existing 
groundvvater diversion including one used for single family domesrjc purposes is exempt from the provisions of Rule 
Subsection 035.0l.a. (7-J-93) 

c. Any person- watering livestock directly from a natural stream or natural lake without the use of a 
constructed diversion works is exempt from Rule Subsection 035.0l .a. (7-1-93) 

d. All applications for permit to appropriate public water or trust water of the state ofidaho shsll be 
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on the form provided by the department entitled "Application for Permit to Appropriate the Public Waters of the State 
of Idaho" and shall include all necessary infom1ation as described in Rule Subsection 035.03. An application for 
pennit that is not complete as described in Ru}e Subsection 035.03 ivill not be accepted for filing and wiJJ be returned 
along with any fees submitted to the person submitting the application. No priority will be established by an 
incomplete application. Applications meeting the requirements of Rule Subsection 035.03. will be accepted for filing 
and will be endorsed by the depanment as to the time and date received. The acceptability of applications requiring 
clarification or corrections shall be detem1ined by the Director. (7-1-93) 

e. The department will correspond 1.-virh the applicant concerning applications wlJich have been 
accepted for filing by the department which require clarificatlon or correction of the information required by Rule 
Subsection 03 5.03. 1 f the additional or corrected infom1ation is supplied after thirty (30) days, the priority date of the 
application will be detennined by the date the additional or corrected information is received by the deparnnent 
unless the applicant has requested within the thirty {30) day period additional time to provide tbe infonnation, has 
shown good reasons for needing additional time, and the Director has granted additional time. (7-1-93_) 

f. Failure to submit the additional or corrected infonnation is cause for the Director to void the 
department's records of the application. (7-1-93) 

02. Effect of an Application. (7-1-93) 

a. Any application, whether fi!ed before or after promulgation of these rules, which seeks to 
appropriate water from a source upon which the state holds trust \vater shall be considered an application for 
appropriation of unappropriated water. If the Director determines unappropriated water is not available, the 
application, if otherwise approvable, will be re\1ic\ved for compliance with provisions of Section 42-203C, Idaho 
Code. (7-1-93) 

b. The priority of an application for unappropriated or trust water is established as of the time and date 
the application is received in complete form along with the statutory fee in any official office of the department. The 
priority of fhe application, remains fixed unless changed by action of the Director in accordance with applicable law. 

(7-1-93) 

c. J\n application for permit to appropriate water is not a water right and does not authorize diversion 
or use of water until approved by the Director in accordance with statutes in effect at the time the application is 
approved. (7-1-93) 

d. An applicant's interest in an application for pem1it to appropriate water is personal property. An 
assignment of interest in an application must include evidence satisfactory to the Director that the application was not 
fiied for speculative purposes. {7~1-93) 

03. Requirements for Applications to Be Acceptable for Filing. (7-1-93) 

a. The department fonn entitled" Application for Pennit to Appropriate the Public Waters of the State 
of ldabo" (hereafter tenned "application for permit form") is the required fonn to apply for either unappropriated 
waterortrnst\vater. (7-l-93) 

b. The following infomrntion shall be shown on an application for pennit form and submitted together 
\;vith the statutory fee to an office of the department before the application for permit may be accepted for filing by the 
department. (7-1-93) 

t. The name and post office address of the applicant shall be listed. lf the application is in the name of 
a corporation, the names and addresses of its directors and officers shall be provided. lf the application is filed by or 
on behalf of a partnership or joint venture, the application shall provide the names and addresses of all partners and 
shall designate the managing partner, if any. (7-1-93) 

11. The name of the water source sought to be appropriated shall be listed. For surface \\'ater sources, 
the source of water shall be identified by the official geographic name listed on the U.S. Geological Survey 
Quadrangle map, or if no official name has been given, by the name in local common usage. If tbe source has not 
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been named, it can be described as "unnamed," but the system or river to which it is tributary shall be identified. For 
groundwater sources, the source shall be listed as "groundwater." Only one source shall be listed on an application 
unless the application is for a single system which will have more than one source. (7-1-93) 

111. The legal description of the point of diversion and place of use shall be listed. The location of the 
poi.nt(s) of diversion and the place of use shall be described to the nearest forty {40) acre subdivision or U.S. 
Government Lot of the Public Land Survey System. The location of springs shall be described to the nearest ten (10) 
acre tract. Subdivision names, Jot and block numbers and any name in local common usage for the point of diversion, 
or place of use shall be included in the comments section of the application form. lf irrigation is listed as a purpose of 
use, the number of acres in each forty (40) acre subdivision of the place of use shall be listed. (7-1-93) 

iv. The quantity of water to be diverted shall be listed as a rate of flow in cubic feet per second and/or 
as a volume to be stored in acre-feet per year for each purpose of use requested. (7-J-93) 

v. Impoundment (storage) applications shall sho\.v the maximum acre-feet requirement per year which 
shall not exceed the storage capacity of the impoundment structure unless the application describes a plan of 
operation for filling the reservoir more than once per year. (7-1-93) 

v1. Every offstrearn storage impoundment application shall show a maxirnum rate of diversion to 
storage as well as the total storage volume. (7-1-93) 

v11. The nature of the proposed beneficial use or uses of the wc1ter shall be listed. While the purpose 
may be described in general terms such as inigation, industrial or municipal, a description sufficient to identify the 
proposed use or uses of the water shall also be included. (7-1 -93) 

viii. The period of each year during which water will be diverted, stored and beneficially used shall be 
listed. The period of use for irrigation purposes shall coincide with the annual periods of use shown in Figure 1 in 
APPENDIX B {located at the end of this chapter), unless it can be shown to the satisfaction of the Director that a 
different period of use is necessary. (7-1-93) 

ix. The proposed method of diversion, conveyance system and system for distributing and using the 
water shall be described. (7-1-93) 

x. The period of 6me required for completion of the project works and application of water to the 
proposed use sha11 be listed. This period of time shall not exceed the time required to diligently and uninterruptedly 
apply the water to beneficial use and shall not exceed five {5) years. (7-1-93) 

x1. A map or plat of sufficient scale (not less than two (2) inches equal to one (l) mile) to show the 
project proposed shall be included. The map or plat shall agree with the legal descriptions and other information 
shown on the application. (7-1~93) 

xii. The application fonn shall be signed by the applicant listed on the application or evidence must be 
submitted to show that the signator has authority to sign the application. An application in more than one (1) name 
shall be signed by each applicant unless the names are joined by "or" or "and/or." (7-1-93) 

xiii. Apphcations by corporations, companies or municipalities or other organizations shall be signed by 
an officer of the corporation or company or an elected official of the municipality or an individual authorized by the 
organization to sign the application. The signator's title shall be sllD"wn with the signature. (7-1-93) 

xiv. Applications may be signed by a person having a current "power of attorney" authorized by the 
applicant. A copy of the "power of attorney" shall be included with the application. (7-1-93) 

xv. An application signed by a mark or "X" must have the signator's name printed or typed nearby and 
the 1:nark must have been witnessed and the application signed by the witness. (7-J-93) 

xvi. Applications to appropriate water in connection with Carey Act or Desert Land Entry proposals 
shall include evidence that appropriate applications have been filed for the lands involved in the proposed project. 
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(7-1-93) 

xvii. The application fonn shall be accompanied with a fee in the amount required by Section 42-221A, 
ldaho Code. (7-1-93) 

04. Amended Applications. (7-1-93) 

a. Applications for pern1it shall be amended whenever significant changes to the place, period or 
nature of the intended use, method or location of diversion or proposed use or uses of the \.vater or other substantial 
changes from that shown on the pending application are intended. An application shall be amended if the proposed 
change will result in a greater rate of diversion or depletion (see Rule Subsection 035.04.c. ), if the point of diversion, 
place of use, or point of discharge of the return flow are to be altered, if the period of the year that water wi!l be used 
is to be changed, or if the nature of the use is to be changed. (7-1-93) 

b. An application can be amended to clarify the name of the source of water but may not be amended 
to change the source of water. ( 7-1-93) 

c. An amendment which increases the rate of diversion, increases the volume of water diverted per 
year or the volume of water depleted, lengthens the period of use, or adds an additional purpose of use shall result in 
the priority of the application for pennit being changed to the date the amended application is received by the 
department. (7-1-93) 

d. An application for permit may be amended by endorsement by the applicant or his agent on the 
original application for pennit fom1 which endorsement shall be initialed and dated. If the changes required to the 
information on the application are, in the judgment of the Director, substantial enough to cause confusion in 
interpreting the application fonn, the amended application shall be submitted on a new application for pennit form to 
be designated as an amended application. (7-1-93) 

e. An amended application shall be accompanied by the additional fee required by Section 42-221A, 
Jdaho Code, if the total rate of djversion or total volume of storage requested is increased and by the fee required by 
Section 42-22IF, Idaho Code, for readvertlsing if notice of the original application has been published. (7-1-93) 

f. 1f the applicant's name or mailing address changes, the applicant shall in writing notify Lhe 
department of the change. ( 7-1-93) 

036. -- 039. (RESERVED). 

040. PROCESSING APPLICA T!ONS FOR PERMIT AND REPROCESSING PERMITS (RULE 40). 

01. General. (7-1-93) 

a. Unprotested applications, whether foT unappropriated water or trust water, \.vilJ be processed using 
the following general steps: (7-1-93) 

l. Advertisement and protest peJlod; (7-1-93) 

11. Department review of applications and additional infommtion, including department field review if 
detennined to be necessary by the Director; (7-l-93) 

m. 

JV. 

V. 

VJ. 

Fact finding hearing if determined to be necessary by the Director; 

Director's decision; 

Section 42-1701A, Idaho Code, hearing, if requested; and 

Director's decision affinned or modified. 
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b. Protested applications, whether for unappropriated water or trust water, will be processed using the 
following general steps: {7-l-93) 

1. 

11. 

Advertisement and protest period; 

Hearing and/or conference; 

(7·1·93) 

(7-J-93) 

m. Department review of applications, hearing record and additional inforn1ation including deparn11ent 
field review if detem1ined to be necessary by the Director. (7-1-93) 

JV. Proposed decision (unless \Vaived by parties); 

v. Briefing or oral argument in accordance with the department's adopted Rules of Procedure. 
(7-1-93) 

VL Director's decision accepting or modifying the proposed decision. (7-1-93) 

c. The Director's decision rejecting and denying approval of an application for permit filed for 
diversion from a source previously designated as a critical groundwater area or upon which a moratorium has 
previously been entered may be issued without advertisement of the application. (7-1-93) 

d. An applicant may request in writing that commencement of processing of his or her application be 
delayed for a period not to exceed one (i) year or that processing be interrupted for a period not to exceed six {6) 
months. The Director at his discretion may approve the request unless he detennines that others will be injured by the 
delay or that the applicant seeks the delay for the purpose of speculation, or that the public interest of the people of 
Jdaho will not be sen,ed by the delay. The Director may approve a request for delay for a shorter period of time or 
upon conditions, and may renew the approval upon v.;ritten request. (7-1-93) 

e. As a condition of processing applications or reprocessing permits to reallocate trust water, the 
Direc:tor may require a cash bond or surety bond. Such bond up to five dollars ($5) per acre of land requested to be 
irrigated or two hundred fifty ($250) per c:fs for other uses shall serve as a perfom1ance bond for satisfactory 
compliance with the pennitted time requirements for commencement of construction, completion of project works 
and diversion of water to beneficial use. Failure to comply with the pem1itted time requirements, or such extension of 
time granted by the Director for good cause shown, is cause for the Director to require surrender of the bond amount 
to the department's Water Administration AccounL The bond shall be returned to the permit holder upon satisfactory 
compliance with the permit's time requirements. (7-l-93) 

02. 

a. 

Public Notice Requirement. 

Applications for permit which have not been advertised. 

(7-1-93) 

(7-1-93) 

1. Advertisement of applications for permit proposing a rate of diversion of ten (10) cfs or less or 
storage of one thousand ( 1000) AF or less sllall comply with provisions of Section 42-203A, 1daho Code. The first 
required advertisement will be published on the first or third Thursday of a month v-;hen published in daily 
newspapers and on the first or third publishing day of the month for weekly newspapers. (7-1-93) 

n. Advertisement of applications for permit in excess of the amounts in Rule Subsection 040.02.a.J. 
shall comply with provisions of Rule Subsection 040.02.a.i. and shall also be published in a newspaper or newspapers 
to achieve statewide circulation. (7-1~93) 

111. Statewide circulation with respect to Section 42-203A(2), Jdaho Code, shall be obtained by 
publication of a legal notice at least once each week for two (2) successive weeks in a newspaper, as defined in 
Section 60-106, Jdaho Code, of general circulation in the county in which the point of diversion is loc:ated and by 
publication of a legal notice at least once each week for two (2) successive weeks in at least one_ (1) daily newspaper, 
as defined in Section 60-J07, ldaho Code, published in each of the department's four (4) administrative regions and 
detem1ined by the Director to be of general circulation within the department's region within which it is published. 
The administrative regions of the department are identified on Figure 2 in A.PPENDIX C (located at the end of this 

Page 9 JAC 2007 



IDAHO ADMINISTRATIVE CODE 
Department of Water Resources 

IDAPA 37.03.08 
Water Appropriation Rules 

chapter). The names of newspapers used for statewide publication are available from any deparb11ent office. (7~1-93) 

b. Applications for pern1it which have been advertised. (7-J-93) 

1. Notice of applications for permit for water from the Snake River between Swan Falls Dam and 
Milner Dam or surface and groundwater tributaries to that reach of Snake River which were advertised prior to July l, 
1985 and have been beld without final action by the department due to the Swan Falls controversy shall be 
readvertised by the Director in accordance with Rule Subsection 040.02.a. as appropriate to allow opportunity for 
protests to be entered with respect to the public interest criteria of Section 42~203C(2), Idaho Code. (7-1-93) 

11. Applications for pennit from the Snake River or surface and groundwater sources upstream from 
Milner Darn which have been held without action due to the S\van Falls controversy may be processed without 
readvertisement. (7-1-93) 

111. The applicant shall pay the readvertisement fee provided in Section 42-22 lF, Idaho Code, prior to 
the readvertisement. (7-J-93) 

1v. Failure to pay the readvertising fee within thirty (30) days after the applicant is notified to do so is 
cause for the Director to void the application. (7-1-93) 

e. Notice of existing pennits. (7-J-93) 

1. Existing permits appropriating water held in trust by the state ofldaho issued prior to July l, 1985, 
unless exempted by Ru1e Subsection 040.02.c.ii. shall be subject to the review requirements of Section 42-203D, 
ldaho Code, and shall be readvertised in accordance with Rule Subsection 040.02.a. as appropriate. The review ls 
limited to the criter:i.a described in Section 42-203C{2), ldaho Code. (7-1-93) 

II. 

(]) 

Permits exempt from the provisions of 42-203D, ldaho Code, include: 

Pennits appropriating water not held in trnst by the state ofldaho; 

(7-J-93) 

(7-1-93) 

(2) Penni ts for DCMI uses, stocbvaLer uses and other essentially non-consumptive uses as detennined 
by the Director; and (7-J-93) 

(3) Pennits for which an acceptable proof of beneficial use submittal was received by the department 
prior to July 1, 1985, or pennits for which an acceptable proof of beneficial use was submitted after July I, 1985, if 
evidence satisfactory to the Director has been received to show that the pennit was fully developed prior to July 1, 
1985 to the extent claimed on the proof of beneficial use. (7-1-93) 

n1. Holders of pennits subject to the review requirement of Section 42-203D, Idaho Code, shall pay in 
advance, upon the request of the Director, the readverfr;ing fee required by Section 42-221 F, Jdaho Code. (7-1-93) 

iv. Failure to pay the readvertising fee within thirty (30) days after the applicant is notified to do so is 
cause for the Director to cancel the pennlt. (7-1-93) 

d. Provisions for Receiving Notice of Application for Permit by Mail. (7-1-93) 

1. Pursuant to Section 42-203A(3), ]da\·io Code, the department will provide upon written request by 
regular mail, postage prepaid, the notices for all applications for pennit of the classes requested. Mailings wil1 be 
made on a periodic basis to include all notices of a specific class for which advertisements were prepared for 
publication during the previous period. Mailings will be made on or about the day of the first advertisement as 
provided in Rule Subsection 040.02.a.i. (7-1 -93) 

11. Notice of the advertisement ofapplictttion as described in Section 42-203.A.(3), Idaho Code, may be 
represented by an abstract, summary or other such representation which includes all the infonnation required by 
Section 42-203A(]), Jdaho Code, for a notice of an application for pennit. (7-1-93) 
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111. The annual mailing fee as described in Section 42-203A(3), Idaho Code, shall include all costs 
incurred by the department in preparation of mailing of the notices of application to those requesting them. (7-1-93) 

iv. The annual fee for receiving notice of all classes will be detennlned by the Director and shall be 
paid to the department in advance on an annual basis (July l to June 30). The annual mai!ing fee shall be prorated by 
the department for requests encompassing less than .a full year and will be increase-ct for the additional cost the 
department incurs for requests encompassing fewer than all classes of notice. (7-1-93) 

v. A request for a specific class of notice may be fulfilled by the mailing of notice of all applications 
for pennit received by the depmtment unless the additional cost to the department of preparing the requests for a 
specific class ofnotlce is paid in advance. {7-1-93) 

v1. A request to receive a class of notice of applications shall be effective not later than thirty (30) days 
after receipt by the department of the request together with the annual fee. (7-1-93) 

vii. The notice published in the newspaper of an application or of a permir being reprocessed as 
required by Rule Subsection 040.02.a. through 040.02.c. is the official notice required by Section 42-203A, ldaho 
Code. Errors or omissions in the notices of applications received by mail as provided by Rule Subsection 040.02.d. or 
the failure of the notices to be delivered by mail does not invalidate the published notice. (7-J-93) 

03. 

a. 

Protests, Intervention, Hearings) and Appeals. 

Protests. 

(7-1-93) 

(7-1-93) 

1. Protests against the approval of an application for permit or .against a permit being reprocessed 
sha11 comply with the requirements for pleadings as described in the deparnnent's adopted Rules of Procedure. 

(7-1-93) 

11- Protests against the approval of an application for permit or against a permit being reprocessed will 
only be considered if received by the department after receipt of the application by the department and prior to the 
expiration of the protest period announced in the advertisement unless the protestant successfully intervenes in the 
proceeding. (7-1-93) 

iii. General statements of protest {blanket protests) against appropriations for a particular class of use 
or from a particular source of water will not be considered as valid protests by the Director. (7-l-93) 

b. Intervention. Requests to intervene in a proceeding pending before the department shall comply 
with the Department's adopted Rules of Procedure. (7-1-93) 

C. 

of Procedure. 

d. 
ldaho Code. 

04. 

Hearings. Hearings will be scheduled and held in accordance with the department's adopted Rules 
(7-1-93) 

Appeals. Any final decision of the Director may be appealed in accordance with Section 42-1701A, 
(7-1-93) 

Burden of Proof. (7-1-93) 

.a. Burden of proof is divided into nvo (2) parts: first, the burden of corning forward with evidence to 
present a prima facie case, and second, the ultimate burden of persuasion. (7-J-93) 

follows: 
b. The burden of coming forward with evidence is divided berween the applicant and the protestant as 

(7-1-93) 

1. The applicant shall bear the initial burden of coming fon:vard with evidence for the evaluation of 
criteria (a) through (d) of Section 42-203A(5), ldaho Code; (7-1-93) 

ii. The applicant shall bear the initial burden of coming forward 1Nith evidence for the evaluation of 
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criterion (e) of Section 42-203A(S), Idaho Code, as to any factor affecting local public interest of which he ls 
knowledgeable or reasonably can be expected to be knowledgeable. The protestant shall bear the initial burden of 
coming forward -..vith evidence for those factors relevant to criterion ( e) of Section 42-203A(5), ldaho Code, of which 
the protestant can reasonably be ex--pected to be more cognizam than the applicant (7-1-93) 

111. The protestant shall bear the initlal burden of coming forward with evidence for the evaluation of 
the public interest criteria of Section 42-203C(2), Idaho Code, and of demonstrating a significant reduction, except 
that the applicant shall provide details of the proposed design, construction, and operation of the project and directly 
associated operations to allow the impact of the project to be evaluated. (7-1-93) 

c. The apphcant has the ultimate burden of persuasion for the criteria of Sectlon 42-203A, ldaho 
Code, and the protestant has the ultimate burden of persuasion for the criteria of Section 42-203C, Idaho Code. 

(7-1-93) 

d. For unprotested app!Jcations or permits to be reprocessed, the Director wrn evaluate Lhe 
application, information submitted pursuant to Rule Subsection 040.05.c. and information in the files and records of 
the department, and the results of any studies the depanment may conduct to detennine compliance with the 
appropriate criteria. (7-l-93) 

e. ln protested matters the Director will take official notice of information as described in the 
department's adopted Rules of Procedure, and will, prior to considering, circulate to the parties information from 
department studies and field examinations concerning the protested application or pennit being reprocessed, if such 
infom1ation has not otherwise been made a part of the hearing record. (7~1-93) 

05. Additional Information Requirements. (7-J-93) 

a. For unprotested applications and pennits being reprocessed, the additional information required by 
Rule Subsection 040.05.c. shall be submitted within thirty (30) days after the Director notifies the applicant that the 
application or pem1it is being reviewed for decision. The Director may extend the time within which to submit the 
infom1ation upon request by the applicant and upon a showing of good cause. Failure to submit the required 
information within the time period allowed will be cause for the Director to void an application or to advance the 
priDrity of a pennit being reprocessed by the number of days that the infom1ation submittal is late. The Director will 
provide opportunity for hearing as provided in Section 42-1701 A, ldaho Code. (7-1-93) 

b. For protested applications or protested permits being reprocessed, the infonnation required by Rule 
Subsection 040.05 .c. may be requested by the Director to be submitted within thirty (30) days after notification by the 
Director, may be made a part of the record of the hearing held to consider the protest, or may be made available in 
accordance with any pre-hearing discovery procedures. Failure to submit the required infornwtion 1,v:ithin tbe time 
period allowed will be cause for the Director to void an application or to advance the priority of a permit being 
reprocessed by the number of days that the information submittal is late. {7-l-93) 

c. The following infom1ation sha1] be submitted for applications to appropriate unappropriated water 
or trust water and for pennits being reprocessed for trust water. The additional infonnation submittal requirements of 
this rnle are waived for filings which seek to appropriate five (5) cfs or less or storage of five hundred acre-feet (500 
Af) or less and for filings seeking reallocation of trust water which the Director determines will reduce the flow of 
the Snake River measured at Murphy Gauge by not more than two (2) acre-feet per day. For filings proposing 
irrigation as a purpose of use, the additional information is required if more than two hundred (200) acres will be 
irrigated. However, the Director may specifically request submittal of any of the following infonnatian for any filing, 
as he determines necessary. Jnfom1ation relative to the effect on existing water rights, Section 42-203A{5){a), Idaho 
Code, shall be submitted as follows: (7-1-93) 

1. For applications appropriating springs or surface streams with five (5) or fewer existing users, 
either the identification number, or the name and address of the user, and the location of the point of diversion and 
nature of use for each existing water right shall be submitted. (7-1 ~93) 

11. For applications appropriating groundwater, a plat shall be submitted locating the proposed well 
relative to all existing welJs and springs and permitted wells within a one-half mile radius of the proposed \.Ve]l. 
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(7-1-93) 

iii. Infonnation shall be submitted concerning any design, construction, or operation techniques which 
will be employed to eliminate or reduce the impact on other water rights. (7-l-93) 

d. Infonnation relative to sufficiency of water supply, Section 42-203A(5)(b), ldaho Code, shall be 
submitted as follows: (7-l-93) 

1. Infomrntion shall be submitted on the water requirements of the proposed project, including, but 
not limited to, the required diversion rnte during the pc:ak use period and the average use period, the volume to be 
diverted per year, the period of year that water is required, and the volume of water that will be consumptively used 
per year. (7-1-93) 

1L lnfonnation Shall be submitted on the guant1ty of water available from the source applied for, 
including, but not limited to, infom1ation concerning flDw rates for surface water sources available during periods of 
peak and average project water demand, infomiation concerning the properties of the aquifers that water is to be 
taken from for groundwater sources, and infonnation on other sources of supply that may be used to supplement the 
applied for water source. (7-J -93) 

e. Infomiation relative to good faith, delay, or speculative purposes of the applicant, Section 42-
203A(5)(c), ldaho Code, shall be submitted as follows: (7-1-93) 

L The applicant shall submit copies of deeds, leases, easements or applications for rights-of-way 
from federal or state agencies documenting a possessory interest in the lands necessary for all project facilities and 
the place of use or lf such interest can be obtained by eminent domain proceedings the applicant must show that 
appropriate actions are being taken to obtain the interest. Applicants for hydropower uses shall also submit 
inforn1ation required to demonsn·ate compliance with Sections 42-205 and 42-206, Idaho Code. (7-l-93) 

11. The app!icant shall submit copies of applications for other needed pennits, licenses and approvals, 
and must keep the department apprised of the status of the applications and any subsequent approvals or denials. 

(7-1-93) 

f. Infonnation Relative to Financial Resources, Section 42-203A(5){d), Idaho Code, shall be 
submitted as follows: (7-1-93) 

1. The applicant shall submit a current financial statement certified to show the accuracy of the 
infonnation contained therein, or a financial commitment letter along with the financial statement of the lender or 
other evidence to show that it is reasonably probable that financing will be available to appropriate the water and 
apply it to the beneficial use proposed. {7-1-93) 

11. The applicant shall submit plans and specifications along with estimated construction costs for the 
project works. The plans shall be definite enough to allmv for determination of project impacts and implications. 

(7-1-93) 

g. Jnfonnation Relative to Conflict with the Local Public Interest, Section 42-203A(5)(e), ldaho 
Code, shall be submined as follows: Tbe applicant shall seek comment and shall submit all letters of comment on the 
effects of the construction and operation of the proposed project from the governing body of the city and/or county 
and tribal reservation within which the point of diversion and place of use are located, the Idaho Department of Fish 
and Game, the Jdaho Department of Environmental Quality, and any inigation district or canal company within 
which the proposed project is located and from other entities as determined by the Director. (7-1-93) 

h. The following information Relative to tbe Public Interest Criteria of Section 42-203((2), ldaho 
Code, shall be submitted by an applicant seeking reallocation of trust water for a project which the Director 
detennines will reduce the flow of the Snake River by more than two (2) acre-feet per day. For filings proposing 
irrigation as a purpose of use, the additional infonnabon is required if more than two hundred (200) acres will be 
irrigated. The Director may request any or all of the following information for any filing seeking the real1ocation of 
tmst water. (7-1-93) 
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1. A project design and estimate of cost of development shall be submitted. For applications 
appropriating more than tv,;enty-five (25) cfs, or ten thousand (10,000) AF of storage, or generating more than five (5) 
megawatts, the infonnation shall be prepared and submitted by a qualified engineer licensed under the provisions of 
Chapter 12, Title 54, Idaho Code, unless waived by the Director. The design shall be definite enough to reflect the 
project's impacts and implications as required in subsequent rules. (7-1-93) 

11. If the project proposes development for irrigation purposes, infomrntion shall be submitted on crop 
rotation, including acreages, for lands when newly developed. (7-1-93) 

iii. Information shall be submitted concerning the number and kinds of jobs that wiil be created or 
eliminated as a direct result of project development including both the construction and operating phases of the 
project. If jobs are seasonal, the estimated number of months per year of employment shall be submitted. (7-1-93) 

1v. For applications or permits being reprocessed for more than twenty-five (25) cfs, or more than ten 
thousand (10,000) AF of storage, or more than five (5) megav,,,atts, infonnation shall be submitted concerning the 
changes to community sen1ices that wi1l be required during the constn.tction and operation phases of the project 
including, but not limited to, changes to schools., mads, housing, public utilities and public health and safety facilities, 
if any. (7-l-93) 

v. Infonnation shall be submitted concerning the source of energy for diverting and using "vater for 
the project, the estimated instantaneous demand and total amount of energy that will be used, the efficiency of use, 
and energy conservation methods. (7-1-93) 

v1. Infonnation shall be submitted concerning the location, amount, and quality of return flow water, 
and any water conservation features of the proposed projecl. (7-l-93) 

vii. If the project proposes irrigation as a use, information shall be submitted concerning the Janship, if 
any, of the operator of the land to be irrigated by the project to the applicant, the location and acreage of other 
irrigated lands owned, leased, or rented by the applicant, the names, addresses and numbe, of shares held by each 
shareholder jf the applicant is a corporation, evidence of tax-exempt status if El corporation is so claiming, a soil 
survey prepared in accordance with the U.S. Soil Conservation Service irrigatable land classification system, and a 
schedule for bringing into production the project lands. (7-1-93) 

041. -- 044. (RESERVED). 

045. EVALUATION CRITERIA (RULE 45). 

OJ. Criteria for Evaluating All Applications to Appropriate \Vater. The Director will use the 
following criteria in evaluating whether an application to appropriate unappropriated water or trust water should be 
approved, denied, approved for a smaller amount of water or approved with conditions. (7-J-93) 

a. Criteria for detennining whether the proposed use will reduce the quantity of water under existing 
water rights. A proposed use will be detennined to reduce the quantity of water under an existing water right (i.e., 
injure another water right) if: (7-l-93) 

L The amount of water available under an existing water right will be reduced below the amount 
recorded by pennit1 license, decree or valid claim or the historical amount beneficially used by the \vater right holder 
under such recorded rights, whichever is less. (7-1-93) 

ii. The holder of an existing water right will be forced to an unreasonable effort or expense to divert 
his existing water right. Protection of existing groundwater rights are subject to reasonable pumping level provisions 
of Section 42-226, fdaho Code; or (7-J-93) 

111. The quality of the water available to the holder of an existing water right is made unusable for the 
purposes of the existing user's right, and the water cannot be restored to usable gua1ity without unreasonable effort or 
expense. (7-1-93) 
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1v. An application that would otherwise be denied because of injury to another water right may be 
approved upon conditions which ·will mitigate losses of water to the holder of an existing water right, as determined 
by the Director. (7-1-93) 

V 

mitigation for 
reallocated. 

The provisions of Rule Subsection 045.01 .a.v. are not intended to require compensation or 
loss of flow to holders of subordinated )Jydropmver rights or those from which trust water is 

(7-1-93) 

b. Criteria for detennining whether the water supply is insufficient for the proposed use. The ,vater 
supply will be detennined to be insufficient for the proposed use if water is not availsble for an adequate time interval 
in quantities sufficient to make the project economically feasible {direct benefits to applicant must exceed direct costs 
to applicant), unless there are noneconomic factors that justify application approval. In assessing such noneconomic 
factors, the Director will also consider the impact on other water rights if the project is abandoned during construction 
or after completion, the impact on public resource values, and the cost to local, state and federal governments of such 
an abandonment. (7-J -93) 

c.. Criteria for detem1ining whether the application is made in good faith. The criteria requiring that 
the Director evaluate whether an application is made in good faith or whether it is made for delay or speculative 
purposes requires an analysis of the intentions of the applicant with respect to the filing and diligent pursuit of 
application requirements. The judgment of another person's intent can only be based upon the substantive actions that 
encompass the proposed project. Speculation for the purpose of this rule is an 1ntention to obtain a permit to 
appropriate water without the intention of applying the water to beneficial use with reasonable diligence. Speculation 
does not prevent an applicant from subsequently selling the developed project for a profit or from making a profit 
from the use of the water. An application will be found to have been made in gDod faith if: (7-1-93) 

1. The applicant shall have legal access to the property necessary to construct and operate the 
proposed project, has the authority to exercise eminent domain authority to obtain such access, or in the instance of a 
prqject diverting water from or conveying water across land in state or federal mvncrship, has filed all applications 
for a right-of-way. Approval of applications involving Desert Land Enrry or Carey Act filings \Vill not be issued until 
the United Stales Department of Interior, Bureau of Land Management has issued a notice classifying the lands 
suitable for entry; and (7-J -93) 

11. 

project; and 
The applicant is in the process of obtaining other pem1its needed to construct and operate the 

(7-l-93) 

project. 

nL There are no obvious impediments that prevent the successful completion of the project. (7-1-93) 

d. Criteria for detennining whether the applicant has sufficient financial resources to complete the 
(7-1-93) 

i. An applicant will be found to have sufficient financial resources upon a showing that it is 
reasonably probable that funding is or will be available for project construction or upon a financial commitment letter 
acceptable to the Director. This showing is required as described in Rule Subsection 040.05.c. or at the time the 
hearing provided by Subsection Rule 040.05.c. is conducted. (7-1-93) 

11. A governmental entity will be determined to have satisfied this requirement if it has the taxing, 
bonding or contracting authority necessary to raise the funds needed to commence and pursue project construction in 
accordance with the construction schedule. (7-1-93) 

e. Criteria for detennining whether the project conflicts ivith the local public interest. The Director 
wi1! consider the following, along with any other factors he finds to be appropriate, in detern1ining whether the 
project will conflict with the local public interest: (7-1-93) 

1. The effect the project will have on the economy of the local area affected by the proposed use as 
detennined by the employment opportunities, both short and long tenn, revenue changes to various sectors of the 
economy, short and long term, and the stability of revenue and employment gains; (7-1-93) 
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11. The effect the project will have on recreation, fish and wildhfe resources in the local ares affected 
by the proposed use; and (7-1-93) 

111. Compliance with applicable air, water and hazardous substance standards, and compliance with 
planning and zoning ordinances oflocal or state government jurisdictions. ( 7-1-93) 

1v. An application which the Director determines will conflict with the local public interest ,.vill be 
denjed unless the Director detem1i11es that an over-riding state or national need exists for the project or that the 
project can be approved with conditions to resolve the conflict with the local public interest. (7-l-93) 

02. Criteria for Evaluating \:Vhether a P:r-opos:ed Use of Trust Water Will Cause a Significant 
Reduction. Reference: Section 42-203C( I), Idaho Code and Rule Subsection 025.02.b. For purposes of reallocating 
trust water made available by the Snake River water rights agreement, an application for pennit or a permit being 
reprocessed, will be presumed to not cause a significant reduction if the Director determines that it complies with 
both the individual and cumulative rests for evaluating significant reduction as provided in Rules Subsections 
045.02.a. and 045.02.b. (7-1-93) 

a. Individual test for evaluating significant reduction. A proposed use will be presumed to not cause a 
significant reduction lf when fully developed and its impact is fully felt, the use will individually reduce the flow of 
the Snake River measured at Murphy Gauge by not more than two (2) acre-feet per day. An irrigation project of two 
hundred (200) acres or less located anywhere in the Snake River Basin above Murphy Gauge proposing to use trust 
water is presumed to not reduce the flow at Murphy Gauge by more than two (2) acre-feet per day. The presumption 
of this section is not applicable to applications or pennits to be reprocessed which the Director determines to be part 
of a larger development. (7- J -93) 

b. Cumulative test for evaluating significant reduction. A proposed use will be presumed to not cause 
a significant reduction, if the use, when fully developed and its impact is folly felt and when considered cumulatlveJy 
with other existing uses and other uses reasonably likely to exist within t\velve (12) months of the proposed use, will 
not deplete the flow of Snake River measured at Murphy Gauge by more than: (7-1-93) 

1. Forty thousand (40,000) acre-feet per calendar year when considered with all other uses approved 
for development of trust water during that calendar year; (7-1-93) 

11. Forty Lhousand (40,000) acre-feet per calendar year using a four {4) year moving average ,vhen 
considered with all other uses approved for development of trust water during that four ( 4) year period; and {7~ l -93) 

1t1. Twenty thousand (20,000) acre-feet per calendar year from filings approved for reallocation of trust 
water which meet the crite1ia of Rule Subsection 045.02.a. (the individual test for evaluating significant reduction). 

(7-1-93) 

c. The Director will detem1ine on a case-by-case basis from available information whether a pem1it to 
be reprocessed or an application for trust water which exceeds the flow depletion limits of Rule Subsection 045.02, or 
one which meets the flow depletion limits but has been protested, will cause a significant reduction. In making this 
determina6on, the Director will consider: (7-1-93) 

1. The amount of the reduction in hydropower generation that the proposed use will cause 
individual1y and cumulatively with other uses expected to be developed within twelve (12) months of the proposed 
use as compared to the existing hydropower generation output of the affected facility or facilities. (7-1-93) 

11. The relative importance of the affected hydropower facility or facilities to other sources of 
electrical power generation available to the holder of the facility or facilities. {7-1-93) 

111. The timing of the reduction in hydrnpower generation both on an annual basis and on a long-term 
basis considering the lag time between the beginning of diversion by the proposed use and the resulting reduction in 
hydropower generation. (7-1-93) 
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iv. The effect of the reduction in hydropov,;er generation on the unit cost of hydropower from the 
facility or facilities and the average cost of electrical power offered by the holder of the facility. (7-1-93) 

v. The tenns of contracts, mortgages, or regulatory pennits and licenses which require the holder of 
the hydropower generation facility to retain the capability to produce hydroelectric power at a specific level. (7-1-93) 

d. Other provisions of these rules not withsrnnding, applications or pennits to be reprocessed 
proposing a direct diversion of water for irrigation purposes from the Snake River between Milner Dam and Swan 
Falls Dam or from tributary springs in this reach are presumed to cause a significant reduction. (7-1-93) 

e. Other provisions of these rules not ·wlrhstanding, 
DCMJ purposes are presumed to not cause a significant reduction. 

npplications or permits to be reprocessed for 
(7-1-93) 

03. Criteria for Evaluating Public Interest. If the Director detennines that a proposed use of trust 
water held by the state pursuant to Section 42-203B(5), Idaho Code, will cause a significant reduction, the Director 
will consider the criteria of Section 42-203((2), Idaho Code, before acting on the application or permit being 
reprocessed. The Director shall consider and balance the relative benefits and detriments for each factor required to 
be weighed under Section 42-203((2), Idaho Code, to detennine whether a proposed reduction of the amount of 
water available for power production serves the greater public interest The Director shall evaluate whether the 
proposed use sought in the pennit being reprocessed or the application will provide the greater benefit to the people 
of the state ofldaho when ba1anced against other uses for the same water resource, In evaluating the public interest 
criteria, the Director \Vill use the following guidelines: (7-1-93 

a. The Director will consider the potential benefits both direct and indirect, and that the proposed use 
would provide to the state and local economy. The economic appraisal shall be based upon generally accepted 
economic analysis procedures which unifonnly evaluate the following factors within the state ofldaho and the county 
or counties directly affected by the project: (7-1-93) 

I. Direct project benefits. (7-l-93) 

JI. 1ndirect benefits including net revenues to the processing, transportation, supply, service and 
government sectors of the economy. (7-1-93) 

lll. Direct project costs, to include the opportunity cost of previous land use. (7-1-93) 

rv. lndirect project costs, including verifiable costs to government in net lost revenue and increased 
regulation costs, verifiable reductions in net revenue resulting from losses to other existing instream uses, and the 
increased cost of replacing reduced hydropower generation from unsubordinated hydropower generating facilities. 

(7-l-93) 

b. The Director will consider the impact the proposed use would have upon the electric utility rates in 
the state ofldaho, and the availability, foreseeability and cost of alternative energy sources to ameliorate such impact. 
These evaluations will include the following considerations: (7-1-93) 

1. Projections of electrical supply and demand for Jdaho and the Pacific Northwest made by the 
Bonneville Power Administration and the Northwest Power Planning Council and infonnation available from the 
Idaho Public Util !ties Commission or from the electric utility from whose water right trust water is being reallocated. 

(7-1-93) 

11. The long tenn reliability of the substitute source and the cost of alternatives including the resulting 
impact on electrical rates. (7-1-93) 

c. The Director will consider whether the proposed use will promote the family fanning tradition in 
the state ofJdaho. For purposes of this evaluation, the Director will use the following factors. (7-1-93) 

d. If the total land to be irrigated by the applicant, including currently owned and leased irrigated land 
and land proposed to be irrigated in the application and other applications and permits of the applic.ant, do not exc.eed 
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nine hundred sixty {960) acres, the application will be presumed to promote the family fanning tradition. (7-l-93) 

e. If the requirement of Rule Subsection 045.03.c.i. is not met, the Director \Vil! consider the extent 
the applicant conforms to the following characteristics: (7-1-93) 

1. The fanning operation developed or expanded as a result of the application is operated by the 
applicant or a member of his family (spouse_, parents or grandparents, bneal descendents, including those that are 
adOpted, lineal descend en ts of parents; and spouse of lineal descendents); (7- l -93) 

11. In the event the application is filed in the name of a parmership, one or more of the partners shall 
operate the fanning operation; and (7-1-93) 

iii. ff the application is ln the name of a corporation, the number of stockholders does not exceed 
fifteen (15) persons, and one or more of the stockholders operates the fanning operation unless the application is 
submitted by an inigation district, drainage district, canal company or other water entity authorized to appropriate 
water for landov-mers within the district or for stockholders of the company all of whom sh.ill meet the family fanning 
criteria. (7-l-93) 

f. The Director will consider the promotion of full economic and multiple use development of the 
water resources of the state of Jdaho. In this regard, the extent to whicll the project proposed comphes with the 
following factors will be considered: (7-1-93) 

l. Prnmotes and conforms with the adopted State Water Plan: (7-l-93) 

11. Provides for coordination of proposed and existing uses of water to maximize the beneficial use of 
available water supplies; (7- l-93) 

nt. Utilizes technology economically available to enhance \Vater and energy use efficiency; (7-1-93) 

1v. Provides multiple use of the waler, including multipurpose storage; (7-1-93) 

v. Allows opportunity for reuse of return flows; (7-1-93) 

v1. Preserves or enhances water quality, fish, wildlife, recreation and aesthetic values; (7- l -93) 

v11. Provides supplemental water supplies for existing uses with inadequate supplies. (7-l-93) 

g. The Director will consider whether a proposed use, which includes irrigation, \vii] confom1 to a 
staged development policy ofup to twenty thousand (20,000) acres per year or eighty thousand (80,000) acres in any 
four (4) year period in the Snake River drainage above Murphy Gauge. In applying this criteria, the Director will 
consider the following: (7-l-93) 

1. "Above Murphy gauge" means the Snake River and any of its surface or groundwater tributaries 
upstream from Murphy gauge which gauge is located on the Snake River approximately four (4) miles downstream 
from Swan Falls Darn from which trust water is to be reallocated; (7-l-93) 

11. Twenty thousand (20,000) acres per year or eighty thousand (80,000) acres per four (4) year period 
is a four (4) year moving average of Twenty thousand (20,000) acres/year of pem1its issued during a calendar year for 
irrigation development. 1f permits for development of1ess than twenty-thousand (20,000) acres are issued in a year, 
additional development in excess of twenty-thousand (20,000) acres can be pennitted in succeeding years. Likewise, 
if more than nventy thousand (20,000) acres is pennined in one year (recognizing that a single large project could 
exceed t\venty thousand (20,000) acres) the permitted development in succeeding years must be correspondingly less 
ta maintain no greater than a twenty thousand (20,000) acres/year average for any four (4) year period; (7-1-93_) 

111. The criteria of Rule Subsection 045.03.g. applies to multiple-use projects \Vith irrigation as a 
principal purpose. Projects which use irrigation as only an incidental purpose, such as the land treatment of waste, 
shall not be included within this policy; and (7-J-93) 
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1v. An application determined by the Director to be otherwise approvable but found to exceed the 
acreage limitations, when considered with other applications approved for development, may be approved with 
conditions providing for the construction of project works and beneficial use of water to be commenced in a furure 
year. (7-1-93) 

criterion. 
h. No single public interest criterion will be entitled to greater weight than any other public interest 

(7-1-93) 

i. Until such time as the studies prescribed in Policy 32 I of the State Water Plan are completed and 
accepted by the ldaho Water Resource Board, applications and permits reprocessed which propose to divert water to 
surface storage from the Snake River and surface tributaries upstream from Murphy Gauging Station shall be 
presumed to satisfy tl1e public interest criteria of Section 42-203C(2), ldaho Code. Applications or reprocessed 
permits which are approved prior to completion of the studies, will not be subject to additi9nal reprocessing. (7-1-93) 

j. Applications for pennit for trust water sources filed prior to July I, 1985, for projects for which 
diversion and beneficial use was complete prior to October l, J 984, are presumed to satisfy the public interest criteria 
of Section 42-203C(2), Idaho Code. (7-1-93) 

k. Applications or pennits to be reprocessed proposing a direct diversion of water for irrigation 
purposes from the Snake River bet\veen Milner Dam and Swan Falls Dam or from tributary springs in this reach are 
presumed not to be in the public interest as defined by Section 42-203C, Idaho Code. Such proposals, are presumed to 
prevent the full economic and multiple use of water in the Snake River Basin and to adversely affect hydropower 
availability and elecrrical energy rates in the state ofldaho. (7-1-93) 

l. Proposed DCM] uses which individua.lly do not have a maximum consumptive use of more than 
rwo acre-feeUday are presumed to meet the public interest criteria of Section 42-203C(2), Idaho Code, unless 
protested. (7-1-93) 

046. -- 049. (RESERVED). 

050. CONDITIONS OF APPROVAL (RULE 50). 

01. Issuance of Permits tvith Conditions. The Director may issue pennits with conditions to insure 
compliance with the provisions of Title 42, Chapter 2, Idaho Code, other statutory duties, the public interest, and 
specifically to meet the criteria of Section 42-203A, Jdaho Code, and to meet the requirements of Section 42-203C, 
ldaho Code, to the fullest extent possible including conditions to promote efficient use and conservation of energy 
and water. (7-1-93) 

02. Requirements to Mitigate Impact of Flow Depletion. Permits to be reprocessed or applications 
approved to appropriate water from the main stem of the Snake River between Milner and Murphy gauging station 
for diversion to off-streaffl storage during the period November l to March 3] shall include requirements to mitigate, 
in accordance with Policy 32 I of the State Water Plan, the impact of flow depletions on downstream generation of 
hydropower. (7-1-93) 

03. Applications and Existing Permits That Are Junior and Subordinate. Applications and 
existing permits approved for hydropower generation shall be junior and subordinate to all rights to the use of water, 
other than hydropower, within the state of Idaho that are initiated later in time than the priority of the application or 
existing hydropower permit. A subordinated permit shall not give rise to any right or claim against future rights to the 
use of water, other than hydropower, within the state ofidaho initiated later in time than the priority of the application 
or existing hydropower pem1it. A pennit issued for hydropower purposes shall contain a tenn condition on the 
hydro power use in accordance with Section 42-203B( 6), Idaho Code. (7-1-93) 

04. Permanent Flow Measuring Device Requirement. Applications approved for on-stream storage 
reservoirs will, unless specifically waived by the Director, require pem1anent flow measuring devices both upstream 
and downstream from the reservoir. (7-1-93) 
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05. \\.lell Spacing and \\'ell Construction Requirements. Applications approved for diversion of 
groundwater may include conditions requiring well spacing and well construction requirements. (7-1-93) 

06. Reprocessed Permits. Pem1its reprocessed pursuant to Section 42-203D, Idaho Code, may be 
cancelled, modified or conditioned by the Director to make the pennit comply in every way with any pem1it that 
would be issued for the same purpose based upon a new application processed under these rules. (7-1-93) 

07. Conditioning of Permits. The Director may condition pennits to require commencement of 
construction of project works within a designated time inten,al not to exceed one year and completion of construction 
of project works and beneficial use of water within a time interval not to exceed five (5) years. (7-1-93) 

08. Voiding Approval of Permit. Pennits may be conditioned to authorize the Director to void the 
approval of the pennit ifhe determines that the applicant submitted false or misleading inforrnation on the application 
or supporting documents. (7-l-93) 

09. Retetion of Jurisdiction. The Director may condition pennits to retain jurisdiction to insure 
compliance with the design, construction and operation provisions of the pennit. {7-1-93) 

10. Insuring Minimum Stream Flows and Prior Rights. The Director may condition permits to 
insure that established minimum stream flows and prior rights including prior rights reserved by federal law are not 
injured. (7-1-93) 

11. Insuring Compliance with \Vater Quality Standards. The Director may condition pennits to 
insure compliance with ldaho's ·water quality standards. (7-1-93) 

12. Insuring Assignment of Interest. The Director may condition a pennit issued for trust water to 
require that any amendment (Section 42-211, ldaho Code), transfer (Section 42~222, Jdaho Code), or assignment of 
interest in the pennit by any method whatsoever shall not result in the project falling to meet the public interest 
criteria of Section 42-203C, ldaho Code except, however, leilders obtaining title to the project through default will 
have a reasonable period of time, as detem1ined by the Director, to meet such criteria or to convey the project to a 
person or entity that does meet the criteria. (7-1-93) 

051. -- 054. (RESERVED). 

055. MORATORIUM (RULE 55). 

01. Applications for Permit (7-1-93) 

a. The Director may cease to approve applications for permit in a designated geographical area upon 
finding a need to: (7-1-93) 

l. 

II. 

Protect existing water rights; 

Insure compliance with the provisions of Chapter 2, Title 42, Idaho Code; and 

(7-1-93) 

(7-1-93) 

m. Prevent reduction of flows below a minimum stream flow which has been established by the 
Director or the board pursuant to applicable law. (7-1-93) 

b. Notice of the Director's action to cease application approval wi11 be by: (7-1-93) 

1. Summary Order sen1ed by certified mail upon the then existing affected applicants; and (7-1-93) 

11. Publication of the order for three (3) consecutive weeks in a newspaper or newspapers of general 
circulation in the area affected. (7-1-93) 

c. Objections to the DirectorDirector's action shall be considered under the department's adopted 
Rules of Procedure aTTd applicable law. (7-1-93) 
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(7·1-93) 

a. To the extent a permit has not been developed, the Director may cancel, or modify permits for 
which proof of beneficial use has not been submitted in a designated geographical area as an extension of Rule 
Subsection 055.01. (7-1-93) 

b. Notice of the Director's action ro cancel or modify pennits shall be by: (7-1-93) 

1. Summary Order served by certified mail upon the affected pennit holders in the designated area. 
(7-1-93) 

11. Publication of the order for three (3) consecutive \veeks in a newspaper or newspapers of genera.I 
circulation in the area. (7-1-93) 

c. Objections to the Director's action shall be considered under the department's adopted Rules of 
Procedure and applicable law. {7-1-93) 

056 ... 999. (RESERVED). 
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