
John K. Simpson, ISB #4242 
Travis L Thompson, I SB #6168 
Paul L. Anington, ISB #7198 
BARKER ROSHOLT & SIMPSON LLP 
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A l!orneysfcJr lnterrenor Cleur Springs Foods. Inc. 

IN THE DJSTRICT COURT FOR THE FIFTH JUDICIAL DJSTRICT 
OF THE STATE OF IDAHO, lN AND FOR THE COUNTY OF GOODING 

AMERJCAN FALLS RESERVOJR D1STR1CT 
#2. A&B 1RR1GA Tl ON DISTRJCT. BURLEY 
1RRIGAT10N D1STR1CT. MINJDOKA 
IRRlGATION DJSTRJCT, and TWIN FALLS 
CANAL COMPANY, 

Plaintiffs. 

vs. 

THE lDAHO DEPARTMENT OF WATER 
RESOURCES and KARL J. DREHER, its 
director, 

Defendants. 

) 
) Case No. CV-2005-600 
) 
) 
) CLEAR SPRINGS FOODS, lNC.'S 
) JOJNDER IN PLAINTIFFS' 
) RESPONSE TO DEFENDANTS' 
) MOTION FOR STAY 
) 
) 
) 
) 
) 
) 
) 
) 

----------------- ) 

COMES NOW, Plaintiff-Intervenor CLEAR SPRINGS FOODS, INC. ("Clear Springs"), 

by and through counsel of record, and hereby joins in the Plaintiffs' Response lo Defendants· 

Afotionfor Stay. Clear Springs joins in the response submitted by the Plaintiffs and furlher 

opposes the Defendants' eff011s to stay the Corn1's June 2nd Order and June 30th Judgment for the 

additional points set forth below. 
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Clear Springs holds numerous decreed water rights to s_p1ings that emanate from the 

northern rim of the Snake River Canyon in 1he area known as the ·'Thousand S_p1ings reach .. 

no11h of Buhl. Idaho. 1 See Ex. A to .1/fidmir of.John K. Simpson in Support of'Clear Springs 

Foods. Inc. ·s Morion for Summmy Judgment (hereinafter ·'Simpson Atf.'"·). 2 Clear Springs' 

decreed water rights _provide for year-round diversion at specified rates. See id. 

On May 2. 2005, Clear Springs requested \\aler right administration and delivery of 

water to its Snake River Farn1 and Crystal Springs Farm pursuant to lclaho Code§ 42-607. See 

Exs. B, C to Simpson ,{ff The Director of the ldaho Department of Water Resources 

(''Department") deemed Clear Springs' request to be a .. delivery call .. under the conjunctive 

management rules ("Rules'} and responded by issuing an order on July 8, 2005 ("July Order''). 

See Ex. D to Simpson Afl Since Clear Springs originally requested administration in May 2005, 

the spring flows that supply Clear Springs' senior surface water rights have not increased, and 

Clear Springs' water rights are still not being satisfied. See Ex. A to Linda L. Lemmon 

(demonstrating the decreed amounts versus the recorded low spring flows for 2003 and 2006 and 

the percentage loss). The injury to Clear Springs' water rights is continuing and likely to 

continue for the rest of this year and beyond. See id. 

This Court declared the Department's Rules unconstitutional on June 2, 2006 Order. A 

judgment was issued on June 30, 2006 and later ce11ified as final on July 11, 2006 pursuant to the 

Defendants' representations that they would honor and follow the judgment. The Director's 

prior orders responding to Clear Springs' requests for water right administration, based upon the 

Rules, are now void as a matter of law. See Clemens v. Pinehurst Water Dist., 81 Idaho 213, 

1 Clear Springs' water rights in Basin 36 are listed as follows: 36-2048, 36-2703, 36-4013A, 36-4013B, 36-4013(, 
36-7040. 36-7083. 36-7148. 36-7201. 36-72 l 8. and 36-7568. 
2 Mr. Si1;1pson's affidavit w·as submitted in thi; case on November 1, 2005 in supp011 of Clear Springs' motion for 
summary judgment. 
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218-19 ( 1959). Accordingly, by letter of July 2L 2006. Clear Springs requested tl1e Director to 

reconsider his prior orders and proceed with water right administration that complies with 

Idaho's constitution and water distribution statutes. See Ex. I to Third Thompson Afl The 

Director responded to Clear Springs· letter with an order requesting ··b1iefing .. on how the 

Director should continue with administration. if any. at this time in light of this Corn1 ·s judgment 

and the Defendants· appeal and present motion for stay. See Ex. J to Third Thompson Aff. 

Rather than honor this Court's judgment, the Defendants are continuing on a path that 

ignores the constitution and further delays proper water 1ight administration. In the meantime. 

Clear Springs, a senior water right holder. is left to suffer the sh011ages in the water supply. The 

Defendants· procedural "gamesmanship" over the two months since this Com1 issued its June 2nd 

Order has gone on long enough and must come to an end. 

In the face of sho11ages to senior water rights throughout Water District 130. the 

Defendants' claim that the "public interest" weighs in favor of a stay are meritless. Moreover, 

the Defendants' allegation that "the current good water year minimizes the potential injury" 

during the appeal is similarly flawed. The so-called "good water year"' has not alleviated the 

injury to Clear Springs and other spring users in the Thousand Springs reach as evidenced by 

recent measurements of the spring flows that supply those various senior rights. See Ex. A to 

Affidavit a/Linda L. Lemmon. .. . 

The Defendants have not met their burden to show that a stay of this Com1' s judgment is 

necessary. The Defendants should not be pern1itted to shrug off their constitutional and statutory 

duties for yet another year. Staying the judgment in this case will ensure no lawful 

administration is perfonned this year, and will effectively give the Defendants the "green lighC 

to continue to use the Rules in 2007. Whereas the Court has declared the Department's Rules to 
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be unconstitutional. there is no basis to stay that decision and allow the Director to proceed with 

unlawful administration 10 the detriment of Clear Sp1ings and other senior surface water users. 

Clear Springs requests this Court deny the Defendants' motion. 

DATED this ~ - 00 day o1 August 2 6. 

BARKER ROSHOLT & SIMPSON LLP 

Attorneys for Clear Springs Foods, ]nc. 
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CERT1FICATE OF SERVICE 

~ 
1 hereby ce11ify that on the day of AugusL 2006, I served a true and conect copy of 

the foregoing document(s) on the person(s) listed below. in the manner indicated: 

Phil Rassier 
Candice McHugh 
Tvlichael OJT 
Idaho Depanrnent of Water Resources 
P.O. Box 83720 
Boise. ID 83 720-0098 

~~United States Mail. Postage Prepaid 
.._...- E -mail 

--
Via Facsimile 
Hand Delivered 

Attorneys for Idaho Department of Water Resources and Karl J. Dreher 

C. Tom Arkoosh 
ARKOOSH LAW OFFICES, CHTD. 
P.O. Box 32 
Gooding, Idaho 83330 

____::::_:_ United States Mail, Postage Prepaid 
....--- E-mail 

Via Facsimile 
Hand Deliver ed 

Attorneys for American Falls Reservoir District #2 

Roger D. Ling 
LING ROBINSON & WALKER 
P.O. Box 396 
Rupe11, Idaho 83350 

~ United States Mail, Postage Prepaid 
~-E-mail 

Via Facsimile 
Hand Delivered 

Attorneys for A & B lJTigation District and Burley IJTigation Dist1ict 

W. Kent Fletcher 
FLETCHER LAW OFFJCE 
P.O. Box 248 
Burley, Idaho 83318 

Attorneys for Minidoka lJTigation District 

John Rosholt / Travis Thompson 
BARKER ROSHOLT & SIMPSON LLP 
P.O. Box 485 
Twin Falls, Idaho 83303-0485 

Attorneys for Twin Falls Canal Company 

---===::_ United States Mail, Po stage Prepaid 
c:...----E -mail 

Via Facsimile 
Hand Deliver ed 

~ United States Mail, Poslage Prepaid 
._...,.,-E -mail 

Via Facsimile 
Hand Deliver ed 
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Daniel V. Steenson 
Charles L. Honsinger 
S. Bryce Fanis 
Jon C. Gould 
RINGERT CLARK. CHTD. 
P.O. Box 2773 
Boise. Idaho 83702 

_:::::::_ United States MaiL Postage Prepaid 
1,../' E-mail 

Via Facsimile 
Hand Deliver ed 

Alll)rneys for Thousand Springs Water Users Assn. 

J. Justin May 
l'v1,\ Y SUDWEEKS & BROWING LLP 
l 419 W. Washington 
P.O. Box 6091 
Boise. Idaho 83707 

Attorneys for Rangen. Inc. 

James C. Tucker 
IDAHO POWER COMPANY 
1221 West Idaho Street 
Boise. ID 83702-5627 

James S. Lochhead 
Adam T. Devoe 
BROWNSTEIN HYATT & FARBER 
410 1 J1 11 Street, 22nd Floor 
Denver. CO 80202 

Attorneys for Idaho Power Company 

Jeffrey C. Fereday 
Michael C. Creamer 
GIVENS PURSLEY. LLP 
Post Office Box 2720 
Boise. ID 83701-2720 

_:::::::_ United States MaiL Postage Prepaid 
v· E-mail 

Via Facsimile --
Hand Delivered 

~ United States MaiL Postage Pr epaid 
~ E-mail 

Via Facsimile 
Hand Deliver ed 

~ United States MaiL Postage Pr epaid 
~ E-mail 

Via Facsimile 
Hand Deliver eel 

~ United States Mail. Postage Pr epaicl 
c..----" E-mail 

Via Facsimile --
Hand Deliver ed 

Attorneys for Idaho Ground Water Appropriators, lnc. 

Josephine P. Beeman 
BEEMAN & ASSOC. 
409 W. Jefferson St. 
Boise, Idaho 83702 

~ United States Mail, Postage Pr epaid 
,-/.· E -mail 

Via Fa csirnj}e 
Hand Deliver eel 
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Sarah Klahn 
WHITE & JANKOWSKI LLP 
Kittredge Building 
511 16th St., Suite 500 
Denver, Colorado 80202 

Attorneys for City of Pocatello 

_ v- United States MaiL Postage Pr epaid 
v- E -mail 

Via Facsimile ---
Hand Delivered 

Travis L. Thompson 
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