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IN THE DISTRlCT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN Al\''U FOR THE COUNTY OF GOODING 

AMERlCAN FALLS RESERVOIRDISTRlCT ) 
#2, A & B IRRlGATION DISTRlCT, BURLEY ) 
IRRJGATIONDISTRICT, ) 
lvllNIDOKA ) 

IRRJGATION DISTRlCT, and TWIN FALLS ) 
CANAL COMPANY, ) 

Plaintiffs, 

vs. 

THEIDAHODEPARTMENTOFWATER 
RESOURCES and KARL DREHER, 
its Director, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) _____________ ......;.) 

Case No. CV-2005-600 

SUMMONS 

NOTICE: YOU HA VE BEEN SUED BY THE ABOVE-NAMED PLAINTIFF. 
THE COURT MAY ENTER JlJl)GMENT AGAINST YOU WITHOUT 
FURTHER NOTICE UNLESS YOU RESPOND WITHIN 20 DAYS. 
READ THE INFORMATION BELo,v. 

TO: THE IDAHO DEPARTMENT OF WATER RESOURCES and KARL DREHER, 
its Director, 322 E. Front St., Boise, Idaho, 83720-0098. 

YOU ARE HEREBY NOTIFIED that in order to defend this lawsuit, an 

appropriate written response must be filed with the above-designated court within twenty 

(20) days after service of this Summons on you. If you fail to so respond the court may 

enter judgment against you rui demanded by the ):'laintiff in the Complaint. 

A copy of the Complaint is served with this Summons. If you wish to seek the . 

advice or representation by an attorney in this matter, you should do so promptly so that 

your written response, if any, may be filed in time and other legal rights protected. 
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An appropriate written response requires compliance with Rule lO(a)(l) and other 

Idaho rules of Civil Procedure and shall also include: 

1. The title and number of this case. 

2. If your response is an Answer to the Complaint, it must contain 

admissions or denials of the separate allegations of the Complaint aod other defenses you 

may claim. 

3. Your signature, mailing address and telephone number, or the signature, 

mailing address and telephone number of your attorney. 

4. Proof of mailing or delivery of a copy of your response to plaintiffs 

attorney, as designated above. 

To determine whether you must pay a filing fee with your response, contact the 

Cl erk of the above-named court. 

DA TED this __ day of August, 2005. 

CLERK OF THE DISTRICT COURT 

Dept:tty u,_...,,1,,_, 
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C, Tom A.rkoosh, ISB No, 2253 
ARKOOSH LAW OFFICES, CHTD. 
P.O. Box 32 
Gooding, Idaho 83330 
Telephone: (208) 934-8872 
Facsimile: (208) 934-8873 

Attorneys for American Falls Reservoir 
District #2 

John A. Rosholt, ISB # 103 7 
Jolm K, Simpson, ISB #4242 
Travis L Thompson, ISB #6168 
BARKER ROSHOLT & SIMPSON LLP 
P.O, Box 485 
113 Main Ave. West, Suite 303 
Twin Falls, Idaho 83303-485 
Telephone: (208) 733-0700 
Facsimile: (208) 735-2444 

Attorneys for 
Twin Falls Canal Company 

Roger D, Ling, JSB No. 1018 
LING ROBINSON & WALKER 
P,O, Box 396 
Rupert, Idaho 83350 
Telephone: (208) 436-4717 
Facsimile: (208) 436-6804 

Attorneys for A & B 
Irrigation District 
and Burley Irrigation District 

W, Kent Fletcher, ISB No, 2248 
FLETCHER LAW OFFICE 
P,O, Box 248 
Burley, Idaho 83 318 

Telephone: (208) 670-3250 
Facsimile: (208) 878-2548 

Attorney for Minidoka Irrigation 
District 

IN THE DISTRICT COURT OF THE FIFTH .nJDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 

AMERICAN FALLS RESERVOIR DISTRICT ) 
#2, A & B IRRIGATION DISTRJCT, BURLEY ) 
IRRIGATION DISTRICT, ) 
MINIDOKA ) 

IRRIGATION DISTRICT, and TWIN FALLS ) 
CANAL COMP ANY, ) 

) 
Plaintiffs, 

vs, 

THE IDAHO DEPARTMENT OF WATER 
RESOURCES and KARL DREHER, 
its Director, 

Defendants, 

) 
) 
) 
) 
) 
) 
) 
) 
) ______________ ) 

Case No, _____ _ 

COMPLAINT 

Fee Category: Al, 
FilingFee: $82,00 

COME NOW the plaintiffs American Falls Reservoir District #2, A & B 

Irrigation District, Burley Irrigation District, Minidoka Irrigation Dist1ict, and Twin Falls 

Canal Company, and petition the Court for declaratory judgment pursuant to § 67-5278 

and § 10-1201, et seq, Idaho Code, regarding the validity and constitutionality of the 
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Rules of Conjunctive Manage1nent of Surface and Ground \\later Resources", IDAP A 

3 7.03.11 et seq., as promulgated by the Idaho Department of Water Resources (hereinafter 

"IDViR"), and in support thereof, allege: 

COUNT I 

1. American Falls Reservoir District #2 is a duly organized irrigation 

district under the laws of the State of Idaho. 

2. American Falls Reservoir District #2 does business in Gooding County, 

Idaho, and Gooding County is the proper venue for filing this action pursuant to Idaho 

Code § 67-5272(c). 

3. A & B Irrigation District is an irrigation district organized and existing 

under the laws of the State of Idaho. 

4. Burley Irrigation District is an irrigation district organized and existing 

under the laws of the State of Idaho. 

5. Minidoka Irrigation District is a duly organized irrigation district under 

the laws of the State ofidaho. 

6. Twin Falls Canal Company is a non-profit Idaho corporation organized 

under the laws of the State of ldaho. 

7. IDWR is an administrative agency of the State ofldaho. The Director 

ofIDWR is authorized, pursuant to Idaho Code § 42-603, to adopt mies and regulations 

for the distribution of water from all sources as shall be necessary to carry out the laws in 

accordance with the priorities of the rights of the nsers thereof. 

8. On or about October 7, 1994, the Director of IDWR promulgated 

administrative rules cited as IDAPA 37, Title 03, Chapter 11, also !mown as the "Rules 

for Conjunctive Management of Surface and Ground Water Resources" (hereinafter the 

"Rules"), a true copy of which is attached hereto as Exhibit "A." All exhibits are by 

reference incorporated herein. 
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9. Pursuant to Idaho Code § 67-5201 (l 5), plaintiffs are ''persons" entitled 

to seek declaratory relief in accordance with Idaho Code § 67-5278. 

10. Plaintiffs are the holders of vaiious natural flow and storage water 

rights (hereinafter "Rights"i dating from the early 1900's which grant plaintiffs the 

right to divert water from the Snake River in Idaho, with certain priorities, including 

the rights set forth below: 

A. American Falls Reservoir District #2 Water Right No. 01-

00006 in the amount of l, 700 cfs, witl1 a priority date of March '.W, 1921. 

B. American Falls Reservoir District #2 holds a contractual right m 

the amount of 393,550 acre-feet of storage space in American Falls Reservoir.' 

C. The A&B Irrigation District Water Right No. 01-00014 in the 

ainount of 267 cfs, with a priority date of April 1, 1939. 

D. A&B Irrigation District holds contractual 1ights in the amounts 

of 46,826 acre-feet of storage space in American Falls reservoir and 90,800 acre-feet of 

storage space in Palisades Reservoir, for a total of 137,626 acre-feet of storage space.2 

E. The Burley Irrigation District holds the following surface water 

rights: 

(1) Water Right No. 01-00007 in the amount of163.4 cfs, 

with a priority date of April 1, 1939; 

(2) Water Right No. 01-0021 lB in the amount of 655.88 

cfs, with a priority date of March 26, 1903; 

1 The United States Bureau of Reclamation holds·various water rights for the diversion of water from 
the Snake River for irrigation, reservoir storage for irrigation, and reservoir releases for inigation and 
incidental power generation under some rights. The nature and extent of the spaceholers' ownership 
interests in the storage water rights is currently at issue before the Idaho Supreme Court on appeal from 
the SRBA District Court (Case No. 39576, Consolidated Subcase No. 91-63). The plaintiffs own 
storage space in these reservoirs pursuant ta contracts they entered into with Reclamation, and in some 
cases have filed their own storage water right claims. For purposes of the priority dates_ attached to 
storage space held by plaintiffs in various reservoirs, a portion of Reclamation's water nghts are 
described as follows: 1) Water Right No. 01-00284, 1.7 million acre-feet, decree, American Falls, March 
30, 1921; 2) 01-02064, l.8 million acre-feet, license, American Falls, March 30, 1921; and 3) 01-02068, 
1.4 million acre-feet, Palisades June 28, 1939. 
2 See n. 1. '. 
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(3) Water Right No. OJ-00'.214B i11 the amount of 380 cfs, 

with a priority date of August 6, 1908. 

F. The Burley Irrigation District holds contractual rights in the 

amounts of3!,892~re-feet of storage space in Lalce Walcott, 155,395 acre-feet of storage 
. . 
space in American Falls Resen,oir, and 39,200 acre-feet of storage space in Palisades 

Reservoir, for a total of 226,487 acre-feet of storage space:' 

G. The Minidoka Irrigation District, or Reclamation on Minidoka's 

behalf, holds the following natural flow water rights: 

(1) Water Right No. 01-00008 in the amount of 266.6 cfs, with a priority 

date of April 1, 1939. 

(2) Water Right No. 01-10187 in the amount of 1,070.12 cfs with a 

priority date of March 26, 1926. 

(3) Water Right No. 01-10188 in the amount of620 cfs with a priority 

date of August 6, I 908. 

(4) Water Right No. 01-10192 in the amount of 1,550 cfs with a 

priority date of August 23, 1906. 

(5) Water Right No. 01-10193 in the amount of 1,550 cfs with a 

priority date of December 28, 1909. 

(6) Water Right No. 01-10194 in the amount of 550.56 cfs with a 

priority date of June 16, 1911. 

H. The Minidoka Irrigation District holds contractual rights in the 

amounts of 186,030 acre-feet of storage space in Jackson Lake, 63,308 acre-feet of storage 

space in Lalce Walcott, 82,216 acre-feet of storage space in American Falls Reservoir, and 

35,000 acre-feet of storage space in Palisades Reservoir, for a total of366,554 acre-feet of 

storage space.' 

3 See 11. 1. 
5 See n. 1. 
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I. The Twin Falls Canal Company holds the following surface 

water rights: 

(]) Water Right No. 01-00004 in the amount of 600 cfs, 

with a priority date of December 22. 1915; 

(2) Water Right No. 01-00010 in the amount of 180 cfs, 

with a priority date of April 1, l 939; 

(3) Water Right No. 01-00209 in the amount of 3,000 cfs, 

with a priority date of October 11, l 900. 

J. The Twin Falls Canal Company holds contractual rights in the 

amounts of 97,183 acre-feet of storage space in Jackson Lake and 148,747 acre-feet of 

storage space in American Falls Reservoir, for a total of 245,930 acre-feet of storage 

space.6 

11. In the non-irrigation season and during the irrigation season when 

spring flood runoff exceeds diversions, the surface water flows of the Snake River are 

stored in Snalce River reservoirs. Part of these flows are diverted to reservoir storage 

space in United States Bureau of Reclamation reservoirs to which plaintiffs have a right 

(also, the "Rights") by reason of spaceholder contracts with the United States. The stored 

water accruing to plainitffs' space in Reclamation's reservoirs is owned and controlled by 

each plaintiff for its use and for the use of its landowners or shareholders. 

12. The ground water in the ESPA is hydraulically connected to the Snake 

River and tributary swface water sources at various places and to varying degrees. One of 

the locations at which a direct hydraulic connection exists between the ESP A and the 

Snake River and its tributaries is in the American Falls area. 

13. On January 14, 2005, the plaintiffs requested administration of 

junior ground water rights in Water District No. 120 so that water would be delivered to 

plaintiffs pursuant to their senior natural flow and storage water rights. In responding to 
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plaintiffs' request, the Directm has applied the conjunctive managernen1 mles. lDAPA 

37.03.11 et seq. 

14. The conjunctive management rules which have been applied to 

plaintiffs' requests for delivery of water are contrary to law and unconstitutional on their 

face. In addition, the application of the Rules as adopted does impair, and threatens to 

interfere with or impair, the rights of plaintiffs a.'l follows: 

A. The Rules require plaintiffs to submit a "call" and initiate 

administrative procedures prior to the distribution and delivery of water according to 

plaintiffs' prior rights and as required by the waterrnaster of\Vater District No. 120. This 

process results in umeasonahle delay in the distribution of water to senior water 1ights, 

including plaintiffs' water rights, and is contrary to plaintiffs' rights, Idaho law, the prior 

appropriation doctrine, and Idaho Code § 42-602 et seq. 

B. The Rules contain "factors" which impose burdens on senior water 

right holders contrary to Idaho law, These "factors" include, but are not limited to, a 

showing of material injury, reasonableness of the senior water right diversion, and that the 

senior right could not be satisfied using alternate points and/or means of diversion. TI1e 

applications of these "factors" results in unreasonable delay in the distribution of water to 

senior water rights, including plaintiffs' water rights, and imposes burdens which are 

contrary to plaintiffs' water rights and constitutional rights, Idaho law, the prior 

appropriation doctrine and Idaho Code § 42-602 et seq. 

C. As adopted, the Rules, and more specifically, Rules 10.07 and 

20.03, purport to apply the full economic development" provisions of Idaho Code § 42-

226 in the ground water code to surface water rights, contrary to the prior appropriation 

doctrine as set forth in Idaho's Constitution and statutes. 

D. As adopted, the Rules, and mare specifically, Rules I 0.08 and 

20.04, misinterpret and misapply the "futile call" doctrine, thereby ignoring the cumulative 

6 See n.1 
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impacts of ground water development and the hydrologic reality of the impact of ground 

water extraction on surface water rights over time. 

E. As adopted, the Rules, and more specifically, Rules 20.05, 40.03 

and 42, violate the doctrine of separation of powers in that IDVlR 's detem1ination of the 

reasonable exercise of rights and intrndes upon a court's jurisdiction over the 

detemunation .of elements of a water right. 

F. As adopted, the Rules, and more specifically, Rules 20.05, 40.03 

and 42, further violate the doctrine of prior appropriation set forth in Idaho's Constitution 

and statutes by: 

( 1) Requiring a surface water user to exlraust storage before 

placing a call on a junior water right holder, thereby artificially and unlawfully 

subordinating senior water rights to junior water rights; 

(2) Affording IDvVR the discretion to compel a surface 

water user to convert his point of diversion to a ground water source; 

(3) Allowing IDWR to detenni11e the legitimacy of a call on 

a jwuor diverter based on the effoti or expense of the holder of the senior water right to 

divert water from its source; and 

(4) Requiring, as a condition precedent to the determination 

of reasonableness, an inquiry into system diversion and conveyance efficiency, as well as 

the method of irrigation water application. 

G. Inclusion of the term "material injury" as defined by Rules 10.14 

and 42, which is inconsistent with the "injury" criteria defined in Title 42, Idaho Code. 

H. The term "reasonably anticipated average rate of future natural 

recharge" is improperly defmed in Rule I 0.09 to include "artificial recharge," rendering it 

inconsistent with Idal10 Code § 42-23 7a(g). 

I. As adopted, the Rules contravene Idaho Code § 42-603, which 

requires !hat mles so promulgated must be in accordance with the priorities of the rights 
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of the water users. Specifically, the adoption and application of the "reasonable use" 

policy set forth in Rule 20.03 is contrary to the prior appropriation doctrine contained in 

the ldaho Constitution and Idaho statntes, and is therefore contrary to Idaho Code § 42-

603 generally, and in the following particulars: 

(I) The same suggests or allows administration of water 

rights on a correlative basis, i.e., administration of water rights in an aquifer on a mutual 

pro-rata or proportionate basis instead of a priority-in-time basis. 

(2) The same suggests or allows administration of water 

rigbts such that water in a well or the aquifer shall be deemed available to fill a junior 

water right notwithstanding that withdrawal of the amount used by the junior water right 

would effect, contrary to the direct dictates of the statutory and constitutional law of the 

State of Idaho, the present or future use of any senior surface water right. 

(3) The same would suggest or allow or could be used to 

allow the administration of water rights such that the administrator would impermissibly 

investigate and take into consideration in the enforcement of the water rights components 

of beneficial use such as what crops are grown, or the means or method of irrigation. 

Such considerations are impermissible except for the detem1ination of waste, fo1feiture, or 

. abandonment. 

(4) The same would suggest or allow an administrator to 

micromanage senior water rights, or make ad-hoc determinations of the quantity 

deliverable to senior water rights such that the administrator would claim the right or 

capacity to delivery less than the full face amount of the senior water right when water 

under the right would be diverted and applied to a beneficial use. 

( 5) Requiring a surface water users to be subject to a 

mitigation plan to relieve a junior water user from the obligation to curtail use during 

drought periods, without the prior volitional agreement of the senior water user, 1s 
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contrary to the state constirutional and statutory pTovisions goven1ing the adn1inistration of 

water rights, and is beyond the authority of the statntes enabling the adoption of the Rules. 

( 6) In the event that a junior water user affects the 

fulfillment of a hydrologically connected senior water right, whether the effect is 

instantaneous or an effect over time, then the pri01ity doctrine requires immediate 

curtailment of junior users who affect the fulfillment of hydrologically cmmected senior 

. water rights unless and until the hydrologically connected junior user proves that 

curiailmentwill not alleviate the affect of the junior user upon the senior water right. 

J. As adopted, Rule 40.0l(a) would allow the Director of ID\VR, in 

the face of material injmy to a senior appropriator, the ability to phase in the regulation of 

the diversion and use of water under a junior right to lessen the economic impact of 

immediate and complete curtailment on the junior right holder. Such phasing over time is 

contrary in all respects to the prior appropriation doctrine. 

15. The Director, in the application of the "Rules," has imposed a 

· requirement upon the plaintiffs holding senior water rights that they use their storage 

water, acquired in Reclamation reservoirs as a reserve, before they may enforce their 

senior surface water rights against junior ground water appropriators, and such application 

of the Rules interferes with and impairs the legal rights and privileges of the plaintiffs that 

are represented by their legal and equitable water rights. 

16. The application of the Rules by the Director is a denial to the plaintiffs 

of their priority of appropriations which give them the better right as between those using 

the water, as provided by article XV, section 3 of the Constitution of the State of Idaho. 

17. The impairment of the full exercise by plaintiffs of their water rights 

by the application of the Rules by the Director constitutes a taking of property rights 

without due process, in violation of article I, section 13 of the Constitution of the State of 

Idaho, and the Fifth and Fourteenth Amendments to the Constitution of the United States 

of America. 
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I 8. The Director~ in his application of the Rules. ha·s i1nposed upon 

plaintiffs an involuntary exchange of water authorized to be diverted under their water 

rights with water diverted under other water rights, contrary to the provisions of Idaho 

Code § 42-240 which requires the consent to any exchange by plaintiffs. 

19. The majority of sections of the Rules is nnconstitutional or contrary 

to existing Idaho statutes, or is so dependent on the invalid provisions, that the entire 

-Rules are void. 

20. To the extent that the Rules have any validity whatsoever, the same 

have no force or effect upon the water rights which were established prior to the 

enactment of Idaho's Groundwater Act. 

COUNT II 

l. Plaintiffs incorporate, as though fully set forth herein, paragraphs 1 

through 20 of Count I of this Complaint. 

2. The Director, pursuant to his purported authority, which is unknown and 

undisclosed to the plaintiffs, and in his application of the Rules has allowed avoidance of 

cmiailment by junior appropriators through the issuance of what the Director has 

conceived, adopted, ordered and styled as a "replacement water plan" which allows 

diversions under junior ground water rights which affect hydrologically cormected senior 

surface water rights by providing "replacement water" in amounts and at times which 

conflict with plaintiffs' water rights, which "replacement water plans" are issued without 

notice or hearing, upon the instigation of the Director, upon ten11s and conditions 

subjectively set by the Director, and such application of the Rules interferes with and 

impairs the legal rights and p1ivileges of the plaintiffs represented by their water rights. 

See Exhibits B, C, D (May 6, 2005 Order Regarding IGWA Replacement 'Water Plan, 

June 24, 2005 Order Approving IGWA's Replacement Water Plan for 2005; and July 22, 

· 2005 Supplemental Order Amending Replacement Water Requirements). 
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WHEREFORE .. plaintiffs pray for relief as follows: 

1. For an Order of this Court finding that application of the Rules, as 

adopted, does impair, or threatens to interfere with or impair, the rights of plaintiffs. 

" For an Order of this Cami declaring that the procedures and 

requirements of the conjunctive management rules are void on their face because they are 

unconstitutional, contrary to law, and violate plaintiffs' water rights and constitutional 

rights and defendants' duties. 

3. For an Order of this Court declaring that defendants' application of the 

conjunctive management rules to plaintiffs' requests for delivery of water is 

unconstitutional, contrary to law, and violates plaintiffs' water rights and constitutional 

rights and defendants' duties. 

4. For an Order awarding costs and attorney fees to the plaintiffs. 

5. For such other and further relief as this Court deems just and equitable. 

DATED this /~day of August, 2005. 

ARKOOSH LAW OFFICES, CHTD. 

~--···· ~-

[,, 
C. Tom Arkoosh 

. Attorneys for American Falls Reservoir 
District #2. 

BARKER ROSHOLT & SIMPSON LLP 

John A. Rosholt 
John K. Simpson 
Travis L. Thompson 

Attorneys for Twin Falls 
·· Canal Company 
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Roger D. Ling 

Attorneys for A & B Irrigation District 
and Burley Irrigation District 

FLETCHER LAW OFFICE 

\V. Kent Fletcher 

Attorneys for Minidoka Irrigation 
District 
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sent 6y: AAKOOSH LAW OFFICES; 208 934 8873; Aug 0 15°0S 10:3BAMj 

Wl·lER EPOR E, pluintit'Ll; pray for rdief as fo]IQw~: 

l. For ;11 Order uf this Court finding that applicuti,m of the Rule,, ug 

adopted, does impilir, or thrcutens to inrc:rfore with or impair, th~ ri;;hL,; of plaintiffs, 

2. For nTI Order of this C<>urt dcclwing that the prn:.:cdurcs and 

ro4uirt::tne.nl, of the conjunctive management rule, nr: vnicl on their fucc h""3USC they arc 

unconstitutionnl, contrlll')' to lnw, ui1<l violate plai,,tiffs' water right~ unr:l constitutional 

righL', and defendants' duties. 

3. For an Order of thi~ C\1urt clccl:u'iug that dcfcnd:lllu;' upplication of the 

conjunctive mtmagcmr:nl rule.; to pbintifls' requCl'ls for dcliucry or wate:r is 

. unco!ISl.ilutional. corltrll!jl ta Jaw, und violates plaintiff,i' water right~ and constitutional 

· ris]irs nnd dcfondants' duties. 

4, For nn Order uwarcling costs oncl nttomey fees tu the plaintiffs. 

5. For such otl,cr und furiher relief a.~ this Court dco:m~ just lll1d cqµilllblc. 

DATED this _JJ:'aay cf Aul,\l!Sl, 2005. 

ARKOOSH LAW OFFICES, C'RTD. 

C. fom Arkuu~h 

Attorn.~ys for Aml!l'ican Falls Reservoir 
District #2 

BARK.ER ROSHOLT & SIMPSON LLP 

4~v2 
John K. Simpson 
TravL, L Thompson 

Attorneys for Twin Falls 
Ctu1ol Colll\,o.ny 
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LTNO RUB1NSON & WALK.ER 

RogcrD. Lmg 

. l l • 

Attomeyg for A & B Trriga!ion Dl.strlet 
and Burley. [rrigntion District 

FL.ETCHER LAW OFFICE 

W'."l(cnt Fletcfi,:r 

Attornoys fur lvlinidokn tn,gntion 
District 

' ........... , .,,._,._ 
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WHEREFORE, piaintiffo pra:v for relief as follows· 

l. For iiLt Order nf this Court finding that application of the Rule::s, as 

:,dopted, <lne:, impait, or threatens lo interfere with or impair, the rit1h\, of plaintiffs. 

For an Order of this Court declaring that the procedures and 

rngwremems of the ~nnjunc.tive management rule, are voici nn their face becaus~ they ai·e 

w1wnstitulional, c.ontrury to law, un<l violate plaintiffs' water right, and con,titlllional 

right~ and defendant:.;' duties. 

3. For ill! Onler of this Court declaring that delendrmts' application of the 

oonjunctive ma11agcmont mies to plaintiffs' requests for delivery of wale!' i~ 

un~omlitutional, con!rnry lo law, nnd violates plaintiffs' wa(er righls ~d con~titutional 

rights and defendants' duties. 

4. For un Order awarding costs and attorney fees to ll1c plui.ntiffs. 

5. For S\10h other and further relief as th.is Court deems itrst and equituhlc. 

DATED thi~ (/!.~ day tif Augu,!, 2005. 

ARKOOSH LAW OFFJCES, CHTD. UNG ROBINSON & WALKER 

c.l'om" Arkoosh --·-----·--­

Attorneys for American Fuil.1 Reservoir 
District #2 

BARK.ER ROSHOLT &. S[MPSON LLP 

fo'Jm. A."Yfo"-.srroIT ___ _ 
John K. Shr1pson 
'l'rnvis ) __ Th01upso11 

Attcmwys for Twin Fol.I~ 
Clmlll Co111prmy 
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Attorneys for A & B 1rrigation Distric! 
and Burley lnigation District 

FLETCHER LAW OFFlCE 

W. Kent Fletcher 

Attomeys for Minidoka J nigation. 
District 
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unconstitutional, control)' to law, and violate plaintiffs' water right>J and coJH;tiroticmal 
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J. For mi Order of this Court declaring that d~fentlunts' application of the 

conjunctive management rules to plailltiffs' requests for delivery of water is 

uncoJJslitutiOIJJll, contrill'Y to Jaw, and violate, r,Ja.iotrffu' water rights and constimtional 

riglns and defend.ants' duties. 

4. For an Orcler awarding com and attorney fees to the plaintiffs. 
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IDAPA 37 
TITLE 03 

CHAPTER 11 

37 .03.11 - RULES FDR CONJUNCTIVE MANAGEMENT OF SURFACE 
AND GROUND WATER RESOURCES 

000. LEGAL AUTHORITY (RULE OJ. 
These rules are promulgated pursuant to Chapter 52, Title 67, Idaho Code, the Idal10 Adminisrrn!Jve Procedure Act, 
and Section 42·603, Idaho Code, which provides that the Director of the Department of Water Resources is 
authorized to adopt rules and regulations for the distribution of water from the streams, rivers, lakes. ground water 
and other narura\ water sources as shall be necessary to carry out the laws in accordance with the priorities of the 
ngbts of the users thereof These rules are also issued pursuant to Section 42"1805(8), Idaho Code, which provides 
the Director with authority to promulgate rules implemenri11g or effectuating the powers and duties of the department. 

(10-7-94) 

001. TITLE AND SCOPE (RULE!). 
Tbese rules may be cited as "Rules for Conjunctive Management of Surface and Ground Water Resources". The rules 
prescribe procedures for responding to a delivery call made by the holder of a senior-priority surface or ground water 
~igbt against the holder of a junior~priority ground water right in au area having a common ground water supply. lt is 
mtended that these rules be i11corporared imo general rules governing water distribution in Idaho when such rules are 
adopted subsequently. ( 10-7-94) 

002. WRITTEN INTERPRETATIONS (RULE 2). 
In accordance with Section 67-5201(19)(b}(iv), Idaho Code, the Department of Water Resources does not have 
written statements that pertain to the interpretation of the rules of this chapter or to the docume11tation of compliance 
with the rules of this chapter. ' ( 10-7-94) 

003. ADMINISTRATIVE APPEALS (RULE 3). 
Appeals may be taken pursuant to Section 42-1701A, Jdaho Code, and the department's Rules of Procedure, IDAPA 
37.01.01. (10-7-94) 

004. SE\'ERABILIT\' (RULE 4). 
The rules governing this chapter are severable. If any rule, or part thereof, or the application of such rule to any 
person or circumstance is declared invalid, that invalidity does not affect the validity of any remaining portion of this 
chapter. (] 0-7-94) 

005. OTHER AUTHORITIES REMAIN APPLICABLE (RULE 5). 
Nothing ill these rules shall limit the Director's authority to take alternative or additional actions relating to the 
management of water resources as provided by Idaho law. (10-7-94) 

006. -- 009. (RESERVED). 

010. DEFINITIONS (RULE 10). 
For the purposes of these rules, the following terms will be used as defined below. (10-7-94) 

01. Area Having a Common Ground V,'ater Supply. A ground water source within which tl1e 
diversion and use of ground water or changes in ground water recharge affect the flow of water in a surface water 
source or within which the diversion and use of water by a holder of a ground water right affects the ground water 
supply available to the holders of other ground water rights. (Section 42-23 7a.g., Idaho Code) ( 10-7-94) 

02. Artificial Ground "'ater Recharge. A deiiberate and purposeful activity or project that is 
performed in accordance with Section 42-.134(2), Idaho Code, and that diverts, distributes, injects, stores or spreads 
water to areas from which such water will enter into and recharge a ground water source in an area having a common 
ground water supply. (10-7-94) 

03. Conjur1ctfre Munagement. Legal and hydrologic integration of administration of the diversion 
and use of water under water rights from surface and ground water sources, including areas having a common ground 
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(10-7-94) 

04. Deliven· Call. A request from the holder ofa water rigbL for administratlo11 of water rights under 
the prior appropriation doCtrine (_10-7-94) 

05. Department The Department ofWarer Resources creD.led by Section 4:2-l 7{Jl. Idaho Code. 
. (10-7-94) 

06. Director. The Director of the Department of Water Resources appointed as pro\1ided by Section 42-
J 801, ldaho Code, or a11 employee .. he.11.ring officer or other appointee of the Department who has been delegated to 
act for the Director as provided by Section 42-170 I, ldaho Code. ( l 0-7-94 J 

07. Full Economic Development of Underground ·water Resources. The diversion and use of water 
from a ground water source for beneficial uses U1 the public: interest at a rate that does not exceed the reasonably 
anticipated average rate of future natural recharge, in a manner that does not resulr in material injury to senior-priority 
surface or ground water rights, and that furthers the principle of reasonable use of surface a11d ground water as set 
forth in Rule 42. ( 10-7-94) 

08. Futile Call. A delivery call made by the holder of a se11ior-priority surface or ground water right 
that, for physical and hydrologic reasons, cannot be satisfied within a reasonable time of the call by immediately 
curtailing diversions under junior-priority ground water rights or that would result in waste of the water resource. 

(10-7-94) 

. 09. Ground \,Vater Management Area. Any ground water basin or designated part thereof as 
designared by the Director pursuant to Section 42-:233(bJ, Idaho Code. (10-7-94) 

. . .10. Ground Water. V./ater under the surface of the ground whatever may be the geological strucrure in 
which tt 1s standing or moving as provided in Section 42-'.!30(a), Idaho Code. (10-7-94) 

11. Holder of 11 ,,later Right. The legal or beneficial owner or user pursuant to lease or contract of a 
right to divert or to protect in place surface or ground water of the state for a beneficial use or purpose. ( 10-7-94) 

12. Idaho Law. The constitution, statutes, administrative rules and case law ofldaho. (10-7-94) 

13. Junior-Priority. A water right priority date later in time than the priorit)1 date of other water rights 
being considered. ( I 0-7-94) 

14. Material Injury. Hindrance to or impact upon the exercise of a water right caused by the use of 
water by another person as detem1ined in accordance with Idaho Law, as set forth in Rule 42. ( 10-7-94) 

15. Mitigation Plan. A document submitted by the holder(s) of a junior-priority ground water right 
and approved by the Director as provided in Rule 043 that identifies actions and measures to prevent, or compensate 
holders of senior-priority water rights for, material injury caused by the diversion and use of water by the holders of 
ju11ior-prjorhy ground water rights within an area having a common ground water supply. (10-7-94) 

16. Person. Any individual, partnership, corporation, association, governmental subdivision or agency, 
or public or private organization or entity of any character. (10-7-94) 

17. Petitioner. Person who asks the Department to initiate a contested case or lo otherwise take action 
that will result in the issuance of an order or rule. ( 10-7-94) 

18. Reasonable Ground Water Pumping Le,1el. A level established by tl1e Director pursuant to 
Sections 42-226, and 42-237a.g., Idaho Code, either generaIJy for a11 area or aquifer or for individual water rights on 
a case-by-case basis, for the purpose of protecting the holders of senior-priority ground water rights against 
unreasonable lowering of ground water levels caused by diversion and use of surface or ground water by the holders 
of junior-priority surface or ground water·rights under Idaho law. (10-7-94) 
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19. Reasonably Anticipated Average Rnte of Future Natural Reduirge. The estimated average 
mmu.al volume of warer recharged to au are::i having s common ground water supply from precipirntion, underflov;, 
from rriburn.ry sources, and sueam losses and also wate.r iucidentally recharge<l ro an area having a common ground 
water su)Jply a~ u resulc of the diversion and me of water for irrigation and other purposes. The estimate wit! be based 
on available data regarding condldons of diverslon and use of warer existing at tbe: time the e:nimate is mad t and may 
vary as these conditions and available inforrnation change. ( l 0-7-94) 

20. 
are initiated, 

Respondent. Persons against whom complaintS or petlt10ns are filed or about whom lnvest1gario11s 
( I 0- 7-94) 

21. Senior-Prioritv. A water right priority date earlier in time tha.11 the priority dates of other water 
rights being considered. · l 10-7-94) 

22. Surface ·water. Rivers, streams, lakes and springs when fiowing in their narurnl channels as 
provided in Sections 42-JOI and 42-103, Idaho Code. (J0-7-94) 

23. \\later District. An instrumentality of the state of Idaho created by the Director as provided in 
Sectio11 42-604, Idaho Code, for the purpose of perfom1lng tl1e essem:lal govemmenral function of distribution of 
warer among appropriators under Idaho law. ( 10-7-94) 

24. ·"1aterrnastt::r. A person elected and appointed as pra\•ided hi Section 4~-605, anrl Section 42-801, 
ldabo Code, to distribute water within a water district. ( J 0-7-94} 

25. \Vater Right. The legal rigJlt to divert and use or ro protect in µlace the public waters of the state of 
Idaho where such right is evidenced by a decree, a pem:iit or license issued by the Department, a beneficial or 
constitutional use right or a right based on federal law. (HJ-7-94) 

011. -01,. (RESERVED). 

020. GENERAL STATEMENTS OF PURPOSE AND POLICIES FOR CONJUNCTIVE 
MANAGEMENT OF SURFACE AND GROUND WATER RESOURCES (RULE 20). 

01. Distribution of \\later Among the Holders of Senior and Junior-PrioritJ Rights, These rules 
app\y to all situations in the state where the diversion and use of water under junior~priority _ground water rights either 
individually or collectively causes material injury to uses of water under senior-priority water rights, Tl1e rules govern 
the distribution of water from ground water sources and areas having a common ground water supply. (10-7~94) 

02. Prior Appropriation Doctrine. These rules acknowledge al\ elements of the prior appropriation 
doctrine as established by ldaho law. (10-7-94) 

03. Reasonable Use of Surface and Ground Vi1ater. These rules integrate the administration and use 
of surface and ground water ln a manner consistent with the traditional policy of reasonable use of both surface and 
ground water. The policy of reasonable use includes the concepts of priority in time and superiority in right being 
subject to conditions of reasonable use as the legislature may by law prescribe as provided in Article XV, Section 5, 
Idaho Constitution, optimum development of water resources in the public interest -prescribed in Article XV, Section 
7, Idaho Constitution, and full economic development as de.fined by Idaho law, An appropriator is not entitled to 
command the entirety of large volumes of water in a surface or ground water source to supJ)ort his appropriation 
contrary to the public policy of reasonable use of water as described ili this rule. (10-7-94) 

04. DeliveD' Calls. These rules provide the basis and procedure for responding to delivery calls made 
by the holder of a senior-priority surface or ground water right against the holder of a junior-priority ground water 
right The principle of the futile call applies to the distribution of water under these rules. Although a call may be 
denied under the futile caU doctrine, these rules may require mitigation or staged or phased curtailment of a junior­
priority use if diversion and use of water by the holder of the junior-priority water right causes material injury, even 
though not immediately measurable, to the holder of a senior-priority surface or ground water right in instances where 
the hydrologic connection may be re1note, the resource is large and no direct inm1ediate relief would be achieved if 
the junior-priority water use was discontinued. (10-7-94) 
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05. Exercise of \l/ater Ri~hg·. These rules prnvide the basis for detennin ing the reasonablenes.s of the 
diversion and use of water by both the holder of a senior-priority water rigb1 who requests priority de\i\•ery and the 
holder of <1 junior-priority wa1er righ! against whom the call is made. ( I 0-7-94) 

06. Areas Having a Common Ground 'Water Suppl~'. These rules provide the basis for the 
designation of areas afthe state that have a cmnmo11 ground water supply and the procedures that will be followed in 
incorporating the water rights within such areas lnto existing ,:vater districts or creating new districts as provided ·in 
Section 42-::!37a.g., and Section 4:'.-604. Idaho Code, or designating sucb areas as ,ground water management area~ as 
provided m Section 42-233(bJ, Idaho Code. (10- 7A4J 

07. Sequence of Actions for Responding to Delivery Culls. Rule 30 provide::: procedures for 
responding to delivery calls within areas having a common ground water supply that have 11ot been incorporated into 
an existing or new water district or designated a g:rou11d water managemem area. Rule: 40 provides procedures for 
responding to delivery calls within water districts where areas having a common ground warer supply have been 
incorporated into the district or a new distric( has been created. Ru]e 41 provides procedures for responding to 
delivery calls within areas that have been deslgnated as ground water management areas. Rule 50 designmes specific 
known areas having a common ground water supply within the state. ( J D-7-94) 

08. Reasonably Anticipated Average Rate of Future Natural Recharge. These rules provide for 
administration of the use of rrround water resources to achieve the goal that withdrawals of eround water not exceed 
the reasonably anticipated aVerage rate of furore narnral recharge. (Section 4~-23 7a.g., Idal:w-Code) ( l 0-7~94) 

09. Saving of Defenses. Nothing in these rules shall affect or in any way limit any person·s entitlement 
to assert any defense or claim based upon fact or law in any contested case or other proceeding. ( 10-7-94) 

10. '-VeUs as Alternate or Changed Points of Diversion for ·water Rights From a Surface V\'ater 
Source. Nothing in these rules shall prohibit any bolder of a water right from a surface water source from seeking, 
pursuant to Idaho law, to change the point of diversion of the water to an inter-connected area having a con1mo11 
ground water supply. (l 0-7-94) 

11. Domestic and Stock ·watering Ground ,vater Rights Exempt. A dehvery call shall not be 
effecfr\1e against any ground water right used for domestic purposes regardless ofpriorits_i date wl1ere such domestic 
use is within the limits of the definition set forth in Section 4'2-111, Idaho Code, nor agamst any ground water right 
used for stock watering where such stock watering use is within the limits of the definition set forth i1) Section 42-
1401A(l2), Idaho Code; provided, however, this exemption shall not prohlbit the holder of a water right for domestic 
or stock watering uses from making a delivery call, including a delivery call against the holders of other domestic or 
stocl-waterin,g rights, where the holder of such right is suffering material injury. (10-7-94) 

021. - 029. (RESERVED). 

030. RESPONSES TO CALLS FOR WATER DEL1''ERY MADE BY THE HOLDERS OF SENlOR­
PRlORITY SURFACE OR GROUND WATER RJGHTS AGAINST THE HOLDERS OF JUNIOR­
PRIORITY GROUND WATER RIGHTS WITHIN AREAS OF THE STATE NOT IN ORGANIZED 
WATER DISTRICTS OR WITHIN WATER DISTRICTS WHERE GROUND WATER REGULATION HAS 
NOT BEEN INCLUDED IN THE FUNCTIONS OF SUCH DISTRICTS OR WITHIN AREAS THAT HAVE 
NOT BEEN DESIGNATED GROUND WATER MANAGEMENT AREAS (RULE 30). 

01. Delivery Call (Petition). \Vhen a delivery call is made by t11e ])Older of a surface or ground water 
right (petitioner) alleging that by reason of diversion of water by the holders of one ( 1) or more junior-priority ground 
water rights (respondents) the petitioner is suffering material injury, the petitioner shall file with the Director a 
petition in v.rriting containing, at least, the following in addition to the infommtion required by IDAPA 37.01.01, 
"Rules of Procedure of the Department of Water Resources," Rule :230: (I 0-7-94) 

a. A description of the water rights of the petitioner including a listing of the decree, license, pennit, 
claim or other documentation of such right, the water diverslon and delivery system being used by petitioner and the 
beneficial use being made of the water. (10-7-94) 

Page 5 1,1 C 2005 



IDAHO ADMINISTRATIVE CODE 
Department of Water Resources 

IOAPA 3i.03.11 • Conjunctive Management of 
Surf-ace and Ground Water Resources 

b, The names. addresses and descripdon of the water rights of the ground writer users (respondents) 
who are alleged Iti be causing material injury ro the rights of the petilioner m RO for as such infonnation is known by 
t"lit: petitioner or can be reasonably detennined by a search of public records. (l 0- 7-94 J 

c, All information, measurements. data or study results avnilable to the petitioner w support the claim 
of material injury. I I 0-7-94 I 

d. A description of the area having a common ground water supply within which petitioner desires 
junior-priority ground water diversion and use robe regulated. ( 1 D-7-94) 

02. Contested Case .. The Department will consider the matter as a petition for contested cast under the 
Department's Rules of Procedure, IDAPA 37.0LOI. The petitioner shall serve the .petition upon all known 
respondems as required by IDAPA 37 ,01.0 I, "Rules of Procedure of the Department of Water Resources," Rule 203. 
ln addition to such direct service by petitioner, the Department will give such general notice by publicatlon or news 
release as will advise ground water users within the peririoned area of the matter. ( 10-7-94) 

03. Informal Resolution. TI1e Department may initially consider the contested case for informal 
resolution under the provisions of Section 67-5241, Idaho Code, if doing so will expedite the case without prejudicing 
the interests of any parry. ( l 0-7 ~94) 

04. lletition for Modification of an Existing \Vater District. 1D the event the petition proposes 
regulati011 of ground water rights conjunctively with surface water rights in an organized water district, and the water 
rights have been adjudicated, the Deparnnent may consider such to_ be a petition for modification of the organized 
water district and notice of proposed modifica1ion of the water distnct shall be provided by the Director µursuant to 
Secdon 42-604, Idaho Code. The Department will proceed w consider the matter addressed by the petition under the 
Departme11t's Rules of Procedure. ( IO- 7-94) 

05. Petition for Creation of a New 'Water District. In the event the petition proposes regu1ation of 
ground water rights from a ground \Vater source or conjunctively with surface 'Nater rights within an area having a 
conl.Illon ground water supply which is not in an existing water district, and the water rights have been adjudicated, 
the Depart:ment·may consider such to be a petition for creation of a new water district and notice of proposed creation 
of a water district shall be provided by the Director pursuant to Section 42-604, Idaho Code. The Department will 
proceed to consider the matter under the Department's Rules of Procedure. ( 10- 7-94) 

06. Petition for Designation of a Ground \Vater J\1anagement Area. In the event the petition 
proposes regulation of ground v,1ater rights from an area having a common ground water supply \Vithin which the 
water rights have not been adjudicated, the Department may consider such to be a petition for designation of a ground 
water management area pursuant to Section 42~~33(b), Idaho Code. The Department will proceed to consider the 
matter under the Department's Rules of Procedure. (10-7-94) 

07. Order. Following consideration of the contested case under the Department's Rules of Procedure, 
the Director may, by order, take any or all of the following a(:tions: (10-7-94) 

a. Deny the petition in whole or in part; 

b. Grant the petition in whole or in part or upon conditions; 

c. Detennine an area having a common ground water supply which affects the flow 
surface water source in an organized water district; 

( l 0-7-94) 

(I 0-7-94) 

of water in a 
(10-7-94) 

d. Incorporate an area having a common ground water supply into an organized water district 
following the procedures of Section 42-604, Jdaho Code, provided that the ground water rights that ·would be 
incorporated into the water district have been adjudicated relative to the rights already encompassed witbin the 
district; (10-7-94 J 

e. Create a new water district following the procedures of Section 42-604, Idaho Code, provided that 
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the water rights to be included in the new water district have been ad_iudiCAited; () 0-7-94) 

f, Determine tbe need for an adjudication of the priorities and pennissible rates and volumes of 
diversion and consumptive use under the surface and grou11d water rights of the petitioner and respondents and initiate 
such adjudication pursuant ro Section 42-\406, Idaho Code; (l 0-7-94) 

g. By summary order as provided in Section 42-:237 a.g., Idaho Code, prohibit or limit the withdrawal 
of warer from any we\! during any period it is determined that ,vater to fil! any water right is not there available 
without causing ground water levels to be drawn below the reasonable ground water pumping level, or would affect 
the present or furore use of any prior surface or ground water right or result in the withdrawing .of the ground water 
supply at a rate beyond the reasonably anricipated average rate offurnre natural recharge. The Director will take into 
consideration the existence of any approved mitigation plan before issning any order pro11ibiting. or limiting 
-withdrawal of warer from any well; or (_) G-7-94) 

h. Designate a ground water management area under the provisions of Section 42-233(bJ, Idaho Code, 
if It appears that administration of the diversion and use of water fr01n an area having a conm)On ground water supply 
fa required because the ground water supply is insufficient to meet the demands of water rights or the diversion and 
use of water is at a race beyo11d the n:asonab)y anticipated average rate of furure natural ;echarge and modification of 
an existing water disnict or creation of a new water district cannot be readily accomplished due to the need to first 
obtain an adjudication of the water rights, ( 10-7 .94) 

08. Orders for Interim Administration. For the purp()ses of Rule Subsections 030.07.d. and 
030.07 .e., an outstanding order for interim administration of water rights issued by the court pursuant to Section 42-
1417, ld.aho Cade, in a general adjudication proceeding shall be considered as an adjudication of the water rights 
involved. ( l 0-7-94) 

09. Adminis"tration Pursuant to Rule 40. Upon a finding of .an area of common ground water supply 
and upon the incorpo:ration of sucl1 area into an organized water district, or the creation of a new water district, the use 
of water shall be administered in accordance with the priorities of the various water rights as provided in Rule 40. 

(I 0-7-94) 

10. Administration Pursuant to Rule 41. Upon the designation of a ground water management area, 
the diversion and use of water within such area shall be administered in accordance with the priorities oft11e various 
water rights as provided in Rule 41. (J 0-7-94) 

031. DETERMINING AREAS HAVING A COMMON GROUND WATER SUPPLY (RULE 31). 

01. Director to Consider Information. The Director will consider all available data and infon1)·arion 
that describes the relationship between ground water and surface water in making a finding of an area of common 
ground water supply. (I 0-7-94) 

02. 
the following: 

Kinds of Information. The infom1ation considered may include, but is not limited to, any or all of 
°{J0-7-94) 

a. Water level measurements, studies, reports, computer simulations, pumping tests, hydrographs of 
gtream flow and ground water levels and other such data; and (10~ 7-94) 

b. The testimony and opinion of e>..-pert witnesses at a hearing on .a petition for expansion of a water 
district or organization of a new water d_istrict or designation of a ground water management area. (1 U-7-94) 

03. Criteria for Findings, A ground water source will be detennined to be an area having a common 
ground water supply if: ( l 0- 7-94) 

a. The ground water source supplies water to or receives water from a surface water source; or 
( J 0-7-94) 

b. Diversion and use of water from the ground water source will cause water to rnDve from the surface 

Page 7 !AC 2005 



IDAHO ADMINISTRATIVE. CODE. 
Department of Water Resources 

water source to the ground wa[er source. 

/DAPA 37.03.11 - Conjunctive Management of 
Surface and Ground Water Resources 

(10-7-94) 

c. Diversion and use of W[lter from the ground water source has an impact upon the ground water 
Sllpply available to other persons who divert and use water from the same ground wa[er source. ( 10-7-94) 

04. Reasonab!~· Anticipated A,1en1ge Ratt of Future Natural Recharge. The Director will estimate 
the reasonably anticipated average rate of future narural recharge for an area having s conunon ground water supply, 
Sucl1 esrjm.ares will be made and updated periodically as new data and infomrn.rion are available and conditions of 
diversion and use change. (10-7-94) 

05. Findings. The findings of the Director shall be included in the Order is.sued pursuant to Rule 
SubsectionOJO.GJ. (10-7-94) 

03! .•• 039. (RESERVED). 

040. RESPONSES TD CALLS FOR WATER DELIVERY MADE Ill' THE HOLDERS OF SEN!OR­
l'RIORITY SURFACE OR GROUND WATER RIGHTS AGAINST THE HOLDERS OF JUNIOR­
PRIORITY GROUND WATER RIGHTS FROM AREAS HAYING A COMMON GROUND WATER 
SUPPLY IN AN ORGANIZED WATER DISTRICT (RULE 40). 

01. Re_sponding to a Delivery Call. When a delivery call is made by the holder of a senior-priority 
water right (petitioner) alleging that by reason of diversion of water by the holders of one ( l) or more junior-priority 
ground water rights (respondents) from an area having a common ground water supply in aD organjzed water disrrict 
'.h~ pet.itioner i~ suffering material injury, and upon a finding by the Director as provided in Rule 42 that material 
rnJury IS occurrmg, tl1e Dtrector, tl1rough the warermaster. shall: ( l 0-7-94) 

a. Regulate the diversion and use of water in accordance with the priorities of rights of the various 
surface or ground water users \Vhose rights are included within the district, provided, that regulation of junior-priority 
ground water diversion and use where the material itzjury is delayed or long range may, by order of the Director, be 
phased-in over not more than a five-year (5) period to lessen the economic impact of immediate and complete 
curtailment; or (10-7-94) 

b. Allow out-of-priority diversion of water by junior-priority ground water users pursuan1 to a 
mitigation plan that has been approved by the Director. ( 10-7-94) 

02. Regulation oi" Uses of \Vater by \Vatermaster. The Director, through the waternrnster, shall 
regulate use of water within the water district pursuant to ldaho law and the priorities of water rights as provided in 
Section 42-604, 1daho Code, and under the following procedures: ( 10-7-94) 

a. TI1e watem1aster shall detem1ine the quantity of surface water of any stream included. withll1 the 
water district which is available for diversion and shall shut the head gates of the holders of junior-priority surface 
·water rights as necessary to assure that water is being diverted and used in accordance with the prjorities of the 
respective water rights from the surface water source. ( l 0-7-94) 

b. The watermaster shall regulate the diversion and use of ground water in accordance with the rights 
thereto, approved mHigation plans and orders issued by the Director. (10-7-94) 

c. Where a call is made by the holder of a senior-priority water right against the holder of a junior-
priority ground water right in the water district the watemrnster shall first deterrnim~ whether a mitigation plan bas 
been approved by the Director whereby diversion of ground water may be allowed to continue out of priority order. If 
the holder of a junior-priority ground water right is a participant in such approved mitigation plan, and is operating in 
confom1ance therewith, the watermaster shall allow the ground water use to continue out of priority. (10-7-94) 

d. The watermaster shall maintain records of the diversions of water by surface and ground \Vater 
users within the water district and records of water provided and other compensation supplied under the approved 
mitigation plan which shaH be compiled into the annual report which is requlred by Section 42~606, Jdaho Code. 

(10-7-94) 
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e. Under the direction of the Depanment.. wa1enrn1s1ers of separare water districts shall cooperate and 
reciprocate-in assisting each other in assuring that diversion and use ofwarer under waler righcs is administered in a 
manner to assure protection of senior-priority water rights provided the rel[lti\ie priorities of the water rig,hts within 
the separate water districts have been adjudicated, (l 0-7-94 I 

03. Reasonable Exercise of Rights. 1n determinin!!: whether diversion and use of water under ric:hts 
will be regulated under Rule Subsecrion 040.0 l .a. or 040.0 l.b., the Director shall consider whether the periti~ner 
mak.lng the delivery call is suffermg material in_iury to a senior-priority water right and 1s diverting and using water 
efficiently and without waste, and inn manner consistent with the goal ofreasonable use of surface and ground wa1ers 
as described in Rule 42, The Director will also consider whether the respondent junior-priority water right htilder is 
using water efficiently and without waste, ( I 0- 7-94) 

04. Actfons of !'he ,vatermaster Under a Mitigation Plan. \Vhere a mitigation plan has been 
approved as provided in Rule 42, the watermastermay pem1it the diversion and use of ground wmer to continue out of 
priority order within the ·water district provided the holder of the junior-priority ground water right operates in 
accordance with such approved mitigation plan. (l 0-7-94_) 

05. Curtailment of Use " 1here Diversions Not In Accord \-Vith Mitigation Plan or I\1itigation Plan 
ls Not Effective. Where a mjtigation plan has been approved and the junior-priority grou11d water user fails to operate 
in accordance with such approved plan or the plan fails to mitigate the material injury resulting from diversion and 
use of water by holders of junior-priority water rights, the watennaster will norify the Director who will immediately 
issue cease and desist orders and direct the wa1em1aster to terminate the out-of-priority use of ground water rights 
othenNise benefiting from such plan or take such other actions as provided in the mitigation plan to ensure protection 
of senior-priority water rights. ( 10-7-94) 

06. Collection of Assessments \:Vithin ·water District. Where a mitigation plan has been approved, 
the watermaster of the water district shall include the costs of administration of the plan within the proposed annual 
operation budget of t11e district; and, upo11 approval by the warer users at the annual water district meeting, the water 
district shall provide for the collection of assessment of ground v,1ater users as provided by the plan, collect the 
assessments and expend funds for the operation of the plan; and the watemrnster shall maimall1 records of the 
volumes of water or other compensation made available by the plal) and the disposition of such water or other 
compensation. ( 10-7-94) 

041. ADMINISTRATION OF DIVERSION AND USE OF WATER WITHIN A GROUND WATER 
MANAGEMENT AREA (RULE 41). 

01. Responding to a Deliver3· Call. Wl1en a deUvery call is made by the holder of a senior-priority 
ground water right against holders of junior-priority ground water rights in a designated ground water management 
area alleging that the ground water supply is insufficient to meet the demands of water rights within a.11 or portions of 
the ground water management area and requesting the Director to order water right holders, on a time priority basis, 
to cease or reduce withdrawal of water, the Director shall proceed as follows: ( 10-7-94) 

a, The petitioner shall be required to submit all jufonnation available to petitioner on which tl1e claim 
is based that the water supply is insufficient. (l 0-7-94) 

b. The Director shall conduct a fact-finding hearing on the petition at which the petitioner and 
respondents may present evidence 011 the water supply, and the diversion and use of water from the ground water 
management area. (10-7-94) 

02. Order, Following the bearing, the Director may take any or all of the following actions: (10-7-94) 

a. 

b. 

Deny the petition in whole or in part; 

Grant the petition in whole or in part or upon conditions; 

(] 0-7-94) 

(]0-7-94) 

c. Find that the water supply of the ground water management area is insufficient to meet the 
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demands of water rights within all Dr portion!.- of the ground water management area and order water right holders 011 

u time priority basis to cease or reduce withdrawal of water, provided that the D!Tecwr shall consider tht expected 
benefits ofan approved mitigation plan in making such finding. (10-7-94) 

d, Require the insral!ation of measuring devices and tht teponing of water diversions pursuant to 
Secnon 42-70!. ldaho Code. (10-7-94) 

03. Date and Effeef of Order. Anv order to cease or reduce withdrawal of water\vill be issued prior to 
September I and shall be effective for the growlng season during the year following the date the order is given and 
until such order ls revoked or modified by further order of the Director. ( l 0-7-94) 

04. Preparation of '-''ater Righi I)riority Schedule. For the purposes of the Order provided in Rule 
Subsections 041.02 and 041.03, the Director will utilize all available water rigl1t records, claims, perrni1s, licenses and 
decrees to prepare a water right priority schedule. 

(10-7-94) 

042. DETERMINING MATERIAL INJURY AND REASONABLENESS OF WATER DfVERSIONS 
(RULE 42). 

01. Factors. Factors the Director may consider in determining whether the holders of·water rights are 
suffering material injury and using v..•ater efficiently and without wasre include, but are not limited rn, the foJlowing: 

(10-7-94) 

a, 

b. 

The. amount of water available in the. source from which the water right is diverted. 

The effort or expense of the holder of the water right to divert v,1ater from the source. 

(10-7-94) 

(10-7-94) 

c. \Vl1ether the exercise of junior·priority ground water rights individually or collectively affects the 
quantity and riming of when water is available to, and the cost of exercising, a senior.priority surface or ground water 
right. This may include the seasonal as well as the multi-year and cumulative impacts of all ground water withdrawals 
from the area having a common ground water supply. (IO-7-94) 

d. If for irrigation, the rate of diversion compared to the acreage ofla.11d served, the annual volume of 
water diverted, the system diversion and conveyance efficiency, and the method of irrigation water application. 

e. 

f. 

The amount of water being diverted and used compared to tl1e water rights. 

The existence of water measuring and recording devices. 

( I 0-7-94) 

(I 0-7-94) 

(10-7-94) 

g. The extent to which tbe requirements of the holder of a senior-priority water right could be met 
with the user's existing facilities and water supplies by employing reasonable diversion and conveyance efficiency 
and conservation practices; provided, however, the holder of a surface water storage right shall be entitled to maintain 
a reasonable amount of carry-over storage to assure water supplies for future dry years. In determining a reasonable 
amount of cany-over storage water, the Director shall consider the average annual rate of fill of storage reservoirs and 
the average annual calT)1wover for prior comparable water conditions and the projected water supply for the system. 

(10-7-94) 

h. The extent to which the requirements of the senior-priority surface water right could be met using 
alternate reasonable means of diversion or alternate points of diversion, including the construction of wells or the use 
of existing wells to divert and use water from the area having a common ground water supply under the petitioner's 
surface water right priority. ( l 0-7-94) 

02. Delivery Call for Curtailment of Pumping. The holder of a senior-priority surface or ground 
water right will be prevented from making a delivery call for curtailment of pumping of any well used by the holder 
of a junior-priority ground water right where use of water under the junior.priority right is covered by an approved 
and effectively operating mitigation plan. (10·7·94) 
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043. MITIGATION PLANS (RULE 43). 

01. Submissio11 of Mitigation Plans, A proposed mittgarion plan shall be submitted to the Director in 
\\•ricing and shall contain the following information: ( 10- 7-94 J 

a. 

b. 

The name and mailing address of the person or persons submitting the plan. 

Identification of the wmer rights for which benefit the mirigmion plan is proposed. 

110-7-94) 

(10-7.CJ4) 

c. A description of tl1e plan setting forth the water supplies proposed w be used for rnitigation and any 
circumstm1ces or limitations on the a\'ailability of such supplies. ( 10-7-94) 

d. 
043.03. 

Such infom1.ation as shall allow the Director ta evaluate the factors ser forth in Rule Subsection 
(l 0-7-94 J 

02. Notice and Hearing. Upon receipt of a proposed mitigarion plan the Director will provide notice, 
bold a hearing as detem1ined necessa!)', aud consider the plan under the procedural provisions of Section 42-:222, 
ldaho Code, in the same manner as applications to transfer water rights. (10-7-94) 

03. Factors to be Considered. Factors that may be considered by tht Director in detennining whet11er 
a proposed mitigation plan will prevent injury tci senior rights include, but are not limited to, the following: ( 10-7-94) 

a. 
ldaho law. 

V./hether delivery, storage and use of \Vater pursuant to the mitigation -plan is in compliance ,vith 
(10-7-94) 

b. Whether the mitigation plan will provide replacement water, at the time and place required by the 
senior-priority water right, sufficient to offset the depletive effect of ground wmerwithdrawal on the water available 
in the surface or ground water source at such time and place as necessary to satisfy the rights of diversion from the 
surface or groulld water source. Consideration will be given to the history and seasonal availability of water for 
diversion so as not to require replacement water at times \Vhen the surface right historicaliy has not received a full 
su_pply, such as during annual low-flow periods and extended drought periods. (10-7-94) 

c.:. Whether the mitigation plan provides replacement water supplies or other appropriate 
compensation to tl1e senior-prioriry water right when needed duflng a time of shortage even if the effect of pumping is 
spread over many years and will continue for years after pumping is curtailed. A mitigation plan may allow for multi­
season accounting of ground water withdrawals and provide for replacement water to take advantage of variability in 
seasonal water supply. The mitigation plan must include contingency provisions to assure protection of the senior­
priority right in the event the mitigation water source becomes unavailable. (10-7-94) 

d. Whether the mitigation plan proposes artificial recharge of an area of conunon ground water supply 
as a means afptocecting ground water pumping levels, compensating senior-priority water rights, or providing aquifer 
storage for exchange or other purposes related to"the mitigation plan. · (I0-7-94) 

e. Where a mitigation plan is based upon computer simulations and calculalions, ivhether such plan 
uses generally accepted and appropriate engineering and hydrogeologic fommlae for calculating the depletive effect 
of the ground water withdrawal. (10-7-94) 

f. Vlhether the mitjgation plan uses generally accepted and 
characteristics such as transmissivity, specific yield, and other relevant factors. 

appropriate values for aquifer 
( JO. 7-94) 

g. Whether the mitigation plan reasonably calculates tl1e consumptive use component of ground water 
diversion and use. (10-7-94) 

h. The reliability of the source of replacement water over the tem1 in which it is proposed to be used 
under the mitigation plan. · (10-7~94) 
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i. Whether the mitigation plm1 proposes enlargement of the rate of diversion, seasonal quantity or 
Lime of diversion under any water righl being proposed for use in the mitigation plan. (] 0-7-94) 

J. \Vhether the mitigation plan is consis1ent with the consen·ation of lVnter resources, the public 
interest or injures other water rights, or would res111L in the diversion and use of ground water at a rate beyond the 
reasonably anticiµated average rate of future natural recharge. ( 10-7 -94) 

k. Whether the mitigation plan provides for monitoring and adjustment as 11ecessary to protect senior-
priority water rights from material injury. ( 10-7-94 J 

, _l. Vlhether the plan provides for mitigation of the effects of pumping of existing wells and the effects 
of pumpmg of any nevi wells which may be proposed to take water from the areas of common ground water supply. 

(10-7-94) 

m. Whether the mitigation plan provides for future-participation on an equitable basis by ground water 
pu111pers who divert water under junior-priority rights but who do not initially particjpate in such mitigatlon plan. 

(10-7-94) 

n. A mitigation plan may ·propose division of the area of common ground water supply into zones or 
segmeilts for the purpose of consideration of local impacts, timing of depletions, and replacement supplies. ( 10-7-94) 

o. Whether the petitioners and responde11ts have entered into an agreement on an acceptable 
mitigation plan even though sucb plan may not otherwise be ful1y in compliance wirh these provisions. (10-7-94) 

044 .•• 049. (RESERVED). 

050. AREAS DETERMINED TO HA YE A COMMON GROUND WATER SUPPL\' (RULE 50). 

01. Eastern Snake Plain Aquifer. The area of coverage of this rnle is the aquifer underlying the 
Eastern Snake River Plain as the aquifer is defined in the report, Hydrology m1d Digital Simulation of the Regional 
Aquifer System, Eastern Snake !Uver Flam, Idaho, USGS Professional Paper l 408-F, 199'.' excluding areas south of 
tbe Snake River and west of the line separating Sections 34 and 35, Township JO South, Range 20 East, Boise 
Meridian. ( l 0-7-94 J 

a. The Eastern Snake Plain Aquife,r supplies water to and receives water from the Snake River. 
(10-7-94) 

b. The Eastern Snake Plain Aquifer is found to be an area having a common ground water supply. 
( l 0-7-94) 

c. The reasonably anticipated average rate of future natural recharge of the Eastern Snake Plain 
Aquifer wiH be estimated in any order issued pursuant to Rule 30, ( l 0-7-94) 

d. The Eastern Snake Plain Aquifer are.a of common ground water supply will be created as a new 
water district or incorporated into an existing or expanded water district as provided in Section 42-604, Idaho Code, 
when the rig11ts to tlie diversion and use of water from the aquifer have been adjudicated, or will be designated a 
ground water management area. (10- 7-94) 

051. ·- 999. (RESERVED). 
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BEFORE THE DEl'_t,RTMENT OF Vi'ATCR RESOURCES 

OF THE STATE OF IDARO 

D~ THE MATTER OF DISTRlBLTTlON OF WATER i 
. TO VARIOUS WATER RIGHTS HELD BY OR FOR ) 
THE BENEFIT OF A&B IRRIGATION DISTRICT. ) 
AMERICAN FALLS RESERVOIR DISTRICT #2, ) 
BURLEY IRRJGATION D!STR:ICT, MILNER l 
IRRJGATION DlSTRlCT, MINIDOKA IRRIGATION) 
DISTRlCT, NORH-1 SIDE CANAL COMPANY, ) 
AND TWIN FALLS CANAL COMPANY J 

J 

ORDER REGARDING JGWA 
REPLACEMENT V..'ATER 
PLAN 

This matter is before the Director of the Depm1ment of Water Resources ("Director" or 
"Department") as a result of the Idaho Ground Water Appropriators' Initial Plan for Providing 
Replacement vVater ("Replacement Water Plan"), submitted to the Depm1ment on April 29, 
2005, by the Idaho Ground Water Appropriators, Inc. ("IOWA") on behalf of its members, 
which include, Aberdeen-American Falls Ground Water District, Binghmn Ground '\l\1ater 
District, Bonneville-Jefferson Ground Water District, Madison Ground Water District, Magic 
Valley Ground Water District, Southwest Irrigation District, and North Snake Ground Water 

District ( collectively referred to as "the Districts"). 

On April 19, 2005, the Director issued his order In the Matter of Distribution of Water to 
Various )Vater Rights Held by or for the Benefit of A&B Irrigation District, An1erican Falls 
Reservoir District #2, Burley Irrigation District, .Milner Irrigation District, 'Minidoka Irrigation 
Disn"ict, North Side Canal Company, and Twin Fa/ls Canal Company, which was amended May 
2, 2005, finding that senior natural flow and storage water rights are reasonably predicted to 
incur material injury by consumptive diversions of ground water under junior priority rights. As 
part of the Order, the Director required ground water districts representing ce11ain holders of 
junior priority ground water rights to submit a plan for replacement water with the Depai1ment 

no later than April 29, 2005. 

Based upon the Director's consideration of the documents in thismatter, the Director 
enters the following Findings of Fact, Conclusions of Law, and Order. 

FJNDINGS OF FACT 

Procedural Historv 

1. On Janumy 14, 2005, the Surface Water Coalition ("Coalition")
1 

delivered to the 
Director a letter ("Letter") regarding Request for Water Right Administration in Water District 

1 The Coatition is composed rJf A&B Irrigation District, American Falls Reservoir District #2, Burley lITigcition 
District, Milner In-igation District, Minidoka In·jgation District, Norlb Side Canal Company, and Twin ~, 
Company. EXHIBIT 

Order Regarding lGWA Replacement Water Plan - Page l 



J::o (ponion ofrhc Eusrcrn Snoke Plum Aquifer/. Re1jue.1?/ur Dcln'LTJ' u/ Tr'ufL·r ru S,·11iur 
Svrjace TFmer Riglns. The same day. the Coalition also filed its petition (·'Peiition" I captioned 
Peiirionfor !rarer Righi Admi11isrmriu11 ond Dcsignmion 0(1he Eosrcn1 Snake Plain Aquifer as a 
Ground /farer Manogemcnr Area. In the Letter and Petition. the Coalition stated thmjunior 
grnund water diversions have caused material injury to its members· namral flow and swrage 
water rights. Accordingly, the Coalition sought administration ofjunic,r ground water rights and 
delivery of water to its respective natural flow and storage water rights. 

~ On February 3, }004, !GWA filed two petitions to intervene. The first was filed 
to intervene in the request for administration and curtailrne!11 of ground water rights within Water 
District No. 120, and the second was filed 1P intervene in the request for administration and 
curtailmenrof ground water rights in the A.:merican Falls Ground Water Management Area and 
designation of the Eastern Snake Plain Aquifer as a Ground Water Management Area. 

3. On February 11, :2005, Idaho Power Company ("Idaho Power") filed a letter in 
which it requested that the Jetter be treated as a motion to intervene should a contested case be 
initiated in response to the Letter and Petition filed by the Coalition. 

4, On February 14, '.!005, the Director issued his initial Order ("Initial Order") in this 
matter, responding to the Letter and Petition filed by the Coalition, designating tl1e requested 
water right administration in Water District No. 120 and the /unerican Falls Ground Water 
Management Area as contested cases, and granting the two petitions to intervene by IG\V A. 
Pursuantto Department Rule of Procedure 710, IDA.PA 37.01.01.710, the Initial Order was an 
interlocutory order and not subject to review by reconsideration or appeal, with the exception of 
the portions of the Initial Order (]) determining certain water rights to be j1mior in priority for 
the purposes of distributing water to any decreed, licensed, or permitted v,1ateJ rights and (2) 
denying the portion of the Petition seeking designation of the Eastern Snake Plain Aquifer as a 
ground water management area. Those two portions of the Initial Order were fmal on March 7, 
2005. The Coalition filed a petition with the Department seeking a hearing on the denial of 
designation of the Eastern Snake Plain Aquifer as a ground water management area. 

5. On February 17 and March 7, 2005, respectively, the Idaho Dairymen's 
Association ("IDA") and the United States Bureau of Reclamation ("USBR") each filed petitions 
to intervene in the request for administration and curtailment of ground water rights within Water 
District No. 120. 

6. On April 6, 2005, the Director issued an Order denying Idaho Power's February 
14, 2005, petition to intervene; however, the Director granted intervention by the IDA and the 
USBR. Order on Petitions to Intervene and Denying J,Jotion for Summary Judgment; Renewed 
Request for Information; and Request for Briefs. 

7. On April 19, 2005, the Director issued his order In the Matter of Distribution of 
Water to Various Water Rights Held by or/or the Benefit ofA&B Irrigation District, American 
Falls Reservoir Districr #2, Burley Irrigation District, J,Jilner Irrigation District, Minidoka 
Irrigation District, North Side Canal Company, and Twin Falls Canal Company, which was 
amended May 2, 2005 ("Amended Order"). 
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8. in 1he Amended Order. the Director founcl thal consumptivt: gruLrnd waler 
diversions under junior priority rights in Water Districts No. 12(1 and 130 me reasonably likely lo 

cause material injury lo senior nalllral flow and storage water rights during the 2CICl5 irrigation 
)'ear .. which begins on November l. 2004. and ends on October 31. ::'UU5. A.s a result, the 
Director instructed the holders of ground water rights in Water Districts No. 120 and 13(1, 
·'having priorities of February 2 7. 1979. and later ... to either crn1ail the diversion and use of 
ground water for the remainder of 2005. provide replacement water t,, the members of the 
Surface Water Coalition as mitigation, or combination of both." Amended Order at p. 44, ~ :53. 

9. The _,'\rnenclecl Order provides that no later than 5:00 p.m. or, April 29, 2005, "'the /~ 
North Snake, Magic Valley, Aberdeen-American Falls, Bingham. and Bormeville-.lefferson 
ground water districts, and other entities seeking to provide.replacement water or other 
mitigation in lieu of curtailment, must file a plan for providing such replacement v,rnteT . . " Id. 
atp. 46, ~ 9. 

l 0. "The plan will be disallowed, approved, or approved with conditions by May 6, v' ,.vv 
2005, or as soon thereafter as practicable in the event an extension is gnmted as provided in the 
order granting the extension." Id at p. 47, ~I 9. 

11. Excluding in-house culinary uses, "consumptive ground water rights for 
agricultural, commercial, indnstrial, and municipal uses ... are required to provide replacement 
water to the members of the Surface Water Coalition as mitigation for out-of-priority depletio11S, 
as provided herein, in amounts equal to the annual depletions to the reach gains in the Snake 
River between the Near Blackfoot Gage and the Minidoka Gage under their rights as determined 
using the Department's ground water model for the ESPA." Id. at p. 45, ,r 1. 

12. Holders of affected ground water rights where the purpose of use is irrigation 
"shall provide the required replacement water through the North Snake, Magic Valley, 
Aberdeen-American Falls, Bingham, or Bonneville-Jefferson ground water districts. Holders of 
ground water rights for irrigation that are not members of one of these ground water districts 
sball be deemed a nonmember participant for mitigation purposes ... and shall be required to 
pay the gronnd water district nearest the lands to which the water right is appurtenant for 
replacement water as mitigation pursuant to Idal10 Code§ 42-5259." Id. at p. 45, ~ 2. 

13. "Holders of ground water rights affected by this Order where the purpose is 
commercial, industrial, or municipal may provide the required replacement water thrnugh a 
ground water district as a nonmember pa1ticipant for mitigation or may separately or jointly 
provide the required replacement water." Id. at p. 45,, 3, 

14. The Director allocated replacement water between the North Snalce Ground Water 
District (2,400 acre-feet), Magic Valley Ground Water District (17,800 acre-feet), Aberdeen­
American Falls Ground Water District (58,700 acre-feet), Bingham Ground Water District 
(I 4,900 acre-feet), and Bonneville-] efferson Ground Water District (7,200 acre-feet). Id. at p. 
46, ~ 4. 

15. While the total amount ofrepl,Lcement water was calculated at 1 OJ ,000 acre-feet, 
"[t]he total amount ofreplarcement water provided for mitigfltion in 2005 shall not be less tlwn 
27,700 acrefeet, which equals the amount of the predicted shortage in 2005 .... " Id. at p. 46, ~ 
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5 I emphasis added). ··\fat any time tbe mitigation for uut-oJ~priorit) cleplttiun, is not prnvidecl 
as required herein. the associmed wmer rights are subiect to u1m1ediate curtailment, based on the 
priorities of the rights. to the extent mitigation has not been provided.·· Jd. at p. 46. ~ 8. 

16. In stating I1is intent to "'monitor water supply requirements and the water supplies 
available throughout the iJTigation season[,]'" id. at p. 47. ~ J Cl. the Director also stated that the 
amount of mitigation for the :2005 iITigation season could vary, depending on "the final 
accounting for surface water diversions from the Snake River for 2005 [,]" id. at p. 4 7, ~ 11. "To 
the extent less mitigation is provided than was actually required, a mitigation obligation will 
can-y fonvard to 2006 and be added to any ne'N mitigation detenninecl to be required for 2006. 
To the extent more mitigation is provided than was actually required, a mitigation credit will 
cany forward to 2006 and be subtracted from any new mitigation detennined to be reqllirecl for 
2006." Id 

17. The Director stated that he would continue to evaluate conditions in the Eastern 
Snake Plain Aquifer on an ammal basis "after April 1, when the USBR and U[n.ited] S [tates] 
A[rn1y] C[orp] [of] E[ngineers] release forecasts for inflow to the Upper Snake River Basin for 
the period April 1 through July 31, and require mitigation or curtailment as warranted without 
further demand by members of the Coalition until such time that a pem1anent mitigation plan 
may be approved." Id. at p. 47, ~ 12. 

18. "Mitigation debits and credits resulting from year-to-year mitigation will continue 
to accrue and caITy forward until such time as the storage space held by the members of the 
Surface Water Coalition under contract with the USBR fills. At that time, any remaining debits 
and credits wiJ! cancel." Id. atp. 47, ~ 13. 

19. The Amended Order was a final order of the Depa11ment. 

TIie Districts' Replacement ·water Plan 

20. Before 5:00 p.111. on April 29, 2005, IGWA, on behalf of the Districts, filed its 
Replacement Water Plan with the Department, purporting to comply with paragraph 9, page 46, 
of the Director's May 2, 2005, Amended Order, which required a plan for providing replacement 
water to the Coalition. 

21. TI1e Districts state m their Replacement Water Plan that the mitigation plan that 
was filed on February 8, 2005, Application for Approval ofJi.1itigation Plan (AFR) and Ground 
TYater Districts' Mitigation Plan for American Falls Reach of the Snake River, "is broad enough 
in scope and substance to satisfy the minimum requirements the Director's Order imposes on the 
120/130 Districts for 2005." Replacement Water Plan at p. 2. "However, because the Director's 
Order contains requirements not contemplated in the February 2005 Mitigation Plan, and 
becanse it provides a specific obligation for replacement water in 2005, this Replacement Water 
Plan is submitted to comply with the Director's Order." Id. 

22. While the Districts state they are not withdrawing or nrnending their February 
2005 Mitigation Plan, the Districts declare that "[t]o the extent that this Replacement Water Plan 
is deemed a mitigation plan under the Depaitmeut's Conjunctive Management Rules ... the ... 
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Dis1ricts incmvorme herein by reference each provision of the Februari Jvlitigmion Plan as may 
he requirecl by such rules to be included in a mitigation plan under wnsideration by the 

Department.'. ld. at p. 3. 

23. The Districts· Replacernem Water Plan describes sources and amounts ofwmerto 
be used for replacemem purposes, as well as mitigation credits that should accrue in :2005 and 

subsequent years. 

24. According to the Replacement Water Plan, IGW A, on behalf of the Districts, 
"commits to make available 27,700 acre-feel ofreplacement water during the 2005 in-igation 
season ... from one or more of the sources shown in Attachmeffl A." Id. at p. 3. "Unless the 
Director otherwise requires, ]GWA will delennine which of the[] water sources [described in 
Attachment A J will he provided to meet the 2005 Replacement Obligation, and will, at the 
appropriate time, notify the Director in writing ancl authorize him to take immediate control of 
such water and instruct the District I Watem1aster or otJ1er agents or employees to deliver it to 

fulfill the '.W05 Replacement Obligation." Id. 

'.25. 
follows: 

The first page of Attachment A describes the replacement water sources as 

Source 
FMC Lease 

2005 Replacement Water Sources 

New Sweden Irr. Dist. 

Peoples Canal Co. 
Snake River Valley lrr. Dist. 
Grindstone-Butte, et al. (High-lift exchange) 
United Water Idaho (High-lift exchange) 

Subtotal -- Surface water supplies 

WD 120 Dry-Year Leasing 

Subtotal -- Above Milner water 

Acre-Feet 
6,S'.W 

15,000 
3,000 
2,000 

47,970* 
9,833** 

84,623 

2,522*** 

87,145 

• Based on total 2005 lease o.f 58,500 AF at 82% exchange credit from USBOR. Letter of 
lntent executed between Ground Water Districts and Lessors. Exchange Agreement with USBOR 

is pending. 
'* Based on total 2005 lease of 11,992 AF at 82% exchange credit from USBOR. 
Execution oflease agreement with Lessor and exchange agreement with USBOR are pending. 
*** Eight separate dry-year lease agreements affecting 1,261 total acres inBingharn and 
Power Counties have been executed. Total associated consumptive use foregone in 2.005 is 6,828 
AF. Fir.St year reach gain increase in Blackfoot to Milner reach is 520 .AF. Second year reach 

gain increase is 344 AF. 

Replcicement Water Plan, Attachment "A". 
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26. The second page c,l Anachrnent A is 1itkd .. Le::tse l'rograrn Offers:· cmcl 

summarizes Water Distric1 No. 120 dn-year leases. 

Replacement Water Provided by Storage 

'.'. 7. Documentation is provided in Anacliment B to the Replacemenl Water Plan that 
verifies that IGWA, on behalf of the Districts, has entered into agreemen1s to secure, [OJ 

replacemen1 puq,oses, the water described in Attacbment A. Replaccmc.nr FVa!er Plan at p. 3. 

'.'.8. The first clocument in Attachment B, dated April '.'.8, '.'.005, is an agreement by the 

Peoples Canal & Irrigation Co. '·to lease 3,000 A/F of wateT to the ground water users, 
represented by Ly1m Tominaga [lGWA Executive Director). The water will be available upon 

receipt of payment for the water as agreed." 

29. The second document in Attaclm1ent B, dated April '.'.8, :W05, is an agreement by 
Snake River Valley lrrigation District with ]Vfr. Tominaga to "lease '.2000 af of water for the '.W05 

irrigation season." 

30. The third document in Attachment B, dated March 15, :2005, is a Private Lease 
Agreement whereby the New Sweden Irrigation District agrees to lease 15,000 acre-feet of water 
to the Water District 01 Rental Pool as mitigation water for "Bonaeville/Jefferson and Bingham 
and American Falls/Aberdeen Ground Water Districts. . . . [U]pon the payment of the 
appropriate Rental Pool fees, and the approval of the Watermaster, the parties of this agreement 
agree and request that the Vlatennaster change the point of delivery for 15,000 acre-feet of 
storage from New Sweden Irrigation to the Ground Water Districts, for the year ending October 

], 2005." 

3 I. IGWA, on behalf of the Districts, proposes to dedicate Snake River storage water 

totaling 20,000 acre-feet as replacement water. 

Deficiencies in Stored Water Proposal 

32. IGWA submitted evidence of an agreement between JGW A and holders of 
storage water entitlements for rental of storage water by IGWA for the benefit of the Districts. 
IGWA did not submit documentation that the storage had been placed in the Water District O 1 
Rental Pool and was committed to IGWA for release as mitigation. 

Lease of FMC Ground 'Nater Right 

33. The first line of Page 1 of Attachment A refers to an "FMC Lease" of 6,820 acre-

feet of water. 

34. In 2002, American Falls-Aberdeen Ground Wcttcr District and Bonneville-
Jefferson Ground Water District leased all or portions of water right nos. 29-2284, 29-2301, and 
29-11342 from FMC. In a letter dated August 6, 2002, the Depmiment recognized a mitigation 
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credit to those ground waler districts of 6}:] CJ )i7 acre-feet of water resuhing from the lease and 

nonuse of the FMC water rights. 

Deficiencies in Proposed Lease of FMC Ground Viater Right 

35. IGWA did not submit documentation showing that it has e>:ecuted an agreement 
witl1 FMC to lease FMC water rights during :2005. Furthem1ore, JGWA did not submit 
documentation showing that water not dive11ed under FMC's water nghts Vlill be delivered as 
surface water flow to the Coalition as replacement water by placing the leased rights in ldaho 
State Water Bank for mitigation by IOWA and then renting the rights from the Water Bank for 
delivery to one or more members of the Coalition, or other aeceptable means of delivery. 

Dry-Year Leases 

36. The second page of Attaclnnent A is titled "Lease Program Offers," and cross-
references to the line item "V/D 120 Dry-Year Leasing" on page 1 of Attachment A . The dry­
year leases are summarized on the second page of Attachment A as follows: 

Name Water Right Total Acres Flow Rate ( cfs) 

KBC Fanns LLC 35-2426 291 3.4 

J. Henry Olsen 35<2384 296 4.5 

35-7092 107 

Foster Land and Cattle 35-02653 250 9.0 

35-12933 

Foster Land and Cattle 35-2503A 200 3.63 

Howard & Joy Klempel 35-2550 95 2.7 

William Toevs 35-8626 129 1.88 

3 7. IGWA summarizes the augmentation to the Sn alee River flows resulting from the 
proposed dry-year leases in a footnote associated with page l of Attachment A The footnote 
asse11s that these dry-year leases will increase reach gains 520 acre-feet during the first year, and 
344 acre-feet the second year. IGWA bases the reach gain increase on a foregone consumptive 

use of 6,828 acre-feet resulting from non-irrigation of 1,261 acres. 
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Deficiencies in Dry-Year Lease Proposal 

38. The title "'Lease Program Offers'· infers that offers to lease ground water rights 
have been exiended b" lGWA. but IGWA dicl not submit copies of ex_ecuted contracts for lease 

of the water. 

39. Department staff reviewed the water right records of the water rights proposed for 
dry-year leases. Summaries of the water right records are attached to this order as Attachment 1. 

40. Department staff found several inconsistencies in the page titled "Lease Program 
Offers." The inconsistencies are contrasted in pare1~thesis and bold te.xt next to the original 

infonnation presented by !OW A: 

Name Water Right Total Acres Flow Rate ( cfs) 

KBC Fanns LLC 35-2426 291 34 

(Grandview Properties LTD) 
. 

J. Hemy Olsen 35-2384 296 (320) 4.5 

35-7092 1.07 

Foster Land and Cattle 35-02653 250 (461) 9.0 

(Thayne R. Gneiting) 35-12933 (439) 

Foster Land and Cattle 35-2503A 200 (276) 3.63 

(Thayne R. Gneiting) 

Howard & Joy Klempel 35-2550 95 2.7 

William Toevs 35-8626 129 1.88 

41. IGWA did not submit documentation showing thatthe places of use described by 

the above water rights were irrigated in 2004 or were not irrigated during continuous, 
consecutive past years preceding 2005 as pa.ii of a mitigation plan to provide replacement water 

to the Snake River between Near Blackfoot and Minidoka. 

42. Crops grown on 1,261 acres cannot consume 6,828 acre-feet of water. 

Order Regarding IGWA Replacement Water Plan -Page 8 



Snake River Natural Flow Water Right Lease and Exclrnnge 

43. The fou11b document in Attachmen1 B, dated April l. 2(1Cl5. is a Letter ofintenl 
between JGWA, on behalf of the Distric1s, and Gleims Ferry, lVlurp\w, and l\founmin Borne 
Groups ("high lift pumpers''). The purpose of the rela1ionship between the parties to the Lener 
"is 10 acquire water righrs by lease and/or purchase to facilitate a Water Exchange Agreernen1 
witl1 the Bureau of Reclammion .... Pursuwt to the Exchange Agreement the acquired wmer 
rights will be exchanged for water in the llpper Snake River Basin in order to augmen1 Snake 
River flows above Milner Darn during the inigation season to mitigate for ground water 
pumping in the Eastern Snake Plain Aquifer .... " The second page of1l1e Letter, marked 
"Redacted," states "[a) Lease Agreement will be entered into pursuant to which the Owners will 
lease to the Districts 58.500 AF ... for the 2005 inigation season based upon a minim.um of 
3AFA. The rent will be (redacted) for 46,500 AF subject to the Purchase Option ("Option') 
described below, and (redacted) for l'.'.,000 AF not subject to the Option, a total rent of 
(redacted)." Furthermore, "an inevocable and exclusive Option to purchase approximately 

53 ,I 00 AF" was contemplated. 

44. The fifth document in Attaclnnent B, is a package of agreements for water, signed 
during the month of April 2005, between IGWA and various water providers, entities, and 
pril'ate person for lease during the 2005 irrigation season, lease/option to purchase during the 
2005 irrigation season, and option to sell. 

Deficiencies in the Snake River Natural Flow ·water Right Lease and Exchange 

45. IOWA, on behalf of the Districts, did not submit executed contracts between it 
and the high lift pumpers for lease of the high lift pumpers' water rights during the :wos 
inigation season, Moreover, IGWA did not summit documentation establishing that the USER 
has consented to the exchange of the water left undiverted by the high lift pumpers for storage in 
the Upper Snake River reservoirs that IOWA can dedicate to the Coalition as replacement water. 

Overlap with Other Ongoing 'Mitigation 

46. In addition to its obligation to provide at least 27,700 acre-feet of replacement 
water .il12005, the Districts state that they will provide 45,500 acre-feet of water from one or 
more of the sources described in Attaclnnent A for the following three purposes: 

1) provide water to the Sandy Pipeline Ponds to augment the water supply to water right 
holders in the Billingsley Creek subreach of the Thousand Springs Reach ('TSR'); 2) 
provide a surface water source for in-igation of lands previously converted from ground 
water irrigation as part of ongoing, stipulated and Department-approved mitigation 
actions of these Districts; and 3) potentially undeI1ake small-scale, targeted recharge 
intended to augment the water supply to water right holders in the TSR. 

Replacement Water Plan at p. 4. 
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Deficiency in o,,erlap with Other Ongoing Mitigation 

4 7. JG\l\' A,. on behalf or tht Dis1ricts. did uot describe how the water delivered w the 
Sandy Pipeline Pouds, lands previously converted from ground w3ter inigation, and recharge 
augmenting the water supplv to the Thousand Springs Reach, will repbce any water in the Near 
Blackfoot to Minidoka Reach of the Snake River. Without an analysis of the reach ~ains to the 
Near Blackfoot to Minidoka Reach resulting from these efforts to supply replacement water to 
the Thousand Sp1ings Reach, no credit will be recognized for activities pro\·iding water to a 

different source of surface water supply. 

Mitigation Credits 

48. According to the Replacement Water Plan, the "Districts intend to document and 
take full credit for all reach gains demonstrated by the Department's ESP A model to accrue to 
the AFR in 2005 and subsequent years .... " Id. at 5. Credits will be claimed by the District for 
reach gains attributable to \\later District No. 130 mitigation actions, reach gains attributable to 
·voluntary curtailments of ground water withdrawals in 2005, reacb gains attributable to previous 
:years' mitigation, recognition of mitigation credits for separate mitigation plans, and additional 

accounting for mitigation at season's end. Id. at Jl. 5-7. 

Deficiencies in Mitigation Credits 

49. IGVl A, on behalf of the Districts, did not submit documentation to establish reach 
gains that accrued in past years or that will accrue in 2005 because of past mitigation activities of 

JGWA or its member ground water districts. 

50. All reach gains resulting from past activities have already accrued to the Snake 
River, increased the flow of the Snake River, and have reduced the predicted deficit in the 
minimum reasonable supply of water for the Coalition. IGWA should not receive any credit for 

these benefits already derived. 

CONCLUSIONS 01? LA ,v 

1. The Director of ID WR recognizes the importance under Idaho law of protecting 
the interests of a senior priority water right holder against inte1Jerence by a junior priority right 
holder from a tributary or intercom1ected water source. A.rt. XV, § 3, Idaho Const.; Idaho Code 

§§ 42-106, 42-237a(g), and 42-607. 

2. Idaho Code § 42-602 states: 

The director of tile depaiiment of water resources shall have direction and control of the 
distribution of water from all natural water sources within a water district to the canals, 
ditches, pumps and other facilities diveriing therefrom. Distribution of water within 
water districts created pursuant to section 42-604, lclaho Code, shall be accomplished by 
watermasters as provided in this chapter and supervised by the director. The director of 
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the dcparLment or wa1er resources shall distribute wa1er Ln the wmer disuic1s in 
accordanc.t with the prior appropriation doctrine. 

3. lclaho Code t; 4'.:'-6(17 provides that 1he following shall ctpply during 1imes r,f 
scarcity of water when i1 is necessary to disiribu1e water between water rights in a ,.vater district 
created and operating pursuant to chapter 6, title 4'.:', ldaho Code, in accordance with tbe priority 
of those rights: 

[A]ny person or corporation claiming the right to the use of the waiers of the stream or 
lVater supply comprising a \\·'ater distTict, but not m1,ming or hnvi11g the use of an 
adjudicated or decreed right therein, or right therei11 evidenced by permit or license issued 
by the department of water resources, shall, for the purposes of distribution during tbe 
scarcity of water, be held to have a right subsequent to any adjudicated, decreed, pem1il, 
or licensed right in Sllch steam or water s11pply .... 

4. In water districts, watermasters must summarily detennine: (]) whether a water 
right holder calling for delivery of water is receiving the water authorized by the water users 
water right; (2) if not, what jllllior water right diversions must be cmtailed; and (3) whether there 
are alternative means to provide the water to senior water rights to reduce or eliminate injury to 
the senior water rights. 

5. The temporary plan submitted by IGWA for providing replacement water will 
contribute sufficient water to supply the minimum requirement of :2 7,700 acre-feet of water 
during the 2005 irrigation season if additional information and commitments by IG\VA are 
submitted to Il}WR. 

6. The additional information and commitments must be submitted on or before May 
23, 2005, in order for the ground water users in Water Districts No. 120 and No. 130 to avoid 
curtailment. 

7. Despite IGWA 's request for flexibility in detemuning the source of water from 
which replacement water will be provided, the Director should detennine an order of source 
preference for recogiuzing credit for replacement water. The order of preference is detem1ined 
by the magnitude of the deficiencies identified in the findings of fact, the estimated time \vi.thin 
which the deficiencies can be con-ected, and the ease of monitoring the delivery of the 
replacement water. The sources of replacement water in order of preference are: storage water, 
FMC leased water, dry-year leases, natural flow leases and associated exchanges for storage, and 
credit for other mitigation activities. 

ORDER 

The Director enters the following Order for the reasons stated in the foregoing Findings 
of Fact and Conclusions of Law: 

IT IS HEREBY ORDERED as follows: 
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1. That lCl\Ji-"A·s ont-year proposal tc, provide repl,1cen1ent water will 1xc1,·ide the 
necessary reach gains during tlie 2(1(15 irrigation ~.e:ison and is APPROVED provided IGWA 
submits infomiation in the following order of preference until D total of 27,700 acre-feel has been 
secured to provide replacement 1.va1e.r to the Coalition. RemTangement of all or a portion of1he 
order of preference must be justified in wri1ing by increases in the mag.nitude of present 
deficiencies, increases in the 1i111e within 'Nhich assigned tasks can be acc:omplished. or mcreases 

in the difficulty of accomplishing the tasks. 

IGW A mus! submit the following: 

a. Documentation that the 20,000 acre-feet of storage water proposed for lease from 
Peoples lnigation Company, the Idaho Irrigation District, and the New Sweden 
Inigation District, and any otheI storage water available or dedicated tD IG\VA 
for replacement water is leased to the Water District 01 Rental Pool for delivery 
to and use as replacement water by the Coalition. Delivery of this water for m1y 
other mitigation or replacement requirements will not be recognized hy the 
Director as replacement water for the Coalition unless IGWA teclmically 
determines the Near Blackfoot to Minidoka reach gains resulting from the other 

mitigation activities as confirmed by the Department. 

b. Documentation that 6,820 acre-feet of water has been leased from FMC to the 
Idaho State Water Bank and rented by IGWA as replacement water for delivery to 

one or more members of the Coalition. 

c. Documentation about the dry-year leases as follows: 

1. Copies of contracts with the cunent owners of the water rights leased; 

11. Original change of ovmership documents for any new owners of the leased 
water rights accompanied by the appropriate change of ownership filing 

fees; 

iii. Information reconciling the discrepancies and inconsistencies between 
flow rate, acreage irrigated, and total volume of consumptive use 

foregone, as discussed in Finding 40; 

1v. ldentification of the lands described as a place of use that will be dried up 

within each 40-acre parcel; and 

v. Aerial imagery and sworn statement that the lands described by the dry­
year lease water rights were inigated in 2004 or have been continuously 
and uninterruptedly not been inigated for multiple years because of a 
mitigation plan already approved by the Department. 

d. Documentation about high lift water rights and exchanges as follows: 

i. Copies of executed contracts to lease water rights authorizing diversion 

froin Snake River natural flow; and 
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• 
• 

11. A.n approved exchange c,f v,·:ner rights authori2.ing tbe exchange of \~'ater 
rights ,rnthori:z:in!; diversion of Snake River nmural l1ow. and leased b)' 
JGWA. with storage water held lw the USBR phvsirnlly deliverable 

between Near Blackfoot ancl Minidoka. 

3. The exchange must be approved under Idaho Code § 4?-~40 or as a temporary 

exchange under ldaho Code § 4:2-2'.2'.'.A. Any temporary exchange must be preceded by a 
drought declaration for all the counties in which ,vater will be diverted or left in the Snake River 

pursuant to the exchange. 

4. Technical information reQardinQ the reach uains to the Snake River between Near 
~ ~ ~ 

Blackfoot and Minidoka resulting from mitigation effot1s that overlap the proposals by IGWA, 

or resulting n1 reach gains in 2005 from past mitigation effmts. 

'
/~ 

IT IS FURTHER ORDERED that infom1ation required by this order must be submitted T 
by May 23, 2005, to fully remedy deficiencies identified in this order for at least '.2 7,700 acre-feet 
of replacement water. Any request for extension of time of this deadline will be approved by the 

Director only upon a showing of good cause. 

IT IS FURTHER ORDERED that failure to submit the information curing deficiencies 

for 27,700 acre-feet of replacement water on or before the due date will result in innnediate 
curtailment consistent with the Director's .An1ended Order issued on lvlay 2, 2005. 

IT IS FURTHER ORDERED that any replacement water provided by the above 

instructions in excess of the 27,700 acre-feet will be credited toward the 101,000 acre-feet owed 

for 2005. 

IT IS FURTHER ORDERED that pursuant to Department Rule of Procedure 710, 

IDAPA 37.01.01.710, this is an interlocutory order and is not subject to review by 
reconsideration or appeal. The Director may review this interlocutory order pursuant to Rule 

7!1, IDA.PA 37.01.0l.711. 

DATED this (j) 1Y- day of May 2005. 

jf ~__,I_c,,-ffic;::,,R'--------~ 

Director 
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CERTIFICATE OF SER\1CE 

l HEREBY CERTIFY that 011 this I r1~ay oflvlay. 2005. the above and foregoing. was served 
by the me1hocl inclica\ecl below. and addressed to the following: 

TOMARLOOSH 
ARKOOSH LAW OFFICES 
PO BOX 32 
GOODTI\JG ID 83330 
(208) 934-8873 
alor~1.cableone.net 

W. KENT FLETCHER 
FLETCHER LAW OFFICE 
POBOX248 
BURLEY ID 83318-0248 
(208J 8 78-2548 
wld@pmt.org 

ROGER D. LTI\JG 
LING ROBINSON 
POBOX396 
RUPERT ID 83350-0396 
(]08) 436-6804 
lrnlawlai.pmt.org 

JOHN ROSHOLT 
TRAVIS THOMPSON 
BARKER ROSHOLT 
113 MAIN AVE WEST STE 303 
TWTI\J FALLS ID 83301-6167 
(208) 735-2444 
j ar@idahowaters .com 
tlt@idahowaters.com 

JOHN SIMPSON 
BARKER ROSHOLT 
PO BOX 2139 
BOISE ID 83701-2139 
(208) 344-6034 
jkslii!i dahowaters.com 

(x) U.S. lvlail. Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) ll.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 
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JEFFREY C. FEREDAY 
MJC!-IAEL C. CREA.MER 
GfVENS PURSLEY LLP 
PO BCJX '.:.7'.cO 
BOISE ID S370J-2720 
('.!08) 1300 
cff a1.rrivenspursl e\". com 
rncc1{( 1r!:ivenspursle,·. com 

SCOTT CAMPBELL 
MOFFATT THOMAS 
PO BOX 829 
BOISE ID 83 70 l 
(208) 385-5384 
slcta>moffatt.com 

KATHLEEN CARR 
OFFICE OF THE FIELD SOLICITOR 
550 W FORT STREET MSC 020 
BOISE ID 83 7'.24 
(208) 334-1378 

GAIL MCGARRY PN-3100 
US BUREAU OF RECLAMATION 
1140 N CURTIS ROAD 
BOISE ID 83706-1234 
(208) 3 78-5066 
emcgarry@pn.usbr.gov 

RON CARLSON 
LE\VIS ROUNDS 
IDWR 
900 N SKYLINE DR 
IDAHO FALLS ID 83402-6105 
(208) 525-7177 
ron. Carlson(cil.idwr. idabo. ~ov 
Jewis.rounds@idwr.idaho.gov 

ALLEN MERRITT 
CINDY YENTER 
IDWR 
1341 FILLMORE ST STE 200 
TWlN FALLS ID 83301-3033 
(208) 736-3037 
al Jen .rnerritt¼>.idwr.idabo. ~ov 
cindv. yenter(cilidw1. idaho. ~ov 

(XI U.S. Mail. Postage Prepaid 
I I Facsimile 
\XI E-mail 

(i:J U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(i:) U.S. Mail, Postage Prepaid 
( ) F acsirnile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 
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BEFORE THE DEPARTMENT OF WATER RES01JRCES 

OFTHE 
STATE OF IDAHO 

IN THE MATTER Of DISTRlBllTION Of 
WATER TO VARJOUS WATER RJGHTS HELD 
BY OR FOR THE BENEFIT OF A&B 
IRRIGATION DISTRICT, AMERJCAN FALLS J 
RESERVOIR DISTRJCT #2, BURLEY I 
IRRIGATION DISTRICT, MINIDOKA I 
IRRI.GATION D!STRJCT, NORTH SIDE J 
CANAL COlV!PANY, AND TWIN FALLS ) 
CANAL COMP ANY ) 

ORDER APPROVING 
lGWA'S REPLACEMENT 
WATER PLAN FOR 2005 

On April 19, :2005, the Director of the Department of Water Resources 
("Director" or "Department") issued his order In the .Matter of Distribution of Water to 
Various Water Righfs Held by or for the Benefit ofA & B Irrigation District, American 
Falls Reservoir District #2, Burley Irrigation District, Milner Jrrigafion Disrrict, 
Minidoka Irrigation District, North Side Canal Company, and Twin Falls Canal 
Company, which was amended lAay 2, 2005, finding that senior natural flow and storage 
water rights are reasonably predicted to incur material injury in 2005 by consumptive 
diversion of ground water under junior priority rights. As part of the Order, the Director 
ordered ground water districts representing ce1iain holders of junior priority ground water 
rights to submit a plan for replacement water vlith the Department no later than Ap1iI 29, 

2005. 

On April 29, 2005, the Idaho Ground Water Appropriators, Inc. ("IGWA") filed a 
Plan for Providing Replacement Water on behalf of its members, which include, 
Aberdeen-American Falls Ground \Vater District, Bingham Ground Water District, 
Bonneville-Jefferson Ground Water District, Madison Ground Water District, Magic 
Valley Ground Water District, Southwest ln-igation District, and North Snake Ground 
Water District ( collectively referred to as "the Districts"). 

On May 6, 2005, the Department issued an Order Regarding JGWA Replacement 
Water Plan. The order conditionally approved IGWA's replacement water plan for 2005. 
The order also identified deficiencies in the replacement plan, and required that IGWA 
submit additional infonnation to conect deficiencies on or before May 23, 2005. 

On May 23, 2005, JGWA submitted a document titled IGWA Information 
Submittal Responding to Moy 6, 2005 Order Regarding JGTif!A Replacement Water Plan. 
On June 3, 2005, IGWA submitted another document titled IGWA 's Supplement to 

lnformotion Submit/al. 
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JOSEPHINE P. BEEMAN 
BEEMAN & ASSOC 
409 W JEFFERSON 
BOISE ID 83702 
('.1.08) 331-0954 
jo.beeman,Zi)beemanlaw.com 

MICHAEL GILMORE 
ATTORNEY GENERol\L'S OFFC 
PO BOX 83 7'.1.0 
BOISE ID 83720-DOJO 
(208) 334-2830 
mike.giJmore@ag.idaho.gov 

COURTESY COPY 

1 ): 1 U.S. lvlail. Posiagt Prepaid 
I I Facsimile 
IX) E-mail 

(x) U.S. Mail, Postage Prepaid 

( J Facsimile 
(x) E-mail 

Tictoria Vli gle 
Administrative Assi to the Director 
Idaho Department of Water Resources 
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BEFORE THE DEPARTMENT OF WATER RESOURCES 
OFTHE 

STATE OF IDAHO 

D~ THE MATTER OF DISTPJBllTJON OF 
WATER TO ·vARlOUS WATER RJGHTS HELD 1 
BY OR FOR THE BENEFIT OF A&B ) 
IRRJGATJON DISTPJCT, AMERICAN FALLS ) 
RESERVOIR DISTPJCT #2, BURLEY ) 
IRRIGATION DlSTRlCT, MINIDOKA ) 
IRRJGATION DISTRlCT, NORTH SIDE ) 
CANAL COlVfPANY, AND TWIN FALLS ) 
CANAL COMP ANY 

ORDER APPROVING 
IGWA'S REl'LACEMENT 
\VATER PLAN FOR 2005 

On April 19, 20D5, the Director of the Department ofV/ater Resources 
("Director" or "Department") issued his order in the }datter of Distribution of Water to 
Various Jif'ater Righ1s Held by orfor the Benefit of A & B Irrigation District, American 
Falls Reservoir District #2, Burley Irrigation District, Milner Irrigation Disn-ict, 
Minidoka Irrigation District, North Side Canal Company, and T1vi11 Falls Canal 
Company, which was amended May 2, 2005, finding that senior natural flow and storage 
water rights are reasonably predicted to incur material injury in 2005 by consumptive 
diversion of ground water under junior priority rights. As part of the Order, the Director 
ordered ground water districts representing ce1tain holders of junior priority grmmd water 
rights to submit a plan for replacement water with the Department no later than April 29, 

2005. 

On April 29, 2005, the Idaho Ground Water Appropriators, Inc, ("IGWA") filed a 
Plan/or Providing Replacement Water on behalf of its members, which include, 
Aberdeen-American Falls Ground Water District, Bingham Ground Water District, 
Bonneville-Jefferson Ground Water District, Madison Ground Water District, Magic 
Valley Ground Water District, Southwest Irrigation District, and North Snake Ground 
Water District (collectively referred to as "the Districts"), 

On May 6, 2005, the Department issued an Order Regarding JGWA Replacement 
Water Plan. The order conditionally approved ]GWA's replacement water plan for 20D5. 
The order also identified deficiencies in the replacement plan, and required that lGWA 
submit additional infonnation to correct deficiencies on or before May 23, 2005. 

On May 23, 2005, IOWA submitted a document titled JGTVA Information 
Submittal Responding to May 6, 2005 Order Regarding IGWA Replacement Water Plan. 
On June 3, 2005, IGWA submitted another document titled IGWA 's Supplement to 

Information Submittal. 
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FINDINGS OF FACT 

The following findings of fact srnmnarize the deficiencies identified in the Ord et 

Reg01'ding IGTT'.4 Rcpluccmc111 fFlllCr Plan of May 6, 2005, and discuss whether the 
deficiencies are adequately addressed by the responses oflvfay 23 and .lune 3, 20D5, by 

IGWA. 

A & B Irrigation District, American Falls Reservoir District W2, Burley In-igation 
District, Milner In-igation District, Minidoka Irrigation District, Nmih Side Canal 
Company, and Twin Falls Canal Company will hereafter be refened to as "·the Surface 

Water Coalition" or "·the Coalition." 

Private Leases of Storage Water 

Previous Deficiencies 

1. IGWA was required to provide "[d]ocumentation that the 20,000 acre-feet 
of storage water.proposed for lease from Peoples Irrigation Company, the Idaho 
Irrigation District, and the New Sweden Irrigation District, and any other storage water 
available or dedicated to IGW A for replacement water is leased to the Water District O 1 
Rental Pool for delivery to and use as replacement water by the Coalition. Delivery of 
this water for any other mitigation or replacement requirements will not be recognized by 
the Director as replacement water for the Coalition unless IGWA technically detemunes 
the Near Blackfoot to Minidoka reach gains resulting from the other mitigation activities 

as confirmed by the Department." 

Additional Information Analysis 

2. IGW A submitted executed lease agreements with Peoples In-igation 
Company, the Idaho Irrigation District, and the New Sweden lrrigation District that lease 
a total of20,000 acre-feet of storage water. IGWA also submitted a letter from Ron 
Carlson, Waterrnaster for Water District No. 01, confirming that the 20,000 acre-feet of 
storage water is dedicated for use by the ground water districts. 

Allocation of Stored 1Vater from Private Leases 

3. The portion of the stored water from private leases provided as 
replacement water to members of the Surface Water Coalition pursuant to the Amended 
Order of May 2, 2005, must be allocated to the members ofthe Surface \Valer Coalition 
in the 2005 irrigation year (November l, 2004, through October 31, 2005). 

4. Since the Department will make the allocation, the portion of the stored 
water from private leases provided as replacement water to members of the Surface 

Water Coalition must be assigned to the Department. 
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FMC Lease 

Previous Deficiencies 

5. lG'NA v,:as required 10 submit ·'[cl]ocumentation that 6,S20 acre-feet of 
,,1ater has been I eased from FMC lo the Idaho State Water Bank and rented by l G WA as 
replacement water for delivery to one or more members of the Coalition.'· 

Additional Information Analysis 

6. lGWA submitted infonnation con.finning a valid private lease agreement 
between FMC Idaho, L.L.C. and American Falls-Aberdeen Ground Water District. 
Bingham Grotmd Water District, and Bonneville-Jefferson Ground Water District to 
lease water right nos. 29-2284 and 29-2301 and claim no. 29-11342. JGWA also 
submitted copies of checks executed in 2005 for lease of the FMC water rights. Finally, 
IGWA submitted an application to lease water to the Idal10 Water Resource Board Water 
Supply Bank ("Water S1.1pply Bruuc") and a parallel application to lease the same water 
rights from the Water Supply Bank. TI1e Department has not yet approved the lease 
applications. 

7. In revie,ving the water right records, the Department found that the Snake 
River Basin Adjudication ("SRBA") District Court disallowed claim no. 29-11342 in 
2004. FMC is presently attempting to obtain leave of the Court to file a late claim for a 
similar amount of water that was transferred by the City of Pocatello under water right 
no. 29-2338. The validity, 01,vnership, and historical place of use must be established 
prior to recognition of claim no. 29-11342 as a basis for providing replacement water to 
the members of the Surface Water Coalition. 

8. In a letter written by Norman C. Young, dated August 2, 2002, the 
Department approved 6,820 acre-feet of mitigation resulting from non-use oftlre FMC 
water rights. The 6,820 acre-feet included a contribution from claim no. 29-11342. The 
letter of August 2, 2002, was sent prior to disallowal of claim no. 29-11342 in the SRBA. 
The letter stated that the Department might further adjust the volume recognized for 
mitigation based on further review. The Department has determined that the pro-rata 
portion of the 6,820 acre-feet attributable to claim no. 29-11342 is 796 acre-feet. 
Subtracting 796 acre-feet from 6,820 acre-feet leaves a remainder replacement credit for 
the FMC lease of 6,024 acre-feet. 

Drv Year Leases 

Previous Deficiencies 

9. IOWA was required to submit copies of contracts with current owners; 
change of ownership documents; information reconciling discrepancies and 
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inconsistencies between flovY rate. acreage irrigatecL and tolal volun1e of L'.Onsun1pti,1e use 
foregone; idemification of lands that will be dried up within each 40-acre parcel: and 
aerial imagerv and sworn statements tha1 tbe lands described ,vere irrigated in 2004 or . -
have been cominuously and unintenuptedly not inigated for multiple yearE because of a 
mitigation plan already approved by the Department. 

Additional Information Analysis 

10. !GWA submitted infom1ation about all of the water rights originally 
proposed for dry year lease except for water right no. 3.:i-2550, held by Howard and 
Joyce Klempel. As a result water right no. 35-2550 was removed from the dry year lease 

proposal. 

11. IGWA submitted acceptable change of ownership documentation and 
copies of lease contracts with the current owners. Inconsistencies about water use were 
resolved by submittal of 2005 satellite imagery. The acreage to be dried up was not 
identified by 40-acre parcel, but water use was reviewed and confinned by Lewis 
Rounds, Watemrnster for Water District No. 120. 

12. The following is a revised table from the Order of May 6, 2005, that 
recognizes leases to dry-up acreage irrigated in 2004. 

Name Water Right Total Acres Irrigated Flow Rate Reduced ( cfs) 
Per \VD 120 Review 

KBC Farms LLC 35-2426 291 3.4 

J. Hemy Olsen 35-2384 296 4.5 
35-7092 1.07 

Faster Land and Cattle 35-02653 250 2.5 

35-12933 
. 

Foster Land and Cattle 35-2503A 200 2.63 

William Toevs 35-8626 129 1.88 

13. The information listed above and associated information from the water 
rights was input into the ground water model for the Eastern Snake Plain Aquifer 
("ESP A"), and the model was run to determine the reach gains for Near Blackfoot to 
Minidoka resulting from cessation of pumping. Based on the model results, it was 
determined that in 2005, the dry year leases result in a reach gain of 435 acre-feet 

14. If the reach gain attributable to the dry year leases is not identified and 
delivered directly to the Surface Water Coalition members, the gain may be dive1ied by 

Order Approving IGVv1 A's Replacement \Vater Plan for 2005 - Page 4 



other water right holders whose waler riglus bear earlier priority ,fates. than the priority 
dates of the rights held b) the members of the Surface Water Coali1ion. Although 1101 
identified as a deficiency in the Director·s Order oflvlay 6. 2005, applications for lease to 
and from the Waier Supply Bank must be approved for the dry year lease water rights. 

Snake River Natural Flow Water Ri!!ht Lease and Exchan2e 

Previous Deficiencies 

15. IOVv'A was required to submit copies of executed contracts to lease water 
rights authorizing diversion from Snake River natural ilow, and an exchange approved by 
the Department allowing the exchange of water rights authorizing diversion of Snake 
River natural ilow, and leased by IGW A, with storage of water held or leased by the 
United States Bureau of Reclamation ("USBR") that is physically deliverable between 
Near Blackfoot and .Minidoka. 

Additional Information Analysis 

16. IGWA submitted executed lease agreements with Snate River natural 
flow water right holders. IOWA proposes to lease Snake River water rights to/from the 
Water Supply Bank authorizing the irrigation of23,683.5 acres and associated water 
volume of 75,048 acre-feet. In addition, IGWA agreed to lease an additional 4,644 acre­
feet from the Water Supply Bank. The total volume of water proposed to be leased from 
the Water Supply Bank is 79,692 acre-feet. 

17. Department staff generally reviewed the lands and associated water rights. 
Staff concluded that the ]ease agreement water rights are likely to be accepted for lease 
into and from the Water Supply Bank. The exact quantity of water leased may change 
when more carefully reviewed by Depaiiment staff. Depaiiment staff will refme the 
acreage and volumes eligible for Water Supply Bank acceptance by corresponding with 
IGWA, the USBR, and the water right holders. 

18. IGWA has not yet submitted agreements with the USBR to exchange the 
Snake River natural flow water rights leased with storage water held or leased by the 
USBR in the reservoirs above Milner Dam. The Depat1ment has not yet received an 
application for exchange. 

19. Because of ongoing negotiations with the USBR, IGWA is unable to 
execute a contract with the USBR until additional verification confinns how much water 
is available for lease and exchange with storage water. The Department understands the 
USBR will reduce the storage exchanged with the natural ilow leased from the Water 
Supply Bank by 80.65 percent. Multiplying 79,692 acre-feet by 0.8065 results in 64,272 
acre-feet. This is the approximate amount of Snake River storage water that will be 
available to IOWA for replacement water. 
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Allocation of Stored Water from Exchange with Snake Ri\'tr Natui-al Flow 

20. The portion oJ' the stored water from exchange with Snake River natural 
flc11,, leased by IGWA and provided as replacement water to members of the Surface 
Water Coalition pursuant to the Arnended Order of May 2, 2005, must be allocated 10 the 
members of the Surface Water Coalition in the 2005 inigation year 11'-lovember 1, '.:1004, 

through OctobeT 31. 2005). 

:?.1. Since the Department will make the allocation, the portion of the st med 
water from exchange with Snake River natural flow leased by IOWA and provided as 
replacement water to members of the Surface Water Coalition must be assigned to the 

Department. 

Review of \!\later Supplv Information 

22. In paragraph 10 of the Section titled "Order" in the orders of April 19 and 
May 2, 2005, the Director stated he "will monitor water supply requirements and the 
water supplies available throughout the inigation season and may issue additional orders 

or instructions to the watennasters as conditions warrant." 

'.:13. Following issuance of the },mended Order on May 2, 2005, May rainfall 
over the Snake River watershed significantly exceeded nomial precipitation. 

24. On June 14, 2005, IGWA filed a motion titled JGIT'A 's ]l.{otion to Reduce 
Replacement Water Obligation seeking a review by the Director of the Director's 
determination of its obligation to provide replacement water to members of the Surface 
Water Coalition following the significantly above-average spring precipitation over the 

Snake River watershed. 

25. As of the date of this order, storage in the Snake River Reservoirs has not 

been allocated to the storage space holders. 

CONCLUSIONS OF LAW 

1. The Department recognizes, as replacement water in 2005, 20,000 acre-
feet of storage water leased from the Peoples Inigation Company, the Idaho Irrigation 

District, and the New Sweden Irrigation District. 

2. The Depa1iment recognizes as replacement water in 2005, 6,024 acre-feet 
leased by agreement from FMC Idaho, L.L.C. that will be leased into and from the Water 
Supply Bank by IOWA, and will be delivered as natural flow to the Surface Water 

Coalition members. 
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3. The Departmenl recognizes. as replucemenl water in 2Clll5 . .135 acre-feet 
of reach gain resulting. from dry year leases during the 2005 irrigarion season. The water 
rights must be k:asecl into and from the ldabo Water Suppl,· Bank by 1,J,,"A and 
delivered as natural llow to the Surface Water Ccdilion members. Additional reach gain 
to the Snake FJver accruing after the irrigation season by nondiversion in 2005 will also 
be credi1ed w future mitigation requirernenls. 

4. Tbe Depaitmenl reC[Jgnizes that approximately 64,27:2 acre-feel of water 
will be made available in 2005 froi11 USBR storage as a result of an anticipated exchange 
between the USBR and the IOWA. 

5. IOWA has submitted sufficient inforn1ation for the Director to recognize 
replacement water in excess of the 27,700 acre feet required in 2005 by the i'1.mended 
Order of May 2, 2005. 

6. Stored water from private leases and excha11ge with Snake River natural 
flow leased by IOWA and provided as replacement water must be assigned to the 
Department for allocation to members of the Surface Water Coalition. 

7. Because of significant changes in water supply conditions, the Director 
should review whether the cha11ges in water supply would also change the extent of 
material injury likely to be incurred in 2005 by members of the Surfaee Water Coalition. 

ORDER 

IT IS HEREBY ORDERED that IOWA's Replacement Water Plan is Apprnved 
for 2005 as follows: 

(1) Replacement water of 20,000 acre-feet of storage water leased from 
the Peoples Irrigation Company, the Idaho Inigation District, and the 
New Sweden Irrigation District. 

(2) Replacement water of 6,024 acre-feet leased from FMC ldaho, L.L.C. 

(3) Replacement water of 435 acre-feet reach gains during the 2005 
iJTigation season resulting from nonirrigation oflands idled in 2005. 

(4) Replacement water of approximately 64,272 acre-feet of storage 
water stored in Snake River reservoirs exchanged with the USBR that 
can be allocated to members of the Surface Water Coalition. The 
volume of storage water recognized as replacement water in 2005 
may be amended upon further review as the leases and excha11ges are 
processed. 
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IT lS FURTHER ORDERED thm natural flow resulting from the FlvlC kase and 

the leases of nonirrigatecl fan11land shall be delivered first to the Surface Water Coalition 
members when the natural flow water rights held by members c,fthe Surface Water 
Coalition are not otherwise filled in 2005. 

IT IS FURTHER ORDERED that lGWA must assign storage v,;ater rented 
directly from one of the upper Snake River water delivery organizations to the 
Department for allocation to the Snrface Water Coalition members until the lease and 
exchaoge arrangements with the USBR are complete. None of the '.20,000 acre-feet can 
be used for any other pUIJJOse until at least 21,241 acre-feet (obligation for 2005, less 
FMC lease, and less idled lands) are available for delivery from a storage water held or 
leased by the USBR that has been placed at the disposal of!GWA, for assignment to the 
Department for allocation, tln·ough an exchange approved by the Department. 

IT IS FURTHER ORDERED that replacement water activities related to lease 
aod exchange of Snake River natural flow water rights will be conducted within !he 
normal Water Supply Bank and application for exchange processes. Tl,e final quantity of 
replacement water available for exchange with tl1e USBR will also be determined by 
these administrative processes. 

IT IS FURTHER ORDERED that the Director will review the Snake River water 
supply available to the Surface Water Coalition members following the allocation of 
storage in the Snake River resen>oirs, and detemune whether changes in the water supply 
also justify changes to the extent of injury predicted to likely occur to members of the 
Surface Water Coalition. 

Dated this 2.L\t"i day of June 2005. 
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CERTIFICATE OF SERVICE 

1 HEREBY CERTIFY that on this d) Lf;fay of.June, 2005. the above and 
foregoing, was served by the method indicated below. and addressed to the following: 

TOM C. ARJ-'..OOSH 
ARKOOSH LAW OFFICES 
PO BOX 32 
GOODING ID 83330 
(208) 934-8873 
alo,ii1.cableone.net 

W, KENT FLETCHER 
FLETCHER LAW OFFICE 
PO BOX 248 
BURLEY ID 83318-0248 
(208) 878-2548 
wkfiii1pmt. org 

ROGER D, LING 
LING ROBINSON 
PO BOX 396 
RUPERT ID 83350-0396 
(208) 436-6804 
lmlawtw.pmt.org 

JOHN A ROSHOLT 
TRAVIS L THOMPSON 
BARKER ROSHOLT 
113 MAJN AVENUE \VEST, SUITE 303 
TWIN FALLS ID 83301-6167 
(208) 735-2444 
i ar@.idahowaters.com 
tltriilidahowaters.com 

JOHN K SIMPSON 
BARKER ROSHOLT 
PO BOX 2139 
BOISE ID 83701-2139 
(208) 344-6034 
iks@idahowaters.com 

(XI U ,S ]\fail, Postage Prepaid 
( ) Facsimile 
(xi E-mail 

(x) U.S. Mail, Po stage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U,S. Mail, Postarre Prepaid 
' . ~ 

( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 
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JEFFREY C FEREDAY 
MICJ:l'I_EL C. CREAMER 
GIVENS PURSLEY 
PO BOX 2720 
BOJSE ID 83701-2720 
(208) 388-1200 
cJii1;!:'ivenspursl e\' .com 
mc:c1Zi1f.!lvenspurslev.com 

SCOTT L. CA!vfPBELL 
MOFFATT THOMAS 
PO BOX 829 
BOISE ID 83701 
(208) 385-5384 
slc/a>moffatt.com 

KATHLEEN M. CARR 
OFFICE OF THE FIELD SOLICITOR 
550 \VEST FORT STREET MSC 020 · 
BOISE ID 83724 
(208) 334-1378 

GAIL MCGARRYPN-3100 
us BUREAU or RECLAJ\1ATION 
1140 NORTH CURTIS ROAD 
BOISE ID 83706-1234 
(208) 378-5066 
emcgam>1a1pn.usbr.gov 

JOSEPHINE P. BEEMAN 
BEEMAN & ASSOCLATES 
409 WEST JEFFERSON STREET 
BOISE ID 83702 
(208) 331-0954 
jo.beeman@.beemanla\v.com 

SARAH A. KlAHN 
\VHITE & JANKOWSKJ 
511 16TH STREET, SUITE 500 
DENVER CO 80202 
sarahk@white-jankowski.com 

1x1 l1.S. MaiL Postage Prepaid 

I I Facsimile 
(xi E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. 11ai1, Postage Prepaid 
( ) Facsimile 
( ) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 

( ) Facsimile 
(x) E-mail 
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MlCn".EL S. GILMORE 
ATTORNEY GENER..I\_L"S OFFJCE 
PO BOX 83720 
BOISE ID 83720-111110 
(208) 334-2830 
mike. nj lmore, {/ ·aL!.i claho. !.!.OV 

TERRY T. UHLING 
J.R. SIMPLOT COMPANY 
999 Ivl.AIN STREET 
BOISE ID 83702 
(208) 336-2110 
tuhlin£>ra!simp 1 ot.com 

JAMES C. TUCKER 
IDAHO POWER COJv1PANY 
12:01 WEST IDAHO STREET 
BOISE ID 83702 
(208) 3 88-2112 
jamestucker@idahopower.com 

JAMES S. LOCH1IEAD 
BRO\VNSTEIN HYATT & F.A.RBER 
410 17TH STREET, 22ND FLOOR 
DENVER CO 80202 
(303)223-1100 
jlochhead@bhf-law.com 

RON CARLSON 
LEWIS ROUNDS 
IDWR 
900 NORTH SKYLINE DRJVE 
IDAHO FALLS ID 83402-6105 
(208) 525-7177 
ron.carlsonla!idwr.idaho. gov 
lewis.roundsl@idwr.idaho.gov 

IX I U.S. Mail. Postage Prepaid 
I i Facsimile 
Ix i E-mail 

(xJ li.S. Mail.. Postage Prepaid 
( ) Facsimile 
(xJ E-mail 

(x) U.S. Mail, Postage Prepaid 
( J Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 
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ALLEN MERRlTT 
CINDY "\'ENTER 
IDVl1R 
1341 FILLlvlORE STREET, SUITE 200 
TWIN FALLS ID 83301-3033 
(208) 736-3037 
all en.merrittfa,idwr. idaho. £ov 
cindv. venten7ii.idwr .idaho. £0\' 

Ix i U.S. Meil. Postage f'repcid 
I ) Facsimile 
lx1 E-mail 

Victoria 'Nigle 
Administrative Assist to the Director 
Idaho Department of Water Resources 
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BEFOirn THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDA~HO 

,._': :..:.· - -

fN THE MATTER OF DlSTRJBllTION OF WATER ) 
TO VARJOUS WATERRJGHTS HELD BY OR FOR ) 
THE BENEFIT OF A&B IRRJGATION DISTRJCT, ) 
AMER.I CAN FALLS RESERVOIR DISTRICT #2, J 
BURLEY IRR.IGA TION DISTRJCT, MILNER J 
IRRIGATION DISTRICT, MTI'lIDOK.A. IRR.IGATION) 
DISTRJCT, NORTH SIDE CANAL COMPANY, J 
AND TWIN FALLS CANAL COMPANY ) ___________________ ') 

SUPPLEMENTAL 
ORDER AMENDING 
REPLACEMENT VI' ATER 
REQUIRE11ENTS 

On April 19, 2005, tbe Director oftbe Department of Water Resources ("Director" or 
"Department") issued his order In the Matter of Distribution of TYater to Various Tf"ater Rights 
Held by or for the Benefzt of A & B Irrigation District, American Falls Reservoir District #2, 
Burley Irrigation District, Afi/ner Irrigation District, ·Minidoka Irrigation District, North Side 
Canal Company, and Twin Falls Canal Company. These entities, or members, are referred to 
l1erein as the "Surface Water Coalition" or "Coalition." The Order of April 19, :::005, was 
amended on May 2, 2005 (herein referred to as the "May 2 Order"). 

The May 2 Order included a detennination that surface water rights held by or for the 
benefit of members of the Surface Water Coalition were reasonably likely to incur material 
injury in 2005 because of the diversion and consumptive uses of ground water under junior 
priority water rights. In response, the Director ordered ground water districts representing 
certain holders of junior priority ground water rights to provide replacement water pursuant to a 
plan submitted to the Department no later than April 29, 2005. 

In detennining that senior priority water rights were reasonably lilcely to incur material 
injury, the Director found that "[ w]hether effects of ground water depletions result in material 
injury to the senior priority surface water rights held by the members of the Surface V\1 ater 
Coalition in a particular year depends in large part on the total water supply, under natural flow 
water rights and from reservoir storage, and in some instances supplemental ground water rights, 
otl1erwise available to each member of the Coalition in that year." J,1ay 2 Order at p. 19, Finding 
88. 

Findings in tlie May 2 Order set forth the following process in making the detennination 
whether senior smface water rights held by or for the benefit of members of the Surface Water 
Coalition would be reasonably likely to incur material injury in 2005: 

(1) Determine the minimum full water supply for irrigation (natural flow and 
reservoir storage releases) for the most recent year when the members of the 
Surface Waler Coalition (the Director determined that 1995 was the most 
recent year that the members of the Surface Water Coalition received a 
minimum full water supply); 
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(2 I Compare the forecast as of April l, 2005, for unre gulmed in:flow frorn the 
Upper Snake River Basin for the lime period of April J. 2005. through July 
3 l, 2005. with his!oric unregulated inflow from the 1Jpper Snake River Basin 
for the period of April l through July 31; 

(31 Select a year or years of similar umegulated inflow and assume that: 
(a) natural flow diversions in 2005 will be essentially the same as the natural 
flow diversions in the similar year( s); (b) water stored in the reservoirs after 
April 1 in the similar year(s) added to the volume actually stored as of 
April 1, 2005, adjusted for evaporation, will be the total reservoir storage 
available for release and use in 2005; and (c) the sum of the p1edicted natural 
flow diversions and the predicted reservoir storage, adjusted for evaporation, 
constinites the "the predicted 2005 water supply"; and 

(4) For each member of the Surlace \Vater Coalition, subtract the predicted total 
water supply for 2005 from the minimum full water supply needed, ancl to 
the remainder1 add the amount of carryover storage reasonably needed 
asstm1ing a drought year in 2006, unless the .remainder is negative and the 
value equals or exceeds the reasonably needed carryover storage. 

Finding 96 of the May 2 Order stated in pertinent pal1: 

[I]t is reasonable to conclude that as for the Americall Falls Resen,oir District #2, the 
Nortl1 Side Canal Company, and the Twin Falls Callal Company, the A&B, Burley, 
Milner, and Minidoka irrigation districts each had a full supply of water in l 995 
considering both natural flow and storage releases. 

In Finding 100 of the May 2 Order, the Director determined that 

The joint operating forecast prepared by the USBR [United S1ates Bureau of 
Reclamation] and the USACE [United States Anny CoT]lS of Engineers] for unregulated 
inflow from the Upper Snake River Basin predicted for the Heise Gage for the period 
April 1 tlrrough July 31 ... predicts an unregulated inflow of 2,340,000 acre-feet .... the 
predicted inflow is similar to the measured, unregulated inflows at the Heise Gage for 
two recent years in the present sequence of drought years, 2002 and 2004. 

For each member of the Surface Water Coalition, the Director(]) avernged the 2002 and 
2004 natural flow diversions; (2) estimated the 2005 storage allocation based on the average of 
the volume of water stored after April], 2002, md after April 1, 2004, added to the volume of 
water actually in storage on April 1, 2005, less estimated 2005 evaporation; and (3) summed the 
average natural flow diversions and estimated 2005 storage allocations. TI1e sum of natural flow 
diversions averaged for 2002 md 2004 and the estimated 2005 storage allocations based on the 

1 Negative remainder indicates water in excess ofmi11imt1m needed without consideration of reasonable carryover 
storage ·needed. Positive remainder indicates shortage from minimum needed without consideration of reasonable 
carryover storage needed. 
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acmal slDrage as uf April l. :'UO:,. and tht swrage after April I averaged for ::'ll02 and 2(1C1-I was 
deemed the preclicttd 2005 water supply for each Surface Water Coalition Member. 

For each Surface \Valer Coalition Member. the predicted 211(15 water supply was 
sr1b1rac1ed from the water supply in J 995, which was deemed the minimum full water supply 
needed. lf the difference was greater than zero. the difference was the "Precliclecl Sh01tage in 
?DUS." The total predicted shortage for '.'00:i ii:Jr 1he members of the Surface Water Coalition 
that were predicted to incur shmtages was 27,700 acre-feet. 

Finding 119 of the ]Vfoy 2 Order established a reasonable amount of carryover storage at 
the end of:2005 for each member of the Surface Water Coalition "by averaging (1) the amounts 
of carryover storage required for Coalition members to have full supplies of water in 2006 if the 
divertible natural flow and storage accruals in 2006 are the same as in 2002 and (2) the amounts 
of canyover storage required for Coalition members to have full supplies of water in ?006 if the 
divertible natural flow and storage accruals in 2006 are the same as in ?004." 

The "Predicted 2005 Material Injnry" for each member of the Surface Vlater Coalition 
was detennined by sununing the "Predicted Shortage in '.2005," if any, and the amount, if any, 
that the predicted carryover storage at the end of '.'005 was less than the reasonable carryover 
storage detem1ined in Finding 119 of the May 2 Order. The total "Predicted 2005 lvfaterial 
Injury" for all of the members of the Snrface Water Coalition, computed by summing the 
predicted injury fm each of the members, was ]33,400 acre-feet, 101,000 acre-feet of which was 
detennined to be caused by the diversion and consumptive use of ground water under junior 
priority rights in V./ater District No. 1'.'0 and No, 130 based on simulations nsing the 
Department's ground water model for the ESP A. 

Following issuance of the May 2 Order, the Idaho Ground ·water Appropriators, Inc, 
("IGW A") proposed a replacement water plan, the Director ordered that IGW A submit 
additional information, and IGW A submitted a revised replacement water plan, The collective 
information submitted by IOWA will be refened to hereafter as "IGWA's Replacement 'Nater 
Plan." On June ?4, 2005, the Director issned his Order Approving IGWA 's Replacement Water 
Plan (referred to hereafter as the "June 24 Approval Order"). 

IGWA's Replacement Water Plan, approved by the June 24 Approval Order, offered at 
least 27,700 acre-feet as replacement water for the Predicted Shortage in 2005, 

The Director stated in the May 2 Order at page 4 7, paragraph 1 O: 

The Director will monitor water supply requirements and the water supplies available 
throughout the irrigation season and may issue additional orders or instructions to the 
watennasters as conditions waITant. 

Based npon the Director's consideration of changes in the water supplies available for the 
remainder of the 2005 irrigation season, the Director enters the following Findings of Fact, 
Conclusions of Law, and Order. 
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FINDINGS OFF ACT 

1. follDwing issuance of the Jvlay 2 Order, precipitation in May and J unc of '."005 
was unusually high. hi hfay of 2005, widespread areas in the Upper Snake River Basin received 
near or above 15(1 percent of the Jong-term average precipitation for May; with several locations 
receiving near or above 200 percen1 of average, and one location, Idaho Falls, receiving more 
thmi 17 5 percent of average. ln June of 2005, wiclespreacl areas in the Upper Snake River Basin 
received well above 150 percent of the long-term average precipitation for .June; with se,•eral 
locations receiving near or above 250 percent of average, and one location, Ashton, receiving 
just above 400 percent of average. Norum/ Resources Conservarion Service, U S. Dcpc1rt111e111 
ofAgriculrure. 

2. Along with some increase in snow accumulation and increased streamflows in the 
Upper Snake River Basin, the unusually high precipitation, coupled with cool temperatures in 
May and June, resulted in significant delay in irrigation demands for natural flow. Through 
about June 30, 2005, members of the Surface Water Coalition had limited needs to divert water 
for irrigation, and those limited needs were essentially satisfied with the available natural flow, 
although there were some small releases from reservoir storage in May and June. 

3. The unusually high precipitation and cool temperatures in May and June, and the 
resulting delay in irrigation demands, also allowed runoff from the melting snow accumulation to 
be stored in Upper Snake River Basin Reservoirs that under normal conditions would have been 
diverted for irrigation. 

4. On June 30, 2005, maximum storage in the Upper Snake River Basin Reservoirs 
had accrued. Preliminary accounting on June 30, 2005, showed Jackson, Walcott, .American 
Falls, and the Palisades winter-water-savings accounts had filled to 1 DO percent. Henrys Lake 
had a total fill of37,948 acre-feet (42.2 percent), Island Park had a fill of 133,218 acre-feet (98.7 
percent), Grassy Lake had a fill of 10,406 acre-feet (68.4 percent), the Palisades 1939 water right 
had a fill of 427,701 acre-feet (45.5 percent), and Ririe had filled 2,641 acre-feet (3.3 percent). 
These reservoir fills included carryover storage from 2004 irrigation. 

5. The U. S. Bureau of Reclamation ("USBR") and the U. S. Am1y Corps of 
Engineers ("USACE") jointly issue forecasts each year for unregulated inB.ow through July 31 at 
the Heise Gage after Febmary 1, March 1, April 1, and May 1. The USBR and USA CE do not 
jointly prepare forecasts for unregulated inflow after May 1. 

6. On July 12, 2005, the Department requested that the USBR develop a forecast for 
the umegulated inflow at the Heise Gage for the pe1iod July 1, 2005, through September 30, 
2005, the end of the 2005 water year. In response to the request, the USER prepared a forecast 
for this pe1iod, predicting umegulated inflow at the Heise Gage of 875,000 acre-feet. This 
forecasted July l through September 30 umegulated inflow for 2005 is between the actual 
unregulated inflow for July 1 through September 30 in 2002 of 804,000 acre-feet and 923,000 
acre-feet in 2004. 

7. While acknowledging the unce11ainty in predicting the remaining amount of 
,mregulated inflow that may be clivertible in 2005 under the water rights held by inclivic1ual 
members of the Coalition, the average of the natural flow diverted in 2002 and 2004 during the 
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in-iga1ion year cominues to provide a reasonable likely projection of1ht n3tural i1LJ\; tbat 1naJ· be 
arnilable for each member of the Coalition. 

8. The average of the narnral flow diverted in 2002 and 2004 for each member of the 
Smface Water Coalition is set fcnih in Finding J (14 of the May 2 Order and is as follows with the 
allocations between the Burley and Minidoka irrigation districts based on the annual allocations 
used in the water rights accounting for 2002 and 2004, rather than canal diversions: 

A&B Irrigation District: 

2002 Diversions 
( acre-feet) 

900 
i'une1ican Falls Res. Dist. #2: 17 .. 800 
Burley Inigation District: 94,0002 

l\ililner Irrigation District: 5,100 
Minidoka Irrigation District: 143,5004 

North Side Canal Company: 357,000 
Twin Falls Canal Company: 855,100 

2004 Diversions Average Diversions 
(acre-feet) (acre-feet) 

0 500 
100 9,000 

l 04,1003 99,100 
3,600 4,400 

139,6005 141,600 
309,500 333,300 
883,500 869,300 

9. TI1e preclicted natural flow diversions for the '.2005 inigation year based on the 
natural flow diversions averaged for 2002 and 2004 for each member of the Surface Water 
Coalition set fm111 in Finding 8 snpercede the amounts set forth in finding 104 of the May 2 
Order. 

10. On July 6, 2005, the following preliminary storage accruals for the benefit of the 
members of the Surface Water Coalition and estimated reservoir evaporation were detennined by 
'Nater District No. 0 l: 

' - 39.6 percent of total natural flow diversions by Minidoka Project forthe 2002 irrigation year. 

3 
42.7 percent of total natural flow diversions by Minidoka Project for the 2004 irrigation year. 

4 60.4 percent of total natural flow diversions by Minidoka Project for the 2002 irrigation year. 

5 57.3 percent of total natural flow diversions by Minidoka Project for the 200tj inigation year. 
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20(J:i Ma,: Swrage 
l acre-fee1) 

2Ull5 Evap. J'rdirnim1r) 2005 J--ie1 Swrnge 

1_acre-feel I tacre-feel) 

Jackson Lake: 84 7.000 
Palisades Winler Water Sa\'ings: 259.GllO 
0ther Palisades Reservoir: 427,000 
Benrys Lake: 34,300 
Island Park Reservoir: J 34.500 
Grassy Lake: O 
Ririe Reservoir: 2,600 
Amer. Falls Winter Water Sav.: 156,800 
Other American Falls: 1,515,800 
Lake Walcott: 95,200 

Totals: 3,472,800 

::'2.0liCI 
6,700 

JJ,J[J[J 
900 

3,500 
Cl 

][10 

4,ICiO 
39,300 

2,500 

90,200 

825.000 
252,900 
415,'J(J(I 

33,400 
]3]_()[1(1 

0 
2,500 

152,700 
1,476,500 

92,700 

3,382,600 

11. The preliminary storage accrnals in 2005 for tbe benefit of the members of the 
Surface Water Coalition set forth in Finding l O supercede the amounts set f01th in Finding 105 
of the May 2 Order. 

12. Using the Department's accounting program for storage, the preliminary 
maxinrnm storage, less estimated evaporation for 2005, was allocated among all reservoir storage 
spaceholders in the Upper Snake River Basin, which resulted in the following preliminary 
storage allocations for the members of the Surface Vi-'ater Coalition. When the preliminary 
storage allocations are added to the natnral flow predicted to be available for the 2005 irrigation 
year, as set forth in Finding 8, the predicted total supply for each member of the Coalition is 
considered to be a reasonably likely projection of the total amount of water that may be available 
to each member of the Coalition during the 2005 irrigation year, subject to variations cansed by 
climatic conditions, for the limited purpose of assessing reasonably likely material injury caused 
by the diversion and nse of ground water under junior priority rights. The reasonably likely 
predicted total supply for the 2005 irrigation year for each member of the Coalitinn is as follows: 

2005 Natnral Flow 2005 Storage 
(acre-feet) (acre-feet) 

A&B Irrigation District: 
American Falls Res. Dist. #2: 

500 
9,000 

99,100 

77,100 
383,400 
220,600 Burley Irrigation District: 

Milner Irrigation District: 
Minidoka Irrigation District: 
North Side Canal Company: 
Twin Falls Canal Company: 

4,400 
141,600 
333)00 
869,300 

66,200 
340,300 
837,600 
239,600 

Total 2005 Snpply 
( acre-feet) 

77,600 
392,400 
319,700 

70,600 
481,900 

1,170,900 
1,108,900 

13. The reasonably likely predicted total snpply for the 2005 irrigation year for the 
members of the Surface Water Coalition set forth in Finding 12 supercede the amounts set fmih 
in Finding 106 oftbc May 2 Order. 
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14. Tu predic1 the shortages in surface wateJ supplies thm me rectscmubl\ liLel) fur 
members of the Surface Water Coali1ion for the 2005 irrigation year, the amount,, of wateJ 
diverlecl for the 1995 irrigation year. as described in the Ma\' 2 Order, are deemed lo be the 
minimum amounts needed for foll deliveries to land m,mers and shareholders. If crop 
evapotranspiration is greater in 2005 or precipitation during the irrigation season is less than in 
1995, the amounts of water diverted in J 995 may be less than what is needed for a foll supply in 
2005. lf crop ernpotranspiration is less in 2005 or precipitation during the inigation season is 
greater than in 1995, the arnonnts of water divelted in 1995 mav be more than what is needed for 
a foll supply in 2005. 

15. The sh011ages in surface water supplies that are reasonably likely for members of 
the Surface Water Coalition in 2005 are estimated by subtracting the reasonably likely total 
supplies of natural flow and storage for the 2005 irrigation year, set fmih in Finding 12, from the 
minimum amounts needed for foll deliveries based on diversions in J 995 as follows: 

A&B Irrigation District: 

Minimum Full 
Supply Needed 

(acre-feet) 

American Falls Res. Dist #2: 
50,000 

405.600 
220,2006 

50,800 
314:3007 

988,200 
1,075,900 

Burley Irrigation District: 
Milner Irrigation District: 
Minidoka Irrigation District: 
North Side Canal Company: 
Twin Falls Canal Company: 

Predicted 
2005 Supply 
(acre-feet) 

77,600 
392,400 
319,700 

70,600 
481,900 

1,170,900 
1,l 08,900 

Predicted Shortages 
in 2005 (- is surplus) 

( acre-feet) 

-27,600 
13,200 

-99,500 
-19,800 

-167,600 
-182,700 

-33,000 

16. Of the members of the Surface WateJ Coalition, only the American Falls 
Reservoir District #2 has any remaining reasonably likely predicted shortages in 2005 (13,200 
acre-feet). Finding 15 supercedes the amounts set fo11b in Finding 116 of the May 2 Order. 

17. The reasonably likely material injury predicted for 2005 is the snm of the 
shortages set forth in Finding 15, if any, and the shotifalls in predicted carryover as compared to 
the reasonable amounts of carryover storage set f01ih in Finding 119 of the May 2 Order, if any. 
The following are the predicted amounts of injury and ending carryover storage for 2005 for the 
members of the Surface Water Coalition, assuming any material injury predicted for 2005 is 
mitigated with Teplaceme11t water: · 

6 41.1 percent of total Minicloka Project diversions for the 1995 irrigation year from \\later District 01 rep01i. 

7 58.3 percent of total Minidoka Project diversions for the 1995 irrigation year from Water District OJ reprn l. 
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A&B lrrigmion District: 

Predicted 
'2(105 l\1Jterfal Injury 

Shonages s- Carr)'C>Ver Shortfr,lls 
(acre-feet) 

Cl 
American Falls Res. Dist. #'2: 64.400 

0 Burley Irrigation District: 
Milner lnigation District: 0 
Minidoka lnigation District: 0 
North Side Canal Company: 0 
Twin Falls Canal Company: 5,400 

Totals: 69,800 

Predicted 
2005 Canyovcer 

I acre-feel I 

27,600 
51,200 
99,500 
19.800 

167,600 
182,700 

3g,400 

:586,800 

18. The reasonably likely material injury predicted for the 2005 irrigation year for the 
members of the Surface Water Coalition set forth in Finding 17 supercede the amounts set forth 
in Finding 120 of the May 2 Order. 

19. The material injury predicted for 2005, as set forth in Finding 17, is reasonably 
likely. However, climatic conditions for the remainder of2005 cannot be precisely predicted, 
meaning that the predicted material injury and the canyover storage, assuming the predicted 
material injury is mitigated with replacement water, are both likely to be greater or smaller. 

20. On July 21, '.2005, the National Weather Service Climate Prediction Center issued 
updated monthly and seasonal forecasts for temperature and precipitation. For the Upper Snake 
River Basin, which includes the lands irrigated by members of the Surface V.1 ater Coalition, the 
National Weather Service is forecasting that temperatures in 2005 are likely to be above nonnal 
during the month of August. The seasonal forecast for temperatures is also above normal for the 
months of August, September, and October. Additionally, seasonal precipitation in 2005 is 
forecasted to be below normal for the months of August, September, and October. 

CONCLUSIONS OF LAW 

1. Conclusions of Law set fmih in the May 2 Order, as applicable, aTe incorporated 
into this Supplemental Order. 

2. Because of dynamic changes in water supply conditions, the Director must 
monitor the water supply conditions and detennine whether predicted shmiages to the water 
supplies available to individual members of the Surface Water Coalition during the 2005 
irrigation year and corresponding predicted material injury to the water rights held by or fm tbe 
benefit of individual members of the Coalition in 2005 are reasonable. 

3. Based on changed water supply conditions, only the American Falls Reservoir 
District #2 is expected to incm a reasonably predicted shortage in available waler supply during 
the 2005 irrigation season, and only the American Falls Reservoir District #2 and Twin Falls 
Canal Company are expected to incur reasonably predicted material injury during the 2005 
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inigution Stason. The prc::dic:ttd shun.age in the. \Y::tter supply LT\'n.ilable in ~U(l.5 10 the __ ,\_ ... rnerican 

Falls Reservoir District #2 is 13,200 acre-feet. ancl the pre dined material injuries to the 
American Falls Reservoir Dis1ric1 #2 and the Twin Falls Canal Cornpan, are 64,4[1(1 acre-feel 
ancl 5,4(1(1 acre-feet respectively. 

4. Because there may or may 1101 be actual shor1ages in the water supplies a\·ailable 
to the individual members of the Surface Water Coalition, and because lGViA is providing 
replacement water in lieu of cunailment, the Director should hold the minimum amount of 
Ieplacement water Tequired for 2005 in the fom1 of storage ·water provided by IGWA to be 
allocated by the Director among the members of the Coalition to offset actual shortages, as 
necessary, or to offset shortages in caD"y-over storage held by individual members of the Surface 
Water Coalition at the end of 2005, as detem1ined by the Director to be reasonably needed. 

5. Although water supply conditions for 2005 have improved, as reflected by the 
actual preliminary storage water allocations for individual members of the Surface Water 
Coalition compared with the storage water allocations predicted in the May 2 Order, the 
minimum amount of replacement water required for 2005 should remain at '27,700 acre-feet, 
given that the National Weather Service forecasts seasonal above nomrnl temperatures and below 
average precipitation for the months of August, September, and October. 

6. Because there may or may not be actual shortages in the amounts of carry-over 
storage determined by the Director to be reasonably needed for the individual members of the 
Surface WateT Coalition at the end of the 2005 irrigation season, and because IOWA is providing 
replacement water in lieu of cunailment, the Director should wait until after the 2005 irrigation 
season to determine the amount of additional replacement water required to be provided by 
JGWA beyond 27,700 acre-feet that is necessary to mitigate for material injury determined by 
the Director in W05. 
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ORDER 

Based upon and consisten1 wi1b the foregoing. IT lS HEREBY ORDERED that: 

L The minimum amount of replacement 1Naler \0 be provided by !G\VA for 
mitigation in 2005 remains 27,70[1 acre-feet 

" The minimum amount of replacement water required is to be provided from 
natural flow and storage water leased by IG\\'A or storage water obtained through exchange in 
2005, The minimum amount of 27,700 acre-feel of natural flow and storage water is to be 
assigned by lGWA to the Director for allocation by the Director among the members of the 
Surface Water Coalition to offset actual sho11ages in the water supplies available to the 
individual members of the Coalition, as necessary, or to offset shol1ages in carry-over storage 
held by individual members of the Coalition at the end of 2005, as detennined by the Direclor to 
be reasonably needed. 

3. The Director will wait nntil after the 1.005 inigation season to detennine the 
amount of additional replacement water required to be provided by IGWA that is necessary to 
mitigate for material injury determined by the Director in 2005 beyond the minimum amount of 
27,700 acre-feet and the amounts provided through other approved actions of!GVlA. 

~J 
DATED this 2.1 _ day of July, 2005. 

Director 
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CERTIFICATE OF SERYICE 

l HER.EBY CERTIFY that on this ::;i;:;/;fay of Jui 0. 2U05. the abo\'t ctncl foregoing, was 
servecl by tht method indicated below. and addressed to the following: 

TOM ARKOOSH 
6.ru.;.oosH LAW OFFICES 
PO BOX 32 
GOODING ID 83330 
(208) 934-8873 
aln1llicableone .net 

W. K.ENT FLETCHER 
FLETCHER LAW OFFICE 
PO BOX248 
BURLEY ID 83318-0248 
(208J 878-2548 
wkfrai.pmt.org 

ROGER D. LING 
LING ROBINSON 
POBOX396 
RUPERT ID 83350-0396 
(208) 436-6804 
lrnlaw@.prnt.org 

JOHN ROSHOLT 
TRAVIS THOMPSON 
BARKER ROSHOLT 
113 MATN A VE WEST STE 303 
TWIN FA.LLS ID 83301-6167 
(208) 735-2444 
j ar@idahowaters.com 
tJt/al.idahowaters.corn 

.!Or-IN SIMPSON 
BARKER ROSHOLT 
PO BOX2139 
BOISE ID 83701-2139 
(208) 344-6034 
jks(a1idahowaters.com 

(XI ll.S 1\1\ail, Postage Prepaid 
( ) Facsimile 
(xi E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 
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JEFfJ:£Y C. FEREDAY 
lv11CHAEL C CREAMER 
GTVE\:S PURSLEY LLP 
PCI BOX 2720 
BOISE ID 83701-2720 
(208) 388-]3[1(1 
cJ~{/iQivenspurslev. com 
rn c c({/_,,rrivenspurs lev .con1 

SCOTT CAJvJPBELL 
MOFFA TT Tl-lOJvLA.S 
PO BOX 829 
BOISE ID 83701 
(208) 385-5384 
sl c 1ii,rn o ffat1. corn 

KATHLEEN CARR 
OFFICE OF THE FIELD SOLICITOR 
550 W FORT STREET MSC 020 
BOISE ID 83724 
(208) 334-13 78 

MATT HOVv'ARD 
US BUREAU OF RECLAMATION 
1150 N CURTIS ROAD 
BOISE ID 83706-1234 
(208) 378-5003 
mhoward(a,µn.usbr.£ov 

RON CARLSON 
LEWIS ROUNDS 
IDWR 
900 N SKYLINE DR 
IDAHO FALLS ID 83402-6105 
(208) 525-7177 
ron.carlson@idwr.idaho.gov 
lewis.rounds@.idwr.idaho.Qov 

ALLEN MERRITT 
CINDY YENTER 
ID\VR 
1341 FILLMORE ST STE 200 
TWIN FALLS ID 83301-3033 
(208) 736-3037 
allen.menittraiidwr. idaho. gov 
,; ind y. yenter/aJidwr. idaho. gov 

1 ,: ) l1.S. l\laiL Poste1ge Prepaid 

( I Facsimile 
IX) E-mail 

(x) 1J.S. Mail, Postage Prepaid 
( ) Facsimile 
(xi E-mail 

(x) lJ.S. Mail, Postage Prepaid 
( ) Facsimile 
( ) E-mail 

(x) lJ. S. Mail, Postage Prepaid 
( ) Facsimile 
(x} E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 
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JIJSEPHJl'.JE BEElvlAl\ 
BEEM."J) 8:. ASSOC. 
..f(JCJ 'vV JEFFERSON 
BOISE ID 83 702 
12081331-0954 
·1 u. be:em :J.nili,he ernanlaw .com 

MICH.A.EL GILMORE 
ATTORNEY GENEKA.L'S OFFCICE 
PO BOX 83720 
BO!SE ID 83720-0010 
(208) 334-2830 
mil:e.~ilmore,fr.a~_idaho.~ov 

TERRY UHLING 
JR Silv1PLOT CO 
999 MAIN STREET 
BOISE ID 83702 
tuhlinQla;_simplot.com 

SAJUl-1 KLAHN 
\J-lHITE JANKOWSKI 
511 16TH ST STE 500 
DENVER CO 80202 
sarahki"ii)wbite-i ankowski .com 

.TAlvIES TUCKER 
IDAHO POWER CO 
1221 W IDAHO ST 
BOISE ID 83 702 
j amesmcker1a)idahopower.com 

JAMES LOCHHEAD 
ADAM DEVOE 
BRO\JlNSTEIN HYATT 
410 17TH ST 22ND FLOOR 
DENVER CO 80202 
jlochhead@.bhf-1aw.com 
adevoe/a!bhf-law.com 

i>:J U.S. Jvlail, PoSlaQe Prepaid 

I ) Facsimile 
IX I E-mail 

(xi U.S. Mail, Postage Prepaid 
I. J Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. l\fail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage })repaid 
( ) Facsimile 
(x) E-mail 

ictoria Wigle 
Administrative Assista lo the Director 
Idaho Depm1ment of Water Resources 
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