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P.O. Box 2773 —
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(208)342-4591
Attorneys for Petitioners/Plaintiffs
IN“THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

caseno: (1. JhAS-dIl

COMPLAINT AND PETITION FOR WRIT OF
MANDATE

CLEAR LAKES TROUT
COMPANY, INC,,

Petitioner/Plaintiff,
VS,

KARL ] DREHER, in his official
capacity as Director of the Idaho
Department of Water Resources,
and the IDAHO DEPARTMENT
OF WATER RESOURCES,

Respondents/Defendants.

*—/\-/\-/\.—/\-/\-—/\-/\_/\_/\—/\_I\-/\—/V\_/\_/\_/

COME NOW the Petitionet/Plaintiff, Clear LLakes Tiout Company, Inc. (hereinafter referred
to as “Plaintiff”), by and through its undersigned attorneys of record, Ringert Clark Chartered, and

hereby files this Complaint and Petition for Writ of Mandate in the above-entitled Court. Plaintiff

1@ C@P%PETIUON FOR WRIT OF MANDATE - Page 1



GENERAL ALLEGATIONS

L
Plaintiff is an Idaho corporation, with its primary facilities and operations located in Gooding

County, Idaho

1I.

Defendant Karl I. Dreher is a resident of Ada County, Idaho, and is the Director of the

Defendant Idaho Department of Water Resources (“IDWR?”).

1.

Defendant IDWR is an administrative agency of the State of Idaho, with its main offices

located at 322 E. Front Street, Boise, Ada County, Idaho.
IV.

Plaintiff owns water rights which entitles it to use water for fish propagation puiposes in
Gooding County, Idaho. Plaintiff is the owner of the following water rights: 36-2659 and 36-7604.
True and accurate copies of the partial decrees for the above-mentioned water rights are attached
hereto as Exhibit A.

V.

The water source for Plaintiff’s water rights are springs that are part of the spring complex
commonly known as the “Thousand Springs,” which are supplied by the Fastern Snake River Plain
Aquifer (ESPA) The springs are tributary to the Snake River and are hydrologically interconnected

to the ESPA..

VL

Clear Springs Foods, Inc. (“Foods™) owns and operates a trout production facility Jocated
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immediately adjacent to Clear Lakes’ primary facilities in Gooding County, Idaho. Foods owns
water right number 36-2708 that entitles it to use water for fish propagation purposes. Water right
numbet 36-2708 is diverted from the same spring source as Plaintiff’s water rights. A true and
accurate copy of the partial decree for the above-mentioned water right aitached hereto as Exhibit
e
VII.

The joint spring source of Plaintiff’s and Foods® water rights is located within Water District
130, said Water District having been created pursuant to Idaho Code § 42-604 on or about February
19, 2002, Water District 130 is presently being administered by the Defendant IDWR through
watermaster, Cindy Yenter.

VILIL

Pursuant to ldaho Code § 42-602, et seq., it is the duty of Defendant Dieher, as Director of
the Defendant IDWR, to direct and control the distribution of water from all natural water sources
within a water district according to the prior appropriation doctrine. Pursuant to Idaho Code § 42-
607, it is Defendants’ duty through their watermaster to distribute the waters within Waier District
130 according to the prior rights of water users within the Water District so that in times of scarcity
of water, the diversion facilities for junior water rights are shut off or otherwise controlied as
necessary to supply water for the prior rights of senior water right holders, including the water rights
of Plaintiff and Foods.

IX.
Junior groundwater diversions from the ESPA 1educe the quantity of water available to both

Plaintiff and Foods from their joint spring source when Plaintiff and Foods need and have the right
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to said walter.
X.
On or about June 7, 2002, Foods made a “call” for deliver"y'dfwa'ter to IDWR. The Director
responded to Foods’ call by instructing the Wateimaster to adjust Plaintiff’s headgate such that the

quaniity of water Foods receives from the joint spring source was increased, and the quantity of

water Plaintiff receives from. the joint spring.source. was correspondingly. decreased .. The first. . .

adjustment of Plaintiff's headgate was accomplished on July 5, 2002, and additional adjustments
further decreasing the quantity of water Plaintiff receives from the joint spring source have been and
continue to be made since that time.
XL
As a result of the adjustment of its headgate per Defendants’ instructions, Plaintiff has not
been receiving the quantity of water to which it is entitled under its water right numbeis 36-02659
and 36-07004 since July 5, 2002 During all or parts of the periods of use for their water rights
(January 1 to December 31), Plaintiff does not receive and has not been receiving, its full entitlement
to water pursuant to its wates rights, depriving it of a sufficient water supply for its fish propagation
facilities, all to the proximate detriment of Plaintif{
XIL
On or about May 16, 2003, through a letter from its counsel to Defendant Dieher, Plaintiff
requested that Defendant advise Plaintiff how Defendants would administer Foods™ “call” against
junior water users in Water District 130 A true and accurate copy of Plaintiff’s counsel’s letter to

Defendant Dreher is attached hereto as Exhibit “C ™
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XIIL
On or about May 19, 2005, Defendant Dreher responded to Plaintiff"s request by informing
Plaintiff in writing that Foods® June 7, 2002 “call” would not be administered against any junior
priority water tight holder other than Plaintiff because Foods did not seek the administration of
junior priority ground water rights. A true and accurate copy of Defendant Dreher’s May 19, 2005
correspondence to Plaintiff’s counsel is attached hereto as Exhibu D™

COUNT ONE (WRIT OF MANDATE)

XIV.

Plaintiffs repeat and reallege the allegations set forth in I - X111 of Plaintiff™s Petition for Writ
of Mandate.

XV.

Per his May 19, 2005 letter to Plaintiff’s counsel, Defendant Dreher has failed and refused
to perform his statutory duties to supply the prior water rights of Plaintiff and Foods by
administering Foods’ delivery call against junior priority ground water users.

XVL

As a direct and proximate result of Defendants’ failure and refusal to adminisier water rights
according to Defendants’ statutory duties to supply the prior water rights of Plaintiff and Foods
during times of water scarcity, Plaintiff has been damaged, and presently continues to be damaged,
in that it is nnable to use all of its fish propagation facilities, and those fish propagation facilities that
are presently being used have been damaged and continue to be damaged on a daily basis in that
Plaintiff has inadequate water pursuant to its senior water rights. As a direct and proximate result

of Defendants” failure and refusal to fulfill their statutory duties and responsibilities pursuant to
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Idaho Code § 42-602, ei seq., Plaintiff is being irreparably damaged, and has no plain, adequate nor
speedy remedy at law.
XVIIL
Defendants’ failure and refusal to peiform their statutory duties of controlling the

distribution of water within Water District 130 to distribute water to Plaintiff’s and Foods’ prior

rights deprives Plaintiff of the use and enjoyment of its property and is causing Plaintiff irreparable

harm, which damage can only be remedied by an order of this Court compelling Defendants to

perform their statutory duties pursuant to Idaho Code § 42-602, et seq., thereby enabling Plaintiff

to use and enjoy its senior water rights and the property to which those rights are appurienant.
XVHI.

Defendants’ failure and refusal to distribute water to Foods’ and Plaintiff’s prior rights
violates, interferes with and impairs the constitutionally-protected priorities of Plaintiff’s water
rights, Plaintiff’s constitutional rights to equal protection of the law, and is contrary to the public
policies of this state. If the Defendants’ actions and/or inactions are allowed to stand, the
constitutional rights of other water users of this state will be threatened and diminished

XIX.

Plaintiff is entitled to issuance of a writ of mandate pursuant to Idaho Code § 7-302 in order
to compel Defendants to perform their duties under Idaho Code §42-602 et seq. to distribute the
waters within Water District 130 to supply Plaintiff’s and Foods’ prior rights,

REQUEST FOR ATTORNEY FEES
XX.

As a direct and proximate result of the Defendants” failure and refusal and continued fatiure
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and refusal to perfom their statutory duties and their failure and 1efusal to distribute water during
times of scarcity fo senior water rights holders, including Plaintiff herein, Plaintiff has been required
to employ the services of the law firm of Ringert Clark Chartered, and has also incurred various costs
and will in the future continue to incur various future court costs and attorney fees Therefore, under

1daho law, including, but not limited to Idaho Code §§ 12-117 and 12-121 and the Private Atiorney

General Doctrine, the Defendants should be required to pay to Plaintiff its rcasonable costs and

attorney fees.

WHEREFORE, Plaintiff prays for the issuance of a writ of mandate and/or order of the cout
directed to the Defendants as follows:

(1) awrit and/or order compelling Defendants to distribute water to Plaintiff"s and Foods’
senior water rights as required by Idaho Code § 42-602 et seq ;

(2) an order requiring Defendants to pay to Plaintiff a sum equal to the amount of costs
and attorney fees it has expended to prepare, bring and prosecute this action;

(3)  for such other relief as to the court shall seem just and equitable in the premises.

DATED this 7" day of June, 2005

RINGERT CLARK CHARTERED

Byy/ :éﬂ Z, /L,’ ) %‘Rw«;ﬁ)

Charles L. Honsinger
Attorneys for Petitioner/Plaintiff
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In Re SRAA

Caze No. 319576

NAME AND ADDRESS:

SOURCE:
QUANTYITY :
RRIOCRITY DATXE:

POINT OF DIVERSION:

PFURFOSE AND
PERIOD QF USE:

PLACE OF USE:

IN THE DISTRICT COURY OF THE PIFTH JUDICIAL DISTRICT OF THE
5TATS OF IDANG. IN AMD POR THE COUNTY DF TWIN FALLS
AMENDED
) PARTIAL DECREE PURSUANT TO 29
} I.R.C.P, S4{(b} FOR 04 AD
y ~{ AR 22 Py o [2
H Water Right 31€-07004 D}STF'CI e
N H "
T = URT-Szg
!'I : '\“l ‘1

CLEZAR LAXES TROUT =
1301 VISTA AVENUE
BOISE, ID 831745

SPRINGS TAIBUITARY: CLEAR LAXES

7%.00 CFS

07/21/1987
LOT 05 (SESBME)

THIS WATER RIGHT IS DIVERTEU THROUGE A SPRING-FED DIVERSION FOOL
KNOWN AS THE "EASTERN POOL,* AND THROUGH PIPES WHICH DIVERT WATER
FROM SPRINGS THAT AREZ TRIBUTARY TO THE EASTERN POOL, ALL OF WHICH
ARE LOCATED IN A PURTION OF GOVERNMENT LOT S KNOWN AS THE
SWSESENE AND SESWSENE, TO9S, RI4E, SECTION 2. A PORTION OF WATER
RIGHT NQ, 36-2659 IS ALSO DIVERTIED THROUGHR THE EASTERN POOL. ALL
MATER DIVERTED IS FROM THE SOURCE IDENTIFIED IN THE SOURCE
ELEMENT OF THXIS WATER RIGHI, LISTED ABQVE.

FERIOD OF USE QUANTIIY
al1-g1 TC 12-31 75.60 CFS

PURPOSE OF USZ
Fizh Propagation

Hithin Goeding County
LOT 06 (NESE}

Fish Prapagscien
TO%S R14E 502 LOT 25 {(SENE]
1O7T g8 {WEST)

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISIRATION OF IRIS WATER RIGHI:

THiS PARTIAL DECREE IS SUBJECT 1O SUCH GENERAL PROVISICHS
NECESSARY FOR THE DEFINITION OF THE RIGHTS QR FOR THE BFFICIENT
ADMINISTRATION OF THE WATER RIGHIT AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME RO LATER THAN THE
ENTRY OF A FIKAL UNIFIED DECREE. I.C. SECTION €2-1412(&}.

RULE 5S4 (b} CERTIFICAIE

With respect to the issuss detammined by the above judgment or order, iec is hereby CERTIFIED, in accordsnce
with Rule S4 (b}, I.R.C.F , that the court has determined thar there if 0c just reason for delay of the encry of a
final judgmant and that the court has and does hersby direct chat the abows judgment or order shall be & final
judgment upon which executioa may issue and an appeal may be caken ax provided by Che Idaho Appellate Rulesx.

SRHA PARTIAL DICREE PURSUANT TO ! .X.C.P. 541b)

Matar Right 3&6-0T7004

2R S

Rogar Burdick
prasliding Judge of che
Snake River Bagin Adjudication

PACE 1

Pila Mumber: $0079 Apr-15.-20062



In Re SRBA

Caxa No 1957¢

DISTRICT COURT OF THE PIFTH JUDICIAL DISTRICT OF THE
IDAHO, IN AND FPOR THE COUNTY OF TWIN PALLS

PARTIAL DECRBE PURSUANT 10

NAME AND ADDRESS:
SQURCE:
QUANTITY:

PRIORIT

POINT OF DIVERSION:

PURPOSE AND
PERIOD QF USE:

PLACE OF USE:

OTHER PROVISIONS

With respect to the issues deCermined by the above judgment or order,

)
L Tanl
§ I R C.P. S4(b) FOR JAN 3
}
} Water Right 36-02659 D|- 'IJ
{ s
TNy T
TP AL
T EN
CLEAR LAXES TROUT v
1301 VISTA AVENUE
BOISE, ID 83705
SPRINGS TRIBUTARY: CLEAR LAXES
100.00 CFS
TU35 RILE Sa2 SESHNE Wichin Goeding County

LOT 05 {(SBSENE]
LOT 65 {(SWSEKNER)

THIS WATER RIGHT IS DIVERTED THROUGH A COMBINATION OF TWO
ADJACENT SPRING-FED DIVERSION POOLS: (1) A DIVERSION POOL KNOWN
AS THE *WESTERN POOL®" LOCATED IN THE S 1/2 SESWNE ANU THE 5 1/2
SWSENE, T02S, R14E, SECTION 2; AND {2} A DIVERSION POOL KNOWN AS
THE *"EASTERN POOL®" LOCATED IN A FORTION OF GOVERNMENT LOT 5 KNOWN
AS THE SWSESENE AND SESWSENE, TO0%S, RiI4E, SECTION 2. BQTH POOLS
DIVERT WATER FROM THE COMMON SOURSE IDENRTIFIED IN THE SOURCE
ELEMEKT OF THIS RRIER RIGHT, LISTEDR ABOVE.

PURPOSE OF USE PERIOD QF USE QUANTITY
Figh Propagacion ¢21-01 70 12-31 10¢.00 CPS

Fish Propagation Within Gooding County

T08S RI4E S02 LOT ©5 (SENE} LOT 06 (NESE)
LOT 08 (NESE)

NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHI:

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FPOR THE DEFIRITIOR OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED EY THE COURT AT A POINT IN TINME NO LATER THAN THE
ENTRY OF A PINAL UNIFIBR DECREE. I1.C. SECTION 42-1412(6!.

RULE 54 (b} CERTIPICATE

it is hereby CERIIFIED, in accordancs

with Rule S<(b}, I.R.C.P.., that the court has dstermined that there is no just reason for deslay of the entry of a
final judgment and that the court has and does hereby direct that the above judgment or order shall be a final
judgment upon which execution may igsue and an appeal may be taken as provided by che Idaho Appellate Rules.

T2 S S

Roger Burdick
Presiding Judge of tChe

Snake River Basin Adjudication

SREA PARTIAL DECREE PURSUANT TO I.R.C.P. 54(b}

Water Right 3£-02689

File Number: CCeC7?7

PAGE 1
Apr-12-2002
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— A
RECEIVED w w

LA
APR 1% 2000
Ji THE DISTRICT COURT OF THE FIFTE JUDICIAL DISTRICT OF THE
certl 5 Wattet Flesures STATE OF IDARD, IN AMD FOR THE COUNTY DF TWIN FALLS

Irr Re SREA 3 PARTIAL DECREE PURSURHY TO i
) 1.R.C.P. 54{b) FOR ETRY BETCE Vb |
Case No. 39575 ) 31 ,..".' ' i
} uster Right 36-02708 T‘bJaH Fris ud, IDAH 0
KAME & ADDRESS: CLEAR SPRINGS FCODS ENC
THE PRDSPECT £O
PO BOX 712
BUHL ID 83316
SOURCEs + EPRINGS TRIBUTARY: CLEAR LAKES
"SOURCE IS ALSO KNOWH AS CLEAR SPRINGS. T
QUANTITY: 200.00 LCF5
1555400 AFY
PRIORETY DATE: 09/2B£1966
PGINT OF CIVERSION:  TOVS RT4E 502 SESUNE Within GOGOING County
LOT 5 (SVSENE)
MENUSE
MULTIPLE POINTS OF DIVERSION LOCATED N TU9S, RT4E, 502,
LOT 5 (SWSENE), SESWNE, NEWWSE.
PURPOSE AND
PERIOD OF USE: PURPOSE OF USE PERIOD OF USE QUANTITY
FISH PROPAGATION o1-0r  12-% 200.00 CFS
124560,0  AFY
PLACE DF USE: FISH PROPACATION Within GOMDING County

TO9S R14E SO2 NWSE
OTHER PROVISIONS NECESSARY FOR CEFINITION DR ADMINISTRATION OF THIS MATER RIGHT:

THIS PARTIAL DECREE 1§ SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE CDEFIRITION OF THE RIGHTS R FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGKTS A4S MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A PUINT IN TIME NO LATER THAN THE
ENTRY OF A FINAL UNIFIED DECREE. SECTION 42-1412(42, IDAHC {ODE.

RLLE 54(b} CERTIFIGATE

Mith respect to the isjues determined by the above judgtent ar ordar, it is hereby CERTIFIED, in accordance
with Rule 54¢b3, I.R.C.P., that the cours has determined thet there iz my just remson for delay of the entry of a
fingl judgment and that the court has end does hereby direct that the sbove judoment or erder shatl be a final

Jjudgment upon which execution may issue and an appeal may be takm;_ged by the ldsho APFIllm Rules.

BARRY WOOO

Administrative District .iudge
Presiding Juxige of the

Snake River Basin Adjudication

SREA PARTIAL DECREE PURSUANT TG 1.R.L.F. Se{b) PAGE t
Water Right 356-02708 MAR- 13- 2000
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BY FACSIMILE (287-6700) AND MAIL

Karl Dreher, Director

Idaho Department of Water Resources
322 East Front Street

P.O. Box 83720

Boise, Idaho 83710-0098

Re: IDWR Response to Clear Springs Foods’ (Clear Springs) June 7, 2002 Water
Delivery Call

Dear Mr Dreher:

On March 16, 2005, immediately afier the expiration of the Eastern Snake Plain Aquifer
Mitigation, Recovery and Restoration Agreement for 2004 (ESPA Agreement for 2004). the Water
Master for Water District 130 curtailed Clear Lakes Trout Company’s (Clear Lakes) diversion of
water. Presumably, this was done as IDWR s continuing response to Clear Springs’ June 7, 2002

water delivery call (copy enclosed).

There has been no indication that IDWR or the Water Master has issued any notice or order,
or taken any other action, to curtail any other junior water rights in response 1o Clear Springs’ water
delivery call since the ESPA Agreement for 2004 expired. Clear Springs’ call is not even listed on
IDWR’s website as one of the “Priority Calls Filed Thus Far ” Why is Clear Springs’ call not listed?

As you know, Clear Lakes” water rights are senior to a great many ESPA ground water rights
that diminish the spring flows that supply the Clear Springs’ facility as well as the Clear Lakes’
facility. Neither IDWR nor the Water Master can selectively administer Clear Springs’ call against
Clear Lakes without first administering more junior water rights. This is the essence of the prior
appropriation doctrine. You recognized this principle during your deposition in the Clear Lakes v.
IDWR district court case (excerpt copy enclosed) You testified that when ground water usets no
longer have protection from administration {provided at the time by the Interim Stipulated
Agreements) IDWR would have to curtail them under Clear Springs’ call:

Q What are you going to do in response to Clear Springs? What are you going
to do when others are not protected, when you have a call. your administering Clear
J.akes right?



Karl Dreher

May 16, 2005
page 2
A That's right.
Q. Your obligation is not to single out one water user to satisfy another?
A. Correct.
Q. Your obligation is to ook to all juniors?
A That’s correct.

Q. When the interim agreement ceases to be in effect, if and when that happens,
doesn’t the Department have an obligation to look beyond the one that it has singled
out, to the others, who are subject to curtailment?

A, Yes.

(Karl Dreher Deposition, p 253, In. 17 - p. 254, In. 6.)

Q. Okay. And when the pumpers that have received protection on longer have
it, you're going to have to look at curtailing them under Clear Springs call, just like
vou looked at curtailing Clear Springs [sic]?

A, That is correct.
(Karl Dreher Deposition, p 255, Ins. 12 - 16.)

Having curtailed Clear Lakes and received regular measurements of its diversions. IDWR
and the Water Master are well aware of the gross shortage Clear Lakes continues 1o suffer while

junior water right holders suffer minimal to no damage. The stipulated agreement has expired.
Nevertheless, Clear Lakes - only Clear Lakes - suffers from Clear Springs’ water delivery call.

Please advise me immediately when and how IDWR will administer Clear Springs” call
against other water users in Water District 130 and Water District 120

Sincerely,
———

Daniel V. Steenson

Enclosures
ce: Clear Lakes Trout Company Pt 1 L
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Fane 7, 2002

Karl Dreher

Direster, Department of Water Resources
P 0 Box 33720

Boise, Tdahe 83720-0098

Via Fax: 208-327-7868
RE: Water Defivery Call
Dear Director:

Tn response to the Department’s issuance of Water District 130 Watermaster Insructions Na. 02-
0!, Clear Spmgsharebyraquﬁsthcn"umhmmchEwmngknm 36-02708%, This
rqﬂgmmwmazépgﬁggmﬂﬁggmmmdsnbse@ut
investigation by the watenmasrer,

The lest flow messurements performed jointly by the Ciear Lakes Trout Farm and Clear Springs
personmnel recorded on April 16, 2002 indicate that the fotal fow from the common soures
available to water rights 36-02639, 356-02708, 3607004 and 36-02713 was 330 cfs at that time.
The present adjusiahle weir sstting is defivering spproximately 173 cft to Clear Springs. This
guantity does nat satisfy Clear Springs’ 36-02708 right of 200 cfs. Clear Springs can and will
putth:addiunndmmbmﬁna!useupmdcﬁvuy Documentsd measuraments are
svailable for review and Clear Springs is jmunediately avmilabie to answer anmy questions
regarding sither measuraments or operations at the Clear Springs facility,

Additionally, Clesr Springs would weicome the opportunity to discuss with the watermaster the
schedule for fow documarnration and dismitution of water in question.  If you have any fincher
questions, please do not hesitate !o call and thank you for your attention o this maner.

Sincersly, -
Larry W. Co
President 0

e Cindy Yenter
Water District 130 Warsrmaster

1 AU \W eI DWW Water Tal! 060701 do



IN THE DISTRICT COURT OF THE FI:TH JUDICIAL DISTRICT OF

THE STATE OF IDAEO, IN AND ?CR THE COUNTY OF GCODING

CLEAR TAKES TROUT COMPANY, INC.,
Plaintiff,

B V2 S — Case No. CV Q200377

IDAHO DEPARTMENT OF WATER VOLUME IT

)
)
)
)
)
)
RESCURCES; KARL J. DREHER, )
Director of the Idahc Department )
of Water Resources; and CINDY )
YENTER, Watermaster for Water )
District 130, }

)

)

)

Defendants.

DEPOSITION CF KARL J. DREHER

NOVEMBER 1, 2002

BOISE, IDAHO

BURNHAM HABEL ‘@ ASSOCIATES INC

Certified Shorthand Reporters

Reporied Bs
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DEPOSITION OF KARL J. DREHER
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Q.  Exptzin the gifference?

k. When there's & single place of usey the issue
isy s water being used witnin that olace of ues 7
issue isn't whether .- in & parmissible place of use

typically water can only be used on @ pait --

8 Exactiy.

A, oot the facility.

& Sure,

A, And that's what's different here,

A, Okay. But it sounds to me like, it sounds to
fe that by extension of your thinking with regerd fo Clear
Lakes and {lear Sorings, junior makes 2 call against &

- senior irrigater, he's got ten inches .-

A, Junior makes & call against a .-

8. Junior makes z call for water. Ang the
situation is similar to this one where you can get that
junior pore water by changing the way a senior diverts
water from two point of diversion; okay?

£, Uh-huh,

L. Ant in s0 doing, the irrigator that ha= 20
acres, and irrigates .- has historically irrioated ten of
those within a permissible place of use, so that another
ten e stitl within the place of use, you can say te that
irrigator we're going to change the way you divert water,
Stop irrigating those ten acres and irrigate another ten.

250
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part af your place of use, suthorized under the right, is
no {onger availedie to you ang that you have to let that
s30T of che investment 6 your Comoany go.

How is that different tham the effect that you
just describec of such & dacision on an irrigator,

A. Undbr . in hﬂ situation with ‘he'irrld&ta; '
use. That's not the situation nere, Water is being
diverted, 160 cfs, to the fish facility and it's being
utilized to raise tish,

B You're aware, aren't you, that Clesr Lakes had
{0 move ang sell fens of thousands nf T]Sh in response to.
your action? ]

B, You know, I know they hed to move 2 lof of
fish, I don't know what they had to do, to do it. I mean,
it wes certainly not -~ this was not an outcome drivan
decision, It was an application of the facts and the law.

8, Okay. Now, when this interim sgreement
expires, as it will at the end of aext year or thereabouts?

Ao Yes,

§.  Two year term?

A fes,

G.  FHow will the Department administer Clesr

Springs call with respect {o amy ground witer pumpers whe
no Longer have protection under the interim agresment?
252
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4. [t's not the same situation.

. The difference is what!

k. The difference 15 that the .- under the
permissible place of use, the irrigator can only irrigaie a
portion.

.  What difference does that make?

A Well, it makes quite 2 bit of difference.

§.  How so?

Ao Well, it would be @ little difficult for sn
irrigator that had -- was irrigating under his water rioht,
he's planned crops on 20 acres, however many acres you have
to have in your snalogy. It would be 2 {ittle difficult in
July, to say; ok, I've got to replant sy crops and irrigate
on & different 20,

Q. And how {5 that different then what you did
the Clear Lakes here?

A, It's different in that Clear Lakes does not
have such & permissible place of use. They have & place of
Uss, And water can De used bensficially anywnerz within
that placs of use,

R, But you are, just as the analogy, calling the
analogy, just 83 ¥ith ine irripator, you'r2 saying to Clear
Latas mid July, coincidently, let those raceways go. SLUD

2ina thasa rseanwun That mant af wane mbeoo 20 el Iz
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A, How will the Department administer {lesr
Springs catl?

£ Yes.

k. Clear Springs call will expire at the time, if
spring fulls return o 373 cfs, I quess the call would
expire at that point.

Q. tet's sav thet doesn't happen. Is the
Dapartment qoing to take action against other juniors
simitar, just as it has taken aciion against {laar Lakes?

A What .- assuping the stipulated agreements
gypire and there's no other replacement stipulated
agreement, no other in-kind, in-place, in-time, mitigation
ther the remedy available o Clear Lakes is for them fo

nake 3 delivery cali.
g You’ ree auam. 'GU re auadc'luﬂ L!_i“‘lﬁﬂ\ : a

not asking.
What are you going o do in response to (lesr

Springs? What are you going to do when others are not
protected, when you have a call, your administering (lear
Lakes right,

A, That' right.

8. Your soligation is not to single out one water
user to satisty anoiher?
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DEPOSITION OF KARL J. DREHER

A, That's correct.

& When the interim agreement cseses fo e in
sffect, if and when that hagpens, doesn't the Deparimant
have sn opligation to took beyond the ome that it has
singled out, to the others, who 2re subject fo curtailment?

Ao e

& ©'assume thet wiil haooer when the interin
agreenent - if and when the agresment expires if there is
not sufficient flow; cofrect!

b, Well, 1'd have to ge back and look at the,
what the specifically was in (lear Springs celivery ca(l.
bnd 3t that point we might, as a condition of sdainistering
mmmmwmmmmmmmmm

“vas against junfor priority rights.

0. You catl for distribution of water and they
didn’t say take water avay from some’

i, No. But that's hat I would have to go back
and Look and see what the call says,

& Llet me ask you, does it meke a difference?

A, Sure. Because the call may be narrowly
constructed within the context that these stipulated
agreements were in place.

&, Do you mean that the interin sgreements are no
Longer in place, this is the assumption we're making, It's
very Likely to happen in the future.
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f3h you tosk st first the certificate of
carvice zttached to the June 18th letter in Zxbibit 38 and
tell me the status of =ach ¢f thess divarsions at this
tipe?

A, Lean't  1'd have o oo chack with the wgter
distribution section to see whet tne siruation is,

8. oes tne Department have informaTion :s To
which of these, which of these fiave joined a ground water
district?

L VYes, ¥e do.

8. And you just have to check your files to see?

A Correct.

G Okay. Is your understanding that all of these

" have joined the ground water district, or some may have snd

some Ny not have?

k. I believe that some of these rights were not
being used at the point in time. So, I mean, there's
nothing to curtail. They wersn't being used.

Q.  And is Cindy checking these water rights on 2
frequsnt basis to make sure that they're not being used.
Those that are not protected by --

. She's checked each one of these rights. How
pften she's checked them I couldn't fell vou today.

Q. And we will foilow up on this information.
But 1%, for example, Harry and Flora Bokma, 3f I'n saying
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The cail -~ your administering water pursuant
to the call. Are you telling ne that the -- that the water
right oner making the call has the, has the discretion to
decide which water righis are going to be curtsiled?

A, 0Of course not.

8, That's up to you; is it nof?

L Well, it's not up to me, it's up to what the
priorities are of the rignts invelved, and where ke can
determine the rights are causing injury.

& You meke the decision; don't you?

k. That's correct,

8. Okay. And when the pumpers that have received
protection no Longer have it, you're going to have to Look
at curtatling them under Clear Springs call, just Like you
fooked at curtailing Clear Springs?

4, That dcocorrect,

G Okey. Now, with regard to those June 18th and
June 20th letters tht you semt out to pumpers. And this I
think is Exhibit No, 38, And attached to that ig g List of
seversl .- in certificates of service atiached to the
letter,

A Okay.
Q. ind thers's & certifizate of service atiached
e5 the June 1Bth letter and z certificata of service
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that correctly, probably not, haven't joined the ground
water district, but are pumping water today. Then pursuant
to Clear Springs call, and your order treating the ground
yater - the Water District 130, you nesd go out and
curtail these folks, don't youl

A Correct.

8, 8o iz thers, do you know if Lindy's checking
on a weekly basis, or & monthly basis as to these other
water rights?

A, Idm't,

R, STEZRSON: Off the record,
(Brief recess.)
BY #R. STECNSOM:
. Now, ir your waterester, in the memorandum

that accompanisd your Waternaster instructions in Exhipit
14, &t page ten, the end of the second paragrapd, sscend to
the st sentence says, quote; 3f expemses sre incurred by
(lear Lakes in diverting water fron the eastern pool under
the senior right 36-02639, nct the jurior right 36-07004,
then under Parker Claar Sorings asy be responsible for

those costs, close guots.

boes the Department administar this issus if
tiezr Springs, Clear Lakes can snow that it hes incurreg
sucn costs, does Lisar Lakes submit thes to the Deperiment
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State of raaho
DEPARTMENT OF WATER RESOURLES

322 East Front Street, P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 287-4800 Fax: (208) 287-6700 Web Site: www.idwr.idaho.gov.

DIRK KEMPTHORNE

Governor
KARL ] DREHER
May 19, 2005 Director
RECE; VER
Ringert Clark, Chtd. s LiR%S
P.O. Box 2773 VINGEE T AR

Boise, ID 83701

VIA FACIMILE TO (208) 342-4657 AND FIRST CLASS MAIL

Re: Response to Clear Springs Foods’ (Clear Springs) Water Deliverv Call of June 7. 2002

Dear Mr. Steenson:

This letter is in response to your letter dated May 16, 2005, inquiring why the Idaho
Department of Water Resources (“Department™) has not listed the water delivery call made by
Clear Springs on June 7, 2002, on the Department’s websiie under “Priority Calls Filed Thus
Far.” You also ask when and how the Department will begin administering Clear Springs’ call
against holders of junior priority water rights other than your client, Clear Lakes Trout Company
(*Clear Lakes™) in Water District No. 130 and Water District No. 120

The water delivery call made by Clear Springs on June 7, 2002, sought watermaster
administration of the surface water rights of Clear Lakes and Clear Springs to divert water from a
common water source decreed as springs tributary to Clear Lakes. The Clear Springs delivery
call does not constitute a delivery call under the Department’s Conjunctive Management Rules
because it does not seek the administration of junior priority ground water rights for the benefit
of Clear Springs’ semior priority surface water rights. Rules 40 and 42 of the Conjunctive
Management Rules govern responses to calls for water delivery made by the holders of senjor
priority surface or ground water rights against the holders of junior priority ground water rights
from areas having a common ground water supply in an organized water district. IDAPA
37.03 11.040--042. '

Because of the added complexities in administering rights to the use of ground water, or
conjunctively administering rights to the use of water from interconnected surface and ground
water sources, as compared to administering multiple rights to the use of water from a surface
water source, the Conjunctive Management Rules require the satisfaction of certain procedural
and substantive steps not normally associated with the administration of water rights solely
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Danie] V. Steenson
May 19, 2005
Page 2 of 2

call against all junior priority ground water rights within the interconnected Eastern Snake River
Plain Aquifer (ESPA). Those senior priority surface water right holders desiring to make such a
water delivery call pursuant to the Conjunctive Management Rules are entitled, but not required,

to do so.

'Clear Springs has not yet elected to make a water delivery call associated with its fish

propagation facilities at Clear Springs against junior priority ground water rights diverting from -

the ESPA. Clear Springs has recently made water delivery calls under water rights held for its
Snake River Farm and Crystal Springs Farm against the holders of junior priority ground water
rights from the ESPA. These calls are pending action before me.

Your letter quotes statements from my deposition of November 1, 2002, which appear to
be contrary to the position described above. Your letter, however, does not cite the prefatory
discussion contained in the deposition which precedes the discussion of how the Department
would treat the Clear Springs delivery call once the Interim Stipulated Agreement precluding
delivery calls against the ground water users had expired. In that prefatory discussion, I stated
that when the Interim Agreement expired, “I’d have to go back and look at ... what ...
specifically was in [the] Clear Springs delivery call. And at that point we might, as a condition
of administering the call, they might have to amend their call so that it was against junior priority
[ground water] rights.”

The Clear Springs delivery call of June 7, 2002, is not against junior priority ground
water rights, and Clear Springs has not amended its delivery call. The Department will therefore
not treat the delivery call as a call against junior priority ground water rights from the ESPA.

Director

c: John K. Simpson, Esq.



