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SURFACE WATER COALITION’S
RESPONSE TO AMERICAN-FALLS
ABERDEEN GROUND WATER
DISTRICT’S MOTION FOR
RECONSIDERATION

COME NOW, A&B Irrigation District, American Falls Reservoir District #2, Burley

Irrigation District, Milner Irrigation District, Minidoka Irrigation District, North Side Canal

Company, and Twin Falls Canal Company (hereafter collectively referred to as “Surface Water

Coalition” “SWC” or “Coalition”), by and through counsel of record, and hereby submits this
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response in support of the Motion for Reconsideration of Order Determining Deficiency in
Notices of Secured Water (“AFA Motion™) filed by the American Falls-Aberdeen Ground Water
District on May 17, 2024.
ARGUMENT

L. The 2016 Plan Storage Timing is Not Tied to the 2024 Steps 1-3 Order.

The Coalition agrees that the timing of storage procurement and delivery under the 2016
Plan is not tied to the 2024 Steps 1-3 Order and the May 2" deadline set by the Director
regarding notice of mitigation to meet the predicted injury to TFCC (i.e. 74,200 acre-feet). The
2016 Plan and Order requires “IGWA™?, which is shorthand for the nine signatory ground water
districts, to provide “50,000 ac-ft of storage water through private lease(s) of water from the
Upper Snake Reservoir system, delivered to SWC 21 days after the date of allocation . . .” See
Settlement Agreement at 2,9 3.b.i. The Upper Snake storage system is still refilling hence the
date of allocation has yet to occur. Accordingly, AFA is under no obligation to deliver any
storage water to the SWC at this time. Further, the Coalition agrees with Hearing Officer
Burdick’s recent order on summary judgment describing when compliance with the 2016 Plan is
evaluated. See Order on Motions for Partial Summary Judgment at 7 (Mar. 12, 2024). Finally,
where the Director previously stated that pursuant to the 2016 Plan that “lIGWA does not need to
establish that it can mitigate its proportionate share of the predicted IDS,” it makes no sense to
single out AFA and make that district show that it can. See 2024 Steps 1-4 Order at 5-6, n. 8.

After all, AFA is a signatory district part of “IGWA” as defined by the Settlement Agreement.

! The 2016 Plan Agreement notes that it is between “participating members of the Surface Water Coalition and
participating members of the Idaho Ground Water Appropriators, Inc.” Settlement Agreement at 1. The term IGWA
is defined in footnote 2 of the Agreement and identifies the nine ground water districts (including Fremont-Madison
Irrigation District which now includes the Henry’s Fork and Madison Ground Water Districts) and others (that did
not sign the agreement). See id.
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II1. Apportionment of 50,000 Acre-Feet Storage Delivery.

Although the signatory districts are responsible for determining the apportionment of the
50,000 acre-feet, and it is the Coalition’s understanding that they previously apportioned this
obligation from 2016-2023, the Coalition takes no position on how that number should be
divided. However, the Coalition believes it would be fundamentally unfair to order AFA, the
only district to represent that it will comply with the 2016 Plan in 2024, to shoulder the burden of
that entire amount while the remaining Districts have refused to comply with that Plan and
instead seek “safe harbor” pursuant to the 2009 Plan that has been effectively superseded and
rescinded as found by Hearing Officer Burdick. See Order on Motions for Partial Summary
Judgment (March 12, 2024). The Coalition agrees with AFA’s and the Hearing Officer’s position
that the 2009 Plan has been superseded and rescinded by the 2016 Plan and that the remaining
ground water districts cannot mix and match mitigation plans to suit their particular desires in a
given year. Stated another way, the remaining Districts cannot ignore the Director’s orders
regarding the 2016 Plan and continue to receive “safe harbor” for the 2024 irrigation season.

Allowing some of the ground water districts to seek safe harbor pursuant to the 2009 Plan
has led to chaos and is contrary to the aquifer recovery goals of the 2016 Plan as ordered by the
Department.? It would be prejudicial and inequitable to give the other Districts safe harbor and
hold AFA to a different standard when AFA is the only district seeking to comply with the 2016
Plan today. Moreover, the 2016 Plan is the only plan that will stabilize and reverse the trend of
declining ESPA water levels which was designated as a groundwater management area in 2016.

See 2016 Idaho Senate Concurrent Resolution 135.

2 The Coalition reserves all rights concerning the Director’s ultimate decision to allow ground water districts to
mitigate under the 2009 plan. If necessary, the Coalition may seek additional administrative and judicial relief to
ensure compliance with the 2016 Plan during the 2024 irrigation season.
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The 2016 Plan and Second Addendum provide for “adaptive management”® which
historically has provided the parties with an opportunity to address issues and compliance prior to
proceeding to the Director for further decisions (i.e. 2021/2022 breach of annual conservation
obligation). Pursuant to the adaptive management provision the Coalition does not oppose the
Director ordering an apportionment of the annual 50,000 acre-feet storage water mitigation
obligation. AFA has proposed an apportionment amount and the Coalition does not take a
position on what the apportionment quantity should be. However, if the Director apportions the
50,000 acre-feet between the ground water districts and AFA delivers its proportionate share of
the 50,000 acre-feet within 21 days from the date of allocation as approved by the Director, the
Coalition would not assert a breach of the 2016 Plan against AFA or any other ground water
district that is otherwise in compliance with the 2016 Plan and is not currently in breach. The
Coalition expects the entire 50,000 acre-feet to be delivered by the Districts per the 2016 Plan. If
the Director orders an apportionment and AFA 1is the only district to supply storage, then the
remaining districts will be in breach of the 2016 Plan if they do not comply with the 2016 Plan
and the Director’s orders.

CONCLUSION

The Coalition supports AFA’s motion for reconsideration accordingly.

DATED this 17" of May, 2024

MARTEN LAW LLP FLETCHER LAW OFFICE
T P )— _— > )
A e for
Travis L. Thompson W. Kent Fletcher

Attorneys for A&B, BID, Milner, Attorneys for AFRD#2 and MID

NSCC, and TFCC

3 “The intent of the Adaptive Management Provision is to provide a forum for the Parties to resolve implementation
issues without a party seeking an enforcement order from the Department or a district court.” Second Addendum at
4,92.d..
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| hereby certify that on this 17" day of May, 2024, | served a true and correct copy of the
foregoing Surface Water Coalition’s Response to American Falls-Aberdeen Ground Water
District’s Motion for Reconsideration on the following by the method indicated:

Director Mat Weaver

Garrick Baxter

Sarah Tschohl

Idaho Dept. of Water Resources
322 E Front St.

Boise, ID 83720-0098

*** service by electronic mail
mat.weaver@idwr.idaho.gov
garrick.baxter@idwr.idaho.gov
sarah.tschohl@idwr.idaho.gov
file@idwr.idaho.gov

Matt Howard

U.S. Bureau of Reclamation 1150
N. Curtis Rd.

Boise, ID 83706-1234

*** service by electronic mail only
mhoward@usbr.gov

Craig Chandler

IDWR — Eastern Region

900 N. Skyline Dr., Ste. A

Idaho Falls, ID 83402-1718

*** service by electronic mail only
craig.chandler@idwr.idaho.gov

T.J. Budge

Elisheva Patterson Racine Olson
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Pocatello, ID 83204-1391

*** service by electronic mail only
tj@racineolson.com
elisheva@racineolson.com

Sarah A. Klahn

Max C. Bricker

Veva Francisco

Somach Simmons & Dunn

2033 11th St., Ste. 5

Boulder, CO 80302

*** service by electronic mail only
sklahn@somachlaw.com
mbricker@somachlaw.com
virancisco@somachlaw.com

David Gehlert

ENRD - DQOJ

999 18th St.
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Denver, CO 80202

*** service by electronic mail only
david.gehlert@usdoj.gov

Rich Diehl

City of Pocatello

P.O. Box 4169

Pocatello, 1D 83201

*** service by electronic mail only
rdiehl@pocatello.us

William A. Parsons

Parsons, Smith & Stone LLP

P.O. Box 910

Burley, ID 83318

*** service by electronic mail only
wparsons@pmt.org

Corey Skinner

IDWR - Southern Region

650 Addison Ave W, Ste. 500
Twin Falls, ID 83301-5858

*** service by electronic mail only
corey.skinner@idwr.idaho.gov

W. Kent Fletcher

Fletcher Law Offices

P.O. Box 248

Burley, ID 83318

*** service by electronic mail only
wkf@pmt.or

Kathleen Carr

U.S. Dept. Interior, Office of
Solicitor

Pacific Northwest Region, Boise
960 Broadway, Ste. 400

Boise, ID 83706

*** service by electronic mail only
kathleenmarion.carr@sol.doi.gov

Candice McHugh

Chris M. Bromley

McHugh Bromley, PLLC

380 South 4t Street, Ste. 103
Boise, ID 83702

*** service by electronic mail only
cbromley@mchughbromley.com
cmchugh@mchughbromley.com

Rabert E. Williams

Williams, Meservy & Lothspeich,
LLP

P.O. Box 168

Jerome, ID 83338

*** service by electronic mail only
rewilliams@wmlattys.com

Robert L. Harris

Holden, Kidwell, Hahn & Crapo,
PLLC

P.O. Box 50130

Idaho Falls, ID 83405

*** service by electronic mail only
rharris@holdenlegal.com

Michael A. Kirkham

City Attorney, City of Idaho Falls
P.O. Box 50220

Idaho Falls, ID 83405

*** service by electronic mail only
mkirkham@idahofallsidaho.gov
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Steven Taggart Dylan Anderson Law PLLC
Nathan Olsen P.O. Box 35
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