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Idaho Ground Water Appropriators, Inc. (“IGWA”), by and through counsel, submits this 

brief in reply to the Surface Water Coalition’s Motion to Strike or Deny IGWA’s Motion to 

Vacate or Amend 2022 Compliance Order (“SWC Response”) filed April 16, 2024, in this 

matter. IGWA offers two comments in reply.  

I. IGWA’s Motion is not barred by the doctrine of res judicata. 

First, the Surface Water Coalition (“SWC”) argues that IGWA’s Motion to Vacate or 

Amend 2022 Compliance Order (“IGWA’s Motion”) is a collateral attack on the 2022 

Compliance Order because it was not filed within 14 days after the order was issued. (SWC 
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Resp., 2.) In other words, the SWC argues that the doctrine of res judicata bars the Director from 

considering the effect of the three-year baseline adopted by the ground water districts.  

The term res judicata refers to “[a]n issue that has been definitively settled by judicial 

decision.” Black’s Law Dictionary, 2d Pocket Ed., 2001, p. 608. It may be asserted as an 

affirmative defense to prevent “the same parties from litigating a second lawsuit on the same 

claim.” Id. The doctrine includes “claim preclusion” and “issue preclusion.” 

For issue preclusion to bar litigation of an issue, five factors are required: 

(1)  the party against whom the earlier decision was asserted had a full and fair 
opportunity to litigate the issue decided in the earlier case;  

(2)  the issue decided in the prior litigation was identical to the issue presented in the 
present action;  

(3)  the issue sought to be precluded was actually decided in the prior litigation;  
(4)  there was a final judgment on the merits in the prior litigation; and  
(5)  the party against whom the issue is asserted was a party or in privity with a party to 

the litigation. 
Ticor Title Co. v. Stanion, 144 Idaho 119, 124 (2007) (emphasis added).  

For claim preclusion to bar litigation of a claim, there are three requirements: “(1) same 

parties; (2) same claim; and (3) final judgment.” Id.  

Importantly, the doctrine of res judicata does not bar litigation of issues that were not 

ripe for adjudication in the prior action. Duthie v. Lewiston Gun Club, 104 Idaho 751, 754 

(1983). “The ‘sameness’ of a cause of action for purposes of application of the doctrine of res 

judicata is determined by examining the operative facts underlying the two lawsuits.” Id. 

(quoting Houser v. Southern Idaho Pipe & Steel, Inc., 103 Idaho 441, 446 (1982)). “Even though 

two actions may arise out of the same operative facts between the same parties … certain matters 

may be ripe for trial while consideration of others would be premature.” Id. (quoting Heaney v. 

Bd. of Trustees of Garden Valley Sch. Dist. No. 71, 98 Idaho 900, 903 (1978)). The fundamental 

question is whether the issue “should have been litigated in the first suit.” In re SRBA Case No. 

39576 Subcase Nos. 65-23531 & 65-23532, 163 Idaho 144, 152 (quoting Maravilla v. J.R. 

Simplot Co., 161 Idaho 455, 459 (2016)). 

  The 2022 Compliance Order determined the extent of compliance with the 

IGWA-SWC Settlement Agreement based on the five-year baseline in use from 2016-2021. The 

three-year baseline was not adopted until February 24, 2024—more than six months after the 
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2022 Compliance Order was issued. The effect of the three-year baseline was neither considered 

nor decided in the 2022 Compliance Order. Therefore, it cannot be said that the effect of the 

three-year baseline “should” have been adjudicated by the Director in the 2022 Compliance 

Order.  

IGWA’s Motion is not a request for reconsideration based on the facts that informed the 

2022 Compliance Order. It does not challenge the Director’s ruling that, under a five-year 

baseline, four ground water districts did not satisfy their respective groundwater conservation 

obligations in 2022. Rather, IGWA’s Motion was filed because the 2022 Compliance Order is no 

longer effective since it is predicated on an obsolete baseline. The adoption of a three-year 

baseline has rendered the 2022 Compliance Order moot. Thus, IGWA’s Motion is akin to a 

motion to set aside a judgment under I.R.C.P. 60(b), as argued on page 6 of IGWA’s Motion, as 

opposed to a motion for reconsideration.  

 For these reasons, the Director is not barred by the doctrine of res judicata from now 

considering the effect of the new three-year baseline on the 2022 Compliance Order.  

II. The SWC’s selective arguments concerning the doctrine of res judicata are incoherent.  

In July of 2021, the SWC initiated the first of several contested cases involving 

interpretation of the IGWA-SWC Settlement Agreement, including the present case. All of this 

litigation stems from the fact that the Settlement Agreement does not define how to calculate 

each ground water district’s proportionate share of 240,000 acre-feet, or the baseline from which 

groundwater conservation is measured, or the method by which groundwater conservation is 

quantified.  

From 2016-2021, IGWA used a five-year baseline, even though it is not prescribed by the 

terms of the Settlement Agreement. The SWC argues that a five-year baseline is now mandatory 

since it “was created by IGWA and has been applied since 2017.” (SWC Resp., 3.) This is the 

exact opposite argument the SWC made with respect to the method by which each district’s 

proportionate share of 240,000 acre-feet is calculated, and whether averaging may be used to 

measure compliance therewith. And it is directly counter to the SWC’s prior position that the 

Settlement Agreement is unambiguous. On those issues, the SWC has argued that IGWA’s 

actual practices from 2016-2021 have no bearing. 
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The SWC cannot have it both ways. If the method IGWA actually used to measure 

compliance from 2016-2021 is not binding, then the ground water districts are free to change 

from a five-year baseline to a three-year baseline. 

The Director has already ruled that the method IGWA used from 2016-2021 to calculate 

each district’s proportionate share of 240,000 acre-feet is not binding, and the method IGWA 

used from 2016-2021 to quantify groundwater conservation during that period, which includes 

the use of averaging, is not binding. The Director cannot now rule that the five-year baseline 

used from 2016-2021 is somehow binding. 

Because the Settlement Agreement does not prescribe a three-year baseline, and based on 

the Director’s prior rulings that IGWA’s compliance with the Settlement Agreement is based on 

the compliance method it adopts, the Director must accept the three-year baseline adopted in 

February of 2024.  

Therefore, IGWA respectfully requests that the Director grant IGWA’s Motion to Vacate 

or Amend the 2022 Compliance Order for the reason that the ground water districts’ adoption of 

a three-year baseline for 2022 renders moot the basis for that order. 

 

RESPECTFULLY SUBMITTED this 25th day of April, 2024.  

   
RACINE OLSON, PLLP 
 
 
By:_________________________________ 

Thomas J. Budge 
Attorneys for IGWA  
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