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JOINDER IN SUPPORT OF IGWA’S
MOTIONS FOR SUMMARY JUDGMENT
AND RESPONSE TO
SWC AND AFAAGWD MOTIONS FOR
SUMMARY JUDGMENT AND
RESPONSE TO AFAAGWD’S
MOTION FOR SUMMARY JUDGMENT

IN THE MATTER OF IGWA’S
SETTLEMENT AGREEMENT
MITIGATION PLAN

The Bonneville-Jefferson Ground Water District (hereafter “Bonneville-Jefferson”), acting
for and on behalf of its respective members, through counsel, joins in support of IGWA’s Motion
for Summary Judgment and IGWA’s Response to the SWC and AGAAGWD’s Motion for
Summary Judgment filed in this matter. Bonneville-Jefferson also responds to the American
Falls-Aberdeen Area Ground Water District’s Motion for Summary Judgment. This response is
supported by the Declaration of Skyler C. Johns in Support of Joinder in Support of IGWA'’s

Motion for Summary
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Judgment and Response to SWC and AFAAGWD Motions for Summary Judgment and Response
to AFAAGWD'’s Motion for Summary Judgment (hereafter “Dec. of Johns™) and the record.
ARGUMENT

The allegations in AFAAGWD’s briefing incorrectly suggest that IGWA districts were not
united in the decision to provide mitigation under an alternative plan to the 2015 Settlement
Agreement in 2023. AFAAGWD also argues that the ground water district cannot use alternative
mitigation plans but must mitigate under the 2016 Settlement Agreement. This argument is
inconsistent with the prior position taken by AFAAGWD in 2023 with respect to how it provided
mitigation to the Surface Water Coalition.

On June 1, 2023, the Idaho Ground Water Appropriators, Inc. (hereafter “IGWA”), filed
IGWA’s Amended Notice of Mitigation in Docket No. CM-DC-2010-001. Dec. of Johns, Exhibit
A. This document stated that

IGWA will mitigate under the Storage Water Plan in 2023. The April 2023 As-

Applied Order states that IGWA’s share of the total predicted demand shortfall of

75,200 acre-feet is 63,645 acre- feet. (April 2023 As-Applied Order, p. 5, fn 5.)

Attached hereto as Appendix A are copies of storage lease contracts secured by
IGWA’s member ground water districts totaling 77,714 acre-feet.

Id. at pp. 3 (emphasis added).
The opening paragraph stated that AFAAGWD supported IGWA and all its districts in
the decision to mitigate as a group under the Storage Water Delivery Plan in 2023:

Idaho Ground Water Appropriators, Inc. (“IGWA”), acting on behalf of North
Snake Ground Water District, Carey Valley Ground Water District, Magic Valley
Ground Water District, Aberdeen-American Falls Ground Water District,
Jefferson-Clark Ground Water District, Madison Ground Water District, Henry’s
Fork Ground Water District, Bonneville-Jefferson Ground Water District, and
Bingham Ground Water District (collectively, the “Districts”), through their
respective counsel, hereby provides notice that the Districts can mitigate for their
proportionate share of the demand shortfall predicted in the Final Order Regarding
April Forecast Supply (Methodology Steps 1-3) (“April 2023 As-Applied Order”)
issued April 21, 2023, in this matter.
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Id. at pp. 1.

On July 19, 2023, the Director issued is Order Revising April 2023 Forecast Supply and
Amending Curtailment Order (Methodology Steps 5 & 6), finding that there would be no demand
shortfall to any Surface Water Coalition members during the 2023 irrigation season. On July 20,
2023, the Director also issues a Notice that Questions Regarding the Sufficiency of IGWA'’s
Mitigation Notices are Moot, finding that these issues were moot because IGWA did not have to
mitigate for any demand shortfall during the 2023 irrigation season.

What the aforementioned filing from IGWA and the Orders from the Director show is that
AFAGWD previously took a position that it, along with other IGWA ground water districts, could
mitigate under different plans and it benefitted from taking that position because it was not
curtailed or obligated to mitigate any demand shortfall for 2023. Judicial estoppel typically would
bar this type of selective argumentation, but that doctrine “does not preclude inconsistent positions
taken before an administrative agency.” Sadid v. Idaho State Univ., 154 1daho 88, 96, 294 P.3d
1100, 1108 (2013). Notwithstanding, the Idaho Supreme Court recognizes “[t]here might be other
forms of estoppel available for administrative proceedings, but that estoppel, if any, should be
raised in the agency. /d.

Similar to the doctrine of judicial estoppel, “the doctrine of quasi estoppel applies when it
would be unconscionable to allow a party to assert a right which is inconsistent with a prior
position.” Mitchell v. Zilog, Inc., 125 Idaho 709, 715, 874 P.2d 520, 526 (1994). Bonneville-
Jefferson submits that it would be unconscionable to allow AFAGWD to deviate from its former
position, from which a benefit was significant was derived, and now attack its fellow IGWA
members for doing the very thing which AFAAGWD did less than one year ago — mitigate under
a mitigation plan different from the 2016 Settlement Agreement. Therefore, Bonneville-Jefferson
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respectfully requests the Hearing Officer not consider AFAAGWD’s inconsistent positions in this
matter.
CONCLUSION
Bonneville-Jefferson joins in support of the IGWA’s summary judgment motion and its
responses to SWC and AFAAGWD’s motions for summary judgment. Bonneville-Jefferson
requests and Order granting summary judgment in favor of IGWA and denying summary judgment

against SWC and AFAAGWD, respectively.

DATED: February 26, 2024

/s/ Skyler C. Johns
SKYLER C. JOHNS
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CERTIFICATE OF SERVICE

I hereby certify that on this the 26th day of February 2024, I served a true and correct copy
of the foregoing Notice of Service of Bonneville-Jefferson’s Expert Report Disclosure on the
following by the method indicated:

/s/ Skyler C. Johns
Attorney for Bonneville-Jefferson

Hon. Roger S. Burdick, Hearing Officer roburd47@gmail.com

Garrick Baxter, Deputy Attorney General garrick.baxter@idwr.idaho.gov
Sarah Tschohl, Paralegal sarah.tschohl@idwr.idaho.gov
Idaho Department of Water Resources file@idwr.idaho.gov

322 E. Front St.
Boise, Idaho 83720-0098

John K. Simpson jsimpson(@martenlaw.com
Marten Law LLP

P.O. Box 2139

Boise, Idaho 83701-2139
Travis L. Thompson tthompson@martenlaw.com
Marten Law LLP

163 Second Ave. W.

P.O. Box 63

Twin Falls, Idaho 83303-0063
Abby R. Bitzenburg abitzenburg(@martenlaw.com
Marten Law LLP

163 Second Ave. W.

P.O. Box 63

Twin Falls, Idaho 83303-0063

Dylan Anderson dylan@dylanandersonlaw.com
DYLAN ANDERSON LAW
PO BOX 35

Rexburg, ID 83440

W. Kent Fletcher wkf@pmt.or
FLETCHER LAW OFFICE
P.O. Box 248

Burley, ID 83318

Kathleen Marion Carr kathleenmarion.carr@sol.doi.gov
US DEPT. INTERIOR
960 Broadway Ste 400
Boise, ID 83706
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David W. Gehlert david.gehlert@usdoj.gov
Natural Resources Section

Environment and Natural Resources Division
U.S. DEPARTMENT OF JUSTICE

999 18th St., South Terrace, Suite 370
Denver, CO 80202

Matt Howard mhoward@usbr.gov

US BUREAU OF RECLAMATION

1150 N Curtis Road

Boise, ID 83706-1234

Sarah A Klahn sklahn@somachlaw.com
SOMACH SIMMONS & DUNN dthompson@somachlaw.com

2033 11th Street, Ste 5
Boulder, Co 80302

Rich Diehl rdiehl@pocatello.us

CITY OF POCATELLO

P.O. Box 4169

Pocatello, ID 83205

Candice McHugh cbromley@mchughbromley.com
Chris Bromley cmchugh@mchughbromley.com

MCHUGH BROMLEY, PLLC
380 South 4th Street, Suite 103
Boise, ID 83 702

Robert E. Williams rewilliams@wmlattys.com
WILLIAMS, MESERVY, & LOTHSPEICH, LLP
P.O. Box 168

Jerome, ID 83338

Robert L. Harris rharris@holdenlegal.com
HOLDEN, KIDWELL, HAHN & CRAPO, PLLC
P.O. Box 50130

Idaho Falls, ID 83405

Randall D. Fife rfife@idahofallsidaho.gov
City Attorney

CITY OF IDAHO FALLS
P.O. Box 50220

Idaho Falls, ID 83405
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William A. Parsons wparsons@pmt.org
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