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. I N'DE X (Continued) 1 Drive, Boise, Idaho.
2 2 Q. You'retestifying on behalf of IGWA today?
3 EXHI BI TS 3 A Yes
4 No MARKED RECEIVED | 4 (3 You also testified in the delivery call
5 1116 o 272 | 5 proceeding involving the Rangen case; is that right?
6 2006A- 2006l 382 | 4 A That's correct.
7 2007-2014 382 | 7 Q. Andin that case you testified regarding
8 2016 376 | 8 aguaculture type matters; is that correct?
9 2017 376 | g A. Yes
10 2031 e 347 110 Q. Please explain your area of fish expertise.
11 2033 333 11 A. | worked for Idaho Fish and Game for 37
12 2040 347 112 years. My background isin fisheries resources. I've
13 2041 b 338 |13 got abachelor's from the University of Idahoin
14 2042 xrx 354 |14 forestry under fishery resources.
15 2047-2049 376 |15 | worked for Fish and Game as-- in
16 2052 510 |16 management and hatchery design and also fish culture
17 2053 %% 534 |17 for 15yearsinthefield and 24 yearsin the
18 2058 524 |18 headquarters office where | supervised anadromous
19 2062 ok 520 |19 hatcheries.
20 2064 519 |20 Q. Justin, could you pull up Exhibit 1116,
21 2065 *nx 519 |21 please.
22 2075 kk 451 |22 Tom, we've pulled up on the screen
23 4000- 4005 *kk 376 |23 Exhibit 1116. It lookslike your resuméor CV.
24 7000 547 |24 Isthat right?
25 25 A. Yes
Page 270 Page 272
1 THE HEARING OFFICER: We're recording again. 1 Q. Isthisacurrent copy of your resumé?
2 Thisisacontinuation of the contested case hearing 2 A. Yes
3 for IGWA's mitigation -- or second mitigation plan. 3 MR. TIJBUDGE: Offer Exhibit 1116.
4 And today is June 5th. It's about 8:35 in the morning. 4 MR. MAY: No objection.
5 And, Mr. Budge, as| recall, you were ready 5 MR. SIMPSON: No objection.
6 to call another witness this morning. 6 MR. HUNTLEY: No objection.
7 MR. TIBUDGE: We are. Well call Tom Rogers. 7 THE HEARING OFFICER: Thank you.
8 THE HEARING OFFICER: Okay. Mr. Rogers, if 8 The document that's been marked as
9 you'll come forward, please. Raise your right hand. 9 Exhibit 1116 is received into evidence.
10 10 (Exhibit 1116 received.)
11 THOMASL. ROGERS, 11 Q. (BY MR. TIBUDGE): Tom, which Idaho State
12 having been called as awitness by IGWA and duly sworn |12 Fish and Game hatcheries did you work at during your
13 totell the truth relating to said cause, testified as 13 employment with the Department?
14 follows: 14 A. | started working at Hagerman State
15 15 Hatchery, went to Grace Hatchery, went to Rapid River
16 THE HEARING OFFICER: Thank you. Please be 16 Hatchery, Sawtooth Hatchery, and then to headquarters
17 seated. 17 office. | also worked at Moab Hatchery as a biological
18 TJ. 18 aide and Hayden Creek Hatchery as abiological aide.
19 19 Q. And you mentioned that you supervised the
20 DIRECT EXAMINATION 20 anadromous hatcheries.
21 BY MR. TIBUDGE: 21 Which hatcheries were those?
22 Q. Tom, thanksfor being here today. 22 A. Those were all the sailmon and steelhead
23 Would you please start by stating your name 23 hatcheriesin the state, starting at Clearwater
24 and address for the record. 24 Hatchery, Rapid River Hatchery, Oxbow Hatchery,
25 A. ThomasL. Rogers. 2700 North Esquire 25 Rapid -- | said Rapid River. We had McCall Hatchery,
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1 Sawtooth Hatchery, Pahsimeroi Hatchery, Magic Valey | 1 pumps.
2 Hatchery, and Eagle Hatchery. 2 That's one you supervised?
3 Q. And you mentioned that you were in that for 3 A. Right.
4 24years? 4 Q. You mentioned that you supervised the Eagle
5 A. Yes. 5 Hatchery, which also uses pumps; is that right?
6 Q. You aso explained in your resumé that you 6 A. Yes
7 have on the ground experience in designh and 7 Q. Any of the others that you mentioned have
8 construction. 8 pumps, were those hatcheries that you supervised?
9 Could you explain further what experience 9 A. Pahsimeroi.
10 that includes. 10 Q. Pahsimeroi.
11 A. | wason acouple of design teams. One of 11 A. And Oxbow.
12 them for Pahsimeroi Hatchery, also for Sawtooth 12 Q. And Oxbow. Okay. Let meask you afew
13 Hatchery. | wasat -- the manager of Sawtooth Hatchery |13 more questions about some of those hatcheries. The
14 through the entire construction period, and also worked |14 Eagle Hatchery, | think you testified they use
15 with construction on Clearwater Hatchery. 15 100 percent pumped water.
16 Q. Good. And why don't you tell uswhat you 16 Do you know how many wells?
17 were asked to do by IGWA in this case. 17 A. | think they have three wells, pump about,
18 A. My task here wasto look over the SPF 18 | think, 6 cfs of water.
19 Engineering design of the Tucker Springs water pump 19 Q. Okay. What about the Sawtooth Hatchery?
20 systemto Rangen'sto seeif it wasfeasible. 20 A. The Sawtooth Hatchery has four wells.
21 Q. Okay. Beforel ask you details about the 21 They're used for different -- actualy, they have more
22 Tucker Springs hatchery, | want to ask you about some |22 than that, but some of the wells are just used to
23 of your experience with the Fish and Game hatcheries 23 de-iceinthewinter since they're at 6500 feet in
24 that you just testified about. 24 elevation. They require alot of thermal help during
25 Do any of the Fish and Game hatcheries use 25 thewintertimes.
Page 274 Page 276
1 pumpsto supply water to their raceways? 1 But all of their pumped water -- most of
2 A. Yes, eight of the hatcheries actually 2 their pumped water goesto the inside rearing, early
3 either partialy or fully use pumpsto pump water to 3 rearing and incubation system. They aso have anew
4 their fish. 4 well that they put into raceways and/or large raceways
5 Q. Okay. Which hatcheries are those? 5 for the holding ponds for the large salmon to help
6 A. Waell, Cabinet Gorge Hatchery is 100 percent 6 temper that water in the summer, to cool it down. So
7 pumped, and that's up in north Idaho. Sawtooth 7 they do extensive pumping there up to about a half a
8 Hatchery uses partialy pumped water, especially for 8 mile.
9 incubation and early rearing. Oxbow Hatchery uses 9 Q. Okay. What do you mean they pump up to
10 100 percent pumped water from either the river or 10 about half amile?
11 wells. Pahsimeroi Hatchery uses partially pumped 11 A. Some of their pumps are that far away.
12 waters, either gravity flow and pumps. All of their 12 Q. Okay. Okay. And then the Oxbow Hatchery,
13 insiderearing is pumped water, and early incubation. 13 how much of their water is pumped?
14 Springfield Hatchery is 100 percent pumped, 14 A. 100 percent. They have two pumpsout in
15 whichisan endangered species hatchery for sockeye 15 the Snake River. Oneisawaysastandby. And then
16 samon. And they're pumping artesian wells, which 16 the other one pumps about 17 cfs of water to their
17 doesn't produce enough artesian to cover the entire 17 adult ponds. They aso have two wells that they use
18 production, so they pump those wells. NampaHatchery |18 for early incubation and early rearing. One of them
19 aso pumpswater out of artesian wells. Eagle Hatchery |19  pumps 120 gallons per minute, the other one up to about
20 pumps artesian wells aswell. 20 450 gallons per minute.
21 Q. Some of these, | think, were on thelist of 21 Q. Okay. And tell mewhat you know, more
22 hatcheries that you supervised. 22 about the Pahsimeroi pumping system.
23 A. Yes. 23 A. Pahsimeroi has several wellsaswell to --
24 Q. Andlet meseeif | remembered correctly. 24 @l of their indoor rearing and incubation is done with
25 Youjust testified that the Sawtooth Hatchery uses 25 groundwater, well water, and then their backup is, of
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1 course, gravity flow from the river for their large 1 was down because of a power outage or pump failure,
2 ponds. But their entireinside rearing is well water. 2 water wouldn't be coming in from the pumps, but the
3 Q. Okay. And then you mentioned the Nampa 3 water that wasin the raceway would stay there, it
4 facility also uses pumps? 4 wouldn't just drain out and --
5 A. Yes. That'sartesian wells, but they till 5 A. Right.
6 pump them because they just don't get sufficient flow 6 Q. -- leavethefish high and dry?
7 from those artesian flows to cover the production. So 7 A. Correct.
8 they assist with pumps. 8 Q. Anddidyou ever have pumpsfail at any of
9 Q. And what portion of the water at Nampaiis 9 thesefacilities?
10 pumped, well water? 10 A. Weve had pump failures, yes.
11 A. | think it's about 100 percent usualy. 11 Q. And what happens when a pump goes down?
12 Q. Do you know how many pumps they have or how |12 A. Either switch to adifferent pump. We
13 much water they pump through that hatchery? 13 even -- at Sawtooth we had extra pumps sitting on the
14 A. You know, | don't know offhand. 14 shelf just in case we had an outage, and we could
15 Q. And Cabinet Gorge? 15 awaysfal back on our spare pumps or another well to
16 A. Cabinet Gorgeis 100 percent pumped water 16 cover the fish while we replaced the engine or whatever
17 aswell. Itis-- and I'm not sure how many wells and 17 that went out.
18 what the capacity of those wellsis. 18 Q. Okay. Soduring your years at least as
19 Q. Andthenlastly, thelast one | had here 19 supervisor, the 24 years, if any of those hatcheries
20 wasthe Springfield Hatchery. 20 had afish loss event because of a pump failure or a
21 A. Yes. Again, pumped artesian. And that's 21 power outage, isthat something that you would have
22 their newest hatchery. They raise sockeye there. And 22 been aware of ?
23 soit'squite critical that those don't fail due to the 23 A. Yes. Yeah. There's-- anytimewe have a
24 fact that those are endangered species. 24 fishloss, there had to be a report about what happened
25 Q. Okay. Do these pumping systems at Fish and 25 and how many fish and so on et cetera, and that always
Page 278 Page 280
1 Game hatcheries, do they have backup pumps? 1 cameacross my desk.
2 A. They have -- some are backup pumps. Most 2 Q. And did the Fish and Game ever suffer fish
3 of them just have multiple pumps, where they can depend | 3 lossfrom apump failure or power outage during your
4 onone pump or another and they just change valves. 4 tenure?
5 Most of them have a generator backup. 5 A. Not that | recall asapump failure. We've
6 Sawtooth, for instance, is kind of the end 6 lostfish, but it generally has been gravity flow where
7 of electrical grid so frequent power outages are 7 something got shut off, plugged up, iced, iced up, that
8 encountered up there, so their generator gets exercised 8 sort of thing. | don't recall any pump failures of
9 (quite often. 9 suchkilling fish.
10 Q. Sowhen they had power outages at the 10 Q. Okay. Good. Let me ask you about the SPF
11 Sawtooth Hatchery or others, what would happeninterms |11  Engineering design for the Tucker Springs project. You
12  of the operation of the hatchery and the fish in the 12 haveinyour IGWA exhibits binder in front of you
13 raceways? 13 Exhibit 1111. Why don't you open that up.
14 A. Generaly there was an alarm that went off 14 A. Yes
15 immediately if welost power. The electrical generator |15 Q. Do you recognize this as the engineering
16 would automatically start. The automatic transfer 16 report prepared by SPF Water Engineering?
17 switch would transfer over to generator and go on 17 A. Yes, | do.
18 generator power. 18 Q. Haveyou reviewed this?
19 During that time, which isusually just 19 A. Yes | have
20 lessthan aminute up to severa minutes, the water in 20 Q. And were you here yesterday when Bob
21 theracewayswould maintain themselves because they've |21 Hardgrove explained the contents of that report in this
22 got either damboards or standpipesto keep water from 22 proceeding?
23 running out of the raceways until the new electrical 23 A. Yes
24 system kicked in and start the pumps again. 24 Q. Beforel ask you about the specific pump
25 Q. Okay. So during the period that the pump 25 and pipe system designed by SPF Engineering, | want to
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1 askif you're familiar with the Rangen fish hatchery at 1 A. Yes, | think that's fair to say. Of
2 dl. 2 coursg, it depends on how long -- how well the
3 A. Yes. I'vevisited the site severa times. 3 damboards are sealed up and that sort of thing, how
4 | aso worked there for a couple weeks. 4 well the raceways hold up for water.
5 Q. And | understand that you reviewed quite a 5 Q. Assuming the raceways at Rangen till have
6 number of records that Rangen had produced in its 6 water in them, how long could the fish survive in those
7 delivery call proceeding; isthat right? 7 raceways during an outage or temporary stall of the
8 A. Yes | have. Yes. 8 Tucker Springs project?
9 Q. Areyou familiar with the Hagerman State 9 A. Waéll, my experience reading the reports,
10 Hatchery? 10 that Rangen's been raising fish at fairly low
11 A. Yes. | asoworked there for about three 11 densities. So | would guess they would last 10 to 30
12 years. 12 minutes without any water introduction before they
13 Q. Okay. Why don't you just briefly in your 13 would start having some severe problems.
14 ownwords, based on your review of the SPF report and |14 Q. Okay. So do you have an opinion asto
15 having heard Mr. Hardgrove's testimony, just explain 15 whether the pump system designed by SPF Engineering is
16 your understanding at a general level of how the Tucker |16 areasonable way to supply water to Rangen to raise
17  Springs project is designed to work. 17 fish?
18 A. Theway | understand it isthat they're 18 A. Yes | think it'sreasonable. Weusealot
19 going to capture up to 10 cfs of water through a pump 19 of pumps throughout the state and throughout the United
20 system at the Lower Tucker -- lower upper -- upper 20 States, asfar asthat goes. Gravity flow water is
21 lower spring and pump that water approximately 21 getting harder to come by, and more and more systems
22 1.7 miles, 1.8 milesto Rangen's, where it will be 22 are being pumped now.
23 utilized in their 14-inch intake pipe to their small 23 Q. Okay. Let meask you alittle bit about
24 raceways. 24 the piping system, and you explained that you
25 Q. And you understand from the report and 25 understood the water from Tucker Springs would be piped
Page 282 Page 284
1 Mr. Hardgrove's testimony yesterday that they've got a 1 roughly 1.8 milesto Rangen.
2 pump station that's designed with three pumps? 2 Did any of the Fish and Game hatcheries use
3 A. Yes. 3 pipesto transport water to or from or within the
4 Q. One of which isabackup pump, it's 4 hatchery?
5 enclosed in a pump house that would be locked and 5 A. Yeah, we have one hatchery that pipes water
6 secured? 6 1.7 milesfrom Dworshak Dam to Clearwater Hatchery. A
7 A. Right. 7 little different situation. They're not pumping,
8 Q. Youunderstand they have an 8 they'reusing the head of the dam astheir pressure.
9 industrial-level backup generator planned for the pump 9 They actually have to relieve the pressure with a hydro
10 stationaswell? 10 system halfway down -- athird of the way down the
11 A. Yes. 11 system. And then that's -- that's two pipes actualy.
12 Q. Andintermsof reliability, how doesthis 12 Multiple temperatures, that sort of thing. It's quite
13 compare with the pumping systems at the Fish and Game |13 acomplicated system.
14 hatcheriesthat you're familiar with? 14 Q. Any other Fish and Game hatcheries use
15 A. Soundsvery similar. | would say that it 15 pipesto convey water any considerable distance? And
16 equalsor exceedsthat of Fish and Game programs. 16 |-
17 Q. Okay. Andyou explained that in the Fish 17 A. Sawtooth was about a half a mile probably.
18 and Game facilities that if a pump went down or there 18 Some of their wells are at the intake, which are used
19 wasapower failure, during that period when water 19 for just de-icing, but then there's another well about
20 wasn't flowing through the pipe or into the raceways 20 halfway to the hatchery that's probably a half amile
21 they would continue to have water in them until 21 of piping to get to the incubators.
22 water -- until the pumps came back on. 22 Q. Any others?
23 Based on your experience at the Rangen 23 A. Most of them are fairly close.
24 hatchery, isthat also what happened in their raceways 24 Q. And | assume most hatcheries have small
25 if water stopped coming in from Tucker Springs? 25 pipesjust between raceways and things of that nature?
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1 A. Right. Magic Valley is probably another 1 when these tests were done in the Fish and Game
2 onethat hasthe longest piping. It actually pipes 2 hatcheries?
3 acrossthe Snake River. Collects at a spring, goes 3 A. Generally those came across my desk, yes.
4 under theriver, and then goes on to the hatchery. 4 So | would just be looking for anything that was out of
5 Q. Didyou ever have any fish loss at Fish and 5 anormal range.
6 Gameasaresult of failure of one of these piping 6 Q. Soyou canlook at -- based on your
7 systemsyou just described? 7 experience at Fish and Game, you can look at these
8 A. | don't recall apipefailure. 8 typesof water samples and determine whether there's
9 Q. So do you have an opinion asto whether the 9 something that might be harmful to raising fish?
10 pipe system designed by SPF Engineering is areasonable |10 A. Thatiscorrect.
11 way to supply water to the Rangen hatchery to raise 11 Q. Haveyou reviewed the water samples for
12 fish? 12 Tucker Springs that are shown on these exhibits?
13 A. Seems reasonable to me, yes. 13 A. Yes
14 Q. Let meask you alittle bit about water 14 Q. Isthere anything on those exhibits that
15 quality. 15 indicate to you a problem with the water that would
16 Did the Fish and Game do any water-quality 16 makeit unsuitable for raising fish?
17 measurements or testing at its hatcheries? 17 A. No.
18 A. Yes 18 Q. Didyou also review the water
19 Q. What type of testing do they do? 19 measurements -- water-quality measurements taken by SPF
20 A. Generdly it's potable water testing. And 20 Engineering that are contained in their report,
21 we also test for heavy metals and that sort of thing 21 Exhibit 1111?
22 periodically: DO testing, pH, that sort of thing. 22 A. Yes
23 Q. Justin, will you please pull up 23 Q. Why don't you open that up.
24 Exhibits 2022 and 2023. 24 And, Justin, if you could pull up on the
25 Tom, you can look at these on the screen or 25 screen Figure 1, Figure 2.
Page 286 Page 288
1 you can pull up the Rangen exhibit binder. We're 1 Tom, we've got on the screen and you've got
2 looking at Exhibits 2022 and 2023. You'll recall these 2 infront of you Table 1 from Exhibit 1111. You'll
3 were brought up during Mr. Hardgrove's testimony 3 remember Bob Hardgrove explaining these are some field
4 yesterday. And my understanding isthese are 4 measurements taken by SPF Water Engineering, both at
5 water-quality analysis from the Hagerman Hatchery of 5 Tucker Springsand at Rangen. And the top section of
6 water at Tucker Springs. 6 that table has a number of categories. Thefirstis
7 Have you seen these documents before? 7 thepH level at Rangen. It lookslikeit'sin the
8 A. Yes, | have 8 rangeof 7.28t0 7.52.
9 Q. When you explained that the Fish and Game 9 Is there any problem with that pH level as
10 doesdrinking water analyses or -- isit this type of 10 far asraising fish at Rangen?
11 testing that you're referring to, or something else? 11 A. No.
12 A. Waell, this could have been drinking water, 12 Q. And then you compare that to Tucker
13 but it's probably just a periodic check to see what the 13 Springs, which had adightly higher pH at 7.71, does
14 production water islooking like and if there's any 14 that 7.71 figure give you any concerns as far asthe
15 changesfrom one period to the next. Thisis, | 15 ability to raise fish in that water?
16 believe, just production water. 16 A. No, it'swell within range.
17 Q. Okay. And arethese the types of elements 17 Q. And the next column, which is EC, | think
18 that were tested in the Fish and Game hatcheries? 18 that's electrical conductivity.
19 A. Yes. 19 Isthat right?
20 Q. Soareyou familiar with these types of 20 A. Yes
21 water tests? | understand they may look different 21 Q. Isthat something -- a measurement you're
22 from -- 22 aso familiar with?
23 A. Yes. 23 A. Not asmuch. But we usualy use
24 Q. -- different testing agencies. 24 akalinity.
25 And is this something that you would review 25 Q. Explain what you mean by that.
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1 A. Waéll, | think conductivity isjust a matter 1 Q. -- atoughtime. | haven't made those
2 of how much mineral thereisin the water aswell. 2 conversions. | don't know if you have made those
3 Q. Okay. 3 conversions from Celsius to Fahrenheit or --
4 A. And so generally we don't use that as a 4 A. Oh, I'msorry. Yeah, | should have done
5 rule 5 that. But | haven't doneit. But thisiswell within
6 Q. Okay. 6 that range.
7 A. Butit's-- you know, from what | see, it's 7 Q. Okay. So do you have an opinion asto
8 not anissue. 8 whether the temperature of the water at Tucker Springs
9 Q. Okay. And then the third column, "SC," | 9 issuitablefor raising fish at Rangen?
10 don't remember what "SC" stand for. 10 A. Yeah, | believeit'svery suitable.
11 Areyou familiar with that? 11 Q. Andraising trout specifically?
12 A. Not right offhand. 12 A. Yes
13 Q. And then the next columnis"DO." | 13 Q. Didyou review any other water-quality data
14 understand that as dissolved oxygen. 14  for Rangen besides the SPF measurements and then the
15 A. Right. 15 water analyses that Fish and Game provided from 2008
16 Q. You'll seethat the test that SPF took at 16 and 20137
17 Rangen had dissolved oxygen levels between 8.3 and 8.6. |17 A. Yes, I've seen other water-quality
18 Isthat suitable for raising trout? 18 anaysis.
19 A. Yes. 19 Q. What other water qualitied data have you
20 Q. And what about the 8.0 figure at Tucker 20 seen?
21 Springs, isthat also suitable for raising trout? 21 A. Waéll, mainly heavy metals and that sort of
22 A. Yeah. Likeit saysthere, it's 89 percent 22 thing, things that you would look for normally in an
23 saturation, but it's suitable for raising trout, yes. 23 assay of water to seeif it's suitable.
24 Q. What's the range for dissolved oxygen 24 Q. Let meclarify my question. So other than
25 necessary to raisetrout? 25 thewater-quality measurements reported by SPF
Page 290 Page 292
1 A. Generdly, 6.5t09, somewherein there. 1 Engineering and in the Fish and Game analyses, has
2 Anything above 5 is acceptable, but 5 is marginal. 2 Rangen provided any water-quality data that you've
3 Q. Okay. Andis9 complete saturation? 3 reviewed for itsfacility?
4 A. Atthissite, yes, probably so. 4 A. Just -- yes. Through a previous case here,
5 Q. Okay. Sofair to say that the -- isthe 5 Yes.
6 8.0 level near saturation? 6 Q. Okay. You'rereferring to the documents
7 A. It's89 percent, according to their meter, 7 that Rangen produced in the delivery call proceeding?
8 yeah. 8 A. Correct.
9 Q. Okay. Andthenit'syour opinion that 9 Q. Didyou review those again as you prepared
10 the-- based on the measurements that SPF took, they 10 for your testimony here?
11 don't indicate anything that would prevent the use of 11 A. Yes | did.
12 Tucker Springs water to raise fish? 12 Q. And wasthere anything in the documents
13 A. No. 13 produced by Rangen that would indicate unsuitability of
14 Q. Justin, will you please highlight Figure 2 14 thewater there for raising trout?
15 on that same page of Exhibit 1111. 15 A. No.
16 Tom, have you reviewed the temperature 16 Q. Areyou aware of anything at Rangen that
17 measurements that SPF Engineering took on that sameday |17 would require special water quality or temperature for
18 at Rangen and at Hagerman shown in Table 2, it looks 18 raising trout?
19 like? 19 A. Not that I'm aware of, no.
20 A. Yes, | have. 20 Q. Areyou familiar with how Rangen usesits
21 Q. And what's the acceptable range of water 21 facility and what purpose it raises trout presently?
22 temperature for raising trout in the industry? 22 A. Yes. lItraisesfishfor an ldaho Power
23 A. 45to say 65. 23 contract, aswell asthe fish market.
24 Q. AndI'm having alittle bit of -- 24 Q. Haveyou reviewed the Idaho Power contract
25 A. That's degrees Fahrenheit. 25 that Idaho Power operates under?
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1 A. Yes 1 opening statement and from deposition Rangen's trying
2 Q. Justin, would you please pull up 2 tomake a-- build abig case on the issue of fish
3  Exhibit 1135. 3 disease at the Hagerman State Hatchery. And | want to
4 And, Tom, if you'd liketo turn to that in 4 ask you afew questions about fish disease.
5 thebook. After the last page of the contract, there's 5 Did the Fish and Game hatcheries ever
6 an Exhibit A that's labeled " Scope of Services." And 6 experiencediseaseinits-- thefishit raised?
7 I'dlikeyouto turn there. | think it's Appendix A. 7 A. Yes. | don't think there's probably a
8 MR. MAY: Do we have new people here that 8 hatchery that hasn't had some kind of an episode.
9 haven't signed? 9 Q. Soit'snot uncommon for fish hatcheries to
10 MR. HAEMMERLE: We do. 10 havefish diseasein their hatcheries from time to
11 MR. TIBUDGE: So can we go off the record just 11 time?
12 for just amoment, Director? 12 A. No. When you're doing intensive culture of
13 THE HEARING OFFICER: Yes. 13 animal culture like fish, you're going to run into it.
14 (Discussion.) 14 Q. And how are diseases typically discovered?
15 THE HEARING OFFICER: We'rerecording again. |15 A. Generaly through either behavior of the
16 Q. (BY MR. TIBUDGE): Have you found 16 fish or pathological checks. Most of our hatcheries
17 Exhibit 1135, Mr. Rogers? 17 have amonthly pathology check on fish and how they're
18 A. Yes 18 doing.
19 Q. And have you been able to locate 19 Q. DoesFish and Game, when you were there, do
20 Appendix A, the scope of services -- 20 they take regular measurements of the water column to
21 A. Yes. 21 try to detect disease in the water itself?
22 Q. -- portion of that contract? 22 A. No. That's pretty tough to do.
23 A. Yes, | have. 23 Q. Andwhen adiseaseis discovered, explain
24 Q. Do you see the second paragraph of 24 what you do to treat the disease.
25 Appendix A? 25 A. Waéll, depending on the disease. Could be
Page 294 Page 296
1 A. Yes. 1 bacterial, could be environmental, could be viral.
2 Q. If youdlook at the bottom portion of that 2 Vira diseases you can't do awhole lot with. What you
3 paragraph, it explains that the contractor, who in this 3 candoisgo through the epizootic and end up with
4 caseisRangen, will produce fish that have a 4 survivors.
5 reasonable expectation of survival upon release into 5 Environmental diseases might be
6 American Falls Reservoir. 6 overcrowding, lack of water, lack of oxygen, that sort
7 A. Yes. 7 of thing. Soyou try to change that environment. Add
8 Q. Isityour understanding that the fish 8 more water, add more oxygen, add more flow, increase
9 Rangen raisesfor Idaho Power are released into 9 therearing space.
10 American Falls Reservoir for conservation purposes? 10 And then if you have a bacteria infection,
11 A. That'strue. 11 thenyou can -- some of those can be treated with
12 Q. If water from Tucker Springs was 12 antibiotics and so forth.
13 transported to Rangen to raise fish, do you have an 13 Q. It soundsfairly analogous to humans, we
14 opinion asto whether -- to raise trout, whether those 14 contact illnesses.
15 trout would have a reasonable expectation of survival 15 A. Very similar. We vaccinate fish just like
16 upon releaseinto American Falls Reservoir? 16 people get vaccinated for viruses. So that's the only
17 A. | would think so. 17 tool we have for viruses, isto vaccinate fish previous
18 Q. I'd offer Exhibit 113- -- | think this 18 toan outbreak.
19 is--isitinevidence? Strike that. 19 Q. Wouldit befair to say that treating for
20 Let me ask you just afew questions. 20 illnessiskind of afact of lifefor raising fishina
21 Director, I'm going to go out and let the 21 hatchery?
22 others know they can comein. We're done with the 22 A. Yes. That'sgeneraly aconcern at every
23 ldaho Power contract. 23 one of the hatcheries.
24 THE HEARING OFFICER: Okay. 24 Q. Based on the records you reviewed from
25 Q. (BY MR. TIBUDGE): Tom, we know fromthe |25 Rangen and your experience there, do you know if they
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1 ever experienced disease in their raceways? 1 Isthat -- explain what you mean by that.
2 A. Yes, | think I've run across some of their 2 A. That'swhat | mean. It'sjust healthier.
3 chemical usage for prevention and to treat diseases 3 Thefish are going to grow about the same generally,
4 there. 4 but the disease issues are much less with Tucker
5 Q. Sowould it be normal for the Hagerman 5 Springs.
6 State Hatchery to experience disease as well? 6 Q. Okay. Sojust to clarify and complete your
7 A. Yes. 7 testimony, you're not aware of any problems that would
8 Q. Isthat something you have any experience 8 make Tucker Springs water unsuitable for raising trout
9 or understanding of ? 9 at Rangen?
10 A. Yes. I'veworked therefor three years. 10 A. No.
11 Of course we have awholelot of avianintrusionthere. |11 Q. Andit'syour opinion that Tucker Springs
12 Aot of birds. Andwhen | wasworking therewedidn't |12 water quality and temperature are suitable for raising
13 even have netting over the raceways yet. Now they have |13 trout at Rangen?
14 netting, but the fish are till exposed to avian 14 A. Yes
15 predators. They're exposed to droppings coming into 15 MR. TIBUDGE: | have no further questions.
16 the-- ashirdsfly over. There's mammalsin the water 16 THE HEARING OFFICER: Okay, Mr. Budge.
17 supply, especidly at Riley Creek. But aslong asyou 17 Mr. May, are you examining?
18 can keep the critters out of the water, generally you 18 MR. MAY: Yes, Director.
19 cando pretty well. 19 THE HEARING OFFICER: Okay.
20 Q. And theraceways at Rangen are also open to 20
21 birdsflying over and the like; isthat right? 21 CROSS-EXAMINATION
22 A. Yes. They're screened, but they're still 22 BY MR.MAY:
23 open. 23 Q. Morning, Tom.
24 Q. Okay. Mr. Chapman, who we're going to hear 24 A. Good morning.
25 about later, you'll recall explaining in his deposition 25 Q. Asyou know, I'm Justin May, and |
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1 that the use of Riley Creek water at the Hagerman State | 1 represent Rangen.
2 Hatchery adds an element of challenge to taking care of 2 I'd like to start off with looking at some
3 thefish there. 3 of your testimony regarding the design of the pipeline
4 Could you explain the effects and use of 4 and some of the facilities that you've worked at.
5 Riley Creek water on the fish? 5 A. Uh-huh.
6 A. Waell, Riley Creek water runs through 6 Q. When you were talking about 100 percent
7 basically an open stream for amile or two before it 7 pumped water, are you referring to 100 percent pumped
8 getstothe hatchery. It also receivesthe effluent g8 fromwells? Were al of those wells that you were
9 from the Hagerman National Fish Hatchery, whichraise | 9 dealing with?
10 both rainbow and steelhead. So any pathogensthey may |10 A. No, some of them are river water source.
11 havemay end up in Riley Creek. 11 Q. Okay. Soyou described some of them where
12 | think generally they try to keep the 12 they had a pump in the Snake River that they would pump
13 fish -- or raise the fish on Tucker Springs water first 13 into thefacility.
14 at an early stage when the fish are most vulnerable to 14 A. Correct.
15 disease. When they finally build up somewhat of a 15 Q. Inthefacilitiesthat you've worked in
16 resistanceto whatever pathogens might be found, then 16 that you're familiar with that had the 100 percent
17 they move them over to Riley Creek water. 17 water -- or 100 percent pumped water or some kind of
18 Q. Isthat because the -- 18 fraction of that, are these all state or government
19 A. They've got a better resistance. 19 facilities?
20 Q. And that's because the Tucker Springs water 20 A. Yes
21 isacleaner water supply than -- 21 Q. None of the onesthat you've worked at or
22 A. Much cleaner water supply, yes. 22 had experience with were commercial facilities?
23 Q. When we were talking about this hearing, 23 A. No.
24 you explained that the Tucker Springs water raises 24 Q. Youdid have outages with the facilities
25 better fish. 25 that you were dealing with, did you not?
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1 A. Yes, wedid. 1 to start causing fish death within 10 to 30 minutes?
2 Q. Andyoudid -- you indicated that you had 2 A. Possibly. It depends on how many fish and
3 somefish die asaresult of those outages? 3 what the loadings are.
4 A. No. Most of our fish mortality has been 4 Q. Butit'snot going to be alot longer?
5 from gravity-flow sources where the intake got plugged 5 A. It could be up to an hour. You know, it
6 up or trucks -- transportation mortality from oxygen 6 just depends.
7 mafunctioning in atruck. 7 Q. And during that time period in addition to
8 Or probably the largest fish loss that | 8 thefish that you're going to lose, you're also going
9 recall during my career was during an icing event where | 9 to have fish that are going to be stressed?
10 apond of fish was pretty much wiped out with the 10 A. Yes
11 intake being iced up and water -- 11 Q. Andyou may have some mortality after the
12 Q. Fishdiefor lots of reasons? 12 fact from fish that are more susceptible to disease and
13 A. Yes, they do. 13 those kinds of things?
14 Q. And one of those reasons is when the system 14 A. Thatiscorrect.
15 that supplies them water fails? 15 Q. Youreviewed anumber of water-quality
16 A. Yes 16 testing, and it looks like we've still got Figure 1
17 Q. And you had some system failures that 17 from Exhibit 111 (sic), which is the SPF water report,
18 happened to be from gravity-fed pipes and that resulted |18 up here on the screen. Could you switch to that as
19 infish dying? 19 well. Or could you take alook at that if you can't
20 A. Yes. 20 seeit.
21 Q. The pumps and generators for the facilities 21 A. Yeah
22 that you were talking about, are those -- arethe pumps |22 Q. Figurel-- or excuseme, Tablelin
23 themselves generally on site or within the control of 23 Exhibit 111 sets out the water-quality field data. And
24 thefacility? 24 you went through thiswith Mr. Budge. And | want to
25 A. Someyes, some no. 25 look particularly at the center column under the
Page 302 Page 304
1 Q. Okay. Generaly, however, they're under 1 conductivity meter.
2 control, are they not? 2 A. Uh-huh.
3 A. Right. 3 Q. Youtalked alittle bit about the EC and
4 Q. Thefacility has the ability to -- to go 4 the SC measurements. | got the sense from your
5 and fix them? 5 testimony that those are not measurements that you
6 A. Yes, they're alarmed, they're available for 6 typically rely upon.
7 maintenance, that sort of thing. 7 A. That'strue.
8 Q. You mentioned that if the pumpsfail the 8 Q. Sothe existence of particular numbers for
9 raceway's not going to drain; correct? 9 EC or SCinthistable doesn't realy tell you very
10 A. It'sgoing to drain very slowly, if at all. 10 much about the quality of the water?
11 Q. Right. In other words, it's not a 11 A. lttellsmethat it's probably somewherein
12 dituation where the pump fails and there's no longer 12 themiddle asfar as hard water goes, and that's --
13 any water in the raceway? 13 most of those springs down there carry that type of
14 A. Right. 14 analysis, yes.
15 Q. Andthereason for that is because in order 15 Q. And that doesn't give you very much
16 to operate the facility you've got to have check-boards 16 information with regard to managing a hatchery or
17 at the end that control the flow through the raceways? 17 raising fish?
18 A. Correct. 18 A. It shows me that fish can be reared in that
19 Q. They will eventually drain? 19 water.
20 A. They could, yes. 20 Q. I didn't notice anything in any of these
21 Q. Long before that, however, the fish are 21 tablesor any of the water-quality analysis that you
22 likely to dieif there's no flow; correct? 22 indicated that you reviewed that had any information
23 A. If they get lack of oxygen, yes. 23 with regard to disease.
24 Q. Andyou, as| understand, indicated that 24 A. From thewater?
25 they're going to have alack of oxygen, whichisgoing 25 Q. Yeah.
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1 A. No. 1 raise asmany fish as possible; correct?
2 Q. You'renot aware of any testing that's been 2 A. Right.
3 doneto determine whether there's bacteriain the 3 Q. Soif westart at 8.0 and it gets used up
4 water? 4 asit getsthrough the raceways, we're going to get to
5 A. No, not that I'm aware of. 5 5or 6 quicker; correct?
6 Q. And nonefor viruses? 6 A. Correct.
7 A. No. 7 Q. WEe're not going to be able to raise as many
8 Q. Parasites? 8 fish?
9 A. No. 9 A. Right.
10 Q. Notesting at al with regard to the 10 Q. Soif you wereto look at the type of water
11 presence of disease in the water-quality testing 11 that you would have at a hatchery, you would want to
12 anaysisthat you did? 12 havethat water at saturation as closeto 9.0 asyou
13 A. Correct. | mentioned beforethat it's very 13 can get it; correct?
14 difficult to pull disease from water columns. 14 A. Yes
15 Q. Rignt. It'satough thing to test for? 15 Q. Youworked at the hatchery and you
16 A. Yes 16 indicated that you are familiar with -- and when | say
17 Q. Soevenif wewent down there and tested, 17 "the hatchery," the Hagerman State Fish Hatchery, and
18 wewouldn't be able to know? 18 you indicated that you are familiar with some of its
19 A. Generaly what you have to do is challenge 19 disease history; correct?
20 withthefish. You have achallenge test with fish. 20 A. Yes
21 Q. And by "chalenge," you mean wetest it on 21 Q. You alsoindicated that you are somewhat
22 thefish? 22 familiar with some diseases that Rangen has had at its
23 A. Right. 23 hatchery?
24 Q. Sowejust put it inthere and figure -- 24 A. Yes
25 and figure out what happens? 25 Q. Anddisease, in genera, isafairly common
Page 306 Page 308
1 A. Right. 1 occurrence at -- when you're dealing with fish that are
2 Q. When they die, they die? 2 being raised in a hatchery?
3 A. If they come down with anything or if they 3 A. That'scorrect.
4 pick up anything. 4 Q. And whilethey're normal, however, you
5 Q. You went through some dissolved oxygen 5 don't want to purposefully introduce diseases into your
6 measurements, and I'm not sure -- | apologize, | don't 6 hatchery, do you?
7 haveit right herein front of me, but you talked about 7 A. Trying to avoid diseases.
8 anumber of 8.0 for the dissolved oxygen. 8 Q. And you mentioned that there may be no
9 A. Right. 9 treatment for some of the diseases.
10 Q. Andyou indicated that that was acceptable 10 One of the ways that you can prevent the
11 forraising fish. 11 diseasesisjust not get them into your hatchery in the
12 A. Yes 12 first place; correct?
13 Q. Andtherangefor raising fish is somewhere 13 A. Correct. That's most desirable.
14  between saturation of 9 down to 6, maybe aslow as 5; 14 Q. Areyou familiar with PKD?
15 correct? 15 A. Yes
16 A. Right. 16 Q. WhatisPKD?
17 Q. That'sthe range at which they can live. 17 A. Prolific kidney disease. Just a bacterial
18 With the hatchery, when you're putting 18 infection.
19 water into a hatchery, the dissolved oxygen gets used 19 Q. Andit causesdeathin fish?
20 asit flowsthrough the hatchery; right? 20 A. Yes itcan.
21 A. Correct. 21 Q. Areyou aware that the Hagerman State Fish
22 Q. Sowhen you are talking about the water 22 Hatchery has had PKD?
23 that you want to have for a hatchery, we're not just 23 A. Yes
24 concerned with the level of which they can survive, we |24 Q. Areyou aware that they've had it in Tucker
25 want to have as much water as we can so that we can 25 Springs?
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1 A. They've had it in Tucker Springs water, 1 A. Youwould probably haveto, yes, isolate it
2 yes. May not necessarily be from the springs. 2 asmuch asyou could to seeif there was a disease
3 Q. But they have had more of anissue 3 transference, you know, above there. Because disease
4 recently, you understand, with PKD in Tucker Springs? | 4 could be picked up anywhere along the system, or once
5 A. I'mnot real familiar with their recent 5 they'reintheraceways. It could be birdissues. It
6 disease history. 6 could be raceways themselves could be affected.
7 Q. InMr. Budge's opening and a couple of 7 There'sanumber of places that you can pick up
8 timesit's been suggested that the problemswith this 8 disease.
9 facility arerelated to the Riley -- or with diseases 9 Q. And Mr. May --
10 inthisfacility isrelated to Riley Creek instead of 10 A. Sothe higher in the system, the better off
11 Tucker Springs. 11 you are asfar as chalenging fish to disease.
12 Are you aware that there actually are 12 Q. Gotit. And Mr. May talked about one
13 diseasesin Tucker Springs? 13 potentia disease, which is PKD.
14 A. Most of the diseases probably are. Y eah, 14 You testified earlier that some of the
15 most of the diseases are probably from Riley Creek, I'm |15 hatcheries that Fish and Game operates are 100 percent
16 guessing. 16 groundwater, which | presumeisavery clean water
17 Q. Butit'snot limited to Riley Creek? 17 source?
18 A. I'msurethat fish in Tucker Springs has 18 A. Yes
19 also broken with disease. But the source may be 19 Q. And even in those hatcheries they
20 unknown. 20 experience disease periodically?
21 Q. Haveyou done any kind of investigation to 21 A. Yes
22 find out whether there isin fact a difference between 22 Q. | believeyou also explained earlier that
23 those, whether thereis PKD in Tucker Springs? 23 you're not aware of any evidence of disease in Tucker
24 A. No. 24 Springsitsalf, even though there has been disease
25 Q. Doyou know what the link is between PKD 25 periodically down in the raceways?
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1 and bryozoans? 1 MR. MAY: Objection. | think it misstates the
2 A. No. 2 testimony.
3 Q. And soyou're not familiar with whether or 3 THE WITNESS: That is correct.
4 not the Hagerman State Fish Hatchery has done anything | 4 THE HEARING OFFICER: Overruled.
5 with regard to bryozoansin Tucker Springs? 5 Q. (BY MR. TIBUDGE): And then lastly,
6 A. Not familiar. 6 Mr. May talked to you about the reduction in dissolved
7 MR. MAY: That's al that I've got. 7 oxygen that occurs as water moves from raceway to
8 THE HEARING OFFICER: Mr. Simpson? 8 raceway.
9 MR. SIMPSON: No questions. 9 Y ou were here yesterday when Bob Hardgrove
10 THE HEARING OFFICER: Mr. Huntley, questions? |10 explained, and it'sin his report, that you can aerate
11 MR. HUNTLEY: No. 11 water between raceways or asit entersif needed?
12 THE HEARING OFFICER: Redirect, TJ? 12 A. Yes
13 13 Q. If thewater transported to Tucker Springs
14 REDIRECT EXAMINATION 14 hasaDO level of 8.0 when it arrives, would that
15 BY MR. TIBUDGE: 15 require aeration before entering the small raceways?
16 Q. I just have afew questions, Tom. 16 A. Not necessarily. 1t would be better if it
17 A. Uh-huh. 17 wasfully saturated so they could be -- that could be
18 Q. Therewas some discussion about the 18 easily done through a packed column or something to
19 difficulty of testing for diseases in the water itself, 19 help aerateit.
20 and you explained that you'd have to challenge that 20 Q. Soyou're not recommending that be
21 withfish. And | want to make sure | understood that. 21 required, but it could be doneiif it was deemed
22 Mr. May, if | understood, his explanation was that 22  necessary?
23 you'd haveto put fish in the water up in Tucker 23 A. Yes
24 Springsto find out if there were -- was disease in the 24 MR. TIBUDGE: | have no further questions.
25 water there. 25 THE HEARING OFFICER: Okay. Mr. May?
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1 MR. MAY': Nothing. 1 back to the delivery call hearing where we talked alot
2 THE HEARING OFFICER: All right. | justhavea | 2 about fish density. And you explained then, as|
3 couple of follow-up questions, Mr. Rogers. 3 understood it -- and you'll have to correct me, but
4 4 that under the Idaho Power contract Rangen is required
5 EXAMINATION 5 toraise fewer fish per square foot or per cubic foot
6 BY THE HEARING OFFICER: 6 of water than what would happen in acommercia raceway
7 Q. Will you againtell mewhat "P" in PKD 7 like Clear Springs or something like that.
8 standsfor? 8 A. Yes
9 A. Pralific. 9 Q. Okay. Sotoraisethefish at those lower
10 Q. Okay. I didn't pick it up. Thank you. 10 densitieswould not require the same degree of oxygen
11 And the other question | have relates to 11 saturation as --
12 dissolved oxygen. If one water source hasless 12 A. The oxygen would not be utilized as quickly
13 dissolved oxygen than another water source, given the 13 asif at full loadings at acommercia hatchery.
14 same quantity of water delivered, theoretically you'd 14 MR. TIBUDGE: Okay. That'sall | have.
15 beableto raiseless fish with the water with alesser 15 THE HEARING OFFICER: Okay. Follow-up, Mr. May?
16 dissolved oxygen content? 16 MR. MAY : Just one follow-up.
17 A. That's correct. 17
18 Q. And could you also deliver additional water 18 CROSS-EXAMINATION
19 at alower dissolved oxygen content to make up the 19 BY MR.MAY:
20 difference -- 20 Q. All things being equal, in other words,
21 A. Yes. 21 your density level, your flow level, you can raise more
22 Q. -- andraise morefish? 22 fishif you've got a higher dissolved oxygen content;
23 Okay. Thank you. 23 correct?
24 Okay. Based on my inquiry, any follow-ups? 24 A. Generaly, yes.
25 Mr. Budge. 25 MR. MAY: That'sall I've got.
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1 MR. TIBUDGE: Just one. 1 THE HEARING OFFICER: Okay. Thank you,
2 2 Mr. Rogers.
3 FURTHER REDIRECT EXAMINATION 3 Other witnesses?
4 BY MR. TJBUDGE: 4 MR. TIBUDGE: None for IGWA.
5 Q. Thediaogue you had with the Director, 5 THE HEARING OFFICER: Okay. All right. Shall
6 doesthat correlate with your testimony that Rangen 6 wetakeabreak, or isthere a-- do you want to push
7 presently hasarea low density in thefish it raises 7 on?
g8 for Idaho Power? 8 MR. MAY : Probably take a break to figure out
9 A. Doesthat correlate with it? Yes, it -- in 9 who's here and what we want to do.
10 away, if thewater delivered -- isthe way | 10 THE HEARING OFFICER: Okay. Let'staketen
11 understood the Director -- was 8.0, water normally 11 minutes.
12 would be coming in at 8.6, you could raise morefishin |12 (Recess.)
13 the 8.6 than you could the 8.0. 13 THE HEARING OFFICER: We're back recording after
14 The chances areif you ran that through say 14 an early morning break.
15 apacked column, you would be equal. Y ou would 15 And Rangen'sturn to begin presenting
16 probably bring it up to a-- closeto the 8.6, since 16 evidence.
17 thiswas probably only about 89 percent saturation. 17 Justin.
18 Probably the reason for that isit hasn't had an 18 MR. MAY : Director, Rangen would call Joe
19 opportunity to aerate itself. 19 Chapman.
20 | suspect that at Hagerman when they check 20 THE HEARING OFFICER: Mr. Chapman, if you'll
21 their DOs at their headrace after that has gone through 21 comeforward. Please raiseyour right hand.
22 the pond, been collected and transported to the 22 1l
23 hatchery, it's probably fully saturated again, which is 23
24 probably closeto 8.510 9.0. 24 I
25 Q. Andlet meask it thisway, and this gets 25 [l
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1 JOE CHAPMAN, 1 exhibit right next to you there. Thisis Exhibit 1138.
2 having been called as awitness by Rangen, Inc., and 2 Do you recognize that?
3 duly sworn to tell the truth relating to said cause, 3 A. Yes, | do.
4 tedtified asfollows: 4 MR. MAY: Okay. Can| approach the witness,
5 5 Director?
6 THE HEARING OFFICER: Thank you. Please be 6 THE HEARING OFFICER: Yes.
7  seated. 7 Q. (BY MR. MAY): What I'd like to start off
8 And you may examine, Mr. May. 8 with ishave you point out some of the kind of
9 MR. MAY': Thank you, Director. 9 components of your delivery system into the hatchery,
10 10 starting with | understand that there's a small
11 DIRECT EXAMINATION 11 collection box or upper collection box.
12 BY MR. MAY: 12 Could you show us where that islocated on
13 Q. Mr. Chapman, could you please state your 13 thismap.
14 nameand spell it. 14 A. Yes. Our upper election box islocated
15 A. Joe Chapman, Jo-g, C-h-a-p-m-a-n. 15 right in here (indicating).
16 Q. Where are you employed? 16 Q. And isthere some kind of an arrow or
17 A. At the Hagerman State Fish Hatchery with 17 something marking where that's located?
18 |daho Department of Fish and Game. 18 A. Yes. Right here (indicating).
19 Q. How long have you been employed there? 19 Q. Okay. Andwhat doesthat label next to it
20 A. Atthat facility, 20 years. 20 say?
21 Q. And during that time have you had the same 21 A. "ldaho Fish and Game collection box to
22 position? 22 small pipe”
23 A. Thatiscorrect. 23 Q. Sowherethat arrow indicating "ldaho Fish
24 Q. Andwhat isyour job title or position? 24 and Game collection box to small pipe" islocated, you
25 A. | am the hatchery manager. 25 havewhat I'm calling the small collection box.
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1 Q. And you've been the hatchery manager there 1 Isthat what you call it?
2 you saidfor 20 years? 2 A. Thatiscorrect. It'sthe upper collection
3 A. That's correct. 3 box for Upper Tucker Springs, and it delivers water
4 Q. What doesthat job entail? What are your 4 through our small pipeline.
5 jobduties? 5 Q. That collection box that delivers water
6 A. To-- our objectives areto raise fish for 6 intothe small pipeline, | understand that that is
7 the sportsmen of Idaho. 7 covered in some fashion.
8 Q. Andyou areresponsible for accomplishing 8 A. Thatiscorrect.
9 those abjectives for the facility? 9 Q. How isit covered?
10 A. That iscorrect. 10 A. It'saconcrete structure with wood
11 Q. Inorder to accomplish those objectives, 11 planking on the top.
12 what isit that you do specifically as hatchery 12 Q. Andthat is covered for what reason?
13 manager? 13 A. Keep out any kind of avian predators or
14 A. Basicaly, everything that entails rearing 14 just exclude animals.
15 of fish, monitoring of fish, working with fish health, 15 Q. And you exclude animals for what reason?
16 aong with evaluations for the employees, safety, 16 A. Potentia of transfer of diseases, also
17 monitoring budgets, everything that you normally have |17 plugging up the intake pipes.
18 at ahatchery. 18 Q. And | understand that you've had some
19 Q. I'dliketo start off and have you kind of 19 problem --
20 describe for us how water flows into and through your 20 A. Wehave
21 facility. Andinorder to do that, I've got an exhibit 21 Q. -- with animals clogging up the pipes.
22 that I've shown up here on the screen that was used in 22 A. Yes, we have.
23 Mr. Hardgrove's deposition earlier. | understand it to 23 Q. That small pipeline, where doesthat goin
24 bean overview of the Tucker Springsarea. Youhavea |24 the hatchery?
25 copy of it either in the binders or it may be that big 25 A. It deliverswater to our hatchery building
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1 and our nursery raceways. 1 bluethere?
2 Q. Andif I kind of zoom out here, istherea 2 A. That iscorrect.
3 way that you could show us up here where that goes? 3 Q. And | believe some previous witnesses have
4 A. Yes. lItfollowsthisroad all the way down 4 referred to that as the lower pool of Upper Tucker
5 and delivers water down below into our west sideof the | 5 Springs.
6 hatchery. 6 A. Yes
7 Q. And that west side of the hatchery, what is 7 Q. And those four perforated pipes deliver
8 located there? What parts of the facility does it 8 water, then, into your large collection box?
9 deliver water to? 9 A. Yes
10 A. We have a hatchery building with 28 nursery 10 Q. From that large collection box, the water
11 raceways. We also have anursery areawith 18 11 flowsthrough what you've called the large pipeline?
12 additional hatchery raceways. 12 A. Thelarge pipeline, correct.
13 Q. What stage of thelife cycle of fish do you 13 Q. And where does that go?
14 raiseinthose raceways and hatch? 14 A. That deliverswater to our first 16
15 A. Inthe hatchery building we get our eggs as 15 raceways, the large raceways.
16 eyed eggs, raise them to about 1 1/2 incheslong, move |16 Q. You alsoindicated that you get some water
17 them out into the nursery raceways. And then from 17 from Riley Creek.
18 those 18 raceways they get moved out into the large 18 A. Thatiscorrect.
19 Tucker Springsraceways. And from therethey go over |19 Q. Where does the water from Riley Creek go?
20 totheRiley Creek raceways, if needed. 20 A. It'sdelivered to our -- from raceways 17
21 Q. And theonly water that goes into those 21 through 24, the next eight raceways.
22 areasisfrom the small pipelinein that upper small 22 Q. And that water does not go into the Tucker
23 collection box; right? 23 Springs raceways?
24 A. Yes. 24 A. That is correct.
25 Q. And that's where the most sensitive fish 25 Q. However, you do, as| understand, have some
Page 322 Page 324
1 that you've got are located? 1 water that flows from the large Tucker Springs raceways
2 A. Correct. 2 into the Riley Creek raceways?
3 Q. Okay. Looking back at this, | understand 3 A. That isnot correct.
4 that you also get water from alarge pipeline. 4 Q. Okay. Water from Tucker Springs does not
5 A. Thatiscorrect. 5 getintotheRiley Creek raceways at all?
6 Q. Okay. Andisthat noted on this map? 6 A. It doesnot get into the Riley Creek
7 A. Yes, itis. | gotto-- sohere'sthe 7 racewaysat all.
8 intake box (indicating). We have four perforated 8 Q. Youtransfer thefish, not the water?
9 2-foot diameter collection pipes that are located right 9 A. Wetransfer the fish, not the water.
10 into that lower area of the upper springsthat collects 10 Q. We have aset of pictures that we went
11 water to flow into the large pipeline that supplies the 11 through during your deposition and we've marked as
12 first 16 raceways. 12 Exhibit 2033. And you should have a copy of thosein
13 Q. Okay. AndI'msorry. | might have screwed 13 thebindersin front of you, and |'ve al'so pulled up
14 you up by blowing this up here. 14 thefirst page of that up here on the screen. I'm
15 So the collection box to the large raceways 15 hoping that you can just walk us through again what
16 isnoted on there, and that's in the correct location? 16 partsof thefacility theserelate to. I've got on the
17 A. Correct. 17 screen thefirst page of Exhibit 2033.
18 Q. Allright. I'm sorry. Where are the 18 Thisfirst picture, what does that depict?
19 perforated pipesthat you were talking about? 19 A. That isthe origin of the Big Bend Ditch
20 A. From my understanding -- | wasn't there 20 and our upper spring.
21 when they were put in, but they are delivered right up 21 Q. Andthat kind of green gate structure
22 through here into this upper area (indicating). And 22 there, what isthat?
23 then they collect water and transfer it down into our 23 A. That isajump screen to keep fish from
24 large pipeline. 24 entering into that pool.
25 Q. Andthat areaisthe onethat's outlined in 25 Q. Soaswerelooking at this picture, if we

M & M Court Reporting Service, Inc.

(15) Pages 321 - 324

(208)345-9611(ph) (800)234-9611 (208)-345-8800(fax)



Rangen Hearing - Vol. Il
3 Juneb, 2014
Page 325 Page 327
1 wereto go down to the lower left of this picture, 1 A. Yes, asyou can see where it goes up into
2 what's down to the lower left? 2 therocksfor collection.
3 A. Thatis-- the water flows over aweir and 3 Q. Picture No. 6, what isthat?
4 goesinand joinsthe Lower Tucker Springs water and 4 A. Again, that's the source of Big Bend Ditch.
5 goesthrough the Big Bend Ditch and delivers water 5 Thewater arises right around the corner, it flows
6 there 6 through here and back toward the green screen that we
7 Q. So that fish screen is keeping fish from 7 just looked at.
8 going from the left of that picture, lower left, to the 8 Q. And so that's Upper Tucker Springs?
9 upper right? 9 A. That would be Upper Tucker Springs.
10 A. That'scorrect. 10 Q. PictureNo. 7?
11 Q. And the upper right is going towards Upper 11 A. That isasupplementation line that was
12 Tucker Springs? 12 installed to get water out of the springs and deliver
13 A. The upper right portion of the picture, the 13 it into the collection box for the small pipeline.
14 water actually flows from thisway, comes down thisway |14 Q. Sothewater that's going there in that
15 and out (indicating). 15 pipeline makes its way into the covered small
16 Q. Andwhat isthat red pipe that's located 16 collection box and then into the small pipe?
17 there? 17 A. That is correct.
18 A. Thatisjust atransfer of water for Idaho 18 Q. Thenext picture, No. 8, isthat just
19 Power and | think Henslee Hatchery across the road, 19 another picture of that pipeline?
20 Highway 30. 20 A. That is correct.
21 Q. Sowe've heard some testimony, | believe 21 Q. AndNo. 9, isthat also just another
22 from Mr. Hardgrove, about an Idaho Power water right. |22  picture of that pipeline?
23 That's where they get their water from that 23 A. Thatiscorrect.
24 red pipethere? 24 Q. What ispicture No. 10 in Exhibit 2337
25 A. That is my understanding. 25 A. Again, it'san extension of that
Page 326 Page 328
1 Q. If welook at the second page of 1 supplementation line showing where it's delivering
2 Exhibit 2033, could you tell me what that's a picture 2 water into the upper control box that delivers water to
3 of. 3 thesmall pipeline.
4 A. Again, that's the same pipe. 4 Q. Sothat structure that you're pointing
5 Q. That'sjust another view of that same red 5 thereinthe middle of the picture that that pipe goes
6 pipegoing to Idaho Power? 6 into, that's the upper collection box?
7 A. Thatiscorrect. | think they also have a 7 A. That'sfor the small pipeline, correct.
8 flow measuring device here (indicating). 8 Q. That pipe that's depicted there, the brown
9 Q. We'vegot picture No. 3 here. 9 pipe, which way does that flow?
10 Does that show you anything? 10 A. Water flowsthisway (indicating) and then
11 A. I'mthinking that individua is standing on 11 into the collection box.
12 thepipe. 12 Q. Soit'sflowing from the lower right-hand
13 Q. Okay. Picture No. 4in 2033, what is that 13 corner up towards the upper left and into the upper
14 apicture of? 14 collection box?
15 A. Again, anindividual standing on the pipe 15 A. Yes, thisway (indicating).
16 coming out of another source of the water back -- 16 Q. What ispicture No. 11?
17 there€'sanother little springs that arise back in here 17 A. Again, samething.
18 (indicating). 18 Q. That'sapicture of that same upper
19 Q. Right above where the red pipe is depicted? 19 collection box?
20 A. Correct. 20 A. That's correct.
21 Q. Andto theright of that picture, again, 21 Q. And picture No. 12, isthat just a closer
22 that'swhere Upper Tucker Springs comes out of the -- 22 shot of that?
23 A. That's correct. 23 A. That'sacloser shot of the upper
24 Q. And picture No. 5, isthat, again, another 24  collection box.
25 picture of that red pipe going to Idaho Power? 25 Q. PictureNo. 13 isjust apicture of the
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1 house or the sheds? 1 water into the large collection box. Thisis aphoto
2 A. That isan old domestic pump structure that 2 of the old dam before it blew out, 1996. And then we
3 wasinvolved in our domestic water. 3 have since moved a concrete dam behind this more
4 Q. What does picture No. 14 show? 4 permanent.
5 A. | bdieve-- 1 believethat is-- | can't 5 Q. Sothat'sthe actual lower collection box
6 tell how bigthat lineis. If it'sthe 6-inch line, 6 that takesthe water into the large pipeline?
7 that would be a photo of some water that we -- whenwe | 7 A. Thatiscorrect.
8 removed the domestic well pump, there was still some 8 Q. And so the areathat's depicted on this
9 water coming out of there. We captured that water and 9 picture would -- the picture that we looked at
10 delivered it into the supplementation line that goes 10 previoudly, it would be kind of behind that bush;
11 intothat small line, iswhat | suspect that is. 11 correct?
12 Q. Okay. And picture 15? 12 A. Thatiscorrect.
13 A. Andyes, | confirmthat iscorrect. That, 13 Q. Andthat -- in this picture that areais
14 again, is showing that line going into our 14 covered with water; correct?
15 supplementation line, again delivering water into the 15 A. Thatiscorrect.
16 upper control box. 16 Q. Isitadways?
17 Q. What ispicture No. 16? 17 A. No,itisnot.
18 A. Thisshows an option that we have to 18 Q. Infact, | believe when | visited there it
19 deliver water. |f we do not have need in the small 19 wasjust -- it was just rocky.
20 pipeline, then we can take damboards out or boardsout |20 Isit sometimes just rocks with the water |
21 of thisstructure right here, and that water flows over 21 guess flowing underneath the rocks?
22 and down into the large collection areafor the large 22 A. Thatiscorrect.
23 pipeline. 23 Q. When doesit flood? When doesit become
24 Q. Sowater that you're not using in the upper 24 covered with water?
25 collection box flows through the rocks to the lower 25 A. Itvaries, depending on seasonality. We
Page 330 Page 332
1 collection box? 1 haven't realy addressed that. | know most of last
2 A. That iscorrect. 2 winter it had water over the top. This spring, about
3 Q. PictureNo. 17? 3 three weeks ago, four weeks ago that water dropped.
4 A. Again, same picture. 4 Q. And | understand from a conversation that
5 Q. Same picture, just larger. 5 you and | had when we were standing there that you
6 What does picture No. 18 show? 6 don't know of any particular trigger or anything that
7 A. Thisisashot of the lower collection area 7 you can link whether or not it's covered with water?
8 of Upper Tucker Springs. Thisisall the collection 8 A. Thatiscorrect. I'm not sureif it'sour
9 areawith the four perforated pipes. Deliverswater 9 hatchery operations or something to do with the
10 down into this point right here (indicating), whichis 10 aguifer. | don't know.
11 theorigin of the large pipeline for those first 16 11 Q. Thenext picture, picture No. 20?
12 raceways. It also showsthe dam back behind herethat |12 A. That isastaff gauge used to measure the
13 stopsal the water or collects all the water. 13 water going over a Cippoletti weir into the Big Bend
14 Q. Sothat pipe that's going through there, 14 Ditch.
15 that pipeisgoing towards the large collection box? 15 Q. AndNo. 217
16 A. Thatiscorrect. Thisisa supplementation 16 A. Again, aclose-up of the jump screen at
17 pipeaswell that delivers water into the large control 17 that Cippoletti weir.
18 box. 18 Q. Soagain, that jump screen or what we've
19 Q. And sothelarge collection box isjust off 19 called afish screen would be keeping fish from going
20 the screen kind of above where that pipeline goes just 20 from the left of that into the right side?
21 behind the bush? 21 A. Yes
22 A. Correct. 22 MR. MAY : Director, I'd move for admission of
23 Q. What is picture 19? 23 Exhibit 2033.
24 A. Thisshowsour large collection box, a 24 MR. TIBUDGE: No objection.
25 close-up. Again, the supplementation line dropping 25 THE HEARING OFFICER: Mr. Simpson?
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1 MR. SIMPSON: No objection. 1 flow has been going on for awhile.
2 THE HEARING OFFICER: Mr. Huntley, any 2 A. Thatiscorrect.
3 objection? 3 Q. Infact, in 1995, or around then, you made
4 MR. HUNTLEY: No. 4 some changesto the facility to address the lower
5 THE HEARING OFFICER: Document marked as 5 flows?
6 Exhibit 2033 is received into evidence. 6 A. Thatiscorrect.
7 (Exhibit 2033 received.) 7 Q. What changes did you make?
8 Q. (BY MR. MAY): Joe, | understand that you 8 A. Wedidn't have enough water to raise fish
9 arefamiliar with gas or nitrogen supersaturation. 9 inthelower three sections of the hatchery on large 1
10 A. Slightly. 10 through 16, so wefilled thosein.
11 Q. Do you have any problems with that in the 11 Q. And that aso involved some kind of changes
12 Hagerman Fish Hatchery? 12 tothefacility itself to move the water around; is
13 A. Wedid have. We have solved that. We had 13 that correct?
14 an overflow gas release tube at the intake of the small 14 A. Thatiscorrect. Weinstalled pipelinesto
15 pipeline about 6-foot down to remove alot of the air. 15 convey the water from the tailrace to the settling
16 What we found isthat gas was being entrained intothe |16 pond.
17 water at that point and we were having supersaturation |17 Q. Andif 10 cfs of water was taken out of
18 issues. So we capped that and stopped that issue. 18 Upper Tucker Springs, you would be even shorter of
19 Q. And that was as the result of some kind of 19 water; correct?
20 anissuethat you had in an air valvein the pipe? 20 A. Thatiscorrect.
21 A. That isaresult of some issueswe had with 21 Q. | understood from your deposition that that
22 fish health down below. 22 may affect your ability to comply with your TMDL for
23 Q. Excuseme. Theair entrainment itself was 23 thehatchery.
24 caused by an issue with the valve; correct? 24 A. ltvery well could, if we maintained the
25 A. With the cap, correct, with the pipe. 25 same production.
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1 Q. Andwhat kind of problemsdid that cause 1 Q. And you indicated that one of your jobs was
2 with your fish? 2 toaccomplish the direct -- the objectives of the
3 A. Gas bubble disease, embolisms on the gills, 3 Department; correct?
4 those typical things you see when you have high 4 A. That's correct.
5 nitrogen supersaturation. 5 Q. And one of those objectives was the
6 Q. Andit's been described to me at some point 6 stocking of fish for sportsmen?
7 assomething like the bendsin fish. 7 A. Thatiscorrect.
8 Isthat correct? 8 Q. Would the taking of 10 cfsout of this
9 A. That's correct. 9 facility affect your ability to do that?
10 Q. Andthat's caused by the air getting pulled 10 A. Itwould.
11 into the pipe and then the gas, including the nitrogen, 11 Q. Would you be able to meet your Department's
12 getssupersaturated in the water; correct? 12 objectivesif 10 cfs of water was taken out of the
13 A. That is my understanding. 13 facility?
14 Q. Haveyou had that anywhere else in your 14 A. Wewould have to transfer fish earlier over
15 facility other than with that air valve? 15 toRiley Creek. We may be able to do it, but there may
16 A. Not to my knowledge. 16 bemorerisk involved by putting them on Riley Creek
17 Q. It'smy understanding from your deposition 17 water.
18 that the water rights that your facility has out of 18 Q. And | understand from your deposition that
19 Tucker Springs are not currently being filled. 19 you were not consulted about this plan before it was
20 Isthat correct? 20 proposed.
21 A. That iscorrect. 21 A. Plan, which --
22 Q. And they're not being filled because the 22 Q. The Tucker Springs plan that we're here
23 water in Tucker Springsistoo low? 23 taking about to transfer water from Upper Tucker
24 A. That iscorrect. 24 Springs to Rangen's facility.
25 Q. | understand also that in -- that that low 25 A. We had a meeting with our fisheries bureau

M & M Court Reporting Service, Inc.

(18) Pages 333 - 336

(208)345-9611(ph) (800)234-9611 (208)-345-8800(fax)



Rangen Hearing - Vol. Il
3 Juneb, 2014
Page 337 Page 339
1 at our work plan meeting and fisheries, | think in 1 A. | do.
2 March, where that was brought up. 2 Q. What isthis document?
3 Q. Okay. And during your deposition did you 3 A. That isadissolved oxygen measurement
4 not recall that particular meeting? 4 taken on 5/27 by our fish culturist, Daniel Anta.
5 A. | did not recall that. 5 Q. And that was 5/27/2014?
6 Q. What happened at that meeting? What was 6 A. Thatiscorrect.
7 presented to you? 7 Q. Wherewas-- | notice at the top there
8 A. Theissue was presented that we may be 8 theresamarking that says"7.6 ppm."
9 taking 10 cfs of water from Upper Tucker Springs to 9 Where was that measurement taken?
10 solveashortage at Rangen's. 10 A. | consulted with Dan, and he said that it
11 Q. And | understand from your deposition that 11 wasabout 5 feet above that green jump screen in the
12 you are not in favor of doing that; correct? 12 Big Bend Ditch.
13 A. | amnotin favor of losing 10 cfs of 13 Q. That green fish jump screen?
14 water. 14 A. Jump screen, correct.
15 Q. You should havetherein front of youin 15 Q. There'sonethat's noted there, "Large
16 those books Exhibit 2041. I've also showed it up here 16 line, 8.1 ppm."
17 onthescreen. If you can seeit well enough up here, 17 Where was that taken?
18 | canzoom in on part of it if you need meto. 18 A. That wastaken right at the -- where the
19 A. Okay. 19 water goesinto the collection box of the large
20 Q. Do you recognize Exhibit 20417 20 pipeline.
21 A. | do. 21 Q. And there's another note there, is that
22 Q. Andwhat is Exhibit 20417 22 "L5"or"LS'? | can't read it.
23 A. That was adissolved oxygen monitoring 23 A. Itwould beL5. And that was right where
24 event conducted by Doug Ramsey from Rangen'sto measure |24 the water comes out of the discharge tube right at
25 our oxygen levels. 25 large5 at the head end of the raceway.
Page 338 Page 340
1 Q. Canyoutell when thiswas done? 1 Q. Andlarge5just refersto some --
2 A. 12/20 of 2000. 2 A. Raceway.
3 Q. And thiswasto measure dissolved oxygen 3 Q. --raceway?
4 levelsat the hatchery. 4 | understand that the Hagerman State Fish
5 Do you know where the testing was done? 5 Hatchery islocated next to awildlife area of some
6 A. |think it waslisted there, but | 6 Sort.
7 cannot -- 7 A. Thatiscorrect. There's 880 acres of
8 Q. Wouldit helpif I zoom in right here? 8 wildlife management area surrounding us.
9 A. Yes. Verynice. 9 Q. Andwhereisthat located in relation to
10 So it was on the inflow of raceway No. 14. 10 the hatchery?
11 Q. Andalso, if I'm reading that right, 11 A. Itsurroundsus.
12 effluent? 12 Q. Onall sides?
13 A. From thefull flow setting pond, correct. 13 A. Onall sides.
14 MR. MAY': I'd move for the admission of 2041. 14 Q. Andthere'slots of ducksand birds and
15 THE HEARING OFFICER: Mr. Budge? 15 other animalsin that wildlife area?
16 MR. TJBUDGE: No objection. 16 A. Thatiscorrect.
17 MR. HUNTLEY: No objection. 17 Q. Do those cause you issues with your
18 MR. SIMPSON: No objection. 18 particular hatchery?
19 THE HEARING OFFICER: Okay. Document marked as |19 A. Yes, they do.
20 Exhibit 2041 isreceived into evidence. 20 Q. What do you do in order to try and deal
21 (Exhibit 2041 received.) 21 with those issues?
22 Q. (BY MR. MAY): I'm going to show you here 22 A. We have completed an enclosure around the
23 aso what's been marked as 2042. And you can either 23 wholefacility and have 2-inch chicken wire to keep out
24 |look at it here or it'sin the book in front of you. 24 thehbirds. Wevealsoinstalled what | call scare
25 Do you recognize this? 25 balls-- round, red balls -- at a couple points to move
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1 the ducks and geese around the hatchery when they fly 1 Q. Thisyear. What datawas used in order to
2 off the pond. 2 compilethisreport?
3 Q. And haveyou installed or needed to install 3 A. Let meback up. I'mthinking that may be
4 any of those balls up in Tucker Springs? 4 2013. I'mnot sure. I'd have to check with our
5 A. Wedid. Weinstaled two there aswell. 5 pathologist.
6 Q. Inorder to keep the ducks out of that 6 Q. It'seither May of 2013 or May of 2014?
7 area? 7 A. Correct.
8 A. That iscorrect. 8 Q. What data was used to compile this report?
9 Q. You mentioned that you have an enclosure 9 A. Data-- when our fish pathologist comes
10 around the facility. 10 down to do an analysis of our fish, we call our
11 That enclosure does not include Tucker 11 pathologist when we have disease problems, any issues.
12 Springs, doesit? 12 He comes down, makes a confirmation of that disease,
13 A. We have an enclosure over the Tucker 13 and we proceed to either treat; or if it's like virus,
14  Springs raceways, the small pipeline, aswell asthe 14 theresno treatment. Usually those -- that's what's
15 large pipeline raceways, enclosure. 15 indicated there.
16 Q. And my question is actually related to the 16 Q. | understand that you have disease problems
17 springs themselves, the source of the water, asopposed |17  throughout your hatchery, correct, in both the hatch
18 tothe Tucker Springs raceways. 18 house and the nursery raceways, as well as the Tucker
19 A. Correct. We have no enclosure over that. 19  Springs raceways and the Riley Creek raceways?
20 Q. | understand that like all fish hatcheries 20 Correct?
21 you have some issues with diseases. 21 A. Wedo have diseases, but they are more
22 Isthat correct? 22 limited in the hatch house. We only have usually
23 A. Thatiscorrect. 23 ichthyobodo, which is a parasite, and cold-water
24 Q. What kind of diseases do you have in your 24 bacteriain the hatchery building. I've been there 20
25 hatchery? 25 years, and we've never confirmed IHN there.
Page 342 Page 344
1 A. Wehaveviral diseases, IHN; bacterial 1 Q. And that hatch houseisfed solely from the
2 diseases, furunculosis, bacterial or proliferative 2 small pipeline?
3 kidney disease. We have cold-water bacterial disease. 3 A. That'scorrect.
4 Let'ssee. Aeromonas. Those aretheones| can 4 Q. And solely from the small, covered box?
5 recal. 5 A. That's correct.
6 We have also have parasites. 6 Q. Youdo haveissuesinyour Tucker Springs,
7 Ichthyophthirius and gyrodactilus as far as parasites, 7 thelarge outside raceways, however; correct?
8 and ichthyobodo. 8 A. Thatiscorrect.
9 Q. And I'm showing up here on the screen -- 9 Q. And those are the raceways that are fed by
10 and again, you have a copy there in front of you -- of 10 thelarge collection box?
11 what we've marked as Exhibit 2031. 11 A. That is correct.
12 Do you recognize this document? 12 Q. What issues do you havein thelarge
13 A. | do. 13 raceways, the Tucker Springs raceways?
14 Q. Andwhat is this document? 14 A. Again, the disease | mentioned before, IHN,
15 A. Thisisafish health summary report of 15 bacterial diseases, and parasites.
16 Hagerman State Fish Hatchery from January 1st of 2004 |16 Q. And one of those diseases would be what
17 to, itlookslike, May 28th, I'm assuming, '14. I'm 17 wevecaled PKD?
18 not sure. | can't seethat last letter. 18 A. Thatiscorrect.
19 Q. Ithink you can't seeit because | don't 19 Q. WhatisPKD?
20 think it's on there. 20 A. Proliferative kidney disease.
21 A. Yeah 21 Q. There's been some suggestion that the
22 Q. I looked for that too. It'syour 22 diseases are either limited to or somehow associated
23 understanding that this goes through approximately what |23 with the Riley Creek water.
24 date? 24 That's not entirely correct, isit?
25 A. May 28th of thisyear. 25 A. That isnot correct.
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1 Q. Youdoinfact have diseases from the 1 (Exhibit 2031 received.)
2 Tucker Springs water? 2 Q. (BY MR. MAY): I'm showing on the screen
3 A. Thatiscorrect. 3 herewhat's been marked as Exhibit 2040.
4 Q. l'dliketolook at page 25 of 4 Do you recognize this document?
5 Exhibit 2031. On the second entry here, I'd like you 5 A. | do.
6 tolook at the second entry on page 25. There'skind 6 Q. And what is this document?
7 of acomments section there. 7 A. ltisasummary of the water delivery
8 Can you see when this entry was created? 8 changes made to address water quality and disease
9 A. Itlookslike January 28th. 9 problems.
10 Q. Okay. And could you read for me what that 10 Q. And who created this?
11 comments section says with that particular entry. 11 A. |did.
12 A. "l sampled kidneys from five moribund fish 12 MR. MAY: Okay. Director, I'd move for
13 at the bottom screen and from five healthy fish at the 13 admission of Exhibit 2040.
14 top of theraceway. PCR positive results for 14 THE HEARING OFFICER: Mr. Budge?
15 tetracapsuloides (proliferative kidney disease) were 15 MR. TIBUDGE: No objection.
16 equal (four and four) from each group. The condition 16 THE HEARING OFFICER: Mr. Simpson?
17 has become progressively worsein Tucker Springsover |17 MR. SIMPSON: No objection.
18 thelast few years. It may require modifications to 18 THE HEARING OFFICER: Mr. Huntley?
19 the spring head box and disinfection of the pipeline to 19 MR. HUNTLEY: No.
20 remedy." 20 THE HEARING OFFICER: The document marked as
21 Q. Andif welook throughout this report, 21 Exhibit 2040 is received into evidence.
22 there are various other indications of PKD; correct? 22 (Exhibit 2040 received.)
23 A. Thatiscorrect. 23 Q. (BY MR. MAY): | cal your attention to the
24 Q. I note herethereisa-- and I'm going to 24 paragraph that isthe last paragraph of the first kind
25 look at, again, this second entry here. Thereisa 25 of section of this. It'sright above the words "Other"
Page 346 Page 348
1 column with an entry that says " Tucker Springs," 1 and then "Date unknown."
2 question mark, and then "True." 2 Could you look at that paragraph and tell
3 A. Correct. 3 me what that paragraph says.
4 Q. That indicatesthat thiswasin Tucker 4 A. Would you like meto read it?
5 Springs raceways? 5 Q. Sure.
6 A. That iscorrect. 6 A. "In 2013 we chlorinated the small Tucker
7 Q. Andinfact, | believe, at least asfar as 7 Springs pipeline. Weinstalled jump protection on the
8 I'veseen, al of the entriesthat arein this 8 outlet pipes, installed overflow tarp at Tucker Springs
9 particular report have "Tucker Springs? True." 9 damto prevent erosion, installed scare balls at the
10 A. Hedid asort for Tucker Springs 10 intake, added salt at intake rocks to kill bryozoans.
11 specifically. 11 Wedon't have confirmation from bryozoan samples taken
12 Q. Soinfact this particular report only 12 atthe springs. Positive confirmation of PKD in fish
13 dedswith diseases that you've had issuesin the 13 inracewaysfrom small and large pipeline. We removed
14  Tucker Springs raceways? 14 abeaver and flow meter from the supplementation line."
15 A. That is my understanding, correct. 15 Q. Focusing on the part of that that says
16 MR. MAY : Director, I'd move for the admission 16 "Added salt at intake rocksto kill bryozoans,"” first
17  of Exhibit 2031. 17 of all, what do you mean by "intake rocks'?
18 MR. TJBUDGE: No objection. 18 A. That areathat we noted before our upper
19 THE HEARING OFFICER: Mr. Budge? 19 collection, the lower end of the Upper Tucker Springs
20 Mr. Simpson? 20 collection pool.
21 MR. SIMPSON: No objection. 21 Q. What we've been calling the lower
22 THE HEARING OFFICER: Mr. Huntley? 22 collection box that goes to the large pipeline?
23 MR. HUNTLEY: No objection. 23 A. Correct.
24 THE HEARING OFFICER: Document marked as 24 Q. Andthat areaof rocks, that's the area of
25 Exhibit 2031 isreceived into evidence. 25 rocks that's sometimes submerged and sometimes not?
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1 A. Thatiscorrect. 1 admitted, it shouldn't be testified to, the contents.
2 Q. Why did you add salt on -- in that area? 2 THE HEARING OFFICER: Mr. May.
3 A. We suspected that there may be bryozoans on 3 MR. MAY:: Director, firgt, it hasn't been
4 therocks. Again, we had never seen them. | don't 4 offered yet. The question of whether we will or not, |
5 know what they look like. Our pathologist cameoutand | 5 haven't raised yet. 1'd liketo ask him his opinion
6 took samples that we sent to Boise State for 6 about the statement that's here and whether or not he
7 confirmation. We have not gotten anything back from 7 agreesthat there's an issue.
8 themyet. 8 THE HEARING OFFICER: We aren't digging into the
9 So it was basically a prophylactic measure 9 document itself without foundation, Mr. May.
10 just in case there were bryozoans up there that we 10 MR. MAY: Wéll, Director, this was produced at
11 could possibly kill them. 11 Mr. Chapman's deposition to us as a document that was
12 Q. Soyou'vedone-- you've had atest done 12 being provided to us by Idaho Fish and Game in response
13 for the bryozoans, but you don't have the results yet? 13 to our discovery requests. | think it's appropriate
14 A. That iscorrect. 14 that | can go through with him concerns that they've
15 Q. What isthe link between the bryozoans and 15 got at the facility and some of the restrictions that
16 PKD? 16 they'vegot. | cando it separately, but it makes more
17 A. They are the intermediate host for the 17 senseto ask it out of this particular document.
18 parasite. 18 THE HEARING OFFICER: Well, | have a couple
19 Q. Soyou are salting for bryozoansin -- near 19 concerns, Mr. May. One of them is the document has a
20 thelower collection box in order to try and deal with 20 "Draft" water mark across the front of it. So | don't
21 your PKD problem? 21 even know whether it'safina document or not. If it
22 A. Likel say, we don't have confirmation of 22 were adocument that you could establish is published
23 that. It wasaprophylactic measure just in case. 23 and held in Fish and Gamein the normal course of their
24  Whether it was effective or not, | have no idea 24 operation, even though Mr. Chapman isn't acquainted
25 Q. Right. But again, that's the reason why 25 with the document, knows nothing about it, | might be
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1 you'redoing it, because you believe that that could be 1 willingtoletitin. But I'm not even sure whether
2 theissuethat's causing your PKD? 2 thisisadocument that's being used by Fish and Game
3 A. We suspect that could be the issue. 3 aal. Soatleastright now | don't want to let it
4 Q. l'dlikeyou to look at Exhibit 2032. 4 in.
5 Do you recognize Exhibit 2032? 5 MR. MAY: Well, we can get at it adifferent
6 A. You handed that to me last week, and | have 6 way, Director, the same thing.
7 not had a chance to look at it. 7 THE HEARING OFFICER: Thank you.
8 Q. Okay. Haveyou read through it at al? 8 Q. (BY MR. MAY): The paragraph that | was
9 A. | havenot. 9 referring to there was talking about some potential
10 Q. Do you have an understanding of what it is? 10 restrictions upon where fish from the Hagerman State
11 A. Just from thetitle. 11 Fish Hatchery might be stocked.
12 Q. Okay. Andwhat isit? 12 Areyou aware of any such restrictions?
13 A. It'sa"Strategic Plan for Maintenance and 13 A. lam.
14 Reconstruction of Idaho Department of Fish and Game |14 Q. And what are those restrictions?
15 Resident Fish Hatcheries." 15 A. We cannot stock fish that have had IHN into
16 Q. I'dliketo focus on aparagraph here, the 16 noninfected waters that have not been stocked before.
17 last paragraph -- 17 Wearelimited to areasin the state where we can stock
18 MR. RANDY BUDGE: Isthisin evidence? 18 our fish.
19 Q. (BY MR. MAY): -- of page 4 on this 19 Q. Okay. Andwhat areas are those that you're
20 exhibit, of the fourth page of Exhibit 2032, the last 20 limited to?
21 paragraph there. 21 A. Oh, it'sthroughout the state. There's
22 Can you read that paragraph for me. 22 certaindrainage. It'sthe Ellisdrainage limited.
23 MR. TJBUDGE: Objection, Director. This 23 But we stock fish al the way up north of Moscow,
24 document has not been admitted into evidence and 24 |daho, south, east, west throughout the state. But
25 there'sobviously no foundation for it. Until it's 25 there are certain rangesthat do not have -- where we
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1 have not historically stocked IHN fish or fish with 1 CROSS-EXAMINATION
2 New Zealand mud snails that we cannot stock. 2 BY MRTJBUDGE:
3 Q. Haveyou made or are you aware of any 3 Q. Mr. Chapman, we're going to have you turn
4 recommendation for the areathat is surrounding those 4 to Exhibit 2013. That's the series of photographs that
5 rocksinthe lower pool of Upper Tucker Springsto be 5 wewent through earlier.
6 enclosed in some fashion? 6 MR. MAY': It's 2033.
7 A. | have suggested it to our manager that we 7 Q. (BY MR. TIBUDGE): 2033. | apologize.
8 enclosethat upper springs. Right now it's budgetary 8 Page19. You know what may be even easier isif you
9 issuesthat prevent us from doing so. 9 turninthe other exhibit book of IGWA's exhibits and
10 Q. And why are you recommending that that be 10 turnto Exhibit 1111. That's the SPF Engineering
11 enclosed? 11 report. Thiswas, I'll represent to you, a photograph
12 A. Good hatchery protocol involves covering 12 taken by Bob Hardgrove or one of his associates at SPF
13 the springs so ho animals can get in. 13 Engineering. You'll seeit'sgot labels on it of the
14 Q. And the only reason that you haven't done 14 Fish and Game collection box.
15 it right now, asfar asyou're concerned, is alack of 15 Do you recognize the area depicted in that
16 money? 16 photograph?
17 A. That iscorrect. 17 A. |do.
18 MR. MAY: Thank you. That'sall I've got. 18 Q. And that collection facility identified as
19 THE HEARING OFFICER: Okay. 19 the IDFG collection box, is that what you've been
20 MR. MAY : Oh, one second. 20 referring to today as the large collection box?
21 | apologize. It'sjust been pointed out 21 A. That'scorrect.
22 that | did not offer Exhibit 2042. 22 Q. And we reviewed some photographs of water
23 Is that right, Garrick? 23 inthe areawhere we see these white rocks. And -- but
24 THE HEARING OFFICER: My notes show that there |24 | understand your testimony correctly that the Upper
25 was one of those exhibits that had not been offered. 25 Tucker Springsis dammed to pool water in that
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1 Let mejust look. 1 location.
2 Yes, 2042 is not offered. 2 A. That's correct.
3 MR. MAY:: Director, I'd like to offer 3 Q. And the pooling of water allows the surface
4 Exhibit 2042, which is the dissolved oxygen readings 4 water in that area to seep into some perforated pipes
5 from February 27th. 5 that are buried?
6 THE HEARING OFFICER: Okay. Mr. Budge? 6 A. That's correct.
7 MR. TIBUDGE: Could you pull it up, please? 7 Q. And also allows water to flow by surface,
8 MR. MAY: Sure. 8 flow directly into the collection box; is that right?
9 MR. TJBUDGE: No objection. 9 A. That'scorrect.
10 THE HEARING OFFICER: Mr. Simpson? 10 Q. And then you testified that one way to
11 MR. SIMPSON: No objection. 11 improve the security of this area, what the engineer
12 THE HEARING OFFICER: Mr. Huntley, any 12 referred to as biosecurity, but one way to keep animals
13 objection? 13 out would be to enclose this some way to prevent
14 MR. HUNTLEY: No. 14 rodents and the like from getting in?
15 THE HEARING OFFICER: Okay. The document marked |15 A. That's correct.
16 asExhibit 2042 isreceived into evidence. 16 Q. Do you think that would maybe improve
17 (Exhibit 2042 received.) 17 the-- or decrease the likelihood of disease getting
18 THE HEARING OFFICER: Thank you for the cleanup, |18 into this water supply?
19 Mr. May. 19 A. ltvery well could.
20 TJor Randy, cross-examination? 20 Q. Okay. Butit's not something that Fish and
21 MR. TJBUDGE: Yeah. 21 Game has done historically.
22 Justin, could you pull up Exhibit 2013 and 22 Have there been coveringsin past years?
23 goto page 19. 23 A. We have actually right about where the
24 THE HEARING OFFICER: Which exhibit, Mr. Budge? |24 second arrow is-- infact I'll point it out here --
25 I 25 wevetaken somevinyl lining and instaled it right in
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1 through herein the past just to keep sunlight down and 1 losewater of having to move fish to the Riley Creek
2 prevent alot of growth in snail with the potential of 2 raceways Sooner.
3 New Zealand mud snails getting up there. And we've 3 Isthat because the Riley Creek water is of
4 never seen New Zealand mud snails up there, but itwas | 4 lower quality than the Tucker Springs water?
5 just, again, a prophylactic measure that we took. But 5 A. That is because we would be maxed out on
6 that'sthe only enclosure we've ever done. 6 our densities and flows in the Tucker Springs, and we
7 Q. Okay. Fair enough. You mentioned that at 7 would just have to move them over where we have
8 onetimeyou had an issue with nitrogen supersaturation | 8 available water and decrease densities and loadingsin
9 that resulted from air entrainment. And | wasn't clear 9 those Tucker Springs raceways.
10 wherethat air entrainment occurred. 10 Q. Okay. Andthe Riley Creek water islower
11 Could you explain that to me again. 11 quality than Tucker Springs water?
12 A. Yes. Ontheentrance to the small pipeline 12 A. ltisat certain times of the year. It
13 about probably 8 feet to 10 feet down on that line, we 13 aso hasfishin the water source, and it was suggested
14 have atube, about a probably 4-inch diameter tube, 14 earlier anything that the Hagerman National Hatchery
15 that alowsair to go from the pipeline and escape. We |15 has asfar as diseases could be transported down to our
16 did not realizeit was pulling it down. 16 facility.
17 Q. | see. Sothiswas something that didn't 17 Q. And that'swhy you use only Tucker Springs
18 happen with the large pipe down here, but with the 18 water in your rearing and hatching house?
19 small pipethat isup higher? 19 A. That'scorrect.
20 A. That'scorrect. 20 Q. Youtestified about the number of diseases
21 Q. Andyou were ableto correct that problem? 21 that you've experienced over the yearsin the Fish and
22 A. Yes, wedid. 22 Game hatchery. We heard that probably all hatcheries
23 Q. Therewas some mention of TMDLs. And if 23 experience disease from time to time.
24 you had less water to run through the raceways there 24 | assume that's something you'd agree with?
25 therewould be, | guess, less dilution of the load 25 A. 1 would.
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1 that'sthere? 1 Q. Andit'sanormal practice of hatchery
2 A. That's correct. 2 management to treat for those diseases and respond to
3 Q. Youdalsoberaising fewer fish, | take 3 them?
4 it? 4 A. That is correct.
5 A. That isprobably correct also. 5 Q. You mentioned that there's certain
6 Q. Okay. Which would reduce the load? 6 limitations on fish with certain diseases that you can
7 A. Thatiscorrect. 7 stock in certain waterways; is that right?
8 Q. Soyou'renot in aposition to opine one 8 A. Yes.
9 way or the other whether that would impair your ability 9 Q. But generally speaking, you are ableto
10 tomeet your TMDL requirement? 10 stock the fish that you rear in waterways throughout
11 A. If we had to maintain production at current 11 the state?
12 levels, it would. If we could reduce production, we 12 A. Correct, in certain waters.
13 don't know. 13 Q. Any fishthat didn't have IHN or the mud
14 Q. Andyou testified at your deposition that 14 snail could be stocked in any water throughout the
15 you could reduce production if you could offset it 15 state?
16 somewhere else by maybe picking up production at a 16 A. I'mnot certain of that. We have not done
17 different facility? 17 that. We have fish that have not had IHN that we il
18 A. That iscorrect. 18 did not want to assume that they were going to be free
19 Q. Andisit your understanding that part of 19 of those diseases when we stock them. So again, kind
20 thearrangement between IGWA and Fish and Gameisthat |20 of the safety precaution, we have not done that.
21 if this project is approved and is constructed that 21 Q. How many fish do you stock annually from
22 loss production at this hatchery will in fact be offset 22 the Hagerman State Hatchery?
23 at another hatchery? 23 A. ltvaries. Four yearsago it was about
24 A. That ismy understanding. 24 800,000 catchables and 2 to 3 million fingerlings.
25 Q. Okay. You expressed concern if you did 25 Right now we're at about 565,000 catchablesand 1 to
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1 2 million fingerlings. 1 coming out of the National Fish Hatchery?
2 Q. Okay. And these arefish that you're 2 A. That'swhat we suspect.
3 stocking for sportsmen to catch? 3 MR. MAY: That'sall I've got.
4 A. Thatiscorrect. 4 THE HEARING OFFICER: Recross, Mr. Budge?
5 Q. So despite the diseases you've experienced, 5 MR. TIBUDGE: Just afew.
6 andyou've been ableto treat those, at least to the 6
7 extent to enable you to put them out for sportsmen to 7 RECROSS-EXAMINATION
8 catch in Idaho's waterways? 8 BY MR. TJBUDGE:
9 A. Thatiscorrect. 9 Q. You're not aware of any disease that's been
10 Q. How long has the Hagerman State Hatchery 10 found in the water source right at the collection box
11 been producing fish for sportsmen? 11 for the upper pipe?
12 A. | want to say 1948, something around there. 12 A. We have not found --
13 Q. And thefish that are raised today, those 13 MR. MAY: Beyond the scope of direct --
14 are going to be planted for sportsmen to catch? 14 MR. TJBUDGE: He was just asking about disease.
15 A. That's correct. 15 MR. MAY': -- or scope of cross.
16 MR. TJIBUDGE: | don't have any further 16 THE HEARING OFFICER: Overruled. It'sclose
17 questions. Thank you. 17 enough.
18 THE HEARING OFFICER: Mr. Simpson? 18 Q. (BY MR. TIBUDGE): You can go ahead and
19 MR. SIMPSON: No questions. 19 answer.
20 THE HEARING OFFICER: Mr. Huntley? 20 A. We have not found any diseasesup in the
21 MR. HUNTLEY: No questions. 21 water source itself.
22 THE HEARING OFFICER: Redirect, Mr. May? 22 Q. Soto your knowledge, there's nothing that
23 I 23 would prevent this source of water from being used to
24 I 24 raisefish at Rangen'sfacility either?
25 I 25 A. That is correct.
Page 362 Page 364
1 REDIRECT EXAMINATION 1 MR. TIBUDGE: Nothing further.
2 BY MR.MAY: 2 THE HEARING OFFICER: Okay. Any questions,
3 Q. You mentioned in response to some of 3 Mr. Simpson?
4 Mr. Budge's questions that all hatcheries have 4 MR. SIMPSON: No questions.
5 diseases; correct? 5 THE HEARING OFFICER: Mr. Huntley?
6 A. Yes. AndI should clarify that. Most 6 MR. HUNTLEY: | have a couple.
7 hatcheries have diseases. 7
8 Q. And you treat them as best you can? 8 RECROSS-EXAMINATION
9 A. Thatiscorrect. 9 BY MR.HUNTLEY:
10 Q. One of the ways that you treat them is not 10 Q. During the, say, from February through May,
11 to get themin the first place; correct? 11 because of the shortage of water that you have, do you
12 A. That iscorrect. 12 receive water from the Big Bend Ditch?
13 Q. So one of the primary preventative measures 13 A. Yes, wedo.
14 for diseasesin your hatchery isto keep them out of 14 Q. Approximately how many cfs?
15 your hatchery? 15 A. ltvaries. Thisyear | think we had 4
16 A. That iscorrect. 16 additiona cfsthat the Big Bend Ditch delivered to us.
17 Q. Andin fact, one of the issuesthat you 17 Q. And that isdelivered during the three or
18 havewith Riley Creek isthe fact that, as you just 18 four months before Big Bend irrigates, usesit for
19 said, you get whatever'sin the Hagerman National Fish |19 irrigation --
20 Hatchery because that's second-use water from them; 20 A. That's correct.
21 correct? 21 Q. -- asto supplement your supply to raise
22 A. That iscorrect, the potential existsto 22 thefish--
23 et that disease. 23 A. Thatiscorrect.
24 Q. And that's because the diseases are making 24 Q. -- beforethey go out to the ponds and
25 their way into your facility through the water that's 25 streams?
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1 A. That is correct, during your heightened 1 FURTHER REDIRECT EXAMINATION
2 production months. 2 BY MR.MAY:
3 MR. HUNTLEY': No other questions. 3 Q. Mr. Chapman, you responded that you're not
4 THE HEARING OFFICER: Okay. 4 aware of any particular disease in the Tucker Springs
5 MR. TJBUDGE: Director. 5 thanthat lower pool.
6 MR. MAY: Can | have a couple of follow-up after 6 Areyou aware of any tests that have been
7 Mr. Budge's? 7 done?
8 MR. TIBUDGE: You can go first. Y ou might 8 A. | amnot, that | can recall.
9 answer them. 9 Q. You're not aware of any testing, positive
10 MR. MAY : | probably won't because | think you 10 or negative, for those diseases other than the bryozoan
11 responded to him, but | can go in whatever order you 11 teststhat we talked about; correct?
12 want. 12 A. That's correct.
13 THE HEARING OFFICER: | guess | wasready to say |13 Q. Andyou don't have the results of that
14 weredone. 14  test?
15 What's the reason for the follow-up? 15 A. Thatiscorrect.
16 MR. TJBUDGE: We just wanted to follow up on 16 MR. MAY: That'sal that I've got, Director.
17 the Big Bend Ditch questions. 17 Thank you.
18 THE HEARING OFFICER: Oh. 18 THE HEARING OFFICER: Mr. Budge --
19 MR. MAY': | wanted to follow up on Mr. Budge's. |19 MR. TJBUDGE: Nothing further.
20 THE HEARING OFFICER: So we're reopening all of |20 THE HEARING OFFICER: -- questions about the Big
21 the examination now? My take was, Mr. May, that 21 Bend?
22 Mr. Budge's question was not outside the scope. We 22 MR. TIBUDGE: Maybe for my own curiosity.
23 were talking about diseases again. 23 [l
24 MR. TIBUDGE: Oh, no. | think there wasjust a 24 ]
25 question to follow up on Mr. Huntley's questions about |25 ///
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1 theBig Bend Ditch. 1 FURTHER RECROSS-EXAMINATION
2 THE HEARING OFFICER: No, Mr. May wantstodelve | 2 BY MR. TIBUDGE:
3 into now your questions that were asked as well. 3 Q. Mr. Chapman, could you -- where does the
4 MR. TIBUDGE: Oh. 4 water from Big Bend Ditch come that you're using? You
5 THE HEARING OFFICER: | don't want any more 5 may have explained it in those photographs, but |
6 examination. | think we have enough from Mr. Chapman. | 6 didn't make that connection there.
7 Thank you, Mr. May. 7 A. Yes. Anditwasn'trealy clear. Onone
8 Mr. Chapman, you're finished. 8 of the photographs, if you recall that jump screen,
9 MR. MAY': Your Honor -- or, Director, | guess 9 abovethat about probably 20 feet we haveinstalled a
10 Mr. Budge was allowed to ask aquestion about testing |10 gate and a supplemental pipe that will deliver water
11 that was donein Upper Tucker Springswhich wasclearly |11 down to our large springs only.
12 beyond what we were talking about. And | guess| think |12 There's another supplementation line that
13 | would like the chance to ask a couple of questions 13 actually comes up in the springs and delivers that we
14 with regard to that testimony. 14 showed that delivers water into the small pipeline.
15 THE HEARING OFFICER: | don't know. What'sthe |15 Q. And sowhen | wastalking to you, we were
16 pleasure of the parties? | don't want to be an 16 looking at a photograph in the SPF report.
17 obstructionist. 17 Is this pipe shown in Figure 2 the one
18 MR. MAY: And | don't want to be difficult 18 you'rereferring to?
19 either, Director. But it raises some questions. 19 A. That'scorrect.
20 THE HEARING OFFICER: All right. Let'sget it 20 Q. Okay. So the -- your upper -- your lower
21 in. About five to ten minutes. 21 pond collection box for the upper pipe, it gets water
22 MR. MAY: | don't have that long. 22 from this pond here and it also can get the Big Bend
23 THE HEARING OFFICER: Mr. May. 23 water from the upper pond?
24 I 24 A. That'scorrect.
25 I 25 MR. TJBUDGE: Nothing further.
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1 THE HEARING OFFICER: The only other subject 1 As between the stipulation between Buckeye
2 that piques my interest is whether there's a water 2 Farmsand IGWA, we would note the following have been
3 right for that early diversion, but | don't want to ask 3 dipulated to.
4 any questions. Thank you, Mr. Chapman. 4 First, the parties would stipulate to the
5 Okay. | would like to take a brief break 5 admission of Buckeye Exhibits 4000 through 4005.
6 again because | have acouple of ordersrelated to 6 Second, the parties, that is IGWA and
7 motionsin limine that | need to sign and distribute to 7 Buckeye Farms, would stipulate that based upon
8 theparties. So let'scome back about 11:00, if we 8 historical flowsin Riley Creek and diversion records,
9 can. Thanks. 9 asdepicted in Exhibit 4005, the second mitigation
10 (Recess.) 10 plan, if developed, will in fact reduce flows available
11 (Mr. Henslee joins the proceedings.) 11 to Buckeye's Hunt Ditch water rights identified in
12 THE HEARING OFFICER: Okay. We'reontherecord |12  Exhibits 4000 through 4004 at some times during the
13 again after alate-morning recess. 13 year Or years.
14 And | recognize with the help of 14 Third, stipulate that such reductions would
15 Mr. Huntley that Mr. Henslee, Mike Henslee, of 15 have to be mitigated prior to the development of the
16 Salmon -- let's see, isit Salmon Falls or Salmon 16 second mitigation plan, if approved.
17 River? 17 And fourth, that based upon Exhibit 4005
18 MR. HENSLEE: Salmon Falls Land & Livestock. 18 the parties do not dispute that Buckeye has and would
19 THE HEARING OFFICER: Okay. SamonFallsLand& |19 put water provided at the Buckeye Ditch diversion under
20 Livestock. 20 existing flows or amitigation plan to beneficial use
21 Mr. Hendlee, thanks for coming today. 21 during times of need.
22 And the parties have agreed that he can 22 That's what's been proposed. Buckeye would
23 participate as a party in thismatter. Coming late | 23 accept those terms, as I've recited them into the
24 am -- and particularly because he's representing a 24 record. And | would then turn it to Mr. Budge.
25 corporate entity, I'll allow him to participate. 25 MR. RANDY BUDGE: IGWA would so stipulate and
Page 370 Page 372
1 But the participation will be limited to 1 agreewith Buckeye.
2 thewitnesses that are called, Mr. Hendlee, and your 2 THE HEARING OFFICER: Okay. Comments, Mr. May?
3 own testimony. 3 MR. MAY:: Your Honor, we have discussed this as
4 Then we have a couple of stipulations that 4 well, and we agree to the stipulation with one
5 | anticipate will be read into the record. 5 reservation with regard to the third portion of it.
6 And I'm also anticipating, since you're at 6 The stipulation which reads, " Stipul ate
7 theroster or the pulpit or whatever it is you want to 7 that such reductions would have to be mitigated prior
8 preach from, Mr. Simpson, that you're presenting today 8 to the development of the second mitigation plan." And
9 those stipulations, or at least one. 9 the qualification there being that Rangen reserves the
10 MR. SIMPSON: Yeah, | won't preach. I'll leave 10 right to continue to object to the approval of a
11 that to others. 11 mitigation plan prior to dealing with those issues of
12 THE HEARING OFFICER: Okay. 12 injury.
13 MR. SIMPSON: But | will make a statement. 13 But with that qualification, we agree to
14 THE HEARING OFFICER: Okay. All right. Thank |14 the admission of the exhibits and the rest of the
15 you. Mr. Simpson, go ahead. 15 dtipulation.
16 MR. SIMPSON: Thank you, Mr. Hearing Officer. 16 THE HEARING OFFICER: Okay. What | hear you
17 John Simpson again for Buckeye Farms. 17 saying, Mr. May, isthat you don't want this
18 And | would liketo read into the record a 18 dtipulation to somehow compromise your ability to
19 proposed stipulation between Buckeye Farms and IGWA |19 challenge the mitigation plan that's now before the
20 regarding certain matters with respect to their water 20 Director and the Department.
21 rights. Andso I'll do so, and then look for counsel 21 Isthat what I'm hearing?
22 for IGWA to acknowledge their agreement with that. And |22 MR. MAY: Exactly.
23 I'll give them an opportunity, since we only have one 23 THE HEARING OFFICER: Okay.
24 copy, maybewell shareit as| read through it. Maybe |24 MR. MAY: We don't want to waive any arguments
25 that's abetter way to go about it. 25 by this, but we agree to the admission of the exhibits.
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1 Weagreeto the stipulation that they're short. 1 THE HEARING OFFICER: Okay.
2 THE HEARING OFFICER: Okay. And| dontsee | 2 MR. MAY: And 2048 and 2049 are separate
3 that the parties would have -- take issue with the 3 gspreadsheetsrelated to water rights on Riley Creek and
4 particular reservation that you've placed. 4  Tucker Springs.
5 Mr. Simpson? 5 THE HEARING OFFICER: Okay.
6 MR. SIMPSON: No, your Honor, other than | 6 MR. HAEMMERLE: Director, can we have a
7 probably won't leave immediately. But if | could be 7 two-minute break?
8 excused, perhaps at the lunch break, | would appreciate 8 THE HEARING OFFICER: Sure. That would be fine.
9 that. 9 | mean let's go off the record.
10 THE HEARING OFFICER: Sure. 10 (Recess.)
11 MR. SIMPSON: Other than | might not provide 11 THE HEARING OFFICER: Mr. May.
12 that beverage. 12 MR. MAY: With the stipulation to the admission
13 MR. RANDY BUDGE: We intended that aspart of |13 of those exhibits, we can then avoid calling
14 the dtipulation. 14 Dr. Brockway.
15 THE HEARING OFFICER: Aslong as all conditions |15 THE HEARING OFFICER: Okay. And thisisall --
16 precedent are satisfied. Okay. 16 MR. MAY': | guess we need to discuss with Randy
17 MR. MAY': Director. 17 that I've correctly --
18 THE HEARING OFFICER: Yes, Mr. May. 18 MR. RANDY BUDGE: We accept that.
19 MR. MAY: We have also got a stipulation between |19 MR. MAY': -- correctly set that out.
20 IGWA and Rangen with regard to the admission of 20 THE HEARING OFFICER: Okay. Mr. Budge.
21 exhibits, aswell as a stipulation with regard to the 21 MR. RANDY BUDGE: Okay. Arewe back on?
22 caling of Dr. Brockway. 22 THE HEARING OFFICER: We are back on the record.
23 We have agreed to the admission of the 23 MR. RANDY BUDGE: IGWA would accept Rangen's
24 following exhibits: 2016, 2017, 2047, 2048, and 2049. 24 offer that Dr. Brockway not testify and to the
25 And based upon that stipulation, Rangen 25 admission of Exhibits -- the four listed 2016, 2047,
Page 374 Page 376
1 then can agree to avoid calling Dr. Brockway, so we 1 2048, and 2049.
2 won't need to call him. 2 MR. MAY: Did we get 20177
3 THE HEARING OFFICER: Can you just summarizefor | 3 MR. RANDY BUDGE: And 2017. Excuse me. Yeah.
4 mewhat these exhibits are, Mr. May. 4 THE HEARING OFFICER: Okay. They'rereceived
5 MR. MAY: Sure. But I'll have to get some notes 5 into evidence.
6 todothat. | dont... 6 (Exhibits 2016, 2017, and 2047-2049
7 THE HEARING OFFICER: | just want to know what | 7 received.)
8 theexhibits are for my own benefit -- 8 THE HEARING OFFICER: We want some
9 MR. MAY: Sure. 9 clarification, | guess, Mr. Simpson, on the stipulation
10 THE HEARING OFFICER: -- sothat | cango back |10 of exhibitsthat were stipulated to, because as | heard
11 andlook at them. 11 the presentation what we referred to was 4000 and 4005,
12 MR. MAY: Yeah. And | just grabbed the list. 12 but then there was a later reference to 4000 through
13 THE HEARING OFFICER: Okay. Thank you. 13 4005. AndsolI'm --
14 MR. MAY : Exhibit 2016 is the settlement 14 MR. SIMPSON: Yes, Mr. Director. The
15 agreement of the Idaho Fish and Game protest to Buckeye |15 stipulation between IGWA and Buckeye Farms are for
16 Farms water rights 3687 dash 85. 16 Exhibits 4000, 4001, 4002, 4003, 4004, and 4005.
17 The 2017 is the Idaho Fish and Game's 17 THE HEARING OFFICER: Okay. Great. And they're
18 protest to that same water right. 18 received into evidence.
19 24- -- 2047 is an analysis that was 19 (Exhibits 4000-4005 received.)
20 prepared by Dr. Brockway. And. 20 THE HEARING OFFICER: Because you've reduced it
21 THE HEARING OFFICER: Of? 21 towriting, isit possible that you can submit it in
22 MR. MAY: Of water rights. 22 some form to the Director into the record?
23 THE HEARING OFFICER: On Tucker Springsand |23 MR. RANDY BUDGE: That's correct.
24 Riley Creek? 24 MR. SIMPSON: Okay. Y eah.
25 MR. MAY: Yes. 25 THE HEARING OFFICER: Okay. And everybody has a
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1 copy of the orders now regarding the motionsin limine. 1 A. | report to the Department of Water
2 Andtheresonerestriction, as| understand it, that 2 Resources and to the board, the € ected board of the
3 cameout of the motion. And it wasrelated to the 3 Water District.
4 admission of the letter that was discussed that was 4 Q. Andwhat are your duties as watermaster for
5 distributed to the parties sent by IGWA to the other 5 36A?
6 parties/protestantsin the matter. 6 A. My duties are to administer and deliver the
7 So the Director won't receive the letter 7 water that's available to the water rights within the
8 into evidence, based on my review of the letter. 8 District.
9 And are there questions? | suppose we 9 Q. Doesyour -- does 36A essentially cover the
10 could talk about it. | don't intend to change the 10 Hagerman Valley?
11 ruling. 11 A. 36A isadl thetributariesinto and from
12 Are we ready for the next witness, 12 Billingsley Creek and Riley Creek. Soyes, it
13 Mr. Haemmerle? 13 generaly covers the entire Hagerman Valley.
14 MR. HAEMMERLE: We are, Director. Rangenwould |14 Q. Okay. Youinfact administer water coming
15 cal Frank Erwin. 15 out of Tucker Springs and Riley Creek?
16 THE HEARING OFFICER: Okay. Mr. Erwin, come |16 A. Yes, | do.
17 forward, please. Raise your right hand. 17 Q. Frank, Justin has pulled up Exhibit 1138.
18 18 Do you generally recognize the area that's
19 FRANK CLARENCE ERWIN, 19 depicted in Exhibit 11387
20 having been called as awitness by Rangen, Inc., and 20 A. Yes, | do.
21 duly swornto tell the truth relating to said cause, 21 Q. Isthat the Upper Tucker Springs and the
22 tedtified asfollows: 22 lower Upper Tucker Springs area?
23 23 A. Let meask you this. Do you have a
24 THE HEARING OFFICER: Thank you, Frank. Havea |24 photograph | could look at here on the table? I'm not
25 sed. 25 ableto seeit well enough to...
Page 378 Page 380
1 Mr. Haemmerle. 1 Yes, itis. | agree.
2 2 Q. Frank, the last time you testified, | think
3 DIRECT EXAMINATION 3 you came here with abook for Billingsley Creek area.
4 BY MR.HAEMMERLE: 4 Do you recall that?
5 Q. Good morning, Mr. Erwin. 5 A. Yes, dir.
6 A. Good morning. 6 Q. Doyou have asimilar book for the Tucker
7 Q. Frank, please state your full name, 7 Springs/Riley Creek source?
8 gpelling your last name for the record. 8 A. Yes | do.
9 A. Frank Clarence Erwin, E-r-w-i-n. 9 Q. Justin, can you pull up Exhibit 2006.
10 Q. Frank, aswe go through thistoday, I've 10 Frank, we've pulled up Exhibit 2006A.
11 provided you alaser pointer up there. And the top 11 Do you recognize that document?
12 buttonisthe pointer. It'sthat thing that looks like 12 A. Yes | do.
13 apenthat'sright in front of you. It'srightin 13 Q. Isthat the cover sheet for what we call
14 front of you, Frank. 14 your book for the Riley Creek/Tucker Springs complex?
15 See that thing? 15 A. Yes itis.
16 A. Oh, this. 16 Q. Frank, we've marked your book
17 Q. Thanks. 17 Exhibits 2006A through | -- H. I'm sorry. Frank, I'll
18 Frank, would you please state what your 18 represent to you that we have marked your so-called
19 occupationis. 19 book for the Riley Creek/Tucker Springs complex as
20 A. I'mthe watermaster for Water District 36A. 20 Exhibits 2006A through I. And you brought that with
21 Q. And, Frank, how long have you been the 21 you during your deposition.
22  watermaster for 36A? 22 Do you remember that?
23 A. Since 1994. 23 A. Yes, | did.
24 Q. And who do you report to asthe 24 Q. We had that whole book copied.
25 watermaster? 25 Do you recall that?
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1 A. Yes, sir. 1 andthelarge pipe?
2 MR. HAEMMERLE: At thispoint in time, Director, | 2 A. Yes, sir.
3 I'd offer Exhibit 2006A through I. 3 Q. If you could, Frank, with your laser
4 MR. RANDY BUDGE: Counsel, we have no objection | 4 pointer kind of show where each one of those diversions
5 tothose exhibits. | think maybe to expedite matters, 5 arelocated. It'sthe top button.
6 | assume that you want to use for this witness 6 A. That would be the small pipe (indicating)
7 Exhibits 2000A (sic) through | and all the way through 7 rightinthat area, and the large pipe isdown in this
8 2014, various water right records. 8 areahere (indicating).
9 MR. HAEMMERLE: That is correct. 9 Q. And you keep flow records or flow records
10 MR. RANDY BUDGE: Wewould just stipulateto the |10 are kept for each and every one of those diversions;
11 admission of all of those so we can -- 11 correct?
12 MR. HAEMMERLE: Actually, Counsel, that's 12 A. Yes, they are.
13 probably -- yeah, 2014. 13 Q. If wecould pull up Exhibit 2008.
14 So, Director, with that, we would offer 14 Frank, you should have a book of exhibits
15 2006A through I, aswell as 2007 through 2014. 15 infront of you. Thefirst onewe're pulling up
16 THE HEARING OFFICER: Okay. Mr. Simpson, any |16 Exhibit 2008.
17 objection? 17 (Mr. Simpson leaves the proceedings.)
18 MR. SIMPSON: None. 18 Q. (BY MR.HAEMMERLE): Do you see that
19 THE HEARING OFFICER: Mr. Huntley, any 19 document, Frank?
20 oObjection? 20 A. Yes, dir.
21 MR. HUNTLEY: None. 21 Q. What does 2008 purport to be?
22 THE HEARING OFFICER: Mr. Henslee, any 22 A. That isthe annual summary for the Water
23 objection? 23 Digtrict that is submitted to the Department on an
24 MR. HENSLEE: None. 24 annual basis, and it isfor the Big Bend Ditch Upper
25 THE HEARING OFFICER: Okay. Thedocuments |25 Tucker diversion.
Page 382 Page 384
1 marked as Exhibits 2006A through 20061 and 2007 through | 1 Q. Who keeps these particular measurements or
2 2014 arereceived into evidence. 2 who takes these particular measurements?
3 (Exhibits 2006A-20061 and 2007-2014 3 A. These measurements are taken weekly by a
4 received.) 4 designated individua by the Big Bend Ditch Company.
5 Q. (BY MR.HAEMMERLE): Frank, I'vepulledup | 5 These particular readings were probably taken by Leo
6 Exhibit 1138, and you should have a photograph before | 6 Ray or they may have been taken by Bud Huntley or a
7 you. We're going to talk about various diversions 7 representative of the ditch company.
8 throughout your testimony. One of the diversions| 8 Q. And Exhibit 8 (sic), Frank, isasummary of
9 want to talk about is the Big Bend Ditch Upper Tucker 9 water flowsfor the Big Bend Ditch diversion for the
10 Springsdiversion. 10 year 20137
11 A. Yes, sir. 11 A. Yes, itis.
12 Q. Isthat depicted in Exhibit 1138? 12 Q. Frank, do you know the authorized -- what
13 A. Yes, sir. 13 theauthorized diversion is, total diversion isfor the
14 Q. Isthat diversion generally located in that 14 Big Bend Ditch upper springs?
15 areathat | have alaser pointer to? 15 A. For Upper Tucker the authorized diversion
16 A. Yes, itis. 16 would be 20 cubic foot per second.
17 Q. There'saso something called the Idaho 17 Q. Inreviewing Exhibit 2008, isthere any
18 Power Upper Tucker Springs diversion. 18 timeat al during 2013 that the Big Bend Ditch is able
19 Are you aware of where that's located? 19 toredlize 20 cfs of water?
20 A. Yes | am. 20 A. No.
21 Q. Isthat located in approximately that 21 Q. And do you know what the reason for that
22 position there that I've pointed out? 22 is?
23 A. It'sthat pipeline, yes, sir. 23 A. |1 would say at this point in time the Big
24 Q. Thereare other diversionsfor the Idaho 24 Bend Ditch was able to manage with less than their
25 Fish and Game facility, what you call the small pipe 25 20 feet per second water right out of Upper Tucker and
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1 allow that water to be used by either the Fishand Game | 1 particular point of diversion, and that's all the water
2 or downstream users. | would go so far asto say that 2 that'savailable -- iswhat's reported, | should say.
3 they are able to accomplish this because of 3 The 11.87 isnot available, so they are not ableto
4 conservation methods that they have accomplished on 4 divertit.
5 their delivery system. 5 Q. The next document, Frank, that you showed
6 Q. Isitafair statement, Frank, to say that 6 usduring your deposition was Exhibit 2010.
7 thereason that the Big Bend Ditch diversion is not 7 Can you pull that up.
8 ableto realize 20 cfs of water is because there's 8 Do you recognize that document?
9 insufficient flows from the Tucker Springs complex? 9 A. Yes, dir.
10 A. Attimes, yes. 10 Q. Andwhat is Exhibit 2010?
11 Q. And again, there's not asingle day in 2013 11 A. That'sthe annual summary for the Idaho
12 wherethe Big Bend Ditch is ableto realize or did 12 Department of Fish and Game, Upper Tucker, small pipe
13 realize 20 cfs of water; correct? 13 diversion.
14 A. That'strue. 14 Q. I think when you testified at your
15 Q. Frank, the next onel'd like to pull up or 15 deposition you explained that the water rights for the
16 haveyou pull upin front of you is Exhibit 2009. 16 ldaho Fish and Game facility can be diverted either out
17 Do you see that document? 17 of the small pipe or the large pipe; correct?
18 A. Yes, dir. 18 A. Yes, dir.
19 Q. Again, isthisthe reported flows for the 19 Q. Okay. So Exhibit 2010 are the reported
20 |daho Power Ditch diversion? 20 flowsfor the Idaho Fish and Game facility out of the
21 A. Yes itis. 21 small pipe for the year 2013; correct?
22 Q. Do you know what the allowable or diversion 22 A. Yes, sir.
23 rateisfor this particular diversion? 23 Q. Atthe sametime, Frank, why don't you pull
24 A. | can't recall exactly off the top of my 24 up 2011.
25 head, but I'm thinking it's 10.3-something. 25 Do you have that in front of you, Frank?
Page 386 Page 388
1 Q. Does11.87ring abell? 1 A. Yes, dir.
2 A. Closer, yes. 2 Q. Okay. 2011 arethe reported flows for the
3 Q. Okay. | think that's what you testified 3 ldaho Fish and Game facility for the large pipe for the
4 during your deposition. 4 year 20137
5 Do you recall that? 5 A. Yes, dir.
6 A. No. But whatever | said, | would have had 6 Q. And again, the Fish and Game water rights
7 it memorized for that deposition, yes. 7 can be delivered either out of the small pipe or the
8 Q. Okay. Do you believe the allowable 8 large pipe; correct?
9 diversion rate for this pipelineis 11.87 cfs of water? 9 A. Yes, sir, or acombination of both of them.
10 A. Yes, sir. 10 Q. Do you know what the total allowable or
11 Q. How arethese particular flows reported in 11 adjudicated flows for the Fish and Game facility are?
12 Exhibit 20097 12 A. If | remember right, it's 84 cubic foot per
13 A. These flows are accumulated through a data 13 second.
14 logger and a meter that 1daho Power maintains on that 14 Q. Allright. And 1 think you then testified
15 pipeline. 15 that you believed it was either 84 or 87 if you
16 Q. Okay. And then Idaho Power in turn reports 16 included the 3 cfsthat the Big Bend delivers.
17 thoseto you or the Department of Water Resources, and |17 A. Yes, dir.
18 Exhibit 2009 is a summary of flowsfor theyear 2013? |18 Q. Okay. Sothetota allowable flow would
19 A. Yes, sir. 19 either be 84 or 87; correct?
20 Q. Aagain, Frank, in reviewing Exhibit 2009, is 20 A. Yes, sir.
21 thereasingle day where the flows in that pipeline 21 Q. Justin, why don't you pull up the first
22 were 11.87 cfsof water? 22 line on Exhibit 2010.
23 A. No,sdir. 23 Frank, | had Justin pull up the reported
24 Q. Doyou know areason for that? 24 flowsfor thefirst day of each month for June through
25 A. The spring flows are diminished in that 25 November.
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1 Do you see that? 1 Creek, Tucker Springs, et cetera, decline year in and
2 A. Yes, sir. 2 year out -- or since 1996.
3 Q. Thereported flows seem to dip greatly in 3 A. | haven't compiled the data to explicitly
4 August through October, in fact through November. 4 define a percentage or a quantity for today. | could
5 Do you know why that is? 5 make the statement in fairness that they have declined.
6 A. | think it's because of the way the 6 | couldn't say how much today. | don't know.
7 hatchery manager manages the water flows. | don't know | 7 Q. | think at your deposition you ventured an
8 exactly the reason why it goes down aslow asit does, 8 amount of about 25 percent.
9 but | think it's because they have very -- or alesser 9 A. That'svery likely, yes, sir.
10 demand for water in that particular pipe system. 10 Q. Isthat afair percentage?
11 Q. Okay. If you look acrossthefirst Day One 11 A. Yes itis.
12 for each month, it appears that the highest flow 12 Q. Frank, I'm showing you what's been
13 achieved in 2013 was 7.56 cfs of water in March. 13  marked -- and, Justin, if you could pull it up --
14 Do you see that? 14 Exhibit 2012.
15 A. Yes, sir. 15 Frank, do you recognize Exhibit 2012?
16 Q. Justin, let'sfocus on 2011 for a second, 16 A. Yes, | do.
17  Frank. 17 Q. What does Exhibit 2012 represent?
18 Frank, | had Justin pull up the flows for 18 A. That represents readings that | took on all
19 months of May through December on the large pipe. 19 thediversionsfrom the Upper Tucker complex and the
20 Do you see that? 20 e-mail from Michele, which has the recorded diversion
21 A. Yes, sir. 21 onthebig and the small pipe on the 14th, which was
22 Q. Andit appearsthat for Day One for each 22 the same day that | took the readings on the weirs and
23 month the highest flow rate appears to be 47.4. 23 the meter for the Idaho Power Pipe Ditch.
24 Do you see that in October? 24 It is a specific measurement at one day at
25 A. Yes, sir. 25 onepoint in time to show the total flow of that Upper
Page 390 Page 392
1 Q. Soif youlook at Exhibits 2010 and 2011, 1 Tucker complex. On that particular day adding all the
2 it appears, Frank, that the Department -- or the 2 different diversions together, total flow out of the
3 Department of Fish and Game achieves about ahigh40s | 3 Upper Tucker complex would have been 74.95 cubic foot
4 of their total allowed flows; isthat afair statement? 4 per second.
5 A. Yes itis. 5 Q. And canyou tell me what the total
6 Q. Sothey achieve flow rates somewherein the 6 adjudicated or alowable flows are, or have you done
7 neighborhood of 48 cfs out of a possible 84 cfs? 7 that math?
8 A. Yes, sir. 8 A. | haven't done that math.
9 Q. Doyou know why that is? 9 Q. But you testified to what those flows were
10 A. That'sall the water that's availablein 10 just now; correct?
11 the spring source. 11 A. Yes. Yes. I'd haveto add them up.
12 Q. Soit'sfair to say that for every single 12 Q. Frank, there'skind of atablein the lower
13 diversion out of the Upper Tucker Springs complex or 13 left-hand portion of Exhibit 2012.
14 thelower upper springs complex there's not asingle 14 Do you know what that table represents or
15 water right that is able to divert at the adjudicated 15 what those numbers mean?
16 rate; isthat atrue statement? 16 A. Onthelower left on the same page there?
17 A. That'satrue statement, yes, Sir. 17 Q. Correct.
18 Q. And your testimony isthat you believe 18 A. Those are readings that the gauge on the
19 that'strue simply because there's not enough water? 19 pipestake at 15-minute intervals. So the Department
20 A. Yes, sir. 20 hasthose readings signaled, | believe, directly to
21 Q. Frank, you've been the watermaster for 36A 21 Twin Falls. So the Department of Water Resources has
22 since 1996; correct? 22 those measurements every 15 minutes on the pipeline.
23 A. Yes, sir. 23 Q. Sothenumbersin that table are readings
24 Q. Could you estimate or tell me or testify 24 from the dataloggers for the large and small pipe?
25 today how much you've seen flowsin 36A, Billingsley |25 A. Yes, they are, uh-huh.
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1 Q. Obviously the column -- the middle column 1 Q. Andtheideaisto get the people who are

2 would be the results of the large pipe; correct? 2 dl short of water to somehow cooperate and get

3 A. Yes, sir, uh-huh. 3 whatever water they can; correct?

4 Q. And the smaller numbers would be the 4 A. Yes.

5 results from the small pipe? 5 Q. Okay.

6 A. Yes, dir. 6 A. 1 would phraseit thisway: We try to make

7 Q. And did you have these numbers prepared so 7 the most beneficial use of what's available.

8 you would have full knowledge of what those readings 8 Q. All right. Now, since the flows have been

9 werefor your deposition that we took a couple weeks 9 declining, you testified you thought those were about
10 ago? 10 25 percent since the time you started?

11 A. Yes, sir. 11 A. Yes, sr.
12 Q. Frank, if we can have you look at what's 12 Q. Hasit been more difficult to get everyone
13 been marked as Exhibit 2013. 13 to agreeto cooperate, given the shortages and
14 Do you recognize that document? 14 declining water rates?
15 A. Yes, sir. 15 A. Yes, sr.
16 Q. What isthis-- what is this document and 16 Q. Haveyou issued any curtailment ordersin
17 why did you prepare it? 17 36A?
18 A. | prepared this document to present at a 18 A. Yes, dir.
19 meeting with the interested parties, basically Leo Ray, 19 Q. When did you issue your first curtailment
20 the Department of Fish and Game, the Big Bend Ditch, |20 order?
21 to-- and this meeting took place approximately three 21 A. The order was actually mailed yesterday.
22 yearsago last January. 22 Q. And that was for which water source?
23 It was to be able to discuss agreements as 23 A. That wasfor awater source Billingsley
24 to how to manage what water was availablein the Upper |24 Creek.
25 Tucker complex to try to satisfy everyone's needs 25 Q. Isthat thefirst curtailment order that
Page 394 Page 396

1 that -- to the best of the ability of what water we had 1 you'veissued in the whole time you've been the

2 towork with. 2 watermaster?

3 Q. Okay. | think, Frank, the last time you 3 A. Yes itis.

4 tedtified hereinvolved Billingsley Creek, and you 4 Q. Haveyou had any discussions with your

5 stated that you had discussions with Billingsley Creek 5 water board this year about the continuing problem of

6 peopleabout trying to get along the best they can; 6 water shortagesin the Hagerman Valley?

7 correct? 7 A. Yes, | have.

8 A. Yes, dir. 8 Q. What has your board directed you to do?

9 Q. Okay. Sothiswasasimilar meeting for 9 MR. RANDY BUDGE: I'm going to abject just on
10 Riley Creek users? 10 thebasisof relevancy on how far we're going into what
11 A. Yes, itwas. 11 boards may or may not do on administration of water on
12 Q. All right. And thegoal isacouple 12 various Sources.

13 things. 13 Isthat relevant to this proceeding?

14 Thefirst goal is an acknowledgment by 14 MR. HAEMMERLE: I'll tell you why it's relevant,
15 everyonethat nobody's getting their full adjudicated 15 Director, if | can speak.

16 water right; correct? 16 THE HEARING OFFICER: Okay.

17 A. Yes, sir. That wasthe purpose of the 17 MR. HAEMMERLE: It's clear that what IGWA is
18 chart, wasto inform everyone of everyone else's water 18 relying upon isthe ability, | think, of Mr. Erwin and
19 rights, their decreed diversion volumes, and the 19 the peoplein the Hagerman Valley to continue to

20 priority dates so that everyone understood where they 20 cooperate in times of shortagesto get along so that

21 ranked in -- within the order of priority and delivery. 21 they can move water from source to source.

22 Q. All right. And you do thisfor each of the 22 Frank's going to testify that his water

23 source complexesthat you are the watermaster for; 23 board has directed him to start issuing water rightsin
24 correct? 24 priority because it's become so difficult.

25 A. Yes. 25 So | think it goes directly to the issue of
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1 whether we can/should transfer water from one sourceto | 1 if | remember right.
2 another. 2 Q. Ijust want to ask you afew questions
3 THE HEARING OFFICER: I'll alow further 3 about this, Frank.
4 exploration. Objection overruled. 4 Were you consulted in the preparation of
5 Mr. Haemmerle. 5 thisdocument, Exhibit 1110, entitled "Thousand Springs
6 Q. (BY MR.HAEMMERLE): Going backwardsagain, | 6 Water Supply Settlement Framework"?
7 Frank, since we were interrupted in our discussion, 7 A. Not this specific document, no.
8 historicaly you've been able to have people cooperate 8 Q. Thisdocument has some interesting aspects
9 to achieve water when nobody's getting their full 9 toit, particularly under the "Objectives' provision.
10 adjudicated rate; correct? 10 Do you see that?
11 A. That's correct. 11 A. Yes, sr.
12 Q. And your board has been aware of your 12 Q. Doyou seeobjective C, "Provide safe
13 position and your efforts; correct? 13 harbor for junior groundwater users from delivery
14 A. Yes, they are. 14 cdls'?
15 Q. Hasthe board given you different direction 15 A. Yes, dir.
16 thisyear? 16 Q. Doyou think that's a good idea?
17 A. They -- at the board meeting in December 17 A. No,sir.
18 last year prior to our annual meeting for this year the 18 Q. Andagain, | think we discussed the
19 comment was made by one of the board of directors of 19 concept, and you've testified to, that every source
20 Water District 36A that they thought the watermaster 20 that you administer is short of water; correct?
21 should begin to perform a priority list on the 21 A. Yes itis.
22 particular irrigation diversions within the District, 22 Q. Doyou believeit'sagood ideato move
23 especialy on the Billingsley Creek side. 23 water from one source that doesn't have al their water
24 At thetime | talked him out of doing it 24 to another source?
25 thisyear and alowing me this year to accomplish that. 25 A. No. | don't believeit'sagood idea, no.
Page 398 Page 400
1 It's something that takes quite awhile to set and go 1 Q. | assume that would highly complicate your
2 through al the water rights to determine actually 2 watermaster duties.
3 what'sin priority and what isnot. It'svery 3 A. | think it would make the deliveries more
4 complicated and it's very time-consuming. 4 difficult.
5 And so | actually got him stalled off until 5 Q. If youtook 10 cfs of water out of Tucker
6 thiscomingwinter. I'll haveto prepare, especially 6 Springs, would that make your administration of water
7 onthemajor diversions, alist of priorities and 7 within the Tucker Springg/Riley Creek complex more
8 determine who'sin and who's not, | guess. 8 difficult?
9 Q. Okay. Essentialy your board has directed 9 A. Yes, itwould.
10 Yyou to enforce the prior-appropriation doctrine; 10 Q. Andagain, if your board has directed you
11 correct? 11 to administer water rights under the
12 A. Yes, they have. 12 prior-appropriation doctrine, some people are going to
13 Q. Intimes of shortages your board has 13 lose out and be curtailed; correct?
14 ordered you to start curtailing people who are out of 14 A. Yes, they are.
15 priority; correct? 15 MR. RANDY BUDGE: I'm going to object to the
16 A. Yes, dir. 16 leading nature. 1've been pretty liberal in expediting
17 Q. And that similar model is used everywhere 17 it, but it's pretty clear that Counsel isthe one
18 throughout the state; correct? 18 testifying here.
19 A. Yes itis. 19 THE HEARING OFFICER: Sustained.
20 Q. Justin, if you could pull up Exhibit 1110. 20 Q. (BY MR. HAEMMERLE): Frank, do you have
21 Frank, can you see Exhibit 1110 in front of 21 Exhibit 2014 in front of you?
22 you? 22 A. Yes, dir.
23 A. Yes, sir. 23 Q. Frank, do you see that Exhibit 2014 isa
24 Q. Doyou know what Exhibit 1110 is? 24 water right for Buckeye Farms under water right
25 A. It'saproposa presented by Speaker Bedke, 25 No. 36-8785?

M & M Court Reporting Service, Inc.

(34) Pages 397 - 400

(208)345-9611(ph) (800)234-9611 (208)-345-8800(fax)



Rangen Hearing - Vol. Il
3 Juneb, 2014
Page 401 Page 403
1 A. Yes, sir. 1 Mr. Haemmerle, if you can lay the proper
2 Q. Areyou familiar with whether or not there 2 foundation.
3 wereany proteststo this water right when this water 3 MR. HAEMMERLE: Frankly, Director, since these
4 right was being permitted? 4 arepart of therecord, and | think you now understand
5 MR. RANDY BUDGE: I'm going to object to this 5 the purpose for these documents, I'm sure you'll review
6 lineof questioning. He's going to use this witness to 6 them when you make your decision for these water
7 testify about injuries to Buckeye Farm withwhomwehad | 7 rights.
8 astipulation regarding their water rights. I'm 8 THE HEARING OFFICER: Okay. You don't wishto
9 particularly concerned about Mr. Simpson, who | believe | 9 pursue thisline of questioning with Mr. Erwin any
10 had the expectation that we would not be going into 10 further?
11 things regarding the Buckeye's right based on the 11 MR. HAEMMERLE: No.
12 stipulation. 12 THE HEARING OFFICER: Thank you.
13 THE HEARING OFFICER: Mr. Haemmerle? 13 MR. HAEMMERLE: Thank you, Frank.
14 MR. HAEMMERLE: Director, in connection with the |14 THE HEARING OFFICER: That's the end of his
15 permitting of Exhibit 36-8785, this water right was 15 testimony, direct testimony?
16 protested by the Idaho Department of Fish and Game, and |16 MR. HAEMMERLE: Itis.
17 the documents are of record for that protest. 17 THE HEARING OFFICER: Do you want to break for
18 So it's not particularly about injury for 18 lunch, or do you want to cross-examine, Mr. Budge?
19 Buckeye. It'sto explore the reason that the Fish and 19 Either way.
20 Game made that protest. And they made that protest 20 MR. RANDY BUDGE: I'll be alittle while. Not
21 because they were concerned about aquatic life habitat |21 too long, but it is after 12:00 so it probably would be
22 and those kinds of things. I'm just asking Mr. Erwin 22 agood timeto break.
23 if he'saware of these documents. 23 THE HEARING OFFICER: Okay. Let's break for
24 THE HEARING OFFICER: My concernin listeningto |24 lunch.
25 the objection isthat there was a stipulation for 25 What time do you want to come back? Ten
Page 402 Page 404
1 admission of exhibits, and | asked for an explanation 1 after?
2 what they were, asked for that explanation from 2 MR. HAEMMERLE: Y eah.
3 Mr.May. And | haven't looked at those exhibits, but 3 THE HEARING OFFICER: Ten after the hour.
4 atleast two of those, I'm assuming, are a protest of 4 Thanks.
5 this Buckeye water-right application, which would have | 5 (Lunch recess.)
6 been 2017, and then 2016 is a settlement agreement with | 6 THE HEARING OFFICER: We'e recording after the
7 Buckeye. 7 lunch recess.
8 And everybody stipulated to those documents 8 And my understanding, you've finished with
9 comingin, aswell as, | suppose, 2014, which was the 9 Mr. Erwin --
10 representation of the final water right. 10 MR. HAEMMERLE: | am, Director.
11 So, Mr. Budge, it appears to me that we've 11 THE HEARING OFFICER: -- Mr. Haemmerle.
12 aready stipulated to have documentsin therecord that |12 TJor Randy?
13 explain the history of what's happened with this water 13 MR. RANDY BUDGE: Thank you.
14 right, and | don't know how we go back and say | 14 THE HEARING OFFICER: Randy, you're
15 prevent Mr. Haemmerle from asking questions about the |15  cross-examining.
16 documents that have been stipulated to be admitted into |16
17 therecord. 17 CROSS-EXAMINATION
18 MR. RANDY BUDGE: I think the documents speak |18 BY MR. RANDY BUDGE:
19 for themselves. And unlessthere's some foundation 19 Q. Good afternoon, Mr. Erwin.
20 laidthat Mr. Erwin was at any of those protest 20 Frank, if my memory is correct, you began
21 hearings or knows the genesis of the settlement with 21 aswatermaster in about 19967
22 |daho Power or with Fish and Game, which | believein |22 A. Yes, sir.
23 hisdeposition he said he didn't know and wasn't a 23 Q. And would the testimony that you gave
24 participant, I'll make my objection on foundation. 24 earlier today be based upon the knowledge you gained of
25 THE HEARING OFFICER: Overruled for now. 25 water delivery and use after 19967
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1 A. Yes, sir. 1 from the upper pond?
2 Q. Isit accurate to say that you would not 2 A. Yes
3 have any persona knowledge of water diversion, 3 Q. Andwould you aso agree that it wouldn't
4 deliveries, and use on Tucker Springsor on Riley Creek | 4 affect any of those water rights shown on Exhibit 2013
5 prior to 19967 5 that are aready senior to the Fish and Game rights?
6 A. Yes, dir. 6 A. Yes
7 Q. Andisit aso correct to say that you 7 Q. Sowhen | look at 2013, the Fish and Game
8 haven't gone back and tried to analyze what any of the 8 right being transferred, right 2055, 10 second-feet of
9 historic deliveries have been prior to the time you 9 that with apriority date of 1947, isit correct to say
10 became watermaster? 10 that al rights senior to that reflected on
11 A. That's correct. 11 Exhibit 2013 would not be adversely affected by the
12 Q. Andif you could look, please, Frank, at 12 10 second-foot transfer?
13 Exhibit 2013. 13 A. Yes
14 Andif | recall your testimony correct, 14 Q. Andwould you also agree that at least
15 Frank, Exhibit 2013 was one that you prepared just to 15 based on the period that you've been watermaster
16 put alist of the water rights on Upper and Lower 16 there'saways been at least 10 second-feet available
17  Tucker Springs by right number and priority? 17 under the Fish and Game water right 20557
18 A. Yes, dir. 18 A. Yes, there has.
19 Q. Andwhen look at that list under the 19 Q. | wantedto just clarify one question that
20 diversionrate, isthat number the decreed quantity? 20 Mr. Haemmerle asked you. He asked you first whether or
21 A. Inmost cases, yes. 21 not you had compiled any data to determine what
22 Q. Okay. Sothat isn't some kind of an 22 percentage of declines may have been experienced in
23 average of what they've historically diverted and used? |23 Tucker Springs since 1996 while you have been there.
24 A. No. No. That'sthe quantity on the 24 Andyour first answer, if | remember, was that you
25 partia decree. 25 hadn't done any type of calculation and you didn't
Page 406 Page 408
1 Q. Okay. And soismy understanding correct 1 know. And then he pressed you alittle further with a
2 that the quantity on awater right that you administer 2 leading question asking you about perhaps the
3 istheauthorized maximum that's available if the water 3 percentage was 25. And you said that was about right.
4 isavalableto divert andif it can be applied by the 4 A. Yes, dir.
5 water right holder to beneficial use? 5 Q. Soisthat basically just an estimate on
6 A. Yes, dir. 6 your part?
7 Q. And you wouldn't know whether any of those 7 A. Yes itis.
8 authorized maximum quantities on those rights that are 8 Q. Okay.
9 shown in Exhibit 2013 have ever been supplied during 9 A. OntheRiley Creek drainage, yes.
10 the periods prior to the time you were -- became 10 Q. And ]I just wanted to clarify, becausein
11 watermaster in 1996? 11 therecord we have one answer that's saying you
12 A. | wouldn't have that information, no. 12 wouldn't know what the decline was and the other one
13 Q. Okay. Andasl look at 2013, some of those 13 wasyou estimate it may be 25 percent.
14 water rights divert from Upper Tucker Springs, the 14 A. Yes, it would be an estimate.
15 upper pond; correct? 15 Q. Okay. And that would be your best estimate
16 A. Yes, dir. 16 aswatermaster on the overall decline from that spring
17 Q. And would you agree that to the extent the 17 source?
18 transfer hereis approved and water was moved fromthe |18 A. Yes
19 lower pond at Upper Tucker that would not affect any of |19 Q. Now, you mentioned that you had issued
20 therightsthat divert from the upper pond at Upper 20 Yyesterday acurtailment order on Billingsley Creek;
21 Tucker? 21 correct?
22 A. Yes 22 A. Yes, dir.
23 Q. You agreeit wouldn't -- you agree that the 23 Q. Isitaccurate to say that during the
24 diversion of the 10 second-feet from the lower pond 24 period you've been the watermaster there has never been
25 wouldn't affect any of the water rights that divert 25 administration on Tucker Springs? By "administration"”
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1 maybe | should say there's never been a curtailment of 1 there, and | think you said it would, it wouldn't be a
2 water on Tucker Springs. 2 goodidea.
3 A. There's-- | have not issued any 3 Would you agree that adding water to
4 curtailment on Tucker Springs. 4 Billingsley Creek would help satisfy some of the
5 Q. Okay. Andisit true you haven't issued 5 shortfals on Billingsley Creek?
6 any curtailmentson Riley Creek either? 6 A. Yes, it would.
7 A. That'strue. 7 Q. There were some questions about -- well, |
8 Q. You talked about this board meeting in 8 want to go back, if I could, to that settlement
9 December 2013. 9 framework, Exhibit 1110, and just ask you afew
10 And was this your Water District 36A board? 10 questionson that, if | may.
11 A. Yes, itis, dr. 11 Do you have that available?
12 Q. And does Rangen or one of its 12 A. Yes, sir.
13 representatives participate in those board meetings? 13 Q. You're quicker than me.
14 A. Didwho, sir? 14 Counsel asked you about one of the
15 Q. Was Rangen or one of their employees or 15 objectionsthat you didn't agree with, and | think it
16 representatives present at that meeting? 16 was 1C about the providing a safe harbor.
17 A. No,sir. 17 A. Yes, sir.
18 Q. And have they ever contacted you or anyone 18 Q. Isthereason that you have trouble with
19 from Rangen advocating that you should start to curtail |19 the safe harbor is because you felt the amount of water
20 junior water rights? 20 that should be added into Billingsley Creek is more
21 A. No,sdir. 21 than the 25 second-feet that's suggested in this
22 Q. Counsel asked you about whether you'd been 22 settlement term sheet?
23 consulted on the what's called the Thousand Springs 23 A. | believeitis, dir, yes.
24  Water Supply Settlement Framework, Exhibit 1110. 24 Q. Andisthat the only concern you had about
25 Do you remember those questions? 25 the 25 second-feet? The only concern that you had
Page 410 Page 412
1 A. Yes, sir. 1 about the safe harbor is you didn't feel the
2 Q. And]1 think you said you hadn't been asked 2 25 second-feet that's proposed to be added to
3 about it beforeit waslaid out and you hadn't had a 3 Billingdey Creek was adequate?
4 hand in the preparation of it. 4 A. That'sapart of it, sir. | believe, due
5 A. Not on that specific agreement, no. 5 tothefact that the springs are still declining, that
6 Q. Okay. Were you present at a meeting that 6 maybetoday aset volume would be adequate, but ten
7 happened last April or May with the water usersin 7 yearsdown theroad if the springs keep declining then
8 Hagerman Valley where Speaker Bedke presented that 8 it may be necessary to require more water to offset the
9 settlement framework? 9 losses.
10 A. Yes, | was. 10 Q. When you look in that settlement framework
11 Q. And was Rangen present at that meeting? 11 down under part Roman numeral |l B, which isthe
12 A. | believe Wayne Courtney was present. 12 sentence that says, quote, "Enhance flowsin Billingsly
13 Q. Okay. Andisit correct that the 13 Creek by 25 second-feet," isthat 25 second-foot number
14 groundwater users, none of the IGWA representativesor |14 something that came from you to Speaker Bedke or
15 their counsdl and none of their district members were 15 whoever prepared this?
16 present; correct? 16 A. Tomy knowledge, that number came from a
17 A. | don't know for sure. | don't remember 17 meeting with the governor's staff in January, |
18 everybody that wasthere. But | don't know. But | 18 believe, at the capitol. And | believe the gentleman
19 don't believe so. 19 that mentioned that number was Mr. John Simpson.
20 Q. Wereyou aware that they were asked not to 20 Q. Okay. Andwereyou at one or two meetings
21 participate in the meeting, IGWA and the groundwater |21 with the governor's office earlier this year?
22 districts? 22 A. Just the one meeting, sir.
23 A. No, | wasn't. 23 Q. Wasthat the meeting that Mr. Courtney was
24 Q. Counsel asked you if moving 10 second-feet 24 present on behalf of Rangen?
25 out of the Riley Creek drainage would cause some harm |25 A. | believe hewas, sir.
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1 Q. And was his attorneys present, 1 deposition and maybe it was from the Department, but we
2 Mr. Heemmerle as well? 2 got some indication with respect to effortsto deal
3 A. | think so. 3 with water shortages downstream on Riley Creek that if
4 Q. And wereyou present at any other 4 there was sufficient mitigation water provided to take
5 subsegquent meetings with Speaker Bedke where this 5 care of the Buckeye that would pretty much take care of
6 settlement framework was discussed? 6 everybody else who would get return flows downstream
7 A. No,sir. 7 from them.
8 Q. Let'slook at the other objectives that 8 Do you agree with that statement as a
9 Rangen's attorney didn't ask you about just to make 9 genera concept? Do you want me to rephrase that?
10 sure whether we understand whether you as watermaster |10 A. Yes, sir.
11 think they're agood idea or not a good idea. 11 Q. Okay. There's been sometalk that Buckeye
12 Objective 1A says, quote, "Maintain spring flows at 12 would be one water right holder that might get injured
13 levels sufficient to sustain Swan Falls minimum flows." |13 and would have to take care of if we took water out of
14 Do you think that is a good thing, a good 14 Tucker Springs.
15 objective? 15 A. Yes, dir.
16 A. | think so. 16 Q. Andwould you agreethat if we were ableto
17 Q. Let'slook at B. B says, "Mitigate for 17 take care of the Buckeye that that would pretty much
18 material injury to senior spring water rights caused by 18 takecare of al the other rights on Riley Creek, or
19 diversion under junior groundwater rights." 19 you'rejust not sure?
20 Would you agree that that's a good thing, a 20 A. Wadll, it -- it may take care of the
21 good objective? 21 particular rights on Riley Creek, but | don't know that
22 A. Yes, itis. 22 it would take care of the shortages at the Tucker
23 Q. Andlet'slook at D, "Minimize economic 23 Springs complex.
24 impact on individual water users and the state economy |24 MR. RANDY BUDGE: Okay. No further questions.
25 arising from water supply shortages.” 25 Thank you, Frank.
Page 414 Page 416
1 Would you agree also that that is a good 1 THE HEARING OFFICER: Okay. Just a minute.
2 thing and a good objective? 2 Let'srun through the other folks.
3 A. Yes, sir. 3 MR. HAEMMERLE: Sorry, Director.
4 Q. Andthelast one, 1E, "To develop adaptive 4 THE HEARING OFFICER: Let'ssee. Simpson's
5 management plan to respond to changesin the ESPA water | 5 gone.
6 supply.” 6 Mr. Huntley?
7 Would you also agree as watermaster that's 7 MR. HUNTLEY: No questions.
8 agood thing and a good objective? 8 THE HEARING OFFICER: Mr. Henslee, questions?
9 A. | believe so. 9 MR. HENSLEE: No questions.
10 Q. Toyour knowledge, does Rangen own any 10 THE HEARING OFFICER: All right. Now you can
11 water rightsin Tucker Springs or on Riley Creek? 11 circlethe chair and make it to the rostrum.
12 A. Not to my knowledge, | don't believe they 12
13 do. 13 REDIRECT EXAMINATION
14 Q. Andto your knowledge, does Rangen own any 14 BY MR.HAEMMERLE:
15 water rights downstream below their hatchery on 15 Q. Good afternoon, Frank.
16 Billingsley Creek? 16 A. Yes
17 A. | don't believe they do. 17 Q. Frank, you just testified that you believe
18 Q. Andto your knowledge, does Rangen own 18 that resolving Buckeye's problem wouldn't necessarily
19 water rightsin any other partnership or corporation or 19 resolve the problem in Tucker Springs.
20 entity that might have awater right in Tucker Springs 20 Isthat your testimony?
21 or on Riley Creek? 21 A. Yes, dir.
22 A. Not that I'm aware of. 22 MR. RANDY BUDGE: | object to that. You
23 Q. Some exhibits were put in by Buckeye, and | 23 mischaracterized. He said he didn't know.
24 just wanted to clarify one thing with you. We've got 24 Q. (BY MR.HAEMMERLE): Do you have
25 someinformation, and | think it was from your 25 Exhibit 2013 in front of you?
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1 A. Yes, sir. 1 extent. But they would liketo useit, yes. But
2 Q. Frank, I think you testified on direct that 2 they'renot going to get it either, just from the -- in
3 Exhibit 2013 was prepared for a meeting of users who 3 other words, the amount of water I'm curtailing is not
4 were concerned about getting their water. 4 going to provide 100 percent of the water rights that
5 Do you remember that testimony? 5 areshort.
6 A. Yes, dir. 6 Q. Soessentially, despite your best efforts
7 Q. Do you remember which users particularly 7 inDisgtrict 36A there are users down there that are
8 called for this meeting? 8 just fed up with the situation?
9 A. | believeit wasthe Big Bend Ditch, the 9 A. Yes
10 Department of Fish and Game, and | believe Leo Ray was |10 Q. Now, counsel for IGWA talked to you about
11 involved in the meeting. 11 Exhibit 1110, 1110, which is the settlement framework.
12 Q. Inother words, specifically, the users 12 A. Yes
13 that were complaining about not getting their full 13 Q. Hewent through the various objectives that
14 adjudicated rights were users from the Upper Tucker 14 you, | think other than the safe harbor, stated that
15 Springs complex; isthat afair statement? 15 those are decent objectives; correct?
16 A. Yes, dir. 16 A. Yes
17 Q. Now, counsel for IGWA would have, | guess, 17 Q. To accomplish any one of those objectives,
18 all of usbelieve that everyone in Hagerman isfat, 18 | think you testified on direct that it'sa bad ideato
19 dumb, and happy about not getting their adjudicated 19 move water from one source to satisfy another source
20 rights. 20 when both sources are short; correct?
21 Would you generally say that's true or not 21 A. Yes, dir.
22 true? 22 Q. Now, do you understand what IGWA'splanis
23 A. | wouldn't say that'strue. 1'd say it's 23 with respect to Riley Creek? Do you know the full
24 fase 24 extent of what their ideais?
25 Q. Youtestified that everyoneis generally 25 A. 1think | do.
Page 418 Page 420
1 short of water; isthat afair statement? 1 Q. They want to take 10 cfs out of Upper
2 A. Yes 2 Tucker Springs, out of the Riley Creek source; correct?
3 Q. And|1 think you testified that you spend a 3 A. Yes, dir.
4 |ot of your time meeting with various users and the 4 Q. Soto fix that what they want to do is pump
5 source's Billingsey Creek people, Riley Creek people 5 water from yet another source back into Riley Creek.
6 totry to get them to get along with shortages; is that 6 Do you think that's a good idea?
7 atrue statement? 7 A. I'mnot aware of that proposal to pump
8 A. Yes, sir. 8 water back to Riley Creek, so | don't know.
9 Q. Isthat absolutely ongoing from year to 9 Q. Isthisshell game for moving water from
10 year? 10 onewater source in Hagerman to another agood idea, in
11 A. Generdly, yes. 11 your mind?
12 Q. Now, counsel for IGWA asked you the 12 MR. RANDY BUDGE: Object to the form of the
13 question if you know whether people are -- want to 13 question. Leading.
14 fulfill their full extent of their water rights. 14 THE HEARING OFFICER: Sustained.
15 | take it the fact that they raise concerns 15 Q. (BY MR.HAEMMERLE): Ismoving water from
16 with you about these shortages all the time is some 16 one source to another source in Hagerman to satisfy
17 signal that they want to use their water rights; is 17 people without water a good idea?
18 that afair statement? 18 MR. RANDY BUDGE: Asked and answered.
19 A. Yes. 19 Objection.
20 Q. Andinfact, for example, on Billingsley 20 THE HEARING OFFICER: Sustained.
21 Creek you issued your first curtailment because | take 21 Q. (BY MR.HAEMMERLE): Mr. Budge asked you a
22 it asenior wanted to use their full extent of their 22 question of whether diversions from the Lower Tucker
23 water right; correct? 23 Springs source have any effect on diversions from the
24 A. They would liketo use the full extent. By 24  Upper Tucker Springs source.
25 thecurtailment | will not be able to deliver the full 25 Do you recall Mr. Budge's question? I'll
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1 strikeit. 1 MATHEW DONALD WEAVER,
2 Mr. Budge asked you whether diversions from 2 having been called as awitness by Rangen, Inc., and
3 thelower source affect diversions from the upper 3 duly sworn to tell the truth relating to said cause,
4 source. 4 tedtified asfollows:
5 Do you recall that? 5
6 A. Of the two different spring complexes, or 6 THE HEARING OFFICER: Thank you. Please be
7 from the upper or and lower pool? 7 seated.
8 Q. The upper and lower pool. 8
9 A. Yes, sir. 9 DIRECT EXAMINATION
10 Q. Okay. Andyou said you didn't know of any 10 BY MR.HAEMMERLE:
11 effect of diversions from the lower pool to the upper 11 Q. Please state your full name, spelling your
12 pool? 12 last name for the record.
13 A. Not at thispoint in time, no. 13 A. Mathew Donald Weaver, W-e-a-v-e-r.
14 Q. Okay. You haven't done any hydrologic 14 Q. What isyour current occupation?
15 studies of those connectionsto seeif there's any 15 A. I'mthe Deputy Director of the Department
16 particular -- 16 of Water Resources.
17 A. No, | havent. 17 Q. And, Mr. Weaver, what are your duties as
18 Q. -- effect? 18 Deputy Director?
19 Thank you, Frank. No further questions. 19 A. | directly oversee the technical services
20 THE HEARING OFFICER: Recross, Mr. Budge? 20 bureau at the Department, the water compliance bureau
21 MR. RANDY BUDGE: Just two quick follow-ups. |21 at the Department, its informational technology
22 22 section, and its purchasing section.
23 RECROSS-EXAMINATION 23 Q. How long have you been employed as the
24 BY MR. RANDY BUDGE: 24 Deputy Director?
25 Q. Youindicated that the water users on Riley 25 A. Alittle over ayear.
Page 422 Page 424
1 Creek have generally got along over the years. 1 Q. Wereyou employed by the Department of
2 Would it be accurate to say that by them 2 Water Resources before that?
3 getting along and sharing water for the most part 3 A. lwas
4 they've always been able to get their crops raised? 4 Q. Mr. Weaver, if you could just quickly kind
5 A. Yes, sir. 5 of run through the jobs and duties you've had with the
6 Q. And you mentioned -- we had some 6 Department of Water Resources.
7 discussion, just so the record's clear, on the one 7 A. | started as a staff engineer in the water
8 curtailment you did on Billingsley Creek. 8 rightssection. | moved up to atechnical engineer
9 What was the priority date of the right 9 level two position, at which point | started to have
10 curtailed? 10 dutiesthat were across the Department, working in
11 A. If | remember right, it was 1979. 11 technical services, with planning, with water
12 MR. RANDY BUDGE: Thank you very much, Frank. |12 compliance, and with water rights.
13 No further questions. 13 Q. When did you first start working for the
14 THE HEARING OFFICER: Okay. Mr. Huntley, any |14 Department of Water Resources?
15 questions? 15 A. | think going on seven years ago.
16 MR. HUNTLEY: No questions. 16 Q. Didyou have any significant jobs before
17 THE HEARING OFFICER: Mr. Henslee? 17 that?
18 MR. HENSLEE: No questions. 18 A. 1did. | wasa private engineering
19 THE HEARING OFFICER: Okay. Thank you, 19 consultant for about ten years prior to that.
20 Mr. Erwin. 20 Q. Okay. Who was that with?
21 Next witness. 21 A. | worked with anumber of firms. Most
22 MR. HAEMMERLE: Rangen will call Mat Weaver. |22 recently W& H Pacific herein Boise.
23 THE HEARING OFFICER: Mr. Weaver, come forward, |23 Q. Mr. Weaver, in connection with your duty as
24 please. Raiseyour right hand. 24 Deputy Director, you've become familiar with Rangen's
25 [l 25 water call?
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1 A. | have 1 matter isin fact that there were a couple meetings at
2 Q. Invarious capacities, I'm sure. 2 the governor's office.
3 If you could get Exhibit 1110 in front of 3 Could that be true?
4 you. 4 A. That'strue.
5 A. Okay. 5 Q. Wasthere ameeting before -- you described
6 Q. I'm showing you what's been marked as 1110. 6 ameeting that occurred where Rangen representatives
7 And that has been admitted, a document entitled 7 werein attendance.
8 "Thousand Springs Water Supply Settlement Framework." | 8 Do you recall that?
9 Do you see that? 9 A. Uh-huh.
10 A. | do. 10 Q. I think that was on a Wednesday, if I'm not
11 Q. Wereyouinvolved in or do you have 11 mistaken.
12 knowledge of how this particular settlement framework |12 A. | wouldn't know the date.
13 came about? 13 Q. Something. Wasthere a meeting at the
14 A. | do. 14 governor's office before that?
15 Q. Canyou describe from the very, | guess, 15 A. | don't believe so.
16 inception of how thiswater plan was derived or 16 Q. Wasthere ameeting at the governor's
17 created. 17 office after that?
18 A. Sointhe beginning of February | was asked 18 A. Therewas.
19 toreport to agroup of legidators at the statehouse 19 Q. And what time frame would that have been?
20 onthe Rangen delivery call. Several days after that 20 A. Maybe within four to seven days after that
21 initial meeting the governor's office hosted what | 21 meeting in the -- the first meeting at the governor's
22 would call acollaboration meeting amongst all the 22 office.
23 partiesto, one, educate on the Rangen delivery call 23 Q. Andwho wasin attendance at that meeting?
24 andto look for solutions to the Rangen delivery call. 24 A. Wadll, I know Steven Goodson was with the
25 In attendance at that meeting was staff by 25 governor's staff, and | believe David Hendey was, and
Page 426 Page 428
1 thegovernor, anumber of legidators, myself 1 then myself and one other or two other employees from
2 representing the Department, Rangen was there, IGWA was | 2  the Department.
3 there, | believe John Simpson was there, and probably 3 Q. Werethere any representatives of IGWA
4 severa other people that I'm not recalling. 4 there?
5 Coming out of that meeting | would say was 5 A. | don't think so.
6 thediscussion that led to the early versions of this 6 Q. WasClive Strong there?
7 water supply settlement framework that's admitted here 7 A. | don't think so.
8 asan exhibit. 8 Q. Okay. Could you then go forward with me on
9 Q. Okay. | want to kind of talk about those 9 how this particular document, 1110, was created.
10 first few meetings. And I'll get through this as quick 10 A. Wadll, at that point, as | recall, there was
11 aspossible. 11 an effort coming both out of the governor's office and
12 Who summoned you to the state legislature 12 from the legidlative side on moving forward to try and
13 todiscuss this matter? 13 find aresolution to the Rangen delivery call.
14 A. | don't recall who specifically summoned me 14 And so there was maybe some competing
15 tothat first initial meeting. 15 documentation out there on aframework. And | know
16 Q. Could it have been Speaker Bedke? 16 that one came out of the governor's office, and I'm not
17 A. It could have been. 17 sureif the legidature side ever actualy presented a
18 Q. Wasthe purpose of that meeting to discuss 18 document.
19 generaly the so-called, | guess, Rangen water call or 19 Now, | don't know who in the governor's
20 globally the Thousand Springs problem, the Hagerman |20  office, you know, prepared that initial document. | do
21 problem? 21 know that when | received a copy of it, | got it via
22 A. It was more to educate on the actual 22 Clive Strong.
23 delivery cal and the order that had recently been 23 Q. Okay.
24 issued by the Department. 24 A. And so that would have been several weeks
25 Q. Fromwhat I've gleaned throughout this 25 dfter that initial meeting with governor staff and the
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1 legidators and the parties. 1 Q. Soltakeitinfact sinceit'sinthis
2 Q. Now, ultimately this document was created; 2 document the goal of this settlement framework isto, |
3 correct? 3 guess, provide some sort of final resolution or
4 A. Correct. 4 solution to the Hagerman problem?
5 Q. Who actually crafted or typed Exhibit -- 5 A. That'scorrect. | don't know about final,
6 well, not typed, but who actually created the document 6 but | do know that there were legidators that said
7 itself, 11107 7 that they wanted to find a solution to thisfor a
8 A. 1 would haveto say | don't know who was 8 (generation.
9 theoriginal author of it. 9 Q. Andthose same legidators, | take it,
10 Q. Did you collaborate with Clive Strong on 10 would have said they don't want any delivery calls
11 thisdocument? 11 against groundwater pumpersin the ESPA?
12 A. |did. 12 A. | don't think they ever said it that way.
13 Q. Okay. Andwho else did you collaborate 13 Q. But they wanted the safe harbor provision,
14 withinthe creation of 11107 14 because that didn't come from you?
15 A. Whenit got to the point to where | was 15 A. Wadll, | think what we all wanted when we
16 actively editing and reviewing the document, it was 16 were crafting thiswas a collaboration of projects
17 Clive Strong, myself, and then our bureau chief of 17 abovetherim, which isan element of this, and that
18 planning, Brian Patton. 18 would go to aquifer enhancement projects, el ements
19 Q. Okay. Anyone else? 19 below the rim that would go to infrastructure
20 A. | don't recall anyone else. 20 improvements and providing water where there was a
21 Q. You said by the time you were editing. 21 shortage.
22 Was there aversion of thisthat was 22 And in those ways you would be looking to
23 created before you started to edit and those kinds of 23 solvein the near term water shortage suppliesand in
24 things? 24 thelong term, through the aquifer enhancement
25 A. | think therewas. Asl recall, there was 25 projects, address the diminishment in the spring flows.
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1 avery early version of thisthat came out of the 1 And then if you could accomplish those two
2 governor's office. 2 things, then to get the participation of the
3 Q. Okay. So the people who created it would 3 groundwater users you would need some type of safe
4 have been you, Brian Patton, who works with the 4 harbor so that they could participate and not fear that
5 Department of Water Resources; correct? 5 they would haveto, | guessin my words, devote alot
6 A. That's correct. 6 of resources and finances to responding to delivery
7 Q. Clive Strong? 7 cdls.
8 A. That's correct. 8 Q. Okay. But my question to you, Mr. Weaver,
9 Q. At some point when you had aform ready 9 s, youdidn't place that "safe harbor" language in
10 that -- did you collaborate with anyone else? 10 thisdocument; true?
11 A. Collaborate in the sense of creating it and 11 A. True
12 adding elementsto it? No. 12 Q. Okay. That came from other people, and the
13 Q. Youdidn'tinfact collaborate with any 13 only other people that collaborated on this was the
14 IGWA members on the creation of this settlement 14 assistant attorney general, Mr. Strong, and other
15 framework, did you? 15 peoplein your Department; correct? Yes?
16 A. That'scorrect. 16 A. Andasl indicated, the initial document
17 Q. Doyou recal who came up with -- if you 17 came out of the governor's office. So whether that
18 look at the objective provision No. C where it saysthe 18 "safe harbor" came out of that location or got added
19 safe harbor provision. 19 later, | don't know.
20 Do you see that? 20 Q. Okay. It came out of either the governor's
21 A. | seethat objective. 21 office, thelegidature, or the attorney general's
22 Q. Who came up with that idea? 22 office? It didn't come from you, did it?
23 A. | believe that that was an element in the 23 A. That's correct.
24 framework that was already there when | received it to 24 Q. Itdidn't comefrom IGWA either, did it?
25 doareview and provide edits. So | don't know. 25 A. That'scorrect.
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1 Q. Okay. That was apolitical resolution to 1 person that we went out to outside of those entities.
2 the problem; correct? 2 Q. Youdidn't -- nobody contacted Rangen
3 A. | guessyou could say that. 3 regarding thisfinal settlement, did they?
4 Q. At some point you met with members of IGWA 4 A. Wadll, I didn't contact Rangen.
5 regarding the settlement plan, IGWA 1110; correct? 5 Q. Okay. Andyou didn't contact any of the
6 A. Correct. 6 surface water usersin Hagerman Valley, did you?
7 Q. Do you know approximately when that would 7 A. Wadll, actually, John Simpson, representing
8 have been? 8 Buckeye Farms, had been involved in one or two of those
9 A. | think it would have been in March, 9 meetings with the legislature that would have predated
10 perhapsthefirst half of March. 10 when we handed thisto IGWA. Soin that sense there
11 Q. Does March 5th sound about right? 11 wasone water user in the Hagerman area that had been
12 A. That could have been the day. 12 present.
13 Q. All right. Do you recall how that meeting 13 Q. Therewere one or two meetings with the
14 was arranged? 14 legidlature regarding this settlement framework?
15 A. |don't. 15 A. Yes. Two meetings -- at least two meetings
16 Q. Okay. Someone from -- either you or 16 with Speaker Bedke in his office regarding this term
17  Mr. Strong, someone from the State of Idaho arrangedto |17 sheet.
18 meet IGWA in this particular building; correct? 18 Q. Okay. Were there any members of IGWA at
19 A. That's correct. 19 those meetings?
20 Q. Okay. How that mechanically happened, you 20 A. Yes. | believe -- actually, | believe
21 don't know; isthat afair statement? 21 Randy Budge was at the second one there. So I'm not
22 A. | don't recall. 22 sureif the second meeting came after the March 5th
23 Q. All right. What was the purpose of that 23 date or before. | guessit probably would have come
24 meeting, or who attended that meeting? 24 dfter.
25 A. Asl recdl, there was three peoplein 25 Q. Okay. Fair enough.
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1 attendance: myself, Clive Strong, and Randy Budge. 1 A. Sothefirst onein the speaker's office
2 Q. Okay. And at that meeting you handed 2 IGWA wasnot in attendance.
3 Mr. Budge this proposed settlement framework? 3 Q. I'm mixing up my political branches.
4 A. That'strue. 4 We talked about the meetings at the
5 Q. Okay. And| takeit at the timethat you 5 governor's office; correct?
6 handed this settlement framework to Mr. Budge, you 6 A. Uh-huh.
7 thought it wasin aform that could be disseminated out 7 Q. Therewas separate meetings at the
8 tothe public; correct? 8 legidative offices?
9 A. No. I think at that point we weren't quite 9 A. There were subsequent -- two subsequent
10 ready to disseminateit out to the public. That came 10 meetings at Speaker Bedke's office.
11 later. 11 Q. Nobody from Rangen was in attendance at
12 Q. Okay. But you did disseminateit to IGWA; 12 those meetings?
13 correct? 13 A. | don't think so.
14 A. Wedid. 14 Q. Okay. No surface water users were present
15 Q. For what purpose? 15 at that meeting?
16 A. | guessto get some feedback on whether 16 A. Wadll, | guess| would say Buckeye Farms had
17 thiswas something that they thought was afeasibleway |17 arepresentative at those meetings.
18 to move forward. 18 Q. Okay. Andyou recall Mr. Budge being
19 Q. Okay. Sofor thefinal solution of the 19 present at one of those meetings?
20 Hagerman problem, the first party that you contacted 20 A. Hewasat the second one.
21 was|IGWA; correct? 21 Q. Do you know why Rangen wasn't in attendance
22 A. Waédll, certainly the legislature had been 22 at any of these meetings?
23 involved, the governor's office had been involved, 23 A. From my perspective, this had kicked off
24 Staterepresentatives -- or State staff had been 24 I'll say when we met with governor staff in early
25 involved, and then IGWA was potentially the first 25 February. And the participation in developing the term
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1 sheet and moving forward with it came out of that 1 Q. Okay. Butto besure, | think IGWA has
2 initia meeting. And Rangen participated in the first 2 said -- and there are people who have testified have
3 meeting, did not participate in subsequent meetings. | 3 saidthis Tucker Springsideawas not their idea.
4 never understood that to be from lack of invitation. | 4 Do you recall that testimony?
5 understood that to be from lack of interest in 5 A. | dont.
6 participating. 6 Q. Okay. Youweren't here during Lynn
7 Q. Do you have any information, firsthand 7 Carlquist's testimony?
8 knowledge, of any invitations that were sent out to 8 A. Partof it.
9 Rangen to attend these meetings? 9 Q. Hesaid that'strue, so...
10 A. |don't. 10 A. Okay.
11 Q. So you have no knowledge of whether wewere |11 Q. How long wasthis -- did this meeting last?
12 invited or not, do you? 12 A. Wadll, | would say 30 to 45 minutes.
13 A. |don't. 13 Q. Okay. IGWA was handed 1110.
14 Q. Wasthere anyone elsein the legidative 14 What was the rest of that meeting like?
15 branch, other than Speaker Bedke, who wasinstrumental |15  Just tell me, you know, what happened during the
16 inthe preparation or during these meetings? 16 meeting.
17 A. Certainly there were several other 17 A. Wadl, | -- | guesswe must have just gone
18 legidatorsthat attended those meetings. Whether they |18  through the elements of the term sheet, and then | do
19 wereat every meeting, | don't recall. Mike Moylel 19 remember that there was some discussion on the Tucker
20 know was at several of those meetings. 20 pipeline apieceof it. And what -- | guess what that
21 Q. Werethose representatives from the 21 would look like, what the Tucker pipeline would look
22 affected parts of the Director's order? 22 likeif that was how they were going to choose to move
23 A. Wdll, certainly Mike'snot. | guess| 23 forward.
24 would have to go back and think about who attended 24 Q. Wedo know that there was aletter of
25 which meetings. 25 intent that was obtained for the Tucker Springs pipe
Page 438 Page 440
1 Q. Okay. Mat, I'm just going to kind of wrap 1 that involved Fish and Game and the Idaho Water Board.
2 thisup, then. 2 Areyou aware of that letter of intent?
3 Going back to the March 5th meeting, there 3 A. | amaware of that |etter.
4 wasameeting called in the Department of Water 4 Q. Areyou aware of al the moving parts for
5 Resources by somebody. Y ou attended, Clive Strong 5 the Tucker Springs pipeline?
6 attended, and Randy Budge attended? 6 A. I'mnot sure what you mean by "moving
7 A. Correct. 7  parts.”
8 Q. And this settlement framework was handed 8 Q. Well, it involves -- part of the parts are
9 out; correct? 9 that the Water Board will give the Aqua Life facility
10 A. Correct. 10 toFish and Game.
11 Q. Werethere any directions given by you or 11 Areyou aware of that?
12 Mr. Strong that IGWA should or could move forward with |12 A. lam.
13 thisso-called Tucker Springsto Billingsey Creek 13 Q. Okay. Wereyou involved in any way in that
14 possibility? 14 concept or brokering that deal or being involved in
15 A. Direction that they should? 15 that deal in any way?
16 Q. Yeah. 16 A. 1 wasnotinvolved in brokering that deal.
17 A. No. | meanit'san element on the term 17 Q. Doyou know if anyone -- do you know if
18 sheet. It was an element that we identified that could 18 Clive Strong was?
19 provide 10 cfs of water to Billingsley Creek. The goal 19 A. | believe hewas.
20 redllyisto get 25 cfsat the head of Billingsley 20 Q. Okay. Mat, areyou or Clive Strong in any
21 Creek to address water shortages. Thiswas one 21 way involved in evaluation of this particular
22 possible source of water to meet that 25 cfs need. 22 mitigation plan, IGWA's second mitigation plan?
23 | don't remember any directive to IGWA 23 A. lamnot. | don't believe that Cliveis.
24 saying go forth and build this pipeline coming out of 24 Q. I takeit that the Director and his staff
25 that meeting, if that's what you're asking. 25 isinvolved in this?

M & M Court Reporting Service, Inc.

(44) Pages 437 - 440

(208)345-9611(ph) (800)234-9611 (208)-345-8800(fax)



Rangen Hearing - Vol. Il
3 Juneb, 2014
Page 441 Page 443
1 A. That's correct. 1 Do you see anything wrong with any of those
2 Q. Doyou know if Brian Patton isinvolved in 2 bodies -- the governor's office, the legidature, the
3 thereview? 3 attorney genera's office -- being involved in trying
4 A. | don't believe heis. 4 to solve water problems of the State?
5 Q. Okay. After the March 5th meeting, did you 5 A. |don't.
6 haveany other meetings with Mr. Budge or any members | 6 Q. And hasn't that had along history, for
7 of IGWA? 7 example, going back to the Swan Falls settlement
8 A. Yes wehave. 8 agreement was an effort involving the governor's
9 Q. How many meetings have you had? 9 office, thelegidature, the attorney genera's office,
10 A. | would say two to three subsequent 10 totry to solve awater problem?
11 meetings. 11 A. | would agree.
12 Q. Who attended those meetings? And generally 12 Q. On the meeting you discussed on or about
13 tell me when those meetings occurred. 13 March 5th regarding this settlement term sheet, | have
14 A. Those meetings would have been in late 14 some notes and recollection that there were a number of
15 April and May. The most recent one was perhaps two 15 other people that attended that meeting.
16 weeksago. Thefocus of that was the Buckeye Farms 16 Isit possible that there were a number of
17 piece of the below-the-rim projects. 17 legidatorsthere, such as Speaker Bedke, Senator Bair,
18 So we've had at |east two coordination 18 Senator Gibbs, and Senator Moyle at that meeting?
19 meetings with IGWA's representatives, with Buckeye's |19 A. | guessit'spossible.
20 representatives, and with Department representatives, 20 Q. Andisit possible aso that there were
21 and with Fish and Game, with the last one where we 21 representatives from the Buckeye, Mr. Simpson, and
22 discussed possible engineering improvements and water |22 representatives from the Idaho Water Resource Board
23 right development that would get an alternative water 23 also at that meeting?
24 supply to the Buckeye Farms so that they would no 24 A. | guessit'spossible. Although the
25 longer berelying on Billingsley Creek water 25 meeting that I'm recollecting | don't believe had that
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1 diversions. 1 many participants.
2 Q. Okay. You'reinvolved in getting Buckeye 2 Q. Dovyou recal that the term sheet was taken
3 Farmswater from some other source so they're not 3 out and presented to the Hagerman water users at a
4 injured because of this particular plan; correct? 4 meeting in Hagerman the evening of April 15th?
5 A. Yeah, that... 5 A. | recal that meeting.
6 Q. Isthat a"yes'? 6 Q. Andisit accurate to say that IGWA was
7 A. Yes. 7 specifically not invited to that meeting?
8 Q. WasClive Strong in attendance at any of 8 A. That'strue.
9 these meetings? 9 Q. And | think you're aware that the following
10 A. Yes hewas. 10 day there was atour of the whole Hagerman areaon
11 Q. Atadl the meetings? 11 April 16th; correct?
12 A. |l don'trecal if hewasat all of them. 12 A. Correct.
13 MR. HAEMMERLE: Thank you, Mat. No further |13 Q. And that tour was basically opento a
14 questions. 14 number of folks?
15 THE HEARING OFFICER: Randy, are you 15 A. Iltwas
16 cross-examining? 16 Q. Anditwas participated in by alarge
17 MR. RANDY BUDGE: Thank you, please. 17 number of users from the Hagerman area; correct?
18 18 A. There were water users from the Hagerman
19 CROSS-EXAMINATION 19 areaparticipating, yes.
20 BY MR. RANDY BUDGE: 20 Q. And those water users included
21 Q. Good afternoon, Mat. 21 representatives of Rangen, Mr. Courtney and others?
22 Mat, Rangen has suggested that it's somehow 22 A. Wadll, I certainly know that they
23 aproblem or wrong for the governor's office, the 23 participated in the stop at Rangen's facilities. |
24 legislature, the attorney general's office to undertake 24 don't recal if they were participating in the
25 effortsto solve water conflictsin the state. 25 remainder of thetour.
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1 Q. Andisit accurate to say there was a 1 was my understanding they chose not to participate
2 representative from the governor's office, Mr. Goodson, | 2 after theinitial meetings.
3 there? 3 MR. RANDY BUDGE: No further questions. Thank
4 A. That'strue. 4 you.
5 Q. Andisit also true there were a number of 5 THE HEARING OFFICER: Okay. Questions,
6 representatives from the Idaho Water Resource Board 6 Mr. Huntley?
7 there, Chairman Chase and Mr. Stevenson and perhaps 7 MR. HUNTLEY: No.
8 others? 8 THE HEARING OFFICER: Mr. Hendlee?
9 A. True. 9 MR. HENSLEE: No, sir.
10 Q. And werethere alarge number of 10 THE HEARING OFFICER: Okay. Recross?
11 legidators participating in that meeting? 11
12 A. Therewere. 12 REDIRECT EXAMINATION
13 Q. Looking at the term sheet, Mat, there are 13 BY MR. HAEMMERLE:
14 basicaly acouple of components. Roman numeral 111 14 Q. Mr. Weaver, what gives you theidea or the
15 talksabout a managed recharge program. And | think 15 basisthat you believe Rangen wasn't interested in
16 Yyou're aware that the State passed legidlation to 16 attending any of these meetings?
17 appropriate something like $27 1/2 million to fulfill 17 A. What givesmethat ideaisin theinitia
18 that part of the project. 18 kickoff meeting Rangen wasin attendance. And when we
19 A. I'mnot sure about your number, but they 19 scheduled subsequent follow-up meetings, which | did
20 did appropriate millions of dollars. 20 not personally schedule those meetings, and | did not
21 Q. Andon part II, "Immediate water supply 21 personaly issue invitations to Rangen, but it was my
22 measures,” was it contemplated by the framework, based |22 understanding, based on conversations with other
23 onyour understanding and the various meetings between |23 people, that that invitation had been extended and that
24 thelegidators and others, that the groundwater users 24 there hadn't been interest in participation.
25 would have to step up and pay the cost of those 25 Q. Who were these other people that you talked
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1 intermediate water supply measures that are in Roman 1 to that thought invitations were extended to Rangen?
2 numerd I, that's what was being asked? 2 Because I'll tell you there weren't.
3 A. That iswhat was being asked. 3 A. The other people that we were working with
4 Q. Isthere anything in thisterm sheet that 4 @ thetime.
5 required Rangen to spend money or participate 5 Q. That would have been IGWA members?
6 financialy or with engineering or in any other way 6 A. No. That would have been the legislators
7 with accomplishing any of the objectives of this 7 that | wasworking with, staff at the governor's
8 framework? 8 office, and Clive Strong.
9 A. Therewasnot. 9 Q. That'swho that came from?
10 Q. Soif Rangen was not being asked to spend 10 A. ltwasin our discussions that left me with
11 any money or participate, would it not -- would you 11 that understanding.
12 agreeit doesn't seem very unusual that they would have |12 Q. Now, to be sure, nobody else wasinvited to
13 tobeinvolved in the drafting of a settlement 13 that party, no other surface water users from Rangen
14 framework that didn't impose any responsibilities or 14 werethere, except the Buckeye; correct?
15 dutiesor obligations on them? 15 A. That'smy recollection, yes.
16 A. Couldyou rephrase -- could you ask that 16 Q. Now, Mr. Budge saysthat since IGWA was
17 agan? 17 purporting to pay for al these things, why invite
18 Q. Yeah, that was a poor question. Let me 18 anyoneelse. That's his questioning to you.
19 rephrasethat. 19 Don't you think that other usersin
20 Since Rangen didn't have any obligations 20 Hagerman would be interested in a settlement that
21 under the settlement term sheet, would you agree that 21 provided groundwater pumpers safe harbor?
22 that's probably why they would not have been askedto |22 A. | dothink they would be interested in
23 participate in the drafting of it? 23 that.
24 A. Waédll, from my perspective, they weren't 24 Q. Yetyou're not aware of any other Rangen
25 asked to participate in the drafting of it because it 25 surface water user that had any input in this
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1 settlement framework? 1 Q. Soyoustartedin, | believe, 19872
2 A. | wouldn't consider thisto be afina 2 A. That's correct.
3 document. And taking this out and disseminating this 3 Q. Just one moment. | have the wrong number
4 information to the water users in Hagerman was 4 written down. | haveit backwards. Doug, I'm going to
5 initiated the evening of April 14th or 15th. 5 show you what has been marked as Exhibit -- can you
6 | have been in discussion with water users 6 look inyour book at Exhibit 2057. Or excuse me, 2075.
7 since then on what would be the next steps of going out 7 | did that again.
8 towater users, which entities we could work through in 8 Do you recognize Exhibit 20757
9 the Hagerman area so that we could take the elementsof | 9 A. Yes, | do.
10 thisto alarger audience and get feedback on it. 10 Q. Andwhat is Exhibit 2075?
11 Q. Okay. | want the record to be clear that 11 A. It'smy curriculum vitae, my resumé.
12 you're not personally aware of any invitations that 12 Q. Andisthisacurrent copy of your
13 were sent to Rangen to any of these meetings? 13 curriculum vitag?
14 A. After that initial one, that's correct. 14 A. Yes itis.
15 MR. HAEMMERLE: Thank you. 15 MR. MAY:: Director, | would move for the
16 THE HEARING OFFICER: Let me properly 16 admission of Exhibit 2075.
17 characterize this now. 17 MR. TIBUDGE: No objection.
18 Recross, Mr. Budge? 18 THE HEARING OFFICER: Thank you.
19 MR. RANDY BUDGE: No questions. Thank you. |19 Mr. Huntley, any objection?
20 THE HEARING OFFICER: Okay. Any additional |20 MR. HUNTLEY: No objection.
21 questions, Mr. Huntley? 21 THE HEARING OFFICER: Mr. Hensleg?
22 MR. HUNTLEY: No. 22 MR. HENSLEE: No objection.
23 THE HEARING OFFICER: Mr. Henslee? 23 THE HEARING OFFICER: Document marked as
24 MR. HENSLEE: No, sir. 24 Exhibit 2075 is received into evidence.
25 THE HEARING OFFICER: Thank you, Mr. Weaver. |25 (Exhibit 2075 received.)
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1 Next witness on behalf of Rangen? Mr. May? 1 Q. (BY MR. MAY): Doug, could you tell mea
2 MR. MAY : Director, well call Doug Ramsey. 2 little bit about your education.
3 THE HEARING OFFICER: Mr. Ramsey, if you'll come | 3 A. Yes. | received abachelor'sin
4 forward, please. Raise your right hand. 4 conservation with an aquatic option at |daho State
5 5 University, and then went on to get my master'sin
6 DOUG RAMSEY, 6 microbiology from the same institution.
7 having been called as awitness by Rangen, Inc., and 7 Q. Anddo you currently hold any
8 duly sworn to tell the truth relating to said cause, 8 certifications?
9 tedtified asfollows: 9 A. Yes, | do. I'm certified as afish health
10 10 inspector through American Fishery Society, fish health
11 THE HEARING OFFICER: Please be seated. 11 section.
12 Mr. May. 12 Q. Andwhat does a certification as a
13 MR. MAY': Thank you, Director. 13 certified fish health inspector mean? What does that
14 14 dlow youto do?
15 DIRECT EXAMINATION 15 A. Wadll, it meansthat I've gone through the
16 BY MR.MAY: 16 coursework and experience to be able to examine fish
17 Q. Good afternoon, Doug. 17 and go through the various tests that are required in
18 A. Hédlo. 18 order to isolate various pathogens in those fish, offer
19 Q. Could you please state and spell your name. 19 information on the prevention of fish diseases and
20 A. My nameis Doug Ramsey, R-am-s-e-y. 20 control of them.
21 Q. Doug, where are you employed? 21 Q. What isyour position at Rangen?
22 A. I'memployed at Rangen. 22 A. I'mresearch scientist.
23 Q. Okay. And how long have you been employed 23 Q. What does aresearch scientist for Rangen
24 a Rangen? 24 do? What isyour position? Or what does your duty
25 A. 27 years. 25 ental?
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1 A. Atthelaboratory, our research center, | 1 how hasthat been trending?
2 perform fish disease diagnostics. | also perform 2 A. It'sbeen going down steadily.
3 water-quality testing doing various chemical tests on 3 Q. And would having more water in your
4 water samples from primarily hatchery discharges. And | 4 facility make your job easier?
5 | aso provide work in doing fish disease and nutrition 5 A. Certainly.
6 research there at the facility. 6 Q. Andwould you like to have more water in
7 Q. You mentioned that you do some fish disease 7 thefacility?
8 diagnostics? 8 A. Yes. Itwould certainly make doing
9 A. Yes. 9 research much more effective, be able to have
10 Q. Doyou do that for Rangen's hatchery? 10 replication in our feeding trials.
11 A. Yes, | do. 11 Q. You may have heard several times during the
12 Q. Doyou also do that for others? 12 testimony today that all fish hatcheries, or at least
13 A. Yes. | will provide that service for 13 most, have some kind of disease problems; correct?
14 primarily fish feed customers, but also those that are 14 A. Yes
15 not our customers. 15 Q. Does Rangen have issues -- or has Rangen
16 Q. Andin addition to the fish disease 16 hadissuesin the past with diseasesin itsfish
17 diagnostics, do you also do other things out of the 17 facility?
18 research hatchery for others, other than Rangen? 18 A. Yes, it has.
19 A. Yes. Yes. We perform water-quality 19 Q. Okay. Could you kind of describe for me,
20 testing for quite a number of fish hatcheriesin the 20 sinceyou've been there, what kind of diseases you've
21 area. Those water testsinclude various parameters, 21 had issues with in the Rangen facility.
22 testing for solids and severa nutrients that are 22 A. Yes. | know that prior to me working at
23 required through the NPDES permit that the farmers have |23 the hatchery in the laboratory there was a particular
24 to operate under. 24 viruscaled IPN virus, which was causing fairly high
25 Q. When you're performing those duties and the 25 mortality in the hatchery. That was occurring in the
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1 fish disease diagnostics, how do you get the samples to 1 '70s, for the most part.
2 you? Who brings them to you? 2 Aswe entered the '80s -- and | didn't
3 A. Typicaly, the farmer will bring both fish 3 start with the company until '87, but | know that
4 and water samplesto the laboratory. 4 through the '80s IPN virus seemed to start leaving or
5 Q. And who around the valley does bring those 5 becoming less and less of a problem for some reason.
6 fish and those samplesto you for testing? 6 Andinitsplace IHN virus seemed to be coming more and
7 A. It can be afish feed customer, anywhere 7 more of aproblem on the facility.
8 from the Twin Falls area down to Strike Reservoir area 8 Q. Sowithregard to the IPN issues that
9 where other hatcheries are located. There'salso -- 9 Rangen was experiencing in the '70s, is that no longer
10 wedll, that can bein the form of private facilities as 10 anissueinthefacility?
11 well as state and federally run facilities. 11 A. No,itisnot.
12 Q. Sodo you do disease and diagnostic work 12 Q. AndthelHN, you said?
13 for government facilities, such as state and federal 13 A. Yes
14 facilities? 14 Q. WhatisIHN?
15 A. Yes, | have donethat. 15 A. It standsfor infectious hematopoietic
16 Q. Haveyou done work in the past, for 16 Necrosisvirus.
17 instance, for the Hagerman State Fish Hatchery that's 17 Q. And you started having those issuesin the
18 located near Tucker Springs that we've been talking 18 late 1980s, you said?
19 about in this case? 19 A. It probably started earlier than that, but
20 A. Yes, | have. 20 inthe'80s.
21 Q. Inthe 27 yearsthat you've been employed 21 Q. And do you continue to have problems with
22 by Rangen, have you become familiar with the issues 22 IHN inthefacility?
23 that Rangen has related to the availability of water? 23 A. Wehave on fairly rare occasions now seen
24 A. Yes, | have. 24 that problem in thefish.
25 Q. And generally, Rangen's supply of water, 25 Q. Okay. Andwhy don't you have problems with
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1 IHN, at least as much anymore, in the facility? 1 A. Correct.
2 A. Waell, | believe that there's a number of 2 Q. Do you have any problems with parasites?
3 reasons. One, for instance, isthe use of demand 3 A. Wedo not. Inmy work with fish from our
4 feeders. Those were developed to replace the normal 4 facility, | do see parasites on the fish. They are al
5 method of blowing feed into the raceway all at once for 5 externa parasites and typically have avery low or no
6 each feeding, which caused alot of stresson thefish, 6 impact on the fish because they're in such low numbers.
7 alot of competition among the population in order to 7 Normally the parasites will just be found
8 getthefeed. And ]I think that was ahbig problem for 8 therein very few numbers, and there's no effect on the
9 theminterms of stressing them out and dliciting 9 fishitself with that. But they have that ability to
10 disease problems. 10 continue to colonize afish in those low numbers and
11 The company, Rangen, has also devel oped 11 remain on the facility.
12 improved feeds through the years, one of whichisan 12 Q. Sothose are the external parasites?
13 extruded feed that is much more digestible and 13 A. Correct.
14 provides, wefeel, abetter form of nutrition for the 14 Q. Andyou don't have any particular issues
15 fish. 15 with mortality from the external parasites; correct?
16 We've also covered the raceways with bird 16 A. No, wedo not.
17 netting to eliminate that possibility. With birds 17 Q. Your initial answer to that question was
18 being avector for these types of pathogens, it was, | 18 that you don't have parasites.
19 think, agood moveto start covering our place and 19 Were you referring to a different type of
20 getting rid of that particular variablein trying to 20 parasites, other than the external ?
21 control diseases aswell. 21 A. Yes. Wedon't haveinternal parasites. A
22 Q. Soasitstandstoday, isIHN abigissue 22 number of organisms do infect fish internally,
23 inthe Rangen hatchery? 23 parasitesin particular, that can cause mortality in
24 A. ltreally isnot at this point. 24 fish, but we have not seen that at our facility.
25 Q. You have apretty good handle on it? 25 Q. Andin particular, we'll talk alittle bit
Page 458 Page 460
1 A. Yes, | believe we do. 1 later about what's been referred to today as PKD.
2 Q. Arethere other issuesthat you do have 2 Isthat a parasite?
3 other than IPN and IHN in the hatchery? 3 A. Yes itis.
4 A. Yeah. Wedon't have an issue with IPN 4 Q. And do you have any issues with PKD in the
5 anymore. But yeah, cold-water bacteriais another one 5 Rangen facility?
6 that's causing mortality at our place. 6 A. We have not isolated that parasite in our
7 Q. Okay. What do you do with regard to 7 fish.
8 cold-water disease? And do you have agood handleon | 8 Q. Areyou familiar with the disease history
9 that like you do with the IHN? 9 inthe Hagerman State Fish Hatchery?
10 A. Not so much. | would say that probably 10 A. Somewhat, yes.
11 cold water is our number one problem there in the 11 Q. Okay. How did you become familiar with
12 hatchery. We do have an approved medicated product 12 that?
13 that has been approved by FDA for food fish, whichis |13 A. | have done fish disease diagnostics for
14 very effectivein controlling that particular pathogen. 14 that facility through the years. And then | also was
15 Q. Okay. Do you have any problems with other 15 shown asummary sheet for various pathogens that have
16 diseasesin the hatchery? 16 beenisolated from that facility. It's been listed |
17 A. Wedo, but they're pretty minor in the big 17 believe here as one of the exhibits.
18 picture. We do have bacterial gill disease, which can 18 Q. I'mgoing to bring up here on the screen --
19 take anumber of fish at times, and it does depend on 19 andyou can look at in your book if you'd look like --
20 water flows and densities in those ponds. 20 Exhibit 2031.
21 Asfar as mortality goes, there'sreally 21 Is that the document that you're talking
22 not much other prablems on the facility that actually 22 about?
23 killsfish. 23 A. Yes itis.
24 Q. Other than what you mentioned, the IHN and 24 Q. Soyou have had a chance to review this
25 the cold-water disease? 25 document?
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1 A. Yes 1 Q. Isthat virus something that could be
2 Q. Any other way that you became familiar with 2 transmitted in the water, for instance, if water was
3 thediseases that might be experienced in the Hagerman 3 transferred to the Rangen facility?
4 State Fish Hatchery? 4 A. Yes, contaminated water would carry virus
5 A. There's been various meetings conducted in 5 and alow for infection of fish downstream.
6 theindustry for disease control, one of them being 6 Q. And areyou concerned that that IHN could
7 cold-water bacteria. And certainly the State has been 7 cause problems with a disease that you have some
8 involved with those discussions. 8 control over now?
9 Q. So based upon that knowledge that you have, 9 A. Yes. Thereare-- besidesjust having more
10 what kind of issues do you understand the Hagerman 10 virus coming onto our place, there's also this problem
11 State Fish Hatchery has with diseases? 11 with strain differences. Now, | don't know if the
12 A. They have-- 12 strain that Hagerman State is dealing with is different
13 Q. Or excuse me, | guess| should clarify the 13 from ours, but there can be differencesin virulence or
14 question. 14 the ability to cause disease, given various differences
15 What kind of issues have they had? Just 15 inthe strains of the virus that we're talking about.
16 kind of go through like we did with Rangen. 16 Q. And do you know whether the Hagerman State
17 A. Okay. At Hagerman State | know that 17 Fish Hatchery has adopted similar methods of
18 they've had IHN virus as one of the significant 18 controlling the IHN that you've been using in the
19 problemsthere at the facility. They have been dealing 19 Rangen facility?
20 with proliferative kidney disease, or PKD, on the 20 A. Yes
21 facility aswell. And aso one of the casesthat I've 21 MR. TIBUDGE: Objection. Foundation.
22 been involved with was with the external parasite 22 THE HEARING OFFICER: Overruled.
23 caledich, short for along scientific term. 23 Q. (BY MR. MAY): Sorry. What was the answer?
24 Q. Okay. Andisich something that you have a 24 A. Yes, | believe that they've used a number
25 dignificant issue with at the Rangen facility? 25 of methods that we have used in terms of trying to
Page 462 Page 464
1 A. No, it'snot aproblem. | do seeit 1 control that particular disease.
2 occasionally onfish that I'm examining. Butit'sin 2 Q. And yet they're still experiencing problems
3 such low numbers there's no effect on the fish. 3 withit?
4 Q. And you mentioned that they have issues 4 A. Yes
5 with I[HN? 5 Q. Doesthe Hagerman State Fish Hatchery have
6 A. Yes 6 cold-water disease?
7 Q. Do those issues continue now today? 7 A. Yes
8 A. Yes, they do. 8 Q. Do you have any concerns with the fact that
9 Q. What kind of -- what is the significance of 9 the Hagerman State Fish Hatchery has experienced
10 theissueswith IHN that they've got? 10 cold-water disease when considering that the water from
11 A. It'stypicaly aproblemin smaller fish or 11 their facility may be pumped up into yours?
12 younger fish, which can result in very high mortality. 12 A. Yes. Again, we have cold-water on our
13 | don't know exactly what the mortality is for those 13 place, but increasing the pathogen load into our
14 epizootics at Hagerman State Hatchery. But there are 14 facility ssimply causes the possibility of increased
15 plenty of fish that do die from that disease. And then 15 problemsin our facility. And also the differencesin
16 there can belonger term problemswith the survivorsin |16  strain may also come into effect also in terms of
17 termsof skeletal deformities. 17 virulence.
18 Q. And you mentioned that IHN was something 18 Q. What isfurunculosis?
19 that you have afairly good handle on at the Rangen 19 A. Furunculosisisadisease caused by a
20 hatchery? 20 bacteria
21 A. Yes, it appearsthat we do. 21 Q. And does Rangen have any issues with
22 Q. Is--wéll, let me ask this. What causes 22 furunculosis?
23 IHN? Isit caused by abacteria or a parasite or a 23 A. That's another one that had been a problem
24 virus? What causesit? 24 even beforemy time. | have -- | really can't remember
25 A. It'savira disease. 25 thelasttimethat | isolated furunculosis. It may
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1 have been never. I'm not sure about that. But it 1 habitats. It seemsto be, for the most part, in fairly
2 would have been alot of years ago. 2 clean spring water environments.
3 But again, these changes in our management 3 Q. And are you concerned about the bryozoans
4 dtrategies, | believe, have helped to reduce that to a 4 and/or the PKD moving from the Tucker Springs up to the
5 nonissue. 5 Rangen facility?
6 Q. Do you know whether the Hagerman State Fish 6 A. Yes, I'm concerned about both.
7 Hatchery has furunculosisin raceways that are served 7 Q. Andyou don't have PKD in your hatchery
8 by Tucker Springs? 8 right now?
9 A. Yes, they do. 9 A. We have never had that isolated from our
10 Q. Andthat's one of the things if we wereto 10 fish.
11 look through Exhibit 2031, there are instances of that 11 Q. What happens once the PKD and/or the
12 noted in there? 12 bryozoans get established at Rangen's facility?
13 A. Yes. 13 A. If the bryozoans become established in our
14 Q. Just to clarify, the issues that we've been 14 system, then that presents the potential for that
15 taking about with IHN, with the cold-water disease, 15 particular pathogen to be basically there from that
16 when we'rereferring to issues in the Hagerman State 16 point on. It would be very difficult to eliminate it
17 Hatchery, are you referring to issues in raceways that 17 from the system.
18 are served by Tucker Springs? 18 If it was just the parasite itself coming
19 A. Yes. 19 through the water supply, then we would simply have
20 Q. You mentioned PKD. 20 potentialy epizootics in our populations as time went
21 What is PKD? 21 on and would have dead fish as aresult.
22 A. PKD isadisease caused by a myxozoan 22 Q. Andonceit got established, it might be
23 parasite. It primarily infects salmonid fish. It'sa 23 difficult to remove; correct?
24 pathogen that causes high mortality at times. 24 A. Yes
25 Q. And by "salmonid fish," isthat -- are the 25 Q. | understand that -- or maybe | should say,
Page 466 Page 468
1 trout that you raise at Rangen's hatchery salmonid 1 do you understand that the pipeline that is being
2 fish? 2 proposed to put water into the Rangen facility ties
3 A. Yes, they are. 3 into the 14-inch pipe that goes to the small raceways?
4 Q. Andarethetrout that areraised at the 4 A. Yes.
5 Hagerman State Fish Hatchery similar to the trout that 5 Q. And you aso understand that the pipe --
6 Yyou raiseat your hatchery? 6 theintakefor that pipelineislocated in the lower
7 A. Yes. 7 pool of Upper Tucker Springs, kind of in that rocky
8 Q. Andinfact, | understand that they may get 8 area; correct?
9 some of their eggs from the same place that you do. 9 A. Yes, | understand that.
10 Correct? 10 Q. Now, in the Hagerman State Fish Hatchery,
11 A. That's correct. 11 do you understand that that lower pool typically feeds
12 Q. How isPKD spread? 12 their large raceways?
13 A. Theinfective agent of that particular 13 A. Correct.
14 parasiteistransmitted from the intermediate host, 14 Q. Doesit cause you any concerns that the
15 whichisabryozoan, through the water to susceptible 15 water that would be coming from that rocky area would
16 fish. 16 @gointo your small raceways?
17 Q. The bryozoans, you mentioned it's an 17 A. Yes, it does.
18 intermediate host. 18 Q. Andwhy isthat?
19 What does that mean? 19 A. Wadl, first of al, that water would be
20 A. It'sahost that isjust simply part of the 20 going over nearly naive fish. We have awater supply
21 lifecycle, asfish are aswell. 21 that isbasicaly specific pathogen free coming from
22 Q. Okay. And those bryozoans, what are 22 thetunnel. And for the most part, that is a closed
23 bryozoans? 23 system supplying the small raceways. And so those fish
24 A. | don't know alot about those, except that 24 arenot asimmunocompetent to be able to resist various
25 they are an invertebrate organism in the aguatic 25 pathogens.
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1 And with the water coming from that Tucker 1 concerns with water coming from an areathat is around
2 Spring area, thereis definitely concern that those 2 those exposed rocks?
3 pathogensthat potentially are in that water source 3 A. Yes. It'ssimply open to that kind of
4 would be going over fish that are not totally developed 4 contamination.
5 intermsof their immune system. 5 Q. Does part of your -- did part of your
6 Q. Andyou used the word "naive." 6 training or your experience deal with how to control
7 What did you mean by the word "naive"? 7 thesediseasesin fish?
8 A. "Naive" being these fish have not been 8 A. Yes
9 exposed to the various pathogens that we're talking 9 Q. And how do you go about controlling
10 about. 10 diseasesinfish?
11 Q. What kinds of things are you concerned 11 A. The number one method of controlling
12 about in -- happening in that rocky area that might get 12 diseasesinfishisto avoid having the pathogen that
13 washed into the collection box? 13  causes the disease from getting on your facility in the
14 A. Waéll, from looking at the facility and 14 first place.
15 wherethisisgoing to happen, it'sbasically a 15 From there you provide good nutrition to
16 sinkhole, it looksliketo me. And so there's drainage 16 thefish, asgood aswater quality as possible,
17  off the rocks and down into the water supply wherethis |17 maintain the rearing units as clean as possible,
18 collection box would be located. 18 reducing stressors during handling as much as you can,
19 And with that, | just have serious concerns 19 dl those thingsto provide the fish with as healthy an
20 about any number of pathogens that would be deposited |20 environment as possible.
21 there from vectors, for instance, fish-eating birds, 21 Q. And one of those things might be some kind
22 mammals, those kinds of things where the pathogens 22 of medication potentially?
23 would be sitting on the rocks. 23 A. Yes. Yes, incontrolling. Certainly there
24 If the water is not over the rocks at that 24 are some approved products for food-fish use, and at
25 point, they could be basicaly just increasing in 25 timeswe haveto rely on those to treat diseases in the
Page 470 Page 472
1 numbersto apoint where when you havearaineventor | 1 fish.
2 therewould be water flushing all of those off the 2 Q. Which types of diseases do you have some
3 rocks and down into the water table below and 3 success with medication?
4 eventually being collected into that box, and finally 4 A. Primarily, antibiotic. There's several
5 pumped to our hatchery. 5 that are approved for food fish. Onein particular for
6 Q. And do you have an understanding that the 6 cold-water that we have used on the placeis called
7 Hagerman fish hatchery has had to do somethingstotry | 7 Aquaflor. It'saflorfenicol product that's effective.
8 and keep birds and fish out of some of those areas? 8 Q. Andisthere an approved drug for PKD?
9 A. Yes. 9 A. No, there's not.
10 Q. What kinds of things have they done? 10 Q. Areyou aware of any way to cure that once
11 A. Wédll, evidently there are fish in the Big 11 thefish get it?
12 Bend Ditch, for instance, that they have tried to keep 12 A. No.
13 those fish out of their water supply by setting up a 13 Q. | understand that Rangen raises some fish
14  screen, which precludes them from being ableto jump up |14 under a contract with Idaho Power.
15 into that area. 15 Isthat correct?
16 They also have used some large balls 16 A. That's correct.
17 suspended high in order to try and scare various birds 17 Q. What happensto those fish? Where do they
18 from flying overhead. It's quite aflyway for 18 (Qo?
19 migratory birds. And with all those birds going over 19 A. Thosefish are planted either in the
20 that area, the definite possibility of duck waste, for 20 American Falls Reservoir or through the mid-Snake from
21 instance, landing on those rock areas and contaminating |21  Centennia Park down to Strike Reservoir.
22 basically the area. 22 Q. Do you aso have other contracts or do you
23 Q. And so despite those efforts that they've 23 sdl livefish to other people for implanting or
24 made with the fish screens and the duck balls, do you 24  stocking in ponds?
25 dtill have -- the scare balls, do you still have 25 A. Wedo. On occasion we will sell asmall
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1 number of fish for private pond use. 1 Have you seen documents or a few documents
2 Q. And where do you sell those? Where do 2 representing water tests that were done at the Tucker
3 thosefish end up? 3 Springsfacility?
4 A. One place has been in the Boise area at 4 A. Yes, | have
5 times. Thereare others, but | don't remember exactly 5 Q. How many documents have you seen that -- in
6 wherethey are. 6 other words, how many tests have you seen that show the
7 Q. Andyou also, as| understand, sell some 7 water quality in Tucker Springs?
g8 fish for commercial purposes? 8 A. I'dsay severa. Of course, | saw the
9 A. Correct. 9 report that | produced for Fish and Game.
10 Q. And what happens to those fish? 10 Q. And that was the dissolved oxygen document,
11 A. Thosefish are live-hauled to the 11 which | believe was -- let me check my mail real quick.
12 processing plant near Filer. 12 Isthat this document, Exhibit 2041?
13 Q. Wereyou here today when Mr. Chapman was 13 A. Yes, that'sthe one.
14 testifying and indicated there might be some 14 Q. Okay. And have you also seen Exhibit 2042
15 restrictions that they had on where they could place 15 with regard to dissolved oxygen?
16 their fish out of the Hagerman State Fish Hatchery? 16 A. Yes
17 A. Yes. 17 Q. Okay. Have you seen other dissolved oxygen
18 Q. Would potential restrictions on where you 18 measurementsin Tucker Springs?
19 could place fish also cause difficulties for Rangen if 19 A. Yes
20 those wereto occur there? 20 Q. Okay. And do you recall where those
21 MR. TJBUDGE: Objection. Speculation. 21  measurements were? Were they part of the report that
22 THE HEARING OFFICER: Overruled. 22 was provided by SPF?
23 MR. TIBUDGE: Director, may | inquire of the 23 A. Yes, that'sit.
24 witnessin aid of objection? 24 Q. Haveyou seen dissolved oxygen
25 THE HEARING OFFICER: Sure. 25 measurements, other than these two documents and the
Page 474 Page 476
1 VOIR DIRE EXAMINATION 1 report from SPF?
2 BY MR.TJBUDGE: 2 A. No.
3 Q. Mr. Ramsey -- 3 Q. What isthe significance of dissolved
4 A. Yes 4 oxygen when it comes to raising fish?
5 Q. --you're not employed by the Department of 5 A. Wadll, it'sarequired component for fish.
6 Fish and Game? 6 It hasto bein the water for them to live. They use
7 A. No, I'm not. 7 that with -- for respiration and various metabolic
8 Q. Do you know the waterways that have fish 8 functions.
9 stocking restrictions for the Fish and Game? 9 Q. Andas| understand it from previous
10 A. No, I'mnot -- | don't have that 10 testimony, fully-saturated water at the altitude of
11 information. 11 your hatchery is approximately 9 parts per million.
12 MR. TJBUDGE: I'd renew my objection. He 12 A. That's correct.
13 doesn't know what waterways they would be precluded |13 Q. Andisthat what you're shooting for for --
14 from stocking fish in, so who's to say whether it would |14 isthat kind of your goal for what you would like to
15 have any impact on Rangen's operations. 15 have with the water?
16 THE HEARING OFFICER: Sustained. You'll needto |16 A. Yes
17 lay some foundation, Mr. May. 17 Q. Youcanraisefishinlesswater than 9
18 18 parts per million; correct?
19 FURTHER DIRECT EXAMINATION 19 A. Inlessoxygen.
20 BY MR.MAY: 20 Q. Excuseme, yes. 9 parts per million of
21 Q. Let'stalk alittle bit about what you know 21 oxygen.
22 about other parts of the water quality of the water 22 A. Yes
23 coming -- or water in Tucker Springs. We've already 23 Q. What's generally the range that you can
24 talked about some of the potential diseases and 24 raisefishinfor oxygen?
25 parasites. 25 A. It'stypically from about 6 parts per
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1 million on up to saturation. 1 you've seen so far with regard to the Tucker Springs

2 Q. And Mr. Rogerstestified that there might 2 water?

3 be-- youmight beabletoraisefishaslow as5 3 A. Wadll, theissue of gas supersaturation is

4 potentially. 4 onethat | would definitely be concerned about with

5 A. That's correct. 5 that type of system.

6 Q. Would you agree with that? 6 Q. Okay. Andwe can talk about that injust a

7 A. Yes. 7 second.

8 Q. Mr. Rogersaso indicated that -- or agreed 8 Other than the potential for gas

9 that asthe water flowed through the facility the 9 supersaturation, are there other issuesrelated to
10 dissolved oxygen went down; correct? 10 contaminantsin the testing that you've seen done at
11 A. Yes 11 Tucker Springs?

12 Q. Soit'smy understanding that the dissolved 12 A. Other than the pathogens and lower

13 oxygen records that we've got for Tucker Springs 13 dissolved oxygen, no.

14 indicate that the dissolved oxygen is somewhereinthe |14 Q. What istheissue that you have with the

15 rangeof 8. 15 dissolved -- or excuse me, the nitrogen supersaturation

16 Isthat your understanding? 16 that you mentioned?

17 A. Yes. 17 A. Whenever you have water that's put under

18 Q. You canraisefishin dissolved oxygen with 18 pressure during pumping, for instance, the possibility

19 8 parts per million; correct? 19 existswhere air getting entrained into that water can

20 A. Yes, you can. 20 cause higher levels of dissolved gasesin it, and that

21 Q. And there are ways to raise the dissolved 21 would occur through pumping and increased pressure.

22 oxygen level in the water; correct? 22 And once that water went out onto fish, the

23 A. Yes, thereare. 23 gaseswould come out of solution through the gills as

24 Q. Doesthelevel of dissolved oxygen of 24 thefish takein those gases. And that can cause

25 around say 8 parts per million in the water in Tucker 25 basicaly an embolism with bubbles forming in the blood
Page 478 Page 480

1 Springs cause any issues for you? 1 vesses.

2 A. Only inthat there's a certain amount of 2 Q. Andisthat what Mr. Rogers described as

3 oxygen at 8 parts per million, which raises a certain 3 the gas bubble disease?

4 number of fish. At 9 parts per million you can raise 4 A. Correct.

5 morefish. 5 Q. With the pumping system that IGWA's

6 Q. And so the 8 would be an issue for you 6 proposing toinstall in Tucker Springs, do you have

7 because you could raise less fish; correct? 7 concerns with regard to the reliability of that system?

8 A. Correct. 8 A. Yes.

9 Q. Butit'smy understanding that there are 9 Q. Okay. Andwhat would happen if the pumps
10 systemsthat could be putin placetoraiseitto 9. 10 wereto shut off and water was no longer flowing into
11 A. Yes. 11 thefacility? You heard Mr. Rogers testify that the
12 Q. Areyou familiar generally with the 12 fish would start to diein aslittle as maybe 10 to 30
13 water-quality measurements that were taken regarding 13 minutes.

14 thetemperature of the water in Tucker Springs? 14 Do you agree with that?

15 A. Yes. 15 A. | definitely agree with that.

16 Q. You've had a chance to review those? 16 Q. Andif they did not die, what -- even for

17 A. Yes. 17 thefish that didn't die, what complications could

18 Q. Do you have any issues with the temperature 18 arisefrom that?

19 of the water coming out of Tucker Springs and being 19 A. Wadll, that oxygen deprivation that the fish

20 delivered to Rangen? 20 would experience would cause various changesin the
21 A. | notice the temperature was maybe a degree 21 fish, various metabolic changesin the fish that would
22 higher. No, | redly don't have a problem with that. 22 cause stress within them. And these stressors can

23 Q. Other than the issues with pathogens and 23 definitely be along-term effect on the fish, where

24  diseasesthat we've talked about, are you aware of 24 there would be potentia for infectious diseases to

25 other water-quality issues based on the tests that 25 comein and cause epizooticsin the population. There
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1 could beimpaired growth as aresult of the stressors. 1 distance. And from therethe water is piped directly
2 Q. And | would understand that that's a 2 tothe small raceways.
3 problem with the fish that you're producing. 3 Q. How isthe Tucker Springs area different
4 Does that also cause any problems with the 4 from that, as you understand, from the Rangen facility?
5 research that you conduct? 5 A. Thewater at our facility comes directly
6 A. Definitely, yeah. There would be that 6 out of the ground under a closed system inside the
7 variablethat during afeeding trial would make it more 7 tunnel. Whereas Tucker Springsis an open area,
8 difficult to draw any conclusions from the research. 8 basically asinkhole of sorts, where this water is
9 Q. Why would it make it more difficult to draw 9 coming up from the ground, but is open to
10 conclusions from your research? 10 contamination.
11 A. It'sjust another variable that 11 Q. And how about access to the area where the
12 basicaly -- if we have certain results and we're 12 lower pool is by, for instance, people?
13 trying to figure out why, we would not be able to 13 A. There'savery short distance from the
14 discount that as a reason for the unusual results. 14 public highway that travels right past that spring
15 Q. Do you understand the term "biosecurity"? 15 area, which would alow easy access for someone to go
16 A. Yes 16 down into that area
17 Q. What does that mean to you? 17 Q. Isthere any control on people entering
18 A. Biosecurity isamanagement strategy that 18 that area?
19 attemptsto exclude any contaminants getting into your |19 A. Wadll, that areais out of sight from most
20 facility, that being both in the form of pathogens as 20 all of thefish culture activities that the State
21 well as human intervention. 21 Hatchery conducts. So there would be very little
22 Q. And your setup at Rangen, could you talk me 22 monitoring, | would think, in that area and fairly easy
23 through kind of what you have there that enablesyouto |23 accessfor someone to go right down in there.
24 control biosecurity at the Rangen facility. 24 Q. We'vetaked mostly about, you know,
25 A. Yes. Wearesituated at the headwaters of 25 natural things, like fish getting into the system or
Page 482 Page 484
1 Billingsley Creek. And the water source is about a 1 ducks.
2 quarter of amile from the public roadway that goes 2 Isit possible for someone to purposefully
3 past the hatchery. And so we have that distance as 3 causeyou issues at the intake for that pipeline?
4 kind of abuffer zone, which helps to maintain control 4 A. Yes
5 and security for people getting into the place. 5 Q. How difficult would that be?
6 We also have the rim just above the spring 6 A. Itwould be, in my estimation, easy to do.
7 source, which also isbasically abarrier, and along 7 | have been involved with investigating fish-killsin
8 with private property on top of the rim alowsfor us 8 the past, and it does not take much. A few jugs of
9 to have apretty secure system where we're located. 9 bleach poured into an intake, and you have fish stacked
10 Q. Isthe property easy to access? 10 up on the screensthat have to be removed.
11 A. Wedll, it'seasy to accessif apersonis 11 Q. You mentioned earlier that you would like
12 driving in on the roadway. But that courseis 12 to have more water at the facility.
13 monitored with hatchery workers there every day. 13 A. Yes
14 Q. Whereisthe source of the water located in 14 Q. Andyou'vereviewed this proposal to bring
15 terms of, for instance, your lab and where people are 15 water to the Rangen facility up to 10 cfs.
16 working? 16 A. Yes
17 A. It'sdirectly above the laboratory and 17 Q. After you've reviewed it and looked at the
18 where much of the fish culture activities take place 18 riskswith the diseases that you've talked about, is
19 with the small raceways and the hatch house. Soit'sa 19 thismitigation plan something that you believeisa
20 direct line of sight from those places. 20 good ideato get water to Rangen?
21 Q. How isthe water taken from the Curren 21 A. It'stempting to say yes, that thisisa
22 Tunnel itself? How do you get the water from the 22 way for Rangen to get more water to our place.
23 Curren Tunnel into your hatch house, for instance? 23 Especialy with the low flows that we're seeing coming
24 A. Comesout of the tunnel and is conveyed 24 out of the tunnel that feeds the small raceways, that
25 down to aconcrete head box below the tunnel a short 25 would be an improvement for our facility, in terms of
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1 morewater. 1 Exhibit 1111.
2 But | really am convinced that the risks 2 And you can use the book in front of you or
3 aretoo high, that there would be opportunity for any 3 either look at the version on the projector.
4 number of pathogens to be brought into the facility, 4 And turn to Table 1, which has the
5 and not only affect our operations, but those 5 water-quality data measurements from SPF Water
6 downstream in Billingsley Creek. 6 Engineering. Right there. Canyouzoominon Tablel,
7 MR. MAY:: | think that's al I've got. 7 please, thetop table.
8 THE HEARING OFFICER: Okay. Thank you, Mr. May. | 8 Have you seen this table before,
9 Do we want to start cross-examination? 9 Mr. Ramsey?
10 MR. TJIBUDGE: I'd like to get my notesin 10 A. Yes | have
11 order, and | think that will make us move along better 11 Q. You may remember, then, the right column
12 when we're done. 12 has some dissolved oxygen measurements taken at Rangen
13 THE HEARING OFFICER: Okay. Let'scomeback at |13 and at Tucker Springs, | believe it was May 7th. Y eah,
14 ten after 3:00. 14 | can seethat there.
15 (Recess.) 15 And you'll see that measurements they took
16 THE HEARING OFFICER: Back on. 16 that day reflected between 8.3 and 8.6 DO; isthat
17 Cross-examination, TJ. 17 right?
18 18 A. At the Rangen hatchery, yes.
19 CROSS-EXAMINATION 19 Q. Atthe Rangen hatchery. Isthat pretty
20 BY MR. TIBUDGE: 20 consistent with the dissolved oxygen you've noticed in
21 Q. Mr. Ramsey, you'll have to bear with me. 21 thewater flowing through your hatchery?
22 My notesarealittle bit in disorder, but I'm going to 22 A. No. No. It's somewhat lower than what |
23 do my best. 23 normally measure.
24 Early in your testimony you had shown on 24 Q. Okay. What measurements do you typically
25 the screen your curriculum vitae. And | understood 25 measure?
Page 486 Page 488
1 from that you've been employed by Rangen for 27 years. | 1 A. For theincoming water it's typicaly right
2 Isthat right? 2 a9 partsper million.
3 A. That's correct. 3 Q. Andisthat measured up at the tunnel?
4 Q. You've got master's degrees in microbiol ogy 4 A. No. It'stypically at the bridge where the
5 and chemistry? 5 diversion occurs.
6 A. Biochemistry, yes. 6 Q. AttheBridge Diversion. Okay. Soif this
7 Q. Biochemistry, okay. And asignificant part 7 wasmeasured at adifferent location, that may account
8 of your work iswater-quality testing, not only for g8 for the difference?
9 Rangen, but for others aswell? 9 A. It could.
10 A. Yes 10 Q. And then you'll seethat the Tucker Springs
11 Q. Canyoutell mewhat the suitable range of 11 measurement, on that day anyways, was 8 parts per
12 temperatureisfor raising rainbow trout. 12 million.
13 A. That would be anywhere from mid-40s up to 13 Do you see that?
14 about 62 degrees for continuous exposure. 14 A. Yes
15 Q. Okay. Andisthissomething you've 15 Q. Youtestified that it's preferable to have
16 understood for many years? 16 aDO level near saturation when it enters the raceways.
17 A. Yes. 17 A. Yes.
18 Q. Andyou also testified that the acceptable 18 Q. And | aso understand from prior
19 range for dissolved oxygenis5 or 6 to 9 parts per 19 proceedingsthat -- and prior testimony in this
20 million; isthat right? 20 proceeding that Rangen continues to raise fish for
21 A. That's correct. 21 |daho Power under a contract to provide fish for
22 Q. And thisis something you've understood for 22  American Falls.
23  many yearsaswell? 23 A. That'scorrect.
24 A. Yes 24 Q. Andisit truethat that contract requires
25 Q. Justin, would you please pull up 25 relatively low density in the raceways?
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1 A. Thedensities are limited to a.3 density 1 minutesisnot going to cause any long-term harm to the
2 index. 2 fish that are in those raceways?
3 Q. And that's much lower than what you'd see 3 A. Notinthe small raceways, most likely.
4 at acommercial hatchery like Clear Springs; is that 4 Q. Okay. Let meask you -- and just make sure
5 right? 5 | understand some of the diseases that you've had at
6 A. Itislower, yes. 6 the Rangen hatchery.
7 Q. Sowouldn't you agree, then, that if water 7 Y ou explained that you have had IPN, IHN,
8 wasentering your facility withaDO of 8.0 that it 8 cold-water disease, bacterial -- | didn't catch the
9 would remain above that 5 or 6 parts per million level 9 other part of that disease.
10 by thetimeit exited your raceways? 10 A. Cold-water bacteria.
11 A. | can't say that for sure. 11 Q. Isthat the disease? Okay. | had notes
12 Q. Youdon't know how much oxygen is absorbed 12 bacteria nill (phonetic) disease. Something like
13 aswater flows through Rangen's raceways? 13 that.
14 A. Waell, yes, | do. But with variablesin 14 A. Proliferative kidney disease.
15 termsof loading densities at the lower end of the 15 Q. No, | must have misheard. Gill. Bacterial
16 place, that may not be enough. 16 gill disease.
17 Q. Okay. So that's something maybe you'd have 17 A. Bacterid gill disease, yes.
18 to measureto verify? 18 Q. Andich.
19 A. Correct. 19 A. Yes
20 Q. Andyou did testify that if it became 20 Q. Andall of those are capable of actually
21 necessary to add oxygen that could be done with various |21 killing fish?
22 aeration devices. 22 A. Yes
23 A. Itistechnicaly possible. 23 Q. And you've been successful in treating for
24 Q. Okay. There was some discussion about the 24 those diseases, it sounds like?
25 effect of pump failure on fish in your raceways. 25 A. For the most part, yes.
Page 490 Page 492
1 And | think you've testified that if there 1 Q. You understand that dealing with diseases
2 was no incoming water for 20 or 30 minutes that you 2 isafact of lifefor anybody that operates afish
3 thought there may be long-term stress on the fish. 3 hatchery in the Hagerman area?
4 A. Yes, if not total death -- 4 A. Yes
5 Q. Okay. 5 Q. You're not aware of any facilities down
6 A. --for that period of time. 6 therethat don't experience disease periodically?
7 Q. Andyou understand that if there was a pump 7 A. No.
g8 failureinthe Tucker Springs pumping-and-pipe project 8 Q. Theré'saso, | presume, other diseases and
9 dueto apump failure or power outage that there would 9 illnessesthat may not be capable of killing fish but
10 likely only be abreak in flow for one to two minutes? 10 that you have experienced periodicaly in your
11 A. | missed thefirst part of your question. 11 facility?
12 Q. | could rephrase the question. 12 A. Yes
13 If the small raceways are receiving water 13 Q. You explained that in the testing you do
14 from Tucker Springs and that pump system stopsworking |14 for other fish farmersthey bring with you both an
15 for one to two minutes, you understand that during that |15 infected fish and awater sample; is that right?
16 period of time you would continue to receive water from |16 A. No. Sorry if | madethat hard to
17 the Curren Tunnel that would flow by gravity into the 17 understand. It's either water or fish that they're
18 small raceways; isthat right? 18 bringingin. Yes, they will bring the fish in the
19 A. Yes. Yes 19 water, but that only allows them to remain aive until
20 Q. So there would continue to be new 20 | seethem there at the laboratory.
21 oxygenated water coming into the small raceways, just |21 Q. Understood. You testified that you have
22 inasmaller quantity? 22 not isolated PKD on fish in Rangen's facility?
23 A. Correct. 23 A. Yes
24 Q. Andyou would agree that not having that 24 Q. Haveyou tested for PKD?
25 water from Tucker Springs for one or two or three 25 A. | havelooked at fish a number of timesfor
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1 that particular pathogen. 1 way; isthat right?
2 Q. And how do you do that? 2 A. Yeah, such as avector.
3 A. It'stypicaly anecropsy where the fish 3 Q. Likeabird or something like that?
4 are opened up, body cavity is exposed, and the kidneys 4 A. Yes. Aslong astheintermediate host is
5 aretaken out of the fish, and an imprint of those 5 inthat spring source, there could definitely be
6 kidneys placed on aglass slide and stained, and then 6 infection coming from that.
7 examined microscopically for the organism. 7 Q. Okay. Soabird could fly over and
8 Q. Okay. How often do you test for PKD at the 8 defecate and land in the upper springs?
9 Rangen facility? 9 A. That'sapossibility, yes.
10 A. | would seeitin most casesthat | do 10 Q. Okay. And the same thing could happen at
11 there, because the kidneys are also used alot for 11 Rangen; right?
12 checking for bacteria, and also for virus as well. 12 A. Yes
13 Q. Okay. How often do you do the test when 13 Q. Justin, would you pull up Exhibit 2024.
14 you do this open cavity test you're discussing? 14 And let's scroll down to the second or third page.
15 A. For the most part, every timethat | have 15 There's afew photographs. Right there. Please zoom
16 fish comeinto the laboratory | do that particul ar 16 into photograph 1.
17 test. 17 Mr. Ramsey, do you recognize the photograph
18 Q. Okay. Actually thefish that Rangen raises 18 that's projected on the screen? It's photo 1 from
19 atitsfacility? 19 Exhibit 2024.
20 A. Yes 20 A. Yes.
21 Q. How often do you test those fish? 21 Q. Isthat what's commonly known as the
22 A. It'sbasically when we have elevated 22 farmers box near the Curren Tunnel?
23 mortalities when I'm checking those fish. Soit could 23 A. Yes
24 be several timesin amonth or less often. 24 Q. So my understanding, and having been there,
25 Q. Okay. Soif you start having problems with 25 iswater comes out of the Curren Tunnel, it daylights,
Page 494 Page 496
1 fish, fish dying, then you go test to try to find out 1 flowsashort distance whereit can be -- whereit's
2 thecause of the test? 2 collected in the farmers box, and then can be piped
3 A. Yes. 3 either to someirrigated farmland south of Rangen or
4 Q. The cause of the mortality. | apologize. 4 piped down lower to what's called the Rangen box; is
5 A. Correct. Correct. 5 that right?
6 Q. Allright. | appreciate that. And do you 6 A. Yes, that'strue.
7 test the water column in the Rangen facility for PKD? 7 Q. So at this point there's no netting or
8 A. No, | do not. 8 screening or anything of the water that Rangen usesin
9 Q. Isthat something you could do? 9 itsfacility?
10 A. No. 10 A. Down to that point, no.
11 Q. Sotofind outif there's PKD, you'd have 11 Q. Allright. And thereisascreen onthe
12 totest thefish that are growing in the whatever 12 face of the Curren Tunnel; right?
13 raceway you're having the problemsin? 13 A. Yes
14 A. Yes 14 Q. And | understand that's at least in part to
15 Q. And you understand that at the Hagerman 15 keep rodents out of the tunnel.
16 State Hatchery they've had PKD in some of their 16 A. Yes
17 raceways? 17 Q. And rock chucks and other critters up
18 A. Yes 18 there, | presume?
19 Q. That PKD could be transmitted between fish 19 A. Yes, thereare.
20 inthose raceways? 20 Q. And from this point down, Justin, if you'll
21 A. Yes. 21 scroll down to the next picture. Okay.
22 Q. Andfor that PKD to get into Tucker 22 Thisisaso part of the farmers box where
23 Springs, afish would have to exit the raceways, swim 23 those two white pipes lead to the Rangen box; is that
24 up thelarge pipe and into the rocks to get into that 24 right?
25 area, or it would have to be introduced in some other 25 A. Yes
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1 Q. Sothisisnear the box we were just 1 Q. Concerning water quality, just to go back
2 looking at in Figure 1? 2 ontheissue of disease -- and we understand there's a
3 A. Yes. 3 number of diseases, and that's kind of afact of life.
4 Q. Okay. Justin, please scroll down to 4 Y ou explained to identify PKD we'd have to
5 photo 3. 5 either open afish that's been living in that water,
6 And isthis a photograph of the Rangen 6 Yyou aso testified that Fish and Game is having a test
7 collection box? 7 done on the water to seeif it carriesa PKD host, is
8 A. Yes itis. 8 that right, the bryozoan or something like that?
9 Q. Andit'swater from this box that feeds the 9 A. Yes.
10 14-inch pipe that transports water to the small 10 Q. And when that test comes back, then welll
11 raceways, isthat right? 11 know at least if that carrier is contained in the lower
12 A. Yes 12 pond at Upper Tucker Springs?
13 Q. Thisisan open water source at this 13 A. Only for the samples that were taken.
14 location aswell? 14 Q. Andif that test proves negative, then,
15 A. Yes. 15 well at least know that that carrier is not located at
16 Q. It'snot been screened off by Rangen? 16 thewater source.
17 A. No. 17 A. Wasthere aquestion in there?
18 Q. And, Justin, if you'll scroll down to photo 18 Q. Isthat right?
19 No.8. 19 A. No, it'snot. Because, likel said, the
20 Next we've got highlighted here photo No. 8 20 samplesarethe only part that's been tested. | have
21 from Exhibit 2024. 21 noinformation on exactly how that was done, how
22 Isthat on the right side of that the -- 22 exhaustive that sampling was done.
23 what's called the Bridge Diversion that takes water 23 Q. Okay. So perhapsthere hasn't been
24 into Rangen's large raceways and CTR raceways? 24  exhaustive sampling of the lower pond at Upper Tucker
25 A. That's correct. 25 Springs, but there's certainly been no more testing of
Page 498 Page 500
1 Q. And thisdivertswater in Billingsley Creek 1 that at Rangen of its water supply either?
2 that flows down upstream of this|ocation? 2 A. That'scorrect. We don't have the parasite
3 A. Yes. 3 inour system.
4 Q. And Billingsley Creek is not screened or 4 Q. At least not one that you've detected?
5 covered or anything like that either, isit? 5 A. Correct.
6 A. No, it'snot. 6 Q. Soit'sfair to say that asfar asyou know
7 Q. You raised aconcern about during arain 7 there€'sno evidence of PKD in the lower pool at Upper
8 event getting runoff or other contaminants into the 8 Tucker Springs?
9 lower pond at Upper Tucker Springs where we're 9 A. Thereisevidence becauseit'saproblemin
10 proposing to divert water to Rangen. 10 the hatchery, and we don't know where the source is
11 During arain event you would agree that 11 coming from.
12 there€salarge capture basin, if you will, where water 12 Q. Okay. Sothere's PKD in raceways?
13 would run off and flow into Billingsley Creek in this 13 A. Yes
14 location? 14 Q. But you understand that the source of that
15 A. Yeah, thereisan areathat allowsfor 15 may befish in the raceways and not the springs that
16 that. 16 areat Upper Tucker Springs?
17 Q. Anditwould flow over rocks and through 17 A. Yes, that's apossibility.
18 bushes and animal habitat in that area along the talus 18 Q. One moment.
19 dopeand that area above Rangen; right? 19 Isit true, Mr. Ramsey, that Rangen has not
20 A. Correct. 20 made any recommendationsto IGWA on ways to improve its
21 Q. And Rangen's not done anything to prevent 21 delivery system from Tucker Springs to address
22 thetypes of contaminants that might get into 22 biosecurity concernsthat you raised earlier?
23 Billingsley Creek from running through its raceways 23 A. | have no information about that.
24 either, hasit? 24 Q. Andwould you agreethat if Rangen made
25 A. Only at thetunnel. 25 those types of recommendations, that potentially could
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1 beincorporated into the final engineering for the 1 raceways?
2 project? 2 A. Yes
3 A. | suppose so. 3 Q. And they are concerned about it coming from
4 MR. TIBUDGE: Okay. | have no further 4 thelower pool of Upper Tucker Springs?
5 questions and appreciate your time. 5 A. Evidently.
6 MR. HUNTLEY: No questions. 6 Q. And you're concerned about that aswell in
7 THE HEARING OFFICER: Cross-examination, 7 getting into the Rangen facility; correct?
8 Mr. Huntley? 8 A. That'sright.
9 Mr. Hendlee, cross-examination? 9 MR. MAY: That's al that I've got.
10 MR. HENSLEE: None. 10 THE HEARING OFFICER: Recross, Mr. Budge?
11 THE HEARING OFFICER: Redirect, Mr. May? 11 MR. TIBUDGE: Just a couple guestions.
12 12
13 REDIRECT EXAMINATION 13 RECROSS-EXAMINATION
14 BY MR.MAY: 14 BY MR.TJBUDGE:
15 Q. Doug, | wasalittle bit confused by the 15 Q. So, Mr. Ramsey, your concern about animals
16 discussion about it being necessary for afish to swim 16 introducing, whether it's PKD or other bacteria or
17 upthelarge pipelinein order to get PKD into the 17 virusesin Upper Tucker Springs, that could be resolved
18 lower pool of Upper Tucker Springs. 18 by perhaps fencing them out or screening them or
19 Is that what you testified to with 19 otherwise covering the source; is that right?
20 Mr. Budge, that you'd need afishto swimup thelarge |20 A. Yes, asfar asnew pathogens. If those are
21 pipelinein order to get PKD into Upper Tucker Springs? |21 aready established in there, then it would take
22 A. No, that's not what | meant. 22 something more than covering it up. You would have to
23 Q. Okay. Maybe | just misunderstood. 23 eliminate the -- you know, the vectors or the
24 What's the source of -- or the potential 24 intermediate host, any of those critters that could be
25 source of PKD in Upper Tucker Springs? 25 inthere already.
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1 A. Waell, the potential source could be animals 1 MR. TIBUDGE: Yeah, fair enough. That'sall |
2 coming into that area and depositing contagium in the 2 have.
3 areawhereit could then be allowed to go on down 3 THE HEARING OFFICER: Okay. Any recross,
4 through the system and into the raceways. 4  Mr. Huntley?
5 Q. And what'sthe link with the bryozoans? 5 MR. HUNTLEY: Nothing.
6 A. Waéll, the bryozoans would allow for 6 THE HEARING OFFICER: Mr. Hend ee?
7 amplification of that pathogen as being the 7 MR. HENSLEE: No.
8 intermediate host. The pathogen would be increased in 8 THE HEARING OFFICER: Mr. Ramsey, | havea
9 numbersin that spring source. And then asthe 9 couple of questions for you.
10 bryozoans shed those infective particlesthey wouldgo |10 THE WITNESS: Sure.
11 downstream on into the raceways. 11
12 Q. Okay. And so they would go on downstream 12 EXAMINATION
13 oninto the raceways in the Hagerman State Fish 13 BY THE HEARING OFFICER:
14 Hatchery, and if this pipeline were ever produced also 14 Q. l'amnot achemist. When | tried to be, |
15 downstream of the pipeline and into Rangen'sfacility? |15 broke alot of beakers and pipettes and other glass
16 A. Correct. 16 objects. But | have noticed in what I've seen in the
17 Q. And potentially the bryozoans themselves 17 evidence that there are unitsthat are being
18 could go to Rangen'sfacility? 18 interchanged, at least | think loosely interchanged,
19 A. Yes. 19 because at times we're referring to milligrams per
20 Q. Despite your current testing the Rangen 20 liter, at times we're referring to parts per million.
21 facility does not have PKD at thistime; correct? 21 So can you distinguish those for me, or are
22 A. That's correct. 22 they one and the same?
23 Q. And the Hagerman State Fish Hatchery does? 23 A. Thosetwo, parts per million and milligrams
24 A. Yes 24  per liter, are the same.
25 Q. Andthey haveit in their Tucker Springs 25 Q. Okay. | actually had looked at some
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1 literature during one previous hearing, and | wasn't 1 tothat collection box areathat's being proposed. But
2 ableto reconcile the two. 2 thewater that flows through those rocks that would
3 Okay. | want to ask you just a couple of 3 fill the collection box is, | would think, most likely
4 questions about your understanding of where the genesis | 4 part of the aguifer water.
5 of flowsinthe Curren Tunnel are. 5 Q. And so do you think there'saway in which
6 How would you characterize that beginning 6 acollection box could be constructed at Tucker Springs
7 or genesis? Where do those flows derive from? 7 to capture just the groundwater that's emitting, just
8 A. Waéll, | understand they are part of the 8 asitemitsat Curren Tunnel?
9 Snake River Plain Aquifer and that there's several 9 A. Oh, I'm surethereisaway. It would have
10 drainages east basically and alittle north of the area 10 to be up near the collection -- collection box for the
11 out by the INEL where the water from these three 11 nursery raceways and the hatch house that Hagerman
12 drainages percolates down through the basalt layers 12 Stateuses. That water, asfar as| cantell, is
13 creating the aquifer. 13 coming right out of the basalt formation right there.
14 And that aquifer then -- water travels 14 Andif there was away to somehow create, you know, a
15 basicaly paralelling theriver, the Snake River, to a 15 collection box closer to that source, there would be
16 point, and then finally busts out of the springs down 16 much less contamination possibilities.
17 inthe Hagerman Valley area, one of which isatunnel. 17 THE HEARING OFFICER: Okay. All right. | have
18 Q. Okay. And solet'stalk about Tucker 18 no further questions.
19  Springs and the genesis or the beginning. And | 19 Further questions either direct or
20 hesitate to call it a source because it has some -- 20 cross-examination?
21 it'saterm of art. 21 Thank you, Mr. Ramsey.
22 But do you contend that the water that's 22 THE WITNESS: Y ou're welcome.
23 derived at Tucker Springsis different than water at 23 THE HEARING OFFICER: Next witness, Rangen?
24 the Curren Tunndl, asfar asitsinitial -- where that 24 MR. HAEMMERLE: Rangen will call Dan Del aughter.
25 water originates from? 25 THE HEARING OFFICER: Mr. DelLaughter, come
Page 506 Page 508
1 A. Only inthe -- with respect to the numbers 1 forward, please. Raise your right hand.
2 that have been generated on the tests that have been 2
3 run. Thedissolved oxygen, for instance. | don't know 3 DANIEL DeLAUGHTER,
4 why the difference in about a 1 part per million 4 having been called as awitness by Rangen, Inc., and
5 concentration between those two places. 5 duly sworn to tell the truth relating to said cause,
6 | would have expected that to be similar 6 testified asfollows:
7 water, though, part of the Snake River Plain Aquifer. 7
8 Q. But the Tucker Springs receive their water 8 THE HEARING OFFICER: Thank you. Please be
9 from upwelling of groundwater in some way or discharge | 9 seated.
10 of groundwater -- 10 Mr. Haemmerle.
11 A. Yes. 11 MR. HAEMMERLE: Thank you, Mr. Director.
12 Q. --tothe springs; right? 12
13 And in that way it's similar to Curren 13 DIRECT EXAMINATION
14 Tunnel; correct? 14 BY MR.HAEMMERLE:
15 A. Yes. 15 Q. Dan, please state your full name, spelling
16 Q. Andyoureferred to Tucker Springs or the 16 your last name for the record.
17 Lower Tucker -- the lower pond of Upper Tucker Springs |17 A. Daniel DeLaughter, last name
18 asasump. Andso | guess| want to know what you mean |18 D-e-L-a-u-g-h-t-e-r.
19 by "asump." 19 Q. Dan, what isyour current occupation?
20 A. Okay. | think | used theterm "sink." 20 A. I'mawater resource engineer at Leonard
21 Q. Okay. 21 Rice Engineers.
22 A. But anyway, | only used that term because 22 Q. Andin that capacity just describe some of
23 thetopography of the area appears that water would 23 thethingsyou do.
24 drain towards -- any surface water that hit the ground 24 A. Typicaly, it will range from water-quality
25 intheform of rain or whatever would naturally drain 25 regulatory work, environmental permitting, water
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1 rights, water resources planning, those sorts of 1 three-page document kind of with bullet points on the
2 projects. 2 permitting process for the Tucker Springs project?
3 Q. Okay. Sowithin Leonard Rice Engineers one 3 A. Correct.
4 of your dutiesis to evaluate whether certain permits 4 Q. Dan, if you could -- I'm going to discuss
5 are needed for projects for Leonard Rice Engineers? 5 with you 404 permitting process.
6 A. Correct. 6 Okay?
7 Q. Now, for this particular task, Mr. -- or, 7 A. Sure.
8 Dan, you've been asked to evaluate the Tucker Springs 8 Q. When -- what is a404 permit?
9 project and see whatever permits might apply; correct? 9 A. A 404 permit, it's required for discharge
10 A. Moreleaning toward federal permits, yes. 10 of dredge or fill material to waters of the United
11 Q. Okay. Andinthat context -- 11 States. And so that would include, you know,
12 If he can be shown 2052. 12 construction projects or temporary construction impacts
13 Dan, do you have 2052 in front of you? 13 within streams and wetlands or, in this case, springs.
14 A. Yep. 14 Q. Haveyou reviewed in this particular case
15 Q. Dan, what is 20527 15 thelocation of the proposed diversion for the Tucker
16 A. Thatismy resumé. 16  Springs box near the Tucker Springs complex?
17 Q. Okay. That'syour CV? 17 A. Inagenera sense, I've reviewed the SPF
18 A. MyCV,yes. 18 report and several photos of the site.
19 Q. Without going through that entire thing, 19 Q. You've reviewed the photographs that have
20 Dan, canyou just summarize and tell me alittle bit 20 beenintroduced in this case as well?
21 about your educational experience and professional 21 A. Yes
22 experience. 22 Q. Doyou believeit ispossible or likely
23 A. Yeah. | have abachelor's and a master's 23 that a404 permit would be required for this project?
24 incivil engineering. The bachelor'swas at Union 24 A. | believeit would, at least for theinlet
25 Collegein New York and the master's was from Colorado |25 structure and likely the pipeline or a portion of the
Page 510 Page 512
1 State University. | have been working with Leonard 1 pipeline, and potentially the outfall structure as
2 Rice Engineersfor approximately 7 1/2 years. I'm 2 well, if there were modifications to an existing
3 currently asenior project engineer at Leonard Rice. 3 outfall that would be affecting waters of the U.S.
4 MR. HAEMMERLE: Okay. Mr. Director, I'll offer | 4 Q. Okay. So transporting water from one
5 Exhibit 2053. 5 source to the other source may involve the requirement
6 MR. TJBUDGE: No objection. 6 for a404 permit?
7 MR. MAY: 2052. 7 A. Yes
8 MR. HAEMMERLE: I'm sorry, 2052. Thank you. 8 Q. Dan, what I'm going to do now iskind of go
9 Q. (BY MR.HAEMMERLE): Dan, if wecan pull 9 through the process of obtaining a 404 permit.
10 up-- 10 Okay?
11 THE HEARING OFFICER: Just aminute. | show |11 A. Sure.
12 2052 -- 12 Q. Typicadly, isit true that the first thing
13 MR. HAEMMERLE: 2052. 13 apersoninyour position might do isto seeif a
14 THE HEARING OFFICER: Okay. So no objections? |14 nationwide permit might apply?
15 Document marked as Exhibit 2052 is received 15 A. Yes, those are sort of the most streamlined
16 into evidence. 16 approach. So you probably would want to look at what
17 (Exhibit 2052 received.) 17 those are and seeif any apply to your project.
18 Q. (BY MR.HAEMMERLE): Dan,youdrafteda |18 Q. Okay. Dan, inkind of atruncated sense,
19 report for this matter; correct? 19 what isa nationwide permit?
20 A. Yes, sort of abullet list. 20 A. Essentialy it's more of a streamlined
21 Q. Kind of abullet point list? 21 process. It's put out by the Army Corps of Engineers,
22 A. Yeah 22 and they apply to certain specific types of projects
23 Q. If you could pull up Exhibit 2053. 23 with size limitations and disturbance limitations, and
24 A. Yes 24 then each permit essentially will include alist of
25 Q. 2053 isessentialy, | think, atwo or 25 conditions which would have to be met in order for that
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1 particular permit to apply to your project. 1 A. The State reviews the nationwide permits as
2 Q. Okay. Isitfair to say that one proposing 2 aprocess of its certification of them.
3 work within the waters of the United States or wetlands | 3 Q. Haveyou reviewed both to seeif either one
4 hopes a nationwide permit would apply? 4 of these -- well, you testified that it's possible that
5 A. | would agree with that. 5 either one of these permits would apply.
6 Q. Okay. Have you examined the potential 6 Do you have any conclusion about whether
7 nationwide permits that might apply to this particular 7 either one of these permitsin fact would apply?
8 project? 8 MR. TIBUDGE: Objection. Foundation.
9 A. Yes, | reviewed thelist. Theones| had 9 THE HEARING OFFICER: | think there's
10 identified that could potentially apply would be 10 sufficient. Overruled.
11 nationwide permit 7, which includes outfalls and 11 MR. TIBUDGE: Director, may | inquire of the
12 associated intake structures, and then No. 12, which is 12 witnessin aid of objection?
13 for utility lines. 13 THE HEARING OFFICER: Yes.
14 Q. Okay. If you could look at Exhibit 2064 14
15 and 2065. 15 VOIR DIRE EXAMINATION
16 A. | don't think my notebook goes up that 16 BY MR. TJIBUDGE:
17 high. Oh, here we go. 17 Q. Mr. Delaughter, have you ever visited the
18 Q. Okay. 18 Hagerman State Hatchery?
19 A. Okay. 19 A. No, | have not.
20 Q. Dan, Exhibit 2064 and 2065 are the two 20 Q. Haveyou visited the Rangen fish hatchery?
21 nationwide permits that you believe might apply to this |21 A. No.
22 project? 22 Q. You're making your analysis based on |
23 A. Yes. 23 guess what you'd call adesktop review of the SPF
24 Q. Let'sdeal with 2064 first. 24 report?
25 What is 20647 25 A. Andinformation from Rangen, yes.
Page 514 Page 516
1 A. That'sthe permit for outfall structures 1 Q. Haveyou ever applied for a404 permitin
2 and maintenance. 2 ldaho before?
3 Q. Okay. And Exhibit 2065 iswhat? 3 A. No.
4 A. Theonefor utility lines. 4 Q. Anywhere within the WallaWalla District of
5 Q. Now, again, each one of these nationwide 5 the United States Army Corps of Engineers?
6 permits has certain conditions that apply to each 6 A. No.
7 particular permit; correct? 7 Q. Haveyou discussed this project with any
8 A. Correct. 8 members of the Corps of Engineersin Idaho or the
9 Q. Okay. Have you examined the type of 9 WalaWallaDistrict?
10 conditions that apply to 2064 and 20657 10 A. Yes, | did make aphone cal to aMr. James
11 A. Yes. And many of the conditions are the 11 Joyner in the Twin Falls regulatory office.
12 same across al the permits. There are, you know, | 12 Q. Andisyour opinion based on a
13 think over 30 conditionsin each one of these permits. 13 recommendation that he made to you?
14 Q. Okay. 14 A. We had some general discussions about time
15 A. Thingslike checking for endangered species 15 framesfor aproject of this nature.
16 that may be present, checking for historical places. 16 Q. Okay. Did hetell you whether either of
17  If there are wetlands impacts, those would have to be 17 these nationwide permits would apply?
18 mitigated if they're above atenth of an acre. 18 A. | didn't ask him about the nationwide
19 And then in addition to that, these permits 19 permits.
20 haveto essentially be certified by the State, and so 20 MR. TIBUDGE: Director, | would renew the
21 the State can implement conditions on the use of these 21 objection. Thewitnessis being asked to render an
22  permitsaswell. 22 opinion having done very little background or talked to
23 Q. Okay. Sothere€san--inaddition to the 23 the permitting agency and with no experiencein this
24 conditions on the nationwide permit, there is a State 24 dstateto begin with.
25 review aswell? 25 MR. HAEMMERLE: | can expand on that, Director.
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1 Mr. DeLaughter is not -- his testimony 1 request up to ayear to completeitsreview.
2 doesn't go to whether these permitsin fact apply or 2 MR. HAEMMERLE: Okay. If you could -- or before
3 not. He'shereto describe generally the process of 3 | move on to the next exhibit, Director, I'd offer
4 404 review, the time framesinvolved, and | think 4 Exhibits 2064 and Exhibit 2065.
5 ultimately his testimony goes to whether or not this 5 MR. TIBUDGE: No objection.
6 project can be built this year and some of the 6 THE HEARING OFFICER: Mr. Budge?
7 complexitiesinvolved. | don't think he's going to 7 Mr. Huntley?
8 offer aconclusive opinion about whether permitscanor | 8 MR. HUNTLEY: No objection.
9 cannot be obtained. 9 THE HEARING OFFICER: Mr. Hendee?
10 THE HEARING OFFICER: Overruled. 10 MR. HENSLEE: None.
11 11 THE HEARING OFFICER: Okay. Documents marked as
12 FURTHER DIRECT EXAMINATION 12 Exhibits 2064 and 2065 are received into evidence.
13 BY MR. HAEMMERLE: 13 (Exhibits 2064 and 2065 received.)
14 Q. Thank you, Dan. 14 Q. (BY MR.HAEMMERLE): Dan, | think the
15 Isit possible that neither one of these 15 document you were referring to might be Exhibit 2062.
16 two permits would apply to the work proposed by IGWA |16 If you could get that in front of you.
17 for Tucker Springs? 17 A. That isthe 401 certification guidance.
18 A. Itispossible, based on the conditions. 18 Q. Okay. Andwheredid you obtain
19 The number -- the permit No. 12, when the State 19 Exhibit 20627
20 conducted its certification of the nationwide permits 20 A. Thisislinked on the Department of
21 for utility lines, it specifically said that nationwide 21 Environmental Quality's website.
22 permitsdo not apply for projects that drain waters of 22 Q. Okay. And I think towardsthe last pages
23 the United States. 23 of Exhibit 2062 there's kind of aflow chart of the
24 Q. Okay. And that's Exhibit 2065, which was 24 process that describes the timeline?
25 your Exhibit 12? 25 A. Correct.
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1 A. Correct. 1 Q. That'sthetimeline you testified to 60-day
2 Q. And what about the outfall permit, 20647 2 with a35-day appeal period?
3 A. Theoutfall permit, | believe, you know, 3 A. Correct.
4 looking at some of the conditions, it appears that due 4 Q. Okay. And again, that time frame could
5 tothe Endangered Species Act and water-quality 5 last longer, depending on whether there's complicating
6 considerations that this nationwide permit also might 6 factors?
7 not apply. 7 A. Yes
8 Q. Okay. Going through the process then, Dan, 8 MR. HAEMMERLE: Director, I'd offer
9 if anationwide permit doesn't apply, isit true, then, 9 Exhibit 2062.
10 aperson would have to obtain an individual permit for 10 THE HEARING OFFICER: Mr. Budge?
11 that work? 11 MR. TIBUDGE: No objection.
12 A. That's correct. 12 THE HEARING OFFICER: Mr. Huntley?
13 Q. Haveyou evaluated the time framesin 13 MR. HUNTLEY: No objection.
14 obtaining an individual permit? 14 THE HEARING OFFICER: Mr. Hensleg?
15 A. Based on my discussion with Mr. Joyner, the 15 MR. HENSLEE: No objection.
16 Corps goal isa120-day review period. But if there 16 THE HEARING OFFICER: Document marked as
17 are complications, that could take longer. 17 Exhibit 2062 is received into evidence.
18 Q. Okay. How long could it take? 18 (Exhibit 2062 received.)
19 A. Wedidn't -- he didn't specify that. 19 Q. (BY MR. HAEMMERLE): Dan, we've talked
20 Q. Okay. Haveyou likewise examined what 20 about general time frames.
21 possible -- how long State reviews might last? 21 Are there certain complicating factors that
22 A. Yes, | have. The State has a401 22 could expand those time frames out?
23 certification guidance document, which has atimeline. 23 A. Thereare, particularly what we've
24 Their stated goal is 60-day review, on top of that 24 identified for this project would be Endangered Species
25 there'sa35-day appeal period. And the State may 25 Act concerns and water-quality concerns due to the
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1 TMDLs. 1 going to necessarily then change the equation for
2 Q. Okay. Arethere other things that might 2 either suspended solids or phosphorus; correct?
3 complicateit aswell beyond TMDLSs or endangered 3 A. That'sright.
4 species? 4 Q. Aretherevariouslevels of designations
5 A. There are consultations required with other 5 for impairment?
6 federal agencies, such as of the historic places, which 6 A. Yes, thereare. Andthat may be state
7 | believeisan Idaho State agency that -- so not a 7 dependent. And soit'sbasically usualy ahigh,
8 federal consultation. A State consultation on historic 8 medium, and low.
9 places. 9 Q. Okay. And with respect to Riley Creek,
10 Q. Okay. Haveyou identified through your 10 Riley Creek isimpaired for what reason?
11 review any TMDLsfor Riley Creek? 11 A. Total suspended solids and total
12 A. | have 12 phosphorus.
13 Q. If I could direct your attention to 13 Q. Okay. With respect to 404 permits, what
14 Exhibit 2058. 14 happenswhen a TMDL isidentified?
15 A. That one, | don't see. 15 A. Sofor 404 process, one of the State's
16 Q. I think it could bein that book right 16 requirementsisto certify through the 401
17 there. 17 certification process that water-quality standards will
18 Do you have Exhibit 2058 in front of you? 18 be protected. And so the State would have to assess
19 A. Yes. 19 whether the TMDL would be protected.
20 Q. What is Exhibit 20587 20 And the Statein this case in its
21 A. Thisisthe Upper Snake Rock TMDL 21 authorization of the nationwide permits also had
22 modification. 22 mentioned total suspended solids as a concern for
23 Q. Okay. Andincluded -- as| understand 23 authorizing nationwide permits.
24 them, Dan, the way TMDLswork, there's a stream 24 Q. And how long could that process be for
25 segment -- regarding the Snake River therewouldbea |25 review of TMDLsin the 404 process?
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1 stream segment for the Upper Snake Rock TMDL andthen | 1 A. Wadl, if the-- if the TMDL actually had to
2 TMDLsfor impaired streams that come into that 2 berecalculated, | could think that would take, you
3 particular segment. 3 know, up to ayear or more.
4 A. Correct, for -- sort of for each portion of 4 Q. Okay. Andisit possible that in that
5 the segment. 5 review process a404 permit could be denied?
6 Q. Okay. Isthere-- again, within 6 A. If the TMDL could not be completed and
7 Exhibit 2058 isthere a TMDL for Riley Creek? 7 water-quality standards couldn't be protected.
8 A. Yes, thereis. 8 Q. Dan, another complicating factor --
9 Q. And what page would that be located on? 9 I would offer at this time point, Director,
10 A. | believeit starts on page 64. 10 Exhibit 2058.
11 Q. Dan, when are TMDLsrequired? 11 THE HEARING OFFICER: Mr. Budge?
12 A. TMDLsarerequired after a stream has been 12 MR. TIBUDGE: No objection.
13 identified asimpaired for a particular pollutant. 13 THE HEARING OFFICER: Mr. Huntley?
14 Q. And there are several thingsthat could be 14 MR. HUNTLEY: No objection.
15 categorized asimpairment. 15 THE HEARING OFFICER: Mr. Hensleg?
16 That would be either phosphorus or 16 MR. HENSLEE: No objection.
17 suspended solids? 17 THE HEARING OFFICER: Document marked as
18 A. Onthis-- ontheRiley Creek TMDL, those 18 Exhibit 2058 isreceived into evidence.
19 arethetwo pollutants that the stream was impaired for 19 (Exhibit 2058 received.)
20 andthe TMDL was completed for. 20 Q. (BY MR. HAEMMERLE): Dan, another
21 Q. Okay. And | take it the computation for 21 complicating factor you identified is or concerns
22 impairment for either suspended solids or phosphorus 22 endangered species; isthat true?
23 involvesflow rate; correct? 23 A. Correct.
24 A. Itdoes. 24 Q. Inyour review of this matter, have you
25 Q. Soif you changethe flow rate, you're 25 identified any endangered speciesfor Riley Creek or
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1 Tucker Springs? 1 don't know if it'sin Riley Creek, Tucker Springs, what
2 A. Yes. Therewasapopulation of Bliss 2 bearing it has on the facts of this case.
3 Rapidssnailsidentified in Riley Creek. 3 MR. HAEMMERLE: Actually, Counsel, | asked the
4 Q. Okay. If you could pull up Exhibit 2070. 4 witnessif Riley Creek was identified within
5 Dan, aperson in your position that's 5 Exhibit 2070, he saysit was.
6 reviewing for 404 permits, | mean how do you go through | 6 MR. TIBUDGE: | thought that was a prior
7 that process of seeing if any endangered species are 7 exhibit.
8 out there that you need to worry about? 8 MR. RANDY BUDGE: Sodid I.
9 A. Youd start off going to the Fish and 9 THE WITNESS: It'sin 2070.
10 Wildlifewebsite. And they typicaly will have a 10 THE HEARING OFFICER: That's my recollection of
11 listing by county for the species that are present or 11 thetestimony.
12 expected to be present there. And they'll also have 12 MR. TIBUDGE: Okay. May | just ask the witness
13 mapping of any critical habitats. 13 toclarify?
14 And then, you know, you want to look at the 14 THE HEARING OFFICER: Yes.
15 actual species descriptions to see where they actually 15
16 occur, aswell as any follow-up reports that may be 16 VOIR DIRE EXAMINATION
17 available for the specific species. 17 BY MR. TIBUDGE:
18 Q. Okay. So through that processyou 18 Q. Mr. DelLaughter, can you confirm that
19 identified the Bliss Rapids snail as a threatened 19 Exhibit 2070, this draft report, identifies Riley Creek
20 species? 20 asaBlissRapidssnail habitat?
21 A. Correct. 21 A. Yes
22 Q. Okay. It'strueinthe Endangered Species 22 Q. And do you know which portion of Riley
23 Act that there are different levels of endangerment or 23 Creek isincluded?
24 being threatened? Isthat true? 24 A. 1donot.
25 A. Yes, there's threatened and endangered 25 Q. Doyou know if it's upstream or downstream
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1 designation. 1 from the Tucker Springsinjection site?
2 Q. Okay. Through either designation, you're 2 A. No, | don't.
3 under the Endangered Species Act; correct? 3 Q. Andthisreport isidentified as a draft.
4 A. Correct. 4 Isthis-- do you know if thisisafina
5 Q. Does Exhibit 2070 again mention the 5 report that's currently being relied upon by U.S. Fish
6 presence of Bliss Rapids snails within Riley Creek? 6 and Wildlife Service?
7 A. 20- --yes. 7 A. | believe there was a 1995 report that had
8 Q. Now, when was the Bliss Rapids snail 8 originaly listed Riley Creek aswell. And | believe
9 identified under the Endangered Species Act? 9 the 2009 five-year review also lists Riley Creek.
10 A. | believeit wasoriginally listed in 1992. 10 MR. TIBUDGE: Director, just to renew my
11 Q. Areyou aware of whether there's been any 11 objection, it is denominated a draft report. | don't
12 State actionsto try to remove the endangered species 12 seeany stamps or anything designating this as
13 designations for the Hagerman Valley? 13 something that's currently relied upon or approved by
14 A. Yes. | don't know the exact year, but | 14 U.S. Fish and Wildlife Service. And | don't know where
15 think around 2007/2008 there was a petition by the 15 thissnail habitat is, and Riley Creek iskind of a
16 governor and Idaho Power to remove the species. 16 lengthy creek.
17 Q. Okay. Werethey successful? 17 THE HEARING OFFICER: Mr. Haemmerle.
18 A. No. During the five-year review, which was 18
19 completed in 2009, it was determined that that request 19 FURTHER DIRECT EXAMINATION
20 was unwarranted. 20 BY MR. HAEMMERLE:
21 MR. HAEMMERLE: Okay. Mr. Director, I'm going |21 Q. Pending final approval of draft reports,
22 to offer Exhibit 2070. 22 Dan, isit common for agencies to issue drafts pending
23 MR. TJBUDGE: Objection. I'll object on the 23 final resolution?
24 grounds of relevance. He's discussed generally that 24 A. Yes. | meanthiswas available from a
25 there's athreatened speciesinvolving asnail. We 25 quick search. And | was able to obtain this, and |
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1 think the history shows that thisinformation was 1 typicaly a90-day review with then a 45-day period for
2 avalable. 2 the Fish and Wildlife Service to write their biological
3 Q. And again, you've seen final draft -- prior 3 opinion. And then they would bump that back to the
4 final drafts listing the Bliss Rapids snails as an 4 Corps, who would then have to deal with the outcome of
5 endangered species -- or athreatened species and its 5 that.
6 presence located in Riley Creek? 6 Q. Isit possible that with the presence of an
7 A. Yes. 7 endangered species that a 404 permit may not be
8 MR. HAEMMERLE: I'd offer Exhibit 2070. Again, | 8 granted?
9 Director, thisisthe purpose of identifying potential 9 A. ltispossibleif no aternative can be
10 problemsthat could lengthen out this whole process. 10 developed or mitigation measures be provided to protect
11 THE WITNESS: The 19- -- sorry. 11 the species.
12 THE HEARING OFFICER: How long is this document? |12 Q. I think there was testimony from the SPF
13 | don't haveit in front of me. 13 expert that he opined that you can start construction
14 MR. TJIBUDGE: The .pdf is 69 pages. 14 before obtaining a 404 permit.
15 THE HEARING OFFICER: | just struggle with 15 Do you agree with that statement?
16 dealing with adocument like this of that length. | 16 A. Not to the extent that the waters would be
17 havethetestimony in the record that this particular 17 impacted.
18 threatened speciesis-- at least livesin the Riley 18 Q. Okay. There was aso some testimony -- so
19 Creek drainage, and this seems to me to be a report 19 from your testimony, then, if you did work in the
20 that'sof significant length that really doesn't add 20 waterway itself or the wetland, you would need a 404
21 anything to the testimony. 21 permit; correct?
22 So | won't take it into the record, but | 22 A. Yes
23 will accept the testimony, Mr. Haemmerle. 23 Q. If you went ahead with work in a waterway
24 MR. HAEMMERLE: Thank you. 24 or awetland without a 404 permit, there are very
25 Q. Andyou've seen final reports, too, Dan, 25 significant fines; correct?
Page 530 Page 532
1 regarding the Bliss Rapids snail; is that true? 1 A. Yeah. It'sinthetens of thousands of
2 A. Yes. Our-- | believe the 1995 report is 2 dollarsaday.
3 part of the exhibit list. 3 Q. Now, SPF aso, Dan, opined that you could
4 Q. Okay. Dan, inthesereports on the Bliss 4 just bypass the process by T'ing into an existing type
5 Rapids snail, has Fish and Wildlife Service identified 5 pipe
6 any particular recovery measures for these threatened 6 Do you recall that?
7 Species? 7 A. Yes
8 A. They have. 8 Q. Doyou agreethat they could tieinto an
9 Q. And what are some of those recovery 9 existing pipe without obtaining a 404 permit?
10 measures? 10 A. | think it would be very difficult, due to
11 A. They would include preventing further 11 thefact that you'd have to have your equipment in
12 diversion of surface flowsin the Snake River Basin, 12 there. Soyou'd at least probably have temporary
13 protecting cold-water spring habitats, and protecting 13 construction impacts, as well as any -- you know, if
14 water quality. 14 there are any supports required within the creek or
15 Q. Okay. Sowith the presence of an 15 adjacent wetlands.
16 endangered species, what effect does that have on the 16 Q. Sothese 404 permits apply to construction
17 404 review process? 17 within waterways and/or permanent structures; correct?
18 A. Essentialy, through the federal 18 MR. TJIBUDGE: Objection. Areyou testifying?
19 consultation there would be consultation with the Fish 19 MR. HAEMMERLE: I'm asking a question, Counsdl.
20 and Wildlife Service. And that could range from 20 MR. TIBUDGE: Leading question.
21 informal to aformal consultation if there's athreat 21 MR. HAEMMERLE: I'm asking a question.
22 tothe species. 22 THE HEARING OFFICER: I'll allow the question to
23 Q. Isthereatypicaly -- isthere any kind 23 dstand. Itissomewhat leading, but...
24 of length of time for that consultation period? 24 THE WITNESS: Correct.
25 A. If there'safull formal consultation, it's 25 Q. (BY MR.HAEMMERLE): Dan, are there --
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1 we'vetalked about the complicating factors of -- well, 1 Areyou alicensed engineer in Idaho as
2 we'vetaked about 404 permits. 2 well?
3 Are there any other federal permits that 3 A. I'mnot. | have the -- there's a national
4 might apply to this type of work? 4 registration, which my understanding has comity if |
5 A. There could possibly be an NPDES permit 5 actualy apply for that. And | believe Idaho accepts
6 for -- basically ageneral construction permit if 6 that.
7 there's dewatering involved with the project, that 7 Q. Okay. Let meask you about the 404 permit
8 could be possible for the pipeline as that's 8 requirement. You had some testimony that it could take
9 constructed. 9 120 daysto get a permit.
10 Q. And these NPDES permits, to be fair, are 10 Am | correct in understanding that's for an
11 easier to obtain generally than 404 permits? 11 individual permit?
12 A. | would say, yes. 12 A. Correct, that's the goal for an individua
13 Q. Okay. 13 permit.
14 A. That particular NPDES permit. 14 Q. Andif you qualify for anationwide permit,
15 Q. Dan, the opinions that you've given here 15 that's an expedited process that's faster?
16 areoutlined inyour report in Exhibit 2053? 16 A. Yes
17 A. Isthat the same exhibit | was looking at 17 Q. Would you agree that getting a 404 permit
18 before? 18 for small water right diversionsis routine?
19 Q. That'sone of thefirst onesthat | had you 19 A. Fairly.
20 identify. 20 Q. Andthey typically qualify for a nationwide
21 A. Yes. 21 permit?
22 MR. HAEMMERLE: Mr. Director, I'd offer 22 A. | wouldn't agree with that.
23 Exhibit 2053. 23 Q. Would you be surprised if the timeline for
24 MR. TJBUDGE: Director, I'd renew the objection |24 getting a nationwide permit in Idaho isin the 45 to
25 onfoundation. Earlier | objected to him rendering 25 60-day range typically?
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1 opinionsthat are contained in this report on the basis 1 A. No.
2 that hewasnot qualified. Mr. Haemmerle assured me 2 Q. Doyou have -- did Mr. Joyner advise you
3 that he was not going to render opinions, he was ssimply 3 that it takes longer than that to get a nationwide
4 going to discuss the process of getting permits. And 4 permitinldaho?
5 now here we are seeking to admit his unfounded opinions | 5 A. Headvised me about 60 days for a
6 into evidence. 6 nationwide permit.
7 THE HEARING OFFICER: Okay. Any other 7 Q. Okay. You tedtified earlier that you've
8 objections? 8 not visited the Tucker Springs, the Rangen hatchery,
9 MR. HUNTLEY: No. 9 Riley Creek, or done any investigations through the
10 THE HEARING OFFICER: Okay. Objection 10 Corpsof Engineers, other than talking to the gentleman
11 overruled. 11 you mentioned at the Corps of Engineers, James Joyner,
12 Document marked as Exhibit 2053 is received 12 | believeishis name, and then proceeded to testify
13 into evidence. 13 that potentialy this project would not qualify for a
14 (Exhibit 2053 received.) 14 404 permit.
15 MR. HAEMMERLE: Thank you, Mr. Director. No |15 So would you agree that your testimony in
16 further questions. 16 that regard is speculation that potentially a
17 THE HEARING OFFICER: Okay. Cross-examination, |17 nationwide permit may not be obtained?
18 Randy or TJ? 18 A. | did review the conditions of both of
19 MR. TJBUDGE: Yeah. 19 these permits, aswell asthe DEQ's certification
20 20 conditions. And these are federal permits which have
21 CROSS-EXAMINATION 21 similar conditions, you know, across the country.
22 BY MR. TIBUDGE: 22 Q. Soyour testimony that potentialy this
23 Q. Thank you, Mr. DelL aughter. 23 project would not qualify for a nationwide permit,
24 I noticed from your CV that it showed that 24 that's speculation on your part; correct?
25 you'realicensed engineer in Colorado. 25 A. | wouldn't agree with that.
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1 Q. So areyou offering an opinion here today 1 suspended solids.
2 that this project will not qualify for a 404 permit? 2 Q. Okay. And I takeit you're not familiar
3 A. I'msayingthat | don't think it's likely. 3 with the quality of the water that discharges from the
4 Q. Soyou're offering an opinion that you 4 Hagerman State Hatchery at Tucker Springs?
5 don't think it'slikely that it will qualify for a 404 5 A. Not particularly.
6 permit? 6 Q. Soyou don't know what effect on Riley
7 A. Yes. 7 Creek reducing that flow by 10 second-feet would have
8 Q. And that's based on a desktop review of the 8 ontheTMDLsin Riley Creek; isthat right?
9 SPF report, adiscussion with James Joyner about 9 A. Notentirely. The effect onthe TMDLs
10 timelines, and your conversations, that's the sole 10 would be that that facility is essentialy authorized a
11 basisfor that testimony; isthat correct? 11 load, not a concentration. And that would be a
12 A. No. Asl sad, | aso reviewed the 12 permitted condition. And so to the extent that flow is
13 conditions of the nationwide permits and the 401 13 reduced in Riley Creek asawhole, that load allocation
14 certification conditions. 14 could be no longer applicable.
15 Q. Okay. Youtedtified that if -- did | 15 Q. I'see. AndI apologize for using the wrong
16 understand your testimony correctly that if instead of 16 terminology.
17 installing an intake structure in Upper Tucker Springs, 17 But you don't know what effect on the load
18 instead a-- the pipe from Tucker Springsto Rangenwas |18 taking 10 second-feet out of Tucker Springs would have;
19 connected to an existing aboveground pipe, isit your 19 isthat correct?
20 testimony that that would still require a 404 permit? 20 A. Correct.
21 A. If there were -- if there was heavy 21 Q. Andyou don't know what effect that would
22 equipment involved with the construction, if therewas |22 have on operation at the Fish and Game hatchery either?
23 concrete that had to be poured in the spring bed or, 23 A. Correct.
24 you know, structures or fills within that spring area 24 Q. Concerning the discussion about snails and
25 or adjacent wetlands, then that would be required. 25 the Endangered Species Act, you testified that you've
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1 Q. Okay. Sothe gravamen iswhether there 1 seen other reports identifying the Bliss Rapids snail
2 would be a discharge into the waters of the U.S., which 2 inRiley Creek.
3 would really mean disturbance of the ground surface 3 Did | understand that correctly?
4 within the high-water mark; is that right? 4 A. Yes
5 A. Or adjacent wetlands. 5 Q. What other reports, besides the one that
6 Q. Or adjacent wetlands. And soif a 6 Mr. Haemmerle had put up on the screen, are you
7 connection could be made to the pipe without disturbing | 7 referring to?
8 land within the high-water mark or adjacent wetlands, 8 A. | --1 believeit was mentioned in a 1995
9 you would agree, then, a 404 permit would not be 9 report. | don't know for sure about that. The --
10 required? 10 therewas a 2009 five-year update report, which I'm
11 A. It'sapossibility if the construction 11 fairly certain as Riley Creek mentioned.
12 could be done without any fill material being 12 Q. Okay. That's not areport that you brought
13 discharged into that water. 13 with you to this proceeding?
14 Q. Okay. Soif it could be done without 14 A. No, it'snot.
15 discharging fill within the high-water mark or adjacent |15 Q. That 2009 report, you mentioned that would
16 wetlands, you would agree that a 404 permit is not 16 be more recent than the draft report that was put on
17 likely required? 17 thescreen?
18 A. Prabably. 18 A. Yes
19 Q. Concerning the TMDLsin Riley Creek, doyou |19 MR. TIBUDGE: | don't have any further
20 know if the TMDL requirement is currently being 20 questions.
21 exceeded? 21 THE HEARING OFFICER: Cross-examination,
22 A. ldonot. | know that at least for total 22 Mr. Huntley? Mr. Huntley?
23 suspended solids, in the most recent State report, the 23 MR. HUNTLEY: No.
24 305B report, which is an assessment of the waters, | 24 THE HEARING OFFICER: Cross-examination?
25 believeit was still listed asimpaired for total 25 MR. HUNTLEY: No.
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1 THE HEARING OFFICER: Mr. Henslee? 1 DIRECT TESTIMONY
2 MR. HENSLEE: None. 2 BY MR.HUNTLEY:
3 THE HEARING OFFICER: Okay. Redirect? 3 THE WITNESS: I'll try and make this brief. Big
4 MR. HAEMMERLE: We're done. 4 Bend has 20 cfswater right in the Upper Tucker Spring.
5 THE HEARING OFFICER: Okay. Thank you, 5 Webelieve that why this spring was targeted by people
6 Mr. DelLaughter. 6 for the pumping activity to take water over to Rangen
7 THE WITNESS: Thank you. 7 isthat, number one, it's probably the lowest spring in
8 THE HEARING OFFICER: Next witness, Rangen? | 8 thevalley in elevation that is being actively used for
9 MR. HAEMMERLE: Could we take a brief break, 9 agricultural purposes and other purposes, including
10 Director? 10 fishraising.
11 THE HEARING OFFICER: Yeah. How long? Ten |11 The spring, up until the last few years,
12 minutes? 12 hashad relatively little problem with the pumping
13 MR. HAEMMERLE: | don't know. Five minutesor |13 activity and other activities that have affected the
14 so. Ten minutes. 14 other springs. Inthe last couple of yearswe're
15 THE HEARING OFFICER: Let's come back at 4:30. |15 starting to see that water come down.
16 Aml reading the clocks? Or isit 4:30 already? 16 And as of this spring -- I've been keeping
17 MS. BRODY:: It's 4:25. 17 therecordsfor Frank Erwin, and in February when wein
18 MR. BAXTER: 4:30 aready. 18 past years have had 20 cfs going over our weir, we're
19 MR. TIBUDGE: 4:30. 19 only seeing 18.5 cfs going over our weir. It isnow
20 MR. RANDY BUDGE: 4:30 already? | think I did |20 downto 17.9 as of last week coming over the weir.
21 that onetime before. Let's come back in ten. 21 So we are starting to see the effects of
22 (Recess.) 22 the pumping. We understand from, | think it's IDWR
23 THE HEARING OFFICER: We're back on therecord |23  figures, that the aquifer is being overpumped by
24 after alate-afternoon break. 24 200,000 acre-feet ayear. And that's not sustainable,
25 And Rangen, Mr. Haemmerle, you were 25 and that's going to affect our spring and everybody
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1 presenting testimony. 1 else'sspring aswe go aong.
2 Other witnesses? 2 Secondly, a comment was made today about
3 MR. HAEMMERLE: Thank you, Director. Rangenhas | 3 moving the intake box for this proposed pumping over to
4 no further witnesses. Rangen rests. 4 Rangen up to near the source of the upper spring, lower
5 THE HEARING OFFICER: Okay. All right. Thank | 5 pool, if you will.
6 Yyou. 6 We're very much against that. Down where
7 And at this point, Mr. Huntley, if you'd 7 itis, it will probably be okay. But if you pull that
8 liketo make a statement, as we discussed, you may come | 8 box up underneath our pool, the construction
9 forward and sit here in the witness chair. 9 activities, vibration and so forth could easily mess up
10 MR. HUNTLEY: Where do you want me? Inhere? |10 that pool, lower the water table, or maybe even destroy
11 THE HEARING OFFICER: Yeah. | need to swear you |11 that pool. And we would be out the water coming in
12 in. Raiseyour right hand, please. 12 there.
13 13 Asit looksto us, the poal is here
14 ALMER HUNTLEY, JR., 14 (indicating), the other -- the lower spring comes out
15 having been called asawitness by Big Bend Irrigation |15 under here (indicating), and if you start disturbing
16 & Mining Co., Ltd., and duly sworn to tell the truth 16 that, this upper pool could possibly drop (indicating).
17 relating to said cause, testified as follows: 17 Itisnot sitting on rock, | don't believe. It's
18 18 siting on some kind of soil. And | think that would be
19 THE HEARING OFFICER: Thank you. Pleasebe |19 adisaster for us.
20 seated. Andyou may narrate your statement. 20 The other aspect isisthat while al this
21 THE WITNESS: Okay. 21 isgoing on, we see nothing happening up on top to
22 THE HEARING OFFICER: You'll be subject to 22 conserve water or to slow down some of the activities
23 examination by the parties. 23 upthere. We see new land being devel oped and being
24 THE WITNESS: Okay. 24 pumped on, new pivots going up. Maybe some of these
25 I 25 arereplacement pivots. | don't know. But we just
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1 feel that in another ten years probably our spring will 1 referenced Exhibit 7000.
2 bedry too. 2 Isit 70007?
3 And that'swhat | have to say. 3 THE WITNESS: Yes.
4 THE HEARING OFFICER: Okay. Thank you, 4 MR. TIBUDGE: | wanted to clarify if he's
5 Mr. Huntley. 5 wanting to make that part of the record. We ought to
6 Randy or TJ, questions for Mr. Huntley? 6 makethat clear.
7 MR. TJBUDGE: None here. 7 THE WITNESS: Yes, | would liketo. Thank you.
8 THE HEARING OFFICER: Rangen, questions? 8 THE HEARING OFFICER: Thisis an exhibit -- |
9 MR. HAEMMERLE: None, Mr. Director. 9 suppose 7000 is numbered for Henslee --
10 THE HEARING OFFICER: Okay. Mr. Henslee, any |10 MR. TIBUDGE: That's correct.
11 questions? 11 THE HEARING OFFICER: -- Land & Livestock?
12 MR. HENSLEE: None. 12 And what is the document?
13 THE HEARING OFFICER: Okay. Thank you, 13 THE WITNESS: It's the water right document.
14 Mr. Huntley. 14 THE HEARING OFFICER: Okay. Other parties have
15 THE WITNESS: Thank you. 15 acopy of this? Any objection to admission of --
16 THE HEARING OFFICER: Mr. Henslee, do you wish |16 MR. HAEMMERLE: No objection from Rangen.
17 to come forward and make a statement? 17 MR. HUNTLEY: No objection.
18 Raise your right hand. 18 MR. TJIBUDGE: No.
19 19 THE HEARING OFFICER: Okay. Document marked as
20 MICHAEL JAMES HENSLEE, 20 Exhibit 7000 is received into evidence.
21 having been called asawitnessby Salmon FallsLand & |21 (Exhibit 7000 received.)
22 Livestock Co. and duly sworn to tell the truth relating 22 THE HEARING OFFICER: Any other questions for
23 tosaid cause, testified as follows: 23 Mr. Hengdlee?
24 24 MR. HAEMMERLE: None from Rangen.
25 THE HEARING OFFICER: Thanks. Please be seated. |25 THE HEARING OFFICER: Okay. Mr. Huntley, any
Page 546 Page 548
1 You may narrate your testimony. 1 questions?
2 2 MR. HUNTLEY: No.
3 DIRECT TESTIMONY 3 THE HEARING OFFICER: Okay. Thank you,
4 BY MR.HENSLEE: 4 Mr. Henslee.
5 THE WITNESS: Hello. My nameisMichael James | 5 THE WITNESS: Thank you.
6 Hensley, vice president of Salmon Falls Land & 6 THE HEARING OFFICER: Any rebuttal testimony?
7 Livestock in Hagerman. 7 MR. RANDY BUDGE: None.
8 | was just here today to reiterate. Wedo 8 THE HEARING OFFICER: Okay. All right. That
9 have Exhibit No. 7000, which is our water right 9 concludes the testimony and taking of evidence. We've
10 36-2046, which isaRiley Creek source water right. 10 reconciled the exhibits so that we know what'sin and
11 And wefelt that it would bein jeopardy or perhaps 11  what'snot.
12 losethat water if this second mitigation plan did go 12 The parties are satisfied?
13 through with the moving of the 10 cfs. 13 Okay. I'll grant the parties a short
14 So anyway, | was just here to protect that 14 period of time for closing arguments.
15 water right. And | agree with Mr. Huntley that other 15 Mr. Budge.
16 testimony about moving -- maybe moving that Tucker 16 MR. RANDY BUDGE: Thank you. Thank you,
17  Springs diversion proposed to adifferent location, | 17 Director.
18 definitely agree that should not be done. That could 18 | realizethisisbrief, and I'll try to be
19 be adetriment to my other water rights out of Upper 19 brief. I'll go back in summary fashion to what we said
20 Tucker Springs. 20 wewould do in our opening case and what we expected
21 So that's al | haveto say. 21 Rangen to do and not to do in their opening case,
22 THE HEARING OFFICER: Okay. Thank you, 22 because there was a stark difference between what we
23  Mr. Hendee. 23 said thiswas about and what Rangen counsel said it was
24 Randy or TJ, any questions? 24 @l about. And I think the evidence proves who's right
25 MR. TIBUDGE: Just aclarification. You 25 and who'swrong.
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1 But aside from that, one thing we have 1 at adeposition.
2 confirmed, as we stated at the beginning, is that 2 THE HEARING OFFICER: Yeah. Why, Mr. Budge?
3 Rangen'sonly strategy and only interest is curtailing 3 MR. RANDY BUDGE: It'sjust argument here.
4 groundwater users. 4 THE HEARING OFFICER: Weéll, | understand.
5 I'd like to comment on the Thousand Springs 5 MR. RANDY BUDGE: I'm not testifying about
6 settlement agreement that seems to have received an 6 Brockway. I'm talking about what we didn't hear from
7 inordinate amount of attention. Rangen somehow seems | 7 him.
8 that it'snot proper for the governor or the 8 THE HEARING OFFICER: Okay. Well, you got about
9 legidature or the Department or the AG's office to be 9 two minutes left.
10 involved in trying to solve water problems. 10 MR. RANDY BUDGE: All right. We have an expert
11 Wefed itisproper. We heard the 11 report from SPF that's entirely unrebutted that
12 testimony from Mr. Carlquist that the groundwater users |12  describesthe project. It's not complex. It'ssimple
13 are committed to solving problems and moving forwardin |13  pump-and-pipe engineering. There's an adequate supply
14 that way. We have committed to the second plan if it 14 of power.
15 isapproved, the conditions are met, and we're 15 The evidence is undisputed that the backup
16 committed to look at all other alternatives. We're not 16 systemisindustrial grade, same as used at Micron,
17 backing away. 17 sameasused at hospitals, provides areliable source.
18 It's unfortunate that Rangen seemsto have 18 Tom Rogers' testimony has been corroborated
19 itsfeelings hurt because they felt that they were not 19 by Joe Chapman on the water issues. Both said that the
20 at some of those meetings. They clearly were at a 20 water quality and the water temperature is suitable for
21 meeting with the governor. They've been at meetings 21 raising trout at Tucker Springs supply. That's
22 with Speaker Bedke. They were at meetings with the 22 unrebutted.
23 Hagerman users that we were excluded from. It's 23 There's no evidence of any disease at
24 unfortunate that they feel bad and their feelings are 24 Tucker Springs. There's speculation about diseases
25 hurt. 25 that exist in hatcheries might somehow get there. We
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1 But what is pretty clear isthat they have 1 do know with certainty, though, that even from their
2 anoption, aswe do, and that isto be part of the 2 ownwitness, Mr. Ramsey, that all hatcheries have
3 solution or to remain part of the problem. The 3 disease. That'sanatural part of the hatcheries.
4 groundwater users have chosen and are committedtobe | 4 They've been ableto take care of it. The fact that
5 part of the solution. Rangen continues to be the 5 both hatcheries have raised fish successfully and
6 problem. 6 continuously for 60 yearsis pretty good indication we
7 If they wanted water, all they had to do 7 haveasuitable supply.
8 wascome and ask and work for us on a multitude of 8 I will say this case has really pointed out
9 projectsthat will get them there. But they have no 9 afew thingsthat we did not hear from Rangen. We
10 interest. They'reonly objectiveis curtailment, and 10 indicated that they would create a side show and a
11 it'spretty clear that it's going to be up to the 11 diversion and create red herrings and not talk at all
12 Director to show us the path forward. 12 about how to deliver water. We know with certainty
13 It'sreal interesting, when we went into 13 that they had an opportunity. They didn't put on their
14 thiswe expected to hear from Dr. Brockway, but his -- 14 expert witness. They didn't put on Courtney.
15 we know from his deposition he had no positive comments |15 That indicatestwo things. Thereis
16 to make on our engineering plan done by SPF. 16 absolutely nothing wrong with the engineering design,
17 MR. HAEMMERLE: Objection. 17 and they put on -- have not been able to offer one
18 MR. RANDY BUDGE: So we have no credible 18 comment on how it can be improved. If there was some
19 evidence. 19 problem, you would think Rangen would step forward and
20 THE HEARING OFFICER: Okay. Just aminute. 20 identify it so when we go forward with further
21 What's the nature of the objection? 21 engineering we can incorporate it. They chose not to.
22 MR. HAEMMERLE: There's no evidence in the 22 To get someidea of Rangen's attitude and
23 record. 23 their approach, one only need to look at their answer
24 MR. RANDY BUDGE: Exactly what I'm saying. 24 tothediscovery request when we clearly asked them
25 MR. HAEMMERLE: He'stestifying to what occurred |25 "What are the parameters of quality and temperature for
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1 raising fish?' they filed interrogatory answers on 1 thatisacompletely illusory plan and they have no
2 Monday and said "We don't know." 2 intent of moving forward with that. And | think
3 And they put on their own expert employee 3 Mr. Carlquist testified that they're not going to move
4 of 27 years, Mr. Ramsey, and he testified that he's 4 forward with this plan.
5 known for along time what the water parameters are. 5 They're going to put up another plan, see
6 And he gave us those temperature parameters. So it's 6 if that gets approved by the Department. And then if
7  pretty disingenuous and indicative of what we're 7 that gets approved, their intent isto pick one, the
8 dealing with here with Rangen. 8 cheapest one. That'sthetestimony. There'sno
9 In sum, Mr. Director, it's pretty clear 9 testimony that they intend to move forward with this
10 that we've met al the standards under Rule 43 of the 10 second plan. It's simply too expensive, and
11 conjunctive management rules. Wehavemet adl of the |11 Mr. Carlquist testified to that.
12 standards set down by this Director in the final order 12 Aswewent in -- over the fatal flaws, |
13 in 2011 in the over-the-rim plan. 13 said there was two serious fatal flawsto this plan.
14 It should be approved conditional upon the 14 Onewastheinjury issue, and that's undeniable. If we
15 transfer application and the other permits that are 15 remove water from the Tucker Springs source, Director,
16 required and conditional upon final engineering. 16 Yyou'rejust creating afurther problem in that source.
17 At that point in time the order should 17 And that's true anywhere in Hagerman becauseit's all
18 similarly say Rangen hasto agreefirst, before we go 18 overappropriated.
19 to any moretrouble and expense, one, that they will 19 So IGWA saysthat we sit herein acavalier
20 accept the water and, two, that they will allow access 20 fashion. They'rethe oneswho are cavalier. Because
21 for construction. 21 you know what? As Hagerman goes down everywhere, our
22 It's pretty compelling that they did not 22 springs, everyone else's springs, what do they do?
23 put on any company witnesses that could answer those |23 Nothing. Because they know they have the political
24 two questions or what the company policy is. Soit's 24 power to bully around the State of Idaho, and we know
25 going to be up to the Director to basically show the 25 conjunctive management won't ever occur, and they know
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1 leadership and the path forward. 1 ittoo.
2 And the path forward is either going to be 2 They want to keep putting plans up there
3 curtailment and continuation of the problem or giving 3 one after the other. Every one of them isillusory.
4 the groundwater districts an opportunity to mitigate, 4 There'sno intent for them to produce any one of these.
5 and that's essentially all we ask for. Give usthat 5 That'swhat's happening in Hagerman on the injury
6 opportunity to mitigate. We're going to proceed 6 issue.
7 forward with the second plan if it'sfeasible. The 7 The second fatal flaw is| think also
8 publication begins thisweek on our third plan. 8 undeniable, that there are diseases that exist in this
9 And we are going to continue our efforts 9 source. Doug Ramsey testified to these diseases,
10 that we've started that you heard about in this case to 10 Mr. Chapman testified to these diseases.
11 engineer other solutions to the other water-right 11 The testimony -- the true testimony on PKD
12 holders. 12 isitexists. And Mr. Chapman said he didn't know
13 Mr. Henslee, Salmon Falls are here. It's 13 whereit was coming from, but it exists.
14 interesting that none of them are complaining about 14 And what they've tried to do is they've
15 their water rights. Only Rangen is complaining about 15 looked at the spring source, that's a possibility.
16 them for them. 16 Possihilitiesin the raceways. Theresalot of
17 So with that, we simply ask approval, thank 17 possibilities. But the point is that disease existsin
18 the Director for patience at this late hour, and 18 thissource. It doesnot exist in Rangen. Flat out
19 conclude. 19 true. And that'sthe state of the facts.
20 THE HEARING OFFICER: Mr. Haemmerle, | assume |20 The other issues | think that are important
21 you want to take sometime. 21 from thefourth fatal flaw analysisisthat this
22 MR. HAEMMERLE: Thank you, Mr. Director. 22 thing's not going to be built this year, Director.
23 I'll start off with Mr. Budge's factual 23 It'sjust not. There's not a shred of testimony that
24 statement that IGWA intendsto proceed with the second |24 this plan, the third plan, or whatever plan they want
25 plan. Asl stated during the opening, | stated that 25 tothrow up on thewall is going to provide us the rest
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1 of thewater that you said IGWA needed to producetous | 1 publicationiscomplete. | don't know whether you want
2 under your curtailment order. 2 meto beapart of that discussion, but --
3 Where is the testimony that thisthing's 3 MR. RANDY BUDGE: Just off the record | want to
4 going to be done this year? because thereisn't. They 4 havejust adiscussion for scheduling.
5 can have aplan approved, but the true fact is they 5 THE HEARING OFFICER: Okay. Let'sfinishthis
6 told their own engineer to have it ready April 1st of 6 particular part of the proceeding, and then to the
7 2015. Notin 2014. Whereisthe rest of the water? 7 extent people want to talk about it, that's fine.
8 Whereisthe water you ordered them to provide? 8 Okay. At this point thanks to the parties
9 It ain't happening thisyear. We know 9 for your participation and for your assistance and in
10 that. That'strue. 10 particular, Justin, thanks again for your contributions
11 So with that, Director, finally asto our 11 onthetechnology side, which | think helps all of us
12 hurt feelings, you know what? It's pretty hard to be 12 inprojecting the exhibits on the screen so that
13 left out of the political process. It's pretty hard to 13 everybody can look at them and we don't have to fumble
14 watch your opponent have complete access and watch us |14 through so much paper.
15 and everyone elsein Hagerman have none. That'sa 15 So with that, the record will close, except
16 pretty hard pill to swallow. 16 for the additions, the signed copiesthat will comein,
17 Asapolitician myself, you know, I'm, 17 acopy of the stipulation will be distributed to the
18 frankly, appalled by that. Are my feelings hurt? Yes. 18 parties. And | will work diligently on a decision that
19 Because as a citizen we know you have special access 19 will comeout in afew daysto -- aweek to ten days.
20 that wedon't. Andinafair society, that'sa 20 That'sthetimeframe I'm thinking of. | really want
21 problem. 21 itoutinahurry, so--
22 So yes, Mr. Budge, our feelings are hurt. 22 MS. BRODY: : Director, | think Mr. Huntley wanted
23 THE HEARING OFFICER: Okay. Anything further, |23 to say something.
24 Mr. Huntley or Mr. Hendlee? 24 THE HEARING OFFICER: Oh, Mr. Huntley.
25 MR. HENSLEE: None. 25 MR. HUNTLEY: Yeah. | just wanted to add one
Page 558 Page 560
1 THE HEARING OFFICER: All right. 1 thing, if | could, on these figures | gave you.
2 MR. RANDY BUDGE: Just two housekeeping items. | 2 On our reading in the upper springs .76,
3 MR. TJBUDGE: Go ahead. 3 whichis17.93 cfs, of that, 17 belongsto the fish
4 MR. RANDY BUDGE: Oneis|'m not sure the -- 4 hatchery, Hagerman Fish Hatchery, we transport for
5 Rangen was going to substitute signed Exhibits 1118, 5 them.
6 1127 and 1128 for therecord. I'm not sure that's 6 THE HEARING OFFICER: Okay. It's coming back to
7 happened. 7 the question | wanted to ask, didn't want to go there.
8 MS. BRODY:: | didn't get copies. I'll deliver 8 Thank you, Mr. Huntley.
9 themto Garrick. | did deliver them to you, but | 9 Okay. With that, the record will close.
10 didn't deliver them to Garrick. 10 Thanksagain for your participation.
11 MR. RANDY BUDGE: That'sfine. 11 Thanks to the court reporter as well, Jeff.
12 THE HEARING OFFICER: Okay. 12 Have agood evening.
13 MR. RANDY BUDGE: | just wanted to confirmon |13 (Hearing concluded at 5:12 p.m.)
14  that. 14 -000-
15 WEe'll get the stipulation to Buckeye back. 15
16 And then off the record | wanted to, since 16
17 we havethe parties here, discussthe schedulingonthe |17
18 third mitigation plan. 18
19 MR. HAEMMERLE: Has it been published? 19
20 MR. RANDY BUDGE: Yes. 20
21 MR. TJBUDGE: Published next week. 21
22 THE HEARING OFFICER: Okay. 22
23 MR. RANDY BUDGE: It's sent for publication. 23
24 THE HEARING OFFICER: | don't need to be apart |24
25 of that discussion, at least right now, until the 25
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1 REPORTER S CERTI FI CATE
2 I, JEFF LaMAR, CSR No. 640, Certified Shorthand
3 Reporter, certify:
4 That the foregoi ng proceedi ngs were taken before
5 me at the tinme and place therein set forth, at which
6 time the witness was put under oath by ne.
7 That the testinmony and all objections nmade were
8 recorded stenographically by me and transcribed by me
9 or under ny direction.
10 That the foregoing is a true and correct record
11 of all testinmony given, to the best of ny ability.
12 | further certify that | amnot a relative or
13 enployee of any attorney or party, nor aml financially
14 interested in the action.
15 IN WTNESS WHERECF, | set ny hand and seal this
16 16th day of June, 2014.
17
18
19
20
21
22 JEFF LaMAR, CSR NO 640
23 Not ary Public
24 Eagl e, |1daho 83616
25 My conmmi ssion expires Decenber 30, 2017
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