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 1          THE HEARING OFFICER:  We're back on the record.

 2   It's about 8:40 in the morning.  And today is -- mercy.

 3               What is today?

 4          MR. BAXTER:  18th.

 5          THE HEARING OFFICER:  Today is March 18th, 2014.

 6   I lose track.  This is a continuation of the hearing

 7   for mitigation plan for the Rangen call.

 8               And we have just finished with one of your

 9   witnesses, Mr. Budge.

10               Next witness?

11          MR. TJ BUDGE:  That's correct.  Our next witness

12   is Jennifer Sukow.

13          THE HEARING OFFICER:  Okay.  Ms. Sukow, if

14   you'll come forward, please.

15          MR. BAXTER:  Director?

16          THE HEARING OFFICER:  Yes.

17          MR. BAXTER:  If I might ask, I think we left

18   yesterday asking about the deposition of --

19          MR. HAEMMERLE:  Oh, yeah, we should finish that

20   one up.

21          THE HEARING OFFICER:  Okay.

22          MS. SUKOW:  Should I --

23          THE HEARING OFFICER:  Wherever you feel

24   comfortable.  I know where you migrate to.  You can sit

25   in the gallery if you want or whatever.
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 1          MS. SUKOW:  Okay.

 2          MR. TJ BUDGE:  We discussed just making an

 3   exhibit of that this morning, and we've made that

 4   stipulation.  The one caveat is Travis Thompson did

 5   e-mail a change page Sunday, I believe.  And so we

 6   don't have that with us today, but we can provide that

 7   later and attach it to Mr. Hansten's deposition.  But

 8   the stipulation is that Mr. Hansten's deposition will

 9   be submitted in lieu of his live testimony.

10          MR. HAEMMERLE:  And we should have that marked

11   as an exhibit right now, and just get that marked, in,

12   and done.

13               Director, in addition to that, the exhibits

14   that go along with Mr. Hansten's deposition are Rangen

15   Exhibits 2023 through 2030.

16          MR. TJ BUDGE:  Is that all of the exhibits that

17   were at his deposition?

18          MR. MAY:  Yeah.

19          MR. TJ BUDGE:  Okay.

20          MR. MAY:  And if I might add that that

21   corresponds to Exhibits 23 through Exhibits 30 that are

22   referenced in the deposition itself.

23          MR. TJ BUDGE:  Okay.  Let's assign the next

24   number on your exhibit list to his transcript.

25          MR. MAY:  2076.
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 1          MR. TJ BUDGE:  So that deposition transcript

 2   will be assigned Exhibit No. 2076.

 3               (Exhibit 2076 marked.)

 4          MR. BAXTER:  Director, if I might.

 5          THE HEARING OFFICER:  Sure.  Garrick has a

 6   question about the deposition or the exhibit.

 7          MR. BAXTER:  I'm still a little unclear.  So it

 8   was Exhibits 20 and then 23 through 30 to the

 9   deposition is now Exhibit 2076?

10          MR. HAEMMERLE:  No.  2076 is going to be the

11   deposition itself.  And I think Jeff has published that

12   deposition, marked it.  The exhibits that correspond

13   with the deposition are Rangen -- current Rangen

14   Exhibits 2023 through 2030.

15          MR. BAXTER:  Oh, so 2023 through 2030?

16          MR. HAEMMERLE:  2030, yeah.

17          MR. BAXTER:  Okay.  Thank you.

18          MR. MAY:  And the significance of 23 through 30

19   is that they were Deposition Exhibits 23 through 30,

20   and so in the deposition that's how they're referenced.

21          MR. BAXTER:  I'm understanding that.  Thank you.

22               (Exhibits 2023, 2025, 2026, 2029, 2030, and

23          2076 received.)

24          THE HEARING OFFICER:  We don't anticipate any

25   elaboration or any reading of the deposition into the
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 1   record, based on the discussions of the parties?

 2               Mr. Haemmerle?

 3          MR. HAEMMERLE:  No, I elaborated on opening, so

 4   I'll leave it at that.

 5          THE HEARING OFFICER:  Okay.  Very good.

 6               Any other preliminary matters?

 7               Thank you.

 8               Now, Ms. Sukow.  Raise your right hand,

 9   please.

10   

11                       JENNIFER SUKOW,

12   having been called as a witness by IGWA and duly sworn

13   to tell the truth relating to said cause, testified as

14   follows:

15   

16          THE HEARING OFFICER:  Thank you.  Please be

17   seated.

18               Mr. Budge.

19   

20                     DIRECT EXAMINATION

21   BY MR. TJ BUDGE:

22          Q.   Thank you, Ms. Sukow, for being here today.

23   I imagine there are maybe other tasks you would prefer

24   to be undertaking.  So we appreciate it.

25               Can you please state your name and spell
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 1   your last name for the record.

 2          A.   Jennifer Sukow, S-u-k-o-w.

 3          Q.   And what's your position with the

 4   Department of Water Resources?

 5          A.   I am a Technical Engineer II.

 6          Q.   Okay.  And part of that involves

 7   groundwater modeling with the Eastern Snake Plan

 8   Aquifer model?

 9          A.   Yes.

10          Q.   All right.  Are you familiar with the

11   mitigation plan that IGWA has submitted in this case?

12          A.   Yes.

13          Q.   If you'll look in the binder of exhibits in

14   front of you and find tab 1000 and open that, you'll

15   see a copy of that mitigation plan.

16          A.   The third book over here.  Okay.

17          Q.   Please turn to the second page.  You'll see

18   there the first section of the first mitigation

19   proposal that IGWA is seeking is a request for credit

20   for certain mitigation activities, and it refers to

21   conversions, voluntary dry-ups, and groundwater

22   recharge.

23               We understood from the testimony yesterday

24   that you are the person who has operated the Eastern

25   Snake Plain Aquifer model, or what I may refer to as
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 1   ESPAM, to calculate the magnitude of those credits; is

 2   that right?

 3          A.   I calculated the benefit to Curren Tunnel

 4   predicted by the model and the linear regression for

 5   the 2011 through 2013 activities.

 6          Q.   Okay.  Great.  I'll talk to you about those

 7   a little bit later.  I want to just preliminarily

 8   explain my understanding of the process of getting some

 9   of that data from the field to your desk and make sure

10   that my understanding, based on prior testimony, is

11   consistent with your understanding of how that

12   information gets to you.

13               Yesterday Lynn Carlquist testified that

14   they provide some of the conversion and recharge data

15   to Water District 130.  And then Cindy Yenter testified

16   that she takes that information, along with some

17   information from canal companies regarding conversion

18   deliveries, and matches that up with parcels of land on

19   which that water is delivered, and then creates a

20   spreadsheet that comes up with a -- what she referred

21   to as a credit and explained that that was kind of a

22   groundwater savings calculation.

23               And then I understood she sends that

24   spreadsheet to you, and you take the information from

25   that spreadsheet and use that to run the model; is that
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 1   correct?

 2          A.   Yes.  We start with Cindy's spreadsheet for

 3   the IGWA conversions.

 4          Q.   Okay.  And then Brian Higgs testified that

 5   he does a similar thing for Southwest and Goose Creek

 6   Irrigation Districts and sends it to Tim Luke, who

 7   undertakes a similar verification process, and then

 8   sends a similar spreadsheet to you for Southwest and

 9   Goose Creek; is that right?

10          A.   Yes.  We start with Tim Luke's

11   spreadsheet --

12          Q.   Okay.

13          A.   -- for the Southwest conversions.

14          Q.   Okay.  A little later I'll pull up those

15   spreadsheets and make sure that we're talking about the

16   same thing, and then we'll look at the chart that you

17   prepared of those 2011, '12, and '13 credits.

18               But before we get there, I wanted to just

19   talk generally about how the model calculates the

20   effect of those activities -- the conversions, the

21   recharge, and the CREP -- and just have you explain

22   kind of conceptually on a high level that hopefully

23   most of us could understand how the model does that.

24               So for dry-ups, which yesterday were

25   explained as land that was traditionally irrigated with
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 1   groundwater and the farmer ceases irrigating at all

 2   through the CREP program, or there's some other

 3   voluntary dry-ups that people undertake, can you

 4   explain generally how the model calculates or treats a

 5   dry-up.

 6          A.   I guess I'm not sure by what you mean by

 7   how it treats it.

 8          Q.   How does the model calculate the effect of

 9   somebody drying up land that was historically irrigated

10   with groundwater?

11          A.   Well, for the -- for the dry-ups we start

12   with a .shp file that shows the area of the field that

13   was dried up.  And we run that through a preprocessing

14   tool that takes the -- you know, that area, and then it

15   also looks at the ET and precipitation that's averaged

16   over the 1998 to 2008 period, and calculates the crop

17   irrigation requirement, which would be the net stress

18   that would have occurred there if they had continued to

19   irrigate from groundwater.

20               And then we run that stress.  It assigns

21   that stress to the model cell that the field is in, and

22   then we run that stress through the MODFLOW groundwater

23   model.

24          Q.   Okay.  So let me just try to clarify a

25   couple things.  You referred to a .shp file.  And my
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 1   understanding of that is it's just a geographic outline

 2   of land that maybe we're talking about that was

 3   irrigated with groundwater historically.

 4               Is that right?

 5          A.   Yes.

 6          Q.   And you talked about model cells.  My

 7   understanding is the model is broken up to

 8   1-mile-square grid cells.

 9          A.   Yes.

10          Q.   So you figure out which grid cell that .shp

11   file is located in?

12          A.   Yes.  We have a preprocessing tool that

13   does that.

14          Q.   Okay.  That's what the preprocessing tool

15   does, it assigns that .shp file to a certain model

16   cell?

17          A.   That's part of what it does, yes.

18          Q.   Okay.  And then is it -- so I understand

19   it, is really what the model doing is figuring out the

20   hydraulic effect on the aquifer if you no longer pump

21   groundwater to irrigate that .shp file?

22          A.   Yes.  It looks at the hydrologic effect

23   of -- of basically injecting a volume of water that's

24   equivalent to what was not pumped and consumptively

25   used on that field.
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 1          Q.   Okay.  And then am I correct in

 2   understanding that that hydrologic change in that one

 3   model cell, the model is capable of predicting the

 4   effect of that change on any other model cell within

 5   the model?

 6          A.   Technically, yes.  What we are -- the

 7   output we're actually using is the effect of that --

 8   that stress on discharge to the river and springs.

 9          Q.   Okay.  So you can take the change in that

10   one model cell, and then the model can create a

11   prediction of the effect on some other spring cell or

12   river reach cell in the model?

13          A.   Yes.

14          Q.   Okay.  Thanks for that explanation.  That's

15   helpful.

16               And then with conversions, is the model's

17   calculation of the hydrologic effect of a conversion

18   any different than what it does for a dry-up?

19          A.   No.  The actual groundwater flow model

20   works with whatever stress we put in, you know.  And

21   for the conversions, you know, the volume that we're

22   putting in was, you know, taken from Cindy's

23   spreadsheet, and then we also have some allowance for

24   conveyance loss that we calculate.

25               But it's put in as a volume, and the
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 1   groundwater flow model doesn't know when we run it what

 2   that volume came from.

 3          Q.   Okay.  So on a conversion it's similar to a

 4   dry-up, except that in addition to accounting for the

 5   less groundwater being withdrawn, you're also

 6   accounting for some recharge that accompanies that

 7   conversion?

 8          A.   Well, with the conversions we're putting in

 9   the volume that Tim or Cindy reviewed and said "This is

10   the amount of CREP volumetric credit they'll get at

11   this conversion site."  And we model that volume as the

12   stress that occurs in that cell, plus we give an

13   allowance for conveyance loss.

14               So we calculate a conveyance loss to, you

15   know, that would be coincident with getting that water

16   to the field.  And we apply that stress to the cells,

17   you know, along the path, along the canal to get that

18   water there.

19          Q.   Okay.  So -- and my understanding of

20   conversions is there's more benefit to converting than

21   to simply drying up acres, because not only do you get

22   the effect of not pumping the aquifer, but you also get

23   some recharge, either through conveyance loss or the

24   water applied to the actual crop.

25               Is that fair to say?
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 1          A.   That's generally true, assuming that

 2   there's, you know, not -- yeah, I mean they get more

 3   benefit than just the groundwater volume because there

 4   is inefficiency in the application and there's

 5   conveyance losses.

 6          Q.   Okay.  That makes sense.  And then on

 7   recharge, I guess you're taking some model cell and

 8   assigning some amount of water that's injected into the

 9   aquifer in that model cell to account for the recharge

10   that occurs in that cell?

11          A.   Yes.

12          Q.   All right.  Okay.  Thanks for that

13   background explanation.

14               If you will look in that exhibit book in

15   front of you and turn to Exhibit 1025.

16          A.   Okay.

17          Q.   At the top of that exhibit it's titled

18   "ESPAM-2.1 simulation of steady-state benefits to

19   Curren Tunnel from 2011 to 2013 conversion and CREP

20   projects within the Great Rift trim line."  This

21   document was provided to us by Garrick Baxter, I

22   believe, with the Department.

23               And my understanding is this reflects your

24   calculation -- your running of the model to calculate

25   the effects of conversion, CREP, and recharge during
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 1   that three-year period.

 2               Is that right?

 3          A.   Yes.

 4          Q.   Okay.  Can you explain just what the

 5   different columns and rows of the model refer to just

 6   so that we understand what this table is showing.

 7          A.   I'm sorry.  Say that again.

 8          Q.   Just generally explain what the table

 9   shows.

10          A.   Okay.  The table shows, you know, the

11   volumes of -- of benefit to the aquifer from various

12   mitigation projects and then the predicted benefit to

13   Curren Tunnel, which is, you know, a two-step process

14   where we -- we use the model ESPAM-2.1 to predict the

15   benefit to the model cell that contains Curren Tunnel

16   and the rest of the spring complex.

17               And then we apply a 63 percent, which is

18   from a linear regression model, that relates the change

19   in flow to the tunnel to the change in total flow in

20   the model cell.

21               The -- in this table the mitigation

22   projects were broken up into -- into several groups.

23   We show the conversions that were done by members of

24   IGWA, then we show the conversions that were done by

25   members of Southwest Irrigation District and Goose
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 1   Creek Irrigation District.

 2               Southwest and Goose Creek also had some

 3   voluntary curtailments that are -- that are dry-ups

 4   that aren't part of the CREP program.  And then we show

 5   dry-ups that were part of the CREP program.  And we

 6   show the -- the recharge that Southwest Irrigation

 7   District reported in those three injection wells that

 8   were shown yesterday.

 9          Q.   Okay.  Thank you.

10               So if we look in that left column, there's

11   a series or a list of mitigation activities that have

12   been undertaken by groundwater pumpers.  And then if we

13   go over to the right column for predicted benefit to

14   Curren Tunnel, the bottom, the totals, that's the

15   steady-state effect on the Rangen model cell from those

16   activities in the left mitigation project column;

17   correct?

18          A.   No.  You said that's the predicted benefit

19   to the Rangen model cell.  And this is the predicted

20   benefit to Curren Tunnel.

21          Q.   Okay.

22          A.   So it's already been multiplied by the

23   63 percent.

24          Q.   Okay.  All right.  So for example, in 2011,

25   the 1.7 cfs figure, that's 63 percent of the total
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 1   predicted benefit to the Rangen model cell?

 2          A.   Yes.

 3          Q.   Okay.  And then 2.1 cfs in 2012 and 1.7 in

 4   2013.  I only -- I just have a few questions about

 5   this.

 6               And I think what may be easiest would be,

 7   Justin, for you to pull up Exhibits -- and these are

 8   spreadsheets -- 1022 and 1023.

 9               You can look at those in the binder if

10   you'd like, Ms. Sukow.  In the binder all you have is a

11   screenshot of the first page of the spreadsheet, which

12   you may or may not be able to decipher.  But on the

13   screen in front of you we have projected the actual

14   spreadsheet.  And the first spreadsheet on the top it

15   says "1022 conversion summary 2011."

16               And I'll represent to you that Ms. Yenter

17   explained yesterday that this is the spreadsheet she

18   prepares of conversion data in Water District 130.

19   There's a number of tabs on the bottom, "Soft

20   Conversions," "Hard Conversions," et cetera.  You

21   mentioned earlier that you use data provided by

22   Ms. Yenter to run the model.

23               And I just want to make sure that this is

24   the spreadsheet you're referring to that you get from

25   Ms. Yenter for that purpose?

0295

 1          A.   Yes.

 2          Q.   And, Justin, let's go to 1023 is the same

 3   looking spreadsheet, but it's for years 2012 and 2013.

 4               So this, again, would be the data that you

 5   utilized to create the figures on Exhibit 1025 for the

 6   years 2012 and 2013; is that right?

 7          A.   Yes.

 8          Q.   And then also if you go to 1082.

 9               Garrick, do you show those spreadsheets,

10   1022 and 1023, as being in evidence?

11          MR. BAXTER:  Yes.

12          MR. TJ BUDGE:  Okay.

13          Q.   And then 1082 and 1083 are different

14   spreadsheets.  They're for Southwest Irrigation

15   District.

16               And we understood from the testimony

17   yesterday these were also provided to you and used by

18   you to do your calculations for those districts; is

19   that correct?

20          A.   Yes.  Sorry, the tabs that I look at are up

21   here.  The ones in the screenshot are not the tabs I

22   use so I didn't recognize them.

23               Yeah.  This spreadsheet you have on the

24   screen is one that I used, yes.

25          Q.   Okay.  And for the record, the spreadsheet
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 1   on the screen is Exhibit 1082.

 2               And then, Justin, if you'll go to 1083.

 3               It's the same spreadsheet but for the years

 4   2012 and '13.  And I assume this is also the

 5   spreadsheet you used?

 6          A.   Yes.

 7          Q.   Is there any data that you gather that does

 8   not come from one of these two spreadsheets?

 9          A.   There isn't data that we gather.  We do --

10   we do use estimates from the model to estimate the

11   canal seepage, and that is reflected in the notes on

12   the table that I produced.  I'm sorry, I've forgotten

13   what exhibit number that was.

14          Q.   It's 1025.

15          A.   Yes.  So notes 1 and 2 on Exhibit 1025 show

16   the canal seepage that we assumed for those conversion

17   projects.

18          Q.   Okay.  And then the CREP data, does it come

19   from these spreadsheets, or do you get that from

20   another source?

21          A.   We get that from another source.

22          Q.   Ms. Sukow, if you'll turn to Exhibit 1039.

23   And it's the first exhibit in the second book.

24          A.   Oh.  Okay.

25          Q.   Take a moment to look at this.  This is a
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 1   document that we obtained published by the NRCS.  It's

 2   a CREP report for Idaho for the year 2013.

 3               Is this the document or the source of data

 4   for your CREP calculations, or do you get your data

 5   from something else?

 6          A.   I get my data from a CREP .shp file that is

 7   processed by IDWR's GIS staff.  They get data from, you

 8   know, from the agency, the Idaho Soil and Water

 9   Conservation Commission.  So I don't use this data

10   myself.  It's already been processed by others for my

11   use.

12          Q.   Okay.  Is this report one that you would

13   review in the course of your job, or do you just take

14   the .shp file that you mentioned?

15          A.   Yeah, I just take the .shp file that

16   somebody else has already processed.

17          Q.   Okay.  This document isn't one you're

18   familiar with, then?

19          A.   I have seen it before, but I'm not

20   particularly familiar with it.

21          Q.   Okay.  Do you know if the CREP data shown

22   in this document is the same as the data that you use

23   in your model run?

24          A.   I -- I have never compared the .shp file I

25   use to this document.  So no, I can't -- I don't know.
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 1          Q.   Okay.  When you get your .shp file from the

 2   NRCS for CREP data, is that an annual .shp file?  Is

 3   that something they provide to you annually?

 4          A.   Again, I get the .shp file from IDWR staff.

 5   I do not know what their process is for getting the

 6   updates from this agency, and I don't know how often

 7   they do it.

 8          MR. TJ BUDGE:  Okay.  Mr. Director, we had hoped

 9   to admit this document into evidence.  It doesn't

10   appear that it's one that Ms. Sukow utilizes in her

11   calculation of CREP data, but it is an explanation of

12   the CREP program in Idaho.  And it has figures on the

13   number of acres enrolled over the last few years.  It

14   is a public document, and I think it's fair to assume

15   that the data reported in it is accurate and consistent

16   with what Ms. Sukow relies upon.

17               With that background, I would offer it into

18   evidence.  It's Exhibit 1039.

19          MR. MAY:  Director, may I have a couple of

20   questions in aid of objection?

21          THE HEARING OFFICER:  Yes.

22   

23                    VOIR DIRE EXAMINATION

24   BY MR. MAY:

25          Q.   Ms. Sukow, the data that you rely upon in
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 1   making your calculations that ended up in Exhibit 1025,

 2   do those include all CREP acres?

 3          A.   The -- when we do the processing, we shape

 4   the -- we clip the .shp file to the area of

 5   curtailment.  So in this case the Great -- you know,

 6   the Great Rift trim line.  So it does not include any

 7   CREP acres that are east of the Great Rift or that are,

 8   well, obviously outside of the model boundary, so...

 9          Q.   And that would include just the model

10   boundary or the area of common groundwater supply as

11   well?

12          A.   It only includes CREP within the area of

13   common groundwater and west of the Great Rift and

14   within the model boundary.

15          MR. MAY:  Director, I would object to this on

16   the basis of relevance, just because it's going to

17   include different data from what was reflected in

18   Exhibit 1025 and used in her calculation.  And she

19   didn't rely on it.

20          MR. BAXTER:  Director --

21          THE HEARING OFFICER:  Yeah.

22          MR. BAXTER:  -- if I might.  From my records it

23   shows this exhibit has already been stipulated to by

24   the parties.

25          MR. MAY:  Then -- then my questions will cover
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 1   the objection that we've got.  So I don't have a

 2   problem with it, Director.  It's mainly just an issue

 3   of it doesn't accurately reflect what went into 1025.

 4          MR. TJ BUDGE:  We'll stipulate that, as

 5   explained, the Department limits its -- or limits its

 6   CREP credit to those acres within the Great Rift trim

 7   line and that this report may include acres outside the

 8   Great Rift trim line.

 9               Is that fair enough?

10          MR. MAY:  What's that?

11          MR. TJ BUDGE:  We'll stipulate for the record

12   that the report here may include acres that are outside

13   the Great Rift trim line and the Department only

14   accounts for those inside the trim line.

15          MR. MAY:  Yeah.  And I believe there's some

16   other processing, she said, for instance, within the

17   model boundary and common groundwater area.  I guess

18   my -- this report may contain CREP acres that are not

19   included in her calculation.  But other than that, I

20   don't care.

21          MR. TJ BUDGE:  Okay.

22          THE HEARING OFFICER:  My handwritten notes

23   confirm what Garrick Baxter said.  The parties have

24   stipulated to the admission of 1039, so it's in the

25   record already.
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 1          MR. MAY:  Okay.  No problem with that, Director.

 2          THE HEARING OFFICER:  Okay.

 3   

 4                CONTINUED DIRECT EXAMINATION

 5   BY MR. TJ BUDGE:

 6          Q.   Ms. Sukow, there were a few questions

 7   yesterday about recharge that's performed by the Idaho

 8   Water Resource Board.  My understanding is that that

 9   was not included in either Ms. Yenter's or Mr. Luke's

10   spreadsheets that you rely on.

11               Is there -- in your table, 1025, do those

12   numbers reflect any Water Resource Board recharge, to

13   your knowledge?

14          A.   Not to my knowledge.  There is a note on

15   the SWID recharge that in the time frame we had to do

16   this analysis I was not able to verify with -- I was

17   not able to verify with Neal Farmer whether or not the

18   SWID recharge claimed for 2012 and 2013 was sponsored

19   by the Water Resource Board.

20               We did not include any recharge that we

21   knew was sponsored by the Idaho Water Resource Board in

22   this analysis because that's -- we did this analysis

23   consistent with -- with, you know, the mitigation

24   credit runs we had done in -- previously for the Clear

25   Springs and Blue Lakes delivery calls.  And we did
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 1   not -- we did not calculate mitigation credits for

 2   Board-sponsored recharge for those calls, so...

 3          Q.   Okay.  So for those SWID, which is

 4   Southwest Irrigation District, for those acres that you

 5   had not yet verified whether the recharge was Water

 6   Board-sponsored or District sponsored, did you assume

 7   that that recharge had been performed by the District

 8   and then therefore included it as part of your credit,

 9   or did you not include that recharge in your credit

10   calculation?

11          A.   It is included.  As you can see, it's very,

12   very small.

13          Q.   Yeah.

14          A.   So it...

15          Q.   Okay.  Have you done model calculations of

16   recharge performed by the Water Resource Board in other

17   contexts?

18          A.   Yes.

19          Q.   Where do you get the recharge data to do

20   those model runs?

21          A.   From -- from other staff.

22          Q.   Okay.  If the Director were to decide to

23   give groundwater users credit or partial credit for

24   Board-sponsored recharge activities, could you add

25   that -- do you have the data to add that to your table
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 1   and create an updated model run that would account for

 2   that recharge?

 3          A.   I don't personally have that data compiled

 4   at this time, but I -- I suspect that we could get it

 5   from other staff that have that data.

 6          Q.   Okay.  And then just a couple final

 7   questions.  I don't know if you were in here yesterday

 8   when there was some discussion about the Sandy Ponds

 9   and recharge that occurs in the Sandy Ponds.

10               Are you familiar with the Sandy Ponds?

11          A.   A little bit, but I have not been there

12   since probably 2003 or 2004.

13          Q.   Okay.  If the Director were to decide to

14   give groundwater users credit for some recharge that's

15   performed in the Sandy Ponds, what data would you need

16   from the groundwater users to be able to run that

17   through the model to determine the effect on the Curren

18   Tunnel?

19          A.   We would need accurate measurements of the

20   water that flowed into the ponds and then all of the

21   outflows from the ponds.  So we would need accurate

22   measurements of what -- you know, what is diverted

23   from -- by -- is it Butch Morris?

24          Q.   Yeah.

25          A.   -- from the box on his land.  And then we
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 1   would need accurate measurements of the -- the pipeline

 2   discharged to Curren Ditch or just accurate

 3   measurements at the head of the pipeline.  But we'd

 4   need measurements of the total flow into the Sandy

 5   Pipeline.

 6               And then yesterday there was some mention

 7   in testimony of water going into a third pond, I

 8   believe, and that Butch Morris also had some diversions

 9   out of that.  So we would need accurate measurements of

10   that water, that outflow as well.

11          Q.   Okay.

12          A.   And if there are any other outflows that

13   I'm not aware of, we'd need accurate measurements of

14   those as well.

15          MR. TJ BUDGE:  Okay.  That makes sense.  Thank

16   you.  I don't have any further questions.  Hold on.  I

17   may.

18               I don't have any further questions.

19   Thanks.

20          THE HEARING OFFICER:  Okay.  Thank you,

21   Mr. Budge.

22               Mr. May, you may cross-examine.

23          MR. MAY:  Thank you.

24   ///

25   ///
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 1                      CROSS-EXAMINATION

 2   BY MR. MAY:

 3          Q.   Ms. Sukow, Justin May on behalf of Rangen.

 4               With regard to the calculations that are

 5   reflected in Exhibit 1025 -- and I'm showing you

 6   Exhibit 1025 on the screen here -- have you, since the

 7   time you created this spreadsheet, made any changes to

 8   it?  I mean have you made any new calculations that

 9   would require changes to this spreadsheet?

10          A.   No.

11          MR. MAY:  And just a housekeeping matter, TJ, I

12   don't know if you introduced 1025.

13               Did you intend to?

14          MR. TJ BUDGE:  Is it stipulated?

15          MR. RANDY BUDGE:  I show that as being in.

16          MR. MAY:  You do?  I don't have it on my list as

17   admitted.

18          MR. BAXTER:  I don't have it as a stipulated

19   exhibit, and I don't have it as admitted yet.

20          THE HEARING OFFICER:  Okay.

21          MR. MAY:  Did you intend to offer it, TJ?

22          MR. TJ BUDGE:  I did.  My notes reflect it was

23   stipulated.

24               So I'll offer Exhibit 1025.

25          THE HEARING OFFICER:  Mr. May?
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 1          MR. MAY:  No objection.

 2          THE HEARING OFFICER:  Mr. Lemmon, I need to come

 3   to you when we discuss these.

 4               So do you have an objection?

 5          MR. LEMMON:  That's fine.

 6          THE HEARING OFFICER:  Okay.  Exhibit 1025 is

 7   received into evidence.

 8               (Exhibit 1025 received.)

 9          Q.   (BY MR. MAY):  TJ pointed out the heading

10   here that talked about simulated steady-state benefits

11   based upon, and it says, "conversions and CREP

12   programs."  I notice there is some recharge on here.

13               To the extent that you had intended to

14   indicate credit from recharge, is that also included in

15   this table?

16          A.   It is also included.  I -- I had originally

17   made a table of conversion and CREP projects, and was

18   asked to add that recharge in here.  And I did not.  I

19   neglected to change the title, so...

20          Q.   The -- I notice also on here you have an

21   indication here under -- I'll just say with the

22   Southwest Irrigation District acres for conversions, it

23   says "Acres not reported."

24          A.   Uh-huh.

25          Q.   What does that -- what does that mean, that
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 1   the acres were not reported?

 2          A.   The acres were not included in the

 3   spreadsheet that Tim Luke gives to me.  The acres are

 4   not relevant to my analysis, because for conversions we

 5   just, you know, model the volume that was delivered and

 6   given credit for.  So for my purposes it doesn't matter

 7   on the conversions what the acreage is.

 8          Q.   Okay.  And that was -- that goes into my

 9   next question, which is whether or not the fact that

10   those acres are not reported has any impact on what you

11   would do for this table?

12          A.   No.

13          Q.   When you say "acres not reported," you mean

14   the number of acres themselves is not reported to you,

15   just the number?

16          A.   The number of acres that are associated

17   with -- with the volume of water delivered to that

18   conversion project is not reported to me.

19          Q.   So in the next set of columns where it says

20   "Volume in acre-feet" and you have numbers there for

21   southwest Idaho beginning with 47,000 approximately in

22   2011, that's the number that's important for you for

23   performing your calculations?

24          A.   Yes.

25          Q.   And in the data that you receive, in
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 1   addition to getting a number of 47,000, do you also get

 2   data showing you the location of where those 47,000

 3   acre-feet were delivered or accounted for?

 4          A.   Yes.

 5          Q.   So even though you don't have the number of

 6   acres, you have the location for where the acre-feet

 7   are calculated?

 8          A.   Yes.  The location is assigned to the well

 9   or wells from which the groundwater is not being

10   diverted.  So the volume is assigned to well locations,

11   rather than a field.

12          Q.   We talked a little bit about -- earlier in

13   a couple of my questions about what criteria you used

14   to filter out the input data that goes into creating

15   this spreadsheet.

16               For all of the input data that you used,

17   what -- you indicated that one of the criteria is

18   within the curtailment area, you filter data based on

19   whether it was located within the curtailment area; is

20   that correct?

21          A.   Yes.

22          Q.   And what process did you go through in

23   order to do that?

24          A.   I have a .shp file, a GIS .shp file that

25   shows the curtailment area.  And the curtailment area,
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 1   you know, excludes things east of the Great Rift, it

 2   excludes things outside the area of common groundwater,

 3   and it excludes things outside the model boundary.  So

 4   all those things are already excluded from the

 5   curtailment area in this .shp file.

 6               And I clip the input files, you know,

 7   whether they be a CREP .shp file or a .shp file that

 8   shows the locations of the conversions, which are

 9   points, I clip out anything that's outside of those.

10          Q.   And so, for instance, just to be clear,

11   when we're talking about Southwest Irrigation District

12   conversions, for instance, your preprocessing that you

13   do with the data would exclude any of those Southwest

14   Irrigation District conversion locations that are

15   outside of the curtailment area?

16          A.   Yes.  If there are conversions at wells

17   that are outside of the curtailment area, those are

18   excluded.

19          Q.   Okay.  And so we heard yesterday -- and you

20   may have been here for some testimony from Brian

21   Higgs -- about the number of acres of conversions that

22   Southwest Irrigation District has.  It would be my

23   understanding that not all of those acres would be

24   included in your calculation.

25          A.   Possibly.  I do not recall if -- off the
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 1   top of my head if there were conversions outside of the

 2   area of curtailment that I had to clip out or not.

 3   There might have been.  There might not have been.

 4   But --

 5          Q.   And if -- excuse me.  I didn't mean to cut

 6   you off.

 7          A.   Oh.

 8          Q.   But if there are, they would be excluded by

 9   your processing that you did of the data?

10          A.   Yes.

11          Q.   Was there any other similar type of

12   filtering that you did with the input data before you

13   put it into -- in other words, were there other areas

14   that you excluded or other types of conversions or

15   other types of acres that you excluded?

16          A.   I'm not sure I understand the question.

17          Q.   For instance, did you make any effort to

18   determine whether specific conversions were done by

19   IGWA members?

20          A.   No.  We take the spreadsheet that Cindy

21   gave us for the IGWA conversions and, you know, we

22   assume that -- we assume that those were done by IGWA

23   members when we call them IGWA conversions on this

24   spreadsheet.

25          Q.   In making your calculations, I think either
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 1   you or TJ mentioned that the numbers that we've got

 2   over here for the predicted benefit to the Curren

 3   Tunnel that are listed under each year, those are based

 4   on steady state; correct?

 5          A.   Yes.

 6          Q.   Could you describe what that means.

 7          A.   What that means is that for -- for a given

 8   year, so for 2011, for example -- we take the

 9   activities that were performed in 2011, and we run them

10   at steady state, which basically means the model is

11   assuming that those have been going on at a constant

12   rate forever.  And that is -- the predicted benefit is

13   the predicted benefit that would occur at equilibrium

14   if this activity occurred every year for a very long

15   time.

16          Q.   And so when you say for "every year for a

17   very long time," that assumes that that's going to

18   occur in the future; correct?

19          A.   Yes.

20          Q.   What is the steady-state period?  You said

21   a very long time.  What's the period?

22          A.   Well, technically it's -- you know, it's

23   running it out until it gets to equilibrium.  So

24   there's not really a time period on it.  However, we

25   have -- you know, we have done some transient
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 1   simulations in the model, not for this particular

 2   scenario, but with other scenarios where we've looked

 3   at how long it takes to get to, say, 90 percent of the

 4   steady-state value.  And, you know, we did that for --

 5   you know, for curtailment scenarios.  And I believe it

 6   was somewhere on the order of ten years.

 7          Q.   On what?

 8          A.   Somewhere on the order of ten years to get

 9   to 90 percent of steady state.

10          Q.   Okay.

11          A.   So you'll see -- you'll see the majority of

12   this benefit within the first ten years.

13          Q.   Okay.  You'll see the benefit within the

14   first ten years, assuming that it occurs for that

15   entire time period; correct?

16          A.   Yes.  Assuming you perform the exact same

17   practice for ten years, you should see somewhere around

18   90 percent of the benefit.

19          Q.   And in order to get the rest of the

20   steady-state value, you'd have to continue that

21   practice out for a number of years beyond that;

22   correct?

23          A.   Yes.

24          Q.   Do you know how long that is to actually

25   get to steady state with this model, with this run?
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 1          A.   I don't.

 2          Q.   I notice that there's a difference between

 3   2011, 2012, and 2013 for each of these.

 4               It appears, based upon the difference, that

 5   the same activities don't actually occur in each year;

 6   is that correct?

 7          A.   That's correct.

 8          Q.   Okay.  And so the assumptions that go into

 9   each of these, that the activity is going to occur

10   permanently, is not really a correct assumption, is it?

11          A.   Yeah, that's true.

12          Q.   Did you make any attempt to determine for

13   any of these given years what the effect would be now?

14   Did you do any transient runs on -- on these

15   activities?

16          A.   No, we have not done any transient runs.

17          Q.   So going forward, for instance for 2014,

18   did you make any attempt to determine what the value

19   would be for 2014?

20          A.   No.  That would depend on what practices

21   they actually carry out in 2014.

22          Q.   And same thing for 2015 and beyond;

23   correct?

24          A.   Yes.  It will always depend on what

25   practices they actually undertake.
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 1          Q.   So under this analysis that you're doing

 2   here, you're just looking back at what happened in

 3   previous years and making no attempt to predict what

 4   the effect will be in the future; correct?

 5          A.   That's correct.

 6          Q.   What would happen to the numbers that

 7   you've got here if the activities stopped or changed?

 8          A.   These numbers will change.

 9          Q.   Did you do -- rephrase this.

10               I understand that you undertook some

11   efforts to ensure that the activities that you are

12   reflecting here in the calculations you're making here

13   were not already assumptions in the curtailment run.

14               Is that correct?

15          A.   Yeah, that's correct.  So the curtailment

16   run was -- the irrigated lands that were used in the

17   curtailment run had the CREP acres that were dried up

18   in 2008 added back in so that they aren't double

19   counted.

20          Q.   Okay.  So you made some effort, at least as

21   you're saying with regard to CREP, to make sure that

22   they're -- that those acres were not double counted in

23   terms of credit?

24          A.   Yes.

25          Q.   Did you do anything like that with regard
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 1   to conversions?

 2          A.   Well, the conversions are still irrigated,

 3   they're just irrigated with surface water.  So they'll

 4   show up as irrigated lands.  And we have not altered

 5   the groundwater fraction, you know, to account for the

 6   conversions.  So the groundwater fractions are, you

 7   know, the same as they were before the conversions.

 8          Q.   Okay.  So do you have any concerns with the

 9   conversions, that there's any kind of double counting

10   being done there?

11          A.   No, I don't have any concerns with that.

12          Q.   With regard to the recharge that's

13   reflected here -- and the only recharge that I notice

14   here is for Southwest Irrigation District.  With regard

15   to that recharge, is there any -- is there any

16   modification that needs to be done in order to make

17   sure that that recharge isn't already reflected in the

18   model -- or in the curtailment run?

19          A.   No, I don't think that would be reflected

20   in the curtailment run at all.

21          Q.   Okay.  This is -- this is newer than the

22   curtailment run, is that the reason for that, or was

23   done newer?

24          A.   Well, it's -- I mean it's surface water

25   recharge.  And the curtailment run is just done in
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 1   superposition mode and only looks at groundwater

 2   pumping on irrigated lands.  And this -- you know,

 3   recharge doesn't come into play with that.

 4          Q.   So there's no adjustments that you think

 5   you would need to make on recharge similar to what you

 6   did with CREP?

 7          A.   No.

 8          Q.   I notice on here that you did not include

 9   any recharge acres for IGWA.

10               What was the reason for not including any

11   recharge acres -- or any recharge benefit for IGWA?

12          A.   To my knowledge, there wasn't any

13   non-Board-sponsored recharge carried out by IGWA, to my

14   knowledge, during these three years.  And consistent

15   with what we've done in past calls, we didn't analyze

16   Board-sponsored recharge for this.

17          Q.   Okay.  Mr. Budge also mentioned the Sandy

18   Ponds.

19               Did you -- why did you not include in this

20   any recharge related to the Sandy Ponds?  Did you have

21   a reason for that?

22          A.   To my knowledge, that was not something

23   that was specifically requested in a mitigation plan

24   previously.  And to my knowledge, I don't have the data

25   to, you know, calculate the volume that we would input
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 1   into the model.

 2          Q.   And to your knowledge, in order to do that

 3   you would -- I understand you to have testified that

 4   you would need to know reliably the amount of water

 5   that went into the Sandy Ponds; correct?

 6          A.   Yes, and also any outflows from the ponds.

 7          Q.   And you'd need accurate numbers for both of

 8   those values in order to make that calculation?

 9          A.   Yes.

10          Q.   Mr. Budge showed you Exhibit 1000, which

11   was the mitigation plan.  And we've been -- and you can

12   look at that, but we've been looking at items what I

13   guess are 1A through C in IGWA's mitigation plan.  And

14   those include the dry-ups, the conversions, and

15   recharge.

16               Have you been asked to or have you done any

17   analysis with regard to any of the other aspects of

18   IGWA's mitigation plan?

19          A.   I'm sorry.  Aspects other than -- can you

20   say that again?

21          Q.   Other than the items that are listed in 1A

22   through C.  In other words, have you done any

23   calculations or been asked to do any calculations with

24   regard to the Sandy Pipeline?

25          A.   No.
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 1          Q.   Or any of the other items numbered 2

 2   through 9 in their mitigation plan?

 3          A.   No.  We haven't done any analyses.

 4          MR. MAY:  That's all that I've got.  Thanks.

 5          THE HEARING OFFICER:  Mr. Lemmon, do you have

 6   questions of Ms. Sukow?

 7          MR. LEMMON:  I don't.

 8          THE HEARING OFFICER:  Okay.

 9          MR. TJ BUDGE:  No further questions.  Thank you.

10          THE HEARING OFFICER:  Mr. Budge?

11               Thank you, Jennifer.

12          THE WITNESS:  Thank you.

13          THE HEARING OFFICER:  Next witness?

14          MR. RANDY BUDGE:  We'd call Frank Erwin to be

15   sworn.

16          THE HEARING OFFICER:  Mr. Erwin, raise your

17   right hand, please.

18   

19                    FRANK CLARENCE ERWIN,

20   having been called as a witness by IGWA and duly sworn

21   to tell the truth relating to said cause, testified as

22   follows:

23   

24          THE HEARING OFFICER:  Thank you.  Please be

25   seated.
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 1                     DIRECT EXAMINATION

 2   BY MR. RANDY BUDGE:

 3          Q.   Good morning, Mr. Erwin.

 4          A.   Good morning.

 5          Q.   Would you give us your full name and

 6   address for the record, please.

 7          A.   Frank Clarence Erwin.  My address is

 8   711 East Avenue North, Hagerman, Idaho.

 9          Q.   Mr. Erwin, are you currently serving as the

10   watermaster for the Billingsley Creek area?

11          A.   Yes, sir.

12          Q.   And how long have you served in that

13   capacity?

14          A.   I wasn't quite prepared for that question.

15   I'll have to think back.  Almost 20 years.

16          Q.   Can you generally describe what your

17   responsibilities include with respect to administering

18   water rights on Billingsley Creek and the tributaries.

19          A.   My responsibility includes the measurement

20   and reporting, the diversions on Billingsley Creek and

21   from tributaries to Billingsley Creek, and in general

22   the administration of the water rights by priority.

23          Q.   And does that administration include the

24   water rights that arise in what's known as the

25   Martin-Curren Tunnel?
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 1          A.   Yes, it does.

 2          Q.   And does it also include the water rights

 3   delivered through what's commonly known as the Curren

 4   Ditch?

 5          A.   Yes, it does.

 6          Q.   And are you acquainted with the various

 7   priority dates of all of the water rights on those --

 8   Billingsley Creek and its tributaries?

 9          A.   I have to explain, I don't have them all

10   memorized, but I'm fairly well acquainted with them,

11   yes.

12          Q.   And is it true that the measurement records

13   that you compile yourself are reported on an annual

14   basis to the Department?

15          A.   The measurement records?

16          Q.   The measurement records that you take for

17   water deliveries.

18          A.   Yes, they are reported.

19          Q.   Would it be true that there are many water

20   rights, irrigation water rights, downstream on

21   Billingsley Creek that would be senior in priority to

22   the irrigation rights in the Curren Tunnel?

23          A.   Yes, sir.

24          Q.   Is it also true that at no time have any of

25   the senior water rights downstream in Billingsley Creek
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 1   actually curtailed and shut off any irrigation rights

 2   in the Curren Tunnel?

 3          A.   I'm going to ask you to ask me that again.

 4          Q.   Okay.  Has there ever been a time that the

 5   senior irrigation rights on Billingsley Creek have made

 6   a call and told you, as watermaster, Mr. Erwin, to go

 7   up and shut down the irrigation rights in the Curren

 8   Tunnel?

 9          A.   No, there hasn't.

10          Q.   And is that because the irrigators

11   downstream choose to allocate whatever supplies are

12   available among themselves?

13          A.   At this point in time they're able to

14   manage their irrigation needs with what supplies are

15   available.  And that, of course, includes the fact

16   that -- that very little, if any, irrigation water is

17   diverted from the Curren Tunnel at this point in time.

18          Q.   Let's assume hypothetically that at some

19   point in the future that were to change and those

20   senior rights would make a call on the junior rights in

21   the Curren Tunnel.

22               Follow me on that?

23          A.   Uh-huh.

24          Q.   If that occurred, as long as there's

25   15 second-feet of water delivered to the Curren Ditch,
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 1   would there be no priority curtailment at the tunnel,

 2   based on the priority rights as you know them?

 3          A.   I would have to check the record.  There

 4   may be some downstream senior rights on Billingsley

 5   Creek that would be in a position to demand that water.

 6          Q.   But generally during the course of your

 7   actual experience on the ground, as long as there's

 8   15 second-feet in the Curren Ditch, there would be no

 9   reason to curtail the irrigation rights in the Curren

10   Tunnel; would that be correct?

11          A.   At this point in time, yes.

12          Q.   I want to ask you a few questions about the

13   Sandy Pipe.

14               I assume you're familiar with that?

15          A.   Yes, sir.

16          Q.   And you were watermaster at the time that

17   pipe was constructed?

18          A.   Yes, sir.

19          Q.   And do you observe the operations of the

20   pipeline in any sense?

21          A.   No, I don't.

22          Q.   You're not responsible for the delivery of

23   water through the pipeline?

24          A.   No, sir.

25          Q.   Is my understanding correct that the Sandy
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 1   Pipeline discharges water into the Curren Ditch?

 2          A.   It can.

 3          Q.   And did you observe that to happen at a

 4   time that there's water flowing through the pipeline

 5   that ends up in the Curren Ditch during the irrigation

 6   season?

 7          A.   I have observed it.  At one particular time

 8   I can recall when the water for the Curren Ditch was

 9   provided for the entire season, irrigation season, for

10   the full year.  And I believe it was in around 2005,

11   maybe 2006.

12               Other than that, I have not observed it.

13   Either there wasn't any running in when I was there or

14   there may have some ran into the Curren Ditch, but I

15   was not there to observe it.

16          Q.   And is that discharge of the Sandy Pipeline

17   into the Curren Ditch downstream from your measuring

18   device that you utilize on the Curren Ditch?

19          A.   Yes, it is.

20          Q.   And so if one were to look at the reports

21   of the amount of water flowing in the Curren Ditch, it

22   would not reflect anything that might be added by the

23   Sandy Pipeline downstream?

24          A.   That's correct.

25          Q.   Do you have available there Exhibit 1027?
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 1   It should be in that first white book.  You know, I

 2   apologize, 1026, I believe, is the Curren Ditch

 3   measurements.

 4               Do you have that in front of you,

 5   Mr. Erwin?

 6          A.   Yes, sir.

 7          Q.   And down in the bottom right corner, I

 8   think you'll see that that was Exhibit 3 in the

 9   deposition that you gave on March 4th, 2014.

10          A.   Yes, sir.

11          Q.   So do you recognize that?

12          A.   Yes, I do.

13          Q.   And that appears to be a compilation of

14   measurements on the Curren Ditch covering a period 1995

15   through 2013?

16          A.   Yes, sir.

17          Q.   And it reflects four different days that

18   those are measured?

19          A.   Yes.

20          Q.   Do you measure on only those four days, or

21   is this some type of a summary or compilation?

22          A.   This chart is a summary or a compilation.

23   The actual measurements are recorded on a weekly basis

24   and reported to me as the watermaster by the lateral

25   manager.  At this point in time that individual is Bill
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 1   McCarthy.  He's employed by the Buckeye Farms.

 2               I do check that measurement occasionally,

 3   and just to make sure that the individual responsible

 4   for giving me those measurements are reading it

 5   accurately and knows how to convert it in the

 6   conversion chart.

 7          Q.   Do you know why out of the weekly

 8   measurements that you take on the Curren Ditch that

 9   those four dates were selected?

10          A.   Those were selected because of a

11   condensation.  The complete reports were reviewed by me

12   prior to the deposition.  And to condense it into a

13   manageable form, I just chose the first month, the

14   15th, the fourth month, the 15th, those particular days

15   were just chosen because of a random selection.  No

16   particular reason, just a random selection to condense

17   the chart.

18          Q.   Okay.  Mr. Erwin, are the flow records

19   shown on those particular dates in each year an actual

20   measurement that would have been taken on that

21   particular day, not a weekly or monthly average?

22          A.   They may have been an accurate measurement,

23   depending on what day they were actually taken.  The

24   odds are they were probably an interpolated measurement

25   in that week prior to and following that measurement.
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 1   In other words, if the 15th fell on a Wednesday and the

 2   lateral manager takes the readings every Monday

 3   morning, then it would have not been the exact

 4   measurement, no.  It would have been an interpolated

 5   measurement.

 6          Q.   By that do you mean it would have been an

 7   actual measurement closest to the date that's reflected

 8   here?

 9          A.   Probably, yes, uh-huh.

10          Q.   But as far as you know, with that

11   qualification the measurement records shown on each

12   year and date are an accurate summary or reflection of

13   the actual measurements that are contained in your

14   records as watermaster?

15          A.   Yes, sir.

16          MR. RANDY BUDGE:  We'd offer Exhibit 1026.

17          MR. HAEMMERLE:  I believe it's already in,

18   Counsel.

19          MR. RANDY BUDGE:  Pardon?

20          MS. BRODY:  It's in as 2003.

21          MR. RANDY BUDGE:  Thank you.

22               So no objection to having it offered both

23   as our exhibit and yours?

24          MR. HAEMMERLE:  No objection.

25          THE HEARING OFFICER:  Mr. Lemmon, any objection?
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 1          MR. LEMMON:  No.

 2          THE HEARING OFFICER:  Okay.  The document that's

 3   marked as Exhibit 1026 is received into evidence.

 4               (Exhibit 1026 received.)

 5          Q.   (BY MR. RANDY BUDGE):  Mr. Erwin, so

 6   looking at Exhibit 1026, if there were water flowing

 7   through the Sandy Pipeline into the Curren Ditch, they

 8   would not be reflected on this particular exhibit that

 9   you've prepared?

10          A.   That's right.  That's correct.

11          Q.   And is my understanding correct that there

12   are no measurements taken by you of the water that

13   discharges from either into or out of the Sandy

14   Pipeline?

15          A.   That's right.

16          Q.   Let's assume hypothetically there was a

17   shortage in the 15 second-feet of water that you need

18   to deliver through the Curren Ditch, would it be

19   possible to supplement that shortfall by replacement

20   water via the Sandy Pipeline?

21          A.   If the water was available, yes.

22          Q.   And I think you testified earlier that's

23   never been necessary up until now because those prior

24   rights downstream have never asked you to shut off or

25   call out the junior irrigation rights in the tunnel, up
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 1   to now?

 2          A.   Up to this point, yes.

 3          Q.   Do you know how long the Sandy Pipeline has

 4   been used to supply irrigation water rights?

 5          A.   No, I don't.

 6          Q.   Are you aware that the Sandy Pipeline does

 7   in fact supply irrigation water to Butch Morris?

 8          A.   Yes, I am.

 9          Q.   Is there anyone else along the pipeline

10   that receive irrigation rights other than Mr. Morris?

11          A.   I believe the Musser property, possibly

12   Shady Grove is the same name.  I'm not sure exactly

13   what name it's under.  Either Musser or Shady Grove.

14   And a gentleman by the name of Walt Candy, I believe,

15   also gets irrigation water from the Sandy Pipeline.

16          Q.   And do you know whether Mr. Morris operates

17   also the Candy and the Musser property for irrigation

18   purposes?

19          A.   I believe he does, yes.

20          Q.   In your opinion, has the use of the Sandy

21   Pipeline to supply these irrigation rights provided a

22   benefit to Rangen over the years?

23          A.   I'm not sure I can answer that.

24          Q.   Let me rephrase that question.  Probably a

25   poor one.  I apologize.
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 1               Assuming that the -- assuming that these

 2   irrigation rights that you've described of Mr. Morris

 3   and Candy and Musser were not being supplied by the

 4   Sandy Pipeline, would they have the right to have them

 5   delivered out of the Curren Tunnel?

 6          MR. HAEMMERLE:  Object to foundation to the

 7   extent that the Mussers or Candys have any rights out

 8   of the Sandy Ponds or Pipeline or otherwise.  Calls for

 9   a legal conclusion as well.

10          THE HEARING OFFICER:  Well, Mr. Erwin is

11   familiar with the deliveries of water on Billingsley

12   Creek and the springs therefrom.  I'll allow him to

13   answer the question if he knows the answer.  Overruled.

14          THE WITNESS:  Would you please ask the question

15   again?

16          Q.   (BY MR. RANDY BUDGE):  You bet.  As I

17   understand it, there are some irrigation rights of

18   Morris and Musser and Candy that would have a right to

19   take out of the Curren Tunnel.

20               Is that your understanding?

21          A.   Yes.

22          MR. HAEMMERLE:  I'm going to object that there's

23   no facts in the record showing that the Mussers or

24   Candys have any rights out of the Sandy Ponds.

25          MR. RANDY BUDGE:  I didn't say the Sandy Ponds.
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 1   I said out of the Curren Tunnel.

 2          MR. HAEMMERLE:  All right.  Withdraw my

 3   objection.

 4          THE HEARING OFFICER:  Okay.

 5          Q.   (BY MR. RANDY BUDGE):  Do you want me to

 6   rephrase that?  You're familiar that there are

 7   irrigation rights in the Curren Tunnel, known as the

 8   Morris the Musser and the Candy rights?

 9          A.   Yes, I am.

10          Q.   And is it true that those rights have

11   priority over the rights of Rangen in the Curren

12   Tunnel?

13          A.   Yes, they do.

14          Q.   And if those rights were not being supplied

15   via the Sandy Pipeline, would they have a right to

16   divert the water from the Curren Tunnel?

17          A.   Only while they're in priority.

18          Q.   And that would be taking water away from

19   the junior rights of Rangen if they were diverted?

20          A.   That would be taking water away from the

21   senior rights in the Curren Ditch.

22          Q.   And would also be taking rights away from

23   Rangen; correct?

24          A.   If they were diverting, yes.

25          Q.   So to that extent has the Rangen fish

0331

 1   facility received water and benefit by reason of the

 2   delivery of irrigation rights through the Sandy Ponds?

 3          MR. HAEMMERLE:  Objection to the extent that

 4   there are any delivery or rights out of the Sandy Pond.

 5          MR. RANDY BUDGE:  You can have a standing

 6   objection.  We'll stipulate to that.

 7          MR. HAEMMERLE:  Okay.  Thank you.

 8          THE HEARING OFFICER:  Okay.  You may answer the

 9   question, Mr. Erwin.

10          THE WITNESS:  I would say that Rangen would

11   receive the water.  I can't pass judgment on the

12   benefit part.

13          Q.   (BY MR. RANDY BUDGE):  Okay.  To your

14   knowledge, Mr. Erwin, has anyone ever objected to the

15   delivery of wastewater through the Sandy Pipeline?

16          A.   By -- I guess.

17          Q.   I just meant has somebody come to you as

18   watermaster and said there shouldn't be any wastewater

19   delivered through the Sandy Pipeline, because they

20   don't have a right or for any other reason?

21          A.   Up to this point in time, no.

22          Q.   To your knowledge, has the Curren Tunnel

23   diversion ever been cleaned or maintained by anyone,

24   that you're familiar with?

25          A.   In years past I -- I, as a contractor prior

0332

 1   to my stint as watermaster, I did perform some

 2   maintenance up there for the previous owner of Howard

 3   Morris' property, a gentleman by the name of Gary

 4   Montgomery.

 5               And at that particular point in time we did

 6   do some cleaning and maintenance within the pipeline

 7   that was installed at the time that the Rangen

 8   facility, I believe, was built.

 9          Q.   And approximately when was that work done?

10   You said it was before your time as watermaster.

11          A.   The best I can remember, it would have been

12   done in the mid-'70s.

13          Q.   And do you have any knowledge concerning

14   exactly what work was done?

15          A.   At the point in time Mr. Montgomery hired

16   me to actually go up the -- the corrugated metal pipe

17   that's installed in the tunnel and clean the rock and

18   debris out of the tunnel that may or may not have been

19   restricting the water coming out of the tunnel.

20          Q.   So how long did that -- explain exactly

21   what you did.

22          A.   At that point in time I put on a pair of

23   irrigation boots and waded up the tunnel and picked the

24   rocks up and packed them out and tossed them over the

25   side of the hill.
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 1          Q.   Did you do all the work yourself?

 2          A.   Yes, I did.

 3          Q.   And how long did that work take?

 4          A.   I'm going to say the better part of a nice,

 5   hot afternoon in July.  It was a refreshing job at that

 6   point in time.

 7          Q.   And how far back in the tunnel did you go?

 8          A.   Only to the end of the corrugated metal

 9   pipe that was installed.

10          Q.   Would that be -- what? -- 40, 50 feet?

11          A.   I think approximately 40 foot.

12          Q.   And was there a white PVC pipe inside the

13   corrugated pipe at that point in time?

14          A.   Yes, there was.

15          Q.   And did you do -- did it extend into the

16   tunnel?

17          A.   As far as I know, it extended on into the

18   tunnel, yes.

19          Q.   You didn't go in to see how far?

20          A.   No, I didn't.

21          Q.   Did you make any attempt to do any cleaning

22   or restoration work beyond the end of the corrugated

23   pipe?

24          A.   No, I didn't.

25          Q.   As a result of your work, were you able to
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 1   determine whether that increased the flow coming out of

 2   the corrugated pipe?

 3          A.   I think at that particular point in time it

 4   probably increased the flow coming out of the pipe and

 5   probably lessened the flow that was running around the

 6   pipe.

 7          Q.   Let's assume that a lack of maintenance was

 8   in fact obstructing flow into the pipe.  You say the

 9   water would then run around the pipe.

10               Where would it end up?

11          A.   In the particular time in -- at that

12   particular time it would actually bypass the head box

13   for the irrigation pipes.  And that's the reason he had

14   me clean the actual corrugated metal pipe is what water

15   he could keep in that pipe was delivered into the

16   concrete irrigation box.

17          Q.   Mr. Erwin, if that water ran around the

18   pipe and wasn't collected, would it flow out of the

19   talus slope area and be utilized or be diverted by

20   Rangen?

21          A.   It could have been, yes.

22          Q.   And you said the work that you did back in

23   the '70s was requested by one of the irrigation rights?

24          A.   Yes.

25          Q.   And was their interest in making sure the
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 1   water ended up in the irrigation pipeline and not in

 2   the downstream talus slope?

 3          A.   It -- their intent was for the water to be

 4   able to keep the box that filled the pipelines as full

 5   as they could to keep what water they could keep coming

 6   to their farm.

 7          Q.   And absent the cleaning, they might not

 8   have that extra water at the box?

 9          A.   Yes, sir.

10          Q.   After this one event you described that

11   occurred in 1970, do you know of any cleaning that's

12   ever occurred in the Curren Tunnel after that time?

13          A.   I don't know.

14          Q.   So you wouldn't -- have you been back in

15   the tunnel since 1970 to see what the condition is?

16          A.   No, I haven't.

17          Q.   Are you familiar with other tunnels in the

18   area that have been dug into the aquifer in order to

19   provide a supply of water?

20          MR. HAEMMERLE:  Object to the form of the

21   question to the form of being dug into the aquifer.  I

22   don't think there's any evidence that that's true in

23   this case.

24          MR. RANDY BUDGE:  I think the witness can answer

25   that.  I just asked if he was aware of it.
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 1          THE HEARING OFFICER:  Overruled.

 2               Go ahead, Mr. Erwin.

 3          THE WITNESS:  Please ask me again.

 4          Q.   (BY MR. RANDY BUDGE):  Yeah.  You're

 5   familiar with the Curren Tunnel.

 6               Are you familiar with other tunnels in the

 7   vicinity that are used to supply water?

 8          A.   I'm familiar of their location.  I'm not

 9   real familiar; in other words, I haven't been into very

10   many of them.

11          Q.   Okay.  Are you aware of cleaning that has

12   gone on on other tunnels in the vicinity?

13          A.   I'm -- I'll put it this way:  I'm pretty

14   sure -- and I don't remember how long ago, but I'm

15   pretty sure that there was some work done on the

16   Hoagland Tunnel to remove debris and to possibly

17   improve the flow at the mouth of the tunnel.

18               Just this last winter I performed a large

19   amount of maintenance on the Florence Livestock Spring

20   Tunnel, and have a little more to do there to finish

21   the project.

22          Q.   So does that work on the Hoagland Tunnel

23   you described and the work on the Florence Livestock

24   Tunnel, you said last winter, meaning 2013 or 2014?

25          A.   The winter of 2013 and '14, yes.
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 1          Q.   '13/'14.  Okay.

 2          A.   Yes.

 3          Q.   And did that work consist primarily of

 4   removing debris from the tunnel itself?

 5          A.   In the case of the Hoagland Tunnel, I can't

 6   answer for sure because I didn't perform the work.  In

 7   the case of the Florence Livestock Tunnel, the only

 8   debris that is being removed is at the actual mouth or

 9   outflow of the tunnel.  And it's from rock and debris

10   that's fell into the ditch that carries the water away

11   from the tunnel outside of the area of the tunnel.

12          Q.   And what's the reason -- was it the water

13   users themselves that did that work?

14          A.   The Little Lateral Users Group

15   Association -- and I'll put it this way, I own a water

16   right in it -- hired me to do the work.

17          Q.   And you actually did the work on that one?

18          A.   Yes, I am, uh-huh.

19          Q.   And did you observe what the effects of

20   your cleaning work were on the flow of water from the

21   tunnel?

22          A.   I was not in a position to be able to

23   measure the exact amounts.  But by cleaning the ditch

24   leading away from the tunnel, it was obvious from the

25   amount of water going over the spillway at the box that
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 1   we had increased the amount of water coming out the

 2   ditch that provides water to the irrigation box.  We

 3   did not, to my knowledge, increase the water coming out

 4   of the tunnel.  We were just able to gather it and get

 5   it into the box.

 6          Q.   Justin, could you pull up Exhibit 1029.

 7               Mr. Erwin, 1029 should be in that book.

 8               And the second page of that, Justin.  Maybe

 9   you can blow up the note.

10               Mr. Erwin, in your book on page 1029, the

11   second page is a hydrograph, I believe.  And you were

12   asked some questions about that in your deposition.

13               Do you remember?

14          A.   Yes, sir.

15          Q.   And what's been blown up on the screen is a

16   note that's there that talks about some of the data

17   being graded as poor due to equipment problems.

18               And if I recall correctly, in your

19   deposition you didn't really know anything about what

20   those problems were?

21          A.   No, I don't.

22          Q.   And did you receive any information from

23   the Department later about what some of those problems

24   were that were being referred to by the author of that

25   note?
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 1          A.   I have not, no.

 2          Q.   Okay.

 3          A.   I received that particular note, and that's

 4   all.

 5          MR. RANDY BUDGE:  Okay.  We would ask for the --

 6   let me check.  Has 1045 been admitted?  I show that was

 7   one that was admitted.  Okay.

 8          MR. TJ BUDGE:  This one is 2045A.

 9          MR. RANDY BUDGE:  Or excuse me, 2045A.  We would

10   offer 2045A.  And that was the letter that was provided

11   by the Department in response to the questions during

12   Mr. Erwin's deposition.  The parties had asked for an

13   explanation from the author.  And this e-mail was sent

14   to the parties' counsel in lieu of calling Michelle

15   Richmand.  We'd simply offer Exhibit 2045A, being a

16   Department record.

17          MR. HAEMMERLE:  No objection.

18          THE HEARING OFFICER:  Okay.  The document marked

19   as Exhibit 2045A is received into evidence.

20          MR. MAY:  Director, I'm just wondering if --

21          THE HEARING OFFICER:  Oh, sorry.  Mr. Lemmon?

22          MR. LEMMON:  That's fine.

23          THE HEARING OFFICER:  Thank you for the

24   reminder.

25               (Exhibit 2045A received.)
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 1          Q.   (BY MR. RANDY BUDGE):  Mr. Erwin, just one

 2   other question.

 3               Do you know of any changes that have

 4   occurred recently to address any issues pertaining to

 5   the measuring device in the Curren Tunnel?

 6          A.   I'm not aware of any, no.

 7          MR. RANDY BUDGE:  Okay.  Thank you very much.

 8   That's all the questions I have.  Appreciate you

 9   coming.

10          THE HEARING OFFICER:  Do you plan to

11   cross-examine Mr. Erwin, then, Mr. Haemmerle?

12          MR. HAEMMERLE:  Yes.  Thank you.

13          THE HEARING OFFICER:  Okay.  Just looking for a

14   logical place to break, but maybe we can finish.

15          MR. HAEMMERLE:  I don't think I'm going to take

16   too long.  Director, if you need to break --

17          THE HEARING OFFICER:  No, I'm fine.

18   

19                      CROSS-EXAMINATION

20   BY MR. HAEMMERLE:

21          Q.   Good morning, Mr. Erwin.

22          A.   Good morning.

23          Q.   I don't think I have a lot of questions to

24   ask you.  I just want to kind of clean up and make sure

25   everyone understands exactly what you do.
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 1               Mr. Erwin, what is your job title?

 2          A.   I'm the watermaster for Water District 36A.

 3          Q.   And in relation to that job, you keep

 4   something called proof reports; correct?

 5          A.   Yes, I do.

 6          Q.   Justin, if you could pull up the first page

 7   of Exhibit 209.

 8               Hang on, Mr. Erwin.

 9               Mr. Erwin, you have a binder with you

10   today; correct?

11          A.   Yes, I do.

12          Q.   You have two binders with you today?

13          A.   Yes.  I'm sorry.  I forgot to bring them up

14   to the table.

15          Q.   I don't think you necessarily --

16          A.   Okay.

17          Q.   Well, Mr. Erwin, with regard to the

18   Martin-Curren Tunnel rights and the Curren Ditch

19   rights, you have two binders; correct?

20          A.   Yes.

21          Q.   Exhibit 209 is the binder that's relevant

22   to the Martin-Curren Tunnel rights under "Miscellaneous

23   36A rights"; correct?

24          A.   Yes.

25          Q.   Okay.  So the documents relative to the
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 1   Martin-Curren Tunnel in Exhibit 209 are contained under

 2   the tab "Miscellaneous 36A rights"?

 3          A.   Yes, they are.

 4          Q.   Okay.  Pull up the first page of

 5   Exhibit 210.

 6               Mr. Erwin, up on the screen there is the

 7   first page of a binder labeled Exhibit 210.

 8               That contains the Curren Ditch rights;

 9   correct?

10          A.   Yes, it does.

11          Q.   And we know that because it says so on the

12   first page; correct?

13          A.   Yes.

14          MR. HAEMMERLE:  Garrick, my records show that

15   both 209 and 210 have been admitted.

16          MR. BAXTER:  Yes.

17          MR. RANDY BUDGE:  Correct.

18          Q.   (BY MR. HAEMMERLE):  Now, you are very well

19   aware of the Rangen research facility and the Sandy

20   Ponds and the Curren Ditch; correct, Mr. Erwin?

21          A.   Yes.

22          Q.   Could you pull up 2074.

23               Mr. Erwin, do you recognize Exhibit 2074?

24          A.   Yes.

25          Q.   And did you create Exhibit 2074?
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 1          A.   Yes, I did.

 2          Q.   And what is -- what do you use 2074 for?

 3          A.   It's a map of the entire Water District 36A

 4   with a red line on all the distribution systems that

 5   are involved in the administration of the water in

 6   District 36A.

 7          Q.   Okay.  The portion that Justin just pulled

 8   up kind of gives you the lay of the land of where the

 9   Sandy Ponds are located, the Sandy Pipeline, and the

10   Rangen research facility; correct?

11          A.   Yes, it is.

12          Q.   The Sandy Pipeline, the red line from the

13   ponds in the lower left-hand corner enter into what

14   appears to be a ditch; correct?

15          A.   Yes, it does.

16          Q.   Is that ditch in fact the Curren Ditch?

17          A.   Yes, it is.

18          Q.   A restatement of the obvious, of course:

19   The Sandy Pipeline does not convey any direct water to

20   the Rangen facility; correct?

21          A.   That's correct.

22          Q.   Okay.  And it would be downstream from the

23   Rangen research facility; correct?

24          A.   Yes, it would.

25          Q.   Where do you measure -- I think in your
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 1   deposition you mentioned the Curren Ditch weir.

 2               Is that located in close proximity to where

 3   the pipeline enters into the Curren Ditch?

 4          A.   It's -- the Curren Ditch weir --

 5   measurement weir is located just upstream of the

 6   outflow of the Sandy Pipeline.

 7          Q.   Okay.  I know we don't have a good scale,

 8   but about how far upstream from the pipeline is that?

 9          A.   I'm going to say approximately 25 feet.

10          Q.   Okay.

11          A.   Maybe 30 feet.

12          Q.   Now, I think Mr. Budge asked you some

13   certain questions about whether or not you're aware of

14   the Sandy Pipeline delivery of water rights from the

15   Sandy Ponds.

16               Are you aware of what water rights are

17   associated with the Sandy Ponds?

18          A.   No, I'm not.

19          Q.   Okay.  And in fact, at some point in time

20   you were asked not to administer the Sandy Ponds area;

21   correct?

22          A.   That's correct.

23          Q.   So following your orders, you have not done

24   that?

25          A.   That's correct.
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 1          Q.   All right.  So as you sit here, you can't

 2   testify who in fact owns any of the water rights out of

 3   the Sandy Ponds?

 4          A.   No, sir.

 5          Q.   Mr. Erwin, you're well aware of the

 6   priority dates out of the Martin-Curren Tunnel and the

 7   Curren Ditch; correct?

 8          A.   Yes, sir.

 9          Q.   I think you testified that the earliest

10   Morris right out of the Martin-Curren Tunnel has a

11   priority date of October 9th, 1884?

12          A.   Yes, sir.

13          Q.   There are approximately five water rights

14   down the Curren Ditch that have senior priority dates;

15   correct?

16          A.   Yes, there is.

17          Q.   Can we pull up Exhibit 210 -- 2010.  I

18   apologize.  Pull up 2070.

19               Mr. Erwin, at the deposition I think we had

20   you pull out the various senior water rights in the

21   Curren Ditch to the Morris right.

22               Do you recall your testimony?

23          A.   Yes.

24          Q.   And I believe Exhibit 2070 --

25               Let's go to the 13th page of that.
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 1               Mr. Erwin, I think you walked us all

 2   through the various senior rights to the Morris right.

 3   And I believe that there were five of those rights,

 4   beginning with water right 36-16831 through -35;

 5   correct?

 6          A.   Yes.

 7          Q.   And those water rights total 15 cfs?

 8          A.   I believe they do, sir.

 9          Q.   Okay.  And to be sure, there's a lot of

10   water rights in the Billingsley Creek that are even

11   senior to these five rights; correct?

12          A.   Yes, there is.

13          Q.   At least probably half of the rights in

14   Billingsley Creek are senior to these rights; correct?

15   Close to --

16          A.   I -- I don't know off the top of my head,

17   but there are several water rights senior.

18          Q.   A lot.  Okay.  Now, you testified that when

19   the Curren Ditch weir flows less than 15 cfs, the

20   Martin-Curren Tunnel rights are out of priority;

21   correct?

22          A.   Yes, they are.

23          Q.   That's every single irrigation right out of

24   the Martin-Curren Tunnel; correct?

25          A.   Yes, sir.
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 1          Q.   That's every single irrigation right owned

 2   by Mr. Morris; correct?

 3          A.   Yes.

 4          Q.   However, that would not include Rangen's

 5   nonconsumptive use rights; correct?

 6          A.   That's right.

 7          Q.   Okay.  Because they're nonconsumptive?

 8          A.   Yes, sir.

 9          Q.   Now, Mr. Budge went over -- you prepared a

10   summary, kind of a snapshot of time over four

11   particular dates that show the measurements over the

12   Curren Ditch weir; correct?

13          A.   Yes, sir.

14          Q.   There are a lot of backup documents for

15   that?

16          A.   Yes, there is.

17          Q.   Let's pull up Exhibit 2005.

18               Frank, I'm showing you what's been marked

19   as Exhibit 2005.

20               Do you recognize this document?

21          A.   Yes, I do.

22          Q.   And tell me what this document is.

23          A.   That would be the annual summary for the

24   reporting on the measurements on the Curren Ditch.

25          Q.   And those are -- it looks to me like those
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 1   are kept on a daily basis.

 2          A.   We actually get those readings on a weekly

 3   basis.

 4          Q.   Weekly.

 5          A.   And then as they are entered, from one week

 6   to the next week the computer interpolates them for a

 7   daily measurement.  But we don't take them every day.

 8   We take them once a week.

 9          Q.   Okay.  And the once-a-week measurements are

10   compiled in Exhibit 2005 right there?

11          A.   That's -- yes.

12          Q.   Okay.  And then let's go to --

13               My records show 2005 has been admitted.

14   Let's go to 2004.

15               Frank, do you recognize Exhibit 2004?

16          A.   Yes, I do.

17          Q.   And that's one of the records you keep?

18          A.   That -- that data was compiled from the

19   previous exhibit.  And it's a chart to condense it so

20   that it's more usable, I guess, or...

21          Q.   I understand.  And that's one of the

22   documents you keep; correct?

23          A.   Yes.  It -- I don't necessarily keep it.  I

24   generated it for my own information for this purpose.

25          Q.   Okay.  And the purpose was to describe
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 1   flows over the Curren Ditch weir; correct?

 2          A.   Yes.

 3          Q.   Okay.  My records show that 2004 has been

 4   admitted.  Let's move on to 2003.

 5               Frank, what you have before you is

 6   Exhibit 2003.

 7               And that's the document that Mr. Budge went

 8   over with you?

 9          A.   Yes.

10          Q.   And that reflects that at least out of, by

11   my count, 12 of the last 14 years in July the flows

12   over the weir have been less than 15 cfs; correct?

13          A.   Yes, they have.

14          Q.   And Mr. Budge asked you whether or not you

15   had to formally curtail the Martin-Curren Tunnel

16   rights.

17               Do you recall Mr. Budge's question?

18          A.   Yes, I do.

19          Q.   And I think your answer, if I was reading

20   you correctly, was that you didn't have to formally

21   curtail the Martin-Curren Tunnel rights because there

22   wasn't any flows coming out of the Martin-Curren

23   Tunnel; correct?

24          A.   Yes.

25          MR. RANDY BUDGE:  Object to the question.
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 1   Mischaracterizes his testimony.

 2          THE HEARING OFFICER:  Well, sustained.  I don't

 3   recall that testimony, Mr. Haemmerle.  If you can --

 4          MR. HAEMMERLE:  I'll restate.  It's simple.

 5          THE HEARING OFFICER:  Thank you.

 6          Q.   (BY MR. HAEMMERLE):  When the flows were

 7   less than 15 cfs, did you have to formally curtail the

 8   Martin-Curren Tunnel rights?

 9          A.   No, I didn't.

10          Q.   And why is that?

11          A.   There -- at the particular point in time,

12   they weren't being diverted.

13          Q.   All right.  And to be sure, a lot of times

14   the flows out of the Martin-Curren Tunnel, as you

15   understand it, are minimal?

16          A.   Yes, they are.

17          Q.   I believe the tunnel measurements prepared

18   by the Department of Water Resources show, for example,

19   in 2013 that the flows out of the Martin-Curren Tunnel

20   were just over 1 cfs from May through August; correct?

21          A.   I believe they were, yes.

22          Q.   Okay.  So there was not much to curtail

23   there, is there?

24          A.   No, sir.

25          Q.   I think during your deposition or during
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 1   Mr. Budge's testimony you talked about whether or not

 2   other downstream ditch users had filed water calls.

 3               And I think your testimony was they had

 4   been getting along; correct?

 5          A.   That's correct.

 6          Q.   And you're always part of those

 7   conversations with the senior users, I take it?

 8          A.   Yes.

 9          Q.   In particular, the 15 -- or the five users

10   that you testified to?

11          A.   Yes.

12          Q.   Is it fair to say that their ability to

13   work it out with these diminishing flows becomes harder

14   and harder every single year?

15          A.   Yes, it does.

16          Q.   Do you expect in future years that they'll

17   be able to work out those problems getting the

18   continuing declining flows?

19          MR. RANDY BUDGE:  Objection.  Calls for

20   speculation.

21          THE HEARING OFFICER:  He is the watermaster and

22   has significant experience.  Overruled.

23          Q.   (BY MR. HAEMMERLE):  You can answer the

24   question, Frank, if you know.

25          A.   I believe in the future there will be more

0352

 1   priority cuts on Billingsley Creek.

 2          Q.   Which would then necessitate some action

 3   amongst the particular five water users we discussed;

 4   correct?

 5          A.   Very likely, yes.

 6          Q.   Okay.  So you anticipate that there will be

 7   a water call in Billingsley Creek; correct?

 8          A.   Yes, I do.

 9          Q.   And that water call would naturally impact

10   the five senior users making up the 15 cfs; correct?

11          A.   I think it would.

12          Q.   Now, Mr. Erwin, you're aware of a water

13   right application that IGWA filed for the so-called

14   Rangen talus slope.

15               Do you recall that?

16          A.   I'm familiar with it a little.

17          Q.   And in fact, you filed a protest to that

18   water right; correct?

19          A.   Yes, I -- I didn't file a protest to it.  I

20   made a comment to it as a watermaster.

21          Q.   Okay.  And you understand that that will be

22   done in a whole separate forum other than this one here

23   today; correct?

24          A.   Yes.

25          MR. HAEMMERLE:  Thank you, Mr. Erwin.
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 1   Appreciate it.

 2          THE HEARING OFFICER:  Mr. Lemmon, questions for

 3   Mr. Erwin?

 4          MR. LEMMON:  No questions.

 5          THE HEARING OFFICER:  Your chance to grill the

 6   watermaster, and you're passing it up.

 7               Mr. Budge, redirect?

 8          MR. RANDY BUDGE:  Thank you.

 9   

10                    REDIRECT EXAMINATION

11   BY MR. RANDY BUDGE:

12          Q.   Mr. Erwin, you answered a question about

13   the Sandy Pond administration, and you said you were

14   ordered not to administer it.  So my understanding is

15   that's just not part of the area that you're supposed

16   to administer water.

17          A.   I would phrase it this way:  The lands

18   being irrigated by the Sandy Ponds are within the Water

19   District of 36A.

20          Q.   Okay.

21          A.   At the particular point in time that the

22   ponds and the pipeline was built, the Director of the

23   Department of Water Resources at that point in time

24   gave me no authority or instruction to monitor any of

25   the water going into or out of the Sandy Ponds.
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 1          Q.   Who was -- that's all I wanted to find out,

 2   who that person was.

 3          A.   That was Mr. Karl Dreher.

 4          Q.   Dreher.  Okay.  And at that time he served

 5   as the Director of the Department, and would be your

 6   boss as such?

 7          A.   He was my boss, yes, sir.

 8          Q.   Mr. Haemmerle asked you a question about

 9   the administration of the Martin-Curren Tunnel

10   irrigation rights.  And you gave a response that you

11   didn't have to curtail them due to a call downstream.

12               Is that because those rights were being

13   supplied by the Sandy Pond at the time?

14          A.   I believe they were at that time, yes.

15          Q.   And you also mentioned that you anticipate

16   a water call, a priority administration at some point

17   on Billingsley Creek.

18               Would that be out two to three years, is

19   your estimate?

20          A.   It was suggested at the last annual Water

21   District meeting that the watermaster prepare a short

22   synopsis of how the water may or may not need to be

23   administrated on the lower end of Billingsley Creek

24   this coming year.

25               And I did not perform that task due to the
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 1   fact that I think we can get by this year with what

 2   water is available.  I think next year at the annual

 3   meeting it will be a hot item for discussion.

 4          Q.   And I noted in your deposition you made a

 5   comment that you expected that in the next two to three

 6   years in the future?

 7          A.   Yes, I do.

 8          Q.   That would be your best estimate, in the

 9   next two to three years, not this irrigation season?

10          A.   Yes, sir.

11          Q.   You made some -- you provided some

12   testimony regarding some senior rights on Billingsley

13   Creek downstream.

14               Where are they located, when you were

15   referring to senior rights on Billingsley Creek?

16          A.   I think the majority of them would be

17   located at probably the four to five major diversions

18   down near Highway 30.

19          Q.   Are there other inflows to Billingsley

20   Creek below the Curren Ditch that would supply some of

21   those downstream senior rights?

22          A.   Yes, there is.

23          Q.   And are those from various tributary

24   springs and streams?

25          A.   Yes.  Yes, they are.

0356

 1          Q.   So it's possible that those downstream

 2   rights would be filled from sources other than -- that

 3   came into Billingsley Creek downstream from the Curren

 4   Ditch diversion?

 5          A.   It's very likely some of those other

 6   tributaries would be curtailed, yes, or the diversions

 7   from the tributaries would be curtailed.

 8          Q.   Of those prior irrigation rights downstream

 9   on Billingsley Creek, have they ever called for

10   regulation against the Curren Ditch rights?

11          A.   Not to this -- not to this point in time.

12          Q.   And I think you testified previously they'd

13   never called for regulation against the irrigation

14   rights in the Curren Tunnel either?

15          A.   No, they haven't.

16          Q.   You're familiar with the cease-and-desist

17   order that was issued by the Director that prevented

18   Rangen from diverting any water other than the Curren

19   Tunnel?

20          A.   Yes, sir.

21          Q.   And to your knowledge, has that been

22   complied with by Rangen?

23          A.   I think the order was stayed or rescinded.

24   I'm not sure.  I was told not to curtail it at that

25   point in time.
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 1          Q.   The curtailment order against groundwater

 2   users was stayed.  But let me just go back and ask you

 3   what you know.

 4               Have you had any discussions with Rangen

 5   about complying with the cease-and-desist order and to

 6   stop diverting any water, other than from the Curren

 7   Tunnel?

 8          MR. HAEMMERLE:  Counsel, I'll tell you as a

 9   matter of fact that order has been stayed.

10          MR. RANDY BUDGE:  Is that in a proceeding other

11   than this one?

12          MR. HAEMMERLE:  It was in the cease-and-desist

13   proceeding.

14          MR. RANDY BUDGE:  What was the basis of that?

15          THE HEARING OFFICER:  Maybe we can have this

16   discussion outside.

17          MR. HAEMMERLE:  Let's go off.  Let's go off the

18   record now.

19          THE HEARING OFFICER:  Well, either that or --

20   you know, Mr. Erwin can answer the question.  But I

21   think the colloquy that we're engaged in is probably

22   not a proper one right now.

23          MR. HAEMMERLE:  That's fine.

24          THE HEARING OFFICER:  If you want to pursue it

25   with Mr. --
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 1          MR. HAEMMERLE:  I was just telling him so he

 2   knew.  Evidently he doesn't.

 3          THE HEARING OFFICER:  If you want to pursue this

 4   line of questioning with Mr. Erwin, that's fine.

 5          MR. RANDY BUDGE:  I have a couple questions.

 6          Q.   So to your knowledge, there's not been any

 7   cease of diversions by Rangen from sources outside of

 8   the Curren Tunnel?

 9          A.   I don't believe so, no.

10          Q.   Do you know anything about the agreement

11   that Rangen made that allowed them to continue to

12   receive water despite the cease-and-desist order that

13   was issued January 30th?

14          A.   No, I don't.

15          Q.   You weren't part of those proceedings?

16          A.   No, I wasn't.

17          MR. RANDY BUDGE:  No further questions.

18          THE HEARING OFFICER:  Okay.

19          MR. RANDY BUDGE:  I would like to go off the

20   record.

21          THE HEARING OFFICER:  Okay.  That's fine.  Let's

22   go off for a minute.

23               (Discussion.)

24          THE HEARING OFFICER:  We're recording again.

25               Mr. Budge, do you have further questions
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 1   for the witness?

 2          MR. RANDY BUDGE:  No questions.  Thank you very

 3   much, Mr. Erwin.

 4          THE HEARING OFFICER:  Okay.  Recross,

 5   Mr. Haemmerle?

 6          MR. HAEMMERLE:  Thank you.

 7   

 8                     RECROSS-EXAMINATION

 9   BY MR. HAEMMERLE:

10          Q.   Mr. Erwin, you understand that when flows

11   over the Curren Ditch weir are less than 15 cfs the

12   Martin-Curren Tunnel rights are operating out of

13   priority; correct?  There's not enough water?

14          A.   Yes.

15          MR. HAEMMERLE:  No further questions.

16          THE HEARING OFFICER:  Okay.  Mr. Lemmon?

17          MR. LEMMON:  No questions.

18          THE HEARING OFFICER:  All right.  Let's take our

19   midmorning break, and we'll come back at about ten to

20   the hour, ten to 11:00.  Thanks.

21               (Recess.)

22          THE HEARING OFFICER:  We're back on the record

23   after a midmorning break.

24               And as just a procedural matter, the

25   deposition by Alan Hansten has been marked as
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 1   Exhibit -- what is it? -- 2076?

 2          MR. BAXTER:  I think that's correct, sir.

 3          THE HEARING OFFICER:  And it, again, is received

 4   into evidence by stipulation of the parties, and will

 5   substitute for Mr. Hansten's testimony in this

 6   contested case.

 7               Okay.  With that procedural clarification,

 8   TJ, call the next witness.

 9          MR. TJ BUDGE:  Yeah.  And while we're at it,

10   Mr. Director, I'll just point out that along with

11   Mr. Hansten's deposition transcript Exhibits 2023

12   through 2030 were also admitted by stipulation.  Those

13   were the deposition exhibits from his deposition.

14          THE HEARING OFFICER:  So noted.  Okay.

15          MS. McHUGH:  Mr. Director, may I speak?

16          THE HEARING OFFICER:  Yes.

17          MS. McHUGH:  Candice McHugh.  And I just wanted

18   to make record that I am here representing Mr. Morris

19   as a witness.  He's been called by both parties.  I

20   expect that both parties have direct examination of him

21   and potential cross-examination.

22               But to the extent that I am here to protect

23   his interests, I may be entering objections or

24   depending on where the cross-examinations or the

25   examination goes.  But I just wanted to make a record
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 1   for your purpose.

 2          THE HEARING OFFICER:  Okay.  Thank you.

 3          MR. TJ BUDGE:  Has Mr. Morris been sworn?

 4          THE HEARING OFFICER:  No.

 5          MR. TJ BUDGE:  Okay.

 6          THE HEARING OFFICER:  So, Mr. Morris, if you

 7   will stand, please.  Raise your right hand.

 8   

 9                    HOWARD BUTCH MORRIS,

10   having been called as a witness by IGWA and duly sworn

11   to tell the truth relating to said cause, testified as

12   follows:

13   

14          THE HEARING OFFICER:  Thank you.  Please be

15   seated.

16               Mr. Budge, you may examine.

17   

18                     DIRECT EXAMINATION

19   BY MR. TJ BUDGE:

20          Q.   Mr. Morris, thanks for being here today.

21               Would you please begin by stating your name

22   and spelling your last name for the record.

23          A.   Howard Butch Morris.  My last name

24   M-o-r-r-i-s.

25          Q.   Okay.  I understand you commonly go by
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 1   "Butch"; is that right?

 2          A.   Yes.

 3          Q.   Do you mind if I call you "Butch" today?

 4          A.   That would be perfect.

 5          Q.   Butch, I understand you're a farmer.

 6          A.   I am.

 7          Q.   Where do you farm?

 8          A.   Gooding County, 6200 acres.

 9          Q.   Is that surface water or groundwater, or

10   some of both?

11          A.   Everything.

12          Q.   Okay.  This case today is about some water

13   rights from the Martin-Curren Tunnel.  And it in part

14   involves irrigation of some land near the tunnel that I

15   understand you farm.  I'd like to have you look in

16   those green binders in front of you and find the

17   exhibit marked 1049.

18               Do you recognize this document?

19          A.   Yes, I do.

20          Q.   This is a table of water rights from the

21   Martin-Curren Tunnel, and I believe we reviewed these

22   at your deposition; is that right?

23          A.   Yes.

24          Q.   I see some of these water rights have the

25   name "Morris" next to them.
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 1               Are those water rights that you own?

 2          A.   Correct.

 3          Q.   And I understand you irrigate some farmland

 4   that these rights pertain to; is that right?

 5          A.   Yes.

 6          Q.   I understand you also irrigate some land

 7   that has other Martin-Curren Tunnel water rights

 8   attached to it; is that correct?

 9          A.   Yes.

10          Q.   Can you tell me which water rights are

11   associated with the other land that you farm.

12          A.   Well, the Musser right irrigates the

13   205 acres that I farm for them.  And then the Candy

14   right irrigates the acreage that I farm for them.

15          Q.   Okay.  Let me have you find

16   Exhibit No. 1069.

17          A.   1069?

18          Q.   Yes, 1-0-6-9.  This is an aerial or

19   satellite photograph of what appears to be some

20   farmland.

21               And my recollection is you provided this

22   during your deposition; is that right?

23          A.   Yes, I did.

24          Q.   Is this a map that you keep in the course

25   of your farming operations?
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 1          A.   It is.

 2          Q.   And does this depict some of the land that

 3   has water rights from the Martin-Curren Tunnel

 4   appurtenant to it?

 5          A.   It includes all the land.

 6          MR. TJ BUDGE:  I'd offer Exhibit 1069 into

 7   evidence.

 8          MR. HAEMMERLE:  No objection.

 9          THE HEARING OFFICER:  Okay.  Mr. Lemmon?

10          MR. LEMMON:  No objection.

11          THE HEARING OFFICER:  The document marked as

12   Exhibit 1069 is received into evidence.

13               (Exhibit 1069 received.)

14          Q.   (BY MR. TJ BUDGE):  Okay.  Then if you'll

15   turn the page to Exhibit 1070.  This is also part of

16   the map that you brought with you to your deposition

17   exhibit.

18               And does this also reflect land that you

19   farm in this same vicinity as the land identified in

20   Exhibit 1069?

21          A.   Yes.  It's the southern portion of the

22   Morris property and also shows the water diversion.

23          Q.   And I see in the kind of upper right-hand

24   portion of that it looks like some bodies of water.

25               Are those the Sandy Ponds?
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 1          A.   Yes.

 2          MR. TJ BUDGE:  I would offer Exhibit 1070.

 3          THE HEARING OFFICER:  Mr. Haemmerle?

 4          MR. HAEMMERLE:  No objection.

 5          THE HEARING OFFICER:  Mr. Lemmon?

 6          MR. LEMMON:  No objection.

 7          THE HEARING OFFICER:  The document marked as

 8   Exhibit 1070 is received into evidence.

 9               (Exhibit 1070 received.)

10          Q.   (BY MR. TJ BUDGE):  Okay.  Mr. Morris, I'd

11   like to ask you some questions about some of the

12   features identified on these maps.  Let's first turn to

13   the map identified as Exhibit 1069.  There are some

14   handwriting on this map.

15               Is that your handwriting?

16          A.   It's my wife's.

17          Q.   Okay.  And you're familiar with the

18   features that she has marked on this map?

19          A.   Yes.

20          Q.   And so if you look in the upper left-hand

21   corner, it looks like there's a Martin-Curren Tunnel,

22   an "X" for the Martin-Curren Tunnel; is that right?

23          A.   Correct.

24          Q.   And to your knowledge, is that a pretty

25   good approximation of the location of the tunnel?
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 1          A.   Yes.

 2          Q.   And then you'll see a straight line leading

 3   at an angle towards the bottom right hand from the

 4   Curren Tunnel.  And it's labeled "Morris Pipeline from

 5   Curren Tunnel."

 6               Explain what pipeline that refers to.

 7          A.   That's the delivery pipeline from the

 8   Martin-Curren Tunnel delivered to the box, the cement

 9   box where the pumps are located.

10          Q.   Okay.  So it looks like that pipeline

11   angles and then it makes a bend to the -- that's

12   probably to the west, but towards the cement box.

13               And is that the pipeline that you use or

14   can use to divert your irrigation rights from the

15   Martin-Curren Tunnel?

16          A.   It is.

17          Q.   Do you also have the ability to divert the

18   Candy or Musser water rights from the Curren Tunnel

19   through that water pipe?

20          A.   Correct.

21          Q.   And then you said at least to a cement box.

22   And I can see that you've marked "cement box" on this

23   map.

24               Explain to me what's in that cement box and

25   what you do with water once it gets there.
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 1          A.   Well, of course it's connected to the Sandy

 2   Pipeline.  And the Candys have a 25-horsepower pump in

 3   the southeast corner.  I have a -- excuse me, a

 4   40-horsepower pump in the southwest corner.  And then

 5   there's a pipeline that's connected to it that leads

 6   down to the Musser pump.

 7          Q.   Okay.  Is the pipeline identified as the

 8   Morris Pipeline, is that operational today?

 9          A.   It is.

10          Q.   You maintain it?

11          A.   Yes.

12          Q.   And you could take water from that pipeline

13   this summer if you needed to?

14          A.   Yes.

15          Q.   Okay.  You referred to the Sandy Pipe, and

16   there's been a lot of testimony about that.  But I'd

17   like to just point it out for the record.  And let's

18   start by beginning at the Sandy Ponds, which are shown

19   on the next exhibit, 1070.  It looks like there's three

20   ponds there, and there's been some discussion.

21               The largest pond towards the upper portion

22   of the map, is that what is commonly referred to as the

23   upper pond?

24          A.   Yeah.  I call it No. 3.

25          Q.   No. 3?
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 1          A.   But it is the upper pond.

 2          Q.   Okay.  And then there's the pond in the

 3   middle that the Sandy Pipe diverts out of.

 4               What do you call that pond?

 5          A.   No. 2.

 6          Q.   Have you heard others refer to that as the

 7   middle pond?

 8          A.   No.

 9          Q.   Okay.  You call that No. 2.  And then I see

10   you've got marked a third pond further west below pond

11   No. 2.

12               I presume that's pond No. 1?

13          A.   Correct.

14          Q.   And the Sandy Pipe diverts out of what you

15   call pond No. 2 and runs in kind of a north or

16   northwest direction.

17               And then if we look back on Exhibit 1069,

18   we see it picking back up on this other map; is that

19   right?

20          A.   Correct.

21          Q.   Okay.  So just to be clear on the record,

22   the Sandy Pipe transports water from pond No. 2 to the

23   cement box that you were discussing earlier?

24          A.   That's correct.

25          Q.   And water that's diverted into the cement
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 1   box through the Sandy Pipe can then be pumped out of

 2   your pump, the Candy pump, or the Musser pump?

 3          A.   That's correct.

 4          Q.   I also see a portion of the Sandy Pipe

 5   going from the cement box to the Curren Tunnel.

 6          A.   The Curren Ditch.

 7          Q.   Excuse me, the Curren Ditch.

 8               How is that pipe used?

 9          A.   It's excess overflow water.

10          Q.   Okay.  Do you know when the Sandy Pipe was

11   installed?

12          A.   2003.

13          Q.   Were you farming this property at that

14   time?

15          A.   Yes, I was.

16          Q.   Have you used water from the Sandy Pipe to

17   farm this property every year since 2003?

18          A.   Yes, I have.

19          Q.   Could you please identify on these maps

20   which land is irrigated from the Sandy Pipe.  And let's

21   start with Exhibit 1069, the one that's up there now on

22   the screen.

23          A.   Well, just adjacent to the box there's

24   Morris 75 acres.  And farther to the south, which is to

25   the right, is the Morris 130.

0370

 1          Q.   Do you know what I think might be best:  Do

 2   you have an extra copy?

 3          MR. HAEMMERLE:  We have one this time.  Do you

 4   want to use it?

 5          MR. TJ BUDGE:  Does anybody have a copy we could

 6   just have him draw with a marker on?

 7          MR. MAY:  I don't have a hard copy.  We have a

 8   pointer he can point with.

 9          MR. TJ BUDGE:  If nobody objects, I'll have him

10   mark the original Exhibit 1069.

11          MR. HAEMMERLE:  I don't object to that.  Then

12   we'll substitute it.

13          Q.   (BY MR. TJ BUDGE):  Mr. Morris, I'm handing

14   you a Sharpie.  And I'd just like to have you outline

15   on Exhibit 1069, and then on Exhibit 1070, the land

16   that you irrigate out of the Sandy Pipe.

17          A.   (The witness complies.)

18          Q.   Okay.  Hold tight.  You've just circled one

19   portion of the land on the right side of Exhibit 1069.

20               Do you have a name for that portion of

21   land?

22          A.   Morris 130.

23          Q.   Will you just write "Morris 130" with that

24   marker so that we can identify that piece.

25          A.   (The witness complies.)
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 1          Q.   Is there any other land you irrigate from

 2   the Sandy Pipe on Exhibit 1069?

 3          A.   You know, I made a mistake here.  This is

 4   the Sandy Ponds, this 130 (indicating).

 5          Q.   Okay.  So --

 6          MR. HAEMMERLE:  Sorry, TJ, if I may interrupt.

 7   When you go through the witness, can you have him

 8   identify what the 130 or the 75 mean?  I assume it's

 9   acres, but...

10          MR. TJ BUDGE:  Yeah, we'll get to that.  So he's

11   identified that as a name for the piece he's farmed.

12          Q.   Mr. Morris, so I understand, the parcel you

13   identified as Morris 130, you just mentioned that that

14   is irrigated with water from the Sandy Ponds but that

15   it does not actually come out of the Sandy Pipeline; is

16   that right?

17          A.   Correct.

18          Q.   Okay.  I'll ask you some other questions

19   about that later.  So the Morris 130 is not irrigated

20   from the Sandy Pipe, but it does obtain water from the

21   Sandy Ponds.

22               Could you next identify the property that

23   is irrigated with water from the Sandy Pipe.

24          A.   (The witness complies.)

25          Q.   Okay.  You've now circled a piece of ground
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 1   that has within it some handwriting that says "Morris

 2   75-acre farm."

 3               That's farmland you own?

 4          A.   Correct.

 5          Q.   Okay.  Is there any other land you irrigate

 6   from this?

 7          A.   There's approximately 4 acres at the Candy

 8   property.

 9          Q.   Please circle that 4 acres.

10          A.   (The witness complies.)

11          Q.   Okay.  And that 4 acres, I'll note for the

12   record, is near the Martin-Curren Tunnel, and there's

13   already handwriting on the map on Exhibit 1069 that

14   says "Candy" identifying that 4 acres.

15               Is there any other land you irrigate from

16   the Sandy Pipe?

17          A.   And that's Candy 21 acres (indicating).

18          Q.   For the record, Mr. Morris has circled a

19   parcel of farmland near the Rangen fish hatchery that

20   was previously labeled "Candy 25-acre farm."

21               Is there anything else?

22          A.   And that's the Musser 205 acres

23   (indicating).

24          Q.   Okay.  And that's identified as such on the

25   map.
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 1               Is there anything else?

 2          A.   No.

 3          Q.   Great.  Thank you.

 4               If we turn to Exhibit 1070, is part of the

 5   Morris 130 depicted on this map?  You can just say

 6   "yes" or "no."

 7          A.   Yes.

 8          Q.   Will you please outline the portion of the

 9   Morris 130 that's irrigated out of the Sandy Ponds

10   that's shown on Exhibit 1070?

11          A.   (The witness complies.)

12          Q.   Okay.  Is there any other land that's

13   irrigated with water from the Sandy Ponds that has not

14   been outlined on either of these two exhibits?

15          A.   No.

16          Q.   All right.  Thank you.

17          MR. HAEMMERLE:  Wait a minute, TJ.  He marked on

18   that exhibit.

19          Q.   (BY MR. TJ BUDGE):  You keep this one.

20               I don't have any further questions for you,

21   Mr. Morris, regarding the land you irrigate from the

22   Sandy Pipe, other than to ask you whether you've

23   occasionally used water from the Martin-Curren Tunnel

24   to irrigate any of these lands in recent years?

25          A.   I have on occasion opened up the valve and
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 1   turned water into the cement box and irrigated with

 2   Martin-Curren water.

 3          Q.   Okay.  Do you view the water that you use

 4   from the Sandy Ponds as a supplemental water source to

 5   your Curren Tunnel water rights?

 6          A.   Correct.

 7          Q.   And does your use of water from the Sandy

 8   Ponds benefit other water users?

 9          A.   Yes.  I believe that the water that I don't

10   divert from the Martin-Curren Tunnel ends up in the

11   Martin-Curren Ditch and on down.

12          Q.   Okay.  You mentioned during your deposition

13   that you viewed your use of water from the Sandy Pipe

14   and the Sandy Ponds as also providing some mitigation

15   benefit.

16               Could you explain that.

17          A.   Well, by not -- by not diverting the water

18   from the Martin-Curren Tunnel, it's -- Rangen uses it.

19   And like I said, it ends up down the Martin-Curren

20   Ditch.  Really I don't know what else to say, other

21   than I think it benefits those other users.

22          Q.   Yeah, I think that's just fine.

23               Let me switch gears a little bit and ask

24   you about the Sandy Ponds.

25               How long have you been farming property

0375

 1   that we've been looking at in Exhibits 1069 and 1070?

 2          A.   Since 1979.

 3          Q.   Were you around, then, when the Sandy Ponds

 4   were constructed?

 5          A.   Yes.

 6          Q.   When was that?

 7          A.   I believe it was a year or two prior to

 8   2003.

 9          Q.   There was some discussion yesterday, and

10   you weren't here, about water from the Sandy Ponds

11   leaking into the aquifer.  We sometimes call that

12   recharge into the aquifer.

13               Do you have any experience that would lead

14   you to believe there's water leaking from the ponds

15   into the aquifer?

16          MR. HAEMMERLE:  Objection.  Foundation, beyond

17   the scope of this witness' expertise.

18          THE HEARING OFFICER:  Overruled.  If he has some

19   personal observation.  He's been there, has had the

20   opportunity to observe.

21          THE WITNESS:  Well, two years ago when water was

22   turned into the North Side Canal water as recharge or

23   supplemental recharge water, any water that ended up at

24   the Sandy Ponds I diverted to our recharge site,

25   probably in the neighborhood of 25 cfs, 20 to 25 cfs
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 1   for approximately a month.

 2               There's incidental recharge in the big

 3   ponds, all three ponds.  I have to have around 14 cfs

 4   to supplement my 8 1/2 cfs that I irrigate with to keep

 5   a level flow into the ponds.

 6          Q.   (BY MR. TJ BUDGE):  Okay.  Let me ask a few

 7   follow-up questions.  You said you divert some water

 8   from the Sandy Ponds into a recharge site.

 9               Is that site depicted on Exhibit 1070?

10          A.   Yes, it is.

11          Q.   Where is that?

12          A.   It's to the left of the No. 3 pond.

13          Q.   Okay.

14          A.   Which would be north.

15          Q.   I'm going to hand you this marker again and

16   ask you to circle what you referred to as the recharge

17   site.  And right next to it write the words "Recharge

18   site."

19          A.   (The witness complies.)

20          Q.   What year was it you mentioned you were

21   diverting water into the recharge site?

22          A.   I think it was 2010.

23          Q.   And you mentioned you were diverting

24   25 cfs; is that right?

25          A.   An estimate of mine.
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 1          Q.   All right.  Roughly 25 cfs.  For how long?

 2          A.   Approximately 30 days.

 3          Q.   Now, you referred to that as a recharge

 4   site.

 5               Was that because that place is particularly

 6   adept at taking water, or has it been developed in some

 7   way?  Or why do you call it a recharge site?

 8          A.   Well, I started the management of the ponds

 9   here about six years ago.  And it had already been

10   developed.  So I basically just went out -- when there

11   was excess water, I would put it over there, fill the

12   ponds up, and divert it out of No. 1 pond into that

13   recharge site.

14          Q.   Okay.  And then you also mentioned there's

15   recharge -- incidental recharge from the other ponds as

16   well.  And you testified that it takes 14 1/2 cfs to

17   get 8 out of your diversions.  And I want to talk about

18   that maybe in reverse order.

19               The 8 second-feet that you divert from the

20   Sandy Ponds, is all of that diverted through the Sandy

21   Pipe?

22          A.   No.  About 6 cfs is diverted out of the

23   Sandy Pipe.

24          Q.   Okay.  You divert about 6 cfs through the

25   Sandy Pipe to irrigate those lands that you had marked
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 1   earlier as being irrigated from the pipe?

 2          A.   Yes.  The Morris 75, the Candy, and the

 3   Musser 205 acres.

 4          Q.   And the other 2 second-feet, where is that

 5   diverted?

 6          A.   It's out of the No. 3 pond and goes down

 7   the North Side wastewater ditch to a pump that I have

 8   there.

 9          Q.   So looking at Exhibit 1070, I can see

10   what's marked as "North Side wastewater ditch" just

11   below the No. 3 pond.

12               Is there a headgate in the No. 3 pond that

13   allows you to divert water at that location?

14          A.   There is.

15          Q.   And then you pump it where it's marked

16   "Morris 75-horsepower pump"?

17          A.   Correct.

18          Q.   When do you begin irrigating typically out

19   of the Sandy Pipe?

20          A.   Depending on the crops.  But somewhere --

21   if it's corn, generally around the first of June.  If

22   it's wheat, it might be a month earlier.

23          Q.   Okay.  So it sounds like the May to June

24   time frame is typically when you begin irrigating?

25          A.   Correct.
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 1          Q.   And when do you stop irrigating at the end

 2   of the irrigation season?

 3          A.   Around the 15th of October.  If it's all

 4   corn, maybe around the 1st to the 10th of September.

 5   Depending on the cropping.

 6          Q.   Okay.  And you mentioned you've been

 7   managing the ponds for the last six years or so?

 8          A.   I have.

 9          Q.   Do you know who owns the ponds?

10          A.   The pumpers.

11          Q.   Okay.

12          A.   I think it's North Snake.

13          Q.   And when you say you've been managing them,

14   is that an agreement you've had with the pumpers, North

15   Snake Groundwater District?

16          A.   Yes, a verbal agreement.

17          Q.   And by "management," what do you mean?

18          A.   Well, I can -- when I'm using water or if I

19   need to store water, I can do that.  If I need to

20   divert it into the recharge site, I can do that.  If I

21   need to drop it on down into Martin-Curren Ditch, I do

22   that, depending on my source of water and how much

23   water I have at the time.

24          Q.   Okay.  So you're taking the water that

25   comes into the pond and regulating where it goes out,
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 1   essentially?

 2          A.   That's right.

 3          Q.   And you mentioned that it takes at least

 4   14 1/2 or it takes about 14 1/2 second-feet coming in

 5   for you to be able to take your 8 second-feet coming

 6   out for irrigation?

 7          A.   That's correct.

 8          Q.   And is that what led you to your conclusion

 9   that there's water coming in that's seeping into the

10   ground?

11          A.   Correct.

12          Q.   Let me have you turn in the exhibit binder

13   to Exhibit 1016.  This is a document titled "Memorandum

14   Agreement."  We discussed this at your deposition.

15               And this is an agreement I understand

16   between you and North Snake Groundwater District; is

17   that right?

18          A.   Correct.

19          Q.   Yesterday Mr. Lynn Carlquist, who testified

20   on behalf of the North Snake Groundwater District,

21   explained that this agreement simply memorialized the

22   oral agreement you've had with North Snake Groundwater

23   District for a number of years.

24               Would you agree with that assessment?

25          A.   I would.
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 1          Q.   And if you look in the second paragraph,

 2   there's a number of water right numbers identified as

 3   the Morris rights.

 4               These are the same water right numbers that

 5   we discussed earlier when we were looking at

 6   Exhibit 1049, which is the table of Martin-Curren

 7   Tunnel rights; is that right?

 8          A.   Correct.

 9          Q.   And so your use of water from the Sandy

10   Pipe allows you to let these water rights discharge

11   from the tunnel and run down Billingsley Creek for

12   Rangen and others.

13               Is my understanding of that right?

14          A.   Correct.

15          Q.   And you also irrigate the Musser and Candy

16   property out of the Sandy Pipe as well?

17          A.   Yes, I do.

18          Q.   So their water rights could also run down

19   Billingsley Creek for the benefit of others; is that

20   right?

21          A.   Correct, other than there is a small amount

22   that Walt continues to use in his yard.

23          Q.   Walt Candy?

24          A.   Walt Candy.

25          Q.   He takes a small amount of water from the
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 1   tunnel for his yard?

 2          A.   To irrigate his yard and some trees, fruit

 3   trees.

 4          Q.   Okay.  Do you know how large his yard is?

 5          A.   Maybe a half acre, everything included.

 6          Q.   Okay.  Let me have you turn again to

 7   Exhibit 1049, which is that table of water rights from

 8   the Martin-Curren Tunnel.  There is a Musser water

 9   right, water right No. 36-102, that includes water for

10   stock water.  And my understanding is that groundwater

11   pumpers put in a stock water well for Musser so they

12   didn't have to take water from the tunnel for this

13   water right.

14               Are you familiar with that well?

15          A.   Yes, I am.

16          Q.   And is it also your understanding that the

17   pumpers put this well in to enable Musser to water

18   livestock without taking water from the tunnel?

19          A.   They did.

20          Q.   Do you know how many cattle Musser serves

21   with this well?

22          A.   I would say approximately 500.

23          Q.   Are these dairy cattle or beef cattle?

24          A.   Dairy heifers.

25          Q.   Dairy heifers.  Do they keep these cows
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 1   there year-round, then?

 2          A.   Yes.

 3          Q.   Okay.  And then just a few more questions,

 4   Mr. Morris.

 5               I understand that you have water rights

 6   from the Hoagland Tunnel.

 7          A.   Correct.

 8          Q.   Where is the Hoagland Tunnel in relation to

 9   the Martin-Curren Tunnel?

10          A.   If you follow the curvature of the

11   hillside, it's approximately about 1 mile right above

12   the Bill Jones Fish Hatchery.

13          Q.   So it's north of the Martin-Curren Tunnel?

14          A.   Yes.

15          MR. HAEMMERLE:  Director, I'm going to lodge an

16   objection to any testimony about the Hoagland Tunnel,

17   given, I think, your prior order that you said that's a

18   whole separate proceeding, separate mitigation

19   proceeding.  So -- I'm sorry, withdraw my...

20          THE HEARING OFFICER:  You withdraw the

21   objection, Mr. Haemmerle?  Is it withdrawn, or not?

22          MR. HAEMMERLE:  I withdrew my objection.

23          THE HEARING OFFICER:  Okay.  Thank you.

24               Mr. Budge.

25          Q.   (BY MR. TJ BUDGE):  Okay.  I believe that
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 1   the question was whether you have water rights out of

 2   the Hoagland Tunnel.

 3          A.   I do.

 4          Q.   Are those irrigation water rights?

 5          A.   Correct.

 6          Q.   Do you use water from the Hoagland Tunnel

 7   to irrigate?

 8          A.   I do.

 9          Q.   Have you ever engaged in cleaning the

10   Hoagland Tunnel?

11          A.   I have.

12          Q.   How often do you do that?

13          A.   Annually.

14          Q.   And what does that cleaning consist of?

15          A.   Basically, cleaning the cinders, and every

16   now and then the hillside kind of falls down and blocks

17   the water, and cleaning that all up.

18          Q.   When you say "the cinders," what are you

19   referring to?

20          A.   The cinders that are coming out with the

21   water, and they'll collect right there where that --

22   the rocks or dirt has fallen and make it a small dam.

23          Q.   Okay.  So you're essentially cleaning

24   debris out of the tunnel that may impede the flow of

25   water?
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 1          A.   Just have a free-flowing stream coming out.

 2          Q.   Does that result in additional water

 3   discharging from that tunnel?

 4          A.   Yes.  Last year amongst the users you were

 5   with about 40 inches short of filling everybody's

 6   needs.  We cleaned the tunnel last year.  And it

 7   basically cleaned -- furnishes everybody's needs, and

 8   gave us about 2 cfs of water extra.

 9          Q.   Okay.  So 2 cfs plus 40 inches --

10          A.   That's right.

11          Q.   -- roughly?

12               All right.  And there's debris falling in

13   the tunnel every year, it sounds like?

14          A.   Pretty much, on the outside of the tunnel.

15   And then things coming from within the tunnel, the

16   cinders.

17          MR. TJ BUDGE:  Okay.  I don't have any further

18   questions.  Thank you.

19          THE HEARING OFFICER:  Okay.  Who will be

20   cross-examining?  Mr. Haemmerle?

21          MS. McHUGH:  Mr. Director, can I ask a question

22   of Mr. Haemmerle, just as far as will this include both

23   his cross-examination and his direct examination of

24   Mr. Morris?

25          MR. HAEMMERLE:  I'm going on pure
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 1   cross-examination right now.

 2          MS. McHUGH:  Okay.  And are you intending to

 3   call him in your direct case as well?

 4          MR. HAEMMERLE:  No.

 5          MS. McHUGH:  Okay.  So this is it?  That's all I

 6   wanted to know.

 7          MR. HAEMMERLE:  Director, if we can, I think, do

 8   some housecleaning.  I think Mr. Morris drew on what

 9   was marked as Exhibit 1069.

10          THE HEARING OFFICER:  And -70, I think.

11          MR. HAEMMERLE:  If we can have those marked as

12   1069A and 1070A, and I'd offer both of these exhibits.

13          THE HEARING OFFICER:  Do we need to remark them

14   or can we just --

15          MR. TJ BUDGE:  So what you're asking is to add

16   an unmarked copy of those exhibits, so we've got both

17   the marked copy and an unmarked copy?

18          MR. HAEMMERLE:  The unmarked one is offered by

19   you as 1069.

20          MR. TJ BUDGE:  That would be fine.  I don't

21   think we have an unmarked copy with us, but we can

22   provide into the record --

23          MR. HAEMMERLE:  It's already in the record --

24          MR. TJ BUDGE:  What?

25          MR. HAEMMERLE:  -- I believe.
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 1          MR. TJ BUDGE:  That's the official copy right

 2   there, and that's all we've got.

 3          MR. HAEMMERLE:  All's I'm saying, Director, is

 4   if we can have these remarked as 1069A and 1070A.

 5          THE HEARING OFFICER:  Is there a need to have

 6   both of them in, or can't we just substitute these as

 7   the 106- --

 8          MR. HAEMMERLE:  I'm willing to substitute as

 9   well.  Any way that works best for you.

10          THE HEARING OFFICER:  Can we say these are

11   amended 1069 and 1070 and accept them into the record,

12   Mr. Haemmerle?

13          MR. HAEMMERLE:  I'm happy to do that.

14          MR. MAY:  If you do want unmarked copies, we've

15   got some right here.

16          THE HEARING OFFICER:  But I don't know how

17   important the unmarked copies are.  I don't know that

18   we need both of them in.

19          MR. TJ BUDGE:  Yeah, I'm fine with just the

20   marked copies.

21          THE HEARING OFFICER:  Okay.  So why don't we

22   just amend 1069, 1070 as marked or amended by

23   Mr. Morris and receive them into evidence.

24               Is that fine with everybody?

25          MR. HAEMMERLE:  That's fine.
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 1          THE HEARING OFFICER:  Okay.  Received.

 2   

 3                      CROSS-EXAMINATION

 4   BY MR. HAEMMERLE:

 5          Q.   Mr. Morris --

 6               If we can pull up, Justin, Exhibit 2032.

 7               Mr. Morris, we pulled up on the screen

 8   quickly what's been marked as Rangen Exhibit 2032.

 9               You recognize that document; correct?

10          A.   I do.

11          Q.   And that's the memorandum agreement that

12   you entered into with the North Snake Groundwater

13   District?

14          A.   Correct.

15          Q.   And the concept behind this agreement is

16   that in lieu of you taking water out of the

17   Martin-Curren Tunnel you would instead irrigate out of

18   the Sandy Ponds or the Sandy Pipeline; correct?

19          A.   It's something that I've already -- I've

20   already been doing since 2003.  And it was just a

21   written commitment from -- when I signed that.

22          Q.   Fair enough, Mr. Morris.

23          A.   It was a verbal.

24          Q.   Again, the idea is to allow you to take

25   water out of the Sandy Ponds or the Sandy Pipeline in
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 1   lieu of you taking water out of the Martin-Curren

 2   Tunnel; correct?

 3          A.   I think it was just for the pumpers to use

 4   my water right as a mitigation.  I'd already continued

 5   to -- I have already been taking water out of the Sandy

 6   Pipeline.

 7          Q.   Okay.  Very good.  And because you're

 8   taking water out of the Sandy Pipeline or Sandy Ponds,

 9   you haven't been taking water out of the Martin-Curren

10   Tunnel; correct?

11          A.   Occasionally I have.

12          Q.   Okay.

13          A.   When needed.

14          Q.   I think your deposition testimony was that

15   you last took it approximately 2008 or '9; correct?

16          A.   And then also again in 2013.

17          Q.   Okay.  And to be fair to you, I think you

18   testified that Mr. Erwin advised you that there was

19   water overflowing over your box in 2012.

20          A.   Yes, I don't really remember the year, but

21   there was a time when the dam broke and water was

22   coming in from the Martin-Curren Tunnel.

23          Q.   But you weren't intending to divert any

24   water in 2012 from the Martin-Curren Tunnel; correct?

25          A.   No.  It was an accident.

0390

 1          Q.   And in 2013 I think you testified that you

 2   took water from the Martin-Curren Tunnel for

 3   approximately one week; correct?

 4          A.   Correct.

 5          Q.   Do you have any records indicating how much

 6   water you may have diverted in 2008 or '9?

 7          A.   I don't.

 8          Q.   Do you have any recollection as you sit

 9   here today how much water you took in 2008 or '9?

10          A.   It was just a time frame of approximately

11   two weeks.

12          Q.   Other than those possible times, all the

13   other times you've been irrigating your property and

14   the Musser property and the Candy property from water

15   that comes out of the Sandy Ponds; correct?

16          A.   Correct.  And then I've also, as a

17   maintenance purpose, have diverted somewhere in the

18   neighborhood of 10 to 15 inches through the heat of the

19   year, through the summertime, out of the

20   Martin-Curren -- Morris Pipeline out of the

21   Martin-Curren Tunnel to keep that pipeline from sliding

22   off the hill or keeping my gaskets wet, things like

23   that.  So there's been a small amount every year since

24   2003 diverted.  And I apologize for not giving that in

25   my deposition.  It just kind of slipped over my head.
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 1          Q.   You don't keep any records of that, I take

 2   it?

 3          A.   I don't.  I think that's the time that

 4   Frank did see it, is we were doing that, just that the

 5   board broke and more water was coming.

 6          Q.   What did you do with the water that came

 7   out of the pipes?

 8          A.   I maintained -- it was just a maintenance

 9   on the pipe.

10          Q.   Okay.  So you weren't actually irrigating

11   with that water, were you?

12          A.   Yes, I was.  It dropped into the box, and

13   it was commingled with Sandy Pipeline water.

14          Q.   Do you know approximately how much you

15   diverted through that pipe?

16          A.   On an annual basis?

17          Q.   Uh-huh.

18          A.   There was approximately 10 -- 5 to

19   10 inches per day.  I could calculate it out, but --

20          Q.   Do you know in terms of diversion rate how

21   much you might have been diverting from that pipe?

22          A.   I couldn't calculate that.

23          Q.   Now, you have -- correct me if I'm wrong.

24   I think you testified in your deposition that you have

25   one single water right out of the Sandy Ponds; correct?
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 1          A.   Yes.

 2          Q.   Could we pull up Exhibit 2041.

 3               Mr. Morris, you can pull up 2041.  I think

 4   it's probably in the book in front of you.

 5               Do you see that, Mr. Morris?

 6          A.   Yes, I do.

 7          Q.   Now, again, the source of this particular

 8   right is wastewater; correct?

 9          A.   Correct.

10          Q.   And that would be wastewater that's

11   delivered down the North Side Canal; correct?

12          A.   Correct.

13          Q.   And that then goes into the Sandy Ponds;

14   correct?

15          A.   Correct.

16          Q.   And then you use that water either down a

17   ditch or down a pipe; correct?

18          A.   Generally, it goes down the ditch.

19          Q.   Now, the season of use for this water right

20   is April 1st through October 31st; correct?

21          A.   Correct.

22          Q.   And I think you testified that generally

23   you only use this water right from the very end of May

24   through maybe the first of October; correct?

25          A.   Depending on the cropping.
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 1          Q.   Okay.  And before, say -- well, let's just

 2   go from April.  From April to the end of May, do you

 3   generally use this water right?

 4          A.   Well, again, depending on the cropping.  If

 5   it was hay, I would probably use it.  There has been

 6   times I've had hay in that field.

 7          Q.   But I think your testimony was generally

 8   from the end of May through the middle of September or

 9   the beginning of October; correct?

10          A.   Yeah.  Again, I would just say whatever

11   crop I was irrigating.

12          Q.   All right.  And if you look at this, the

13   place of use for this water right is for 125 acres;

14   correct?

15          A.   Yes.

16          Q.   And I refer you back to Exhibit 1069.  You

17   referred to a lot of properties.  I think you referred

18   to the Morris 130.

19          A.   Correct.

20          Q.   Is that the same place where you're

21   entitled to use water right 36-8723?

22          A.   It is.

23          Q.   And you don't have any right to use that

24   water right, other than on the Morris 130; correct?

25          A.   I don't know that.
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 1          Q.   That's what the water right says; correct?

 2          A.   Yes.

 3          Q.   Now, you are aware that -- or you can tell

 4   me if you know.  The Musser's don't have any right to

 5   use water out at the Sandy Ponds; correct?

 6          A.   They don't have a water right.

 7          Q.   And the Candys don't have a water right out

 8   of the Sandy Pond; correct?

 9          A.   They don't have a water right.

10          Q.   But nevertheless, you've been using

11   wastewater from the Sandy Ponds to irrigate your Morris

12   130; correct?

13          A.   Correct.

14          Q.   And I'll just refer back to Exhibit 1069.

15               The Morris 75; correct?

16          A.   Correct.

17          Q.   The Candy 4-acre parcel; correct?

18          A.   Correct.

19          Q.   The Candy 21-acre parcel; correct?

20          A.   Correct.

21          Q.   And the Musser 205-acre parcel; correct?

22          A.   Right.  Correct.

23          Q.   So other than the Morris 130, all those

24   other properties you've been irrigating have been

25   without a water right; correct?
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 1          A.   Well, I've always kind of thought they were

 2   supplemental water or mitigation water.

 3          Q.   There's no formal licensed decree or

 4   anything else allowing the Mussers or Candy to irrigate

 5   their properties out of the Sandy Ponds; correct?

 6          A.   There's not.

 7          Q.   Now, going to the -- towards the bottom of

 8   Exhibit 2041, Mr. Morris, there's a condition of

 9   approval.

10               Do you see that, No. 3?

11          A.   I do.

12          Q.   And this says that when you use this

13   particular water right you're limited to a diversion

14   rate of 3.98 cfs; correct?

15          A.   I think in conjunction with those other

16   ones.

17          Q.   Right.  And those other ones are -- all the

18   other ones listed in condition 3 are Martin-Curren

19   Tunnel rights; correct?

20          A.   Correct.

21          Q.   Okay.  So just to make sure, with respect

22   to the Martin-Curren Tunnel rights, you're allowed to

23   irrigate two separate properties, the Morris 75;

24   correct?

25          A.   That's not quite correct.  There's two
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 1   other water rights.  They were -- when I initially

 2   bought the property from Crandlemire, I bought the

 3   75 acres first, and we split the water rights.  And

 4   that's where we got the other two water rights.

 5               And then these additional four water rights

 6   were on the 130 acres.

 7          Q.   Okay.  So essentially you have two parcels,

 8   you have a 75-acre parcel and a 130-acre parcel;

 9   correct?

10          A.   That's right.

11          Q.   Okay.  So the Martin-Curren Tunnel rights

12   you can irrigate the 75 acres and the 100 and, I think,

13   40-acre total; correct?

14          A.   Correct.  But I've always called it 130.

15          Q.   Okay.  And with this license out of the

16   Sandy Pipeline, you're only authorized to irrigate

17   125 acres within your Morris 130; correct?

18          A.   Correct.

19          MR. TJ BUDGE:  Object.  I'm going to object that

20   it calls for a legal conclusion.  Combined limits can

21   function in different capacities.

22          THE HEARING OFFICER:  Overruled.

23          Q.   (BY MR. HAEMMERLE):  Now, the authorized

24   diversion under Exhibit 2041 is for 2.4 cfs; correct?

25          A.   Correct.
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 1          Q.   And that's the sole total diversion rate

 2   that you're authorized to take from the Sandy Ponds;

 3   correct?

 4          A.   Might I explain this a little bit?

 5          Q.   No.  My question is, under Exhibit 2041 you

 6   are only authorized to divert 2.4 cfs out of the Sandy

 7   Ponds; correct?

 8          A.   Correct.

 9          Q.   All right.  Now, since 2003 or so, you have

10   been diverting an additional, I think your testimony

11   was, just over 8 cfs from the Sandy Ponds; correct?

12          A.   No.  That included the water there.

13          Q.   An additional --

14          A.   Total of 8 1/2 cfs.

15          Q.   All right.  So you've been diverting since

16   2003 an unauthorized 6 cfs from the Sandy Ponds to

17   irrigate all those properties we just talked about;

18   correct?

19          MS. McHUGH:  Objection.

20          THE HEARING OFFICER:  Sustained.

21          MS. McHUGH:  Thank you.

22          Q.   (BY MR. HAEMMERLE):  You've been using an

23   additional 6 cfs out of the Sandy Ponds to irrigate the

24   other properties, including the Morris 75, the Musser

25   205, and the Candy 25; correct?
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 1          A.   That I considered supplemental water or

 2   mitigation water.

 3          Q.   All right.  And again, there was no other

 4   official water right issued by the State of Idaho for

 5   you to do that; correct?

 6          A.   Correct.

 7          Q.   So let me get this straight.  So you have

 8   an agreement that today, as you sit here today, that

 9   you won't take your 6 cfs, so long as you can take

10   water out of the Sandy Ponds?

11          A.   That is correct.

12          Q.   But you're only authorized to divert

13   2.4 cfs out of the Sandy Ponds?

14          MS. McHUGH:  Objection.  Legal conclusion.

15          THE HEARING OFFICER:  Overruled.

16          MS. McHUGH:  You can rephrase.

17          THE HEARING OFFICER:  Overruled.  This question

18   is different than the earlier one.  The earlier

19   question was a question about whether Mr. Morris was

20   diverting water illegally.  And I think this is a

21   question about whether there's an authorization or not.

22   And Mr. Morris can answer the question.

23          MR. HAEMMERLE:  Okay.  Mr. Reporter, can you

24   read back that question again.

25               (The record was read as follows:
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 1               "QUESTION:  But you're only authorized to

 2          divert 2.4 cfs out of the Sandy Ponds?")

 3          THE WITNESS:  It's in my court?

 4          Q.   (BY MR. HAEMMERLE):  Yeah.

 5          A.   I'm authorized to irrigate the 130 with

 6   2.4 cfs.  I've always considered the water in the Sandy

 7   Pipeline as mitigation or supplemental water.

 8          Q.   If it wasn't for your -- there's no other

 9   legal water rights or authorized water rights for you

10   to irrigate all those properties we just talked about

11   today; correct?

12          MS. McHUGH:  Objection.

13          MR. TJ BUDGE:  Objection.  Your Honor, this

14   calls for a legal -- Director, it calls for a legal

15   conclusion, and these questions have been asked and

16   answered numerous times.

17          THE HEARING OFFICER:  Sustained, because the

18   record shows that there are other water rights out of

19   the Martin-Curren Tunnel, so --

20          MR. HAEMMERLE:  My question, Director, other

21   than the Martin-Curren Tunnel rights.

22          THE HEARING OFFICER:  That was not the question.

23          MR. HAEMMERLE:  Okay.  I'll rephrase.

24          Q.   Other than the Martin-Curren Tunnel water

25   rights for the Musser 205, the Candy 25, and your 75,
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 1   there are no authorized water rights for those places

 2   of use; correct?

 3          A.   As I've said, I've always considered those

 4   irrigated acres by supplemental or mitigation water.

 5          Q.   I think you talked about some sort of -- I

 6   don't know, some sort of pond or such on your property

 7   that you use for recharge.

 8          A.   It's not on my property.  It's on the

 9   pumper's property.

10          Q.   Okay.  What water right were you using to

11   place water into that pond?

12          A.   There was no water right.  It was just

13   excess water that I put over there.

14          Q.   Okay.  Whose excess water?

15          A.   Like I referred to in 2011 or '10,

16   somewhere in there, it was water that was in --

17   supplied by the pumpers, I'm assuming, that was after

18   the irrigation season that was put in the North Side

19   Canal Company for incidental recharge.

20          Q.   You have no idea, as you sit here today,

21   who owns that water that you were putting into some

22   unauthorized place; correct?

23          A.   I have no idea who owned that water.

24          Q.   Did you contact DEQ, the Department of

25   Environmental Quality, before you did that recharge?
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 1          A.   I did not.

 2          Q.   Now, I think you were testifying that you

 3   need 14 cfs to be in the pond for you to be able to use

 4   your 8 cfs that you have been using?

 5          A.   To keep a constant water level, yes.

 6          Q.   Okay.  So there's an amount of water that

 7   needs to be stored in the Sandy Ponds for you to use

 8   your water right; correct?

 9          A.   Yes.

10          Q.   Do you know whether or not anyone has a

11   storage right to fill up the Sandy Ponds?

12          A.   I'm not familiar with any.

13          Q.   And certainly under your water right

14   license, Exhibit 2041 -- Justin -- there's no storage

15   component to this water right, is there?

16          A.   No.

17          Q.   The water that you testified you saw being

18   in the pond that you thought was sinking somewhere, you

19   don't know who owns that water, do you?

20          A.   I have no idea.  It's water that just

21   gathers there at the pond.

22          Q.   Okay.  Now, to be sure, Mr. Morris, if

23   water was unavailable to you out of the Sandy Ponds,

24   you would make a call on the Martin-Curren Tunnel

25   rights, wouldn't you?
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 1          A.   It hasn't been that way for the last ten

 2   years.  What I have done is I called Mike Faulkner, and

 3   he has found me water.  So it's made it possible -- or

 4   made it probable that I did not have to bring water out

 5   of the Martin-Curren Tunnel.

 6          Q.   You did testify at your deposition, though,

 7   Mr. Morris, that you would make a water call out of the

 8   Martin-Curren Tunnel if you had to; correct?

 9          A.   I said I would evaluate that.

10          Q.   Okay.  So it would be in your quiver of

11   things that you would be able to do; correct?

12          A.   That would be one of the possibilities.

13          Q.   And you would do it if you had to; correct?

14          A.   I think there's others that are more

15   likely.

16          Q.   You would do it if you had to; correct?

17          MS. McHUGH:  Objection.  Asked and answered.

18          THE HEARING OFFICER:  Yeah, I think the answer

19   was evasive.  So the question needed to be asked again.

20               Mr. Morris.

21          THE WITNESS:  Repeat that.

22          Q.   (BY MR. HAEMMERLE):  You would do it if you

23   had to; correct?

24          A.   I think I would do things such as clean the

25   tunnel.  I think those are possibilities.
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 1          Q.   If you had exhausted all possibilities and

 2   you had no rights out of the Sandy Ponds, if you had to

 3   make a call on your Martin-Curren Tunnel rights to get

 4   your water to irrigate your authorized place of use,

 5   you would do it, wouldn't you?

 6          MR. TJ BUDGE:  Objection.  Calls for

 7   speculation.

 8          THE HEARING OFFICER:  Overruled.  This is

 9   cross-examination.

10          THE WITNESS:  I guess if you're wanting an

11   answer, at the very last resort I would probably make a

12   call.

13          MR. HAEMMERLE:  All right.  No further

14   questions.  Thank you.

15          THE HEARING OFFICER:  Okay.  Mr. Lemmon?

16   

17                      CROSS-EXAMINATION

18   BY MR. LEMMON:

19          Q.   Butch, I had a question here on the -- you

20   testified that there was water that goes -- leaves the

21   pond that you call No. 3 or the bottom pond, and then

22   that water from there goes on down to the 75-horsepower

23   pump that you use to irrigate your property.

24          A.   Correct.

25          Q.   Is there ever any water that goes past that
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 1   pump and on down that ditch called the wasteway?

 2          A.   Very seldom.  We manage it fairly closely.

 3   I have a man that's worked for me for 28 years.  He's

 4   the guy down there that manages that water.

 5          Q.   If there's an occasion in the springtime or

 6   something there's extra water in the ponds, have you

 7   ever seen cases where you have to use that spillway to

 8   get rid of the excess water in the ponds?

 9          A.   No.  I generally direct it towards the

10   Martin-Curren Ditch or the recharge site.

11          MR. LEMMON:  Okay.  Thank you.

12          THE HEARING OFFICER:  Redirect, Mr. Budge?

13          MR. TJ BUDGE:  Just a couple questions,

14   Mr. Morris.

15   

16                    REDIRECT EXAMINATION

17   BY MR. TJ BUDGE:

18          Q.   Do you know who constructed the Sandy

19   Ponds?

20          A.   I think North Side Canal Company.

21          Q.   Do you know when those were constructed?

22          A.   2001, 2002, in that neighborhood.

23          MR. TJ BUDGE:  Okay.  That's all I have.

24          MS. McHUGH:  Can I ask a couple questions to

25   clarify?
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 1          THE HEARING OFFICER:  Well, Ms. McHugh, what's

 2   the nature of your questions?  Is it to protect

 3   Mr. Morris in some way?  It seems to me that's the

 4   limited scope of your participation here today.

 5          MS. McHUGH:  Yes.  It's to clarify his answers

 6   to Mr. Haemmerle's insinuation that he is diverting

 7   water from the Sandy Ponds unauthorized -- in an

 8   unauthorized manner, to clarify the sources of water

 9   that goes to those ponds.

10          THE HEARING OFFICER:  Okay.

11          MR. HAEMMERLE:  For the record, I would object,

12   Director, just so my objection's part of the record.  I

13   think she can claim the Fifth, those kinds of things or

14   not.  But to inquire after the witness has testified I

15   think is improper.  But that's my objection.

16          THE HEARING OFFICER:  It's unusual.  But I'll

17   allow some limited questions.

18               Ms. McHugh.

19          MS. McHUGH:  Thank you.

20   

21                     RECROSS-EXAMINATION

22   BY MS. McHUGH:

23          Q.   Mr. Morris, do you recall when

24   Mr. Haemmerle was asking you about the water rights

25   that supplied water to the lands that you divert
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 1   from -- that you irrigate from water from the Sandy

 2   Ponds?  Do you remember that line of questioning?

 3          A.   Yes.

 4          Q.   What's your understanding of the water

 5   right or the holder of the water right who supplies

 6   water to the Sandy Ponds?

 7          A.   Well, my understanding is it's always been

 8   supplemental or mitigation water.  Like I said, the

 9   pumpers at times have put water into the ponds to give

10   me water.

11          Q.   And do you know whether or not the water

12   that goes into the Sandy Pond is owned through North

13   Side Canal Company shares?

14          A.   No.  There might be a few, but I'm not

15   familiar with those.

16          Q.   Are you aware whether North Snake

17   Groundwater District owns any North Side Canal Company

18   shares?

19          A.   I think they do own a few.

20          Q.   So do you know whether those shares are

21   used to fill the Sandy Ponds?

22          A.   They are.

23          MS. McHUGH:  No further questions.

24          THE HEARING OFFICER:  Okay.  Recross,

25   Mr. Haemmerle?
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 1                     RECROSS-EXAMINATION

 2   BY MR. HAEMMERLE:

 3          Q.   Mr. Morris, do you know the capacity of the

 4   Sandy Pipeline?

 5          A.   I do not.

 6          MR. HAEMMERLE:  No further questions.

 7          THE HEARING OFFICER:  Okay.  Mr. Lemmon, any

 8   recross?

 9          MR. LEMMON:  No further questions.

10          THE HEARING OFFICER:  I have one limited

11   question, Mr. Morris.

12   

13                         EXAMINATION

14   BY THE HEARING OFFICER:

15          Q.   And it relates in some way to the question

16   that Mr. Lemmon asked you.

17               You testified that approximately 14 cfs is

18   needed or -- of inflow is needed into the Sandy Ponds

19   to maintain a constant water level; is that correct?

20          A.   Correct.

21          Q.   And is that 14 cfs measured with a

22   measuring device into the Sandy Ponds?

23          A.   I measured it for almost two years just to

24   kind of get a good feel on how it worked.

25          Q.   So how do you measure the inflow?
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 1          A.   North Side has a measuring -- they have a

 2   measuring gauge up there.  But I took a stick.  They

 3   showed me how many inches needed to be over that weir

 4   to know how much water is going in.  And of course, I

 5   knew how much I was taking out.

 6          Q.   And are you aware of any records of inflow

 7   into the Sandy Pond?

 8          A.   I'm not -- I'm sure somebody has them, but

 9   I'm not aware of who has them.

10          Q.   Okay.  And at the time that there is 14 cfs

11   of inflow into the Sandy Ponds, you also testified that

12   you divert approximately 8 cfs, both out of the Sandy

13   Pipeline and -- and I think it was 6 cfs --

14          A.   8 1/2.

15          Q.   Well, 8 1/2 total, I guess.  I heard 8 to

16   begin with, and then I think I heard you say 8 1/2

17   later.

18               But there's approximately 6 cfs that's

19   diverted out of the Sandy Pipeline?

20          A.   Correct.

21          Q.   And then what, another 2 1/2 diverted out

22   of the wasteway channel out of the Sandy Ponds?

23          A.   That's correct.

24          Q.   Okay.  And at the time that you're

25   diverting 6 cfs out of the pipeline, the Sandy
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 1   Pipeline, with 14 cfs of inflow into the ponds, is

 2   there any water that flows down the Sandy Pipeline to

 3   the Curren Ditch?

 4          A.   Occasionally it does.

 5          Q.   So you're not able to capture all of the

 6   water that's flowing in the Sandy Pipeline at your

 7   cement box?

 8          A.   Yes, it's pretty difficult.  If I have a

 9   power bump or -- and I should say if I have excess

10   water, I'll let it continue on down.

11          Q.   And can you estimate for me how much water

12   would be flowing in the Sandy Pipeline down the Curren

13   Ditch at the conditions that I've described?

14          A.   It varies a lot.

15          Q.   Okay.

16          A.   It's hard to put a quantified number to it.

17          THE HEARING OFFICER:  Okay.  All right.  Thank

18   you.

19               Further questions from the parties based on

20   my questioning?

21          MR. TJ BUDGE:  None here.

22          THE HEARING OFFICER:  Mr. Budge?

23               Mr. Haemmerle?

24          MR. HAEMMERLE:  No, Director.  But just for the

25   your information, the inflow records are provided in
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 1   the North Side Canal Company as those Exhibits 2023

 2   through 2030.  They're in there.

 3          THE HEARING OFFICER:  Okay.  Thank you.

 4               So North Side Canal Company, then, keeps a

 5   record of the inflows into the Sandy Pond?

 6          MR. HAEMMERLE:  They do.

 7          THE HEARING OFFICER:  Okay.  Thanks.  I didn't

 8   know that.

 9               All right.  Mr. Lemmon, any further

10   questions?

11          MR. LEMMON:  No questions.

12          THE HEARING OFFICER:  Thank you, Mr. Morris, for

13   your help today.

14          THE WITNESS:  Thank you.

15          THE HEARING OFFICER:  Is it time for lunch?

16          MS. McHUGH:  Yes.

17          MR. TJ BUDGE:  I think so.

18          THE HEARING OFFICER:  Shall we try 1:30?

19          MR. HAEMMERLE:  Let's go it.

20          THE HEARING OFFICER:  Okay.  Back here at 1:30.

21               (Lunch recess.)

22          THE HEARING OFFICER:  We're recording after the

23   lunch recess.  And we've finished with the previous

24   witness.

25               Next witness.
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 1          MR. TJ BUDGE:  Dr. Brendecke.

 2          THE HEARING OFFICER:  Dr. Brendecke, if you'll

 3   come forward, please.  Raise your right hand, if you

 4   would.

 5   

 6                    CHARLES M. BRENDECKE,

 7   having been called as a witness by IGWA and duly sworn

 8   to tell the truth relating to said cause, testified as

 9   follows:

10   

11          THE HEARING OFFICER:  Thank you.  Please be

12   seated.

13               And, Mr. TJ Budge, if you'd like to

14   examine, you may proceed.

15   

16                     DIRECT EXAMINATION

17   BY MR. TJ BUDGE:

18          Q.   Dr. Brendecke, thanks for being here today.

19               Would you please state your name and spell

20   your last name for the record.

21          A.   Charles M. Brendecke, B-r-e-n-d-e-c-k-e.

22          Q.   Dr. Brendecke, what's your business?

23          A.   I'm a consulting engineer with AMEC

24   Environment and Infrastructure.

25          Q.   You provide consulting work for the Idaho
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 1   Groundwater Appropriators; is that correct?

 2          A.   Yes, I do.  I have since about 1999.

 3          Q.   And what has IGWA asked you to do in this

 4   case?

 5          A.   In this specific case?

 6          Q.   Yes.

 7          A.   To look at the reconnaissance level, look

 8   at the general feasibility of mitigation options, and

 9   try to provide some idea of what they might provide.

10          Q.   Before we get into the details of your

11   testimony and your evaluation of those mitigation

12   options, I want to talk a little bit about your

13   expertise as an engineer and hydrologist.  And I know

14   everybody here, or most of us here, are well acquainted

15   with you and your experience, but we have to lay the --

16   create the record, in this case anyways.

17               What college degrees do you hold?

18          A.   I have a bachelor of science degree in

19   civil engineering from the University of Colorado.  I

20   have a master of science degree in civil engineering

21   and a doctor of philosophy in civil engineering from

22   Stanford University.

23          Q.   Do you have any professional licenses or

24   registrations?

25          A.   Yes.  I'm a registered professional
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 1   engineer in Colorado, Wyoming, Idaho, I think in

 2   Washington, but I can't remember for sure.

 3          Q.   What are the areas of your engineering

 4   expertise?

 5          A.   A variety of topics, all related to water,

 6   primarily in water resources engineering; water rights

 7   analysis; planning, water resource planning; modeling

 8   related to those activities.

 9          Q.   I understand you've taught some college

10   courses yourself.

11          A.   Yes.  I was an assistant professor at the

12   University of Colorado for a few years.

13          Q.   Which courses did you teach?

14          A.   Water-related courses: hydrology, fluid

15   mechanics, hydraulics, modeling, statistical hydrology.

16          Q.   Your modeling experience includes

17   groundwater modeling?

18          A.   Yes.

19          Q.   I understand you have been involved with

20   the Eastern Snake Hydrologic Modeling Committee.

21          A.   Yes, I have.

22          Q.   And in that capacity you're familiar with

23   the Eastern Snake Plain Aquifer model?

24          A.   Yes, I am.

25          Q.   You've testified as an expert in prior
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 1   cases; is that right?

 2          A.   Yes, I have.

 3          Q.   Including cases before the Department of

 4   Water Resources?

 5          A.   Yes.

 6          MR. TJ BUDGE:  Director, Dr. Brendecke was

 7   admitted as an expert in engineering, hydrology,

 8   groundwater modeling, aquifer analysis, and water

 9   rights analysis in the Rangen delivery call case.

10               And in light of his testimony, I'd ask that

11   he be so admitted in this case as well.

12          THE HEARING OFFICER:  Mr. Haemmerle?

13          MR. HAEMMERLE:  Mr. May is doing it, Director.

14          THE HEARING OFFICER:  Mr. May?

15          MR. MAY:  Director, I guess I don't generally

16   have a question about Dr. Brendecke's qualifications.

17   You know, what he's being admitted as an expert on, I

18   guess we'll see when we see the testimony.  I may have

19   foundational questions about particular opinions.  But

20   I don't have any general concern about his

21   qualifications.

22          THE HEARING OFFICER:  Okay.  Mr. Lemmon?

23          MR. LEMMON:  No.

24          THE HEARING OFFICER:  Okay.  Mr. Brendecke is

25   recognized as an expert in the areas you articulated,
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 1   Mr. Budge.

 2          MR. TJ BUDGE:  Thanks, Director.

 3          Q.   Dr. Brendecke, could you open to

 4   Exhibit 1000, which is the mitigation plan submitted in

 5   this case.

 6               What I'd like to do is walk through each of

 7   the mitigation proposals that are included in IGWA's

 8   mitigation plan and ask what you've done to evaluate

 9   those proposals and ask how each proposal would benefit

10   Rangen and how the mitigation credit would be

11   calculated for the groundwater districts if the

12   mitigation proposal is approved by the Director.

13               So if you'll turn to page 2, section 1

14   requests credit for mitigation activities, including

15   conversions, dry-ups, and groundwater recharge.  Let's

16   talk about the conversions first.  You were here in the

17   audience during prior testimony and exhibits explaining

18   that the groundwater users have converted tens and

19   thousands of acres from groundwater to surface-water

20   irrigation over the last five or ten years.

21               Are you familiar with the conversion

22   activities that IGWA and its members have undertaken?

23          A.   Yes, I generally am.  I haven't examined

24   each project.

25          Q.   How are you familiar with those activities?
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 1          A.   Just from my involvement with the

 2   groundwater districts for the last 15 years, testimony

 3   in previous cases that relied on evaluation of

 4   conversion benefits, modeling of conversion benefits.

 5          Q.   Has IGWA asked you to model conversion

 6   activities in times past?

 7          A.   Yes.

 8          Q.   Have they asked you to run the Eastern

 9   Snake Plain Aquifer model to calculate the effects of

10   their conversions with respect to this mitigation plan

11   particularly?

12          A.   No.  Well, I intended to, but there hasn't

13   been time at this point.

14          Q.   Let me have you turn in those exhibits to

15   Exhibits 1041 through 1045.  Dr. Brendecke, you can

16   flip through these, and you'll recognize these as maps

17   that you provided to me in preparing for this hearing

18   today.  Each of them has the AMEC logo on them.

19               Are these maps that you or your staff

20   prepared?

21          A.   Yes.

22          Q.   And what do these show?

23          A.   These show the points of diversion for the

24   conversion projects that were active in each of these

25   years.
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 1          Q.   Where did you --

 2          A.   Let me back up just a second.

 3               This is focused on the area in Water

 4   District 130, not in areas farther upstream.

 5          Q.   There may be other conversions that aren't

 6   shown on these maps?

 7          A.   Yes.

 8          Q.   And if I look through these exhibits, 1040

 9   is 2006 active conversions.

10               So these were conversions active in the

11   year 2006; is that right?

12          A.   Yes.

13          Q.   And then the following exhibits are for

14   subsequent years.  We have the year 2007, '8, '9 --

15          A.   Yeah.

16          Q.   -- maps for those years.

17               Do you have similar maps for years post

18   2009?

19          A.   I probably have them for 2010.

20          Q.   Okay.

21          A.   Yeah, I think we have recent -- we have

22   recent maps actually for the conversion parcels.

23          MR. MAY:  Can I ask a clarification question?

24   The one that I show as 1040 is different than what

25   you're talking about.
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 1               1040 or 1041?

 2          MR. TJ BUDGE:  Okay.  To clarify for the record,

 3   these maps that we've been discussing begin at

 4   Exhibit 1041, not Exhibit 1040.  It appears I may have

 5   misspoken in that regard.

 6          THE WITNESS:  Yes.

 7          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, where

 8   did you get the data of the conversion locations that

 9   are shown on these maps?

10          A.   These are from the Department's point of

11   diversion database and the records of the wells that

12   are participating in the conversions.

13          Q.   And what is to be gleaned from these maps,

14   other than just the points of diversions in those

15   particular years?

16          A.   I would say the main thing to be gleaned

17   from these maps is that the conversions have been going

18   on since 2006, and they are relatively stable

19   between -- from year to year in location.

20          Q.   Okay.  And I understood from Ms. Sukow's

21   testimony that conversions benefit Rangen by resulting

22   in less groundwater withdrawn from the aquifer and also

23   more surface water recharging the aquifer.

24               Is that a fair assessment?

25          A.   Yes.  The idea of the conversions is to
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 1   replace groundwater withdrawals with surface-water

 2   supplies.  And so the one aspect of the benefit is to

 3   the -- is the reduction in the withdrawal of

 4   groundwater, and the second is the introduction by

 5   incidental recharge of surface water to the aquifer.

 6          Q.   Thank you.  That's helpful.

 7               Next if you could turn to Exhibit 1025.

 8   You'll recognize this as the table that Ms. Sukow

 9   prepared on behalf of the Department reflecting the

10   results of her model calculations of conversions and

11   CREP and recharge.

12               Do you recognize that table as such?

13          A.   Yes, I do.

14          Q.   Just focusing on the conversions portion,

15   which are the first two columns, you testified that you

16   have not run the model yourself to calculate

17   conversions and the predicted benefit to the Curren

18   Tunnel for the years 2011 through '13; is that right?

19          A.   For the Curren Tunnel, that's correct.

20          Q.   Do you have any reason to dispute the

21   calculations shown in this table?  And what I'm

22   referring to specifically are the conversion

23   calculations for IGWA and Southwest in the years 2011,

24   '12, and '13.

25          A.   I don't have any reason to dispute them.
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 1          Q.   One of the things that Ms. Sukow explained,

 2   and Ms. Yenter as well, is the Department calculates

 3   conversions after the fact.  They measure the amount of

 4   surface water that's delivered to the conversion acres,

 5   and then they plug that into the model to determine the

 6   benefit to, in this case, the Rangen Spring cell in the

 7   Curren Tunnel.

 8               If the Director were to want to predict the

 9   effect of conversions prospectively -- for example, if

10   he were trying to find out what type of benefit Rangen

11   could be expected to receive in 2014 for conversions

12   that are going to happen this summer -- do you have any

13   suggestions as to how he might do that?

14          A.   Since these are relatively stable from year

15   to year, you might assume that next year will be the

16   average of the preceding three or something along that

17   line.

18          Q.   And in your view, is it reasonable for the

19   Director to carry forward an average, a three-year

20   moving average or something of that nature of past

21   conversions to predict future benefit to Rangen for

22   conversions that may happen in the near future?

23          A.   I think it would be, otherwise you have to

24   make some assumptions about the climate next year and a

25   variety of things like that.  So you could potentially
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 1   model it.  But you have to make a lot of assumptions.

 2   In order to get to the quick answer I think a moving

 3   average would be a reasonable thing to do.

 4          Q.   Now, isn't it likely that that moving

 5   average -- for example, the Director used a three-year

 6   moving average to predict the likely conversion benefit

 7   for 2014 -- that it's likely that the actual benefit

 8   from conversions may be somewhat higher or somewhat

 9   lower, even though it's close?

10          A.   By the time 2014 is over?

11          Q.   Yeah.

12          A.   Yeah.  It probably wouldn't be exactly what

13   the estimate was.  It hardly ever is.

14          Q.   In the long term wouldn't those overages

15   and underages kind of even out as conversions fluctuate

16   from year to year if you continued to use this type of

17   process you mentioned, the three-year moving average,

18   wouldn't that account for those in the long term?

19          MR. MAY:  Objection.  Lack of foundation.

20          THE HEARING OFFICER:  Overruled.

21          THE WITNESS:  I think it would.  You know,

22   assuming the same projects keep participating, I think

23   you'd end up with something close to the average.

24          Q.   (BY MR. TJ BUDGE):  Okay.  Thank you.  I

25   don't have any further questions regarding conversions.
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 1   But I do want to turn to the next mitigation proposal

 2   in IGWA's mitigation plan, which -- and that, again, is

 3   Exhibit 1000.  That's labeled "Voluntary dry-ups."

 4               And there's been prior testimony that

 5   there's the what we've referred to as the CREP program

 6   and some other programs where groundwater irrigators

 7   ceased irrigating their land altogether, so they not

 8   only stop using groundwater, but they also don't

 9   irrigate it with surface water.

10               Are you familiar with the dry-ups

11   undertaken by groundwater users?

12          A.   Yes, I am.

13          Q.   How so?

14          A.   Again, from my involvement with IGWA for

15   the last 15 years, as part of the early discussions

16   about trying to set up such a program.

17          Q.   And if you'd please turn to Exhibit 1039.

18   Dr. Brendecke, this document is titled "Idaho's

19   Conservation Reserve Enhancement Program."

20               Is CREP an acronym for Conservation Reserve

21   Enhancement Program?

22          A.   Yes.

23          Q.   And I believe that you provided this

24   document.

25               Are you familiar with this document?
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 1          A.   Yes.  The NRCS, Soil and Water Conservation

 2   Commission put out an annual summary of the CREP

 3   program, and have for some years.  This is the most

 4   recent one I have.  They all look more or less the

 5   same.

 6          Q.   Did you obtain this from the NRCS?

 7          A.   I obtained -- and I'm trying to think of

 8   the fellow's name that I got it from.  I want to say

 9   Chuck Pencer or Chuck Peltser.  And I'm not sure if

10   he's with the NRCS or with the Soil and Water

11   Conservation Commission.

12          Q.   Was he in Idaho?

13          A.   Yes.

14          MR. TJ BUDGE:  Garrick, my records reflect that

15   Exhibit 1039 has been admitted into evidence.

16               Do you show that as well?

17          MR. BAXTER:  Yes, I do.

18          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, were you

19   here earlier this morning when Ms. Sukow was explaining

20   how ESPAM calculates the benefit to, for example, the

21   Rangen Spring cell from conversions and recharge and

22   dry-ups?

23          A.   Yes.

24          Q.   My understanding of her testimony -- and

25   I'll use -- since we're talking about dry-ups or CREP,
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 1   as an example, is that the model can have data input

 2   into it to reflect the hydrologic change in a

 3   particular model cell.  For example, if land within a

 4   certain model cell is dried up, the effect of those

 5   lesser withdrawals in that model cell can be input into

 6   the model.  And then the model can be run to determine

 7   the effect on a spring cell or a river reach resulting

 8   from the hydrologic change in the model cell that we

 9   began with.

10               Is that a fair characterization of how the

11   model predicts the benefit from conversions and CREP

12   and recharge?

13          A.   Yes.  I think these are all run with a

14   superposition version of the model.  So the change in

15   stress is put into that superposition, and you get the

16   change in performance at whatever other cell you are

17   interested in, in this case the drain cell that

18   contains Rangen.

19          Q.   Explain what you mean by a superposition

20   version of the model.

21          A.   Superposition is a formulation of the model

22   that allows you to calculate changes without having to

23   make two model runs, a before and after change.

24          Q.   And so you don't dispute, then, the

25   procedure that Ms. Sukow undertook to calculate the
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 1   benefits to the Curren Tunnel from conversions and CREP

 2   and recharge?

 3          A.   Well, there may be a caveat on the

 4   recharge, because there wasn't any recharge calculation

 5   for IGWA.  But I generally don't have any dispute with

 6   that.  That's the way we've been doing it for a number

 7   of years.

 8          Q.   Have you at times in the past done your own

 9   model run to verify the Department's model calculations

10   for mitigation activities of this type?

11          A.   Yes.

12          Q.   And have you found that the -- the

13   Department's calculations are the same or very close to

14   your own --

15          A.   Yes.

16          Q.   -- model runs?

17               So then are you -- in the past or today

18   you've been comfortable that the Department's model

19   runs have been accurate?

20          A.   Yes.

21          Q.   We talked a moment ago about conversions

22   being calculated after the fact.  My understanding is

23   that the effect of CREP or dry-ups is also calculated

24   after the fact by the Department in terms of their

25   model run.
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 1               Is that your understanding as well?

 2          A.   Yes.

 3          Q.   You mentioned that if the Director were to

 4   try to reasonably project the effect of CREP enrollment

 5   or other dry-ups on Rangen prospectively -- for

 6   example, in 2014 -- that one reasonable way to do that

 7   for conversions would be to take a three-year moving

 8   average and project that forward.

 9               Do you believe that that would also be a

10   reasonable approach for calculating benefits from

11   dry-ups?

12          A.   Yes, I think it would be a reasonable --

13   reasonable approach.

14          Q.   You mentioned that the conversion acres had

15   been relatively steady.

16               Do you know whether CREP enrollment has

17   been steady or volatile, or whether it has been steady

18   like the conversions?

19          A.   It's been pretty steady, especially over

20   the last four or five years.  There's always a few

21   acres here coming in and a few acres there going out.

22   But by and large, it's pretty stable at this point.

23          Q.   Okay.  Let's turn now to the next item in

24   the mitigation plan which deals with recharge.

25               Are you familiar with recharge activities
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 1   that groundwater users have been involved with in the

 2   past?

 3          A.   Yes.

 4          Q.   How so?

 5          A.   Again, my relationship with the groundwater

 6   users over the last 15 years, I've been consulted on a

 7   variety of things and stayed pretty much in touch with

 8   what's going on.

 9          Q.   Have you done model runs yourself to try to

10   calculate the effects of recharge activities pumpers

11   have undertaken in the past?

12          A.   I have.

13          Q.   You mentioned potential concern with the

14   recharge calculations in Exhibit 1025, which is the

15   Department's model results.  Please turn open to that

16   exhibit.  Yeah, that's 1025.

17               You'll see that the Department did provide

18   credit for recharge undertaken by Southwest Irrigation

19   District.  My understanding from Ms. Sukow's testimony

20   is that this does not include any credit for recharge

21   performed by the Water Resource Board or for recharge

22   that may have occurred at the Sandy Ponds.

23               Have you looked at the recharge performed

24   by the Water Resource Board in recent years?

25          A.   Yes, I did.  And I have a table that sort
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 1   of summarizes that activity, I think, as an exhibit.

 2          Q.   I believe that's Exhibit 1091.

 3          A.   Okay.

 4          Q.   Is this the table you're referring to?

 5          A.   Well, I had another one that broke it out a

 6   little more distinctly between the Water Resource Board

 7   and IGWA.  But that's probably in the spreadsheet, all

 8   managed recharge 2007 to 2011.

 9          Q.   I believe that's Exhibit 1093 you're

10   referring to.

11          A.   Yes.

12          Q.   We'll pull that up on the screen.  In the

13   exhibit binder is just a screenshot of the first page

14   of this spreadsheet.

15               Is this the spreadsheet you're referring

16   to?

17          A.   Yes.

18          Q.   And what does this show?

19          A.   This shows the annual amounts of water

20   recharged at different locations, between 2007 and

21   2011.  And the recharge undertaken by the Water

22   Resource Board is in black font, and the recharge taken

23   by other entities is in the red font.  This is a table

24   prepared by Mr. Quinn, the Department.

25               And, for example, you can see there in the
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 1   very first couple of columns in 2007 and 2008 there was

 2   no recharge run into the Aberdeen-Springfield Canal

 3   Company.  In 2009 there was 18,563 acre-feet of

 4   recharge run into American -- or Aberdeen-Springfield.

 5   In 2011 -- or that was by the Board.  And in 2011 there

 6   was 15,213 acre-feet run into Aberdeen-Springfield by

 7   the Board and 9,351 run in by others.

 8          Q.   Do you know who does the other recharge

 9   besides the Board?

10          A.   There have been two entities that have done

11   it.  IGWA has done it in the past, and there was a

12   group of water users in the Upper Snake Basin -- I

13   forget the name of it exactly, Upper Snake Recharge

14   Coalition or something along that line.  They did some

15   recharge, I think, in 2011.  And most of that is in --

16   most of that recharge activity of theirs went into

17   canal systems above Milner.

18          Q.   Okay.  If you look --

19          A.   Above American Falls.

20          Q.   If you look under North Side Canal system,

21   there was a number of -- quite a bit of recharge done

22   between 2007 and 2009 by others.

23               Do you know who performed that recharge?

24          A.   That was -- that was IGWA recharge.

25          Q.   Okay.  Now -- and so the record's clear,
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 1   you explained that this spreadsheet came from the

 2   Department?

 3          A.   Yes.

 4          MR. TJ BUDGE:  I'd offer Exhibit 1093 into

 5   evidence.

 6          THE HEARING OFFICER:  Mr. May?

 7          MR. MAY:  Can I ask a couple of questions in aid

 8   of an objection?

 9          THE HEARING OFFICER:  Yes.

10   

11                    VOIR DIRE EXAMINATION

12   BY MR. MAY:

13          Q.   Dr. Brendecke, do you have any knowledge of

14   where the data came from to create this table?

15          A.   The table was prepared by -- his last name

16   is Quinn -- and I'm at a loss for his first name right

17   now -- at the Department, who I believe is the recharge

18   manager.  And I'd have to -- I'd have to ask him where

19   the individual records came from.

20          Q.   Okay.  And are you aware of any records or

21   is there any indication on this table that would allow

22   us to determine who did the recharge that's noted in

23   red?

24          A.   Not on this -- not on this particular

25   table, no.  But I know that the Upper Snake folks did
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 1   their recharge activity in 2011, and IGWA did its in

 2   the earlier years.  And IGWA's all went into the North

 3   Side system.

 4          Q.   Do you know whether today IGWA is leasing

 5   any water to provide recharge?

 6          A.   I don't -- I don't think they've done that

 7   for a couple of years.

 8          MR. MAY:  Director, my objection would be just

 9   on the basis of relevance.  They're no longer

10   performing this recharge.  They don't have the water to

11   lease.  They haven't leased the water.

12          THE HEARING OFFICER:  Overruled.

13               But I will point out, based on Mr. May's

14   examination of Dr. Brendecke, that the information may

15   not have significant value if it can't break out what

16   private entities, if any, were conducting recharge if

17   it's all lumped together as "Other."  So it has limited

18   value.  But I'll receive --

19               Oh, Mr. Lemmon, any objection?

20          MR. LEMMON:  I would just have one question.

21   

22                    VOIR DIRE EXAMINATION

23   BY MR. LEMMON:

24          Q.   Do you know whether the water that was

25   recharged in the red on this chart was from the Water
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 1   Board's water right, or was it leased water bank water?

 2          A.   The numbers in black are the Water Board's

 3   recharge numbers.  And the ones in red are from the two

 4   other entities that I spoke about.

 5          Q.   But do you know if they were recharge from

 6   the Board's water right or -- what source -- in other

 7   words, what water right were those recharged -- was the

 8   source for those recharged waters?

 9          A.   I believe it was the Board's water right

10   that supplies the Board's recharge.

11          MS. LEMMON:  Okay.  No other questions.

12          THE HEARING OFFICER:  Okay.  I'll receive the

13   document into evidence with the previous

14   qualifications.

15               (Exhibit 1093 received.)

16          THE HEARING OFFICER:  Mr. Budge.

17   

18                CONTINUED DIRECT EXAMINATION

19   BY MR. TJ BUDGE:

20          Q.   Dr. Brendecke, just to clarify, the Board's

21   water was used on all of the recharge shown in black

22   text.

23               Was the Board's water also used in the

24   recharge shown in the red text?

25          A.   I don't believe the Board's water was used
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 1   in the red text numbers.

 2          Q.   Have you attempted to determine how much of

 3   this recharge occurred within the Great Rift trim line?

 4          A.   It would be that occurring under AFRD 2;

 5   Big Wood Canal Company, the BWCC; and North Side Canal

 6   Company.

 7          Q.   And if you'll turn back to Exhibit 1091.

 8          A.   I'm sorry.  There's some Southwest.  The

 9   column way over on the right, Southwest, I neglected.

10          Q.   Thank you.

11               If you'll turn to Exhibit 1091.

12               Is this just, then, a derivative of that

13   prior chart that is limited to recharge within those

14   canal companies you've mentioned, American Falls No. 2,

15   Big Wood, North Side, and Southwest being those canals

16   within the Great Rift trim line?

17          A.   Yes.

18          Q.   And you'll see at the bottom --

19          A.   I realize there's an omission on this

20   exhibit.  If we could go back to the other one for a

21   second --

22          Q.   Sure.

23          A.   -- the one that was just up.

24          Q.   We'll turn back to 1093.

25          A.   This -- I neglected to put the 2007 and
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 1   2008 activities that are shown under North Side Canal

 2   Company --

 3          Q.   Okay.

 4          A.   -- on Exhibit 1091.

 5          Q.   Okay.  So if we look at -- so the record's

 6   clear, Exhibit 1093 shows that recharge occurred in

 7   2007, 2008 for North Side Canal Company, 27,360

 8   acre-feet in 2007 and 1,205 acre-feet in 2008.  And if

 9   we turn back to Exhibit 1091, those recharge figures

10   have been omitted from this table.

11               And that's the error you're referring to?

12          A.   Yes.

13          Q.   Okay.  As we look at 1091, it has a

14   notation on the bottom that identifies the spreadsheets

15   from which this data came from.  I believe these

16   spreadsheets are contained in evidence here.  The first

17   one would be 1090.

18               Do you see that?

19          A.   The all managed recharge is 1093.

20          Q.   Okay.  I see.  So the source "All managed

21   recharge 2007 to 2011," that is Exhibit 1093.

22               Which spreadsheet is 1090?

23          A.   1090 is -- 1090 is the 2013 cfs curve.

24          Q.   And then 1092?

25          A.   1092 would be the 2012 cfs curve.

0435

 1          Q.   Okay.  So Exhibit 1091 was derived from the

 2   data in 1090, 1092, and 1093; is that right?

 3          A.   That's correct.

 4          Q.   And the spreadsheets in 1090 and 1092, are

 5   those also Department of Water Resources data sources?

 6          A.   Yes.  All three of the spreadsheets were

 7   provided by Mr. Quinn.

 8          MR. TJ BUDGE:  Okay.  I would offer

 9   Exhibits 1090 through 1092 -- oh, excuse me, 1090,

10   1091, 1092, and 1094.

11          MR. MAY:  I guess --

12          THE HEARING OFFICER:  Mr. May?

13          MR. MAY:  I guess I would object at this point

14   based on lack of foundation.  I don't think we've seen

15   1090 or 1092 or had a description of what they are or

16   how they relate to 1091.

17               And from what we've seen of 1093, I'm not

18   sure that I'm following how this provided the data from

19   this.  So I guess lack of foundation at this point.  I

20   don't really understand what's going on.

21          THE HEARING OFFICER:  Mr. Budge, I agree.  I

22   look at these, and Dr. Brendecke has referred to them

23   as curves, at least that's what --

24          MR. TJ BUDGE:  That would be fine.  I could ask

25   a few more questions.
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 1          THE HEARING OFFICER:  Yeah, thank you.

 2          MR. TJ BUDGE:  Justin, will you pull up the

 3   spreadsheet marked Exhibit 1090.

 4          Q.   Dr. Brendecke, we have 1090 projected on

 5   the screen.  You've testified that this came from

 6   Mr. Quinn, who's a Department employee, who is or was

 7   in charge of keeping track of recharge activities.

 8               Can you explain the data contained in this

 9   spreadsheet.

10          A.   The spreadsheet is organized so that the

11   columns down the left are the days of the year,

12   starting with January 1st, and across the top are the

13   different canal systems and facilities into which

14   recharge water was placed.  And it's a daily record of

15   that -- those recharge deliveries.

16               And the first -- the first tab in the

17   spreadsheet is just the data for all of these different

18   facilities.  And then the second tab is a plot of what

19   that data looks like.

20          Q.   Okay.  Justin, could you pull up the

21   second --

22          A.   And I think -- I can only presume that's

23   why he named it "curve."

24          MR. MAY:  Pull up the plot?

25          MR. TJ BUDGE:  Yeah, the plot.
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 1          Q.   (BY MR. TJ BUDGE):  So what does this --

 2   can you explain what's shown on this tab, the "Plot"

 3   tab.

 4          A.   Well, it's just the daily -- the daily

 5   records that were in the spreadsheet.

 6          MR. TJ BUDGE:  Justin, please flip back to the

 7   "Data" tab and scroll down.

 8          MR. MAY:  To where?

 9          MR. TJ BUDGE:  To the bottom.  See if there's a

10   summation.

11          THE WITNESS:  You may have to scroll over as

12   well.  I mean you're only seeing a corner of it.

13          Q.   (BY MR. TJ BUDGE):  So, Dr. Brendecke, it

14   appears that there's a column for each of the canal

15   companies that are listed on Exhibit 1093.

16          A.   Yes.

17          Q.   This spreadsheet does not appear to contain

18   all of the recharge data that's shown on 1093, or am I

19   simply not --

20          A.   Well, I'm just wondering if it's being

21   missed because of the way the screen is divided here.

22          Q.   Justin, let's look at 1092, see if there's

23   any difference there.

24               Dr. Brendecke, we're going to plug 1092,

25   which is the 2012 recharge spreadsheet.  What's up on
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 1   the screen right now --

 2          A.   We were looking at the 2013 before?

 3          Q.   Yes.  Yes.

 4          A.   Well, yeah, if you look on Exhibit 1091,

 5   you'll see there was only 300 acre-feet in 2013.

 6          Q.   Oh, I see.  Okay.  So --

 7          A.   So maybe these are -- maybe these are --

 8   maybe my previous reference had the numbers transposed.

 9   I can't remember.  I thought previously we were looking

10   at 2012, but we were looking at 2013.

11          MR. TJ BUDGE:  Okay.  So, Justin, if we could go

12   back to -- and I apologize for jumping around -- 1090.

13   And scroll to the left a little bit.  And then scroll

14   down.  There's some recharge data in there.

15          MR. MAY:  Somewhere.

16          THE WITNESS:  Well, it all happened --

17          Q.   (BY MR. TJ BUDGE):  Okay.  Dr. Brendecke,

18   there wasn't much recharge that occurred last year

19   apparently.

20          A.   Yeah.

21          Q.   And my understanding --

22          A.   This says "2012" at the top, but it's 2013.

23   Must be 2013.  We just misnumbered these somehow.

24          Q.   The screenshot that we have in the exhibits

25   is labeled "2013 curve."  That's what I've got for
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 1   1090.

 2               Is this 1090?

 3          MR. MAY:  That's what it says.  I'm just pulling

 4   it off of the data you gave me on that thumb drive.

 5          THE WITNESS:  Well, the screenshot that is

 6   Exhibit 1090, if you look in the upper left-hand corner

 7   of the spreadsheet -- of the screenshot, it says

 8   "2013 cfs curve."  And there are -- there's an image --

 9   an inset of the chart and the table that has the small

10   amount of recharge that occurred shown on what is

11   marked as Exhibit 1090.

12          Q.   (BY MR. TJ BUDGE):  Okay.  So let me just

13   see if we can cut to the chase.

14               Am I correct in understanding that the

15   Department inputs on these spreadsheets we've got in

16   front of us, Exhibit 1090, the amount of recharge that

17   is performed in each of these canal systems throughout

18   the year on a daily basis, and that data has been

19   summarized in Exhibit 1093?

20          A.   Yes.

21          Q.   And then you've pulled out from 1093 the

22   portion that occurs within the Great Rift trim line?

23          A.   Well, 1093 only went through 2011.

24          Q.   I see.

25          A.   So the 2012 and 2013 recharge comes from
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 1   these other spreadsheets.  And it looks like this image

 2   is mislabeled.  1090 should be 2013 cfs curve.

 3          MR. TJ BUDGE:  Well, Garrick --

 4          THE WITNESS:  I don't know how that happened.

 5          MR. TJ BUDGE:  Garrick, do you have the thumb

 6   drive that has our electronic exhibits on it?

 7          MR. BAXTER:  I gave it to Debbie.  I can go get

 8   it if we need it.

 9          MR. TJ BUDGE:  Would you just check.  In my

10   exhibit binder, and the one before the witness,

11   Exhibit 1090 is labeled the 2013 curve.  And

12   Exhibit 1092 is the 2012 curve.  We just need to

13   confirm that we've got the correct spreadsheets in the

14   record.

15               Director, with that explanation that the

16   data shown in Exhibit 1091 is derived from the

17   Department's recharge data for the years 2007 and 2011,

18   those four years come from Exhibit 1093, and then for

19   the years 2012 and 2013 that data comes from the

20   Department's spreadsheets identified as Exhibits 1090

21   and 1092.

22          THE HEARING OFFICER:  Mr. May.

23          MR. MAY:  Can I ask a few more questions?  I'm

24   still very confused.

25          THE HEARING OFFICER:  Yes.
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 1                    VOIR DIRE EXAMINATION

 2   BY MR. MAY:

 3          Q.   Just glancing at what we've got on the

 4   screen here, Dr. Brendecke --

 5          A.   Now, this is 2013.

 6          Q.   Exhibit 1090, I'm assuming it's for 2013.

 7          A.   Right.

 8          Q.   The only thing that I show here -- and

 9   maybe we can scroll around a little bit, though -- are

10   some numbers under AFRD No. 2; correct?

11          A.   Yes.

12          Q.   Okay.  And so we look at AFRD No. 2 on --

13   I'm assuming American Falls is AFRD No. 2.

14          A.   Right.

15          Q.   For 2013 it was zero.

16          A.   Right.

17          Q.   I didn't see any other numbers --

18          A.   Well, go back to the other spreadsheet.

19          Q.   1090; right?

20          A.   And scroll to the right.  There's

21   Southwest.  That adds up to 300.

22          Q.   So what you're counting on there are these

23   300 cfs?

24          A.   And I just missed those couple thousand

25   acre-feet over there in AFRD.
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 1          Q.   Is there anything on this spreadsheet that

 2   indicates who was doing this recharge?

 3          A.   This was all Water Resource Board.

 4          Q.   So all of the 2013 was Water Resource

 5   Board, not IGWA?

 6          A.   Yes.

 7          Q.   Did you say that -- which one is -- which

 8   one is 2012?

 9          MR. TJ BUDGE:  1092.

10          MR. MAY:  1092.

11          Q.   And on -- okay.  So if we look at

12   Exhibit 1092, it says, "2012 ESPA recharge."

13               Is there any indication on this spreadsheet

14   as to which was IGWA recharge and which was Idaho Water

15   Resource Board?

16          A.   IGWA didn't do any recharge in 2012.

17          Q.   So all of the recharge shown in 2012 also

18   was done by the Water Resource Board?

19          A.   It may be that some of the Southwest was

20   done by them.

21          Q.   Okay.  But to the extent that we're talking

22   about IGWA, IGWA did not do any in 2012?

23          A.   That's correct.

24          Q.   So in 2012 and 2013, the numbers that

25   you've got on Exhibit 1091, none of those -- none of
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 1   that recharge was done by IGWA?

 2          A.   That's correct.

 3          Q.   And to the extent --

 4          A.   Now, IGWA may have participated in funding

 5   some of it.

 6          Q.   And as we go earlier, I recall looking at

 7   1093, that there was at least some breakout between

 8   Idaho Water Resource Board and others.

 9               How much of the recharge that's shown on

10   here for 2011 and earlier was done by the Idaho Water

11   Resource Board?

12          A.   In 2011 it looks like all of the recharge

13   in this table, that's in this table, which is within

14   the trim line, was done by the Water Resource Board.

15          Q.   In 2011?

16          A.   Yes.

17          Q.   And how about in 2010?

18          A.   In 2010 it looks like -- it looks like in

19   2010 it was all Water Resource Board.

20          Q.   Okay.  And how about 2009?

21          A.   2009, it looks like about 13,700 of the --

22   IGWA did 13,700.  This got left out too.  IGWA did

23   13,700 of -- acre-feet of recharge on the North Side

24   Canal system in 2009.  And what's on here is only that

25   number that was done by the Board.
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 1               So instead of 6500 it should say something

 2   more like 20,000, of which roughly two-thirds was IGWA.

 3          MR. MAY:  Director, I would object to all of

 4   these exhibits on the basis both of foundation as well

 5   as relevance.

 6          THE HEARING OFFICER:  I'll overrule the

 7   objection.  But again, my statement is the same as it

 8   was before.  It's difficult for me, through these

 9   exhibits, to determine -- other than Board recharge, as

10   I look at 1093 -- who was actually conducting the other

11   recharge.  So I think it has a lesser value or

12   diminished value as a result.  So it goes to the weight

13   of the worth of the exhibit, Mr. May.  So it's --

14          MR. MAY:  And then, Director, we --

15          THE HEARING OFFICER:  Do you have any

16   objections, Mr. Lemmon?

17          MR. LEMMON:  I would just have a question.

18   

19                    VOIR DIRE EXAMINATION

20   BY MR. LEMMON:

21          Q.   And that would be on the 2009 IGWA recharge

22   that you just suggested happened.

23               Would you know which site that was

24   recharged to, where that credit came from?  Might that

25   have been from the recharge at the Sandy Pond?
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 1          A.   I can't tell you what part of this went

 2   into the Sandy Pond in 2009.  This would have been the

 3   diversion at Milner for recharge.  And it would have

 4   been distributed through the canal system into recharge

 5   facilities potentially or may have all been done at --

 6   there's a recharge at Lake Walcott -- or not Lake

 7   Walcott.

 8          Q.   Wilson Lake?

 9          A.   Wilson Lake, yes, also.  So this is just a

10   measure of what was diverted at Milner for recharge.

11   This would be rental water.

12          Q.   So those figures would have been provided

13   by North Side Canal Company?

14          A.   Potentially provided to Mr. Quinn by North

15   Side.

16          MS. LEMMON:  Okay.  That's all the questions I

17   have for now.

18          THE HEARING OFFICER:  Okay.  The documents are

19   received into evidence, with the qualification

20   regarding the weight of the exhibit and its worth.

21          MR. HAEMMERLE:  Director, was that 1090 through

22   1094?

23          THE HEARING OFFICER:  Yes.  Sorry.

24          MR. HAEMMERLE:  Thank you.

25               (Exhibits 1090-1092 and 1094 received.)
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 1          MR. TJ BUDGE:  Director, we freely acknowledge

 2   that we don't have an exhibit specifying who

 3   contributed what.  That's not due to a lack of effort.

 4   The Water Resource Board keeps all of that data.

 5               You'll recall we did put into evidence one

 6   transmittal letter we were able to obtain conveying

 7   money to the Water Board.  But unfortunately,

 8   Mr. Quinn, who kept all this data, we understand is no

 9   longer either working there or in charge of this

10   program.  And the Water Board, in the time constraints

11   for this hearing, was unable to provide an accounting

12   of the exact recharge done by private contributor.

13               So we understand the concern, and it's one

14   we share.  And it's -- you know, we would have loved to

15   have that exhibit prepared, but that's not one that was

16   available within this time constraint.

17          THE HEARING OFFICER:  Okay.

18          MR. MAY:  I would object to the statement, I

19   guess, as I question the standard.

20   

21                CONTINUED DIRECT EXAMINATION

22   BY MR. TJ BUDGE:

23          Q.   Dr. Brendecke, recognizing --

24          THE HEARING OFFICER:  Well, I'll let it in.

25               Go ahead.
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 1          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke,

 2   recognizing that we aren't able to pinpoint who

 3   contributed to each recharge project, have you made an

 4   attempt just to take the recharges performed on a whole

 5   and determine whether it had any material impact on

 6   flows at Rangen?

 7          A.   Yes.

 8          Q.   And if you'll turn to Exhibit 1095.

 9          A.   It's not in this folder.

10          Q.   I'm going to hand you a looseleaf copy.

11   This exhibit was printed after that binder was put

12   together.  It just didn't make it into the binder.

13               Director, I'll give you a copy as well.

14          THE HEARING OFFICER:  Thank you.

15               (Exhibit 1095 marked.)

16          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, do you

17   recognize this document?

18          A.   Yes.

19          Q.   Is this a document you created?

20          A.   Yes.

21          Q.   I see it's labeled "Estimated benefit to

22   Curren Tunnel for mitigation activities."  And the top

23   section of it, anyways, relates to recharge through

24   what's identified American Falls, Big Wood, North Side,

25   and Southwest.
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 1               Are those referring to the canal companies

 2   we've been discussing:  American Falls Reservoir

 3   District No. 2, Big Wood Canal Company, North Side

 4   Canal Company, and then Southwest Irrigation District?

 5          A.   Yes.

 6          Q.   And what do these figures for recharge for

 7   the years 2005 to 2013, what do those figures show and

 8   where did they come from?

 9          A.   These are meant to be a very

10   reconnaissance-level estimate, mainly to just get sort

11   of an order of magnitude idea of what the potential

12   benefits might be at Rangen from all of the recharge

13   activities that have gone on.

14          Q.   And --

15          A.   And the -- okay.  Go ahead.

16          Q.   I apologize.  These were generated by

17   running the Eastern Snake Plain Aquifer model?

18          A.   Yes.  Well, actually, we used the

19   steady-state response functions from the ESPAM-2.1.

20          Q.   Okay.  And do these figures reflect the

21   total modeled benefit to the Rangen cell, or the

22   63 percent portion that's attributed to the Curren

23   Tunnel?

24          A.   These would reflect the 63 percent portion.

25          Q.   You explained that this was kind of a
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 1   reconnaissance-level evaluation.

 2               Could you elaborate on that.

 3          A.   Well, to get a precise evaluation of the

 4   benefit of any particular recharge activity requires

 5   knowing exactly how much water was put into which model

 6   cell and in which month.  And then we could actually

 7   run the model and determine what the benefit is.

 8               This is a very gross estimate, just based

 9   on the total recharge diversions from Milner

10   distributed over the canal systems --

11          Q.   Okay.

12          A.   -- and then calculated on a steady-state

13   basis.

14          Q.   Is there a reason you didn't do the final

15   or complete model run that you just referred to could

16   be done?

17          A.   Just there was not time.

18          Q.   If the Department -- if Department

19   personnel were to take the recharge data from the

20   spreadsheets that we've just admitted into evidence,

21   could they perform a model run to more accurately

22   calculate the effects on the Curren Tunnel?

23          A.   Yes.

24          Q.   Okay.  Let's shift gears just a little bit.

25   You also mentioned that -- or pointed out that
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 1   Ms. Sukow's calculation of mitigation activities did

 2   not include recharge through the Sandy Pond.  And,

 3   Dr. Brendecke, you were here during prior testimony

 4   about recharge occurring through the Sandy Pond.

 5               Do you have any reason to believe from your

 6   evaluation of IGWA's mitigation plan that recharge is

 7   occurring through the Sandy Ponds?

 8          A.   Yeah, I believe that there is recharge that

 9   occurs there.

10          Q.   What leads you to that belief?

11          A.   The magnitude of the discharges into the

12   Sandy Ponds.

13          Q.   Have you reviewed the North Side --

14          A.   I visited the Sandy Ponds myself.

15          Q.   Okay.  You've seen them in person?

16          A.   Yes.

17          Q.   Have you reviewed the North Side Canal

18   Company data of discharges into the Sandy Ponds?

19          A.   Yes.

20          Q.   Could you please turn to Exhibits 1032 and

21   1033.

22               Director, I'll note that Exhibit 1022 is --

23   was a deposition exhibit in Mr. Hansten's deposition,

24   as was Exhibit 1033.  They've been admitted into the

25   record by stipulation and reflect the North Side Canal
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 1   Company diversions to the Sandy Pond.

 2               Dr. Brendecke, have you reviewed these

 3   exhibits?

 4          A.   Yes.

 5          MR. MAY:  Can I interrupt just for a second, TJ.

 6   I think you said 1032 the first time and 1022 the

 7   second time, unless I misheard.

 8          MR. TJ BUDGE:  Yeah.  We're referring to

 9   Exhibits 1032 and 1033.

10          Q.   Have you seen these documents?

11          A.   Yes.

12          Q.   And you understand that these reflect North

13   Side diversions into the Sandy Ponds?

14          A.   Yes.

15          Q.   And you mentioned that this diversion data

16   leads you to believe there's recharge occurring in

17   those ponds.

18               Could you elaborate upon that.

19          A.   Well, if you look at just, for example, the

20   first table in Table 1 in 1032, you'll see that there

21   are many days when the average flow into the ponds is

22   in the neighborhood of 30 to 40 cfs.

23               And we have heard testimony that diversions

24   from the Sandy Pipeline are maybe on the order of 6 to

25   8 cfs, that there's little or no spill from the Sandy
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 1   Ponds into the old wasteway down into the river.  So

 2   the rest of this water has to either evaporate or go

 3   into the ground.

 4          Q.   Have you attempted to determine whether

 5   recharge that occurs in the Sandy Ponds would have any

 6   impact on the flows at Rangen?

 7          A.   Yes.  Again, I did -- again, it is meant to

 8   be an order of magnitude estimate.  I just put these

 9   Sandy Pond deliveries into the same analysis, as for

10   these other recharge activities, and calculated the

11   benefit to the Curren Tunnel.

12          Q.   Okay.  It looks like you're looking at

13   Exhibit 1095.

14          A.   Yes.

15          Q.   And there is a portion of that exhibit that

16   says "Sandy Ponds."  And it's got figures for 2005

17   through 2013.

18               So explain again what these figures

19   represent.

20          A.   These would be the steady-state flow

21   increases at the Curren Tunnel from the recharge

22   amounts that -- the deliveries that occurred into the

23   Sandy Pond without regard to other diversions and

24   deliveries from the Sandy Pond.

25          Q.   So were these gleaned, then, from taking
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 1   the North Side Canal Company diversions to the Sandy

 2   Pond and then treating those as how to present a

 3   recharge in the ponds?

 4          A.   Yes.  I just assumed they all became

 5   recharge.  I was just trying to get a rough idea --

 6          Q.   Okay.  And --

 7          A.   -- if it's a negligible number or not.

 8          Q.   And what would the Department need to do to

 9   have an accurate calculation or a more accurate

10   calculation of the effects of recharge in the Sandy

11   Ponds on the Curren Tunnel?

12          A.   They'd have to account for the deliveries

13   from the Sandy Ponds and evaporation from the Sandy

14   Ponds.  Those are the other two ways water can get out,

15   besides seeping into the aquifer.

16          MR. TJ BUDGE:  Okay.  I would offer Exhibit 1095

17   into evidence.

18          THE HEARING OFFICER:  Mr. May.

19          MR. MAY:  I would object on the basis of

20   foundation.  Also relevance, but foundation.  There's

21   simply no -- there's no foundation that's been laid as

22   to where the numbers came from, for instance, in that

23   upper portion of the table.

24               And I guess maybe -- can I ask a couple of

25   questions in aid of an objection as well?
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 1          THE HEARING OFFICER:  Yes.

 2   

 3                    VOIR DIRE EXAMINATION

 4   BY MR. MAY:

 5          Q.   Dr. Brendecke, following up on something

 6   that Mr. Lemmon asked you earlier, you indicated that

 7   at least for a portion of the North Side deliveries

 8   that we were looking at at that previous exhibit you

 9   didn't know whether you could distinguish between those

10   North Side numbers and the Sandy Pond.

11               Is there duplication here between the Sandy

12   Pond and North Side?

13          A.   The numbers under "North Side" at the top

14   of the table are based on the headgate diversions of

15   recharge water at Milner.

16          Q.   So is this -- Dr. Brendecke, is this

17   incidental recharge of some kind, as opposed to

18   specific recharge?

19          A.   Which?

20          Q.   The numbers that you've got on

21   Exhibit 1095.

22          A.   No.  The numbers from the top part of the

23   table are all from managed recharge activities.

24          Q.   Okay.  And earlier in response to a

25   question from Mr. Lemmon, you had indicated that with
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 1   regard to some specific quantities of water, managed

 2   recharge that you were accounting for under North Side,

 3   Mr. Lemmon asked you whether or not those were the same

 4   water that went into the Sandy Pipeline.

 5               And so I'm wondering if you've got

 6   duplication potentially here between North Side and

 7   Sandy Ponds.

 8          A.   The -- well, it's given that the managed

 9   recharge by North Side is undertaken at a time when the

10   goal was to get all of it into the aquifer.  I'd be

11   surprised if any of those diversions showed up as waste

12   spills into the Sandy Pond.

13          Q.   But you don't know?

14          A.   But I can't say that it's completely

15   impossible.  I think it would be highly unlikely.

16          Q.   What is the relationship between the

17   numbers that you've got here across the top and the

18   table that we've previously looked at, which is

19   Exhibit, I believe, 1091, if any?

20          A.   1091 is the -- sort of the recharge inputs.

21   And this table is sort of the recharge outputs, if you

22   want to think of it that way.

23          Q.   So when we're looking at this table versus

24   1091 --

25          MR. TJ BUDGE:  Director, I need to interrupt.
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 1               This is a questioning in aid of an

 2   objection that certainly appears to be

 3   cross-examination of the witness.  If there's an

 4   objection to the foundation for Exhibit 1095, he can

 5   certainly inquire in that regard.  But it seems that

 6   we're into cross-examination here.

 7          MR. MAY:  Can I respond, Director, at all?

 8          THE HEARING OFFICER:  Sure.

 9          MR. MAY:  I guess I would just say, then, that

10   my basis is lack of foundation.  There's no showing

11   really as to how this was created, and there's been no

12   showing that this was related to IGWA.  It's not IGWA

13   water, based on the previous table that we looked at.

14          THE HEARING OFFICER:  Okay.  Give me just a

15   minute.

16               Okay.  Well, based on Dr. Brendecke's

17   testimony about the general nature of this estimated

18   benefit, lack of evidence about what technical rigor

19   went into this analysis, and in fact lack of individual

20   information about the individual components, and

21   particularly about Sandy Ponds, which essentially

22   assumes that all water in the Sandy Ponds was recharged

23   and describes a benefit for it, the value of this

24   exhibit is less than the confusion that it causes.

25               And I'll exclude this from evidence,
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 1   Mr. Budge.  I don't think it has any value.

 2          MR. TJ BUDGE:  Director, may I ask --

 3          THE HEARING OFFICER:  And I think it's

 4   misleading.  I think all of those things.  Okay.

 5          MR. TJ BUDGE:  May I ask a few more questions?

 6          THE HEARING OFFICER:  Of Mr. Brendecke?

 7          MR. TJ BUDGE:  Yeah.

 8          THE HEARING OFFICER:  Sure.

 9          MR. TJ BUDGE:  I'd like to make an offer of

10   proof.

11          THE HEARING OFFICER:  That would be fine.

12   

13                CONTINUED DIRECT EXAMINATION

14   BY MR. TJ BUDGE:

15          Q.   Dr. Brendecke, we've previously reviewed

16   Exhibits 1090, 1092, and 1094.  These were spreadsheets

17   that you obtained from the Department of Water

18   Resources or the Water Resource Board --

19          A.   Yes.

20          Q.   -- of the recharge activities accounted for

21   by the State.

22          A.   Yes.

23          Q.   As far as you know, does the State keep an

24   accurate accounting of the recharge activities that it

25   performs?
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 1          A.   I believe so, yes.

 2          Q.   Did you take the State's recharge data and

 3   run that through the model to determine the effect of

 4   recharge on flows at the Curren Tunnel?

 5          A.   Yes.

 6          Q.   And does Exhibit 1095, the top portion

 7   relating to recharge, does that reflect the modeled

 8   benefits to the Curren Tunnel, recognizing that time

 9   constraints prevented you from spatially identifying

10   each cell the recharge actually occurred?

11          MR. MAY:  Mr. Director, I'm assuming that my

12   previous objection still stands to this?

13          MR. TJ BUDGE:  Sure.  I'm making an offer of

14   proof.

15          MR. MAY:  Okay.

16          MR. TJ BUDGE:  And when I'm done, you can raise

17   your objection again.

18          THE HEARING OFFICER:  Sure, Mr. May.

19               Go ahead, Mr. Budge.

20          Q.   (BY MR. TJ BUDGE):  Does Exhibit 1095, the

21   top portion relating to recharge, does that reflect

22   your taking the State's recharge data, plugging it into

23   the model, and calculating the accrual to the Curren

24   Tunnel?

25          A.   Yes.
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 1          Q.   And you explained forthrightly that you did

 2   not have the data on each cell the recharge occurred,

 3   and so you were required to make an assumption that it

 4   was just spatially distributed equally; is that right?

 5          A.   I believe I said that, yes.  That's what I

 6   did.

 7          MR. TJ BUDGE:  Director, I'd initially offer the

 8   top portion of Exhibit 1095 as an accurate model

 9   calculation of the effects of recharge that has in fact

10   occurred on the Curren Tunnel.  I don't think there's

11   any confusion in what's happened.  And we've

12   acknowledged and not tried to hide the fact that we've

13   had to assume equal spatial distribution.

14          MR. MAY:  Director?

15          THE HEARING OFFICER:  Mr. May.

16          MR. MAY:  I would have the same basic objection.

17   I do have one further question, if I can, here as a

18   clarification.

19          THE HEARING OFFICER:  Okay.  One question.

20   

21                    VOIR DIRE EXAMINATION

22   BY MR. MAY:

23          Q.   Dr. Brendecke, you indicated in response to

24   a question from Mr. Budge just now that you had run the

25   numbers in the upper table through the model.  I
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 1   thought earlier you said that you were basing this upon

 2   response functions.

 3          A.   Yes.  I used the response functions for the

 4   steady-state model.  It would be the same result.

 5          MR. MAY:  I would renew my objection, Director.

 6          THE HEARING OFFICER:  Okay.  Mr. Budge, I'll

 7   revise my ruling.  I will accept the first portion of

 8   1095 into the record, but also state that because of

 9   the general nature of the model simulation that it --

10   the product has diminished both in the general way in

11   which the model was run, but also in the amalgamation

12   of all of the numbers together that were diverted.  It

13   has diminished value to me as a fact finder.  So I'll

14   accept the top numbers.  But I'll still reject the

15   bottom.

16               Now, if you want to pursue an offer of

17   proof relating to the Sandy Ponds, I'm willing to hear

18   it.

19          MR. TJ BUDGE:  Yes, I will do that, and I

20   appreciate that opportunity.  I will point out that

21   that -- well, I'll move on to the Sandy Ponds.

22          THE HEARING OFFICER:  Okay.

23               (Exhibit 1095 received.)

24   ///

25   ///
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 1                CONTINUED DIRECT EXAMINATION

 2   BY MR. TJ BUDGE:

 3          Q.   Before I get to the Sandy Ponds,

 4   Dr. Brendecke, you testified that because of the time

 5   constraints in the short time frame preparing for this

 6   hearing you were unable to perhaps do the perfect model

 7   analysis where you gathered the data for where the

 8   recharge occurred.

 9               Could the Department, as the keeper of this

10   data, do they have the data and the capability to run

11   the model to have perhaps what you would characterize

12   as a more accurate evaluation of the effects of

13   recharge?

14          A.   I believe so.

15          Q.   And I'll note, Director, there are legal

16   issues as to how much credit people get and private

17   funding of that nature.  We recognize that.

18               Let me ask again about the Sandy Pond, just

19   to clarify.

20               You're not representing -- it's not your

21   testimony that the Sandy Ponds figure shown on

22   Exhibit 1095, you're not testifying that those are in

23   fact the accrued benefit to the Curren Tunnel, are you?

24          A.   No.

25          Q.   Did I understand your testimony correctly
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 1   that you're pointing out that recharge that occurs in

 2   the Sandy Ponds does in fact affect water flows from

 3   the tunnel?

 4          A.   Yes.  Based on the model, it does.

 5          Q.   And your testimony was that given time

 6   constraints you were unable to perhaps do the full

 7   analysis that you would have liked, but that that could

 8   be done by the Department by deducting the diversions

 9   through the Sandy Pipe and evaporation and the other

10   diversion by Mr. Morris; is that right?

11          A.   Yes.

12          Q.   So you're not purporting that 1095 is in

13   fact the benefit to the Curren Tunnel, your testimony

14   is that this is representative that there is benefit

15   and that some further analysis could be done by the

16   Department to more accurately determine that benefit?

17          MR. MAY:  Objection.

18          THE WITNESS:  That's correct.

19          MR. MAY:  I tried to hold off on this for a

20   while.  But it's leading, Director.

21          MR. TJ BUDGE:  With those qualifications --

22          THE HEARING OFFICER:  Just a moment, Mr. Budge.

23               I'll allow the testimony in.  But,

24   Mr. Budge, you are leading the witness.

25          MR. TJ BUDGE:  With those qualifications and
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 1   clarifications, Director, I would offer the bottom

 2   portion of Exhibit 1095 referring to the Sandy Ponds.

 3          THE HEARING OFFICER:  And I won't change my

 4   ruling related to the admission of the conclusions by

 5   Dr. Brendecke related to recharge into the Sandy Ponds.

 6   Whether the Department can conduct the analysis or not,

 7   this particular analysis is inaccurate enough that the

 8   value of having it in the record is not worth it based

 9   on the confusion that having the numbers in the record

10   would cause.

11          MR. TJ BUDGE:  Fair enough.

12          THE HEARING OFFICER:  I'm not allowing it into

13   the record.

14          MR. TJ BUDGE:  As a matter of housekeeping, we

15   will need to strike that portion of the exhibit.  It

16   can be redacted electronically or manual, whichever you

17   prefer here.

18          THE HEARING OFFICER:  Well, the other

19   alternative, I guess, Mr. Budge, I don't necessarily

20   want to make your case, but you did talk about making

21   an offer of proof.  And I suppose it could be -- remain

22   in the record just as you had suggested, but with the

23   ruling that it is not part of the record, even though

24   it remains as within the documents.

25          MR. TJ BUDGE:  Okay.  That would be our

0464

 1   preference, recognizing that it's not part of the

 2   evidence you'll rely on in your decision.

 3          THE HEARING OFFICER:  Mr. May.

 4          MR. MAY:  I don't have anything beyond just to

 5   renew our objection that there's just no foundation

 6   that this is even IGWA water.  I mean it's a vast

 7   departure to even consider water that's not owned by

 8   IGWA.  And beyond that, I don't have anything to add.

 9          THE HEARING OFFICER:  You understand, though,

10   that as the fact finder I will not consider this

11   information in reaching a decision.

12          MR. MAY:  I do.

13          THE HEARING OFFICER:  Okay.  Mr. Lemmon,

14   anything further?

15          MR. LEMMON:  Yeah, I would agree with what

16   you've proposed.

17          THE HEARING OFFICER:  Okay.  All right.  Thank

18   you.

19               Mr. Budge.

20          MR. TJ BUDGE:  Sure.  Thank you, Director.

21          Q.   Dr. Brendecke, could you turn to

22   Exhibit 1088.

23               Am I correct in understanding this is a map

24   that you created?

25          A.   Yes.
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 1          Q.   And what does it depict?

 2          A.   It shows, with the aerial photo background,

 3   the area around Rangen and the Sandy Ponds.  And

 4   printed on that are steady-state response functions for

 5   the model cells in that area.  There's a white box

 6   around the cell that contains Rangen and an oval around

 7   the cells in the area of the Sandy Ponds.

 8          Q.   And the Curren Tunnel is located in what's

 9   identified as the Rangen model cell?

10          A.   Yes.

11          Q.   So essentially this shows the spatial

12   relationship or the proximity between the ponds and the

13   Rangen model cell; is that correct?

14          A.   That's correct.  A portion of the ponds are

15   in the cell immediately adjacent to Rangen, and a

16   portion of the ponds are in the next further southeast

17   cell.

18          Q.   Okay.  And then the -- this also depicts

19   the Great Rift trim line, I understand.

20               Is that the yellow line?

21          A.   Yes.  But it's the edge of the model here,

22   too, basically.

23          MR. TJ BUDGE:  Okay.  I'd offer Exhibit 1088.

24          MR. MAY:  Director, I would object on the basis

25   of relevance.  It seems like this is tending to go
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 1   towards the last exhibit that we have.  And again,

 2   there's simply no basis for any credit for water that

 3   IGWA does not own, and there's been no evidence that

 4   they own any water related to the Sandy Ponds other

 5   than 14 shares.

 6          THE HEARING OFFICER:  You're not questioning the

 7   accuracy of any of the information on the map, are you,

 8   Mr. May?

 9          MR. MAY:  I don't have any basis for an

10   objection based on the accuracy of the map and the

11   locations of things, no.

12          THE HEARING OFFICER:  It doesn't portend to

13   state anything other than the information on the map.

14          MR. MAY:  Right.  Which is why the objection is

15   based upon its relevance, without some kind of

16   explanation what that would be.

17          THE HEARING OFFICER:  Well, maybe foundational.

18               Mr. Lemmon, do you have any objections to

19   its submission?

20          MR. LEMMON:  No.

21          THE HEARING OFFICER:  Okay.  The document marked

22   as Exhibit 1088 is received into evidence.

23               (Exhibit 1088 received.)

24          MR. MAY:  I'm sorry Director, I missed it.

25               Did you say it was admitted?
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 1          THE HEARING OFFICER:  It is received, yes.

 2          MR. MAY:  Okay.  Sorry about that.

 3          MR. HAEMMERLE:  Which one was that again?

 4          THE HEARING OFFICER:  1088.

 5               Is that right, TJ?

 6          MR. TJ BUDGE:  That's correct.

 7          MR. HAEMMERLE:  1098?

 8          MR. TJ BUDGE:  1088.

 9          THE HEARING OFFICER:  1088.

10          MR. HAEMMERLE:  Okay.  Sorry.

11          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, I'd like

12   to turn to the Sandy Pipe, which there was a

13   considerable amount of discussion about this morning.

14               Are you familiar with the Sandy Pipe?

15          A.   Yes.

16          Q.   While you've got your exhibits there,

17   please turn to 1081.  You'll see a map there that has

18   the AMEC logo on it.

19               Is this a map that you created?

20          A.   Yes.

21          Q.   And there's a depiction of the Sandy

22   Pipeline.

23               Does that roughly approximate your

24   understanding of the location of the pipe?

25          A.   Yes, it's relatively accurate.
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 1          Q.   And I see the Sandy Ponds identified on

 2   that map as well.

 3          A.   Yes.

 4          Q.   And I suppose the advantage of this map

 5   over the map provided by Mr. Morris is that we do have

 6   real clear quarter-section lines?

 7          A.   Yes.

 8          MR. TJ BUDGE:  I would offer Exhibit 1081 into

 9   evidence.

10          THE HEARING OFFICER:  Mr. May?

11          MR. MAY:  No objection.

12          THE HEARING OFFICER:  Mr. Lemmon?

13          MR. LEMMON:  No objection.

14          THE HEARING OFFICER:  Okay.  The document marked

15   as Exhibit 1081 is received into evidence.

16               (Exhibit 1081 received.)

17          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, there's

18   been considerable testimony about how the Sandy Pipe

19   benefits Rangen.  And I'm not going to belabor that

20   issue here.  But I did think, given your expertise in

21   water rights analysis, that it may be helpful for you

22   to provide a brief explanation of how that benefit

23   would be calculated.

24          A.   The -- one of the primary purposes, at

25   least of the Sandy Pipeline in my understanding, is to
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 1   deliver water to users that would otherwise divert

 2   discharge from the Curren Tunnel under rights that are

 3   senior to Rangen.  And so the pipeline permits delivery

 4   of water to those senior users so that they don't have

 5   to divert discharge from the tunnel.  And that water

 6   can then be made available to Rangen.

 7          Q.   In Idaho we have a term we refer to as an

 8   exchange of water.

 9               Is that one you're familiar with?

10          A.   Yes.

11          Q.   And my understanding of an exchange is that

12   you take water from one source in exchange for another.

13               Is that essentially what the Sandy Pipe

14   allows?

15          A.   Yes.

16          Q.   And so in trying to determine the amount of

17   that -- of the water exchanged or the potential

18   mitigation credit, how would that be done?

19          A.   Well, you basically have to know what the

20   senior users would have diverted from the tunnel but

21   for the pipeline.  So it would be limited to the amount

22   of their water rights and the amount of flow in the

23   tunnel, and the amount of water that they used from the

24   pipeline, the smaller of those things.

25          Q.   Okay.  Let's see if I understand you
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 1   correctly.

 2               The credit to juniors, as regards the Sandy

 3   Pipe, cannot exceed the total discharge from the

 4   tunnel?

 5          A.   Right.

 6          Q.   And it cannot exceed the amount of water

 7   authorized under the senior water rights from the

 8   tunnel?

 9          A.   Right.

10          Q.   And it cannot exceed the amount of water

11   used to irrigate from the Sandy Pipe?

12          A.   Right.

13          Q.   And those, then, would form the sideboards

14   of the credit calculation?

15          A.   Yes.

16          Q.   Are you familiar with the measuring devices

17   currently in place to do those types of calculations?

18          A.   Generally, yes.

19          Q.   What devices are you aware of?

20          A.   There's a meter inside the Curren Tunnel

21   that measures flows in the corrugated pipe that are not

22   carried in the white PVC pipe that lies at the bottom

23   of the corrugated pipe.  There's not a meter on the PVC

24   pipe.  So we don't really have a consistent and

25   reliable measurement of the total water coming out of
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 1   the tunnel.

 2               There's a measurement -- my understanding,

 3   there's a measurement of what goes into the Sandy

 4   Pipeline, but not a measurement of what's taken out at

 5   various locations or discharged into the Curren Ditch.

 6   So there's a need for some additional measuring devices

 7   to make this work.

 8          Q.   Am I understanding your testimony to be,

 9   then, that the -- there needs to be -- in your opinion,

10   there should be some measurement of the water that's

11   diverted through the white pipe?

12          A.   Yes.

13          Q.   And also the discharge from the Sandy Pipe?

14          A.   Well, if we knew what was being discharged

15   from the Sandy Pipe, then we could ensure ourselves

16   that the water rights at the Curren Tunnel were not out

17   of priority because of diversions, water rights in the

18   Curren Ditch.

19          Q.   All right.  And I think this refers to

20   Mr. Erwin's testimony that there needs to be at least

21   15 second-feet in the Curren Ditch to avoid a priority

22   call against the Curren Tunnel irrigation rights.

23          A.   Yes.  Right now the measurement point in

24   the Curren Ditch is upstream of where the pipeline

25   discharges into the ditch.
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 1          Q.   Okay.  And so when Mr. Erwin provided data,

 2   the Curren Ditch measurements, it did not account for

 3   any water that may have been entering the ditch from

 4   the Sandy Pipe?

 5          A.   That's right.

 6          Q.   Okay.  I don't have any further questions

 7   regarding the Sandy Pipe and how that mitigation credit

 8   would be calculated.  Let's turn next in the mitigation

 9   plan to the portion referring to the assignment of

10   water right 36-16976.

11               Have you reviewed this portion of the

12   mitigation plan, Dr. Brendecke?

13          A.   Yes.

14          Q.   Are you familiar with the water right

15   application that the districts had filed, No. 36-16976?

16          A.   Yes.

17          Q.   What's your understanding of how the

18   assignment of this water right would benefit Rangen as

19   far as deliveries of water?

20          A.   It would make available to Rangen the water

21   that is presently available at this point of diversion.

22          Q.   Are you familiar with the Rangen facility?

23          A.   Yes.

24          Q.   Have you visited it?

25          A.   Yes, on a couple of occasions.
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 1          Q.   Okay.  Which of the Rangen fish-rearing

 2   facilities is this water available to?

 3          A.   The large raceways and the CTR raceways.

 4   It's available to all the raceways if they wanted to

 5   pump it from the creek, but it's available by gravity

 6   to the large raceways and the CTR.

 7          Q.   Okay.  So if this water right were assigned

 8   to Rangen, they could immediately take water into the

 9   large and CTR raceways by gravity flow?

10          A.   Yes.

11          MR. MAY:  Objection.  Lack of foundation.  This

12   water right has not been granted.  There's no

13   foundation with regard to what this water right is or

14   would be.

15          THE HEARING OFFICER:  It's foundational.

16   Overruled.

17          Q.   (BY MR. TJ BUDGE):  And you mentioned that

18   if they wanted to use this water in the small raceways

19   that would require some type of pumping station?

20          A.   Yes.

21          Q.   And explain why that would require some

22   pumping.

23          A.   The small raceways are at a higher

24   elevation than the creek at this point.

25          Q.   From an engineering standpoint, would it be
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 1   difficult to pump water from Billingsley Creek to the

 2   small raceways?

 3          A.   No.

 4          Q.   If you'll turn to Exhibit 1051.

 5   Dr. Brendecke, this is a memo to you from a Coleman

 6   Miller.

 7               Who is Mr. Miller?

 8          A.   He's an employee of AMEC.

 9          Q.   And when was this memo generated?  I see it

10   dated December 3rd, 2012.  Could you provide some

11   background for this memo, why it was generated.

12          A.   This was generated in preparation for

13   the -- the hearing, the previous hearing.  I've lost

14   track of when that was.  I guess it was last May.

15          Q.   What does this memo explain?

16          A.   It's basically a reconnaissance-level

17   assessment of what would be required to pump water from

18   Billingsley Creek into the small raceways in order to

19   make sure those raceways had an adequate supply to

20   fully function.

21          Q.   Okay.  And if I look at these bullets under

22   the design assumptions, the fourth bullet explains that

23   the bottom of the streambed is approximately 10 feet

24   below the small raceway elevation.

25               Is that your understanding of the amount of

0475

 1   lift that would be required to pump water into the

 2   small raceways?

 3          A.   Well, the lift is a function of the

 4   elevation difference and the energy loss in the

 5   pipeline from moving water through it.  So the total

 6   lift is the dynamic head that's shown in this table

 7   down here.

 8          Q.   And if you'll turn to Exhibit 1052 on the

 9   next page.  I see some design labeled "Small raceway

10   pump station conceptual design."

11               Was this also prepared by Mr. Miller?

12          A.   Yes.

13          Q.   Was it prepared in conjunction with his

14   memo to you --

15          A.   Yes.

16          Q.   -- that you just mentioned?

17          A.   Yes.

18          Q.   And just explain briefly what is shown on

19   Exhibit 1052.

20          A.   It's -- it shows on the -- the photograph

21   shows -- is an aerial photo of the area of Billingsley

22   Creek at the head end of the Rangen hatchery.  The two

23   small, black boxes shown, one is labeled "Existing

24   diversion," and that's the one that goes to the large

25   raceways and the CTR.
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 1               And then right across on the opposite side

 2   of the creek is a small box that would represent the

 3   pump station that's conceptualized here and a pipeline

 4   going to the left where there's a box drawn around the

 5   small raceways.

 6          Q.   From an engineering standpoint, how

 7   difficult would it be to implement a pump station of

 8   this nature?

 9          A.   I don't think it would be difficult at all.

10   This is a pretty small pump station.

11          Q.   Is this something that Rangen could have

12   done in the past had they decided they wanted to pump

13   water from the creek to the small raceways?

14          A.   I would certainly think so.

15          Q.   So is it fair to say your testimony is that

16   Rangen could use water immediately out of Billingsley

17   Creek, either through the Bridge Diversion to the large

18   and CTR raceways, or if they desired to pump in the

19   small raceways they could do that in relatively short

20   order?

21          A.   I believe so, yes.

22          Q.   Do you know whether there's water in

23   Billingsley Creek to be pumped to the small raceways or

24   delivered to the large and CTR raceways?

25          A.   It certainly seems that way.  The USGS
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 1   records for flows in the creek downstream of Rangen are

 2   substantially higher than the measured flows from the

 3   tunnel.

 4          Q.   How far downstream?

 5          A.   That would be just downstream of the CTR

 6   raceways.

 7          Q.   Okay.  You're referring, then, to the

 8   measurements that there was a lot of testimony about at

 9   the prior delivery call hearing?

10          A.   Yes.  Rangen also measures discharge from

11   the CTR raceways and over a small weir on Billingsley

12   Creek.  And those numbers also show that there's a lot

13   more water there than what comes out of the tunnel.

14          Q.   Okay.  And we might just real briefly turn

15   to Exhibit 1026.

16          MR. HAEMMERLE:  Excuse me, TJ.  What was that

17   again?

18          MR. TJ BUDGE:  1026.

19               And I would offer Exhibits 1051 and 52 --

20   1051 and 1052 into evidence.

21          MR. MAY:  No objection.

22          THE HEARING OFFICER:  Mr. Lemmon?

23          MR. LEMMON:  No objection.

24          THE HEARING OFFICER:  Documents marked as

25   Exhibits 1051 and 1052 are received into evidence.
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 1               (Exhibits 1051 and 1052 received.)

 2          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, I see

 3   you've got before you Exhibit 1026.  And you may

 4   remember this morning Mr. Erwin testifying about these

 5   being measurements at the Curren Ditch.

 6               Are you familiar with the Curren Ditch?

 7          A.   Yes.

 8          Q.   What's the location of the Curren Ditch

 9   relative to Rangen?

10          A.   It's downstream of Rangen, downstream of

11   the CTR raceway discharge.

12          Q.   Are there any diversions between the CTR

13   discharge and the Curren Ditch diversion point?

14          A.   Not that I could see when I was there.

15          Q.   From a hydrologic standpoint, is it

16   reasonable to assume, then, that there's at least in

17   the Billingsley Creek the same amount or close to the

18   same amount of water that's reflected in these Curren

19   Ditch diversions?

20          A.   Yes.

21          Q.   Let me ask you about improving the Curren

22   Tunnel, which is the next item, the next mitigation

23   solution in IGWA's mitigation plan.  There was some

24   testimony earlier today about just removing debris and

25   rock and things like that from tunnels, and that that
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 1   may have some type of benefit.

 2               But I wanted to ask you, are there other

 3   ways of improving the tunnel that you're aware of that

 4   could also increase the amount of groundwater that

 5   discharges from the tunnel?

 6          A.   Well, the tunnel was created to access

 7   water from the aquifer.  I'm presuming if one deepened

 8   it or went farther into the aquifer, one could get

 9   additional water, or widened it, perhaps.

10          Q.   Can you explain how deepening the tunnel or

11   enlarging it or widening it would cause additional

12   water to flow into the tunnel.

13          A.   Well, a couple of different things could

14   happen.  You might well intercept a flow path, a lava

15   tube or a set of fractures that are carrying water.

16   But more generally, you would be able to establish a

17   steeper hydraulic gradient between the water table and

18   the tunnel itself.  And that would draw more water.

19          Q.   And what do you mean when you refer to a

20   steeper hydraulic gradient?  What is that?

21          A.   The slope of the -- groundwater moves

22   because there's a hydraulic gradient, a slope to the

23   water table.

24               By putting the head of the tunnel farther

25   into the aquifer, you would shorten the horizontal

0480

 1   distance between any given point in the aquifer and the

 2   tunnel itself, which is open-channel flow, so it's

 3   basically -- the tunnel outlet elevation is essentially

 4   equal.  It stays the same.  The tunnel is more or less

 5   horizontal.

 6               So you would create a steeper hydraulic

 7   gradient.  And that would cause more water to flow into

 8   the tunnel, given the same hydraulic conductivity.

 9          Q.   Okay.  This leads to the next question:  If

10   the pumpers were to undertake an improvement of this

11   nature to increase the amount of water available to

12   Rangen, how could we figure out the extent of the

13   benefit from deepening the tunnel or widening the

14   tunnel?

15          MR. MAY:  Objection on the basis of relevance to

16   this.  I'm not sure I understand why IGWA is proposing

17   or attempting to get credit with regard to projects

18   that Rangen could do themselves if they were feasible.

19          THE HEARING OFFICER:  Well, Mr. May, this is one

20   of the nine listed proposals.  I dismissed two of them.

21   And either constructing or improving a horizontal

22   tunnel into the aquifer was one of those that I

23   allowed -- that I stated I would allow testimony

24   regarding.  And Dr. Brendecke is an expert, and

25   Mr. Budge has posed a hypothetical set of facts to him.
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 1               So overruled.

 2          THE WITNESS:  You'll have to repeat the

 3   question.

 4          MR. TJ BUDGE:  Reporter, will you please read

 5   the question.

 6               (The record was read as follows:

 7               "QUESTION:  If the pumpers were to

 8          undertake an improvement of this nature to

 9          increase the amount of water available to

10          Rangen, how could we figure out the extent of

11          the benefit from deepening the tunnel or

12          widening the tunnel?")

13          THE WITNESS:  Short of actually doing it and

14   measuring what you got compared to what was there

15   before, probably the most expedient thing to do would

16   be to try to do some sort of a small-scale model of

17   that area, perhaps informed by a few boreholes to get a

18   little bit better detail of the geology immediately

19   upstream of the tunnel.  I believe Mr. Hinckley talked

20   about such a small-scale model in his report.

21          Q.   (BY MR. TJ BUDGE):  Could you turn to

22   Exhibit 1062.  And once you find that, if you'll turn

23   to the back.  There's a series of figures, and I'd like

24   you to turn to Figure 12.

25               You mentioned Mr. Hinckley discussing a
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 1   model of a tunnel and how you could, in this case,

 2   model -- create a model to try to determine the effect

 3   of extending or enlarging the tunnel.

 4               Does this Figure 12, the portion -- relate

 5   to the portion of Mr. Hinckley's report that you're

 6   referring to?

 7          A.   Yes.

 8          Q.   And can you explain further how a model of

 9   this nature could predict the effects of improving the

10   Curren Tunnel, for example.

11          A.   Well, I believe Mr. Hinckley's example was

12   to demonstrate the effect of putting in the tunnel

13   versus having just a surface outlet for the spring.

14   And in this schematic the green -- there's a very

15   small-scale model in this.

16          MR. MAY:  Director, I'm going to object to this

17   on the basis of lack of foundation.  He seems to be

18   testifying as to what Mr. Hinckley might say if he were

19   here.  Lack of foundation.

20          THE HEARING OFFICER:  I guess my concern,

21   Mr. Budge, is that we're referring to a report by

22   Mr. Bern Hinckley.  And maybe I missed the reference by

23   Dr. Brendecke to Hinckley himself in his present

24   testimony.

25               But is this particular document in
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 1   evidence?  Where are we --

 2          MR. TJ BUDGE:  This is a report that's in

 3   evidence in the prior delivery call case.  And what I

 4   asked Dr. Brendecke, as a hydrologist and modeler, if

 5   there's a way to model the effects of extending the

 6   tunnel, and he said "Yes, there is, for example," and

 7   he referred to Dr. -- or Mr. Hinckley's report.

 8               I certainly think it's common for engineers

 9   to review each other's work, and I don't see any

10   problem in referring to another engineer's work on this

11   subject.

12          THE HEARING OFFICER:  Overruled.  I'll allow

13   some exploration on the subject.

14          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, are you

15   familiar with the type of model that Mr. Hinckley was

16   referring to in his report?

17          A.   Yes.

18          Q.   Can you explain how a model of that nature

19   would work.

20          A.   Well, it basically would simulate the flow

21   emanating from these drain cells under the influence of

22   a surrounding water table.  And the -- in his

23   particular example that he was using, he was trying to

24   illustrate the increase in flow that resulted from

25   constructing the tunnel in the first place, that could
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 1   have resulted from constructing the tunnel in the first

 2   place.

 3          Q.   And am I correct in understanding that

 4   you're not necessarily -- you're using this graph,

 5   Figure 12, to illustrate the type of model that could

 6   also be created to extend the tunnel, which is what

 7   we're discussing in this case?

 8          A.   Yes.  And as an example, this line of red

 9   drain cells could be made longer or bifurcated into a

10   network.

11          Q.   And then that model could predict the

12   effect of those changes by extending the tunnel or

13   bifurcating it or creating a network?

14          A.   Yeah.  You could get an estimate of what

15   additional flow might be derived.

16          Q.   Okay.  So if the pumpers were to decide to

17   undertake this type of project, they could attempt to

18   model it so they would have an idea of what kind of

19   benefits could be expected and to determine whether the

20   cost of such a project would justify those types of

21   returns.

22               Why haven't you already constructed that

23   type of model and made that analysis?

24          A.   Nobody asked me to, and I haven't had time.

25          Q.   Okay.  And then you mentioned the other
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 1   type of way to calculate the benefit would just be to

 2   do it and to compare the flows after the improvement

 3   with the flows before the improvement?

 4          A.   Right.

 5          Q.   Okay.  So it's fair to say, then, that at

 6   this point you don't have an opinion as to the amount

 7   of credit that can be expected from improving the

 8   tunnel, but you do expect that improvements would

 9   provide more water to Rangen and that the -- that that

10   could be quantified should the pumpers decide to

11   undertake that type of project?

12          A.   I think it's likely that flows could be

13   increased, and some preliminary evaluation might be

14   able to quantify that a little better.

15          Q.   Okay.  Along the same vein, let's talk

16   about the horizontal well proposal that's also in the

17   mitigation plan.

18               What have you done to evaluate whether you

19   believe it would be feasible to increase water flows at

20   Rangen by drilling a horizontal well?

21          A.   I reviewed a report, a couple of reports of

22   grant application and a report by SPF Engineering

23   that -- sort of a reconnaissance evaluation of putting

24   in a horizontal well at the Rangen facility.

25          Q.   Will you turn to Exhibit 1063 -- excuse me,
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 1   1060, and let me know whether that's the report you're

 2   referring to.

 3               And in the meantime, could we go off the

 4   record for just a moment?

 5          THE HEARING OFFICER:  Yes.

 6               (Recess.)

 7          THE HEARING OFFICER:  TJ Budge, after the

 8   midafternoon break, you may continue your examination

 9   of Dr. Brendecke.

10          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, before

11   we took our break, we were getting into the horizontal

12   well portion of our mitigation plan.  I had asked what

13   you had done to evaluate the feasibility of the well,

14   and you had mentioned that you had looked, among other

15   things, at an SPF Engineering report.  And I had asked

16   you to turn to Exhibit 1060.

17               Is that the report you were referring to?

18          A.   Yes.

19          MR. TJ BUDGE:  And for the record, this exhibit

20   is marked "Confidential."  That's from a prior

21   proceeding.  During the break the -- Rangen, the

22   opposing party, has reviewed this and determined that

23   it's not necessary to maintain confidentiality of this

24   document in this proceeding.

25               And so, Justin, why don't you confirm that
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 1   this document is not under confidentiality at this

 2   point.

 3          MR. MAY:  Yes, that is correct.

 4          THE HEARING OFFICER:  Thank you.

 5          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, what did

 6   you -- why did you review this document, and what does

 7   this -- what light does this shed on the feasibility of

 8   a horizontal well?

 9          A.   Well, the report specifically looks at a

10   horizontal well as a method of improving the

11   reliability of flows to Rangen.

12          Q.   And if you look on the -- if you look on

13   page 4 of that document, it looks like this identifies

14   a number of options for augmenting water supplies into

15   the Rangen facility, of which a horizontal well is one

16   of them.  It's identified as No. 4.

17               Do you see that?

18          A.   Yes.

19          Q.   So in terms of your present testimony at

20   the moment, you're just referring to the portion of the

21   report talking about the horizontal well.

22               And what did SPF find in terms of the

23   feasibility of drilling a horizontal well?

24          A.   Well, they found it would be feasible and

25   that it would -- they thought there was a potential
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 1   that it could significantly improve the flows.  They

 2   recommended some other testing.

 3          Q.   Okay.  And in our prior discussion about

 4   extending the Martin-Curren Tunnel and improving it,

 5   enlarging it, something of that nature, you explained

 6   that by doing that you would increase the hydraulic

 7   gradient, and that would result in more water

 8   discharging from the aquifer into the tunnel.

 9               Would drilling a horizontal well have

10   essentially the same effect?

11          A.   Yes.  It wouldn't cause water to flow into

12   the tunnel, but it would have the same effect.

13          Q.   Did SPF make any recommendation as to where

14   the horizontal well might be most effective?

15          A.   Well, they recommended that it be at an

16   elevation below the tunnel.

17          Q.   Why is that?

18          MR. MAY:  Director, is this exhibit being

19   offered in some fashion?  It seems like we're going

20   through the exhibit without having it be offered.

21          MR. TJ BUDGE:  Thank you, Justin.  That's

22   correct.

23               I would offer Exhibit 1060 into evidence.

24          THE HEARING OFFICER:  Mr. May?

25          MR. MAY:  No objection.
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 1          THE HEARING OFFICER:  Mr. Lemmon?

 2          MR. LEMMON:  No objection.

 3          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, I was

 4   asking if --

 5          THE HEARING OFFICER:  Just a minute.

 6          MR. TJ BUDGE:  I'm sorry, Director.

 7          THE HEARING OFFICER:  I haven't looked at this

 8   entire document, at least not since the previous

 9   hearing and decision.  It goes through a number of

10   alternatives, including grant applications.

11               I'm assuming that this is only offered for

12   purposes of analysis of a horizontal well, Mr. Budge.

13          MR. TJ BUDGE:  At this point.  We will have some

14   discussion about one of the other proposals in this

15   memo.

16          THE HEARING OFFICER:  But you don't intend to

17   discuss grant applications?

18          MR. TJ BUDGE:  We will discuss some of those as

19   well.  This is just one of the documents Dr. Brendecke

20   consulted in forming his own opinion that a horizontal

21   well is feasible.

22          THE HEARING OFFICER:  Okay.  Document marked

23   Exhibit 1060 is received into evidence.

24               (Exhibit 1060 received.)

25          THE HEARING OFFICER:  And you have another
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 1   document you've referred to out there, just as a

 2   reminder, Mr. Budge.

 3          MR. TJ BUDGE:  Thank you.

 4          THE HEARING OFFICER:  Document by Bern Hinckley.

 5   And I will not be so willing to accept the entire

 6   report into the record.

 7          MR. TJ BUDGE:  We'd offer into evidence

 8   Figure 12, I believe it was, from the Hinckley report

 9   at this point.

10          THE HEARING OFFICER:  Mr. May?

11          MR. MAY:  I guess I object on the basis of

12   foundation to it.

13          THE HEARING OFFICER:  Okay.  Mr. Lemmon?

14          MR. LEMMON:  I haven't had time to review, so I

15   guess I object on...

16          THE HEARING OFFICER:  Well, to the extent what

17   I'd call the drawing of a cube and a few lines and an

18   extension of some kind of tunnel into that cube has

19   value, I'll allow that particular figure into the

20   record.  Not the rest of the report.

21          MR. TJ BUDGE:  That would be fine.

22          THE HEARING OFFICER:  Okay.

23          MR. BAXTER:  Director, for clarification, what

24   was the figure number?

25          THE HEARING OFFICER:  It's Figure 12 in
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 1   Exhibit 1062.

 2               (Exhibit 1062 received.)

 3          MR. MAY:  What exhibit was that in?  1062?

 4          MR. HAEMMERLE:  1062.

 5          THE HEARING OFFICER:  1062, Figure 12.

 6          MR. TJ BUDGE:  That's correct, Figure 12.

 7          THE HEARING OFFICER:  Okay.  Mr. Budge.

 8          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, a moment

 9   ago I was asking if SPF had any recommendations

10   concerning the location of a horizontal well.

11          A.   Yes.

12          Q.   And what was your response?

13          A.   I think I said they recommended it be done

14   at an elevation below the tunnel.

15          Q.   And what's the advantage of drilling a well

16   at a lower elevation, should that be undertaken?

17          A.   Well, they -- they stated that it was --

18   would avoid possibly the risk of missing a fractured

19   basalt zone that supplies water to the tunnel and

20   getting into a richer part of the aquifer.  I think it

21   also would have the effect of steepening the hydraulic

22   gradient, as I described for the tunnel.

23          Q.   Thank you.

24               If you'll now turn to Exhibit 1061.  This

25   is identified on its face as a grant application to
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 1   evaluate the feasibility of a horizontal well in the

 2   vicinity of the Curren Tunnel submitted by Rangen, Inc.

 3               Have you reviewed this as well?

 4          A.   Yes.

 5          Q.   And is the grant application consistent

 6   with the memo we just discussed and that recommends

 7   evaluating a horizontal well as a way to increase the

 8   flow of water at Rangen?

 9          A.   Yes.

10          Q.   And if you'll turn to page 8 of that

11   exhibit.  There's some project tasks that go beyond the

12   memo we were discussing before and talk about some

13   steps you would take to evaluate the feasibility and

14   likelihood of a horizontal well being successful.  It

15   refers to well testing and aquifer testing and some

16   other measures.

17               Do you see that?

18          A.   Yes.

19          Q.   And are those things that could be done in

20   this case to further evaluate the feasibility of a

21   horizontal well?

22          A.   Yes.

23          Q.   Are these things that -- let me rephrase

24   the question.

25               What type of time frame do you think would
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 1   be required to properly evaluate the feasibility of a

 2   horizontal well before actually undertaking the

 3   construction?

 4          A.   It would probably take at least six months.

 5          Q.   And will you turn to page 13 of

 6   Exhibit 1061.

 7               Do you see the section labeled No. 7 titled

 8   "Summary discussion"?

 9          A.   Yes.

10          Q.   And the second sentence there reads, "A

11   successful horizontal well to replace decreased flows

12   to the Rangen aquaculture facility may provide a

13   long-term solution to diminished flows that are

14   constraining the Rangen aquaculture operation."  It

15   further reads, "Increasing flows to the Rangen facility

16   would provide a major benefit to other water users that

17   may be affected by decreased flows to the facility."

18               Do you agree that the drilling of a

19   horizontal well is a way to potentially have a

20   significant increase on the net flows from the aquifer

21   available to Rangen?

22          MR. MAY:  Director, first of all, objection

23   based upon lack of foundation with regard to the

24   question.  But second of all, I have the same kind of

25   general issue with are we going to read out of the
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 1   exhibit if it's not been offered?  And I don't believe

 2   this exhibit has even been offered at this point.

 3          THE HEARING OFFICER:  Mr. Budge, do you wish to

 4   offer the exhibit?

 5          MR. TJ BUDGE:  I'd be happy to offer

 6   Exhibit 1061.

 7          THE HEARING OFFICER:  Okay.  Mr. May?

 8          MR. MAY:  No objection.

 9          THE HEARING OFFICER:  Okay.  And your first

10   objection is what, then?  Is it still standing?

11          MR. MAY:  Yes, I guess lack of foundation for

12   Mr. Brendecke's opinion with regard to what would be

13   the result of a horizontal well.  I'm to understand

14   that he hasn't done any investigation to determine

15   whether such a thing would be feasible.

16          THE HEARING OFFICER:  Mr. Brendecke is qualified

17   as an expert.  I'll allow him to give an opinion

18   regarding the proposal.

19               Overruled.

20               (Exhibit 1061 received.)

21          THE WITNESS:  Is there a question?

22          Q.   (BY MR. TJ BUDGE):  Just to re-ask the

23   question, yeah, I asked if you would agree with SPF's

24   analysis that a horizontal well would likely be able to

25   provide increased flow to the Rangen facility.
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 1          A.   I think it certainly has potential for

 2   providing increased flow.  All other things being

 3   equal, I would expect it to.

 4          Q.   Earlier we discussed the report submitted

 5   by Mr. Hinckley in the delivery call hearing that was

 6   held a year ago.

 7               Did you review any portions of his report

 8   relating to the adequacy of a water supply, a

 9   groundwater supply that might be utilized with a

10   horizontal well?

11          MR. MAY:  Objection.

12          THE HEARING OFFICER:  What basis?

13          MR. MAY:  It seems like he's going to be going

14   into more of Mr. Hinckley's testimony as opposed to his

15   own, and I would object on the basis of lack of

16   foundation.

17          THE HEARING OFFICER:  Well, it's a preliminary

18   question.  Overruled.

19               Mr. Budge.

20          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, you

21   mentioned earlier that in reviewing IGWA's mitigation

22   plan you reviewed a variety of documents and data

23   sources for each of the proposals in an attempt to

24   evaluate their feasibility, given the time constraints

25   imposed on this hearing -- imposed by this hearing.
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 1               My question to you is, as part of your

 2   evaluation of the feasibility of a horizontal well, did

 3   you review portions of Mr. Hinckley's report submitted

 4   in the Rangen delivery call hearing that discuss the

 5   aquifer in that area and the available groundwater

 6   supply to supply a horizontal well, for example?

 7          A.   Yes.

 8          Q.   And this is also that report identified as

 9   Exhibit 1062?

10          A.   Yes.

11          Q.   Could you give a general overview of the

12   purpose of -- well, let me rephrase that question.

13               If you look at the table of contents in

14   that report, beginning on what's the third page in your

15   binder, you'll see the first section is under the

16   heading "Hydrogeologic setting."

17          A.   Yes.

18          Q.   And the first few parts of the report talk

19   about the hydrogeology of the aquifer and the vicinity

20   of Rangen.  There's down lower a section of the report

21   that discusses groundwater discharge at Rangen and the

22   lower springs site, geology flow data, et cetera.  And

23   then there's a section titled 20 -- or listed on

24   page 28 titled "Groundwater development opportunity."

25               Have you reviewed this report in preparing
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 1   for this hearing today?

 2          A.   Yes.

 3          Q.   Does this report contain information that

 4   informs your opinion as to the feasibility of drilling

 5   a horizontal well in the Rangen area?

 6          A.   Yes, it does, I believe.

 7          MR. TJ BUDGE:  I'd offer Exhibit 1062 in its

 8   entirety into evidence.

 9          THE HEARING OFFICER:  Mr. May?

10          MR. MAY:  Director, I object on the basis of

11   foundation and relevance.

12          THE HEARING OFFICER:  Okay.  Mr. Lemmon?

13          MR. MAY:  It's not his report.

14          THE HEARING OFFICER:  Mr. Lemmon, any objection?

15   Do you know what --

16          MR. LEMMON:  I would also object.

17          THE HEARING OFFICER:  Okay.  Mr. Budge, the mere

18   fact that the report informs Mr. Brendecke -- expert

19   witnesses are entitled to review and use reports to

20   support their own opinions, but I don't see that the

21   mere fact that it informs him is a basis for the

22   introduction of this whole document into evidence.

23   There's a lot of information in here that's not

24   relevant to the subjects we're talking about.

25               And so I'll deny the motion to have this
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 1   received into evidence.

 2          MR. TJ BUDGE:  Director?

 3          THE HEARING OFFICER:  Yes.

 4          MR. TJ BUDGE:  A few of our mitigation proposals

 5   involve use of groundwater in the vicinity of Rangen.

 6   We've got the horizontal well proposal, the

 7   over-the-rim proposal, and improving the horizontal

 8   well.

 9               In the prior case we hired Mr. Hinckley to

10   do a -- what I think was a very thorough and robust

11   analysis of the aquifer in that area.  He evaluated the

12   geology, water levels, water rights in the area,

13   pumping records, and that led him to the conclusion

14   that there's a very robust aquifer.

15          MR. MAY:  Objection to the statement in the

16   middle of the testimony about Mr. Hinckley.

17          THE HEARING OFFICER:  Okay.  Mr. Budge --

18          MR. TJ BUDGE:  I'll cut to the --

19          THE HEARING OFFICER:  I'm not letting it in

20   unless there's -- Mr. Brendecke is here.  He's an

21   expert witness.  He can offer an opinion based on the

22   information that he's gleaned from another report.

23   It's not a reason to bring the report in that's been

24   prepared by someone else.  So it's excluded.

25          MR. TJ BUDGE:  We identified Mr. Hinckley as a
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 1   witness in this case.  And I advised Rangen's counsel

 2   that we could bring him from Wyoming to testify if we

 3   needed to, but that he would simply be testifying on

 4   the exact same information that he provided in the

 5   prior case, that what we proposed here and an

 6   over-the-rim or horizontal well are just as valid as

 7   they were a year ago.

 8               If we need to do that, I suppose we could.

 9   That's going to be an inconvenience and an expense, and

10   all he's going to do is sit there and testify that this

11   is his report, it's as good today as it was a year ago,

12   and we'll put it into evidence.

13          THE HEARING OFFICER:  Well, that's up to you,

14   Counsel.  But I have Dr. Brendecke in front of me.  And

15   he's entitled to review these type of reports and offer

16   an opinion as an expert witness.  But that's not a

17   basis to bring in Mr. Hinckley's full report.

18          MR. RANDY BUDGE:  I'd like to inquire of

19   counsel.

20          THE HEARING OFFICER:  Well, let's go off the

21   record.

22          MR. RANDY BUDGE:  Off the record.

23               (Recess.)

24          THE HEARING OFFICER:  Okay.  Mr. Budge.

25          MR. TJ BUDGE:  Yeah.
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 1          Q.   Mr. Brendecke, before we left, we were

 2   talking about the horizontal well proposal.

 3               I ought to mention, Director, for your

 4   benefit, apparently there was a miscommunication

 5   concerning calling Mr. Hinckley as a witness.

 6          THE HEARING OFFICER:  Okay.

 7          MR. TJ BUDGE:  For today's purpose, we won't

 8   seek to admit his report into evidence.

 9          THE HEARING OFFICER:  Okay.

10          MR. TJ BUDGE:  We do want to reserve the right

11   to call him as a witness if necessary.  He's on our

12   witness list.  And this report has been an exhibit from

13   our first disclosure.

14          Q.   Mr. Brendecke, as part of your evaluation

15   of the likelihood and success of a horizontal well, did

16   you undertake any analysis or review of the aquifer in

17   the vicinity of Rangen?

18          A.   I reviewed existing reports describing the

19   groundwater and hydrogeology in the area.

20          Q.   And that includes the report that

21   Mr. Hinckley submitted a year ago in the delivery call

22   hearing?

23          A.   Yes, and others.

24          Q.   And do you have an opinion as to the

25   productivity, if that's the right word, of the aquifer
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 1   in the near vicinity of Rangen?

 2          A.   There's a lot of water in the vicinity of

 3   Rangen.  Unfortunately, Rangen's tunnel is sort of the

 4   straw at the top edge of the bathtub.  And I think the

 5   notion of a horizontal well is simply to put the straw

 6   in at a little lower elevation of the bathtub.

 7          Q.   And what leads you to the conclusion that

 8   there's a lot of water available in the vicinity of

 9   Rangen?

10          A.   There are relatively high-capacity wells in

11   the area.  There's a variety of discharges, some of

12   them quite large, in that reach of the river.

13          Q.   And so if I understood your prior

14   testimony, it's that it's your opinion that a

15   horizontal well does have a likelihood of significantly

16   increasing the flow of water to the Rangen facility?

17          A.   I think it certainly has the potential to

18   do that.

19          Q.   Let's go ahead and transition to the next

20   mitigation proposal, which is referred to as an

21   over-the-rim project.  And as you're aware, this is a

22   proposal to connect groundwater wells above the rim and

23   pump water directly to Rangen.

24               Is that your understanding of this section

25   of the mitigation plan?
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 1          A.   Yes.

 2          Q.   What have you done to evaluate the

 3   feasibility of implementing an over-the-rim proposal at

 4   Rangen?

 5          A.   I did an analysis of the capacities of

 6   nearby wells, nearby groundwater rights that could be

 7   included in such a plan.  And I reviewed documents

 8   related to our previously approved plan for similar

 9   delivery to Clear Springs.

10          Q.   You mentioned a previously approved plan

11   for Clear Springs.

12               Is that something you were involved with?

13          A.   Yes.

14          Q.   Can you explain that project generally.

15          A.   Groundwater users had a mitigation

16   obligation at Clear Springs' Snake River Farm facility.

17   I forget the exact amount.  It was on the order of

18   3 cfs.  And they proposed a plan by which wells pumping

19   from above the rim just upgradient from Clear Springs

20   would be converted -- or the lands that those wells

21   were serving would be converted and irrigated with

22   surface water.

23               The wells would then be pumped in the same

24   volumes as they had been before, but the water would be

25   delivered by pipeline to the Clear Springs Hatchery
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 1   facility.

 2          Q.   And you understand that plan was approved

 3   by the Department?

 4          A.   Yes.

 5          Q.   I want to talk to you about some of the

 6   components of that plan and have you explain whether

 7   these same components could be implemented in a plan at

 8   Rangen.  And let's begin by turning to Exhibit 1053.

 9               Dr. Brendecke, do you have the full report

10   in your book or just the first page?

11          A.   It's just the first page.

12          Q.   I'm going to have Mr. May project this

13   exhibit in its entirety onto the screen.  And we'll

14   just have to look at it there, and we can zoom in where

15   necessary.

16               Is this the over-the-rim proposal you were

17   just discussing?

18          A.   Yes.  This is the report by SPF water, who

19   was our -- sort of a teammate of ours on this.  And

20   they did the detailed engineering design work.

21          Q.   So you were involved in the engineering

22   report prepared by SPF?

23          A.   I worked -- we worked closely with SPF in

24   their preparation of this report, yes.

25          MR. TJ BUDGE:  And, Justin, would you scroll
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 1   down to the next page.

 2          MR. MAY:  Yeah, I guess my initial -- I'm happy

 3   to scroll down, but are you offering this as an exhibit

 4   in this case?

 5          MR. TJ BUDGE:  Let me ask a few more questions.

 6          Q.   Generally, Dr. Brendecke, is it your

 7   opinion that an over-the-rim plan could be implemented

 8   in the Rangen case similar to what was proposed for

 9   Snake River Farm that this report pertains to?

10          A.   Yes.

11          MR. TJ BUDGE:  I'll offer Exhibit 1053 into

12   evidence.

13          MR. MAY:  I would object.

14          THE HEARING OFFICER:  Mr. May?

15          MR. MAY:  I would object on the basis that,

16   again, it's the report of another expert.  It was

17   prepared in a different case for a different facility.

18               Might I ask a couple of questions in aid of

19   objection?

20          THE HEARING OFFICER:  Before you do, how long is

21   the report?  I have one page.

22          MR. TJ BUDGE:  Yeah, I apologize, Director.

23   Some of these larger reports -- and the report itself

24   is not particularly long, but there's a number of

25   exhibits and diagrams.  They were provided
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 1   electronically, but not included in the binders.

 2          MS. BRODY:  It's 46 pages.

 3          MR. MAY:  46 pages.  I'm sorry.

 4          THE HEARING OFFICER:  Including the exhibits or

 5   the attachments?

 6          MR. MAY:  That's the last page I show, yeah.

 7          THE HEARING OFFICER:  Okay.  Mr. May, ask your

 8   question.  Or did you have a question?

 9          MR. MAY:  Yeah, I had a couple of questions, if

10   I could, in aid of an objection.

11          THE HEARING OFFICER:  For whom?  For whom?

12          MR. MAY:  What's that?

13          THE HEARING OFFICER:  I think you asked -- you

14   requested that you be able to ask questions in aid of

15   objection.

16          MR. MAY:  Yes.

17          THE HEARING OFFICER:  You want to ask those

18   questions of Mr. Brendecke?

19          MR. MAY:  Yes, if I could.

20          THE HEARING OFFICER:  Okay.

21   

22                    VOIR DIRE EXAMINATION

23   BY MR. MAY:

24          Q.   Dr. Brendecke, does this report contain any

25   information with regard to Rangen?
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 1          A.   I don't think so.

 2          Q.   Okay.  Have you done any analysis with

 3   regard to the engineering for an over-the-rim plan for

 4   the Rangen facility?

 5          A.   I've done some reconnaissance to determine

 6   what wells might be available to provide the source for

 7   such a plan.

 8          Q.   Okay.  And beyond that, have you done any

 9   kind of engineering or analysis?

10          A.   No.

11          MR. MAY:  Director, I would object on the basis

12   of foundation again.  It's another expert's report, and

13   relevance to this matter.

14          THE HEARING OFFICER:  Mr. Budge.

15          MR. TJ BUDGE:  In the record is the Department's

16   order approving this over-the-rim mitigation plan.

17   That order includes a number of conditions upon the

18   approval.  Understanding those conditions in some

19   instances requires review of the over-the-rim plan that

20   was submitted to the Department at that time.

21               And we certainly think the Director would

22   be interested to know what type of protections will be

23   included in a mitigation -- an over-the-rim plan for

24   Rangen.  And the easiest way to explain those will be

25   to cite to the protections that were implemented in
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 1   the -- proposed in the prior plan.

 2          THE HEARING OFFICER:  Mr. Lemmon, any objection?

 3          MR. LEMMON:  Yeah, I think I would object also.

 4          THE HEARING OFFICER:  Well, my rulings may seem

 5   to be inconsistent, but -- because this report is not

 6   even related to the Rangen facility.  However,

 7   Mr. Budge, I am somewhat interested and persuaded to

 8   look at the level of detail in this particular report

 9   and conditions that were imposed by the Director at the

10   time and, I suppose, compare the level of preparation

11   for the Clear Springs matter, compared to the level of

12   preparation here today.  So I'll allow it into

13   evidence.

14               (Exhibit 1053 received.)

15          MR. TJ BUDGE:  Justin, will you scroll down.

16          MR. MAY:  1053?

17          MR. TJ BUDGE:  Yes.  Page 2 of the report.  One

18   more.  And then zoom in on the top map.

19          MR. MAY:  Do you need the legend?

20          MR. TJ BUDGE:  Include the legend, yeah.

21   

22                CONTINUED DIRECT EXAMINATION

23   BY MR. TJ BUDGE:

24          Q.   Dr. Brendecke, we're looking at page 2 of

25   the over-the-rim expert report submitted in the Snake
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 1   River Farm case.  And we've got highlighted on the

 2   screen an image that has the AMEC logo.

 3               Is that a document, or at least an image,

 4   that you or your staff prepared?

 5          A.   Yes.

 6          Q.   And could you explain what that depicts.

 7          A.   It shows the wells that were initially

 8   identified to be participating in the plan.  Those are

 9   the yellow dots on the image.  They're numbered.

10               There is some shading, some colored shading

11   on the image.  That's the authorized place of use of

12   those wells.

13               The pink lines show pipeline routes from

14   the wells to the Snake River Farm facility.  You can

15   see there are a couple of them shown.  This was sort of

16   a preliminary alignment that we came up with early in

17   the effort.

18          Q.   Am I correct in understanding, then, that

19   this was a conceptual or preliminary example of how an

20   over-the-rim system might be implemented at Snake River

21   Farms?

22          A.   Yes.

23          Q.   These weren't final engineering or

24   construction plans?

25          A.   No.
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 1          Q.   Justin, could you zoom into the picture

 2   below that one, same page.  The whole thing, yeah.

 3               Is this any different than the prior image

 4   we were looking at?  And for the record, we're looking

 5   at the image on the bottom of page 2 of Exhibit 1053.

 6          A.   It's different in that we landed on a

 7   pipeline alignment, a preferred pipeline alignment.

 8   And I think that there may be some minor realignments

 9   of some pipes and one -- a well might have been

10   substituted for a different well.  I can't remember

11   exactly.

12          Q.   And if I look at the bottom, it says

13   "Conceptual pipeline layouts."

14               Should I understand that to mean that this

15   was not final design or engineering or construction

16   plans?

17          A.   No, you couldn't build it from this

18   information.

19          Q.   Have you reviewed the wells in the vicinity

20   of Rangen to determine if there are also wells that

21   could be interconnected to deliver water to Rangen?

22          A.   Yes.

23          Q.   Justin, will you please pull up

24   Exhibit 1059.  Boy, this is difficult to read.

25               Dr. Brendecke, do you recognize that?  And
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 1   you can turn to that in your exhibit binder if that's

 2   easier.

 3          A.   What was the number again?

 4          Q.   1059.  Dr. Brendecke, this is a table of

 5   information.  And the columns are labeled with water

 6   rights, priority dates, owner, et cetera.

 7               Is this a table that you or your staff

 8   created?

 9          A.   Yes.

10          Q.   And what does this table show?

11          A.   This is information on each of the wells

12   that we identified as potentially within reach of an

13   over-the-rim project.  I mean there -- we arbitrarily

14   drew a 2-mile line around Rangen.

15          Q.   So this is a summary of groundwater wells

16   within 2 miles of Rangen?

17          A.   Yes, irrigation wells.

18          Q.   And this was created using water right data

19   from the Department of Water Resources?

20          A.   Yes.

21          MR. TJ BUDGE:  Offer Exhibit 1059.

22          MR. MAY:  No objection.

23          THE HEARING OFFICER:  Mr. May?

24          MR. MAY:  No objection.

25          THE HEARING OFFICER:  Okay.  Mr. Lemmon?  No
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 1   objection, Mr. Lemmon?

 2          MR. LEMMON:  No objection.

 3          THE HEARING OFFICER:  Okay.  Document marked as

 4   Exhibit 1059 is received into evidence.

 5               (Exhibit 1059 received.)

 6          Q.   (BY MR. TJ BUDGE):  And looking at the

 7   wells in the vicinity of Rangen, Dr. Brendecke, did you

 8   determine that an over-the-rim -- that wells could be

 9   interconnected in a way to deliver water over the rim,

10   as you had done previously in the Clear Springs case?

11          A.   It certainly appears that there is.

12          Q.   And explain why you think there's

13   sufficient water.

14          A.   If we look at the limitations on these

15   permits, taking into account any combined limits, they

16   allow a total volume of 8,008 acre-feet per year of

17   use.  That's at the bottom of the second-to-the-last

18   column.  The total mitigation requirement at Rangen is

19   a little under 7,000 acre-feet a year.

20          Q.   Justin, could you zoom in on the bottom as

21   the totals, just all the way across the bottom.

22               Okay.  You mentioned that these water

23   rights within 2 miles of Rangen collectively allow the

24   diversion of 8,000 acre-feet.

25               And did I understand your testimony
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 1   correctly that if you were to take the 9.1 cubic foot

 2   per second mitigation obligation at Rangen and spread

 3   that across the course of a year that it would require

 4   the delivery of something under 7,000 acre-feet?

 5          A.   Yes, a little bit under 7,000.

 6          Q.   Okay.  Why don't you turn one exhibit

 7   forward to Exhibit 1059 -- or 1058.  Excuse me.

 8               And did I offer 1059?  I think so.  Yeah.

 9          MR. RANDY BUDGE:  Yeah.

10          Q.   (BY MR. TJ BUDGE):  1058.  You'll see this

11   is an image labeled "Point of diversion map," and also

12   has the AMEC logo on it.

13               Is this a map that you or your staff

14   created, Dr. Brendecke?

15          A.   Yes.

16          Q.   And what does this map show?

17          A.   It's an aerial image of the Rangen area.

18   The Rangen -- the Curren Tunnel is shown in the center

19   of the circle as a red star.  Black squares are nearby

20   wells.  The green circle is -- basically has a radius

21   of 2 miles.  Some of the black squares representing

22   wells also have a yellow dot in them.  And that just

23   denotes that that particular well has a priority senior

24   to July 13th, 1962.

25          Q.   Okay.  So am I correct in understanding
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 1   that the map depicts the point of diversion of the

 2   groundwater rights listed in Exhibit 1059?

 3          A.   Yes.

 4          Q.   And based on your review of these

 5   groundwater rights within 2 miles, is it your opinion

 6   that wells could be interconnected in a manner to

 7   deliver water to Rangen over the rim sufficient to meet

 8   its mitigation obligation?

 9          A.   Yes.

10          Q.   And your prior testimony concerning the

11   productivity of the aquifer around Rangen that you

12   offered in regards to our horizontal tunnel discussion,

13   I assume that same testimony would apply to the

14   availability of groundwater to serve Rangen from a

15   combination of these wells?

16          A.   Yes.

17          Q.   I want to talk about other protective

18   measures that were proposed in the Snake River Farm

19   case that could also be proposed here to provide a

20   reliable supply of water to Rangen.  And I think the

21   easiest way to do that would be to review the

22   protections outlined in the prior engineering work.  So

23   if you'll turn with me again back to Exhibit 1053.

24               And scroll down to page 9.

25               Garrick, do your records reflect
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 1   Exhibit 1058 being in evidence?

 2          MR. BAXTER:  No, not 1058.

 3          MR. TJ BUDGE:  I would offer Exhibit 1058, which

 4   is the map we reviewed just a moment ago, points of

 5   diversion within 2 miles of Rangen.

 6          THE HEARING OFFICER:  Mr. May?

 7          MR. MAY:  No objection.

 8          THE HEARING OFFICER:  Mr. Lemmon?

 9          MR. LEMMON:  No.

10          THE HEARING OFFICER:  The document marked as

11   Exhibit 1058 is received into evidence.

12               (Exhibit 1058 received.)

13          MR. TJ BUDGE:  Could you zoom in on the two

14   paragraphs below, heading No. 2.5.

15          MR. MAY:  Right here?

16          MR. TJ BUDGE:  Yeah.

17          Q.   Dr. Brendecke, we have on the screen

18   projected a portion of page 9 in Exhibit 1053.  And

19   we're looking at paragraph No. 2.5, which refers to

20   pipeline protection.  And it states that the pipeline

21   proposed in that case would be protected with a rate of

22   flow control valve with back pressure, pressure relief

23   valve, and air vents.

24               Could you explain the purpose of those

25   protections that were proposed in that case.
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 1          A.   Well, they stem primarily from the fact

 2   that the water was going to be pumped from the ground

 3   up to the top of the rim and then down some elevation

 4   difference to Rangen.  So there's substantial changes

 5   in pressure conditions along the pipeline.

 6               We want to prevent an airlock from

 7   occurring, so we need air vents.  We need pressure

 8   relief valves because heads at the bottom end of the

 9   pipeline could get fairly high.  And we need back

10   pressure sustaining valve to make sure that the

11   pipeline doesn't -- doesn't empty if we're switching

12   between one well and another.

13          Q.   So you've testified that an over-the-rim

14   plan would work for Rangen.

15               Would you anticipate that these same types

16   of protections would be included in construction

17   designs for an over-the-rim system at Rangen?

18          A.   Yes.

19          Q.   There's nothing, to your knowledge, that

20   would prevent these types of measures from being

21   implemented?

22          A.   Not that I can think of.

23          Q.   Justin, can you scroll down to page 14.

24               Dr. Brendecke, you can turn to page 14 or

25   view the screen.
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 1          A.   I just have the first page.

 2          Q.   Okay.  This section of the report,

 3   Dr. Brendecke, talks about winterization of the system

 4   and draining of wells to provide climate protection.

 5               Do you recall evaluating this or reviewing

 6   this previously?

 7          A.   Yes.

 8          Q.   And what are the protections that were

 9   discussed here?

10          A.   Well, the plan didn't use all the wells

11   continuously.  And so at some times of the year

12   portions of the system would remain idle, and you have

13   to protect them from freezing.

14          Q.   Is there any reason these same protections

15   could not be included in an over-the-rim system

16   designed for Rangen?

17          A.   No.

18          Q.   Justin, would you please turn to

19   Exhibit 1054 and scroll down to the summary on page 2.

20               Dr. Brendecke, you can turn to Exhibit 1054

21   in your binder.  We've got all of the pages there.

22   This is a labeled "Rebuttal report of Terry Scanlan"

23   prepared by IGWA in that same case.  It was identified

24   as Exhibit 2025.

25               Is this also one of the documents you
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 1   reviewed in preparing your opinion as to the

 2   feasibility of an over-the-rim system at Rangen?

 3          A.   Yes.  I think you misspoke slightly.  This

 4   was prepared on behalf of IGWA, not by IGWA.

 5          Q.   Thank you.  Yes.

 6          A.   Yes, it is one that I also reviewed.

 7          MR. TJ BUDGE:  I'd like to discuss with you some

 8   of the protected measures outlined in this report as

 9   well.  And I suppose to do that Rangen's going to ask

10   that I admit this into evidence.

11               So I would offer Exhibit 1054 into

12   evidence.

13          MR. MAY:  And I would -- this is a rebuttal

14   report.  I object on the same basis that I've objected

15   to these reports coming in.  If Dr. Brendecke has an

16   opinion, he can express it.  But this is a rebuttal

17   report about a different system that was submitted in a

18   different case by a different person.

19          THE HEARING OFFICER:  Mr. Lemmon, any

20   objections?

21          MR. LEMMON:  I would also object.

22          THE HEARING OFFICER:  Okay.  Well, again, this

23   is related to another matter.  But nonetheless, it

24   shows a -- I'm not sure, Mr. Budge, whether this helps

25   you or hinders you.  It shows a level of preparation
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 1   for a plan that, in my recollection, was approved by

 2   the Director and sets out significant detail regarding

 3   that plan.  And so as much as anything it would be used

 4   for comparative purposes.

 5          MR. TJ BUDGE:  Understood.

 6          THE HEARING OFFICER:  So it's received into

 7   evidence.

 8               (Exhibit 1054 received.)

 9          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, do you

10   have that report before you?

11          A.   Yes.

12          Q.   And if you'd turn to page 2, I just want to

13   review the summary.  There's additional explanation in

14   the report.  But I want to again review some of the

15   protective measures that were identified there that

16   could be implemented here as well.  In the first

17   paragraph it talks about the plan being constructed

18   with biosecure -- to be biosecure and sufficiently

19   reliable.

20               Do you know what it means to be biosecure?

21          A.   I believe it means to be protected from

22   contamination.

23          Q.   And do you recall what measures were taken

24   into account to ensure that facility was biosecure?

25          A.   Well, part of it was using materials that
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 1   didn't promote biofilm growth.  I think there were

 2   locks on all of the pump houses at the wellheads.  And

 3   there was a buried pipeline into the Snake River Farm

 4   facility.

 5          Q.   And those same types of materials could be

 6   utilized in an over-the-rim plan for Rangen?

 7          A.   I don't see why not.

 8          Q.   Further down on this summary there's a

 9   heading that says, "The water quality from the wells

10   will be of similar or better quality than the water

11   currently used by Snake River Farm."

12               Do you have an opinion as to whether the

13   water quality that would be pumped to Rangen would be

14   of similar quality to water that naturally discharges

15   from the tunnel?

16          MR. MAY:  Objection.  Lack of foundation.

17          THE HEARING OFFICER:  I'll let Dr. Brendecke

18   opine.

19          MR. MAY:  Might I ask a couple of questions in

20   aid of an objection?

21          THE HEARING OFFICER:  Yes.

22   

23                    VOIR DIRE EXAMINATION

24   BY MR. MAY:

25          Q.   Dr. Brendecke, as part of your plan that
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 1   was put together in the Clear Springs case, did you do

 2   testing of various wells?

 3          A.   We relied on DEQ records of water-quality

 4   tests in those wells.

 5          Q.   And you reviewed those records?

 6          A.   Yes.

 7          Q.   Do you recall whether all of the wells that

 8   you were looking at had sufficient quality to be used

 9   for a fish facility?

10          A.   I believe they all did.  There were a

11   couple that had seasonally elevated levels of nitrate,

12   but the blend together was -- actually had less nitrate

13   than the spring feeding the Snake River Farm Hatchery.

14          Q.   And that was a concern that needed to be

15   addressed by specific examination of some records?

16          A.   Yes.  As I said, we used the DEQ records

17   for the wells, and Snake River Farm had obviously had

18   water-quality data for their hatchery.

19          Q.   We have a list of wells that's been shown

20   here as Exhibit 1059.

21               Have you made any similar analysis with

22   regard to these wells in Table 1059?

23          A.   I have not looked at the water-quality

24   records for these wells.

25          Q.   Have you looked at any water-quality
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 1   records for any wells around Rangen?

 2          A.   No, I haven't.

 3               Around Rangen, did you say?

 4          Q.   Yeah.

 5          A.   No, I haven't.

 6          MR. MAY:  Objection, Director.  Lack of

 7   foundation.

 8          THE HEARING OFFICER:  Overruled.  I'll allow

 9   Dr. Brendecke to offer a general opinion about the

10   water quality.

11   

12                CONTINUED DIRECT EXAMINATION

13   BY MR. TJ BUDGE:

14          Q.   Dr. Brendecke, to your knowledge, is water

15   that would be pumped over the rim to Rangen coming from

16   the same aquifer as water that discharges from the

17   Curren Tunnel?

18          A.   Yes.  It's all coming from the ESPA.

19          Q.   Do you have any reason to believe that

20   water pumped over the rim would be less suitable in

21   terms of temperature or quality than water that

22   naturally discharges from the Curren Tunnel?

23          MR. MAY:  I would object on the same basis,

24   Director.

25          THE HEARING OFFICER:  Overruled.
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 1          THE WITNESS:  Well, the wells are in an area

 2   that's upgradient from the tunnel.  So it would

 3   certainly seem logical that the water that comes out

 4   the tunnel is the same basic water that is serving

 5   these wells.

 6          Q.   (BY MR. TJ BUDGE):  Could you turn, please,

 7   to Exhibit 1020 in the record, Dr. Brendecke.  You'll

 8   see that's labeled "Final order concerning the

 9   over-the-rim plan."

10               Have you read this document before?

11          A.   Yes.

12          Q.   And do you recognize this as the order

13   issued by the Director in response to the over-the-rim

14   plan submitted for Snake River Farm?

15          A.   Yes.

16          Q.   Will you please turn to page 6 of that

17   order.  You'll see this begins the conclusions of law

18   section of order.  And I want to direct your attention

19   to paragraph No. 5 or conclusion No. 5.  In the first

20   sentence, "The Director concurs with the Hearing

21   Officer's conclusion that the over-the-rim plan meets

22   the necessary standards of temperature, reliability,

23   water quality, and biosecurity."

24               Is it your opinion, Dr. Brendecke, that an

25   over-the-rim plan can be constructed and implemented
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 1   for Rangen that also meets necessary standards for

 2   temperature, reliability, water quality, and

 3   biosecurity?

 4          MR. MAY:  Object again on the basis of

 5   foundation.

 6          THE HEARING OFFICER:  Overruled.

 7          THE WITNESS:  I don't have any reason to think

 8   that it couldn't.

 9          Q.   (BY MR. TJ BUDGE):  Paragraph 6 there the

10   Director finds that delivering water over the rim is a

11   suitable or reasonable form of providing mitigation.

12               In your opinion, is providing water to

13   Rangen over the rim a reasonable or suitable form of

14   delivering water directly to Rangen's facility?

15          MR. MAY:  Objection.  Lack of foundation.

16          THE HEARING OFFICER:  Overruled.

17          THE WITNESS:  Well, the water is clearly

18   available in the aquifer above Rangen, and it seems

19   like a reasonable approach to do mitigation.

20          Q.   (BY MR. TJ BUDGE):  You can turn the page

21   to page 7.  And we'll direct your attention to

22   paragraph 9.

23               Earlier when we were looking at the layouts

24   that were proposed in the Snake River Farm, we looked

25   at an image that identified the layout as conceptual.
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 1               Do you remember that?

 2          A.   Yes.

 3          Q.   And is it your understanding that the

 4   information provided in the report submitted to the

 5   Department at that time were not final engineering or

 6   construction plans, but were to conceptually describe

 7   how an over-the-rim system would work at Snake River

 8   Farms?

 9          A.   Yes.

10          Q.   And if you see paragraph 9, conclusion of

11   law 9, the Director made as a condition of approval the

12   Groundwater District submitting a plan to Clear Springs

13   that allows them to fully evaluate the proposal.

14               If the Director approves an over-the-rim

15   plan conceptually in this case, do you have the

16   expertise and experience to prepare an over-the-rim

17   plan that could be provided to Rangen for full

18   evaluation?

19          A.   I believe within my company I do, yes.

20          Q.   Do you have a sense of the time that would

21   be required to create that type of plan?

22          A.   Well, I haven't asked about people's

23   availability, but I would think it would take at least

24   six months.

25          Q.   Thank you for that, Dr. Brendecke.
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 1               Let's move on to the final mitigation

 2   proposal, which is a pump-back plan.

 3               Have you evaluated the feasibility of

 4   pumping water back, which if you read the mitigation

 5   plan, it essentially refers to recirculating some water

 6   within the Rangen facility?

 7          A.   Pardon me.  Would you repeat the question?

 8          Q.   Yeah.  The final mitigation alternative

 9   included in IGWA's mitigation plan is labeled "Direct

10   pump-back."  And it reads that "IGWA will pay the cost

11   to engineer, construct, and operate a direct pump-back

12   and aeration system within the Rangen facility to

13   secure sufficient flows to meet mitigation obligations

14   to the extent of any shortfall."

15               Have you evaluated the feasibility of doing

16   a pump-back proposal?

17          A.   I've not done any detailed evaluation.

18   I've just ascertained that there's sufficient water at

19   the bottom end of the system to meet the mitigation

20   obligation if it was returned to the top.

21          Q.   From an engineering standpoint, how

22   difficult would it be to design a pump-back system to

23   pump water from the bottom to the top of Rangen's

24   facility?

25          A.   I don't think it would be difficult.
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 1          Q.   And with such a system, could you implement

 2   similar protections that may have been needed for an

 3   over-the-rim system like pressure relief valves,

 4   biosecurity, backup power, and the like?

 5          MR. MAY:  Objection.  Lack of foundation.

 6          THE HEARING OFFICER:  Overruled.

 7          THE WITNESS:  Yes, you could do all those

 8   things.

 9          Q.   (BY MR. TJ BUDGE):  Do you have an opinion

10   as to the amount of credit available -- excuse me.  Do

11   you have an opinion as to the amount of water that

12   could be available to Rangen by recirculating water

13   through its system?

14          MR. MAY:  Objection.  Lack of foundation.

15          THE HEARING OFFICER:  Overruled.

16          THE WITNESS:  Well, we talked a little earlier

17   about flows in Billingsley Creek below the CTR where

18   the -- yeah, the CTR raceways.  And it appears to me

19   that there is almost always 9 cfs of water at that

20   point, which would be enough.

21          Q.   (BY MR. TJ BUDGE):  Have you reviewed any

22   aquaculture data to determine whether there may be

23   special requirements to meet fish needs when

24   recirculating water?

25          A.   Not -- I haven't done anything myself.  But
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 1   I recall testimony from the earlier case that there are

 2   dissolved oxygen requirements and the like to be met.

 3          Q.   And those could be implemented as part of a

 4   recirculation system?

 5          MR. MAY:  Objection.  Lack of foundation.

 6          THE HEARING OFFICER:  Sustained.  Dr. Brendecke

 7   has not been recognized as an expert in fish

 8   propagation.

 9          MR. TJ BUDGE:  Yeah.

10          Q.   Dr. Brendecke, have you ever designed

11   systems that involved aeration devices?

12          A.   Wastewater treatment systems that involved

13   aeration.

14          Q.   Could an aeration device --

15          A.   It's been a long time, I might add.

16          Q.   Could an aeration device be included in the

17   design and construction of a recirculation system?

18          MR. MAY:  Objection.  Lack of foundation.

19          THE HEARING OFFICER:  Well, I'll allow the

20   answer to that question.  Overruled.

21          THE WITNESS:  Yes, I believe it could.

22          MR. TJ BUDGE:  Okay.  I don't have any further

23   questions.  Thank you.

24          THE HEARING OFFICER:  Okay.  Shall we try to get

25   all the way through cross-examination tonight?
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 1          MR. MAY:  I have a feeling it might take me more

 2   than five minutes.

 3          THE HEARING OFFICER:  Tomorrow morning?

 4          MR. MAY:  Yeah.  Sure.

 5          THE HEARING OFFICER:  I have until noon

 6   tomorrow.

 7          MR. MAY:  Okay.  I'm not sure what to do about

 8   that.  I'm hoping that I can be fairly efficient with

 9   Dr. Brendecke, but I'll have to be as efficient as I

10   can.  My understanding is we have Dr. Brendecke, we

11   have Dr. Brockway.

12               And you have -- who were you planning on

13   calling other than that?

14          MR. TJ BUDGE:  Wayne Courtney.

15          MR. MAY:  Okay.  So maybe three tomorrow.

16          THE HEARING OFFICER:  Do you want to start at

17   8:00?

18          MR. MAY:  We'll do what we can.  8:00 would be

19   great.

20          THE HEARING OFFICER:  Do you want to start at

21   8:00 and try to get done?

22          MR. RANDY BUDGE:  I don't think we'll have any

23   trouble being done tomorrow.

24          THE HEARING OFFICER:  Pardon me?

25          MR. RANDY BUDGE:  I don't anticipate we'll have

0529

 1   trouble being done tomorrow.  We only have two

 2   witnesses tomorrow, their cross on Brendecke.

 3               I don't know how long you expect that to

 4   be.

 5          MR. MAY:  Like I said, I'll try and be

 6   efficient, but you never know.

 7          THE HEARING OFFICER:  So what do we have?  Cross

 8   of Dr. Brendecke, and then will you guys rest at that

 9   point?

10          MR. RANDY BUDGE:  We only have one other

11   witness.

12          THE HEARING OFFICER:  Okay.  So you have one --

13          MR. RANDY BUDGE:  They have one witness.

14          THE HEARING OFFICER:  You have one additional

15   witness on direct?

16          MR. HAEMMERLE:  You're going to call Wayne

17   Courtney?

18          MR. RANDY BUDGE:  Correct.

19          THE HEARING OFFICER:  Oh, okay.  As an adverse

20   witness, then?

21          MR. RANDY BUDGE:  Correct.

22          THE HEARING OFFICER:  And then in the direct

23   testimony for Rangen, one witness?

24          MR. HAEMMERLE:  Brockway.

25          THE HEARING OFFICER:  Dr. Brockway.
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 1               Let's start at 8:00.  Let's see if we can

 2   finish.  Okay.  See you tomorrow.

 3               (Hearing adjourned at 4:54 p.m.)

 4                            -oOo-
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1 I N D E X (Continued) 1 THE HEARING OFFICER: We're back on the record.
2 2 It'sabout 8:40 in the morning. And today is-- mercy.
3 EXHIBITS 3 What is today?
4 NO. MARKED RECEIVED | 4 MR. BAXTER: 18th.
5 1059 *xx 511 5 THE HEARING OFFICER: Today is March 18th, 2014.
6 1060 * k% 489 6 |losetrack. Thisisa continuation of the hearing
7 1061 kKK 494 7 for mitigation plan for the Rangen call.
8 1062 - Figure 12 only *x%x 401 8 And we have just finished with one of your
9 1069 **% 364 9 witnesses, Mr. Budge.
10 1070 kK 365 10 Next witness?
11 1081 xHx 468 1 MR. TJBUDGE: That's correct. Our next witness
12 1088 **% 466 12 is Jennifer Sukow.
13 1090-1092 il 445 13 THE HEARING OFFICER: Okay. Ms. Sukow, if
14 1093 *ERx o 432 14 you'll come forward, please.
15 1094 *Ex 445 15 MR. BAXTER: Director?
16 1095 - Estimated benefit to Curren 447 460 |16 THE HEARING OFFICER: Yes.
17 Tunnel for mitigation 17 MR. BAXTER: If | might ask, | think we |&ft
18 activities 18 yesterday asking about the deposition of --
19 2023 *xk 282 19 MR. HAEMMERLE: Oh, yeah, we should finish that
20 2025 *Ex 282 20 oneup.
21 2026 *rx o 282 21 THE HEARING OFFICER: Okay.
22 2029 el 282 22 MS. SUKOW: Should | --
23 2030 *rRx 282 23 THE HEARING OFFICER: Wherever you feel
24 2045A e 339 24 comfortable. | know where you migrateto. Y ou can sit
25 1l 25 inthegalery if you want or whatever.
Page 279 Page 281
1 | N D E X (Continued) 1 MS. SUKOW: Okay.
2 2 MR. TIBUDGE: We discussed just making an
3 EXHIBITS 3 exhibit of that this morning, and we've made that
4 NO. MARKED RECEIVED | 4 stipulation. The one caveat is Travis Thompson did
5 2076 - Deposition transcriptof 282 282 | 5 email achange page Sunday, | believe. And sowe
6 Alan Hansten 6 don't have that with us today, but we can provide that
7 7 later and attach it to Mr. Hansten's deposition. But
8 8 the stipulation isthat Mr. Hansten's deposition will
9 9 besubmitted in lieu of hislive testimony.
10 10 MR. HAEMMERLE: And we should have that marked
11 11 asan exhibit right now, and just get that marked, in,
12 12 and done.
13 13 Director, in addition to that, the exhibits
14 14 that go along with Mr. Hansten's deposition are Rangen
15 15 Exhibits 2023 through 2030.
16 16 MR. TIBUDGE: Isthat al of the exhibits that
17 17 were at his deposition?
18 18 MR. MAY: Yeah.
19 19 MR. TIBUDGE: Okay.
20 20 MR. MAY: Andif | might add that that
21 21 corresponds to Exhibits 23 through Exhibits 30 that are
22 22 referenced in the deposition itself.
23 23 MR. TIBUDGE: Okay. Let'sassign the next
24 24 number on your exhibit list to his transcript.
25 25 MR. MAY: 2076.
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1 MR. TJIBUDGE: So that deposition transcript 1 your last name for the record.
2 will be assigned Exhibit No. 2076. 2 A. Jennifer Sukow, S-u-k-o-w.
3 (Exhibit 2076 marked.) 3 Q. Andwhat's your position with the
4 MR. BAXTER: Director, if I might. 4 Department of Water Resources?
5 THE HEARING OFFICER: Sure. Garrick hasa 5 A. | amaTechnical Engineer II.
6 question about the deposition or the exhibit. 6 Q. Okay. And part of that involves
7 MR. BAXTER: I'mstill alittleunclear. Soit 7 groundwater modeling with the Eastern Snake Plan
8 was Exhibits 20 and then 23 through 30 to the 8 Aquifer model?
9 deposition isnow Exhibit 20767 9 A. Yes.
10 MR. HAEMMERLE: No. 2076 isgoing to be the 10 Q. Allright. Areyou familiar with the
11 depositionitself. And | think Jeff has published that 11 mitigation plan that IGWA has submitted in this case?
12 deposition, marked it. The exhibits that correspond 12 A. Yes.
13 with the deposition are Rangen -- current Rangen 13 Q. If you'll look in the binder of exhibitsin
14 Exhibits 2023 through 2030. 14 front of you and find tab 1000 and open that, you'll
15 MR. BAXTER: Oh, so 2023 through 2030? 15 seeacopy of that mitigation plan.
16 MR. HAEMMERLE: 2030, yeah. 16 A. Thethird book over here. Okay.
17 MR. BAXTER: Okay. Thank you. 17 Q. Pleaseturn to the second page. You'll see
18 MR. MAY: And the significance of 23 through 30 18 therethefirst section of the first mitigation
19 isthat they were Deposition Exhibits 23 through 30, 19 proposal that IGWA isseeking is areguest for credit
20 and so in the deposition that's how they're referenced. 20 for certain mitigation activities, and it refersto
21 MR. BAXTER: I'munderstanding that. Thank you. |21 conversions, voluntary dry-ups, and groundwater
22 (Exhibits 2023, 2025, 2026, 2029, 2030, and 22 recharge.
23 2076 received.) 23 We understood from the testimony yesterday
24 THE HEARING OFFICER: Wedon't anticipateany |24 that you are the person who has operated the Eastern
25 elaboration or any reading of the deposition into the 25 Snake Plain Aquifer model, or what | may refer to as
Page 283 Page 285
1 record, based on the discussions of the parties? 1 ESPAM, to calculate the magnitude of those credits; is
2 Mr. Haemmerle? 2 that right?
3 MR. HAEMMERLE: No, | elaborated on opening, so | 3 A. | calculated the benefit to Curren Tunnel
4 1'll leaveit at that. 4 predicted by the model and the linear regression for
5 THE HEARING OFFICER: Okay. Very good. 5 the 2011 through 2013 activities.
6 Any other preliminary matters? 6 Q. Okay. Great. I'll talk to you about those
7 Thank you. 7 alittle bit later. | want to just preliminarily
8 Now, Ms. Sukow. Raiseyour right hand, 8 explain my understanding of the process of getting some
9 please. 9 of that datafrom the field to your desk and make sure
10 10 that my understanding, based on prior testimony, is
11 JENNIFER SUKOW, 11 consistent with your understanding of how that
12 having been called as awitness by IGWA and duly sworn |12 information getsto you.
13 totell thetruth relating to said cause, testified as 13 Y esterday Lynn Carlquist testified that
14 follows: 14 they provide some of the conversion and recharge data
15 15 to Water District 130. And then Cindy Y enter testified
16 THE HEARING OFFICER: Thank you. Please be 16 that she takes that information, along with some
17 seated. 17 information from canal companies regarding conversion
18 Mr. Budge. 18 deliveries, and matches that up with parcels of land on
19 19 which that water is delivered, and then creates a
20 DIRECT EXAMINATION 20 spreadsheet that comes up with a -- what she referred
21 BY MR. TIBUDGE: 21 toasacredit and explained that that was kind of a
22 Q. Thank you, Ms. Sukow, for being here today. 22 groundwater savings calculation.
23 | imagine there are maybe other tasks you would prefer 23 And then | understood she sends that
24 to beundertaking. So we appreciate it. 24 spreadsheet to you, and you take the information from
25 Can you please state your name and spell 25 that spreadsheet and use that to run the model; is that
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1 correct? 1 understanding of that isit's just a geographic outline
2 A. Yes. We start with Cindy's spreadsheet for 2 of land that maybe we're talking about that was
3 the IGWA conversions. 3 irrigated with groundwater historically.
4 Q. Okay. And then Brian Higgs testified that 4 Isthat right?
5 he does asimilar thing for Southwest and Goose Creek | 5 A. Yes
6 lrrigation Districts and sendsit to Tim Luke, who 6 Q. Andyou talked about model cells. My
7 undertakes a similar verification process, and then 7 understanding is the model is broken up to
8 sendsasimilar spreadsheet to you for Southwest and 8 1-mile-square grid cdlls.
9 Goose Creek; isthat right? 9 A. Yes.
10 A. Yes. Westart with Tim Luke's 10 Q. Sovyou figure out which grid cell that .shp
11 spreadsheet -- 11 fileislocated in?
12 Q. Okay. 12 A. Yes. We have apreprocessing tool that
13 A. --for the Southwest conversions. 13 doesthat.
14 Q. Okay. A littlelater I'll pull up those 14 Q. Okay. That'swhat the preprocessing tool
15 spreadsheets and make sure that we're talking about the |15 does, it assignsthat .shp file to a certain model
16 same thing, and then we'll look at the chart that you 16 cell?
17 prepared of those 2011, '12, and '13 credits. 17 A. That's part of what it does, yes.
18 But before we get there, | wanted to just 18 Q. Okay. Andthenisit -- so | understand
19 talk generaly about how the model calculatesthe 19 it, isreally what the model doing isfiguring out the
20 effect of those activities -- the conversions, the 20 hydraulic effect on the aquifer if you no longer pump
21 recharge, and the CREP -- and just have you explain 21 groundwater to irrigate that .shp file?
22 kind of conceptually on a high level that hopefully 22 A. Yes. It looks at the hydrologic effect
23 most of us could understand how the model doesthat. |23 of -- of basically injecting avolume of water that's
24 So for dry-ups, which yesterday were 24 equivalent to what was not pumped and consumptively
25 explained asland that was traditionally irrigated with 25 used on that field.
Page 287 Page 289
1 groundwater and the farmer ceasesirrigating at all 1 Q. Okay. Andthenam| correctin
2 through the CREP program, or there's some other 2 understanding that that hydrologic changein that one
3 voluntary dry-upsthat people undertake, can you 3 model cell, the model is capable of predicting the
4 explain generally how the model calculates or treats a 4 effect of that change on any other model cell within
5 dry-up. 5 the model?
6 A. | guess|'m not sure by what you mean by 6 A. Technicaly, yes. What we are -- the
7 how it treatsit. 7 output we're actually using isthe effect of that --
8 Q. How doesthe model calculate the effect of 8 that stress on discharge to the river and springs.
9 somebody drying up land that was historically irrigated 9 Q. Okay. Soyou can take the changein that
10 with groundwater? 10 onemodel cell, and then the model can create a
1 A. Wadll, for the -- for the dry-ups we start 11 prediction of the effect on some other spring cell or
12 with a.shp file that shows the area of the field that 12 river reach cell in the model?
13 wasdried up. And we run that through a preprocessing 13 A. Yes
14 tool that takes the -- you know, that area, and then it 14 Q. Okay. Thanksfor that explanation. That's
15 asolooks at the ET and precipitation that's averaged 15 helpful.
16 over the 1998 to 2008 period, and cal culates the crop 16 And then with conversions, is the model's
17 irrigation requirement, which would be the net stress 17 calculation of the hydrologic effect of a conversion
18 that would have occurred there if they had continued to 18 any different than what it does for a dry-up?
19 irrigate from groundwater. 19 A. No. The actua groundwater flow model
20 And then we run that stress. It assigns 20 workswith whatever stress we put in, you know. And
21 that stressto the model cell that the field isin, and 21 for the conversions, you know, the volume that we're
22 then we run that stress through the MODFLOW groundwater |22 putting in was, you know, taken from Cindy's
23 model. 23 spreadsheet, and then we also have some allowance for
24 Q. Okay. Solet mejust try to clarify a 24 conveyance loss that we calculate.
25 couplethings. You referred to a.shp file. And my 25 But it's put in asavolume, and the
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1 groundwater flow model doesn't know whenwerunitwhat | 1 that three-year period.
2 that volume came from. 2 Isthat right?
3 Q. Okay. Soonaconversionit'ssimilartoa 3 A. Yes
4 dry-up, except that in addition to accounting for the 4 Q. Okay. Canyou explain just what the
5 less groundwater being withdrawn, you're also 5 different columns and rows of the model refer to just
6 accounting for some recharge that accompanies that 6 so that we understand what this table is showing.
7 conversion? 7 A. I'msorry. Say that again.
8 A. Wall, with the conversions we're putting in 8 Q. Just generaly explain what the table
9 thevolume that Tim or Cindy reviewed and said "Thisis 9 shows.
10 the amount of CREP volumetric credit they'll get at 10 A. Okay. Thetable shows, you know, the
11 thisconversionsite." And we model that volume asthe 11 volumes of -- of benefit to the aquifer from various
12 stressthat occursin that cell, plus we give an 12 mitigation projects and then the predicted benefit to
13 alowance for conveyance | oss. 13 Curren Tunnel, which is, you know, a two-step process
14 So we calculate a conveyance loss to, you 14 where we -- we use the model ESPAM-2.1 to predict the
15 know, that would be coincident with getting that water 15 benefit to the model cell that contains Curren Tunnel
16 tothefield. Andwe apply that stressto the cells, 16 and the rest of the spring complex.
17 you know, along the path, along the canal to get that 17 And then we apply a 63 percent, which is
18 water there. 18 from alinear regression model, that relates the change
19 Q. Okay. So -- and my understanding of 19 inflow to the tunnel to the changeintotal flow in
20 conversionsis there's more benefit to converting than 20 the model cell.
21 to simply drying up acres, because not only do you get 21 The -- in this table the mitigation
22 theeffect of not pumping the aguifer, but you also get 22 projects were broken up into -- into several groups.
23 somerecharge, either through conveyance loss or the 23 We show the conversions that were done by members of
24 water applied to the actual crop. 24 1GWA, then we show the conversions that were done by
25 Isthat fair to say? 25 members of Southwest Irrigation District and Goose
Page 291 Page 293
1 A. That's generally true, assuming that 1 Creek Irrigation District.
2 there's, you know, not -- yeah, | mean they get more 2 Southwest and Goose Creek also had some
3 benefit than just the groundwater volume because there 3 voluntary curtailmentsthat are -- that are dry-ups
4 isinefficiency in the application and there's 4 that aren't part of the CREP program. And then we show
5 conveyance losses. 5 dry-upsthat were part of the CREP program. And we
6 Q. Okay. That makes sense. And then on 6 show the -- the recharge that Southwest Irrigation
7 recharge, | guess you're taking some model cell and 7 Disgtrict reported in those three injection wells that
8 assigning some amount of water that's injected into the 8 were shown yesterday.
9 aquifer in that model cell to account for the recharge 9 Q. Okay. Thank you.
10 that occursin that cell? 10 So if welook in that left column, there's
11 A. Yes 11 aseriesor alist of mitigation activities that have
12 Q. Allright. Okay. Thanksfor that 12 been undertaken by groundwater pumpers. And then if we
13 background explanation. 13 go over to the right column for predicted benefit to
14 If you will ook in that exhibit book in 14 Curren Tunnel, the bottom, the totals, that's the
15 front of you and turn to Exhibit 1025. 15 steady-state effect on the Rangen model cell from those
16 A. Okay. 16 activitiesin the left mitigation project column;
17 Q. Atthetop of that exhibit it's titled 17 correct?
18 "ESPAM-2.1 simulation of steady-state benefits to 18 A. No. You said that's the predicted benefit
19 Curren Tunnel from 2011 to 2013 conversion and CREP |19 to the Rangen model cell. And thisis the predicted
20 projectswithin the Great Rift trimline." This 20 benefit to Curren Tunnel.
21 document was provided to us by Garrick Baxter, | 21 Q. Okay.
22 believe, with the Department. 22 A. Soit'sdready been multiplied by the
23 And my understanding is this reflects your 23 63 percent.
24 calculation -- your running of the model to calculate 24 Q. Okay. Allright. Sofor example, in 2011,
25 the effects of conversion, CREP, and recharge during 25 the 1.7 cfsfigure, that's 63 percent of the total
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1 predicted benefit to the Rangen model cell? 1 onthe screen is Exhibit 1082.
2 A. Yes 2 And then, Justin, if you'll go to 1083.
3 Q. Okay. Andthen2.1cfsin2012and 1.7 in 3 It's the same spreadshest but for the years
4 2013. | only -- I just have afew questions about 4 2012 and'13. And | assumethisisaso the
5 this. 5 spreadsheet you used?
6 And | think what may be easiest would be, 6 A. Yes.
7 Justin, for you to pull up Exhibits -- and these are 7 Q. Isthere any datathat you gather that does
8 spreadsheets-- 1022 and 1023. 8 not come from one of these two spreadsheets?
9 Y ou can look at those in the binder if 9 A. Thereisn't datathat we gather. We do --
10 you'd like, Ms. Sukow. Inthebinder all you haveisa |10 we do use estimates from the mode! to estimate the
11 screenshot of the first page of the spreadsheet, which |11 canal seepage, and that is reflected in the notes on
12 you may or may not be able to decipher. But on the 12 thetablethat | produced. I'm sorry, I've forgotten
13 screenin front of you we have projected the actual 13 what exhibit number that was.
14 spreadsheet. And the first spreadsheet on the top it 14 Q. It's1025.
15 says"1022 conversion summary 2011." 15 A. Yes. Sonotes1and 2 on Exhibit 1025 show
16 And I'll represent to you that Ms. Y enter 16 the canal seepage that we assumed for those conversion
17 explained yesterday that this is the spreadsheet she 17 projects.
18 prepares of conversion datain Water District 130. 18 Q. Okay. And then the CREP data, does it come
19 There's anumber of tabs on the bottom, " Soft 19 from these spreadsheets, or do you get that from
20 Conversions," "Hard Conversions," et cetera. You 20 another source?
21 mentioned earlier that you use data provided by 21 A. We get that from another source.
22 Ms. Yenter to run the model. 22 Q. Ms. Sukow, if you'll turn to Exhibit 1039.
23 And | just want to make sure that thisis 23 Andit'sthefirst exhibit in the second book.
24 the spreadsheet you're referring to that you get from |24 A. Oh. Okay.
25 Ms. Yenter for that purpose? 25 Q. Takeamoment to look at this. Thisisa
Page 295 Page 297
1 A. Yes. 1 document that we obtained published by the NRCS. It's
2 Q. And, Justin, let'sgo to 1023 is the same 2 aCREP report for Idaho for the year 2013.
3 looking spreadsheet, but it's for years 2012 and 2013. 3 Is this the document or the source of data
4 So this, again, would be the data that you 4 for your CREP calculations, or do you get your data
5 utilized to create the figures on Exhibit 1025 for the 5 from something else?
6 Yyears2012 and 2013; isthat right? 6 A. | get my datafrom a CREP .shp filethat is
7 A. Yes. 7 processed by IDWR's GIS staff. They get datafrom, you
8 Q. Andthen asoif you go to 1082. 8 know, from the agency, the Idaho Soil and Water
9 Garrick, do you show those spreadsheets, 9 Conservation Commission. So | don't use this data
10 1022 and 1023, as being in evidence? 10 myself. It'salready been processed by othersfor my
11 MR. BAXTER: Yes. 11 use
12 MR. TJBUDGE: Okay. 12 Q. Okay. Isthisreport one that you would
13 Q. Andthen 1082 and 1083 are different 13 review inthe course of your job, or do you just take
14 spreadsheets. They're for Southwest Irrigation 14 the .shp file that you mentioned?
15 Didtrict. 15 A. Yeah, | just take the .shp file that
16 And we understood from the testimony 16 somebody else has aready processed.
17 yesterday these were aso provided to you and used by |17 Q. Okay. Thisdocument isn't oneyou're
18 you to do your calculations for those districts; is 18 familiar with, then?
19 that correct? 19 A. | have seen it before, but I'm not
20 A. Yes. Sorry, thetabsthat | ook at are up 20 particularly familiar with it.
21 here. The onesin the screenshot are not the tabs | 21 Q. Okay. Do you know if the CREP data shown
22 useso | didn't recognize them. 22 in this document is the same as the data that you use
23 Yeah. This spreadsheet you have on the 23 inyour model run?
24 screenisonethat | used, yes. 24 A. | -- | have never compared the .shpfilel
25 Q. Okay. And for the record, the spreadsheet 25 useto thisdocument. So no, | can't -- | don't know.
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1 Q. Okay. When you get your .shp file from the 1 the objection that we've got. So | don't have a
2 NRCSfor CREP data, isthat an annual .shp file? Is 2 problem with it, Director. It'smainly just an issue
3 that something they provide to you annually? 3 of it doesn't accurately reflect what went into 1025.
4 A. Again, | get the .shp file from IDWR staff. 4 MR. TIBUDGE: Well stipulate that, as
5 | do not know what their processisfor getting the 5 explained, the Department limitsits -- or limitsits
6 updates from this agency, and | don't know how often 6 CREP credit to those acres within the Great Rift trim
7 they doit. 7 line and that this report may include acres outside the
8 MR. TIBUDGE: Okay. Mr. Director, wehad hoped | 8 Great Rift trimline.
9 to admit this document into evidence. It doesn't 9 Isthat fair enough?
10 appear that it's one that Ms. Sukow utilizesin her 10 MR. MAY: What'sthat?
11 calculation of CREP data, but it is an explanation of 11 MR. TIBUDGE: Well stipulate for the record
12 the CREP program in Idaho. And it has figures on the 12 that the report here may include acres that are outside
13 number of acres enrolled over the last few years. It 13 the Great Rift trim line and the Department only
14 isapublic document, and | think it's fair to assume 14 accounts for those inside the trim line.
15 that the datareported in it is accurate and consistent 15 MR. MAY: Yeah. And | believe there's some
16 with what Ms. Sukow relies upon. 16 other processing, she said, for instance, within the
17 With that background, | would offer it into 17 model boundary and common groundwater area. | guess
18 evidence. It's Exhibit 1039. 18 my -- thisreport may contain CREP acres that are not
19 MR. MAY': Director, may | have a couple of 19 included in her calculation. But other than that, |
20 questionsin aid of objection? 20 don' care.
21 THE HEARING OFFICER: Yes. 21 MR. TIBUDGE: Okay.
22 22 THE HEARING OFFICER: My handwritten notes
23 VOIR DIRE EXAMINATION 23 confirm what Garrick Baxter said. The parties have
24 BY MR.MAY: 24 stipulated to the admission of 1039, soit'sin the
25 Q. Ms. Sukow, the data that you rely uponin 25 record already.
Page 299 Page 301
1 making your calculations that ended up in Exhibit 1025, | 1 MR. MAY: Okay. No problem with that, Director.
2 dothoseinclude all CREP acres? 2 THE HEARING OFFICER: Okay.
3 A. The-- when we do the processing, we shape 3
4 the-- weclip the .shp file to the area of 4 CONTINUED DIRECT EXAMINATION
5 curtailment. So in this case the Great -- you know, 5 BY MR. TIBUDGE:
6 the Great Rift trimline. So it does not include any 6 Q. Ms. Sukow, there were afew questions
7 CREP acresthat are east of the Great Rift or that are, 7 yesterday about recharge that's performed by the Idaho
8 well, obviously outside of the model boundary, so... 8 Water Resource Board. My understanding is that that
9 Q. And that would include just the model 9 wasnot included in either Ms. Yenter'sor Mr. Luke's
10 boundary or the area of common groundwater supply as |10 spreadsheetsthat you rely on.
11 well? 11 Isthere -- in your table, 1025, do those
12 A. Itonly includes CREP within the area of 12 numbers reflect any Water Resource Board recharge, to
13 common groundwater and west of the Great Rift and 13 your knowledge?
14 within the model boundary. 14 A. Not to my knowledge. Thereisanoteon
15 MR. MAY: Director, | would object to thison 15 the SWID recharge that in the time frame we had to do
16 the basis of relevance, just because it's going to 16 thisanalysis| wasnot able to verify with -- | was
17 include different datafrom what was reflected in 17 not able to verify with Neal Farmer whether or not the
18 Exhibit 1025 and used in her calculation. And she 18 SWID recharge claimed for 2012 and 2013 was sponsored
19 didn'trely onit. 19 by the Water Resource Board.
20 MR. BAXTER: Director -- 20 We did not include any recharge that we
21 THE HEARING OFFICER: Yeah. 21 knew was sponsored by the Idaho Water Resource Board in
22 MR. BAXTER: --if | might. From my records it 22 thisanalysis because that's -- we did this analysis
23 shows this exhibit has already been stipulated to by 23 consistent with -- with, you know, the mitigation
24 the parties. 24 credit runs we had donein -- previously for the Clear
25 MR. MAY: Then -- then my questions will cover 25 Springs and Blue Lakes delivery calls. And we did
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1 not -- we did not calculate mitigation credits for 1 would need accurate measurements of the -- the pipeline
2 Board-sponsored recharge for those calls, so... 2 discharged to Curren Ditch or just accurate
3 Q. Okay. Sofor those SWID, whichis 3 measurements at the head of the pipeline. But we'd
4 Southwest Irrigation District, for those acres that you 4 need measurements of the total flow into the Sandy
5 had not yet verified whether the recharge was Water 5 Pipeline.
6 Board-sponsored or District sponsored, did you assume 6 And then yesterday there was some mention
7 that that recharge had been performed by the District 7 intestimony of water going into athird pond, |
8 and then therefore included it as part of your credit, 8 believe, and that Butch Morris also had some diversions
9 or did you not include that recharge in your credit 9 out of that. So we would need accurate measurements of
10 calculation? 10 that water, that outflow as well.
11 A. ltisincluded. Asyou can see, it'svery, 11 Q. Okay.
12 very small. 12 A. Andif there are any other outflows that
13 Q. Yeah. 13 I'm not aware of, we'd need accurate measurements of
14 A. Soit... 14 those aswell.
15 Q. Okay. Haveyou done model calculations of 15 MR. TJIBUDGE: Okay. That makes sense. Thank
16 recharge performed by the Water Resource Board in other |16 you. | don't have any further questions. Hold on. |
17 contexts? 17 may.
18 A. Yes 18 | don't have any further questions.
19 Q. Where do you get the recharge data to do 19 Thanks.
20 those model runs? 20 THE HEARING OFFICER: Okay. Thank you,
21 A. From -- from other staff. 21 Mr. Budge.
22 Q. Okay. If the Director wereto decideto 22 Mr. May, you may cross-examine.
23 give groundwater users credit or partial credit for 23 MR. MAY: Thank you.
24 Board-sponsored recharge activities, could you add 24 1l
25 that -- do you have the data to add that to your table 25 I
Page 303 Page 305
1 and create an updated model run that would account for 1 CROSS-EXAMINATION
2 that recharge? 2 BY MR. MAY:
3 A. | don't personally have that data compiled 3 Q. Ms. Sukow, Justin May on behalf of Rangen.
4 atthistime, but | -- | suspect that we could get it 4 With regard to the calculations that are
5 from other staff that have that data. 5 reflected in Exhibit 1025 -- and I'm showing you
6 Q. Okay. And then just acouple final 6 Exhibit 1025 on the screen here -- have you, since the
7 questions. | don't know if you were in here yesterday 7 timeyou created this spreadsheet, made any changes to
8 when there was some discussion about the Sandy Ponds 8 it? | mean have you made any new calculations that
9 and recharge that occurs in the Sandy Ponds. 9 would require changes to this spreadsheet?
10 Areyou familiar with the Sandy Ponds? 10 A. No.
11 A. A littlebit, but | have not been there 11 MR. MAY: And just a housekeeping matter, TJ, |
12 since probably 2003 or 2004. 12 don't know if you introduced 1025.
13 Q. Okay. If the Director were to decide to 13 Did you intend to?
14 give groundwater users credit for some recharge that's 14 MR. TIBUDGE: Isit stipulated?
15 performed in the Sandy Ponds, what datawould you need |15 MR. RANDY BUDGE: | show that as beingin.
16 from the groundwater usersto be able to run that 16 MR. MAY: Youdo? | don't haveit onmy list as
17 through the model to determine the effect on the Curren 17 admitted.
18 Tunnel? 18 MR. BAXTER: | don't haveit asastipulated
19 A. Wewould need accurate measurements of the 19 exhibit, and | don't have it as admitted yet.
20 water that flowed into the ponds and then all of the 20 THE HEARING OFFICER: Okay.
21 outflows from the ponds. So we would need accurate 21 MR. MAY: Did you intend to offer it, TJ?
22 measurements of what -- you know, what is diverted 22 MR. TJIBUDGE: | did. My notesreflect it was
23 from -- by -- isit Butch Morris? 23 dtipulated.
24 Q. Yesh. 24 So I'll offer Exhibit 1025.
25 A. --fromthe box on hisland. And thenwe 25 THE HEARING OFFICER: Mr. May?
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1 MR. MAY: No objection. 1 addition to getting a number of 47,000, do you aso get
2 THE HEARING OFFICER: Mr. Lemmon, | needtocome | 2 data showing you the location of where those 47,000
3 to you when we discuss these. 3 acre-feet were delivered or accounted for?
4 So do you have an objection? 4 A. Yes.
5 MR. LEMMON: That'sfine. 5 Q. So even though you don't have the number of
6 THE HEARING OFFICER: Okay. Exhibit 1025is 6 acres, you have the location for where the acre-feet
7 received into evidence. 7 arecalculated?
8 (Exhibit 1025 received.) 8 A. Yes. Thelocation isassigned to the well
9 Q. (BY MR.MAY): TJpointed out the heading 9 or wellsfrom which the groundwater is not being
10 herethat talked about simulated steady-state benefits 10 diverted. So thevolumeisassigned to well locations,
11 based upon, and it says, "conversions and CREP 11 rather than afield.
12 programs.”" | notice there is some recharge on here. 12 Q. Wetalked alittle bit about -- earlier in
13 To the extent that you had intended to 13 acouple of my guestions about what criteriayou used
14 indicate credit from recharge, isthat also included in 14 tofilter out the input data that goes into creating
15 thistable? 15 this spreadsheet.
16 A. ltisasoincluded. | -- | had originally 16 For al of the input data that you used,
17 made atable of conversion and CREP projects, and was 17 what -- you indicated that one of the criteriais
18 asked to add that rechargein here. And I did not. | 18 within the curtailment area, you filter data based on
19 neglected to change thetitle, so... 19 whether it was located within the curtailment area; is
20 Q. The-- | notice also on here you have an 20 that correct?
21 indication here under -- I'll just say with the 21 A. Yes
22 Southwest Irrigation District acres for conversions, it 22 Q. Andwhat process did you go through in
23 says"Acres not reported.” 23 order to do that?
24 A. Uh-huh. 24 A. | havea.shpfile, aGIS .shp filethat
25 Q. What doesthat -- what does that mean, that 25 showsthe curtailment area. And the curtailment area,
Page 307 Page 309
1 the acres were not reported? 1 you know, excludes things east of the Great Rift, it
2 A. Theacreswere not included in the 2 excludes things outside the area of common groundwater,
3 spreadsheet that Tim Luke givesto me. The acres are 3 and it excludes things outside the model boundary. So
4 not relevant to my analysis, because for conversions we 4 dll those things are aready excluded from the
5 just, you know, model the volume that was deliveredand | 5 curtailment areaiin this.shp file.
6 given credit for. So for my purposes it doesn't matter 6 And | clip theinput files, you know,
7 on the conversions what the acreageis. 7 whether they be a CREP .shp file or a.shp file that
8 Q. Okay. And that was -- that goesinto my 8 showsthe locations of the conversions, which are
9 next question, which iswhether or not the fact that 9 points, | clip out anything that's outside of those.
10 those acres are not reported has any impact on what you | 10 Q. And so, for instance, just to be clear,
11 would do for this table? 11 when we'retalking about Southwest Irrigation District
12 A. No. 12 conversions, for instance, your preprocessing that you
13 Q. When you say "acres not reported,” you mean 13 do with the data would exclude any of those Southwest
14 the number of acresthemselvesis not reported to you, 14 Irrigation District conversion locations that are
15 just the number? 15 outside of the curtailment area?
16 A. The number of acresthat are associated 16 A. Yes. If there are conversions at wells
17 with -- with the volume of water delivered to that 17 that are outside of the curtailment area, those are
18 conversion project is not reported to me. 18 excluded.
19 Q. Sointhenext set of columns where it says 19 Q. Okay. And sowe heard yesterday -- and you
20 "Volumein acre-feet" and you have numbers there for 20 may have been here for some testimony from Brian
21 southwest Idaho beginning with 47,000 approximately in |21 Higgs -- about the number of acres of conversions that
22 2011, that's the number that's important for you for 22 Southwest Irrigation District has. 1t would be my
23 performing your calculations? 23 understanding that not all of those acres would be
24 A. Yes 24 included in your calculation.
25 Q. Andinthe datathat you receive, in 25 A. Possibly. | do not recall if -- off the
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1 top of my head if there were conversions outside of the 1 simulationsin the model, not for this particular
2 areaof curtailment that | had to clip out or not. 2 scenario, but with other scenarios where we've looked
3 There might have been. There might not have been. 3 at how long it takes to get to, say, 90 percent of the
4 But-- 4 steady-state value. And, you know, we did that for --
5 Q. Andif -- excuse me. | didn't mean to cut 5 you know, for curtailment scenarios. And | believe it
6 you off. 6 was somewhere on the order of ten years.
7 A. Oh. 7 Q. Onwhat?
8 Q. Butif there are, they would be excluded by 8 A. Somewhere on the order of ten yearsto get
9 your processing that you did of the data? 9 10 90 percent of steady state.
10 A. Yes 10 Q. Okay.
11 Q. Wasthere any other similar type of 11 A. Soyou'll see-- you'll see the majority of
12 filtering that you did with the input data before you 12 this benefit within the first ten years.
13 put it into -- in other words, were there other areas 13 Q. Okay. You'll seethe benefit within the
14 that you excluded or other types of conversions or 14 first ten years, assuming that it occurs for that
15 other types of acres that you excluded? 15 entiretime period; correct?
16 A. I'mnot surel understand the question. 16 A. Yes. Assuming you perform the exact same
17 Q. For instance, did you make any effort to 17 practice for ten years, you should see somewhere around
18 determine whether specific conversions were done by 18 90 percent of the benefit.
19 IGWA members? 19 Q. Andin order to get the rest of the
20 A. No. We take the spreadsheet that Cindy 20 steady-state value, you'd have to continue that
21 gaveusfor the IGWA conversions and, you know, we 21 practice out for anumber of years beyond that;
22 assume that -- we assume that those were done by IGWA |22 correct?
23 members when we call them IGWA conversions on this | 23 A. Yes
24 spreadshest. 24 Q. Do you know how long that isto actually
25 Q. Inmaking your calculations, | think either 25 et to steady state with this model, with this run?
Page 311 Page 313
1 you or TImentioned that the numbers that we've got 1 A. |dont.
2 over herefor the predicted benefit to the Curren 2 Q. I notice that there's a difference between
3 Tunnel that are listed under each year, those are based 3 2011, 2012, and 2013 for each of these.
4 on steady state; correct? 4 It appears, based upon the difference, that
5 A. Yes. 5 the same activities don't actually occur in each year;
6 Q. Could you describe what that means. 6 isthat correct?
7 A. What that meansisthat for -- for agiven 7 A. That's correct.
8 year, so for 2011, for example -- we take the 8 Q. Okay. And so the assumptionsthat go into
9 activitiesthat were performed in 2011, and werunthem | 9 each of these, that the activity is going to occur
10 at steady state, which basically means the modd is 10 permanently, is not really a correct assumption, isit?
11 assuming that those have been going on at a constant 11 A. Yeah, that'strue.
12 rateforever. Andthat is-- the predicted benefit is 12 Q. Did you make any attempt to determine for
13 the predicted benefit that would occur at equilibrium 13 any of these given years what the effect would be now?
14 if thisactivity occurred every year for avery long 14 Did you do any transient runs on -- on these
15 time. 15 activities?
16 Q. And so when you say for "every year for a 16 A. No, we have not done any transient runs.
17 very longtime," that assumes that that's going to 17 Q. Sogoing forward, for instance for 2014,
18 occur in the future; correct? 18 did you make any attempt to determine what the value
19 A. Yes. 19 would be for 20147
20 Q. What isthe steady-state period? You said 20 A. No. That would depend on what practices
21 avery long time. What's the period? 21 they actually carry out in 2014.
22 A. Wadll, technicaly it's -- you know, it's 22 Q. And samething for 2015 and beyond,;
23 running it out until it getsto equilibrium. So 23 correct?
24 there'snot really atime period on it. However, we 24 A. Yes. It will always depend on what
25 have -- you know, we have done some transient 25 practicesthey actually undertake.
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1 Q. Sounder thisanalysisthat you're doing 1 superposition mode and only looks at groundwater
2 here, you're just looking back at what happened in 2 pumping onirrigated lands. And this-- you know,
3 previous years and making no attempt to predict what | 3 recharge doesn't comeinto play with that.
4 the effect will be in the future; correct? 4 Q. Sother€'s no adjustments that you think
5 A. That's correct. 5 you would need to make on recharge similar to what you
6 Q. What would happen to the numbers that 6 did with CREP?
7 you've got hereif the activities stopped or changed? 7 A. No.
8 A. These numberswill change. 8 Q. I notice on here that you did not include
9 Q. Didyou do -- rephrase this. 9 any recharge acresfor IGWA.
10 | understand that you undertook some 10 What was the reason for not including any
11 effortsto ensure that the activities that you are 11 recharge acres -- or any recharge benefit for IGWA?
12 reflecting here in the calculations you're making here |12 A. Tomy knowledge, there wasn't any
13 were not aready assumptions in the curtailment run. 13 non-Board-sponsored recharge carried out by IGWA, to my
14 Isthat correct? 14 knowledge, during these three years. And consistent
15 A. Yeah, that's correct. So the curtailment 15 with what we've donein past calls, we didn't analyze
16 runwas-- theirrigated lands that were used in the 16 Board-sponsored recharge for this.
17 curtailment run had the CREP acresthat weredried up |17 Q. Okay. Mr. Budge aso mentioned the Sandy
18 in 2008 added back in so that they aren't double 18 Ponds.
19 counted. 19 Did you -- why did you not includein this
20 Q. Okay. Soyou made some effort, at least as 20 any recharge related to the Sandy Ponds? Did you have
21 you're saying with regard to CREP, to make surethat |21 areason for that?
22 they're -- that those acres were not double counted in 22 A. Tomy knowledge, that was not something
23 termsof credit? 23 that was specifically requested in amitigation plan
24 A. Yes 24 previoudly. Andto my knowledge, | don't have the data
25 Q. Did you do anything like that with regard 25 to, you know, calculate the volume that we would input
Page 315 Page 317
1 to conversions? 1 into the model.
2 A. Wadll, the conversions are still irrigated, 2 Q. And to your knowledge, in order to do that
3 they'rejust irrigated with surface water. So they'll 3 you would -- | understand you to have testified that
4 show up asirrigated lands. And we have not atered 4 you would need to know reliably the amount of water
5 the groundwater fraction, you know, to account for the | 5 that went into the Sandy Ponds; correct?
6 conversions. So the groundwater fractions are, you 6 A. Yes, and aso any outflows from the ponds.
7 know, the same as they were before the conversions. 7 Q. Andyou'd need accurate numbers for both of
8 Q. Okay. So doyou haveany concernswiththe | 8 thosevaluesin order to make that calculation?
9 conversions, that there's any kind of double counting 9 A. Yes.
10 being done there? 10 Q. Mr. Budge showed you Exhibit 1000, which
11 A. No, | don't have any concerns with that. 11 wasthe mitigation plan. And we've been -- and you can
12 Q. With regard to the recharge that's 12 look at that, but we've been looking at items what |
13 reflected here -- and the only recharge that | notice 13 guessare 1A through C in IGWA's mitigation plan. And
14 hereisfor Southwest Irrigation District. Withregard |14 thoseinclude the dry-ups, the conversions, and
15 tothat recharge, isthere any -- isthere any 15 recharge.
16 modification that needs to be done in order to make 16 Have you been asked to or have you done any
17 surethat that rechargeisn't already reflected in the 17 analysiswith regard to any of the other aspects of
18 mode -- or in the curtailment run? 18 IGWA's mitigation plan?
19 A. No, | don't think that would be reflected 19 A. I'msorry. Aspects other than -- can you
20 inthecurtailment run at all. 20 say that again?
21 Q. Okay. Thisis-- thisis newer than the 21 Q. Other than the itemsthat arelisted in 1A
22 curtailment run, is that the reason for that, or was 22 through C. In other words, have you done any
23 done newer? 23 calculations or been asked to do any calculations with
24 A. Widl, it's-- | mean it's surface water 24 regard to the Sandy Pipeline?
25 recharge. And the curtailment runisjust donein 25 A. No.
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1 Q. Or any of the other items numbered 2 1 A. Yes, it does.
2 through 9in their mitigation plan? 2 Q. Anddoesit also include the water rights
3 A. No. We haven't done any analyses. 3 delivered through what's commonly known as the Curren
4 MR. MAY: That'sall that I've got. Thanks. 4 Ditch?
5 THE HEARING OFFICER: Mr. Lemmon, do you have | 5 A. Yes, it does.
6 questionsof Ms. Sukow? 6 Q. And are you acquainted with the various
7 MR.LEMMON: | don't. 7 priority dates of all of the water rights on those --
8 THE HEARING OFFICER: Okay. 8 Billingsley Creek and its tributaries?
9 MR. TIBUDGE: No further questions. Thank you. 9 A. | haveto explain, | don't have them all
10 THE HEARING OFFICER: Mr. Budge? 10 memorized, but I'm fairly well acquainted with them,
11 Thank you, Jennifer. 11 yes.
12 THE WITNESS: Thank you. 12 Q. Andisit true that the measurement records
13 THE HEARING OFFICER: Next witness? 13 that you compile yourself are reported on an annual
14 MR. RANDY BUDGE: Wed call Frank Erwin to be 14 basisto the Department?
15 sworn. 15 A. The measurement records?
16 THE HEARING OFFICER: Mr. Erwin, raise your 16 Q. The measurement records that you take for
17 right hand, please. 17 water deliveries.
18 18 A. Yes, they are reported.
19 FRANK CLARENCE ERWIN, 19 Q. Would it be true that there are many water
20 having been called as awitness by IGWA and duly sworn 20 rights, irrigation water rights, downstream on
21 totell thetruth relating to said cause, testified as 21 Billingsley Creek that would be senior in priority to
22 follows: 22 theirrigation rightsin the Curren Tunnel ?
23 23 A. Yes gir.
24 THE HEARING OFFICER: Thank you. Please be 24 Q. Isitasotruethat at no time have any of
25 seated. 25 the senior water rights downstream in Billingsley Creek
Page 319 Page 321
1 DIRECT EXAMINATION 1 actually curtailed and shut off any irrigation rights
2 BY MR. RANDY BUDGE: 2 inthe Curren Tunnel?
3 Q. Good morning, Mr. Erwin. 3 A. I'mgoing to ask you to ask me that again.
4 A. Good morning. 4 Q. Okay. Hasthere ever been atime that the
5 Q. Would you give us your full name and 5 senior irrigation rights on Billingsley Creek have made
6 address for the record, please. 6 acall and told you, as watermaster, Mr. Erwin, to go
7 A. Frank Clarence Erwin. My addressis 7 up and shut down the irrigation rights in the Curren
8 711 East Avenue North, Hagerman, Idaho. 8 Tunnel?
9 Q. Mr. Erwin, areyou currently serving asthe 9 A. No, there hasn't.
10 watermaster for the Billingsley Creek area? 10 Q. Andisthat because theirrigators
11 A. Yes, sir. 11 downstream choose to allocate whatever supplies are
12 Q. And how long have you served in that 12 available among themselves?
13 capacity? 13 A. Atthispointintimethey're ableto
14 A. | wasn't quite prepared for that question. 14 manage their irrigation needs with what supplies are
15 I'll have to think back. Almost 20 years. 15 available. And that, of course, includes the fact
16 Q. Canyou generally describe what your 16 that -- that very little, if any, irrigation water is
17 responsibilitiesinclude with respect to administering |17 diverted from the Curren Tunnel at this point in time.
18 water rights on Billingsley Creek and the tributaries. 18 Q. Let'sassume hypothetically that at some
19 A. My responsibility includes the measurement |19 point in the future that were to change and those
20 and reporting, the diversions on Billingsley Creek and |20 senior rights would make a call on the junior rightsin
21 from tributariesto Billingsley Creek, and in general 21 the Curren Tunnel.
22 the administration of the water rights by priority. 22 Follow me on that?
23 Q. And does that administration include the 23 A. Uh-huh.
24 water rights that arise in what's known as the 24 Q. If that occurred, as long asthere's
25 Martin-Curren Tunnel? 25 15 second-feet of water delivered to the Curren Ditch,
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1 would there be no priority curtailment at the tunnel, 1 It should bein that first white book. You know, |
2 based on the priority rights as you know them? 2 apologize, 1026, | believe, isthe Curren Ditch
3 A. 1 would haveto check therecord. There 3 measurements.
4 may be some downstream senior rights on Billingsley 4 Do you have that in front of you,
5 Creek that would be in aposition to demand that water. | 5 Mr. Erwin?
6 Q. But generally during the course of your 6 A. Yes, sir.
7 actual experience on the ground, aslong asthere's 7 Q. And down in the bottom right corner, |
8 15 second-feet in the Curren Ditch, there would be no 8 think you'll seethat that was Exhibit 3in the
9 reason to curtail theirrigation rightsin the Curren 9 deposition that you gave on March 4th, 2014.
10 Tunnel; would that be correct? 10 A. Yes, gir.
1 A. Atthispointintime, yes. 11 Q. So do you recognize that?
12 Q. | wantto ask you afew questions about the 12 A. Yes, | do.
13 Sandy Pipe. 13 Q. And that appears to be a compilation of
14 | assume you're familiar with that? 14 measurements on the Curren Ditch covering a period 1995
15 A. Yes, gr. 15 through 2013?
16 Q. Andyou were watermaster at the time that 16 A. Yes gir.
17 pipe was constructed? 17 Q. Andit reflects four different days that
18 A. Yes, dir. 18 those are measured?
19 Q. And do you observe the operations of the 19 A. Yes
20 pipelinein any sense? 20 Q. Do you measure on only those four days, or
21 A. No, | dont. 21 isthis some type of a summary or compilation?
22 Q. You're not responsible for the delivery of 22 A. Thischart isasummary or acompilation.
23 water through the pipeline? 23 The actual measurements are recorded on aweekly basis
24 A. No,sir. 24 and reported to me as the watermaster by the lateral
25 Q. Ismy understanding correct that the Sandy 25 manager. At this point in time that individual is Bill
Page 323 Page 325
1 Pipeline discharges water into the Curren Ditch? 1 McCarthy. He's employed by the Buckeye Farms.
2 A. ltcan. 2 | do check that measurement occasionally,
3 Q. And did you observe that to happen at a 3 and just to make sure that the individual responsible
4 time that there's water flowing through the pipeline 4 for giving me those measurements are reading it
5 that ends up in the Curren Ditch during theirrigation 5 accurately and knows how to convert it in the
6 season? 6 conversion chart.
7 A. | have observed it. At one particular time 7 Q. Do you know why out of the weekly
8 | can recall when the water for the Curren Ditch was 8 measurements that you take on the Curren Ditch that
9 provided for the entire season, irrigation season, for 9 those four dates were selected?
10 thefull year. And| believeit wasin around 2005, 10 A. Those were selected because of a
11 maybe 2006. 11 condensation. The complete reports were reviewed by me
12 Other than that, | have not observed it. 12 prior to the deposition. And to condenseit into a
13 Either there wasn't any running in when | was there or 13 manageable form, | just chose the first month, the
14 there may have some ran into the Curren Ditch, but | 14 15th, the fourth month, the 15th, those particular days
15 was not there to observeit. 15 were just chosen because of arandom selection. No
16 Q. Andisthat discharge of the Sandy Pipeline 16 particular reason, just arandom selection to condense
17 into the Curren Ditch downstream from your measuring |17 the chart.
18 devicethat you utilize on the Curren Ditch? 18 Q. Okay. Mr. Erwin, are the flow records
19 A. Yes itis. 19 shown on those particular dates in each year an actua
20 Q. Andsoif onewereto look at the reports 20 measurement that would have been taken on that
21 of the amount of water flowing in the Curren Ditch, it 21 particular day, not aweekly or monthly average?
22 would not reflect anything that might be added by the 22 A. They may have been an accurate measurement,
23 Sandy Pipeline downstream? 23 depending on what day they were actually taken. The
24 A. That's correct. 24 odds are they were probably an interpol ated measurement
25 Q. Doyou have available there Exhibit 10277 25 inthat week prior to and following that measurement.
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1 Inother words, if the 15th fell on a Wednesday and the 1 tonow?
2 lateral manager takes the readings every Monday 2 A. Upto this point, yes.
3 morning, then it would have not been the exact 3 Q. Do you know how long the Sandy Pipeline has
4 measurement, no. It would have been an interpolated 4 been used to supply irrigation water rights?
5 measurement. 5 A. No, | don't.
6 Q. By that do you mean it would have been an 6 Q. Areyou aware that the Sandy Pipeline does
7 actual measurement closest to the date that's reflected 7 infact supply irrigation water to Butch Morris?
8 here? 8 A. Yes | am.
9 A. Probably, yes, un-huh. 9 Q. Isthere anyone else along the pipeline
10 Q. But asfar asyou know, with that 10 that receiveirrigation rights other than Mr. Morris?
11 qualification the measurement records shown on each 1 A. | believe the Musser property, possibly
12 year and date are an accurate summary or reflection of 12 Shady Groveisthe same name. |'m not sure exactly
13 the actual measurements that are contained in your 13 what name it'sunder. Either Musser or Shady Grove.
14 records as watermaster? 14 And a gentleman by the name of Walt Candy, | believe,
15 A. Yes, sir. 15 also getsirrigation water from the Sandy Pipeline.
16 MR. RANDY BUDGE: Wed offer Exhibit 1026. 16 Q. And do you know whether Mr. Morris operates
17 MR. HAEMMERLE: | believeit'saready in, 17 aso the Candy and the Musser property for irrigation
18 Counsel. 18 purposes?
19 MR. RANDY BUDGE: Pardon? 19 A. | believe he does, yes.
20 MS. BRODY: It'sin as 2003. 20 Q. Inyour opinion, has the use of the Sandy
21 MR. RANDY BUDGE: Thank you. 21 Pipelineto supply these irrigation rights provided a
22 So no objection to having it offered both 22 benefit to Rangen over the years?
23 asour exhibit and yours? 23 A. I'mnot surel can answer that.
24 MR. HAEMMERLE: No objection. 24 Q. Let merephrase that question. Probably a
25 THE HEARING OFFICER: Mr. Lemmon, any objection? |25 poor one. | apologize.
Page 327 Page 329
1 MR. LEMMON: No. 1 Assuming that the -- assuming that these
2 THE HEARING OFFICER: Okay. The document that's | 2 irrigation rightsthat you've described of Mr. Morris
3 marked as Exhibit 1026 is received into evidence. 3 and Candy and Musser were not being supplied by the
4 (Exhibit 1026 received.) 4 Sandy Pipeline, would they have the right to have them
5 Q. (BY MR. RANDY BUDGE): Mr. Erwin, so 5 delivered out of the Curren Tunnel?
6 looking at Exhibit 1026, if there were water flowing 6 MR. HAEMMERLE: Object to foundation to the
7 through the Sandy Pipeline into the Curren Ditch, they 7 extent that the Mussers or Candys have any rights out
8 would not be reflected on this particular exhibit that 8 of the Sandy Ponds or Pipeline or otherwise. Callsfor
9 you've prepared? 9 alega conclusion aswell.
10 A. That'sright. That's correct. 10 THE HEARING OFFICER: Wéll, Mr. Erwinis
11 Q. Andis my understanding correct that there 11 familiar with the deliveries of water on Billingsley
12 are no measurements taken by you of the water that 12 Creek and the springs therefrom. I'll allow him to
13 discharges from either into or out of the Sandy 13 answer the question if he knows the answer. Overruled.
14 Pipeline? 14 THE WITNESS: Would you please ask the question
15 A. That'sright. 15 again?
16 Q. Let'sassume hypotheticaly there was a 16 Q. (BY MR. RANDY BUDGE): You bet. Asl
17 shortage in the 15 second-feet of water that you need 17 understand it, there are some irrigation rights of
18 to deliver through the Curren Ditch, would it be 18 Morris and Musser and Candy that would have aright to
19 possible to supplement that shortfall by replacement 19 take out of the Curren Tunnel.
20 water viathe Sandy Pipeline? 20 Isthat your understanding?
21 A. If thewater was available, yes. 21 A. Yes
22 Q. And| think you testified earlier that's 22 MR. HAEMMERLE: I'm going to object that there's
23 never been necessary up until now because those prior 23 no factsin the record showing that the Mussers or
24 rights downstream have never asked you to shut off or 24 Candys have any rights out of the Sandy Ponds.
25 call out the junior irrigation rights in the tunnel, up 25 MR. RANDY BUDGE: | didn't say the Sandy Ponds.
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1 | said out of the Curren Tunnel. 1 tomy stint aswatermaster, | did perform some
2 MR. HAEMMERLE: All right. Withdraw my 2 maintenance up there for the previous owner of Howard
3 objection. 3 Morris property, a gentleman by the name of Gary
4 THE HEARING OFFICER: Okay. 4 Montgomery.
5 Q. (BY MR. RANDY BUDGE): Doyouwantmeto | 5 And at that particular point in time we did
6 rephrasethat? You'refamiliar that there are 6 do some cleaning and maintenance within the pipeline
7 irrigation rightsin the Curren Tunnel, known asthe 7 that wasinstalled at the time that the Rangen
8 Morristhe Musser and the Candy rights? 8 facility, | believe, was built.
9 A. Yes | am. 9 Q. And approximately when was that work done?
10 Q. Andisit true that those rights have 10 You said it was before your time as watermaster.
11 priority over the rights of Rangen in the Curren 11 A. Thebest | can remember, it would have been
12 Tunnel? 12 donein the mid-'70s.
13 A. Yes, they do. 13 Q. And do you have any knowledge concerning
14 Q. Andif those rights were not being supplied 14 exactly what work was done?
15 viathe Sandy Pipeline, would they have aright to 15 A. At the point in time Mr. Montgomery hired
16 divert the water from the Curren Tunnel? 16 meto actualy go up the -- the corrugated metal pipe
17 A. Only whilethey'rein priority. 17 that'sinstalled in the tunnel and clean the rock and
18 Q. And that would be taking water away from 18 debrisout of the tunnel that may or may not have been
19 thejunior rights of Rangen if they were diverted? 19 restricting the water coming out of the tunnel.
20 A. That would be taking water away from the 20 Q. Sohow long did that -- explain exactly
21 senior rightsin the Curren Ditch. 21 what you did.
22 Q. And would also be taking rights away from 22 A. Atthat pointintimel put on apair of
23 Rangen; correct? 23 irrigation boots and waded up the tunnel and picked the
24 A. If they werediverting, yes. 24 rocks up and packed them out and tossed them over the
25 Q. Sotothat extent has the Rangen fish 25 side of the hill.
Page 331 Page 333
1 facility received water and benefit by reason of the 1 Q. Didyou do al the work yourself?
2 ddivery of irrigation rights through the Sandy Ponds? 2 A. Yes, | did.
3 MR. HAEMMERLE: Objection to the extent that 3 Q. And how long did that work take?
4 there are any delivery or rights out of the Sandy Pond. 4 A. I'mgoing to say the better part of anice,
5 MR. RANDY BUDGE: You can have a standing 5 hot afternoon in July. It wasarefreshing job at that
6 objection. Well stipulate to that. 6 pointintime.
7 MR. HAEMMERLE: Okay. Thank you. 7 Q. And how far back in the tunnel did you go?
8 THE HEARING OFFICER: Okay. You may answer the | g A. Only to the end of the corrugated metal
9 question, Mr. Erwin. 9 pipethat wasinstalled.
10 THE WITNESS: | would say that Rangen would 10 Q. Would that be -- what? -- 40, 50 feet?
11 receivethewater. | can't pass judgment on the 11 A. | think approximately 40 foot.
12 benefit part. 12 Q. And wasthere awhite PVC pipeinside the
13 Q. (BY MR.RANDY BUDGE): Okay. To your 13 corrugated pipe at that point in time?
14 knowledge, Mr. Erwin, has anyone ever objected to the 14 A. Yes, therewas.
15 delivery of wastewater through the Sandy Pipeline? 15 Q. Anddidyou do -- did it extend into the
16 A. By -- 1 guess. 16 tunnel?
17 Q. | just meant has somebody come to you as 17 A. Asfarasl know, it extended on into the
18 watermaster and said there shouldn't be any wastewater 18 tunnel, yes.
19 delivered through the Sandy Pipeline, because they 19 Q. Youdidn'tgointo see how far?
20 don't have aright or for any other reason? 20 A. No, | didn't.
21 A. Uptothispointintime, no. 21 Q. Did you make any attempt to do any cleaning
22 Q. To your knowledge, has the Curren Tunnel 22 or restoration work beyond the end of the corrugated
23 diversion ever been cleaned or maintained by anyone, 23 pipe?
24 that you're familiar with? 24 A. No, | didn'.
25 A. Inyearspast| -- |, as acontractor prior 25 Q. Asaresult of your work, were you able to
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1 determine whether that increased the flow coming out of | 1 THE HEARING OFFICER: Overruled.
2 the corrugated pipe? 2 Go ahead, Mr. Erwin.
3 A. 1think at that particular point in time it 3 THE WITNESS: Please ask me again.
4 probably increased the flow coming out of the pipe and 4 Q. (BY MR. RANDY BUDGE): Yeah. You're
5 probably lessened the flow that was running around the 5 familiar with the Curren Tunnel.
6 pipe. 6 Areyou familiar with other tunnelsin the
7 Q. Let'sassume that alack of maintenance was 7 vicinity that are used to supply water?
8 in fact obstructing flow into the pipe. You say the 8 A. I'mfamiliar of their location. 1'm not
9 water would then run around the pipe. 9 red familiar; in other words, | haven't been into very
10 Where would it end up? 10 many of them.
11 A. Intheparticular timein -- at that 11 Q. Okay. Areyou aware of cleaning that has
12 particular time it would actually bypass the head box 12 goneon on other tunnelsin the vicinity?
13 for theirrigation pipes. And that's the reason he had 13 A. I'm--1'll putitthisway: I'm pretty
14 me clean the actual corrugated metal pipeiswhat water |14 sure-- and | don't remember how long ago, but I'm
15 he could keep in that pipe was delivered into the 15 pretty sure that there was some work done on the
16 concrete irrigation box. 16 Hoagland Tunnel to remove debris and to possibly
17 Q. Mr. Erwin, if that water ran around the 17 improve the flow at the mouth of the tunnel.
18 pipe and wasn't collected, would it flow out of the 18 Just this last winter | performed alarge
19 talusslope areaand be utilized or be diverted by 19 amount of maintenance on the Florence Livestock Spring
20 Rangen? 20 Tunnel, and have alittle more to do there to finish
21 A. It could have been, yes. 21 the project.
22 Q. Andyou said the work that you did back in 22 Q. So doesthat work on the Hoagland Tunnel
23 the '70s was requested by one of the irrigation rights? 23 you described and the work on the Florence Livestock
24 A. Yes 24 Tunnel, you said last winter, meaning 2013 or 20147
25 Q. Andwastheir interest in making sure the 25 A. Thewinter of 2013 and '14, yes.
Page 335 Page 337
1 water ended up in theirrigation pipeline and not in 1 Q. '13/'14. Okay.
2 the downstream talus slope? 2 A. Yes.
3 A. It --their intent was for the water to be 3 Q. And did that work consist primarily of
4 ableto keep the box that filled the pipelines as full 4 removing debris from the tunnel itself?
5 asthey could to keep what water they could keep coming 5 A. Inthe case of the Hoagland Tunnel, | can't
6 totheir farm. 6 answer for sure because | didn't perform the work. In
7 Q. And absent the cleaning, they might not 7 the case of the Florence Livestock Tunnel, the only
8 havethat extrawater at the box? 8 debristhat isbeing removed is at the actual mouth or
9 A. Yes, dr. 9 outflow of the tunnel. And it'sfrom rock and debris
10 Q. After this one event you described that 10 that'sfell into the ditch that carries the water away
11 occurred in 1970, do you know of any cleaning that's 11 from the tunnel outside of the area of the tunnel.
12 ever occurred in the Curren Tunnel after that time? 12 Q. Andwhat's the reason -- was it the water
13 A. | don't know. 13 usersthemselvesthat did that work?
14 Q. Soyouwouldn't -- have you been back in 14 A. ThelLittle Lateral Users Group
15 the tunnel since 1970 to see what the condition is? 15 Association -- and I'll put it thisway, | own awater
16 A. No, | havent. 16 rightinit -- hired me to do the work.
17 Q. Areyou familiar with other tunnelsin the 17 Q. Andyou actually did the work on that one?
18 areathat have been dug into the aquifer in order to 18 A. Yes, | am, uh-huh.
19 provide asupply of water? 19 Q. And did you observe what the effects of
20 MR. HAEMMERLE: Object to the form of the 20 your cleaning work were on the flow of water from the
21 question to the form of being dug into the aquifer. | 21 tunnel?
22 don't think there's any evidence that that's true in 22 A. | wasnotinaposition to be able to
23 thiscase. 23 measure the exact amounts. But by cleaning the ditch
24 MR. RANDY BUDGE: | think the witness can answer |24 leading away from the tunnel, it was obvious from the
25 that. | just asked if he was aware of it. 25 amount of water going over the spillway at the box that

208- 345- 9611

M & M COURT REPORTI NG SERVI CE,

I NC. 800- 234- 9611





Page 18 (Pages 338-341)

Rangen Mtigation Hearing - Vol. |l 3/18/2014
Page 338 Page 340
1 we had increased the amount of water coming out the 1 Q. (BY MR. RANDY BUDGE): Mr. Erwin, just one
2 ditch that provides water to theirrigation box. We 2 other question.
3 did not, to my knowledge, increase the water coming out | 3 Do you know of any changes that have
4 of thetunnel. We werejust able to gather it and get 4 occurred recently to address any issues pertaining to
5 it into the box. 5 the measuring device in the Curren Tunnel?
6 Q. Justin, could you pull up Exhibit 1029. 6 A. I'm not aware of any, no.
7 Mr. Erwin, 1029 should be in that book. 7 MR. RANDY BUDGE: Okay. Thank you very much.
8 And the second page of that, Justin. Maybe 8 That'sall the questions | have. Appreciate you
9 you can blow up the note. 9 coming.
10 Mr. Erwin, in your book on page 1029, the 10 THE HEARING OFFICER: Do you planto
11 second pageisahydrograph, | believe. And you were 11 cross-examine Mr. Erwin, then, Mr. Haemmerle?
12 asked some questions about that in your deposition. 12 MR. HAEMMERLE: Yes. Thank you.
13 Do you remember? 13 THE HEARING OFFICER: Okay. Just looking for a
14 A. Yes, sir. 14 logical place to break, but maybe we can finish.
15 Q. And what's been blown up on the screenisa 15 MR. HAEMMERLE: | don't think I'm going to take
16 note that's there that talks about some of the data 16 too long. Director, if you need to break --
17 being graded as poor due to equipment problems. 17 THE HEARING OFFICER: No, I'mfine.
18 And if | recall correctly, in your 18
19 deposition you didn't really know anything about what 19 CROSS-EXAMINATION
20 those problems were? 20 BY MR. HAEMMERLE:
21 A. No, | dont. 21 Q. Good morning, Mr. Erwin.
22 Q. And did you receive any information from 22 A. Good morning.
23 the Department later about what some of those problems | 23 Q. Idontthink | havealot of questionsto
24 were that were being referred to by the author of that 24 ask you. | just want to kind of clean up and make sure
25 note? 25 everyone understands exactly what you do.
Page 339 Page 341
1 A. | havenot, no. 1 Mr. Erwin, what is your job title?
2 Q. Okay. 2 A. I'mthe watermaster for Water District 36A.
3 A. | received that particular note, and that's 3 Q. Andinrelation to that job, you keep
4 dl. 4 something called proof reports; correct?
5 MR. RANDY BUDGE: Okay. We would ask for the -- 5 A. Yes, | do.
6 let mecheck. Has 1045 been admitted? | show that was 6 Q. Justin, if you could pull up the first page
7 onethat was admitted. Okay. 7 of Exhibit 209.
8 MR. TIBUDGE: Thisoneis2045A. 8 Hang on, Mr. Erwin.
9 MR. RANDY BUDGE: Or excuse me, 2045A. Wewould | 9 Mr. Erwin, you have a binder with you
10 offer 2045A. And that was the letter that was provided 10 today; correct?
11 by the Department in response to the questions during 11 A. Yes, | do.
12 Mr. Erwin's deposition. The parties had asked for an 12 Q. You have two binders with you today?
13 explanation from the author. And this e-mail was sent 13 A. Yes. I'msorry. | forgot to bring them up
14 to the parties counsel in lieu of calling Michelle 14 tothetable.
15 Richmand. We'd simply offer Exhibit 2045A, being a 15 Q. | don' think you necessarily --
16 Department record. 16 A. Okay.
17 MR. HAEMMERLE: No objection. 17 Q. Wédll, Mr. Erwin, with regard to the
18 THE HEARING OFFICER: Okay. The document marked |18 Martin-Curren Tunnel rights and the Curren Ditch
19 as Exhibit 2045A is received into evidence. 19 rights, you have two binders; correct?
20 MR. MAY: Director, I'm just wondering if -- 20 A. Yes
21 THE HEARING OFFICER: Oh, sorry. Mr. Lemmon? 21 Q. Exhibit 209 is the binder that's relevant
22 MR. LEMMON: That'sfine. 22 to the Martin-Curren Tunnel rights under "Miscellaneous
23 THE HEARING OFFICER: Thank you for the 23 36A rights"; correct?
24 reminder. 24 A. Yes
25 (Exhibit 2045A received.) 25 Q. Okay. So the documentsrelativeto the
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1 Martin-Curren Tunnel in Exhibit 209 are contained under 1 deposition you mentioned the Curren Ditch weir.
2 thetab "Miscellaneous 36A rights"? 2 Isthat located in close proximity to where
3 A. Yes, they are. 3 the pipeline entersinto the Curren Ditch?
4 Q. Okay. Pull up thefirst page of 4 A. It's-- the Curren Ditch weir --
5 Exhibit 210. 5 measurement weir islocated just upstream of the
6 Mr. Erwin, up on the screen there is the 6 outflow of the Sandy Pipeline.
7 first page of abinder labeled Exhibit 210. 7 Q. Okay. | know we don't have agood scale,
8 That contains the Curren Ditch rights; 8 but about how far upstream from the pipeline is that?
9 correct? 9 A. I'mgoing to say approximately 25 feet.
10 A. Yes,itdoes. 10 Q. Okay.
11 Q. And we know that because it says so on the 11 A. Maybe 30 feet.
12 first page; correct? 12 Q. Now, | think Mr. Budge asked you some
13 A. Yes. 13 certain questions about whether or not you're aware of
14 MR. HAEMMERLE: Garrick, my records show that 14 the Sandy Pipeline delivery of water rights from the
15 baoth 209 and 210 have been admitted. 15 Sandy Ponds.
16 MR. BAXTER: Yes. 16 Areyou aware of what water rights are
17 MR. RANDY BUDGE: Correct. 17 associated with the Sandy Ponds?
18 Q. (BY MR.HAEMMERLE): Now, you are very well |18 A. No, I'm not.
19 aware of the Rangen research facility and the Sandy 19 Q. Okay. Andin fact, a some point in time
20 Ponds and the Curren Ditch; correct, Mr. Erwin? 20 you were asked not to administer the Sandy Ponds area;
21 A. Yes 21 correct?
22 Q. Could you pull up 2074. 22 A. That's correct.
23 Mr. Erwin, do you recognize Exhibit 2074? 23 Q. Sofollowing your orders, you have not done
24 A. Yes 24 that?
25 Q. And did you create Exhibit 2074? 25 A. That's correct.
Page 343 Page 345
1 A. Yes, | did. 1 Q. Allright. So asyou sit here, you can't
2 Q. Andwhat is-- what do you use 2074 for? 2 testify whoin fact owns any of the water rights out of
3 A. It'samap of the entire Water District 36A 3 the Sandy Ponds?
4 withared line on al the distribution systems that 4 A. No,dir.
5 areinvolved in the administration of the water in 5 Q. Mr. Erwin, you're well aware of the
6 District 36A. 6 priority dates out of the Martin-Curren Tunnel and the
7 Q. Okay. The portion that Justin just pulled 7 Curren Ditch; correct?
8 up kind of givesyou the lay of the land of where the 8 A. Yes, sir.
9 Sandy Ponds are located, the Sandy Pipeline, and the 9 Q. I think you testified that the earliest
10 Rangen research facility; correct? 10 Morrisright out of the Martin-Curren Tunnel has a
11 A. Yes itis. 11 priority date of October 9th, 18847
12 Q. The Sandy Pipelineg, the red line from the 12 A. Yes, dir.
13 pondsin the lower left-hand corner enter into what 13 Q. There are approximately five water rights
14 appearsto be aditch; correct? 14 down the Curren Ditch that have senior priority dates,
15 A. Yes, it does. 15 correct?
16 Q. Isthat ditchin fact the Curren Ditch? 16 A. Yes, thereis.
17 A. Yes itis. 17 Q. Canwe pull up Exhibit 210 -- 2010. |
18 Q. A restatement of the obvious, of course: 18 apologize. Pull up 2070.
19 The Sandy Pipeline does not convey any direct water to |19 Mr. Erwin, at the deposition | think we had
20 the Rangen facility; correct? 20 you pull out the various senior water rightsin the
21 A. That'scorrect. 21 Curren Ditch to the Morrisright.
22 Q. Okay. And it would be downstream fromthe |22 Do you recall your testimony?
23 Rangen research facility; correct? 23 A. Yes
24 A. Yes, it would. 24 Q. And| believe Exhibit 2070 --
25 Q. Where do you measure -- | think in your 25 Let's go to the 13th page of that.
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1 Mr. Erwin, | think you walked us al 1 arekept on adaily basis.
2 through the various senior rightsto the Morrisright. | 2 A. We actually get those readings on a weekly
3 And | believe that there were five of those rights, 3 basis.
4 beginning with water right 36-16831 through -35; 4 Q. Weekly.
5 correct? 5 A. And then asthey are entered, from one week
6 A. Yes. 6 to the next week the computer interpolates them for a
7 Q. And those water rightstotal 15 cfs? 7 daily measurement. But we don't take them every day.
8 A. | believe they do, sir. 8 We take them once aweek.
9 Q. Okay. And to be sure, there's alot of 9 Q. Okay. And the once-a-week measurements are
10 water rightsin the Billingsley Creek that are even 10 compiled in Exhibit 2005 right there?
11 senior to these five rights; correct? 11 A. That's-- yes.
12 A. Yes thereis. 12 Q. Okay. Andthenlet'sgoto --
13 Q. At least probably half of therightsin 13 My records show 2005 has been admitted.
14 Billingsley Creek are senior to these rights; correct? |14 Let'sgo to 2004.
15 Closeto -- 15 Frank, do you recognize Exhibit 2004?
16 A. | -- 1 don't know off the top of my head, 16 A. Yes, | do.
17 but there are several water rights senior. 17 Q. And that's one of the records you keep?
18 Q. Alot. Okay. Now, you testified that when |18 A. That -- that data was compiled from the
19 the Curren Ditch weir flows less than 15 cfs, the 19 previous exhibit. And it's achart to condenseit so
20 Martin-Curren Tunnel rights are out of priority; 20 that it's more usable, | guess, or...
21 correct? 21 Q. | understand. And that's one of the
22 A. Yes, they are. 22 documents you keep; correct?
23 Q. That'severy singleirrigation right out of 23 A. Yes. It-- 1 don't necessarily keep it. |
24 the Martin-Curren Tunnel; correct? 24 generated it for my own information for this purpose.
25 A. Yes, sir. 25 Q. Okay. And the purpose wasto describe
Page 347 Page 349
1 Q. That'severy singleirrigation right owned 1 flows over the Curren Ditch weir; correct?
2 by Mr. Morris; correct? 2 A. Yes
3 A. Yes. 3 Q. Okay. My records show that 2004 has been
4 Q. However, that would not include Rangen's 4 admitted. Let's move on to 2003.
5 nonconsumptive use rights; correct? 5 Frank, what you have before you is
6 A. That'sright. 6 Exhibit 2003.
7 Q. Okay. Because they're nonconsumptive? 7 And that's the document that Mr. Budge went
8 A. Yes, sir. 8 over with you?
9 Q. Now, Mr. Budge went over -- you prepareda | 9 A. Yes
10 summary, kind of a snapshot of time over four 10 Q. Andthat reflectsthat at least out of, by
11 particular dates that show the measurements over the |11 my count, 12 of the last 14 yearsin July the flows
12 Curren Ditch welir; correct? 12 over the weir have been less than 15 cfs; correct?
13 A. Yes, sir. 13 A. Yes, they have.
14 Q. Therearealot of backup documents for 14 Q. And Mr. Budge asked you whether or not you
15 that? 15 had to formally curtail the Martin-Curren Tunnel
16 A. Yes, thereis. 16 rights.
17 Q. Let'spull up Exhibit 2005. 17 Do you recall Mr. Budge's question?
18 Frank, I'm showing you what's been marked 18 A. Yes, | do.
19 as Exhibit 2005. 19 Q. And | think your answer, if | was reading
20 Do you recognize this document? 20 you correctly, was that you didn't have to formally
21 A. Yes, | do. 21 curtail the Martin-Curren Tunnel rights because there
22 Q. And tell mewhat this document is. 22 wasn't any flows coming out of the Martin-Curren
23 A. That would be the annual summary for the 23 Tunnel; correct?
24 reporting on the measurements on the Curren Ditch. 24 A. Yes.
25 Q. Andthose are-- it looks to me like those 25 MR. RANDY BUDGE: Object to the question.
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Page 352

1 Mischaracterizes his testimony. 1 priority cutson Billingsley Creek.

2 THE HEARING OFFICER: Well, sustained. | don't 2 Q. Which would then necessitate some action

3 recdl that testimony, Mr. Haemmerle. If you can -- 3 amongst the particular five water users we discussed;

4 MR. HAEMMERLE: I'll restate. It'ssimple. 4 correct?

5 THE HEARING OFFICER: Thank you. 5 A. Very likely, yes.

6 Q. (BY MR.HAEMMERLE): When theflowswere | 6 Q. Okay. Soyou anticipate that there will be

7 lessthan 15 cfs, did you have to formally curtail the 7 awater cal in Billingsley Creek; correct?

8 Martin-Curren Tunnd rights? 8 A. Yes, | do.

9 A. No, | didn't. 9 Q. And that water call would naturally impact
10 Q. Andwhy isthat? 10 the five senior users making up the 15 cfs; correct?
11 A. There -- at the particular point in time, 11 A. | think it would.

12 they weren't being diverted. 12 Q. Now, Mr. Erwin, you're aware of awater
13 Q. Allright. Andto besure, alot of times 13 right application that IGWA filed for the so-called
14 theflows out of the Martin-Curren Tunnel, asyou 14 Rangen talus slope.
15 understand it, are minimal ? 15 Do you recal that?
16 A. Yes, they are. 16 A. I'mfamiliar with it alittle.
17 Q. | believe the tunnel measurements prepared 17 Q. Andinfact, you filed a protest to that
18 by the Department of Water Resources show, for example, |18 water right; correct?
19 in 2013 that the flows out of the Martin-Curren Tunnel 19 A. Yes, | -- | didn't fileaprotest toit. |
20 werejust over 1 cfsfrom May through August; correct? 20 made acomment to it as a watermaster.
21 A. | believethey were, yes. 21 Q. Okay. And you understand that that will be
22 Q. Okay. So there was not much to curtail 22 donein awhole separate forum other than this one here
23 there, isthere? 23 today; correct?
24 A. No,sir. 24 A. Yes.
25 Q. 1 think during your deposition or during 25 MR. HAEMMERLE: Thank you, Mr. Erwin.
Page 351 Page 353

1 Mr. Budge's testimony you talked about whether or not 1 Appreciateit.

2 other downstream ditch users had filed water calls. 2 THE HEARING OFFICER: Mr. Lemmon, questions for

3 And | think your testimony was they had 3 Mr. Erwin?

4 been getting along; correct? 4 MR. LEMMON: No questions.

5 A. That's correct. 5 THE HEARING OFFICER: Y our chanceto grill the

6 Q. And you're always part of those 6 watermaster, and you're passing it up.

7 conversations with the senior users, | take it? 7 Mr. Budge, redirect?

8 A. Yes 8 MR. RANDY BUDGE: Thank you.

9 Q. Inparticular, the 15 -- or the five users 9
10 that you testified to? 10 REDIRECT EXAMINATION
11 A. Yes 11 BY MR.RANDY BUDGE:

12 Q. Isitfair to say that their ability to 12 Q. Mr. Erwin, you answered a question about

13 work it out with these diminishing flows becomes harder 13 the Sandy Pond administration, and you said you were
14 and harder every single year? 14 ordered not to administer it. So my understanding is
15 A. Yes, it does. 15 that'sjust not part of the area that you're supposed

16 Q. Doyou expect in future years that they'll 16 to administer water.

17 be ableto work out those problems getting the 17 A. | would phraseit thisway: Thelands

18 continuing declining flows? 18 being irrigated by the Sandy Ponds are within the Water
19 MR. RANDY BUDGE: Objection. Callsfor 19 District of 36A.

20 speculation. 20 Q. Okay.

21 THE HEARING OFFICER: Heisthe watermaster and |21 A. Atthe particular point in time that the

22 hassignificant experience. Overruled. 22 ponds and the pipeline was built, the Director of the
23 Q. (BY MR. HAEMMERLE): Y ou can answer the 23 Department of Water Resources at that point in time
24 question, Frank, if you know. 24 gave me no authority or instruction to monitor any of
25 A. | believein the future there will be more 25 the water going into or out of the Sandy Ponds.
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1 Q. Whowas-- that'sall | wanted to find out, 1 Q. Soit's possible that those downstream
2 who that person was. 2 rightswould be filled from sources other than -- that
3 A. That was Mr. Karl Dreher. 3 cameinto Billingsley Creek downstream from the Curren
4 Q. Dreher. Okay. And at that time he served 4 Ditch diversion?
5 asthe Director of the Department, and would beyour | 5 A. lIt'svery likely some of those other
6 bossassuch? 6 tributaries would be curtailed, yes, or the diversions
7 A. Hewasmy boss, yes, Sir. 7 from the tributaries would be curtailed.
8 Q. Mr. Haemmerle asked you a question about 8 Q. Of those prior irrigation rights downstream
9 the administration of the Martin-Curren Tunnel 9 on Billingsley Creek, have they ever called for
10 irrigation rights. And you gave aresponse that you 10 regulation against the Curren Ditch rights?
11 didn't have to curtail them due to acall downstream. |11 A. Not to this-- not to this point in time
12 Isthat because those rights were being 12 Q. And | think you testified previously they'd
13 supplied by the Sandy Pond at the time? 13 never called for regulation against the irrigation
14 A. | believe they were at that time, yes. 14 rightsin the Curren Tunnel either?
15 Q. And you aso mentioned that you anticipate |15 A. No, they haven't.
16 awater call, apriority administration at some point 16 Q. You'refamiliar with the cease-and-desist
17 on Billingsley Creek. 17 order that was issued by the Director that prevented
18 Would that be out two to three years, is 18 Rangen from diverting any water other than the Curren
19 your estimate? 19 Tunne?
20 A. It wassuggested at the last annual Water 20 A. Yes, .
21 District meeting that the watermaster prepare ashort |21 Q. And to your knowledge, has that been
22 synopsis of how the water may or may not needtobe |22 complied with by Rangen?
23 administrated on the lower end of Billingsley Creek |23 A. | think the order was stayed or rescinded.
24 thiscoming year. 24 I'mnot sure. | wastold not to curtail it at that
25 And | did not perform that task due to the 25 point in time.
Page 355 Page 357
1 fact that | think we can get by this year with what 1 Q. The curtailment order against groundwater
2 water isavailable. | think next year at the annual 2 userswasstayed. But let mejust go back and ask you
3 mesting it will be ahot item for discussion. 3 what you know.
4 Q. And I noted in your deposition you made a 4 Have you had any discussions with Rangen
5 comment that you expected that in the next two to three 5 about complying with the cease-and-desist order and to
6 yearsin the future? 6 stop diverting any water, other than from the Curren
7 A. Yes | do. 7 Tunnel?
8 Q. That would be your best estimate, in the 8 MR. HAEMMERLE: Counsd, I'll tell you asa
9 next two to three years, not thisirrigation season? 9 matter of fact that order has been stayed.
10 A. Yes, dir. 10 MR. RANDY BUDGE: Isthat in aproceeding other
11 Q. You made some -- you provided some 11 than thisone?
12 testimony regarding some senior rights on Billingsley 12 MR. HAEMMERLE: It wasin the cease-and-desist
13 Creek downstream. 13 proceeding.
14 Where are they located, when you were 14 MR. RANDY BUDGE: What was the basis of that?
15 referring to senior rights on Billingsley Creek? 15 THE HEARING OFFICER: Maybe we can have this
16 A. | think the majority of them would be 16 discussion outside.
17 located at probably the four to five magjor diversions 17 MR. HAEMMERLE: Let'sgo off. Let'sgo off the
18 down near Highway 30. 18 record now.
19 Q. Arethere other inflowsto Billingsley 19 THE HEARING OFFICER: Wéll, either that or --
20 Creek below the Curren Ditch that would supply someof |20 you know, Mr. Erwin can answer the question. But |
21 those downstream senior rights? 21 think the colloquy that we're engaged in is probably
22 A. Yes, thereis. 22 not aproper one right now.
23 Q. And are those from various tributary 23 MR. HAEMMERLE: That'sfine.
24 springs and streams? 24 THE HEARING OFFICER: If you want to pursue it
25 A. Yes. Yes, they are. 25 with Mr. --
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1 MR. HAEMMERLE: | wasjust telling him so he 1 Exhibit -- what isit? -- 2076?
2 knew. Evidently he doesn't. 2 MR. BAXTER: | think that's correct, sir.
3 THE HEARING OFFICER: If you want to pursue this | 3 THE HEARING OFFICER: Andit, again, isreceived
4 line of questioning with Mr. Erwin, that's fine. 4 into evidence by stipulation of the parties, and will
5 MR. RANDY BUDGE: | have a couple questions. 5 substitute for Mr. Hansten's testimony in this
6 Q. Soto your knowledge, there's not been any 6 contested case.
7 cease of diversions by Rangen from sources outside of 7 Okay. With that procedura clarification,
8 the Curren Tunnel? 8 TJ, cal the next witness.
9 A. | don't believe so, no. 9 MR. TJBUDGE: Yeah. And whileweret it,
10 Q. Do you know anything about the agreement 10 Mr. Director, I'll just point out that along with
11 that Rangen made that allowed them to continue to 11 Mr. Hansten's deposition transcript Exhibits 2023
12 receive water despite the cease-and-desist order that 12 through 2030 were aso admitted by stipulation. Those
13 wasissued January 30th? 13 were the deposition exhibits from his deposition.
14 A. No, | don't. 14 THE HEARING OFFICER: So noted. Okay.
15 Q. You weren't part of those proceedings? 15 MS. McHUGH: Mr. Director, may | speak?
16 A. No, | wasn't. 16 THE HEARING OFFICER: Yes.
17 MR. RANDY BUDGE: No further questions. 17 MS. McHUGH: Candice McHugh. And | just wanted
18 THE HEARING OFFICER: Okay. 18 to makerecord that | am here representing Mr. Morris
19 MR. RANDY BUDGE: | would like to go off the 19 asawitness. He's been called by both parties. |
20 record. 20 expect that both parties have direct examination of him
21 THE HEARING OFFICER: Okay. That'sfine. Let's |21 and potential cross-examination.
22 go off for aminute. 22 But to the extent that | am here to protect
23 (Discussion.) 23 hisinterests, | may be entering objections or
24 THE HEARING OFFICER: We're recording again. 24 depending on where the cross-examinations or the
25 Mr. Budge, do you have further questions 25 examination goes. But | just wanted to make arecord
Page 359 Page 361
1 for the witness? 1 for your purpose.
2 MR. RANDY BUDGE: No questions. Thank youvery | 2 THE HEARING OFFICER: Okay. Thank you.
3 much, Mr. Erwin. 3 MR. TIBUDGE: Has Mr. Morris been sworn?
4 THE HEARING OFFICER: Okay. Recross, 4 THE HEARING OFFICER: No.
5 Mr. Haemmerle? 5 MR. TIBUDGE: Okay.
6 MR. HAEMMERLE: Thank you. 6 THE HEARING OFFICER: So, Mr. Maorris, if you
7 7 will stand, please. Raiseyour right hand.
8 RECROSS-EXAMINATION 8
9 BY MR. HAEMMERLE: 9 HOWARD BUTCH MORRIS,
10 Q. Mr. Erwin, you understand that when flows 10 having been called as awitness by IGWA and duly sworn
11 over the Curren Ditch weir are lessthan 15 cfs the 11 totell thetruth relating to said cause, testified as
12 Martin-Curren Tunnel rights are operating out of 12 follows:
13 priority; correct? There's not enough water? 13
14 A. Yes. 14 THE HEARING OFFICER: Thank you. Please be
15 MR. HAEMMERLE: No further questions. 15 seated.
16 THE HEARING OFFICER: Okay. Mr. Lemmon? 16 Mr. Budge, you may examine.
17 MR. LEMMON: No questions. 17
18 THE HEARING OFFICER: All right. Let'stake our 18 DIRECT EXAMINATION
19 midmorning break, and we'll come back at about ten to 19 BY MR. TIBUDGE:
20 the hour, tento 11:00. Thanks. 20 Q. Mr. Morris, thanks for being here today.
21 (Recess.) 21 Would you please begin by stating your name
22 THE HEARING OFFICER: We'reback ontherecord |22 and spelling your last name for the record.
23 after amidmorning break. 23 A. Howard Butch Morris. My last name
24 And as just aprocedural matter, the 24 M-0-r-r-i-s.
25 deposition by Alan Hansten has been marked as 25 Q. Okay. | understand you commonly go by
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1 "Butch"; isthat right? 1 A. ltis.
2 A. Yes. 2 Q. And does this depict some of the land that
3 Q. Doyoumindif | cal you "Butch" today? 3 haswater rights from the Martin-Curren Tunnel
4 A. That would be perfect. 4 appurtenant to it?
5 Q. Butch, | understand you're afarmer. 5 A. ltincludesall theland.
6 A. lam. 6 MR. TJBUDGE: I'd offer Exhibit 1069 into
7 Q. Where do you farm? 7 evidence.
8 A. Gooding County, 6200 acres. 8 MR. HAEMMERLE: No objection.
9 Q. Isthat surface water or groundwater, or 9 THE HEARING OFFICER: Okay. Mr. Lemmon?
10 some of both? 10 MR. LEMMON: No objection.
11 A. Everything. 11 THE HEARING OFFICER: The document marked as
12 Q. Okay. Thiscasetoday isabout some water 12 Exhibit 1069 is received into evidence.
13 rights from the Martin-Curren Tunnel. Anditin part 13 (Exhibit 1069 received.)
14 involvesirrigation of some land near the tunnel that | 14 Q. (BY MR. TIBUDGE): Okay. Thenif you'll
15 understand you farm. I'd like to have you look in 15 turn the page to Exhibit 1070. Thisis also part of
16 those green bindersin front of you and find the 16 the map that you brought with you to your deposition
17 exhibit marked 1049. 17 exhibit.
18 Do you recognize this document? 18 And does this also reflect land that you
19 A. Yes, | do. 19 farminthissame vicinity asthe land identified in
20 Q. Thisisatable of water rights from the 20 Exhibit 1069?
21 Martin-Curren Tunnel, and | believe we reviewed these |21 A. Yes. It'sthe southern portion of the
22 at your deposition; isthat right? 22 Moirris property and also shows the water diversion.
23 A. Yes. 23 Q. And|I seeinthekind of upper right-hand
24 Q. | seesome of these water rights have the 24 portion of that it looks like some bodies of water.
25 name "Morris' next to them. 25 Are those the Sandy Ponds?
Page 363 Page 365
1 Are those water rights that you own? 1 A. Yes.
2 A. Correct. 2 MR. TJIBUDGE: | would offer Exhibit 1070.
3 Q. And I understand you irrigate some farmland | 3 THE HEARING OFFICER: Mr. Haemmerle?
4 that these rights pertain to; is that right? 4 MR. HAEMMERLE: No objection.
5 A. Yes. 5 THE HEARING OFFICER: Mr. Lemmon?
6 Q. | understand you also irrigate some land 6 MR. LEMMON: No objection.
7 that has other Martin-Curren Tunnel water rights 7 THE HEARING OFFICER: The document marked as
8 attached toit; isthat correct? 8 Exhibit 1070 is received into evidence.
9 A. Yes 9 (Exhibit 1070 received.)
10 Q. Canyou tell mewhich water rights are 10 Q. (BY MR. TJBUDGE): Okay. Mr. Marris, I'd
11 associated with the other land that you farm. 11 like to ask you some questions about some of the
12 A. Well, the Musser right irrigates the 12 featuresidentified on these maps. Let'sfirst turnto
13 205 acresthat | farm for them. And then the Candy 13 the map identified as Exhibit 1069. There are some
14 right irrigates the acreage that | farm for them. 14 handwriting on this map.
15 Q. Okay. Let mehaveyou find 15 Isthat your handwriting?
16 Exhibit No. 1069. 16 A. It'smy wife's.
17 A. 1069? 17 Q. Okay. And you're familiar with the
18 Q. Yes, 1-0-6-9. Thisisan aeria or 18 featuresthat she has marked on this map?
19 satellite photograph of what appears to be some 19 A. Yes.
20 farmland. 20 Q. Andsoif you look in the upper left-hand
21 And my recollection is you provided this 21 corner, it looks like there's a Martin-Curren Tunnel,
22 during your deposition; isthat right? 22 an"X" for the Martin-Curren Tunnel; is that right?
23 A. Yes, | did. 23 A. Correct.
24 Q. Isthisamap that you keep in the course 24 Q. And to your knowledge, is that a pretty
25 of your farming operations? 25 good approximation of the location of the tunnel?

208- 345- 9611

M & M COURT REPORTI NG SERVI CE,

I NC. 800- 234- 9611





Rangen Mtigation Hearing - Vol. 11l

Page 25 (Pages 366-369)
3/ 18/ 2014

Page 366

Page 368

1 A. Yes. 1 A. Butitisthe upper pond.
2 Q. Andthenyou'll see astraight line leading 2 Q. Okay. And then there'sthe pond in the
3 at an angle towards the bottom right hand from the 3 middle that the Sandy Pipe diverts out of.
4 Curren Tunnel. Andit'slabeled "Morris Pipelinefrom | 4 What do you call that pond?
5 Curren Tunnel." 5 A. No. 2.
6 Explain what pipeline that refersto. 6 Q. Haveyou heard othersrefer to that asthe
7 A. That'sthe delivery pipeline from the 7 middle pond?
8 Martin-Curren Tunnel delivered to the box, thecement | 8 A. No.
9 box where the pumps are located. 9 Q. Okay. Youcdl that No. 2. Andthen| see
10 Q. Okay. Soitlookslikethat pipeline 10 you've got marked athird pond further west below pond
11 anglesand then it makes a bend to the -- that's 11 No. 2.
12 probably to the west, but towards the cement box. 12 | presume that's pond No. 1?
13 And isthat the pipeline that you use or 13 A. Correct.
14 can useto divert your irrigation rights from the 14 Q. And the Sandy Pipe diverts out of what you
15 Martin-Curren Tunnel? 15 call pond No. 2 and runsin kind of anorth or
16 A. ltis. 16 northwest direction.
17 Q. Do you aso havethe ability to divert the 17 And then if welook back on Exhibit 1069,
18 Candy or Musser water rights from the Curren Tunnel |18 we seeit picking back up on this other map; is that
19 through that water pipe? 19 right?
20 A. Correct. 20 A. Correct.
21 Q. Andthenyou said at least to a cement box. 21 Q. Okay. Sojust to be clear on the record,
22 And | can see that you've marked "cement box" onthis |22 the Sandy Pipe transports water from pond No. 2 to the
23 map. 23 cement box that you were discussing earlier?
24 Explain to me what's in that cement box and 24 A. That's correct.
25 what you do with water once it gets there. 25 Q. Andwater that's diverted into the cement
Page 367 Page 369
1 A. Wadll, of courseit's connected to the Sandy 1 box through the Sandy Pipe can then be pumped out of
2 Pipeline. And the Candys have a 25-horsepower pumpin | 2 your pump, the Candy pump, or the Musser pump?
3 the southeast corner. | have a-- excuse me, a 3 A. That's correct.
4 40-horsepower pump in the southwest corner. And then 4 Q. | asoseeaportion of the Sandy Pipe
5 there's apipeline that's connected to it that leads 5 going from the cement box to the Curren Tunnel.
6 down to the Musser pump. 6 A. The Curren Ditch.
7 Q. Okay. Isthe pipelineidentified asthe 7 Q. Excuse me, the Curren Ditch.
8 Morris Pipeline, isthat operational today? 8 How isthat pipe used?
9 A. ltis 9 A. It'sexcessoverflow water.
10 Q. Youmaintainit? 10 Q. Okay. Do you know when the Sandy Pipe was
11 A. Yes 11 installed?
12 Q. Andyou could take water from that pipeline 12 A. 2003.
13 this summer if you needed to? 13 Q. Wereyou farming this property at that
14 A. Yes 14 time?
15 Q. Okay. Youreferred to the Sandy Pipe, and 15 A. Yes, | was.
16 there'sbeen alot of testimony about that. But I'd 16 Q. Haveyou used water from the Sandy Pipeto
17 liketojust point it out for therecord. And let's 17 farm this property every year since 20037
18 start by beginning at the Sandy Ponds, which are shown 18 A. Yes, | have.
19 on the next exhibit, 1070. It looks like there'sthree 19 Q. Could you please identify on these maps
20 ponds there, and there's been some discussion. 20 which land isirrigated from the Sandy Pipe. And let's
21 The largest pond towards the upper portion 21 start with Exhibit 1069, the one that's up there now on
22 of the map, is that what is commonly referred to asthe 22 the screen.
23 upper pond? 23 A. Wadll, just adjacent to the box there's
24 A. Yeah. | cdlitNo. 3. 24 Morris 75 acres. And farther to the south, whichisto
25 Q. No.3? 25 theright, isthe Morris 130.

208- 345- 9611

M & M COURT REPORTI NG SERVI CE,

I NC. 800- 234- 9611





Rangen Mtigation Hearing - Vol.

Page 26 (Pages 370-373)

Il 3/18/2014

© 0N O~ WN P

PR e
N = O

Page 370

Q. Do you know what | think might be best: Do
you have an extra copy?

MR. HAEMMERLE: We have onethistime. Do you
want to use it?

MR. TIBUDGE: Does anybody have a copy we could
just have him draw with a marker on?

MR. MAY: | don't have ahard copy. We havea
pointer he can point with.

MR. TJIBUDGE: If nobody objects, I'll have him
mark the original Exhibit 1069.

MR. HAEMMERLE: | don't object to that. Then
welll substitute it.
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Page 372

that has within it some handwriting that says "Morris
75-acre farm.”
That's farmland you own?

A. Correct.

Q. Okay. Isthere any other land you irrigate
from this?

A. There's approximately 4 acres at the Candy
property.

Q. Pleasecirclethat 4 acres.

A. (Thewitness complies.)

Q. Okay. And that 4 acres, I'll note for the
record, is near the Martin-Curren Tunnel, and there's

13 Q. (BY MR. TIBUDGE): Mr. Morris, I'm handing 13 already handwriting on the map on Exhibit 1069 that
14 you a Sharpie. And I'd just like to have you outline 14 says"Candy" identifying that 4 acres.
15 on Exhibit 1069, and then on Exhibit 1070, the land 15 Isthere any other land you irrigate from
16 that you irrigate out of the Sandy Pipe. 16 the Sandy Pipe?
17 A. (Thewitness complies.) 17 A. And that's Candy 21 acres (indicating).
18 Q. Okay. Holdtight. You'vejust circled one 18 Q. For therecord, Mr. Morris hascircled a
19 portion of the land on the right side of Exhibit 1069. 19 parcel of farmland near the Rangen fish hatchery that
20 Do you have aname for that portion of 20 was previously labeled "Candy 25-acre farm.”
21 land? 21 Is there anything else?
22 A. Morris 130. 22 A. And that's the Musser 205 acres
23 Q. Will you just write "Morris 130" with that 23 (indicating).
24 marker so that we can identify that piece. 24 Q. Okay. And that'sidentified as such on the
25 A. (Thewitness complies.) 25 map.
Page 371 Page 373
1 Q. Isthere any other land you irrigate from 1 Is there anything else?
2 the Sandy Pipe on Exhibit 10697 2 A. No.
3 A. Youknow, | made amistake here. Thisis 3 Q. Great. Thank you.
4 the Sandy Ponds, this 130 (indicating). 4 If we turn to Exhibit 1070, is part of the
5 Q. Okay. So-- 5 Morris 130 depicted on thismap? You can just say
6 MR. HAEMMERLE: Sorry, TJ, if | may interrupt. | 6 "yes'or "no."
7 When you go through the witness, can you have him 7 A. Yes
8 identify what the 130 or the 75 mean? | assumeit's 8 Q. Will you please outline the portion of the
9 acres, but... 9 Morris 130 that'sirrigated out of the Sandy Ponds
10 MR. TIBUDGE: Yeah, welll gettothat. Sohe's |10 that's shown on Exhibit 1070?
11 identified that as a name for the piece he's farmed. 11 A. (Thewitness complies.)
12 Q. Mr. Morris, so | understand, the parcel you 12 Q. Okay. Isthereany other land that's
13 identified as Morris 130, you just mentioned that that 13 irrigated with water from the Sandy Ponds that has not
14 isirrigated with water from the Sandy Ponds but that 14 been outlined on either of these two exhibits?
15 it does not actually come out of the Sandy Pipeline; is |15 A. No.
16 that right? 16 Q. Allright. Thank you.
17 A. Correct. 17 MR. HAEMMERLE: Wait aminute, TJ. He marked on
18 Q. Okay. I'll ask you some other questions 18 that exhibit.
19 about that later. So the Morris 130 isnot irrigated 19 Q. (BY MR. TIBUDGE): You keep this one.
20 from the Sandy Pipe, but it does obtain water fromthe |20 | don't have any further questions for you,
21 Sandy Ponds. 21 Mr. Morris, regarding the land you irrigate from the
22 Could you next identify the property that 22 Sandy Pipe, other than to ask you whether you've
23 isirrigated with water from the Sandy Pipe. 23 occasionally used water from the Martin-Curren Tunnel
24 A. (Thewitness complies.) 24 toirrigate any of these landsin recent years?
25 Q. Okay. You'venow circled apiece of ground |25 A. | have on occasion opened up the valve and
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1 turned water into the cement box and irrigated with 1 for approximately amonth.
2 Martin-Curren water. 2 There'sincidental recharge in the big
3 Q. Okay. Do you view the water that you use 3 ponds, al three ponds. | have to have around 14 cfs
4 from the Sandy Ponds as a supplemental water sourceto | 4 to supplement my 8 1/2 cfsthat | irrigate with to keep
5 your Curren Tunnel water rights? 5 alevel flow into the ponds.
6 A. Correct. 6 Q. (BY MR. TJBUDGE): Okay. Let meask afew
7 Q. And does your use of water from the Sandy 7 follow-up questions. You said you divert some water
8 Ponds benefit other water users? 8 from the Sandy Ponds into arecharge site.
9 A. Yes. | believe that the water that | don't 9 Isthat site depicted on Exhibit 10707
10 divert from the Martin-Curren Tunnel ends up in the 10 A. Yes, itis.
11 Martin-Curren Ditch and on down. 11 Q. Whereisthat?
12 Q. Okay. You mentioned during your deposition |12 A. It'stotheleft of the No. 3 pond.
13 that you viewed your use of water from the Sandy Pipe |13 Q. Okay.
14 and the Sandy Ponds as also providing some mitigation |14 A. Which would be north.
15 benefit. 15 Q. I'mgoing to hand you this marker again and
16 Could you explain that. 16 ask you to circle what you referred to as the recharge
17 A. Wiéll, by not -- by not diverting the water 17 site. And right next to it write the words "Recharge
18 from the Martin-Curren Tunnel, it's -- Rangen usesit. 18 dite”
19 Andlikel said, it ends up down the Martin-Curren 19 A. (Thewitness complies.)
20 Ditch. Really I don't know what else to say, other 20 Q. What year was it you mentioned you were
21 than | think it benefits those other users. 21 diverting water into the recharge site?
22 Q. Yeah, | think that'sjust fine. 22 A. | think it was 2010.
23 Let me switch gears alittle bit and ask 23 Q. And you mentioned you were diverting
24 you about the Sandy Ponds. 24 25cfs; isthat right?
25 How long have you been farming property 25 A. An estimate of mine.
Page 375 Page 377
1 that we've beenlooking at in Exhibits 1069 and 1070? 1 Q. Allright. Roughly 25 cfs. For how long?
2 A. Since1979. 2 A. Approximately 30 days.
3 Q. Wereyou around, then, when the Sandy Ponds 3 Q. Now, you referred to that as arecharge
4 were constructed? 4 dite.
5 A. Yes. 5 Was that because that placeis particularly
6 Q. When wasthat? 6 adept at taking water, or has it been developed in some
7 A. | believeit wasayear or two prior to 7 way? Or why do you call it arecharge site?
8 2003. 8 A. Well, | started the management of the ponds
9 Q. There was some discussion yesterday, and 9 here about six yearsago. And it had already been
10 you weren't here, about water from the Sandy Ponds 10 developed. So | basically just went out -- when there
11 leaking into the aguifer. We sometimes call that 11 was excess water, | would put it over there, fill the
12 recharge into the aquifer. 12 pondsup, and divert it out of No. 1 pond into that
13 Do you have any experience that would lead 13 recharge site.
14 you to believe there's water leaking from the ponds 14 Q. Okay. And then you also mentioned there's
15 into the aquifer? 15 recharge -- incidental recharge from the other ponds as
16 MR. HAEMMERLE: Objection. Foundation, beyond |16 well. And you testified that it takes 14 1/2 cfsto
17 the scope of this witness' expertise. 17 get 8 out of your diversions. And | want to talk about
18 THE HEARING OFFICER: Overruled. If hehassome |18 that maybein reverse order.
19 personal observation. He's been there, has had the 19 The 8 second-feet that you divert from the
20 opportunity to observe. 20 Sandy Ponds, isall of that diverted through the Sandy
21 THE WITNESS: WEell, two years ago when water was |21 Pipe?
22 turned into the North Side Canal water as recharge or 22 A. No. About 6 cfsisdiverted out of the
23 supplemental recharge water, any water that ended up at 23 Sandy Pipe.
24 the Sandy Ponds | diverted to our recharge site, 24 Q. Okay. You divert about 6 cfsthrough the
25 probably in the neighborhood of 25 cfs, 20 to 25 cfs 25 Sandy Pipeto irrigate those lands that you had marked
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1 earlier asbeing irrigated from the pipe? 1 essentialy?
2 A. Yes. TheMorris 75, the Candy, and the 2 A. That'sright.
3 Musser 205 acres. 3 Q. Andyou mentioned that it takes at |east
4 Q. And the other 2 second-feet, where is that 4 14 12 or it takes about 14 1/2 second-feet coming in
5 diverted? 5 for you to be able to take your 8 second-feet coming
6 A. It'sout of the No. 3 pond and goes down 6 out for irrigation?
7 the North Side wastewater ditch to apump that | have | 7 A. That'scorrect.
8 there. 8 Q. Andisthat what led you to your conclusion
9 Q. Solooking at Exhibit 1070, | can see 9 that there's water coming in that's seeping into the
10 what's marked as "North Side wastewater ditch” just |10 ground?
11 below the No. 3 pond. 11 A. Correct.
12 Is there a headgate in the No. 3 pond that 12 Q. Let me have you turn in the exhibit binder
13 alowsyou to divert water at that location? 13 to Exhibit 1016. Thisisadocument titled "Memorandum
14 A. Thereis. 14 Agreement." We discussed this at your deposition.
15 Q. And then you pump it whereit's marked 15 And thisis an agreement | understand
16 "Morris 75-horsepower pump"? 16 between you and North Snake Groundwater District; is
17 A. Correct. 17 that right?
18 Q. When do you begin irrigating typically out 18 A. Correct.
19 of the Sandy Pipe? 19 Q. Yesterday Mr. Lynn Carlquist, who testified
20 A. Depending on the crops. But somewhere-- |20 on behaf of the North Snake Groundwater District,
21 if it'scorn, generaly around thefirst of June. If 21 explained that this agreement simply memorialized the
22 it'swheat, it might be amonth earlier. 22 ora agreement you've had with North Snake Groundwater
23 Q. Okay. Soit soundslikethe May to June 23 District for anumber of years.
24 timeframeistypically when you begin irrigating? 24 Would you agree with that assessment?
25 A. Correct. 25 A. | would.
Page 379 Page 381
1 Q. And when do you stop irrigating at the end 1 Q. Andif you look in the second paragraph,
2 of theirrigation season? 2 there'sanumber of water right numbers identified as
3 A. Around the 15th of October. If it'sall 3 theMorrisrights.
4 corn, maybe around the 1st to the 10th of September. 4 These are the same water right numbers that
5 Depending on the cropping. 5 we discussed earlier when we were looking at
6 Q. Okay. And you mentioned you've been 6 Exhibit 1049, which isthe table of Martin-Curren
7 managing the ponds for the last six years or so? 7 Tunnel rights; isthat right?
8 A. | have. 8 A. Correct.
9 Q. Do you know who owns the ponds? 9 Q. And so your use of water from the Sandy
10 A. The pumpers. 10 Pipealowsyou to let these water rights discharge
11 Q. Okay. 11 from the tunnel and run down Billingsley Creek for
12 A. | think it's North Snake. 12 Rangen and others.
13 Q. Andwhen you say you've been managing them, |13 Is my understanding of that right?
14 isthat an agreement you've had with the pumpers, North | 14 A. Correct.
15 Snake Groundwater District? 15 Q. Andyou also irrigate the Musser and Candy
16 A. Yes, averbal agreement. 16 property out of the Sandy Pipe as well?
17 Q. And by "management,” what do you mean? 17 A. Yes, | do.
18 A. Well, | can -- when I'm using water or if | 18 Q. Sotheir water rights could also run down
19 need to store water, | can do that. If | need to 19 Billingsey Creek for the benefit of others; is that
20 divert it into the recharge site, | can do that. If | 20 right?
21 need to drop it on down into Martin-Curren Ditch, | do |21 A. Correct, other than thereis a small amount
22 that, depending on my source of water and how much 22 that Walt continuesto use in hisyard.
23 water | have at the time. 23 Q. Walt Candy?
24 Q. Okay. Soyou'retaking the water that 24 A. Walt Candy.
25 comesinto the pond and regulating where it goes out, 25 Q. Hetakesasmall amount of water from the
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1 tunnel for hisyard? 1 the question was whether you have water rights out of
2 A. Toirrigate hisyard and some trees, fruit 2 theHoagland Tunnel.
3 trees. 3 A. |do.
4 Q. Okay. Do you know how large hisyard is? 4 Q. Arethoseirrigation water rights?
5 A. Maybe ahalf acre, everything included. 5 A. Correct.
6 Q. Okay. Let mehaveyou turn again to 6 Q. Do you use water from the Hoagland Tunnel
7 Exhibit 1049, which isthat table of water rights from 7 toirrigate?
8 the Martin-Curren Tunnel. There isaMusser water 8 A. |do.
9 right, water right No. 36-102, that includes water for 9 Q. Haveyou ever engaged in cleaning the
10 stock water. And my understanding isthat groundwater |10 Hoagland Tunnel?
11 pumpers put in a stock water well for Musser so they 11 A. | have
12 didn't have to take water from the tunnel for this 12 Q. How often do you do that?
13 water right. 13 A. Annually.
14 Areyou familiar with that well? 14 Q. And what does that cleaning consist of?
15 A. Yes | am. 15 A. Basicaly, cleaning the cinders, and every
16 Q. Andisit also your understanding that the 16 now and then the hillside kind of falls down and blocks
17 pumpers put thiswell in to enable Musser to water 17 thewater, and cleaning that all up.
18 livestock without taking water from the tunnel? 18 Q. When you say "the cinders," what are you
19 A. They did. 19 referring to?
20 Q. Do you know how many cattle Musser serves |20 A. Thecindersthat are coming out with the
21 with thiswell? 21 water, and they'll collect right there where that --
22 A. | would say approximately 500. 22 therocks or dirt has fallen and make it a small dam.
23 Q. Arethesedairy cattle or beef cattle? 23 Q. Okay. Soyou're essentialy cleaning
24 A. Dairy heifers. 24 debris out of the tunnel that may impede the flow of
25 Q. Dairy heifers. Do they keep these cows 25 water?
Page 383 Page 385
1 thereyear-round, then? 1 A. Just have afree-flowing stream coming out.
2 A. Yes 2 Q. Doesthat result in additional water
3 Q. Okay. And then just afew more questions, 3 discharging from that tunnel?
4 Mr. Morris. 4 A. Yes. Last year amongst the users you were
5 | understand that you have water rights 5 with about 40 inches short of filling everybody's
6 from the Hoagland Tunnel. 6 heeds. We cleaned the tunndl last year. And it
7 A. Correct. 7 basically cleaned -- furnishes everybody's needs, and
8 Q. Whereisthe Hoagland Tunnéel in relation to 8 gave usabout 2 cfs of water extra.
9 the Martin-Curren Tunnel? 9 Q. Okay. So2cfsplus40inches--
10 A. If you follow the curvature of the 10 A. That'sright.
11 hillside, it's approximately about 1 mile right above 11 Q. --roughly?
12 the Bill Jones Fish Hatchery. 12 All right. And there'sdebrisfallingin
13 Q. Soit'snorth of the Martin-Curren Tunnel? 13 thetunnel every year, it sounds like?
14 A. Yes. 14 A. Pretty much, on the outside of the tunnel.
15 MR. HAEMMERLE: Director, I'm goingtolodgean |15 And then things coming from within the tunnel, the
16 objection to any testimony about the Hoagland Tunnel, 16 cinders.
17 given, | think, your prior order that you said that'sa 17 MR. TIBUDGE: Okay. | don't have any further
18 whole separate proceeding, separate mitigation 18 questions. Thank you.
19 proceeding. So -- I'm sorry, withdraw my... 19 THE HEARING OFFICER: Okay. Who will be
20 THE HEARING OFFICER: Y ou withdraw the 20 cross-examining? Mr. Haemmerle?
21 objection, Mr. Haemmerle? Isit withdrawn, or not? 21 MS. McHUGH: Mr. Director, can | ask a question
22 MR. HAEMMERLE: | withdrew my objection. 22 of Mr. Haemmerle, just as far as will thisinclude both
23 THE HEARING OFFICER: Okay. Thank you. 23 his cross-examination and his direct examination of
24 Mr. Budge. 24 Mr. Morris?
25 Q. (BY MR. TIBUDGE): Okay. | believe that 25 MR. HAEMMERLE: I'm going on pure
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1 cross-examination right now. 1 THE HEARING OFFICER: Okay. Received.
2 MS. McHUGH: Okay. And are you intending to 2
3 call himinyour direct case aswell? 3 CROSS-EXAMINATION
4 MR. HAEMMERLE: No. 4 BY MR.HAEMMERLE:
5 MS. McHUGH: Okay. Sothisisit? That'sdl | 5 Q. Mr. Morris--
6 wanted to know. 6 If we can pull up, Justin, Exhibit 2032.
7 MR. HAEMMERLE: Director, if we can, | think, do 7 Mr. Morris, we pulled up on the screen
8 some housecleaning. | think Mr. Morris drew on what 8 quickly what's been marked as Rangen Exhibit 2032.
9 was marked as Exhibit 1069. 9 Y ou recognize that document; correct?
10 THE HEARING OFFICER: And-70, | think. 10 A. | do.
11 MR. HAEMMERLE: If we can have those marked as 11 Q. And that's the memorandum agreement that
12 1069A and 1070A, and I'd offer both of these exhibits. 12 you entered into with the North Snake Groundwater
13 THE HEARING OFFICER: Do we need to remark them |13 District?
14 or canwejust -- 14 A. Correct.
15 MR. TJIBUDGE: So what you're asking isto add 15 Q. And the concept behind this agreement is
16 an unmarked copy of those exhibits, so we've got both 16 that inlieu of you taking water out of the
17 the marked copy and an unmarked copy? 17 Martin-Curren Tunnel you would instead irrigate out of
18 MR. HAEMMERLE: The unmarked one is offered by 18 the Sandy Ponds or the Sandy Pipeline; correct?
19 you as 1069. 19 A. It'ssomething that I've already -- I've
20 MR. TIBUDGE: That would befine. | don't 20 aready been doing since 2003. And it wasjust a
21 think we have an unmarked copy with us, but we can 21 written commitment from -- when | signed that.
22 provideinto the record -- 22 Q. Fair enough, Mr. Morris.
23 MR. HAEMMERLE: It'salready in the record -- 23 A. ltwasaverbal.
24 MR. TJBUDGE: What? 24 Q. Again, theideaisto allow you to take
25 MR. HAEMMERLE: -- | believe. 25 water out of the Sandy Ponds or the Sandy Pipelinein
Page 387 Page 389
1 MR. TIBUDGE: That'sthe official copy right 1 lieu of you taking water out of the Martin-Curren
2 there, and that's all we've got. 2 Tunnel; correct?
3 MR. HAEMMERLE: All'sI'm saying, Director, is 3 A. | think it wasjust for the pumpersto use
4 if we can have these remarked as 1069A and 1070A. 4 my water right asamitigation. 1'd already continued
5 THE HEARING OFFICER: |sthere aneed to have 5 to-- | have aready been taking water out of the Sandy
6 both of them in, or can't we just substitute these as 6 Pipeline.
7 the 106- -- 7 Q. Okay. Very good. And because you're
8 MR. HAEMMERLE: I'm willing to substitute as 8 taking water out of the Sandy Pipeline or Sandy Ponds,
9 well. Any way that works best for you. 9 you haven't been taking water out of the Martin-Curren
10 THE HEARING OFFICER: Can we say these are 10 Tunnel; correct?
11 amended 1069 and 1070 and accept them into the record, |11 A. Occasionaly | have.
12 Mr. Haemmerle? 12 Q. Okay.
13 MR. HAEMMERLE: I'm happy to do that. 13 A. When needed.
14 MR. MAY: If you do want unmarked copies, weve |14 Q. | think your deposition testimony was that
15 got someright here. 15 you last took it approximately 2008 or '9; correct?
16 THE HEARING OFFICER: But | don't know how 16 A. Andthen asoagainin 2013.
17 important the unmarked copies are. | don't know that 17 Q. Okay. Andto befair toyou, | think you
18 we need both of them in. 18 tedtified that Mr. Erwin advised you that there was
19 MR. TIBUDGE: Yeah, I'm fine with just the 19 water overflowing over your box in 2012.
20 marked copies. 20 A. Yes, | don't really remember the year, but
21 THE HEARING OFFICER: Okay. Sowhy dontwe |21 therewas atime when the dam broke and water was
22 just amend 1069, 1070 as marked or amended by 22 coming in from the Martin-Curren Tunnel.
23 Mr. Morris and receive them into evidence. 23 Q. But you weren't intending to divert any
24 Isthat fine with everybody? 24 water in 2012 from the Martin-Curren Tunnel; correct?
25 MR. HAEMMERLE: That'sfine. 25 A. No. It wasan accident.
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Q. Andin 20131 think you testified that you
took water from the Martin-Curren Tunnel for
approximately one week; correct?

A. Correct.

Q. Do you have any records indicating how much
water you may have diverted in 2008 or '9?

A. |don't.

Q. Do you have any recollection as you sit
here today how much water you took in 2008 or '9?

A. Itwasjust atime frame of approximately
two weeks.

Q. Other than those possible times, all the
other times you've been irrigating your property and
the Musser property and the Candy property from water
that comes out of the Sandy Ponds; correct?

A. Correct. Andthenl'veaso, asa
maintenance purpose, have diverted somewhere in the
neighborhood of 10 to 15 inches through the heat of the
year, through the summertime, out of the
Martin-Curren -- Morris Pipeline out of the
Martin-Curren Tunnel to keep that pipeline from sliding
off the hill or keeping my gaskets wet, things like
that. So there's been a small amount every year since
2003 diverted. And | apologize for not giving that in
my deposition. It just kind of slipped over my head.
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A. Yes

Q. Could we pull up Exhibit 2041.

Mr. Morris, you can pull up 2041. 1 think
it's probably in the book in front of you.
Do you see that, Mr. Morris?

A. Yes, | do.

Q. Now, again, the source of this particular
right is wastewater; correct?

A. Correct.

Q. And that would be wastewater that's
delivered down the North Side Canal; correct?

A. Correct.

Q. And that then goesinto the Sandy Ponds;
correct?

A. Correct.

Q. And then you use that water either down a
ditch or down a pipe; correct?

A. Generadlly, it goes down the ditch.

Q. Now, the season of use for thiswater right
is April 1st through October 31st; correct?

A. Correct.

Q. AndI think you testified that generally
you only use this water right from the very end of May
through maybe the first of October; correct?

A. Depending on the cropping.
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Q. Youdon't keep any records of that, | take
it?

A. 1don't. | think that'sthe time that
Frank did see it, iswe were doing that, just that the
board broke and more water was coming.

Q. What did you do with the water that came
out of the pipes?

A. | maintained -- it was just a maintenance
on the pipe.

Q. Okay. Soyou weren't actualy irrigating
with that water, were you?

A. Yes, | was. It dropped into the box, and
it was commingled with Sandy Pipeline water.

Q. Do you know approximately how much you
diverted through that pipe?

A. Onanannua basis?

Q. Uh-huh.

A. Therewas approximately 10 -- 5 to
10 inches per day. | could calculate it out, but --

Q. Do you know in terms of diversion rate how
much you might have been diverting from that pipe?

A. | couldn't calculate that.

Q. Now, you have -- correct me if I'm wrong.
| think you testified in your deposition that you have
one single water right out of the Sandy Ponds; correct?
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Q. Okay. And before, say -- well, let's just
go from April. From April to the end of May, do you
generally use this water right?

A. Waéll, again, depending on the cropping. If
it was hay, | would probably useit. There has been
times I've had hay in that field.

Q. But I think your testimony was generaly
from the end of May through the middie of September or
the beginning of October; correct?

A. Yeah. Again, | would just say whatever
crop | wasirrigating.

Q. Allright. Andif you look at this, the
place of use for thiswater right isfor 125 acres;
correct?

A. Yes

Q. And | refer you back to Exhibit 1069. You
referred to alot of properties. | think you referred
to the Morris 130.

A. Correct.

Q. Isthat the same place where you're
entitled to use water right 36-87237?

A. ltis.

Q. And you don't have any right to use that
water right, other than on the Morris 130; correct?

A. | don't know that.
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1 Q. That'swhat the water right says; correct? 1 other water rights. They were -- when | initialy

2 A. Yes 2 bought the property from Crandlemire, | bought the

3 Q. Now, you are aware that -- or you can tell 3 75 acresfirst, and we split the water rights. And

4 meif you know. The Musser's don't have any right to 4 that's where we got the other two water rights.

5 use water out at the Sandy Ponds; correct? 5 And then these additional four water rights

6 A. They don't have awater right. 6 wereon the 130 acres.

7 Q. And the Candys don't have awater right out 7 Q. Okay. So essentialy you have two parcels,

8 of the Sandy Pond; correct? 8 you have a 75-acre parcel and a 130-acre parcel;

9 A. They don't have awater right. 9 correct?

10 Q. But nevertheless, you've been using 10 A. That'sright.
11 wastewater from the Sandy Pondsto irrigate your Morris |11 Q. Okay. Sothe Martin-Curren Tunnel rights
12 130; correct? 12 you can irrigate the 75 acres and the 100 and, | think,
13 A. Correct. 13 40-acretotd; correct?
14 Q. AndI'll just refer back to Exhibit 1069. 14 A. Correct. But I've always called it 130.
15 The Morris 75; correct? 15 Q. Okay. And with thislicense out of the
16 A. Correct. 16 Sandy Pipeline, you're only authorized to irrigate
17 Q. The Candy 4-acre parcel; correct? 17 125 acres within your Morris 130; correct?
18 A. Correct. 18 A. Correct.
19 Q. The Candy 21-acre parcel; correct? 19 MR. TIBUDGE: Object. I'm going to object that
20 A. Correct. 20 it callsfor alegal conclusion. Combined limits can
21 Q. And the Musser 205-acre parcel; correct? 21 function in different capacities.
22 A. Right. Correct. 22 THE HEARING OFFICER: Overruled.
23 Q. So other than the Morris 130, al those 23 Q. (BY MR. HAEMMERLE): Now, the authorized
24 other properties you've been irrigating have been 24 diversion under Exhibit 2041 isfor 2.4 cfs; correct?
25 without awater right; correct? 25 A. Correct.
Page 395 Page 397

1 A. Well, I've dways kind of thought they were 1 Q. And that's the sole total diversion rate

2 supplemental water or mitigation water. 2 that you're authorized to take from the Sandy Ponds;

3 Q. Theresno formal licensed decree or 3 correct?

4 anything else allowing the Mussers or Candy toirrigate | 4 A. Might | explain thisalittle bit?

5 their properties out of the Sandy Ponds; correct? 5 Q. No. My question is, under Exhibit 2041 you

6 A. There'snot. 6 areonly authorized to divert 2.4 cfs out of the Sandy

7 Q. Now, going to the -- towards the bottom of 7 Ponds; correct?

8 Exhibit 2041, Mr. Morris, there's a condition of 8 A. Correct.

9 approval. 9 Q. Allright. Now, since 2003 or o, you have
10 Do you seethat, No. 3? 10 been diverting an additional, | think your testimony
11 A. | do. 11 was, just over 8 cfsfrom the Sandy Ponds; correct?
12 Q. And this says that when you use this 12 A. No. That included the water there.

13 particular water right you're limited to a diversion 13 Q. Anadditional --

14 rate of 3.98 cfs; correct? 14 A. Tota of 8 /2 cfs.

15 A. | think in conjunction with those other 15 Q. Allright. So you've been diverting since

16 Ones. 16 2003 an unauthorized 6 cfs from the Sandy Ponds to
17 Q. Right. And those other ones are -- al the 17 irrigate al those properties we just talked about;

18 other oneslisted in condition 3 are Martin-Curren 18 correct?

19 Tunnel rights; correct? 19 MS. McHUGH: Objection.

20 A. Correct. 20 THE HEARING OFFICER: Sustained.

21 Q. Okay. Sojust to make sure, with respect 21 MS. McHUGH: Thank you.

22 tothe Martin-Curren Tunnel rights, you're allowed to 22 Q. (BY MR.HAEMMERLE): You've been using an
23 irrigate two separate properties, the Morris 75; 23 additional 6 cfs out of the Sandy Pondsto irrigate the
24 correct? 24 other properties, including the Morris 75, the Musser
25 A. That'snot quite correct. There'stwo 25 205, and the Candy 25; correct?
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1 A. That | considered supplemental water or 1 there are no authorized water rights for those places
2 mitigation water. 2 of use; correct?
3 Q. Allright. And again, there was no other 3 A. Asl'vesad, I've dways considered those
4 official water right issued by the State of Idaho for 4 irrigated acres by supplemental or mitigation water.
5 you to do that; correct? 5 Q. | think you talked about some sort of -- |
6 A. Correct. 6 don't know, some sort of pond or such on your property
7 Q. Solet meget thisstraight. So you have 7 that you use for recharge.
8 an agreement that today, as you sit here today, that 8 A. It'snot on my property. It'sonthe
9 youwon't take your 6 cfs, so long as you can take 9 pumper's property.
10 water out of the Sandy Ponds? 10 Q. Okay. What water right were you using to
11 A. Thatiscorrect. 11 place water into that pond?
12 Q. But you're only authorized to divert 12 A. Therewas no water right. It wasjust
13 2.4 cfsout of the Sandy Ponds? 13 excesswater that | put over there.
14 MS. McHUGH: Objection. Legal conclusion. 14 Q. Okay. Whose excess water?
15 THE HEARING OFFICER: Overruled. 15 A. Likel referred toin 2011 or '10,
16 MS. McHUGH: Y ou can rephrase. 16 somewherein there, it was water that wasin --
17 THE HEARING OFFICER: Overruled. Thisquestion |17 supplied by the pumpers, I'm assuming, that was after
18 isdifferent than the earlier one. The earlier 18 theirrigation season that was put in the North Side
19 question was a question about whether Mr. Morris was 19 Cana Company for incidental recharge.
20 diverting water illegally. And I think thisisa 20 Q. You haveno idea, asyou sit here today,
21 question about whether there's an authorization or not. 21 who ownsthat water that you were putting into some
22 And Mr. Morris can answer the question. 22 unauthorized place; correct?
23 MR. HAEMMERLE: Okay. Mr. Reporter, canyou |23 A. | have no ideawho owned that water.
24 read back that question again. 24 Q. Did you contact DEQ, the Department of
25 (The record was read as follows: 25 Environmental Quality, before you did that recharge?
Page 399 Page 401
1 "QUESTION: But you're only authorized to 1 A. 1didnot.
2 divert 2.4 cfs out of the Sandy Ponds?") 2 Q. Now, | think you were testifying that you
3 THE WITNESS: It'sin my court? 3 need 14 cfsto bein the pond for you to be able to use
4 Q. (BY MR.HAEMMERLE): Yeah. 4 your 8 cfsthat you have been using?
5 A. I'mauthorized to irrigate the 130 with 5 A. Tokeep aconstant water level, yes.
6 2.4cfs. I'vedways considered the water in the Sandy 6 Q. Okay. Sothere's an amount of water that
7 Pipeline as mitigation or supplemental water. 7 needsto be stored in the Sandy Ponds for you to use
8 Q. Ifitwasn't for your -- there's no other 8 your water right; correct?
9 legal water rights or authorized water rights for you 9 A. Yes
10 toirrigate al those properties we just talked about 10 Q. Do you know whether or not anyone has a
11 today; correct? 11 storage right to fill up the Sandy Ponds?
12 MS. McHUGH: Objection. 12 A. I'mnot familiar with any.
13 MR. TIBUDGE: Objection. Your Honor, this 13 Q. And certainly under your water right
14 callsfor alegal -- Director, it callsfor alega 14 license, Exhibit 2041 -- Justin -- there's no storage
15 conclusion, and these questions have been asked and 15 component to this water right, isthere?
16 answered numerous times. 16 A. No.
17 THE HEARING OFFICER: Sustained, because the 17 Q. Thewater that you testified you saw being
18 record shows that there are other water rights out of 18 inthe pond that you thought was sinking somewhere, you
19 the Martin-Curren Tunnel, so -- 19 don't know who owns that water, do you?
20 MR. HAEMMERLE: My question, Director, other 20 A. | havenoidea It'swater that just
21 than the Martin-Curren Tunnel rights. 21 gathersthere at the pond.
22 THE HEARING OFFICER: That was not the question. |22 Q. Okay. Now, to be sure, Mr. Morris, if
23 MR. HAEMMERLE: Okay. I'll rephrase. 23 water was unavailable to you out of the Sandy Ponds,
24 Q. Other than the Martin-Curren Tunnel water 24 you would make acall on the Martin-Curren Tunnel
25 rights for the Musser 205, the Candy 25, and your 75, 25 rights, wouldn't you?
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1 A. Ithasn't been that way for the last ten 1 pump and on down that ditch called the wasteway?
2 years. What | have doneis| called Mike Faulkner, and 2 A. Very seldom. We manage it fairly closely.
3 hehasfound mewater. Soit's made it possible -- or 3 | have aman that's worked for me for 28 years. He's
4 madeit probable that | did not have to bring water out 4 the guy down there that manages that water.
5 of the Martin-Curren Tunnel. 5 Q. If there'san occasion in the springtime or
6 Q. Youdid testify at your deposition, though, 6 something there's extrawater in the ponds, have you
7 Mr. Morris, that you would make awater cal out of the 7 ever seen cases where you have to use that spillway to
8 Martin-Curren Tunnel if you had to; correct? 8 get rid of the excess water in the ponds?
9 A. | said | would evaluate that. 9 A. No. | generaly direct it towardsthe
10 Q. Okay. Soitwould bein your quiver of 10 Martin-Curren Ditch or the recharge site.
11 thingsthat you would be able to do; correct? 11 MR. LEMMON: Okay. Thank you.
12 A. That would be one of the possihilities. 12 THE HEARING OFFICER: Redirect, Mr. Budge?
13 Q. Andyouwould doiit if you had to; correct? 13 MR. TIBUDGE: Just a couple questions,
14 A. | think there's others that are more 14 Mr. Morris.
15 likely. 15
16 Q. Youwoulddoitif you had to; correct? 16 REDIRECT EXAMINATION
17 MS. McHUGH: Objection. Asked and answered. 17 BY MR. TJBUDGE:
18 THE HEARING OFFICER: Yeah, | think theanswer |18 Q. Do you know who constructed the Sandy
19 wasevasive. So the question needed to be asked again. 19 Ponds?
20 Mr. Morris. 20 A. | think North Side Canal Company.
21 THE WITNESS: Repeat that. 21 Q. Do you know when those were constructed?
22 Q. (BY MR. HAEMMERLE): Youwould doitif you |22 A. 2001, 2002, in that neighborhood.
23 had to; correct? 23 MR. TIBUDGE: Okay. That'sal | have.
24 A. | think | would do things such as clean the 24 MS. McHUGH: Can | ask acouple questionsto
25 tunnel. | think those are possibilities. 25 clarify?
Page 403 Page 405
1 Q. If you had exhausted al possibilities and 1 THE HEARING OFFICER: Well, Ms. McHugh, what's
2 you had no rights out of the Sandy Ponds, if you had to 2 thenature of your questions? Isit to protect
3 makeacall on your Martin-Curren Tunnel rights to get 3 Mr. Morrisin someway? It seemsto methat's the
4 your water to irrigate your authorized place of use, 4 limited scope of your participation here today.
5 you would do it, wouldn't you? 5 MS. McHUGH: Yes. It'sto clarify his answers
6 MR. TIBUDGE: Objection. Callsfor 6 toMr. Heemmerle'sinsinuation that he is diverting
7 speculation. 7 water from the Sandy Ponds unauthorized -- in an
8 THE HEARING OFFICER: Overuled. Thisis 8 unauthorized manner, to clarify the sources of water
9 cross-examination. 9 that goesto those ponds.
10 THE WITNESS: | guessif you're wanting an 10 THE HEARING OFFICER: Okay.
11 answer, at the very last resort | would probably make a 1 MR. HAEMMERLE: For therecord, | would object,
12 cal. 12 Director, just so my objection's part of the record. |
13 MR. HAEMMERLE: All right. No further 13 think she can claim the Fifth, those kinds of things or
14 questions. Thank you. 14 not. But to inquire after the witness has testified |
15 THE HEARING OFFICER: Okay. Mr. Lemmon? 15 think isimproper. But that's my objection.
16 16 THE HEARING OFFICER: It'sunusua. But I'll
17 CROSS-EXAMINATION 17 alow some limited questions.
18 BY MR. LEMMON: 18 Ms. McHugh.
19 Q. Butch, | had aquestion here on the -- you 19 MS. McHUGH: Thank you.
20 testified that there was water that goes -- leaves the 20
21 pond that you call No. 3 or the bottom pond, and then 21 RECROSS-EXAMINATION
22 that water from there goes on down to the 75-horsepower (22 BY MS. McHUGH:
23 pump that you use to irrigate your property. 23 Q. Mr. Morris, do you recall when
24 A. Correct. 24 Mr. Haemmerle was asking you about the water rights
25 Q. Isthereever any water that goes past that 25 that supplied water to the lands that you divert
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1 from -- that you irrigate from water from the Sandy 1 A. North Side has a measuring -- they have a
2 Ponds? Do you remember that line of questioning? 2 measuring gauge up there. But | took a stick. They
3 A. Yes 3 showed me how many inches needed to be over that weir
4 Q. What's your understanding of the water 4 to know how much water isgoing in. And of course, |
5 right or the holder of the water right who supplies 5 knew how much | was taking out.
6 water to the Sandy Ponds? 6 Q. And areyou aware of any records of inflow
7 A. Well, my understanding isit's always been 7 into the Sandy Pond?
8 supplemental or mitigation water. Likel said, the 8 A. I'mnot -- I'm sure somebody has them, but
9 pumpers at times have put water into the ponds to give 9 I'm not aware of who has them.
10 mewater. 10 Q. Okay. And at the time that thereis 14 cfs
11 Q. And do you know whether or not the water 11 of inflow into the Sandy Ponds, you also testified that
12 that goesinto the Sandy Pond is owned through North 12 you divert approximately 8 cfs, both out of the Sandy
13 Side Canal Company shares? 13 Pipeineand -- and | think it was 6 cfs --
14 A. No. There might be afew, but I'm not 14 A. 812
15 familiar with those. 15 Q. Wadl, 8 /2 total, | guess. | heard 8 to
16 Q. Areyou aware whether North Snake 16 begin with, and then | think | heard you say 8 1/2
17 Groundwater District owns any North Side Canal Company |17 later.
18 shares? 18 But there's approximately 6 cfsthat's
19 A. | think they do own afew. 19 diverted out of the Sandy Pipeline?
20 Q. Sodo you know whether those shares are 20 A. Correct.
21 used to fill the Sandy Ponds? 21 Q. And then what, another 2 1/2 diverted out
22 A. They are. 22 of the wasteway channel out of the Sandy Ponds?
23 MS. McHUGH: No further questions. 23 A. That's correct.
24 THE HEARING OFFICER: Okay. Recross, 24 Q. Okay. And at the timethat you're
25 Mr. Haemmerle? 25 diverting 6 cfs out of the pipeline, the Sandy
Page 407 Page 409
1 RECROSS-EXAMINATION 1 Pipeline, with 14 cfs of inflow into the ponds, is
2 BY MR.HAEMMERLE: 2 there any water that flows down the Sandy Pipeline to
3 Q. Mr. Morris, do you know the capacity of the 3 the Curren Ditch?
4 Sandy Pipeline? 4 A. Occasiondly it does.
5 A. | donot. 5 Q. Soyou'renot able to capture al of the
6 MR. HAEMMERLE: No further questions. 6 water that's flowing in the Sandy Pipeline at your
7 THE HEARING OFFICER: Okay. Mr. Lemmon, any | 7 cement box?
8 recross? 8 A. Yes, it'spretty difficult. If | havea
9 MR. LEMMON: No further questions. 9 power bump or -- and | should say if | have excess
10 THE HEARING OFFICER: | have one limited 10 water, I'll let it continue on down.
11 question, Mr. Morris. 11 Q. And can you estimate for me how much water
12 12 would be flowing in the Sandy Pipeline down the Curren
13 EXAMINATION 13 Ditch at the conditions that I've described?
14 BY THE HEARING OFFICER: 14 A. ltvariesalot.
15 Q. And it relatesin some way to the question 15 Q. Okay.
16 that Mr. Lemmon asked you. 16 A. It'shard to put a quantified number to it.
17 You testified that approximately 14 cfsis 17 THE HEARING OFFICER: Okay. All right. Thank
18 needed or -- of inflow is needed into the Sandy Ponds 18 you.
19 to maintain a constant water level; is that correct? 19 Further questions from the parties based on
20 A. Correct. 20 my questioning?
21 Q. Andisthat 14 cfs measured with a 21 MR. TIBUDGE: None here.
22 messuring device into the Sandy Ponds? 22 THE HEARING OFFICER: Mr. Budge?
23 A. | measured it for almost two years just to 23 Mr. Haemmerle?
24 kind of get agood feel on how it worked. 24 MR. HAEMMERLE: No, Director. But just for the
25 Q. So how do you measure the inflow? 25 your information, the inflow records are provided in
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1 the North Side Canal Company as those Exhibits 2023 1 Groundwater Appropriators; isthat correct?
2 through 2030. They'rein there. 2 A. Yes, | do. | have since about 1999.
3 THE HEARING OFFICER: Okay. Thank you. 3 Q. Andwhat has IGWA asked you to do in this
4 So North Side Canal Company, then, keeps a 4 case?
5 record of the inflowsinto the Sandy Pond? 5 A. Inthis specific case?
6 MR. HAEMMERLE: They do. 6 Q. Yes
7 THE HEARING OFFICER: Okay. Thanks. | didn't 7 A. Tolook at the reconnaissance level, look
8 know that. 8 at the general feasibility of mitigation options, and
9 All right. Mr. Lemmon, any further 9 try to provide some idea of what they might provide.
10 questions? 10 Q. Beforewe get into the details of your
11 MR. LEMMON: No questions. 11 testimony and your evaluation of those mitigation
12 THE HEARING OFFICER: Thank you, Mr. Morris, for |12 options, | want to talk alittle bit about your
13 your help today. 13 expertise as an engineer and hydrologist. And | know
14 THE WITNESS: Thank you. 14 everybody here, or most of us here, are well acquainted
15 THE HEARING OFFICER: Isit timefor lunch? 15 with you and your experience, but we haveto lay the --
16 MS. McHUGH: Yes. 16 create the record, in this case anyways.
17 MR. TIBUDGE: | think so. 17 What college degrees do you hold?
18 THE HEARING OFFICER: Shall wetry 1:30? 18 A. | have abachelor of science degreein
19 MR. HAEMMERLE: Let'sgoit. 19 civil engineering from the University of Colorado. |
20 THE HEARING OFFICER: Okay. Back hereat 1:30. |20 have amaster of science degreein civil engineering
21 (Lunch recess.) 21 and adoctor of philosophy in civil engineering from
22 THE HEARING OFFICER: We're recording after the 22 Stanford University.
23 lunch recess. And we've finished with the previous 23 Q. Do you have any professional licenses or
24 witness. 24 registrations?
25 Next witness. 25 A. Yes. I'maregistered professional
Page 411 Page 413
1 MR. TJIBUDGE: Dr. Brendecke. 1 engineer in Colorado, Wyoming, Idaho, | think in
2 THE HEARING OFFICER: Dr. Brendecke, if you'll | 2 Washington, but | can't remember for sure.
3 comeforward, please. Raise your right hand, if you 3 Q. What are the areas of your engineering
4 would. 4 expertise?
5 5 A. A variety of topics, al related to water,
6 CHARLES M. BRENDECKE, 6 primarily in water resources engineering; water rights
7 having been called as awitness by IGWA and duly sworn | 7 analysis; planning, water resource planning; modeling
8 totell thetruth relating to said cause, testified as 8 related to those activities.
9 follows: 9 Q. | understand you've taught some college
10 10 courses yourself.
11 THE HEARING OFFICER: Thank you. Pleasebe |11 A. Yes. | wasan assistant professor at the
12 seated. 12 University of Colorado for afew years.
13 And, Mr. TJBudge, if you'd like to 13 Q. Which courses did you teach?
14 examine, you may proceed. 14 A. Water-related courses: hydrology, fluid
15 15 mechanics, hydraulics, modeling, statistical hydrology.
16 DIRECT EXAMINATION 16 Q. Your modeling experience includes
17 BY MR. TJIBUDGE: 17 groundwater modeling?
18 Q. Dr. Brendecke, thanks for being here today. 18 A. Yes
19 Would you please state your name and spell 19 Q. | understand you have been involved with
20 your last name for the record. 20 the Eastern Snake Hydrologic Modeling Committee.
21 A. Charles M. Brendecke, B-r-e-n-d-e-c-k-e. 21 A. Yes, | have
22 Q. Dr. Brendecke, what's your business? 22 Q. Andin that capacity you're familiar with
23 A. I'maconsulting engineer with AMEC 23 the Eastern Snake Plain Aquifer model?
24 Environment and Infrastructure. 24 A. Yes | am.
25 Q. You provide consulting work for the Idaho 25 Q. You'vetestified asan expert in prior
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1 cases; isthat right? 1 A. Just from my involvement with the
2 A. Yes, | have. 2 groundwater districts for the last 15 years, testimony
3 Q. Including cases before the Department of 3 inprevious cases that relied on evaluation of
4 Water Resources? 4 conversion benefits, modeling of conversion benefits.
5 A. Yes. 5 Q. HasIGWA asked you to model conversion
6 MR. TIBUDGE: Director, Dr. Brendecke was 6 activitiesin times past?
7 admitted as an expert in engineering, hydrology, 7 A. Yes
8 groundwater modeling, aquifer analysis, and water 8 Q. Havethey asked you to run the Eastern
9 rights analysisin the Rangen delivery call case. 9 Snake Plain Aquifer model to calculate the effects of
10 And in light of histestimony, I'd ask that 10 their conversions with respect to this mitigation plan
11 he be so admitted in this case as well. 11 particularly?
12 THE HEARING OFFICER: Mr. Haemmerle? 12 A. No. Wdl, | intended to, but there hasn't
13 MR. HAEMMERLE: Mr. May isdoingit, Director. |13 been time at this point.
14 THE HEARING OFFICER: Mr. May? 14 Q. Let me haveyou turn in those exhibitsto
15 MR. MAY: Director, | guess| don't generally 15 Exhibits 1041 through 1045. Dr. Brendecke, you can
16 have aquestion about Dr. Brendecke's qualifications. 16 flip through these, and you'll recognize these as maps
17 'You know, what he's being admitted as an expert on, | 17 that you provided to mein preparing for this hearing
18 guess we'll see when we see the testimony. | may have 18 today. Each of them hasthe AMEC logo on them.
19 foundational questions about particular opinions. But 19 Are these maps that you or your staff
20 | don't have any genera concern about his 20 prepared?
21 qualifications. 21 A. Yes
22 THE HEARING OFFICER: Okay. Mr.Lemmon? |22 Q. And what do these show?
23 MR. LEMMON: No. 23 A. These show the points of diversion for the
24 THE HEARING OFFICER: Okay. Mr. Brendeckeis |24 conversion projectsthat were active in each of these
25 recognized as an expert in the areas you articul ated, 25 years.
Page 415 Page 417
1 Mr. Budge. 1 Q. Wheredidyou --
2 MR. TIBUDGE: Thanks, Director. 2 A. Let meback up just asecond.
3 Q. Dr. Brendecke, could you opento 3 Thisisfocused on the areain Water
4 Exhibit 1000, which is the mitigation plan submitted in 4 District 130, not in areas farther upstream.
5 thiscase. 5 Q. There may be other conversions that aren't
6 What I'd like to do iswalk through each of 6 shown on these maps?
7 themitigation proposals that areincluded in IGWA's 7 A. Yes.
8 mitigation plan and ask what you've done to evaluate 8 Q. Andif I look through these exhibits, 1040
9 those proposals and ask how each proposal would benefit | 9 is 2006 active conversions.
10 Rangen and how the mitigation credit would be 10 So these were conversions active in the
11 calculated for the groundwater districtsiif the 11 year 2006; isthat right?
12 mitigation proposal is approved by the Director. 12 A. Yes.
13 Soif you'll turn to page 2, section 1 13 Q. And then the following exhibits are for
14 requests credit for mitigation activities, including 14 subsequent years. We have the year 2007, '8, '9 --
15 conversions, dry-ups, and groundwater recharge. Let's 15 A. Yeah.
16 talk about the conversionsfirst. You were herein the 16 Q. -- mapsfor those years.
17 audience during prior testimony and exhibits explaining |17 Do you have similar maps for years post
18 that the groundwater users have converted tens and 18 2009?
19 thousands of acres from groundwater to surface-water 19 A. | probably have them for 2010.
20 irrigation over the last five or ten years. 20 Q. Okay.
21 Are you familiar with the conversion 21 A. Yeah, | think we have recent -- we have
22 activitiesthat IGWA and its members have undertaken? |22 recent maps actually for the conversion parcels.
23 A. Yes, | generally am. | haven't examined 23 MR. MAY: Can | ask aclarification question?
24 each project. 24 Theonethat | show as 1040 is different than what
25 Q. How areyou familiar with those activities? 25 you're talking about.
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1 1040 or 10417 1 Q. One of the things that Ms. Sukow explained
2 MR. TIBUDGE: Okay. To clarify for the record, 2 and Ms. Yenter aswell, isthe Department calculates
3 these maps that we've been discussing begin at 3 conversions after the fact. They measure the amount of
4 Exhibit 1041, not Exhibit 1040. It appears| may have 4 surface water that's delivered to the conversion acres,
5 misspoken in that regard. 5 and then they plug that into the model to determine the
6 THE WITNESS: Yes. 6 benefit to, in this case, the Rangen Spring cell in the
7 Q. (BY MR. TIBUDGE): Dr. Brendecke, where 7 Curren Tunndl.
8 did you get the data of the conversion locations that 8 If the Director were to want to predict the
9 are shown on these maps? 9 effect of conversions prospectively -- for example, if
10 A. These are from the Department’s point of 10 heweretrying to find out what type of benefit Rangen
11 diversion database and the records of the wells that 11 could be expected to receive in 2014 for conversions
12 are participating in the conversions. 12 that are going to happen this summer -- do you have any
13 Q. Andwhat isto be gleaned from these maps, 13 suggestions as to how he might do that?
14 other than just the points of diversionsin those 14 A. Sincethese arerelatively stable from year
15 particular years? 15 toyear, you might assume that next year will be the
16 A. | would say the main thing to be gleaned 16 average of the preceding three or something along that
17 from these maps s that the conversions have been going |17 line.
18 on since 2006, and they are relatively stable 18 Q. Andinyour view, isit reasonable for the
19 between -- from year to year in location. 19 Director to carry forward an average, a three-year
20 Q. Okay. And | understood from Ms. Sukow's 20 moving average or something of that nature of past
21 testimony that conversions benefit Rangen by resulting |21 conversionsto predict future benefit to Rangen for
22 inless groundwater withdrawn from the aquifer and also |22 conversions that may happen in the near future?
23 more surface water recharging the aquifer. 23 A. | think it would be, otherwise you have to
24 Isthat afair assessment? 24 make some assumptions about the climate next year and a
25 A. Yes. Theideaof the conversionsisto 25 variety of things like that. So you could potentially
Page 419 Page 421
1 replace groundwater withdrawals with surface-water 1 model it. But you have to make alot of assumptions.
2 supplies. And so the one aspect of the benefit isto 2 Inorder to get to the quick answer | think amoving
3 the-- isthereduction in the withdrawal of 3 average would be areasonable thing to do.
4 groundwater, and the second is the introduction by 4 Q. Now, isn'tit likely that that moving
5 incidental recharge of surface water to the aquifer. 5 average -- for example, the Director used a three-year
6 Q. Thank you. That's helpful. 6 moving average to predict the likely conversion benefit
7 Next if you could turn to Exhibit 1025. 7 for 2014 -- that it's likely that the actual benefit
8 You'll recognize this as the table that Ms. Sukow 8 from conversions may be somewhat higher or somewhat
9 prepared on behalf of the Department reflecting the 9 lower, even though it's close?
10 results of her model calculations of conversions and 10 A. By thetime 2014 isover?
11 CREP and recharge. 11 Q. Yeah.
12 Do you recognize that table as such? 12 A. Yeah. It probably wouldn't be exactly what
13 A. Yes, | do. 13 the estimate was. It hardly ever is.
14 Q. Just focusing on the conversions portion, 14 Q. Inthelong term wouldn't those overages
15 which arethe first two columns, you testified that you 15 and underages kind of even out as conversions fluctuate
16 have not run the model yourself to calculate 16 from year to year if you continued to use this type of
17 conversions and the predicted benefit to the Curren 17 process you mentioned, the three-year moving average,
18 Tunndl for the years 2011 through '13; is that right? 18 wouldn't that account for those in the long term?
19 A. For the Curren Tunnel, that's correct. 19 MR. MAY: Objection. Lack of foundation.
20 Q. Do you have any reason to dispute the 20 THE HEARING OFFICER: Overruled.
21 caculations shown in thistable? And what I'm 21 THE WITNESS: | think it would. Y ou know,
22 referring to specifically are the conversion 22 assuming the same projects keep participating, | think
23 caculationsfor IGWA and Southwest in the years 2011, |23 you'd end up with something close to the average.
24 '12, and '13. 24 Q. (BY MR. TIBUDGE): Okay. Thank you. |
25 A. | don't have any reason to dispute them. 25 don't have any further questions regarding conversions.
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1 But | dowant to turn to the next mitigation proposal 1 asan example, isthat the model can have datainput
2 inIGWA's mitigation plan, which -- and that, again, is 2 intoit to reflect the hydrologic changein a
3 Exhibit 1000. That'slabeled "Voluntary dry-ups." 3 particular model cell. For example, if land within a
4 And there's been prior testimony that 4 certain model cell isdried up, the effect of those
5 there'sthe what we've referred to asthe CREP program | 5 lesser withdrawals in that model cell can be input into
6 and some other programs where groundwater irrigators | 6 themodel. And then the model can be run to determine
7 ceased irrigating their land altogether, so they not 7 the effect on aspring cell or ariver reach resulting
8 only stop using groundwater, but they also don't 8 from the hydrologic change in the model cell that we
9 irrigate it with surface water. 9 began with.
10 Areyou familiar with the dry-ups 10 Isthat afair characterization of how the
11 undertaken by groundwater users? 11 model predicts the benefit from conversions and CREP
12 A. Yes | am. 12 and recharge?
13 Q. How so0? 13 A. Yes. | think theseareall run with a
14 A. Again, from my involvement with IGWA for |14 superposition version of the model. So the changein
15 thelast 15 years, as part of the early discussions 15 stressis put into that superposition, and you get the
16 about trying to set up such a program. 16 change in performance at whatever other cell you are
17 Q. Andif you'd please turn to Exhibit 1039. 17 interested in, in this case the drain cell that
18 Dr. Brendecke, this document istitled "ldaho's 18 contains Rangen.
19 Conservation Reserve Enhancement Program.” 19 Q. Explain what you mean by a superposition
20 Is CREP an acronym for Conservation Reserve |20 version of the model.
21 Enhancement Program? 21 A. Superposition is aformulation of the model
22 A. Yes 22 that allows you to calculate changes without having to
23 Q. And| believethat you provided this 23 make two model runs, a before and after change.
24 document. 24 Q. And so you don't dispute, then, the
25 Are you familiar with this document? 25 procedure that Ms. Sukow undertook to calculate the
Page 423 Page 425
1 A. Yes. TheNRCS, Soil and Water Conservation 1 benefitsto the Curren Tunnel from conversions and CREP
2 Commission put out an annua summary of the CREP 2 and recharge?
3 program, and have for some years. Thisisthe most 3 A. Weéll, there may be a caveat on the
4 recent onel have. They al look more or lessthe 4 recharge, because there wasn't any recharge calculation
5 same. 5 for IGWA. But | generaly don't have any dispute with
6 Q. Didyou obtain thisfrom the NRCS? 6 that. That'sthe way we've been doing it for a number
7 A. | obtained -- and I'm trying to think of 7 of years.
8 thefellow's namethat | got it from. | want to say 8 Q. Haveyou at timesin the past done your own
9 Chuck Pencer or Chuck Peltser. And I'm not sure if 9 model run to verify the Department's model calculations
10 he'swith the NRCS or with the Soil and Water 10 for mitigation activities of thistype?
11 Conservation Commission. 11 A. Yes.
12 Q. Washein ldaho? 12 Q. And have you found that the -- the
13 A. Yes 13 Department's calculations are the same or very close to
14 MR. TIBUDGE: Garrick, my records reflect that 14 your own --
15 Exhibit 1039 has been admitted into evidence. 15 A. Yes.
16 Do you show that as well? 16 Q. -- model runs?
17 MR. BAXTER: Yes, | do. 17 So then are you -- in the past or today
18 Q. (BY MR. TJBUDGE): Dr. Brendecke, wereyou |18 you've been comfortable that the Department's model
19 here earlier this morning when Ms. Sukow was explaining |19 runs have been accurate?
20 how ESPAM calculates the benefit to, for example, the 20 A. Yes.
21 Rangen Spring cell from conversions and recharge and 21 Q. Wetaked amoment ago about conversions
22 dry-ups? 22 being calculated after the fact. My understanding is
23 A. Yes 23 that the effect of CREP or dry-upsis also calculated
24 Q. My understanding of her testimony -- and 24 after the fact by the Department in terms of their
25 1'll use -- since we're talking about dry-ups or CREP, 25 model run.
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Isthat your understanding as well?

A. Yes.

Q. You mentioned that if the Director were to
try to reasonably project the effect of CREP enrollment
or other dry-ups on Rangen prospectively -- for
example, in 2014 -- that one reasonable way to do that
for conversions would be to take a three-year moving
average and project that forward.

Do you believe that that would also be a
reasonabl e approach for calculating benefits from
dry-ups?

A. Yes, | think it would be areasonable --
reasonabl e approach.

Q. You mentioned that the conversion acres had
been relatively steady.

Do you know whether CREP enrollment has
been steady or volatile, or whether it has been steady
like the conversions?

A. It'sbeen pretty steady, especially over
thelast four or five years. There'sawaysafew
acres here coming in and a few acres there going out.
But by and large, it's pretty stable at this point.

Q. Okay. Let'sturn now to the next itemin
the mitigation plan which deals with recharge.

Areyou familiar with recharge activities
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of summarizes that activity, | think, as an exhibit.

Q. | believethat's Exhibit 1091.

A. Okay.

Q. Isthisthetable you'rereferring to?

A. WEell, | had another one that brokeit out a
little more distinctly between the Water Resource Board
and IGWA. But that's probably in the spreadsheet, all
managed recharge 2007 to 2011.

Q. | believethat's Exhibit 1093 you're
referring to.

A. Yes

Q. Well pull that up on the screen. Inthe
exhibit binder isjust a screenshot of the first page
of this spreadsheet.

Is this the spreadsheet you're referring
to?

A. Yes

Q. Andwhat does this show?

A. This shows the annual amounts of water
recharged at different locations, between 2007 and
2011. And the recharge undertaken by the Water
Resource Board isin black font, and the recharge taken
by other entitiesisin thered font. Thisisatable
prepared by Mr. Quinn, the Department.

And, for example, you can seetherein the
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that groundwater users have been involved with in the
past?

A. Yes.

Q. How so0?

A. Again, my relationship with the groundwater
users over the last 15 years, I've been consulted on a
variety of things and stayed pretty much in touch with
what's going on.

Q. Haveyou done model runs yourself to try to
calculate the effects of recharge activities pumpers
have undertaken in the past?

A. | have.

Q. You mentioned potential concern with the
recharge calculations in Exhibit 1025, which isthe
Department's model results. Please turn open to that
exhibit. Yeah, that's 1025.

You'll seethat the Department did provide
credit for recharge undertaken by Southwest Irrigation
District. My understanding from Ms. Sukow's testimony
isthat this does not include any credit for recharge
performed by the Water Resource Board or for recharge
that may have occurred at the Sandy Ponds.

Have you looked at the recharge performed
by the Water Resource Board in recent years?

A. Yes | did. And| have atable that sort
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very first couple of columnsin 2007 and 2008 there was
no recharge run into the Aberdeen-Springfield Canal
Company. In 2009 there was 18,563 acre-feet of
recharge run into American -- or Aberdeen-Springfield.
In 2011 -- or that was by the Board. And in 2011 there
was 15,213 acre-feet run into Aberdeen-Springfield by
the Board and 9,351 run in by others.

Q. Do you know who does the other recharge
besides the Board?

A. There have been two entities that have done
it. IGWA hasdoneit in the past, and there was a
group of water usersin the Upper Snake Basin -- |
forget the name of it exactly, Upper Snake Recharge
Coalition or something along that line. They did some
recharge, | think, in 2011. And most of that isin --
most of that recharge activity of theirs went into
canal systems above Milner.

Q. Okay. If youlook --

A. Above American Falls.

Q. If youlook under North Side Canal system,
there was anumber of -- quite a bit of recharge done
between 2007 and 2009 by others.

Do you know who performed that recharge?

A. That was -- that was IGWA recharge.

Q. Okay. Now -- and so the record's clear,
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1 you explained that this spreadsheet came from the 1 Board'swater right, or was it leased water bank water?
2 Department? 2 A. Thenumbersin black are the Water Board's
3 A. Yes 3 recharge numbers. And the onesin red are from the two
4 MR. TIBUDGE: I'd offer Exhibit 1093 into 4 other entitiesthat | spoke abouit.
5 evidence. 5 Q. But do you know if they were recharge from
6 THE HEARING OFFICER: Mr. May? 6 the Board's water right or -- what source -- in other
7 MR. MAY: Can|l ask acouple of questionsinaid | 7 words, what water right were those recharged -- was the
8 of an objection? 8 source for those recharged waters?
9 THE HEARING OFFICER: Yes. 9 A. | believeit was the Board's water right
10 10 that suppliesthe Board's recharge.
1 VOIR DIRE EXAMINATION 11 MS. LEMMON: Okay. No other questions.
12 BY MR. MAY: 12 THE HEARING OFFICER: Okay. I'll receivethe
13 Q. Dr. Brendecke, do you have any knowledge of |13 document into evidence with the previous
14 where the data came from to create thistable? 14 quaifications.
15 A. Thetablewas prepared by -- hislast name 15 (Exhibit 1093 received.)
16 isQuinn-- and I'm at aloss for hisfirst name right 16 THE HEARING OFFICER: Mr. Budge.
17 now -- at the Department, who | believeistherecharge |17
18 manager. And I'd haveto -- I'd haveto ask himwhere |18 CONTINUED DIRECT EXAMINATION
19 theindividual records came from. 19 BY MR. TJBUDGE:
20 Q. Okay. And areyou aware of any records or 20 Q. Dr. Brendecke, just to clarify, the Board's
21 isthere any indication on this table that would allow 21 water was used on al of the recharge shown in black
22 usto determine who did the recharge that's noted in 22 text.
23 red? 23 Woas the Board's water also used in the
24 A. Not on this -- not on this particular 24 recharge shown in the red text?
25 table, no. But | know that the Upper Snake folks did 25 A. | don't believe the Board's water was used
Page 431 Page 433
1 their recharge activity in 2011, and IGWA did itsin 1 inthered text numbers.
2 theearlier years. And IGWA'sall went into the North 2 Q. Haveyou attempted to determine how much of
3 Sidesystem. 3 thisrecharge occurred within the Great Rift trim line?
4 Q. Do you know whether today IGWA isleasing 4 A. It would be that occurring under AFRD 2;
5 any water to provide recharge? 5 Big Wood Canal Company, the BWCC; and North Side Canal
6 A. | don't -- I don't think they've done that 6 Company.
7 for acouple of years. 7 Q. Andif you'll turn back to Exhibit 1091.
8 MR. MAY: Director, my objection would be just 8 A. I'msorry. There's some Southwest. The
9 onthe basis of relevance. They're no longer 9 column way over on theright, Southwest, | neglected.
10 performing thisrecharge. They don't have thewater to |10 Q. Thank you.
11 lease. They haven't leased the water. 1 If you'll turn to Exhibit 1091.
12 THE HEARING OFFICER: Overruled. 12 Isthisjust, then, a derivative of that
13 But | will point out, based on Mr. May's 13 prior chart that islimited to recharge within those
14 examination of Dr. Brendecke, that theinformation may |14 canal companies you've mentioned, American Falls No. 2,
15 not have significant value if it can't break out what 15 Big Wood, North Side, and Southwest being those canals
16 private entities, if any, were conducting recharge if 16 within the Great Rift trim line?
17 it'sall lumped together as"Other." Soit haslimited 17 A. Yes
18 vaue. But I'll receive -- 18 Q. Andyou'll see at the bottom --
19 Oh, Mr. Lemmon, any objection? 19 A. | redlizethere's an omission on this
20 MR. LEMMON: | would just have one question. 20 exhibit. If we could go back to the other onefor a
21 21 second --
22 VOIR DIRE EXAMINATION 22 Q. Sure.
23 BY MR. LEMMON: 23 A. --theonethat wasjust up.
24 Q. Do you know whether the water that was 24 Q. Well turn back to 1093.
25 recharged in the red on this chart was from the Water 25 A. This-- | neglected to put the 2007 and
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1 2008 activities that are shown under North Side Canal | 1 THE HEARING OFFICER: Y eah, thank you.
2 Company -- 2 MR. TIBUDGE: Justin, will you pull up the
3 Q. Okay. 3 spreadsheet marked Exhibit 1090.
4 A. --on Exhibit 1091. 4 Q. Dr. Brendecke, we have 1090 projected on
5 Q. Okay. Soif welook at -- so the record's 5 the screen. You've testified that this came from
6 clear, Exhibit 1093 shows that recharge occurred in 6 Mr. Quinn, who's a Department employee, who is or was
7 2007, 2008 for North Side Canal Company, 27,360 7 incharge of keeping track of recharge activities.
8 acre-feet in 2007 and 1,205 acre-feet in 2008. And if 8 Can you explain the data contained in this
9 we turn back to Exhibit 1091, those recharge figures 9 spreadsheet.
10 have been omitted from this table. 10 A. The spreadsheet is organized so that the
11 And that's the error you're referring to? 11 columns down the left are the days of the year,
12 A. Yes 12 starting with January 1st, and across the top are the
13 Q. Okay. Aswelook at 1091, it hasa 13 different canal systems and facilitiesinto which
14 notation on the bottom that identifies the spreadsheets |14 recharge water was placed. And it's adaily record of
15 from which this data came from. | believe these 15 that -- those recharge deliveries.
16 spreadsheets are contained in evidence here. Thefirst |16 And the first -- the first tab in the
17 onewould be 1090. 17 spreadsheet isjust the data for al of these different
18 Do you see that? 18 facilities. And then the second tab isa plot of what
19 A. Theall managed recharge is 1093. 19 that datalookslike.
20 Q. Okay. | see. Sothe source"All managed 20 Q. Okay. Justin, could you pull up the
21 recharge 2007 to 2011," that is Exhibit 1093. 21 second --
22 Which spreadsheet is 1090? 22 A. And] think -- | can only presume that's
23 A. 1090is-- 1090 isthe 2013 cfs curve. 23 why he named it "curve.”
24 Q. And then 1092? 24 MR. MAY: Pull up the plot?
25 A. 1092 would be the 2012 cfs curve. 25 MR. TJBUDGE: Yeah, the plot.
Page 435 Page 437
1 Q. Okay. So Exhibit 1091 was derived from the 1 Q. (BY MR. TIBUDGE): So what does this --
2 datain 1090, 1092, and 1093; is that right? 2 canyou explain what's shown on this tab, the "Plot"
3 A. That'scorrect. 3 tab.
4 Q. And the spreadsheetsin 1090 and 1092, are 4 A. Wdl, it'sjust the daily -- the daily
5 those also Department of Water Resources data sources? | 5 records that were in the spreadsheet.
6 A. Yes. All three of the spreadsheets were 6 MR. TIBUDGE: Justin, please flip back to the
7 provided by Mr. Quinn. 7 "Data’ tab and scroll down.
8 MR. TIJBUDGE: Okay. | would offer 8 MR. MAY: To where?
9 Exhibits 1090 through 1092 -- oh, excuse me, 1090, 9 MR. TJIBUDGE: To the bottom. Seeif there'sa
10 1091, 1092, and 1094. 10 summation
11 MR. MAY: | guess-- 11 THE WITNESS: Y ou may have to scroll over as
12 THE HEARING OFFICER: Mr. May? 12 well. | mean you're only seeing a corner of it.
13 MR. MAY: | guess | would object at this point 13 Q. (BY MR. TIBUDGE): So, Dr. Brendecke, it
14 based on lack of foundation. | don't think we've seen 14 appearsthat there's a column for each of the canal
15 1090 or 1092 or had a description of what they are or 15 companiesthat are listed on Exhibit 1093.
16 how they relate to 1091. 16 A. Yes.
17 And from what we've seen of 1093, I'm not 17 Q. This spreadsheet does not appear to contain
18 surethat I'm following how this provided the datafrom |18 all of the recharge data that's shown on 1093, or am |
19 this. Sol guesslack of foundation at this point. | 19 simply not --
20 don't realy understand what's going on. 20 A. Wadl, I'mjust wondering if it's being
21 THE HEARING OFFICER: Mr. Budge, | agree. | |21 missed because of the way the screen is divided here.
22 look at these, and Dr. Brendecke has referred to them 22 Q. Justin, let'slook at 1092, seeif there's
23 ascurves, at least that's what -- 23 any difference there.
24 MR. TJBUDGE: That would befine. | couldask |24 Dr. Brendecke, we're going to plug 1092,
25 afew more questions. 25 which isthe 2012 recharge spreadsheet. What's up on
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1 the screen right now -- 1 these other spreadsheets. And it looks like thisimage
2 A. Wewerelooking at the 2013 before? 2 ismislabeled. 1090 should be 2013 cfs curve.
3 Q. Yes Yes 3 MR. TIBUDGE: Well, Garrick --
4 A. Waéll, yeah, if you look on Exhibit 1091, 4 THE WITNESS: | don't know how that happened.
5 you'll seetherewas only 300 acre-feet in 2013. 5 MR. TIBUDGE: Garrick, do you have the thumb
6 Q. Oh, | see. Okay. So-- 6 drivethat has our eectronic exhibitson it?
7 A. S0 maybe these are -- maybe these are -- 7 MR. BAXTER: | gaveit to Debbie. | can go get
8 maybe my previous reference had the numberstransposed. | 8 itif weneedit.
9 | can't remember. | thought previously we were looking 9 MR. TIBUDGE: Would you just check. Inmy
10 at 2012, but we were looking at 2013. 10 exhibit binder, and the one before the witness,
11 MR. TIBUDGE: Okay. So, Justin, if we could go 11 Exhibit 1090 is|abeled the 2013 curve. And
12 back to -- and | apologize for jumping around -- 1090. 12 Exhibit 1092 isthe 2012 curve. We just need to
13 And scroll to theleft alittle bit. And then scroll 13 confirm that we've got the correct spreadsheetsin the
14 down. There's some recharge datain there. 14 record.
15 MR. MAY: Somewhere. 15 Director, with that explanation that the
16 THE WITNESS: Well, it all happened -- 16 datashown in Exhibit 1091 is derived from the
17 Q. (BY MR. TIBUDGE): Okay. Dr. Brendecke, 17 Department's recharge data for the years 2007 and 2011,
18 there wasn't much recharge that occurred last year 18 those four years come from Exhibit 1093, and then for
19 apparently. 19 theyears 2012 and 2013 that data comes from the
20 A. Yeah. 20 Department's spreadsheets identified as Exhibits 1090
21 Q. And my understanding -- 21 and 1092.
22 A. Thissays"2012" at the top, but it's 2013. 22 THE HEARING OFFICER: Mr. May.
23 Must be 2013. Wejust misnumbered these somehow. 23 MR. MAY: Can | ask afew more questions? I'm
24 Q. The screenshot that we have in the exhibits 24 still very confused.
25 islabeled "2013 curve." That's what |'ve got for 25 THE HEARING OFFICER: Yes.
Page 439 Page 441
1 1090. 1 VOIR DIRE EXAMINATION
2 Isthis 10907 2 BY MR. MAY:
3 MR. MAY: That'swhat it says. I'mjust pulling 3 Q. Just glancing at what we've got on the
4 it off of the data you gave me on that thumb drive. 4 screen here, Dr. Brendecke --
5 THE WITNESS: Waéll, the screenshot that is 5 A. Now, thisis 2013.
6 Exhibit 1090, if you look in the upper left-hand corner | 6 Q. Exhibit 1090, I'm assuming it's for 2013.
7 of the spreadsheet -- of the screenshot, it says 7 A. Right.
8 "2013cfscurve." And there are -- there's an image -- 8 Q. Theonly thing that | show here -- and
9 aninset of the chart and the table that has the small 9 maybe we can scroll around alittle bit, though -- are
10 amount of recharge that occurred shown on what is 10 some numbers under AFRD No. 2; correct?
11 marked as Exhibit 1090. 11 A. Yes.
12 Q. (BY MR. TJBUDGE): Okay. Solet mejust |12 Q. Okay. And sowelook at AFRD No. 2 on --
13 seeif we can cut to the chase. 13 I'm assuming American Fallsis AFRD No. 2.
14 Am | correct in understanding that the 14 A. Rignht.
15 Department inputs on these spreadsheetswe'vegotin | 15 Q. For 2013 it was zero.
16 front of us, Exhibit 1090, the amount of rechargethat |16 A. Rignht.
17 isperformed in each of these canal systems throughout |17 Q. | didn't see any other numbers --
18 theyear on adaily basis, and that data has been 18 A. Waell, go back to the other spreadsheet.
19 summarized in Exhibit 10937 19 Q. 1090; right?
20 A. Yes 20 A. And scroll to theright. There's
21 Q. And then you've pulled out from 1093 the 21 Southwest. That adds up to 300.
22 portion that occurs within the Great Rift trim line? 2 Q. Sowhat you're counting on there are these
23 A. Well, 1093 only went through 2011. 23 300 cfs?
24 Q. |see 24 A. And| just missed those couple thousand
25 A. Sothe 2012 and 2013 recharge comes from 25 acre-feet over therein AFRD.
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1 Q. Isthere anything on this spreadsheet that 1 So instead of 6500 it should say something
2 indicates who was doing this recharge? 2 more like 20,000, of which roughly two-thirds was IGWA.
3 A. Thiswasall Water Resource Board. 3 MR. MAY: Director, | would object to al of
4 Q. Soall of the 2013 was Water Resource 4 these exhibits on the basis both of foundation as well
5 Board, not IGWA? 5 asrelevance.
6 A. Yes. 6 THE HEARING OFFICER: I'll overrulethe
7 Q. Didyou say that -- which oneis -- which 7 objection. But again, my statement is the same asiit
8 oneis2012? 8 washefore. It'sdifficult for me, through these
9 MR. TIBUDGE: 1092. 9 exhibits, to determine -- other than Board recharge, as
10 MR. MAY: 1092. 10 1 look at 1093 -- who was actually conducting the other
11 Q. Andon--okay. Soif welook at 11 recharge. Sol think it has alesser value or
12 Exhibit 1092, it says, "2012 ESPA recharge.” 12 diminished value as aresult. So it goes to the weight
13 Is there any indication on this spreadsheet 13 of the worth of the exhibit, Mr. May. Soit's--
14 asto which was |GWA recharge and which was Idaho Water |14 MR. MAY: And then, Director, we --
15 Resource Board? 15 THE HEARING OFFICER: Do you have any
16 A. IGWA didn't do any rechargein 2012. 16 objections, Mr. Lemmon?
17 Q. Soall of the recharge shown in 2012 also 17 MR. LEMMON: | would just have a question.
18 was done by the Water Resource Board? 18
19 A. It may be that some of the Southwest was 19 VOIR DIRE EXAMINATION
20 done by them. 20 BY MR. LEMMON:
21 Q. Okay. But to the extent that we're talking 21 Q. And that would be on the 2009 IGWA recharge
22 about IGWA, IGWA did not do any in 2012? 22 that you just suggested happened.
23 A. That's correct. 23 Would you know which site that was
24 Q. Soin 2012 and 2013, the numbers that 24 recharged to, where that credit came from? Might that
25 you've got on Exhibit 1091, none of those -- none of 25 have been from the recharge at the Sandy Pond?
Page 443 Page 445
1 that recharge was done by IGWA? 1 A. | can't tell you what part of thiswent
2 A. That'scorrect. 2 into the Sandy Pond in 2009. Thiswould have been the
3 Q. Andto the extent -- 3 diversion at Milner for recharge. And it would have
4 A. Now, IGWA may have participated in funding | 4 been distributed through the canal system into recharge
5 some of it. 5 facilities potentially or may have all been done at --
6 Q. Andaswego ealier, | recal looking at 6 theresarecharge at Lake Walcott -- or not Lake
7 1093, that there was at least some breakout between 7 Walcott.
8 ldaho Water Resource Board and others. 8 Q. Wilson Lake?
9 How much of the recharge that's shown on 9 A. Wilson Lake, yes, also. Sothisisjusta
10 herefor 2011 and earlier was done by the Idaho Water |10 measure of what was diverted at Milner for recharge.
11 Resource Board? 11 Thiswould berental water.
12 A. In2011 it lookslike al of the recharge 12 Q. Sothose figures would have been provided
13 inthistable, that'sin thistable, which iswithin 13 by North Side Canal Company?
14 thetrim line, was done by the Water Resource Board. 14 A. Potentialy provided to Mr. Quinn by North
15 Q. In20117 15 Side.
16 A. Yes 16 MS. LEMMON: Okay. That'sall the questions|
17 Q. And how about in 2010? 17 have for now.
18 A. In2010it lookslike -- it looks likein 18 THE HEARING OFFICER: Okay. The documents are
19 2010it was all Water Resource Board. 19 received into evidence, with the qualification
20 Q. Okay. And how about 20097? 20 regarding the weight of the exhibit and its worth.
21 A. 2009, it looks like about 13,700 of the -- 21 MR. HAEMMERLE: Director, was that 1090 through
22 IGWA did 13,700. Thisgot left out too. IGWA did 22 10947
23 13,700 of -- acre-feet of recharge on the North Side 23 THE HEARING OFFICER: Yes. Sorry.
24 Canal systemin 2009. And what'son hereisonly that |24 MR. HAEMMERLE: Thank you.
25 number that was done by the Board. 25 (Exhibits 1090-1092 and 1094 received.)
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1 MR. TIBUDGE: Director, we freely acknowledge | 1 Are those referring to the canal companies
2 that we don't have an exhibit specifying who 2 we've been discussing: American Falls Reservoir
3 contributed what. That's not due to alack of effort. 3 Disgtrict No. 2, Big Wood Canal Company, North Side
4 TheWater Resource Board keeps all of that data. 4 Cana Company, and then Southwest Irrigation District?
5 You'll recall we did put into evidence one 5 A. Yes.
6 transmittal letter we were able to obtain conveying 6 Q. Andwhat do these figures for recharge for
7 money to the Water Board. But unfortunately, 7 theyears 2005 to 2013, what do those figures show and
8 Mr. Quinn, who kept all this data, we understand is no 8 where did they come from?
9 longer either working there or in charge of this 9 A. These are meant to be avery
10 program. And the Water Board, in thetime constraints |10 reconnaissance-level estimate, mainly to just get sort
11 for this hearing, was unable to provide an accounting 11 of an order of magnitude idea of what the potential
12 of the exact recharge done by private contributor. 12 benefits might be at Rangen from all of the recharge
13 So we understand the concern, and it's one 13 activitiesthat have gone on.
14 we share. Andit's -- you know, we would have lovedto |14 Q. And--
15 havethat exhibit prepared, but that's not one that was 15 A. Andthe-- okay. Go ahead.
16 available within thistime constraint. 16 Q. | apologize. These were generated by
17 THE HEARING OFFICER: Okay. 17 running the Eastern Snake Plain Aquifer model?
18 MR. MAY: | would object to the statement, | 18 A. Yes. Wdll, actually, we used the
19 guess, as| question the standard. 19 steady-state response functions from the ESPAM-2.1.
20 20 Q. Okay. And do these figures reflect the
21 CONTINUED DIRECT EXAMINATION 21 total modeled benefit to the Rangen cell, or the
22 BY MR. TIBUDGE: 22 63 percent portion that's attributed to the Curren
23 Q. Dr. Brendecke, recognizing -- 23 Tunnel?
24 THE HEARING OFFICER: Wdll, I'll letitin. 24 A. Thesewould reflect the 63 percent portion.
25 Go ahead. 25 Q. Youexplained that thiswaskind of a
Page 447 Page 449
1 Q. (BY MR. TIBUDGE): Dr. Brendecke, 1 reconnaissance-level evaluation.
2 recognizing that we aren't able to pinpoint who 2 Could you elaborate on that.
3 contributed to each recharge project, have you made an 3 A. WEell, to get a precise evaluation of the
4 attempt just to take the recharges performed on awhole 4 benefit of any particular recharge activity requires
5 and determine whether it had any material impact on 5 knowing exactly how much water was put into which model
6 flowsat Rangen? 6 cell and in which month. And then we could actually
7 A. Yes 7 run the model and determine what the benefit is.
8 Q. Andif you'll turn to Exhibit 1095. 8 Thisisavery gross estimate, just based
9 A. It'snotinthisfolder. 9 onthetotal recharge diversions from Milner
10 Q. I'mgoing to hand you alooseleaf copy. 10 distributed over the canal systems --
11 Thisexhibit was printed after that binder was put 1 Q. Okay.
12 together. It just didn't make it into the binder. 12 A. -- andthen calculated on a steady-state
13 Director, I'll give you acopy aswell. 13 basis.
14 THE HEARING OFFICER: Thank you. 14 Q. Isthereareason you didn't do the final
15 (Exhibit 1095 marked.) 15 or complete model run that you just referred to could
16 Q. (BY MR. TJBUDGE): Dr. Brendecke, doyou |16 bedone?
17 recognize this document? 17 A. Just there was not time.
18 A. Yes. 18 Q. If the Department -- if Department
19 Q. Isthisadocument you created? 19 personnel were to take the recharge data from the
20 A. Yes. 20 spreadsheets that we've just admitted into evidence,
21 Q. I seeit'slabeled "Estimated benefit to 21 could they perform amodel run to more accurately
22 Curren Tunnel for mitigation activities." And the top 22 calculate the effects on the Curren Tunnel?
23 section of it, anyways, relates to recharge through 23 A. Yes
24 what'sidentified American Falls, Big Wood, North Side, |24 Q. Okay. Let'sshift gearsjust alittle bit.
25 and Southwest. 25 You also mentioned that -- or pointed out that
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Ms. Sukow's calculation of mitigation activities did
not include recharge through the Sandy Pond. And,
Dr. Brendecke, you were here during prior testimony
about recharge occurring through the Sandy Pond.
Do you have any reason to believe from your

evaluation of IGWA's mitigation plan that rechargeis
occurring through the Sandy Ponds?

A. Yeah, | believethat thereis recharge that
occurs there.

Q. What leads you to that belief?

A. The magnitude of the discharges into the
Sandy Ponds.

Q. Haveyou reviewed the North Side --

A. | visited the Sandy Ponds myself.

Q. Okay. You'veseenthemin person?

A. Yes

Q. Haveyou reviewed the North Side Canal
Company data of dischargesinto the Sandy Ponds?

A. Yes

Q. Could you please turn to Exhibits 1032 and
1033.

Director, I'll note that Exhibit 1022 is --

was a deposition exhibit in Mr. Hansten's deposition,
aswas Exhibit 1033. They've been admitted into the
record by stipulation and reflect the North Side Canal
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Ponds into the old wasteway down into the river. So
the rest of thiswater hasto either evaporate or go
into the ground.

Q. Haveyou attempted to determine whether
recharge that occurs in the Sandy Ponds would have any
impact on the flows at Rangen?

A. Yes. Again, | did-- again, it is meant to
be an order of magnitude estimate. | just put these
Sandy Pond deliveries into the same analysis, as for
these other recharge activities, and calculated the
benefit to the Curren Tunnel.

Q. Okay. Itlookslikeyou'relooking at
Exhibit 1095.

A. Yes.

Q. Andthereisaportion of that exhibit that
says "Sandy Ponds." And it's got figures for 2005
through 2013.

So explain again what these figures
represent.

A. These would be the steady-state flow
increases at the Curren Tunnel from the recharge
amounts that -- the deliveries that occurred into the
Sandy Pond without regard to other diversions and
deliveries from the Sandy Pond.

Q. Sowerethese gleaned, then, from taking
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Company diversions to the Sandy Pond.
Dr. Brendecke, have you reviewed these
exhibits?

A. Yes

MR. MAY: Can | interrupt just for asecond, TJ.
| think you said 1032 the first time and 1022 the
second time, unless | misheard.

MR. TIBUDGE: Yeah. We're referring to
Exhibits 1032 and 1033.

Q. Haveyou seen these documents?

A. Yes

Q. And you understand that these reflect North
Side diversionsinto the Sandy Ponds?

A. Yes.

Q. And you mentioned that this diversion data
leads you to believe there's recharge occurring in
those ponds.

Could you elaborate upon that.

A. Wdl, if youlook at just, for example, the
first tablein Table 1in 1032, you'll see that there
are many days when the average flow into the pondsis
in the neighborhood of 30 to 40 cfs.

And we have heard testimony that diversions
from the Sandy Pipeline are maybe on the order of 6 to
8 cfs, that there'slittle or no spill from the Sandy
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the North Side Canal Company diversions to the Sandy
Pond and then treating those as how to present a
recharge in the ponds?

A. Yes. | just assumed they all became
recharge. | wasjust trying to get arough idea --

Q. Okay. And --

A. --if it'sanegligible number or not.

Q. Andwhat would the Department need to do to
have an accurate calculation or a more accurate
calculation of the effects of recharge in the Sandy
Ponds on the Curren Tunnel ?

A. They'd haveto account for the deliveries
from the Sandy Ponds and evaporation from the Sandy
Ponds. Those are the other two ways water can get out,
besides seeping into the aquifer.

MR. TIBUDGE: Okay. | would offer Exhibit 1095
into evidence.

THE HEARING OFFICER: Mr. May.

MR. MAY: | would object on the basis of
foundation. Also relevance, but foundation. There's
simply no -- there's no foundation that's been laid as
to where the numbers came from, for instance, in that
upper portion of the table.

And | guess maybe -- can | ask a couple of
guestionsin aid of an objection aswell?
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1 THE HEARING OFFICER: Yes. 1 Thisisaquestioning in aid of an
2 2 objection that certainly appearsto be
3 VOIR DIRE EXAMINATION 3 cross-examination of the witness. If there'san
4 BY MR. MAY: 4 objection to the foundation for Exhibit 1095, he can
5 Q. Dr. Brendecke, following up on something 5 certainly inquirein that regard. But it seems that
6 that Mr. Lemmon asked you earlier, you indicated that 6 we'reinto cross-examination here.
7 at least for aportion of the North Side deliveries 7 MR. MAY: Can | respond, Director, at all?
8 that we werelooking at at that previous exhibit you 8 THE HEARING OFFICER: Sure.
9 didn't know whether you could distinguish between those | 9 MR. MAY: | guess| would just say, then, that
10 North Side numbers and the Sandy Pond. 10 my basisislack of foundation. There's no showing
11 Is there duplication here between the Sandy 11 redlly asto how this was created, and there's been no
12 Pond and North Side? 12 showing that thiswas related to IGWA. It's not IGWA
13 A. The numbers under "North Side" at the top 13 water, based on the previous table that we looked at.
14 of the table are based on the headgate diversions of 14 THE HEARING OFFICER: Okay. Givemejust a
15 recharge water at Milner. 15 minute.
16 Q. Soisthis-- Dr. Brendecke, isthis 16 Okay. Well, based on Dr. Brendecke's
17 incidental recharge of some kind, as opposed to 17 testimony about the general nature of this estimated
18 specific recharge? 18 benefit, lack of evidence about what technical rigor
19 A. Which? 19 went into thisanalysis, and in fact lack of individual
20 Q. Thenumbers that you've got on 20 information about the individual components, and
21 Exhibit 1095. 21 particularly about Sandy Ponds, which essentially
22 A. No. The numbersfrom the top part of the 22 assumesthat all water in the Sandy Ponds was recharged
23 table are al from managed recharge activities. 23 and describes a benefit for it, the value of this
24 Q. Okay. Andearlierinresponseto a 24 exhibit isless than the confusion that it causes.
25 question from Mr. Lemmon, you had indicated that with | 25 And I'll exclude this from evidence,
Page 455 Page 457
1 regard to some specific quantities of water, managed 1 Mr. Budge. | don't think it has any value.
2 recharge that you were accounting for under North Side, 2 MR. TIBUDGE: Director, may | ask --
3 Mr. Lemmon asked you whether or not those werethesame | 3 THE HEARING OFFICER: And| think it's
4 water that went into the Sandy Pipeline. 4 misleading. | think all of those things. Okay.
5 And so I'm wondering if you've got 5 MR. TIBUDGE: May | ask afew more questions?
6 duplication potentially here between North Side and 6 THE HEARING OFFICER: Of Mr. Brendecke?
7 Sandy Ponds. 7 MR. TIBUDGE: Yeah.
8 A. The-- well, it's given that the managed 8 THE HEARING OFFICER: Sure.
9 recharge by North Side is undertaken at a time when the 9 MR. TIBUDGE: I'd like to make an offer of
10 goal wasto get al of it into the aquifer. 1'd be 10 proof.
11 surprised if any of those diversions showed up as waste 11 THE HEARING OFFICER: That would be fine.
12 spillsinto the Sandy Pond. 12
13 Q. But you don't know? 13 CONTINUED DIRECT EXAMINATION
14 A. Butl can't say that it's completely 14 BY MR. TJIBUDGE:
15 impossible. | think it would be highly unlikely. 15 Q. Dr. Brendecke, we've previously reviewed
16 Q. What istherelationship between the 16 Exhibits 1090, 1092, and 1094. These were spreadsheets
17 numbersthat you've got here across the top and the 17 that you obtained from the Department of Water
18 table that we've previously looked at, whichis 18 Resources or the Water Resource Board --
19 Exhibit, | believe, 1091, if any? 19 A. Yes
20 A. 1091 isthe-- sort of the recharge inputs. 20 Q. -- of the recharge activities accounted for
21 And thistableis sort of the recharge outputs, if you 21 by the State.
22 want to think of it that way. 22 A. Yes.
23 Q. Sowhen we'relooking at this table versus 23 Q. Asfar asyou know, does the State keep an
24 1091 -- 24 accurate accounting of the recharge activities that it
25 MR. TJBUDGE: Director, | need to interrupt. 25 performs?
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1 A. | believe s, yes. 1 thought earlier you said that you were basing this upon
2 Q. Did you take the State's recharge data and 2 response functions.
3 run that through the model to determine the effect of 3 A. Yes. | used the response functions for the
4 recharge on flows at the Curren Tunnel ? 4 steady-state model. It would be the same resullt.
5 A. Yes 5 MR. MAY: | would renew my objection, Director.
6 Q. And does Exhibit 1095, the top portion 6 THE HEARING OFFICER: Okay. Mr. Budge, I'll
7 relating to recharge, does that reflect the modeled 7 revisemy ruling. | will accept the first portion of
8 benefitsto the Curren Tunnel, recognizing that time 8 1095 into the record, but also state that because of
9 constraints prevented you from spatially identifying 9 thegeneral nature of the model simulation that it --
10 each cell the recharge actually occurred? 10 the product has diminished both in the general way in
11 MR. MAY: Mr. Director, I'm assuming that my 11 which the model was run, but aso in the amalgamation
12 previous objection still stands to this? 12 of al of the numberstogether that were diverted. It
13 MR. TIBUDGE: Sure. I'm making an offer of 13 hasdiminished valueto me asafact finder. SoI'll
14 proof. 14 accept the top numbers. But I'll till reject the
15 MR. MAY: Okay. 15 bottom.
16 MR. TIBUDGE: Andwhen I'm done, you canraise |16 Now, if you want to pursue an offer of
17 your objection again. 17 proof relating to the Sandy Ponds, I'm willing to hear
18 THE HEARING OFFICER: Sure, Mr. May. 18 it.
19 Go ahead, Mr. Budge. 19 MR. TIBUDGE: Yes, | will dothat, and |
20 Q. (BY MR. TJBUDGE): Does Exhibit 1095, the |20 appreciate that opportunity. | will point out that
21 top portion relating to recharge, does that reflect 21 that -- well, I'll move on to the Sandy Ponds.
22 your taking the State's recharge data, plugging it into 22 THE HEARING OFFICER: Okay.
23 themodel, and calculating the accrual to the Curren 23 (Exhibit 1095 received.)
24 Tunnel? 24 Il
25 A. Yes 25 /Il
Page 459 Page 461
1 Q. And you explained forthrightly that you did 1 CONTINUED DIRECT EXAMINATION
2 not have the data on each cell the recharge occurred, 2 BY MR. TIBUDGE:
3 and so you were required to make an assumption that it 3 Q. Beforel get to the Sandy Ponds,
4 wasjust spatially distributed equally; isthat right? 4 Dr. Brendecke, you testified that because of the time
5 A. | believel said that, yes. That'swhat | 5 constraints in the short time frame preparing for this
6 did. 6 hearing you were unable to perhaps do the perfect model
7 MR. TIBUDGE: Director, I'd initialy offer the 7 anaysis where you gathered the data for where the
8 top portion of Exhibit 1095 as an accurate model 8 recharge occurred.
9 calculation of the effects of recharge that hasin fact 9 Could the Department, as the keeper of this
10 occurred on the Curren Tunnel. | don't think there's 10 data, do they have the data and the capability to run
11 any confusion in what's happened. And we've 11 the model to have perhaps what you would characterize
12 acknowledged and not tried to hide the fact that we've 12 asamore accurate evaluation of the effects of
13 had to assume equal spatial distribution. 13 recharge?
14 MR. MAY: Director? 14 A. | believe so.
15 THE HEARING OFFICER: Mr. May. 15 Q. And!'ll note, Director, there are legal
16 MR. MAY: | would have the same basic objection. |16 issues asto how much credit people get and private
17 | do have one further question, if | can, hereasa 17 funding of that nature. We recognize that.
18 clarification. 18 Let me ask again about the Sandy Pond, just
19 THE HEARING OFFICER: Okay. One question. 19 to clarify.
20 20 Y ou're not representing -- it's not your
21 VOIR DIRE EXAMINATION 21 testimony that the Sandy Ponds figure shown on
22 BY MR. MAY: 22 Exhibit 1095, you're not testifying that those arein
23 Q. Dr. Brendecke, you indicated in response to 23 fact the accrued benefit to the Curren Tunnel, are you?
24 aquestion from Mr. Budge just now that you had runthe |24 A. No.
25 numbersin the upper table through the model. | 25 Q. Did I understand your testimony correctly
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1 that you're pointing out that recharge that occursin 1 preference, recognizing that it's not part of the
2 the Sandy Ponds doesin fact affect water flows from 2 evidence you'l rely onin your decision.
3 thetunnel? 3 THE HEARING OFFICER: Mr. May.
4 A. Yes. Based onthe model, it does. 4 MR. MAY: | don't have anything beyond just to
5 Q. And your testimony was that given time 5 renew our objection that there's just no foundation
6 constraints you were unable to perhaps do the full 6 that thisiseven IGWA water. | mean it's avast
7 analysisthat you would have liked, but that that could 7 departureto even consider water that's not owned by
8 bedone by the Department by deducting the diversions 8 IGWA. And beyond that, | don't have anything to add.
9 through the Sandy Pipe and evaporation and the other 9 THE HEARING OFFICER: Y ou understand, though,
10 diversion by Mr. Morris; isthat right? 10 that asthe fact finder | will not consider this
11 A. Yes 11 information in reaching a decision.
12 Q. Soyou're not purporting that 1095 isin 12 MR. MAY: | do.
13 fact the benefit to the Curren Tunnel, your testimony 13 THE HEARING OFFICER: Okay. Mr. Lemmon,
14 isthat thisis representative that there is benefit 14 anything further?
15 and that some further analysis could be done by the 15 MR. LEMMON: Yeah, | would agree with what
16 Department to more accurately determine that benefit? 16 you've proposed.
17 MR. MAY: Objection. 17 THE HEARING OFFICER: Okay. All right. Thank
18 THE WITNESS: That's correct. 18 you.
19 MR. MAY: | tried to hold off on thisfor a 19 Mr. Budge.
20 while. Butit'sleading, Director. 20 MR. TIBUDGE: Sure. Thank you, Director.
21 MR. TIBUDGE: With those qualifications -- 21 Q. Dr. Brendecke, could you turn to
22 THE HEARING OFFICER: Just amoment, Mr. Budge. |22 Exhibit 1088.
23 I'll allow the testimony in. But, 23 Am | correct in understanding thisis amap
24 Mr. Budge, you are leading the witness. 24 that you created?
25 MR. TIBUDGE: With those qualifications and 25 A. Yes
Page 463 Page 465
1 clarifications, Director, | would offer the bottom 1 Q. Andwhat doesit depict?
2 portion of Exhibit 1095 referring to the Sandy Ponds. 2 A. It shows, with the aerial photo background,
3 THE HEARING OFFICER: And | won't changemy | 3 the areaaround Rangen and the Sandy Ponds. And
4 ruling related to the admission of the conclusions by 4 printed on that are steady-state response functions for
5 Dr. Brendecke related to recharge into the Sandy Ponds. 5 themodel cellsinthat area. There's awhite box
6 Whether the Department can conduct the analysis or not, 6 around the cell that contains Rangen and an oval around
7 this particular analysis isinaccurate enough that the 7 the cellsin the area of the Sandy Ponds.
8 value of having it in the record is not worth it based 8 Q. Andthe Curren Tunnel islocated in what's
9 on the confusion that having the numbersin the record 9 identified asthe Rangen model cell?
10 would cause. 10 A. Yes
1 MR. TIBUDGE: Fair enough. 11 Q. Soessentialy this shows the spatial
12 THE HEARING OFFICER: I'mnot allowingitinto |12 relationship or the proximity between the ponds and the
13 therecord. 13 Rangen model cell; isthat correct?
14 MR. TIBUDGE: Asamatter of housekeeping, we |14 A. That's correct. A portion of the ponds are
15 will need to strike that portion of the exhibit. It 15 inthe cell immediately adjacent to Rangen, and a
16 can be redacted electronically or manual, whichever you |16 portion of the ponds are in the next further southeast
17 prefer here. 17 cdll.
18 THE HEARING OFFICER: Weéll, the other 18 Q. Okay. And then the -- this also depicts
19 alternative, | guess, Mr. Budge, | don't necessarily 19 the Great Rift trim line, | understand.
20 want to make your case, but you did talk about making 20 Isthat the yellow line?
21 an offer of proof. And | supposeit could be -- remain 21 A. Yes. Butit'sthe edge of the model here,
22 intherecord just as you had suggested, but with the 22 too, basicaly.
23 ruling that it is not part of the record, even though 23 MR. TJIBUDGE: Okay. I'd offer Exhibit 1088.
24 it remains as within the documents. 24 MR. MAY: Director, | would object on the basis
25 MR. TIBUDGE: Okay. That would be our 25 of relevance. It seemslikethisistending to go
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1 towardsthe last exhibit that we have. And again, 1 Q. And| seethe Sandy Ponds identified on
2 there'ssimply no basis for any credit for water that 2 that map aswell.
3 IGWA does not own, and there's been no evidence that 3 A. Yes
4 they own any water related to the Sandy Ponds other 4 Q. And| suppose the advantage of this map
5 than 14 shares. 5 over the map provided by Mr. Morrisisthat we do have
6 THE HEARING OFFICER: You're not questioning the 6 real clear quarter-section lines?
7 accuracy of any of the information on the map, are you, 7 A. Yes
8 Mr. May? 8 MR. TJIBUDGE: | would offer Exhibit 1081 into
9 MR. MAY: | don't have any basisfor an 9 evidence.
10 objection based on the accuracy of the map and the 10 THE HEARING OFFICER: Mr. May?
11 locations of things, no. 11 MR. MAY: No objection.
12 THE HEARING OFFICER: It doesn't portend to 12 THE HEARING OFFICER: Mr. Lemmon?
13 state anything other than the information on the map. 13 MR. LEMMON: No objection.
14 MR. MAY: Right. Whichiswhy the objectionis 14 THE HEARING OFFICER: Okay. The document marked
15 based upon its relevance, without some kind of 15 asExhibit 1081 is received into evidence.
16 explanation what that would be. 16 (Exhibit 1081 received.)
17 THE HEARING OFFICER: WEell, maybe foundational. 17 Q. (BY MR. TIBUDGE): Dr. Brendecke, there's
18 Mr. Lemmon, do you have any objectionsto 18 been considerable testimony about how the Sandy Pipe
19 itssubmission? 19 benefits Rangen. And I'm not going to belabor that
20 MR.LEMMON: No. 20 issue here. But | did think, given your expertisein
21 THE HEARING OFFICER: Okay. The document marked |21 water rights analysis, that it may be helpful for you
22 asExhibit 1088 is received into evidence. 22 to provide abrief explanation of how that benefit
23 (Exhibit 1088 received.) 23 would be calculated.
24 MR. MAY: I'm sorry Director, | missed it. 24 A. The-- one of the primary purposes, at
25 Did you say it was admitted? 25 |east of the Sandy Pipeline in my understanding, isto
Page 467 Page 469
1 THE HEARING OFFICER: Itisreceived, yes. 1 deliver water to users that would otherwise divert
2 MR. MAY: Okay. Sorry about that. 2 discharge from the Curren Tunnel under rights that are
3 MR. HAEMMERLE: Which one was that again? 3 senior to Rangen. And so the pipeline permits delivery
4 THE HEARING OFFICER: 1088. 4 of water to those senior users so that they don't have
5 Isthat right, TJ? 5 todivert discharge from the tunnel. And that water
6 MR. TJBUDGE: That's correct. 6 can then be made available to Rangen.
7 MR. HAEMMERLE: 1098? 7 Q. Inldaho we have aterm we refer to asan
8 MR. TIBUDGE: 1088. 8 exchange of water.
9 THE HEARING OFFICER: 1088. 9 Isthat one you're familiar with?
10 MR. HAEMMERLE: Okay. Sorry. 10 A. Yes
11 Q. (BY MR. TIBUDGE): Dr. Brendecke, I'd like |11 Q. And my understanding of an exchange is that
12 toturn to the Sandy Pipe, which there was a 12 you take water from one source in exchange for another.
13 considerable amount of discussion about this morning. |13 Isthat essentially what the Sandy Pipe
14 Are you familiar with the Sandy Pipe? 14 dlows?
15 A. Yes 15 A. Yes
16 Q. Whileyou've got your exhibits there, 16 Q. And soin trying to determine the amount of
17 pleaseturnto 1081. You'll see amap there that has 17 that -- of the water exchanged or the potential
18 the AMEC logo onit. 18 mitigation credit, how would that be done?
19 Is this a map that you created? 19 A. Well, you basically have to know what the
20 A. Yes 20 senior users would have diverted from the tunnel but
21 Q. And there's adepiction of the Sandy 21 for the pipeline. So it would be limited to the amount
22 Pipeline. 22 of their water rights and the amount of flow in the
23 Does that roughly approximate your 23 tunnel, and the amount of water that they used from the
24 understanding of the location of the pipe? 24 pipeline, the smaller of those things.
25 A. Yes, it'srelatively accurate. 25 Q. Okay. Let'sseeif | understand you
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1 correctly. 1 Q. Okay. And sowhen Mr. Erwin provided data,
2 The credit to juniors, as regards the Sandy 2 the Curren Ditch measurements, it did not account for
3 Pipe, cannot exceed the total discharge from the 3 any water that may have been entering the ditch from
4 tunnel? 4 the Sandy Pipe?
5 A. Right. 5 A. That'sright.
6 Q. And it cannot exceed the amount of water 6 Q. Okay. | don't have any further questions
7 authorized under the senior water rights from the 7 regarding the Sandy Pipe and how that mitigation credit
8 tunnel? 8 would be calculated. Let'sturn next in the mitigation
9 A. Right. 9 plan to the portion referring to the assignment of
10 Q. And it cannot exceed the amount of water 10 water right 36-16976.
11 usedto irrigate from the Sandy Pipe? 11 Have you reviewed this portion of the
12 A. Right. 12 mitigation plan, Dr. Brendecke?
13 Q. And those, then, would form the sideboards 13 A. Yes
14 of the credit calculation? 14 Q. Areyou familiar with the water right
15 A. Yes. 15 application that the districts had filed, No. 36-16976?
16 Q. Areyou familiar with the measuring devices |16 A. Yes
17 currently in place to do those types of calculations? 17 Q. What's your understanding of how the
18 A. Generdly, yes. 18 assignment of thiswater right would benefit Rangen as
19 Q. What devices are you aware of ? 19 far asdeliveries of water?
20 A. There'sameter inside the Curren Tunnel 20 A. It would make available to Rangen the water
21 that measures flows in the corrugated pipethat arenot |21 that is presently available at this point of diversion.
22 carried in the white PV C pipe that lies at the bottom 22 Q. Areyou familiar with the Rangen facility?
23 of the corrugated pipe. There'snot ameter onthe PVC |23 A. Yes.
24 pipe. Sowe don't really have a consistent and 24 Q. Haveyou visited it?
25 reliable measurement of the total water coming out of |25 A. Yes, on acouple of occasions.
Page 471 Page 473
1 thetunnel. 1 Q. Okay. Which of the Rangen fish-rearing
2 There's a measurement -- my understanding, 2 fecilitiesisthiswater available to?
3 there'sameasurement of what goesinto the Sandy 3 A. Thelarge raceways and the CTR raceways.
4 Pipeline, but not a measurement of what's taken out at 4 It'savailableto all the racewaysif they wanted to
5 variouslocations or discharged into the Curren Ditch. 5 pump it from the creek, but it's available by gravity
6 So there'saneed for some additional measuring devices | 6 tothelargeraceways and the CTR.
7 to makethiswork. 7 Q. Okay. Soif thiswater right were assigned
8 Q. Am | understanding your testimony to be, 8 to Rangen, they could immediately take water into the
9 then, that the -- there needs to be -- in your opinion, 9 largeand CTR raceways by gravity flow?
10 there should be some measurement of the water that's 10 A. Yes
11 diverted through the white pipe? 1 MR. MAY: Objection. Lack of foundation. This
12 A. Yes 12 water right has not been granted. There'sno
13 Q. And aso the discharge from the Sandy Pipe? 13 foundation with regard to what this water right is or
14 A. Wadll, if we knew what was being discharged 14 would be.
15 from the Sandy Pipe, then we could ensure ourselves 15 THE HEARING OFFICER: It's foundational.
16 that the water rights at the Curren Tunnel werenot out |16 Overruled.
17 of priority because of diversions, water rightsin the 17 Q. (BY MR. TIBUDGE): And you mentioned that
18 Curren Ditch. 18 if they wanted to use this water in the small raceways
19 Q. Allright. AndI think thisrefersto 19 that would require some type of pumping station?
20 Mr. Erwin's testimony that there needsto be at least 20 A. Yes
21 15 second-feet in the Curren Ditch to avoid a priority 21 Q. And explain why that would require some
22 call against the Curren Tunnel irrigation rights. 22 pumping.
23 A. Yes. Right now the measurement point in 23 A. Thesmall raceways are at a higher
24 the Curren Ditch is upstream of where the pipeline 24 elevation than the creek at this point.
25 dischargesinto the ditch. 25 Q. From an engineering standpoint, would it be
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1 difficult to pump water from Billingsley Creek to the 1 And then right across on the opposite side
2 small raceways? 2 of the creek isasmall box that would represent the
3 A. No. 3 pump station that's conceptualized here and a pipeline
4 Q. If you'l turn to Exhibit 1051. 4 going to the left where there's a box drawn around the
5 Dr. Brendecke, thisis amemo to you from a Coleman 5 small raceways.
6 Miller. 6 Q. From an engineering standpoint, how
7 Whois Mr. Miller? 7 difficult would it be to implement a pump station of
8 A. He'san employee of AMEC. 8 thisnature?
9 Q. And when was this memo generated? | seeit 9 A. | don't think it would be difficult at all.
10 dated December 3rd, 2012. Could you provide some 10 Thisisapretty small pump station.
11 background for this memo, why it was generated. 11 Q. Isthis something that Rangen could have
12 A. Thiswas generated in preparation for 12 donein the past had they decided they wanted to pump
13 the -- the hearing, the previous hearing. I'velost 13 water from the creek to the small raceways?
14 track of when that was. | guessit waslast May. 14 A. | would certainly think so.
15 Q. What does this memo explain? 15 Q. Soisit fair to say your testimony is that
16 A. It'sbasically areconnaissance-level 16 Rangen could use water immediately out of Billingsley
17 assessment of what would be required to pump water from |17 Creek, either through the Bridge Diversion to the large
18 Billingsley Creek into the small raceways in order to 18 and CTR raceways, or if they desired to pump in the
19 make sure those raceways had an adequate supply to 19 small raceways they could do that in relatively short
20 fully function. 20 order?
21 Q. Okay. Andif | look at these bullets under 21 A. | believe so, yes.
22 the design assumptions, the fourth bullet explains that 22 Q. Do you know whether there's water in
23 the bottom of the streambed is approximately 10 feet 23 Billingsley Creek to be pumped to the small raceways or
24 below the small raceway elevation. 24 delivered to the large and CTR raceways?
25 Isthat your understanding of the amount of 25 A. It certainly seemsthat way. The USGS
Page 475 Page 477
1 lift that would be required to pump water into the 1 recordsfor flowsin the creek downstream of Rangen are
2 small raceways? 2 substantialy higher than the measured flows from the
3 A. Wdl, theliftisafunction of the 3 tunnel.
4 elevation difference and the energy lossin the 4 Q. How far downstream?
5 pipeline from moving water through it. So thetotal 5 A. That would be just downstream of the CTR
6 lift isthe dynamic head that's shown in thistable 6 raceways.
7 down here. 7 Q. Okay. You'rereferring, then, to the
8 Q. Andif you'll turn to Exhibit 1052 on the 8 measurements that there was alot of testimony about at
9 next page. | see some design labeled "Small raceway 9 theprior delivery call hearing?
10 pump station conceptual design.” 10 A. Yes. Rangen also measures discharge from
11 Was this aso prepared by Mr. Miller? 11 the CTR raceways and over asmall weir on Billingsley
12 A. Yes 12 Creek. And those numbers also show that there's alot
13 Q. Wasit prepared in conjunction with his 13 more water there than what comes out of the tunnel.
14 memo to you -- 14 Q. Okay. And we might just real briefly turn
15 A. Yes 15 to Exhibit 1026.
16 Q. --that you just mentioned? 16 MR. HAEMMERLE: Excuse me, TJ. What was that
17 A. Yes 17 agan?
18 Q. Andjust explain briefly what is shown on 18 MR. TJBUDGE: 1026.
19 Exhibit 1052. 19 And | would offer Exhibits 1051 and 52 --
20 A. It's-- it shows on the -- the photograph 20 1051 and 1052 into evidence.
21 shows-- isan aeria photo of the area of Billingsley 21 MR. MAY: No objection.
22 Creek at the head end of the Rangen hatchery. Thetwo |22 THE HEARING OFFICER: Mr. Lemmon?
23 small, black boxes shown, oneislabeled "Existing 23 MR. LEMMON: No objection.
24 diversion," and that's the one that goesto the large 24 THE HEARING OFFICER: Documents marked as
25 racewaysand the CTR. 25 Exhibits 1051 and 1052 are received into evidence.
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1 (Exhibits 1051 and 1052 received.) 1 distance between any given point in the aquifer and the
2 Q. (BY MR. TIBUDGE): Dr. Brendecke, | see 2 tunndl itself, which is open-channel flow, soit's
3 you've got before you Exhibit 1026. And you may 3 basicaly -- the tunnel outlet elevation is essentially
4 remember this morning Mr. Erwin testifying about these | 4 equal. It staysthe same. The tunnel ismore or less
5 being measurements at the Curren Ditch. 5 horizontal.
6 Are you familiar with the Curren Ditch? 6 So you would create a steeper hydraulic
7 A. Yes 7 gradient. And that would cause more water to flow into
8 Q. What'sthe location of the Curren Ditch 8 thetunnel, given the same hydraulic conductivity.
9 relative to Rangen? 9 Q. Okay. Thisleadsto the next question: If
10 A. It'sdownstream of Rangen, downstream of 10 the pumpers were to undertake an improvement of this
11 the CTR raceway discharge. 11 nature to increase the amount of water available to
12 Q. Arethere any diversions between the CTR 12 Rangen, how could we figure out the extent of the
13 discharge and the Curren Ditch diversion point? 13 benefit from deepening the tunnel or widening the
14 A. Notthat | could see when | wasthere. 14 tunnel?
15 Q. From ahydrologic standpoint, isit 15 MR. MAY: Objection on the basis of relevance to
16 reasonable to assume, then, that there's at least in 16 this. I'm not sure | understand why IGWA is proposing
17 theBillingsley Creek the same amount or close to the 17 or attempting to get credit with regard to projects
18 same amount of water that's reflected in these Curren 18 that Rangen could do themselvesiif they were feasible.
19 Ditch diversions? 19 THE HEARING OFFICER: Wéll, Mr. May, thisis one
20 A. Yes 20 of the ninelisted proposals. | dismissed two of them.
21 Q. Let meask you about improving the Curren 21 And either constructing or improving a horizontal
22 Tunnel, which isthe next item, the next mitigation 22 tunnel into the aquifer was one of those that |
23 solution in IGWA's mitigation plan. There was some 23 dlowed -- that | stated | would allow testimony
24 testimony earlier today about just removing debris and 24 regarding. And Dr. Brendeckeis an expert, and
25 rock and things like that from tunnels, and that that 25 Mr. Budge has posed a hypothetical set of factsto him.
Page 479 Page 481
1 may have some type of benefit. 1 So overruled.
2 But | wanted to ask you, are there other 2 THE WITNESS: You'l have to repeat the
3 ways of improving the tunnel that you're aware of that 3 question.
4 could also increase the amount of groundwater that 4 MR. TJIBUDGE: Reporter, will you please read
5 discharges from the tunnel? 5 the question.
6 A. Well, the tunnel was created to access 6 (The record was read as follows:
7 water from the aquifer. I'm presuming if one deepened | 7 "QUESTION: If the pumperswereto
8 it or went farther into the aquifer, one could get 8 undertake an improvement of this nature to
9 additional water, or widened it, perhaps. 9 increase the amount of water available to
10 Q. Canyou explain how deepening thetunnel or |10 Rangen, how could we figure out the extent of
11 enlarging it or widening it would cause additional 11 the benefit from deepening the tunnel or
12 water to flow into the tunnel. 12 widening the tunnel ?")
13 A. Well, acouple of different things could 13 THE WITNESS: Short of actually doing it and
14 happen. You might well intercept aflow path, alava |14 measuring what you got compared to what was there
15 tubeor aset of fractures that are carrying water. 15 before, probably the most expedient thing to do would
16 But more generally, you would be able to establish a 16 beto try to do some sort of a small-scale model of
17 steeper hydraulic gradient between the water tableand |17 that area, perhaps informed by afew boreholes to get a
18 thetunndl itself. And that would draw more water. 18 little bit better detail of the geology immediately
19 Q. Andwhat do you mean when you refer to a 19 upstream of thetunnel. | believe Mr. Hinckley talked
20 steeper hydraulic gradient? What is that? 20 about such asmall-scale model in his report.
21 A. Theslope of the -- groundwater moves 21 Q. (BY MR. TIBUDGE): Could you turnto
22 because there's a hydraulic gradient, a slope to the 22 Exhibit 1062. And once you find that, if you'll turn
23 water table. 23 totheback. There'saseriesof figures, and I'd like
24 By putting the head of the tunnel farther 24 youtoturnto Figure 12.
25 into the aquifer, you would shorten the horizontal 25 Y ou mentioned Mr. Hinckley discussing a
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model of atunnel and how you could, in this case,
model -- create amodel to try to determine the effect
of extending or enlarging the tunnel.

Does this Figure 12, the portion -- relate
to the portion of Mr. Hinckley's report that you're
referring to?

A. Yes

Q. And can you explain further how amodel of
this nature could predict the effects of improving the
Curren Tunnel, for example.

A. Wadll, | believe Mr. Hinckley's example was
to demonstrate the effect of putting in the tunnel
versus having just a surface outlet for the spring.

And in this schematic the green -- there'savery
small-scale model in this.

MR. MAY': Director, I'm going to object to this
on the basis of lack of foundation. He seemsto be
testifying as to what Mr. Hinckley might say if he were
here. Lack of foundation.

THE HEARING OFFICER: | guess my concern,
Mr. Budge, isthat we're referring to areport by
Mr. Bern Hinckley. And maybe | missed the reference by
Dr. Brendecke to Hinckley himself in his present
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have resulted from constructing the tunnel in the first
place.

Q. Andam | correct in understanding that
you're not necessarily -- you're using this graph,
Figure 12, to illustrate the type of model that could
also be created to extend the tunnel, which is what
we're discussing in this case?

A. Yes. And asan example, thisline of red
drain cells could be made longer or bifurcated into a
network.

Q. And then that model could predict the
effect of those changes by extending the tunnel or
bifurcating it or creating a network?

A. Yeah. You could get an estimate of what
additional flow might be derived.

Q. Okay. Soif the pumpers were to decide to
undertake thistype of project, they could attempt to
model it so they would have an idea of what kind of
benefits could be expected and to determine whether the
cost of such a project would justify those types of
returns.

Why haven't you already constructed that
type of model and made that analysis?

24 testimony. 24 A. Nobody asked meto, and | haven't had time.
25 But isthis particular document in 25 Q. Okay. And then you mentioned the other
Page 483 Page 485
1 evidence? Where are we -- 1 type of way to calculate the benefit would just be to
2 MR. TIBUDGE: Thisisareport that'sin 2 do it and to compare the flows after the improvement
3 evidenceinthe prior delivery call case. Andwhat | 3 with the flows before the improvement?
4 asked Dr. Brendecke, as a hydrologist and modeler, if 4 A. Right.
5 there'saway to model the effects of extending the 5 Q. Okay. Soit'sfair to say, then, that at
6 tunnel, and he said "Yes, thereis, for example," and 6 this point you don't have an opinion as to the amount
7 hereferred to Dr. -- or Mr. Hinckley's report. 7 of credit that can be expected from improving the
8 | certainly think it's common for engineers 8 tunnel, but you do expect that improvements would
9 toreview each other'swork, and | don't see any 9 provide more water to Rangen and that the -- that that
10 problem in referring to another engineer'swork onthis |10 could be quantified should the pumpers decide to
11 subject. 11 undertake that type of project?
12 THE HEARING OFFICER: Overruled. I'll dlow |12 A. 1thinkit'slikely that flows could be
13 some exploration on the subject. 13 increased, and some preliminary evaluation might be
14 Q. (BY MR. TIBUDGE): Dr. Brendecke, areyou |14 ableto quantify that alittle better.
15 familiar with the type of model that Mr. Hinckley was 15 Q. Okay. Alongthe samevein, let'stalk
16 referring to in his report? 16 about the horizontal well proposal that's aso in the
17 A. Yes. 17 mitigation plan.
18 Q. Canyou explain how amodel of that nature 18 What have you done to evaluate whether you
19 would work. 19 believeit would be feasible to increase water flows at
20 A. Wédll, it basically would simulate the flow 20 Rangen by drilling a horizontal well?
21 emanating from these drain cells under the influence of |21 A. | reviewed areport, acouple of reports of
22 asurrounding water table. And the--in his 22 grant application and areport by SPF Engineering
23 particular example that he was using, he was trying to 23 that -- sort of areconnaissance evaluation of putting
24 illustrate theincrease in flow that resulted from 24 inahorizontal well at the Rangen facility.
25 constructing the tunnel in the first place, that could 25 Q. Will you turn to Exhibit 1063 -- excuse me,
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1 1060, and let me know whether that's the report you're 1 that it could significantly improve the flows. They
2 referring to. 2 recommended some other testing.
3 And in the meantime, could we go off the 3 Q. Okay. Andin our prior discussion about
4 record for just amoment? 4 extending the Martin-Curren Tunnel and improving it,
5 THE HEARING OFFICER: Yes. 5 enlarging it, something of that nature, you explained
6 (Recess.) 6 that by doing that you would increase the hydraulic
7 THE HEARING OFFICER: TJBudge, after the 7 gradient, and that would result in more water
8 midafternoon break, you may continue your examination 8 discharging from the aquifer into the tunnel.
9 of Dr. Brendecke. 9 Would drilling a horizontal well have
10 Q. (BY MR. TJBUDGE): Dr. Brendecke, before 10 essentially the same effect?
11 wetook our bresk, we were getting into the horizontal 1 A. Yes. It wouldn't cause water to flow into
12 well portion of our mitigation plan. | had asked what 12 thetunnel, but it would have the same effect.
13 you had done to evaluate the feasibility of the well, 13 Q. Did SPF make any recommendation as to where
14 and you had mentioned that you had looked, among other |14 the horizontal well might be most effective?
15 things, at an SPF Engineering report. And | had asked 15 A. Wadll, they recommended that it be at an
16 you to turn to Exhibit 1060. 16 €levation below the tunnel.
17 Isthat the report you were referring to? 17 Q. Why isthat?
18 A. Yes 18 MR. MAY': Director, isthis exhibit being
19 MR. TIBUDGE: And for the record, this exhibit 19 offered in some fashion? It seems like we're going
20 ismarked "Confidential." That's from aprior 20 through the exhibit without having it be offered
21 proceeding. During the break the -- Rangen, the 21 MR. TIBUDGE: Thank you, Justin. That's
22 opposing party, has reviewed this and determined that 22 correct.
23 it'snot necessary to maintain confidentiality of this 23 | would offer Exhibit 1060 into evidence.
24 document in this proceeding. 24 THE HEARING OFFICER: Mr. May?
25 And so, Justin, why don't you confirm that 25 MR. MAY: No objection.
Page 487 Page 489
1 thisdocument is not under confidentiality at this 1 THE HEARING OFFICER: Mr. Lemmon?
2 point. 2 MR. LEMMON: No objection.
3 MR. MAY: Yes, that is correct. 3 Q. (BY MR. TIBUDGE): Dr. Brendecke, | was
4 THE HEARING OFFICER: Thank you. 4 askingif --
5 Q. (BY MR. TIBUDGE): Dr. Brendecke, what did | 5 THE HEARING OFFICER: Just aminute.
6 you -- why did you review this document, and what does 6 MR. TIBUDGE: I'm sorry, Director.
7 this-- what light does this shed on the feasibility of 7 THE HEARING OFFICER: | haven't looked at this
8 ahorizontal well? 8 entire document, at least not since the previous
9 A. Weéll, thereport specifically looks at a 9 hearing and decision. It goes through a number of
10 horizontal well as a method of improving the 10 alternatives, including grant applications.
11 reliability of flowsto Rangen. 11 I'm assuming that thisis only offered for
12 Q. Andif you look on the -- if you look on 12 purposes of analysis of ahorizontal well, Mr. Budge.
13 page 4 of that document, it looks like thisidentifies 13 MR. TIBUDGE: At thispoint. We will have some
14 anumber of options for augmenting water suppliesinto 14 discussion about one of the other proposalsin this
15 the Rangen facility, of which ahorizontal well isone 15 memo.
16 of them. It'sidentified as No. 4. 16 THE HEARING OFFICER: But you don't intend to
17 Do you see that? 17 discuss grant applications?
18 A. Yes 18 MR. TIBUDGE: We will discuss some of those as
19 Q. Sointermsof your present testimony at 19 well. Thisisjust one of the documents Dr. Brendecke
20 the moment, you're just referring to the portion of the 20 consulted in forming his own opinion that a horizontal
21 report talking about the horizontal well. 21 well isfeasible.
22 And what did SPF find in terms of the 22 THE HEARING OFFICER: Okay. Document marked
23 feasihility of drilling a horizontal well? 23 Exhibit 1060 is received into evidence.
24 A. Wadll, they found it would be feasible and 24 (Exhibit 1060 received.)
25 that it would -- they thought there was a potential 25 THE HEARING OFFICER: And you have another
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1 document you've referred to out there, just asa 1 evaluate the feasibility of a horizontal well in the
2 reminder, Mr. Budge. 2 vicinity of the Curren Tunnel submitted by Rangen, Inc.
3 MR. TIBUDGE: Thank you. 3 Have you reviewed this as well?
4 THE HEARING OFFICER: Document by Bern Hinckley. 4 A. Yes.
5 And | will not be so willing to accept the entire 5 Q. Andisthe grant application consistent
6 report into the record. 6 with the memo we just discussed and that recommends
7 MR. TJBUDGE: Wed offer into evidence 7 evaluating a horizontal well asaway to increase the
8 Figure 12, | believeit was, from the Hinckley report 8 flow of water at Rangen?
9 at thispoaint. 9 A. Yes
10 THE HEARING OFFICER: Mr. May? 10 Q. Andif you'll turn to page 8 of that
11 MR. MAY: | guess| object on the basis of 11 exhibit. There's some project tasks that go beyond the
12 foundation to it. 12 memo we were discussing before and talk about some
13 THE HEARING OFFICER: Okay. Mr. Lemmon? 13 stepsyou would take to evaluate the feasibility and
14 MR. LEMMON: | haven't had time to review, so | 14 likelihood of ahorizontal well being successful. It
15 guess| object on... 15 refersto well testing and aquifer testing and some
16 THE HEARING OFFICER: WEell, to the extent what 16 other measures.
17 I'd cal the drawing of a cube and afew linesand an 17 Do you see that?
18 extension of some kind of tunnel into that cube has 18 A. Yes
19 vaue, I'll allow that particular figure into the 19 Q. And are those things that could be done in
20 record. Not the rest of the report. 20 this case to further evaluate the feasibility of a
21 MR. TIBUDGE: That would be fine. 21 horizontal well?
22 THE HEARING OFFICER: Okay. 22 A. Yes
23 MR. BAXTER: Director, for clarification, what 23 Q. Arethesethingsthat -- let me rephrase
24 wasthe figure number? 24 the question.
25 THE HEARING OFFICER: It'sFigure12in 25 What type of time frame do you think would
Page 491 Page 493
1 Exhibit 1062. 1 berequired to properly evaluate the feasibility of a
2 (Exhibit 1062 received.) 2 horizontal well before actually undertaking the
3 MR. MAY: What exhibit wasthat in? 1062? 3 construction?
4 MR. HAEMMERLE: 1062. 4 A. Itwould probably take at least six months.
5 THE HEARING OFFICER: 1062, Figure 12. 5 Q. And will you turn to page 13 of
6 MR. TIBUDGE: That's correct, Figure 12. 6 Exhibit 1061.
7 THE HEARING OFFICER: Okay. Mr. Budge. 7 Do you see the section labeled No. 7 titled
8 Q. (BY MR. TIBUDGE): Dr. Brendecke, amoment | 8 "Summary discussion"?
9 ago | wasasking if SPF had any recommendations 9 A. Yes
10 concerning the location of a horizontal well. 10 Q. And the second sentence there reads, "A
11 A. Yes 11 successful horizontal well to replace decreased flows
12 Q. And what was your response? 12 to the Rangen aquaculture facility may provide a
13 A. | think I said they recommended it be done 13 long-term solution to diminished flows that are
14 at an elevation below the tunnel. 14 constraining the Rangen aguaculture operation.” It
15 Q. And what's the advantage of drilling awell 15 further reads, "Increasing flows to the Rangen facility
16 at alower elevation, should that be undertaken? 16 would provide amajor benefit to other water users that
17 A. Wédll, they -- they stated that it was -- 17 may be affected by decreased flows to the facility."
18 would avoid possibly the risk of missing a fractured 18 Do you agree that the drilling of a
19 basalt zone that supplies water to the tunnel and 19 horizontal well isaway to potentially have a
20 getting into aricher part of the aquifer. | think it 20 significant increase on the net flows from the aquifer
21 also would have the effect of steepening the hydraulic 21 available to Rangen?
22 gradient, as | described for the tunnel. 22 MR. MAY: Director, first of al, objection
23 Q. Thank you. 23 based upon lack of foundation with regard to the
24 If you'll now turn to Exhibit 1061. This 24 question. But second of dl, | have the same kind of
25 isidentified on itsface as a grant application to 25 general issue with are we going to read out of the
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1 exhibit if it's not been offered? And | don't believe 1 My gquestion to you is, as part of your
2 thisexhibit has even been offered at this point. 2 evaluation of the feasibility of a horizontal well, did
3 THE HEARING OFFICER: Mr. Budge, doyouwishto | 3 you review portions of Mr. Hinckley's report submitted
4 offer the exhibit? 4 inthe Rangen delivery call hearing that discuss the
5 MR. TIBUDGE: 1'd be happy to offer 5 aguifer inthat area and the available groundwater
6 Exhibit 1061. 6 supply to supply a horizontal well, for example?
7 THE HEARING OFFICER: Okay. Mr. May? 7 A. Yes.
8 MR. MAY: No objection. 8 Q. Andthisisalso that report identified as
9 THE HEARING OFFICER: Okay. And your first 9 Exhibit 1062?
10 objection iswhat, then? Isit till standing? 10 A. Yes.
1 MR. MAY: Yes, | guesslack of foundation for 11 Q. Could you give agenera overview of the
12 Mr. Brendecke's opinion with regard to what would be 12 purpose of -- well, let me rephrase that question.
13 theresult of ahorizontal well. I'm to understand 13 If you look at the table of contentsin
14 that he hasn't done any investigation to determine 14 that report, beginning on what's the third page in your
15 whether such athing would be feasible. 15 binder, you'll seethe first section is under the
16 THE HEARING OFFICER: Mr. Brendecke isqualified |16 heading "Hydrogeologic setting."
17 asanexpert. I'll allow him to give an opinion 17 A. Yes
18 regarding the proposal. 18 Q. Andthefirst few parts of the report talk
19 Overruled. 19 about the hydrogeology of the aquifer and the vicinity
20 (Exhibit 1061 received.) 20 of Rangen. There's down lower a section of the report
21 THE WITNESS: Isthere a question? 21 that discusses groundwater discharge at Rangen and the
22 Q. (BY MR. TIBUDGE): Just to re-ask the 22 lower springs site, geology flow data, et cetera. And
23 question, yeah, | asked if you would agree with SPF's 23 then there's a section titled 20 -- or listed on
24 analysisthat a horizontal well would likely be able to 24 page 28 titled "Groundwater development opportunity.”
25 provide increased flow to the Rangen facility. 25 Have you reviewed this report in preparing
Page 495 Page 497
1 A. | think it certainly has potential for 1 for this hearing today?
2 providing increased flow. All other things being 2 A. Yes
3 equal, | would expect it to. 3 Q. Doesthisreport contain information that
4 Q. Earlier we discussed the report submitted 4 informsyour opinion asto the feasibility of drilling
5 by Mr. Hinckley in the delivery call hearing that was 5 ahorizonta well in the Rangen area?
6 held ayear ago. 6 A. Yes, it does, | believe.
7 Did you review any portions of his report 7 MR. TIBUDGE: I'd offer Exhibit 1062 in its
8 relating to the adequacy of awater supply, a 8 entirety into evidence.
9 groundwater supply that might be utilized with a 9 THE HEARING OFFICER: Mr. May?
10 horizontal well? 10 MR. MAY: Director, | object on the basis of
11 MR. MAY: Objection. 11 foundation and relevance.
12 THE HEARING OFFICER: What basis? 12 THE HEARING OFFICER: Okay. Mr. Lemmon?
13 MR. MAY: It seemslike he's going to be going 13 MR. MAY: It'snot hisreport.
14 into more of Mr. Hinckley's testimony as opposed to his |14 THE HEARING OFFICER: Mr. Lemmon, any objection?
15 own, and | would object on the basis of lack of 15 Do you know what --
16 foundation. 16 MR. LEMMON: | would aso object.
17 THE HEARING OFFICER: Wdll, it'sapreliminary |17 THE HEARING OFFICER: Okay. Mr. Budge, the mere
18 question. Overruled. 18 fact that the report informs Mr. Brendecke -- expert
19 Mr. Budge. 19 witnesses are entitled to review and use reports to
20 Q. (BY MR. TJBUDGE): Dr. Brendecke, you 20 support their own opinions, but | don't see that the
21 mentioned earlier that in reviewing IGWA's mitigation 21 merefact that it informs him is abasis for the
22 planyou reviewed avariety of documents and data 22 introduction of this whole document into evidence.
23 sources for each of the proposalsin an attempt to 23 There'salot of information in here that's not
24 evaluate their feasibility, given the time constraints 24 relevant to the subjects we're talking about.
25 imposed on this hearing -- imposed by this hearing. 25 And so I'll deny the motion to have this

208- 345- 9611

M & M COURT REPORTI NG SERVI CE,

I NC. 800- 234- 9611





Page 58 (Pages 498-501)

Rangen Mtigation Hearing - Vol. |l 3/18/2014
Page 498 Page 500
1 received into evidence. 1 Q. Mr. Brendecke, before we left, we were
2 MR. TIBUDGE: Director? 2 taking about the horizontal well proposal.
3 THE HEARING OFFICER: Yes. 3 | ought to mention, Director, for your
4 MR. TJBUDGE: A few of our mitigation proposals | 4 benefit, apparently there was a miscommunication
5 involve use of groundwater in the vicinity of Rangen. 5 concerning calling Mr. Hinckley as awitness.
6 We've got the horizontal well proposal, the 6 THE HEARING OFFICER: Okay.
7 over-the-rim proposal, and improving the horizontal 7 MR. TIBUDGE: For today's purpose, we won't
8 well. 8 seek to admit his report into evidence.
9 In the prior case we hired Mr. Hinckley to 9 THE HEARING OFFICER: Okay.
10 doa-- what | think was a very thorough and robust 10 MR. TIBUDGE: We do want to reserve the right
11 analysisof the aquifer in that area. He evaluated the 11 tocal him asawitnessif necessary. He'son our
12 geology, water levels, water rightsin the area, 12 witnesslist. And thisreport has been an exhibit from
13 pumping records, and that led him to the conclusion 13 our first disclosure.
14 that there's avery robust aquifer. 14 Q. Mr. Brendecke, as part of your evaluation
15 MR. MAY: Objection to the statement in the 15 of thelikelihood and success of a horizontal well, did
16 middle of the testimony about Mr. Hinckley. 16 you undertake any analysis or review of the aquifer in
17 THE HEARING OFFICER: Okay. Mr. Budge -- 17 thevicinity of Rangen?
18 MR. TIBUDGE: I'll cut to the -- 18 A. | reviewed existing reports describing the
19 THE HEARING OFFICER: I'm not letting itin 19 groundwater and hydrogeology in the area.
20 unlessthere's -- Mr. Brendeckeis here. He'san 20 Q. And that includes the report that
21 expert witness. He can offer an opinion based on the 21 Mr. Hinckley submitted ayear ago in the delivery call
22 information that he's gleaned from another report. 22 hearing?
23 It'snot areason to bring the report in that's been 23 A. Yes, and others.
24 prepared by someone else. So it's excluded. 24 Q. And do you have an opinion asto the
25 MR. TIBUDGE: Weidentified Mr. Hinckley asa |25 productivity, if that's the right word, of the aquifer
Page 499 Page 501
1 witnessinthiscase. And | advised Rangen's counsel 1 inthe near vicinity of Rangen?
2 that we could bring him from Wyoming to testify if we 2 A. There'salot of water in the vicinity of
3 needed to, but that he would simply be testifying on 3 Rangen. Unfortunately, Rangen'stunnel is sort of the
4 the exact same information that he provided in the 4 straw at the top edge of the bathtub. And | think the
5 prior case, that what we proposed here and an 5 notion of ahorizontal well issimply to put the straw
6 over-the-rim or horizontal well are just asvalid as 6 inat alittle lower elevation of the bathtub.
7 they were ayear ago. 7 Q. Andwhat leads you to the conclusion that
8 If we need to do that, | suppose we could. 8 there'salot of water availablein the vicinity of
9 That's going to be an inconvenience and an expense, and | 9 Rangen?
10 al he'sgoingto do is sit there and testify that this 10 A. Therearerelatively high-capacity wellsin
11 ishisreport, it's as good today as it was a year ago, 11 thearea. There'savariety of discharges, some of
12 and well put it into evidence. 12 them quite large, in that reach of theriver.
13 THE HEARING OFFICER: Wdll, that'suptoyou, |13 Q. Andsoif I understood your prior
14 Counsel. But | have Dr. Brendeckein front of me. And |14 testimony, it'sthat it's your opinion that a
15 he's entitled to review these type of reports and offer 15 horizontal well does have alikelihood of significantly
16 an opinion as an expert witness. But that's not a 16 increasing the flow of water to the Rangen facility?
17 basisto bringin Mr. Hinckley's full report. 17 A. | think it certainly has the potential to
18 MR. RANDY BUDGE: I'd liketo inquire of 18 do that.
19 counsel. 19 Q. Let'sgo ahead and transition to the next
20 THE HEARING OFFICER: WEéll, let's go off the 20 mitigation proposal, which isreferred to asan
21 record. 21 over-the-rim project. And asyou're aware, thisisa
22 MR. RANDY BUDGE: Off the record. 22 proposal to connect groundwater wells above the rim and
23 (Recess)) 23 pump water directly to Rangen.
24 THE HEARING OFFICER: Okay. Mr. Budge. 24 Isthat your understanding of this section
25 MR. TIBUDGE: Yeah. 25 of the mitigation plan?
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1 A. Yes 1 down to the next page.
2 Q. What have you done to evaluate the 2 MR. MAY: Yeah, | guess my initial -- I'm happy
3 feasibility of implementing an over-the-rim proposal at 3 to scroll down, but are you offering this as an exhibit
4 Rangen? 4 inthiscase?
5 A. | didan analysis of the capacities of 5 MR. TIBUDGE: Let me ask afew more questions.
6 nearby wells, nearby groundwater rights that could be 6 Q. Generaly, Dr. Brendecke, isit your
7 included in such aplan. And | reviewed documents 7 opinion that an over-the-rim plan could be implemented
8 related to our previously approved plan for similar 8 inthe Rangen case similar to what was proposed for
9 delivery to Clear Springs. 9 Snake River Farm that this report pertains to?
10 Q. You mentioned a previously approved plan 10 A. Yes
11 for Clear Springs. 11 MR. TIBUDGE: I'll offer Exhibit 1053 into
12 Is that something you were involved with? 12 evidence.
13 A. Yes 13 MR. MAY: | would object.
14 Q. Canyou explain that project generally. 14 THE HEARING OFFICER: Mr. May?
15 A. Groundwater users had a mitigation 15 MR. MAY': | would object on the basis that,
16 obligation at Clear Springs Snake River Farm facility. 16 again, it'sthe report of another expert. It was
17 | forget the exact amount. It was on the order of 17 prepared in adifferent case for a different facility.
18 3cfs. And they proposed a plan by which wells pumping |18 Might | ask a couple of questionsin aid of
19 from above the rim just upgradient from Clear Springs 19 objection?
20 would be converted -- or the lands that those wells 20 THE HEARING OFFICER: Before you do, how long is
21 were serving would be converted and irrigated with 21 thereport? | have one page.
22 surface water. 22 MR. TIBUDGE: Yeah, | apologize, Director.
23 The wells would then be pumped in the same 23 Some of these larger reports -- and the report itself
24 volumes as they had been before, but the water would be |24 isnot particularly long, but there's a number of
25 delivered by pipelineto the Clear Springs Hatchery 25 exhibits and diagrams. They were provided
Page 503 Page 505
1 facility. 1 electronically, but not included in the binders.
2 Q. And you understand that plan was approved 2 MS. BRODY: It's 46 pages.
3 by the Department? 3 MR. MAY: 46 pages. I'm sorry.
4 A. Yes. 4 THE HEARING OFFICER: Including the exhibits or
5 Q. | want to talk to you about some of the 5 the attachments?
6 components of that plan and have you explain whether 6 MR. MAY: That'sthe last page | show, yeah.
7 these same components could beimplemented inaplanat | 7 THE HEARING OFFICER: Okay. Mr. May, ask your
8 Rangen. And let's begin by turning to Exhibit 1053. 8 question. Or did you have aquestion?
9 Dr. Brendecke, do you have the full report 9 MR. MAY: Yeah, | had acouple of questions, if
10 inyour book or just the first page? 10 | could, in aid of an objection.
11 A. It'sjust thefirst page. 11 THE HEARING OFFICER: For whom? For whom?
12 Q. I'mgoing to have Mr. May project this 12 MR. MAY: What's that?
13 exhibit initsentirety onto the screen. And well 13 THE HEARING OFFICER: | think you asked -- you
14 just haveto look at it there, and we can zoom in where 14 requested that you be able to ask questionsin aid of
15 necessary. 15 objection.
16 Isthis the over-the-rim proposal you were 16 MR. MAY: Yes.
17 just discussing? 17 THE HEARING OFFICER: Y ou want to ask those
18 A. Yes. Thisisthe report by SPF water, who 18 questions of Mr. Brendecke?
19 wasour -- sort of ateammate of ourson this. And 19 MR. MAY: Yes, if | could.
20 they did the detailed engineering design work. 20 THE HEARING OFFICER: Okay.
21 Q. Soyouwereinvolved in the engineering 21
22 report prepared by SPF? 22 VOIR DIRE EXAMINATION
23 A. | worked -- we worked closely with SPFin 23 BY MR.MAY:
24 their preparation of thisreport, yes. 24 Q. Dr. Brendecke, does this report contain any
25 MR. TIBUDGE: And, Justin, would you scrall 25 information with regard to Rangen?
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1 A. | don't think so. 1 River Farm case. And we've got highlighted on the
2 Q. Okay. Have you done any analysis with 2 screen an image that has the AMEC logo.
3 regard to the engineering for an over-the-rim plan for 3 Isthat a document, or at least an image,
4 the Rangen facility? 4 that you or your staff prepared?
5 A. I've done some reconnaissance to determine 5 A. Yes
6 what wells might be available to provide the source for 6 Q. And could you explain what that depicts.
7 suchaplan. 7 A. It showsthe wellsthat wereinitially
8 Q. Okay. And beyond that, have you done any 8 identified to be participating in the plan. Those are
9 kind of engineering or analysis? 9 theyellow dots on theimage. They're numbered.
10 A. No. 10 There is some shading, some colored shading
11 MR. MAY': Director, | would object on the basis 11 ontheimage. That'sthe authorized place of use of
12 of foundation again. It's another expert's report, and 12 thosewells.
13 relevanceto this matter. 13 The pink lines show pipeline routes from
14 THE HEARING OFFICER: Mr. Budge. 14 the wellsto the Snake River Farm facility. You can
15 MR. TIBUDGE: Intherecord isthe Department's |15 seethere are acouple of them shown. Thiswas sort of
16 order approving this over-the-rim mitigation plan. 16 apreliminary alignment that we came up with early in
17 That order includes a number of conditions upon the 17 theeffort.
18 approval. Understanding those conditionsin some 18 Q. Am/ correct in understanding, then, that
19 instances requiresreview of the over-the-rim planthat |19 thiswas aconceptual or preliminary example of how an
20 was submitted to the Department at that time. 20 over-the-rim system might be implemented at Snake River
21 And we certainly think the Director would 21 Farms?
22 beinterested to know what type of protections will be 22 A. Yes
23 included in amitigation -- an over-the-rim plan for 23 Q. Theseweren't final engineering or
24 Rangen. And the easiest way to explain those will be 24 construction plans?
25 to cite to the protections that were implemented in 25 A. No.
Page 507 Page 509
1 the-- proposed in the prior plan. 1 Q. Justin, could you zoom into the picture
2 THE HEARING OFFICER: Mr. Lemmon, any objection? | 2 below that one, same page. The whole thing, yeah.
3 MR. LEMMON: Yeah, | think | would object also. 3 Is this any different than the prior image
4 THE HEARING OFFICER: Well, my rulings may seem 4 wewerelooking at? And for the record, we're looking
5 to beinconsistent, but -- because this report is not 5 at theimage on the bottom of page 2 of Exhibit 1053.
6 even related to the Rangen facility. However, 6 A. It'sdifferent in that we landed on a
7 Mr. Budge, | am somewhat interested and persuaded to 7 pipeline alignment, a preferred pipeline alignment.
8 look at thelevel of detall in this particular report 8 And I think that there may be some minor realignments
9 and conditions that were imposed by the Director at the 9 of some pipes and one -- awell might have been
10 timeand, | suppose, compare the level of preparation 10 substituted for adifferent well. | can't remember
11 for the Clear Springs matter, compared to the level of 11 exactly.
12 preparation heretoday. So I'll alow it into 12 Q. Andif I look at the bottom, it says
13 evidence. 13 "Conceptua pipeline layouts."
14 (Exhibit 1053 received.) 14 Should | understand that to mean that this
15 MR. TIBUDGE: Justin, will you scroll down. 15 was not final design or engineering or construction
16 MR. MAY: 10537 16 plans?
17 MR. TIBUDGE: Yes. Page 2 of thereport. One 17 A. No, you couldn't build it from this
18 more. And then zoom in on the top map. 18 information.
19 MR. MAY: Do you need the legend? 19 Q. Haveyou reviewed the wellsin the vicinity
20 MR. TIBUDGE: Include the legend, yeah. 20 of Rangen to determineif there are also wells that
21 21 could be interconnected to deliver water to Rangen?
22 CONTINUED DIRECT EXAMINATION 22 A. Yes.
23 BY MR. TIBUDGE: 23 Q. Justin, will you please pull up
24 Q. Dr. Brendecke, we're looking at page 2 of 24 Exhibit 1059. Boy, thisisdifficult to read.
25 the over-the-rim expert report submitted in the Snake 25 Dr. Brendecke, do you recognize that? And
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1 you can turn to that in your exhibit binder if that's 1 correctly that if you were to take the 9.1 cubic foot
2 easier. 2 per second mitigation obligation at Rangen and spread
3 A. What was the number again? 3 that across the course of ayear that it would require
4 Q. 1059. Dr. Brendecke, thisis atable of 4 the delivery of something under 7,000 acre-feet?
5 information. And the columns are |abeled with water 5 A. Yes, alittle bit under 7,000.
6 rights, priority dates, owner, et cetera. 6 Q. Okay. Why don't you turn one exhibit
7 Isthis atable that you or your staff 7 forward to Exhibit 1059 -- or 1058. Excuse me.
8 created? 8 And did | offer 10597 | think so. Yeah.
9 A. Yes 9 MR. RANDY BUDGE: Yeah.
10 Q. And what does this table show? 10 Q. (BY MR. TIBUDGE): 1058. You'll seethis
1 A. Thisisinformation on each of the wells 11 isanimage labeled "Point of diversion map," and also
12 that we identified as potentially within reach of an 12 hasthe AMEC logo onit.
13 over-the-rim project. | mean there -- we arbitrarily 13 Isthis amap that you or your staff
14 drew a2-mileline around Rangen. 14 created, Dr. Brendecke?
15 Q. Sothisisasummary of groundwater wells 15 A. Yes
16 within 2 miles of Rangen? 16 Q. And what does this map show?
17 A. Yes, irrigation wells. 17 A. It'san aerial image of the Rangen area.
18 Q. And thiswas created using water right data 18 The Rangen -- the Curren Tunnel is shown in the center
19 from the Department of Water Resources? 19 of thecircleasared star. Black squares are nearby
20 A. Yes. 20 wells. Thegreencircleis-- basically has aradius
21 MR. TIBUDGE: Offer Exhibit 1059. 21 of 2 miles. Some of the black sguares representing
22 MR. MAY: No objection. 22 wellsalso have ayellow dot in them. And that just
23 THE HEARING OFFICER: Mr. May? 23 denotes that that particular well has a priority senior
24 MR. MAY: No objection. 24 to July 13th, 1962.
25 THE HEARING OFFICER: Okay. Mr. Lemmon? No |25 Q. Okay. Soam /| correct in understanding
Page 511 Page 513
1 objection, Mr. Lemmon? 1 that the map depicts the point of diversion of the
2 MR. LEMMON: No objection. 2 groundwater rights listed in Exhibit 1059?
3 THE HEARING OFFICER: Okay. Document markedas | 3 A. Yes
4 Exhibit 1059 is received into evidence. 4 Q. And based on your review of these
5 (Exhibit 1059 received.) 5 groundwater rights within 2 miles, is it your opinion
6 Q. (BY MR. TJBUDGE): And looking at the 6 that wells could be interconnected in amanner to
7 wellsinthe vicinity of Rangen, Dr. Brendecke, did you 7 deliver water to Rangen over the rim sufficient to meet
8 determine that an over-the-rim -- that wells could be 8 itsmitigation obligation?
9 interconnected in away to deliver water over therim, 9 A. Yes.
10 asyou had done previously in the Clear Springs case? 10 Q. Andyour prior testimony concerning the
1 A. ltcertainly appearsthat thereis. 11 productivity of the aquifer around Rangen that you
12 Q. And explain why you think there's 12 offered in regards to our horizontal tunnel discussion,
13 sufficient water. 13 | assume that same testimony would apply to the
14 A. If welook at the limitations on these 14 availability of groundwater to serve Rangen from a
15 permits, taking into account any combined limits, they 15 combination of these wells?
16 allow atotal volume of 8,008 acre-feet per year of 16 A. Yes.
17 use. That'sat the bottom of the second-to-the-last 17 Q. | want to talk about other protective
18 column. Thetotal mitigation requirement at Rangen is 18 measures that were proposed in the Snake River Farm
19 alittle under 7,000 acre-feet ayear. 19 casethat could also be proposed here to provide a
20 Q. Justin, could you zoom in on the bottom as 20 reliable supply of water to Rangen. And | think the
21 thetotals, just al the way across the bottom. 21 easiest way to do that would be to review the
22 Okay. You mentioned that these water 22 protections outlined in the prior engineering work. So
23 rightswithin 2 miles of Rangen collectively allow the 23 if you'll turn with me again back to Exhibit 1053.
24 diversion of 8,000 acre-feet. 24 And scroll down to page 9.
25 And did | understand your testimony 25 Garrick, do your records reflect
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1 Exhibit 1058 being in evidence? 1 A. | just havethefirst page.
2 MR. BAXTER: No, not 1058. 2 Q. Okay. Thissection of the report,
3 MR. TIBUDGE: | would offer Exhibit 1058, which 3 Dr. Brendecke, talks about winterization of the system
4 isthe map we reviewed just a moment ago, points of 4 and draining of wellsto provide climate protection.
5 diversion within 2 miles of Rangen. 5 Do you recall evaluating this or reviewing
6 THE HEARING OFFICER: Mr. May? 6 thispreviously?
7 MR. MAY: No objection. 7 A. Yes
8 THE HEARING OFFICER: Mr. Lemmon? 8 Q. And what are the protections that were
9 MR. LEMMON: No. 9 discussed here?
10 THE HEARING OFFICER: The document marked as |10 A. Wdll, the plan didn't use all the wells
11 Exhibit 1058 isreceived into evidence. 11 continuously. And so at some times of the year
12 (Exhibit 1058 received.) 12 portions of the system would remain idle, and you have
13 MR. TIBUDGE: Could you zoom in on the two 13 to protect them from freezing.
14 paragraphs below, heading No. 2.5. 14 Q. Isthere any reason these same protections
15 MR. MAY: Right here? 15 could not be included in an over-the-rim system
16 MR. TIBUDGE: Yeah. 16 designed for Rangen?
17 Q. Dr. Brendecke, we have on the screen 17 A. No.
18 projected a portion of page 9 in Exhibit 1053. And 18 Q. Justin, would you please turn to
19 we'relooking at paragraph No. 2.5, which refersto 19 Exhibit 1054 and scroll down to the summary on page 2.
20 pipeline protection. And it states that the pipeline 20 Dr. Brendecke, you can turn to Exhibit 1054
21 proposed in that case would be protected with arate of 21 inyour binder. We've got al of the pages there.
22 flow control valve with back pressure, pressure relief 22 Thisisalabeled "Rebuttal report of Terry Scanlan”
23 valve, and air vents. 23 prepared by IGWA in that same case. It wasidentified
24 Could you explain the purpose of those 24 as Exhibit 2025.
25 protections that were proposed in that case. 25 Isthis aso one of the documents you
Page 515 Page 517
1 A. Wadll, they stem primarily from the fact 1 reviewed in preparing your opinion asto the
2 that the water was going to be pumped from the ground | 2 feasibility of an over-the-rim system at Rangen?
3 uptothetop of the rim and then down some elevation 3 A. Yes. | think you misspoke slightly. This
4 difference to Rangen. So there's substantial changes 4 was prepared on behalf of IGWA, not by IGWA.
5 in pressure conditions along the pipeline. 5 Q. Thank you. Yes.
6 We want to prevent an airlock from 6 A. Yes,itisonethat | also reviewed.
7 occurring, so we need air vents. We need pressure 7 MR. TIBUDGE: I'd like to discuss with you some
8 relief valves because heads at the bottom end of the 8 of the protected measures outlined in this report as
9 pipeline could get fairly high. And we need back 9 well. And | suppose to do that Rangen's going to ask
10 pressure sustaining valve to make sure that the 10 that | admit thisinto evidence.
11 pipeline doesn't -- doesn't empty if we're switching 11 So | would offer Exhibit 1054 into
12 between one well and another. 12 evidence.
13 Q. Soyou'vetestified that an over-the-rim 13 MR. MAY: And | would -- thisis arebuttal
14 plan would work for Rangen. 14 report. | object on the same basis that I've objected
15 Would you anticipate that these same types 15 tothese reports coming in. If Dr. Brendecke has an
16 of protections would be included in construction 16 opinion, he can expressit. But thisisarebuttal
17 designsfor an over-the-rim system at Rangen? 17 report about a different system that was submitted in a
18 A. Yes. 18 different case by adifferent person.
19 Q. There's nothing, to your knowledge, that 19 THE HEARING OFFICER: Mr. Lemmon, any
20 would prevent these types of measures from being 20 objections?
21 implemented? 21 MR. LEMMON: | would also object.
22 A. Not that | can think of. 22 THE HEARING OFFICER: Okay. Well, again, this
23 Q. Justin, can you scroll down to page 14. 23 isrelated to another matter. But nonetheless, it
24 Dr. Brendecke, you can turn to page 14 or 24 showsa-- I'm not sure, Mr. Budge, whether this helps
25 view the screen. 25 you or hindersyou. It showsalevel of preparation
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1 for aplan that, in my recollection, was approved by 1 was put together in the Clear Springs case, did you do
2 the Director and sets out significant detail regarding 2 testing of various wells?
3 that plan. And so as much asanything it would beused | 3 A. Werelied on DEQ records of water-quality
4 for comparative purposes. 4 testsinthose wells.
5 MR. TIBUDGE: Understood. 5 Q. And you reviewed those records?
6 THE HEARING OFFICER: Soit's received into 6 A. Yes
7 evidence. 7 Q. Do you recall whether al of the wells that
8 (Exhibit 1054 received.) 8 you werelooking at had sufficient quality to be used
9 Q. (BY MR. TIBUDGE): Dr. Brendecke, doyou | 9 for afishfacility?
10 havethat report before you? 10 A. | believethey dl did. Therewerea
1 A. Yes. 11 couple that had seasonally elevated levels of nitrate,
12 Q. Andif you'd turnto page 2, | just want to 12 but the blend together was -- actually had less nitrate
13 review the summary. There's additional explanationin |13 than the spring feeding the Snake River Farm Hatchery.
14 thereport. But | want to again review some of the 14 Q. And that was a concern that needed to be
15 protective measures that were identified there that 15 addressed by specific examination of some records?
16 could be implemented here aswell. Inthefirst 16 A. Yes. Asl said, we used the DEQ records
17 paragraph it talks about the plan being constructed 17 for the wells, and Snake River Farm had obviously had
18 with biosecure -- to be biosecure and sufficiently 18 water-quality datafor their hatchery.
19 reliable. 19 Q. Wehavealist of wellsthat's been shown
20 Do you know what it means to be biosecure? 20 hereas Exhibit 1059.
21 A. | believeit meansto be protected from 21 Have you made any similar analysis with
22 contamination. 22 regard to these wellsin Table 1059?
23 Q. And do you recall what measures were taken 23 A. | have not looked at the water-quality
24 into account to ensure that facility was biosecure? 24 records for these wells.
25 A. Wédll, part of it was using materials that 25 Q. Haveyoulooked at any water-quality
Page 519 Page 521
1 didn't promote biofilm growth. | think there were 1 recordsfor any wells around Rangen?
2 lockson al of the pump houses at the wellheads. And 2 A. No, | haven't.
3 therewas aburied pipeline into the Snake River Farm 3 Around Rangen, did you say?
4 facility. 4 Q. Yeah
5 Q. And those same types of materials could be 5 A. No, | haven't.
6 utilized in an over-the-rim plan for Rangen? 6 MR. MAY: Objection, Director. Lack of
7 A. 1 don't see why not. 7 foundation.
8 Q. Further down on this summary there's a 8 THE HEARING OFFICER: Overruled. I'll alow
9 heading that says, "The water quality from the wells 9 Dr. Brendecke to offer a general opinion about the
10 will be of similar or better quality than the water 10 water quality.
11 currently used by Snake River Farm.” 11
12 Do you have an opinion as to whether the 12 CONTINUED DIRECT EXAMINATION
13 water quality that would be pumped to Rangen would be |13 BY MR. TJBUDGE:
14 of similar quality to water that naturally discharges 14 Q. Dr. Brendecke, to your knowledge, is water
15 from the tunnel? 15 that would be pumped over the rim to Rangen coming from
16 MR. MAY: Objection. Lack of foundation. 16 the same aquifer as water that discharges from the
17 THE HEARING OFFICER: I'll let Dr. Brendecke |17 Curren Tunnel?
18 opine. 18 A. Yes. It'sal coming from the ESPA.
19 MR. MAY: Might | ask acouple of questionsin 19 Q. Do you have any reason to believe that
20 aid of an objection? 20 water pumped over the rim would be less suitable in
21 THE HEARING OFFICER: Yes. 21 terms of temperature or quality than water that
22 22 naturally discharges from the Curren Tunnel?
23 VOIR DIRE EXAMINATION 23 MR. MAY: | would object on the same basis,
24 BY MR. MAY: 24 Director.
25 Q. Dr. Brendecke, as part of your plan that 25 THE HEARING OFFICER: Overruled.
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1 THE WITNESS: WEéll, thewellsarein an area 1 Do you remember that?
2 that's upgradient from the tunnel. So it would 2 A. Yes
3 certainly seem logical that the water that comes out 3 Q. Andisit your understanding that the
4 thetunndl isthe same basic water that is serving 4 information provided in the report submitted to the
5 thesewdls. 5 Department at that time were not final engineering or
6 Q. (BY MR.TJBUDGE): Couldyouturn, please, | 6 construction plans, but were to conceptually describe
7 to Exhibit 1020 in the record, Dr. Brendecke. You'll 7 how an over-the-rim system would work at Snake River
8 seethat'slabeled "Final order concerning the 8 Farms?
9 over-the-rim plan." 9 A. Yes
10 Have you read this document before? 10 Q. Andif you see paragraph 9, conclusion of
11 A. Yes 11 law 9, the Director made as a condition of approval the
12 Q. And do you recognize this as the order 12 Groundwater District submitting a plan to Clear Springs
13 issued by the Director in response to the over-the-rim 13 that allows them to fully evaluate the proposal.
14 plan submitted for Snake River Farm? 14 If the Director approves an over-the-rim
15 A. Yes 15 plan conceptually in this case, do you have the
16 Q. Will you please turn to page 6 of that 16 expertise and experience to prepare an over-the-rim
17 order. You'l seethis begins the conclusions of law 17 plan that could be provided to Rangen for full
18 section of order. And | want to direct your attention 18 evauation?
19 to paragraph No. 5 or conclusion No. 5. In the first 19 A. | believe within my company | do, yes.
20 sentence, "The Director concurs with the Hearing 20 Q. Do you have a sense of the time that would
21 Officer's conclusion that the over-the-rim plan meets 21 berequired to create that type of plan?
22 the necessary standards of temperature, reliability, 22 A. Well, | haven't asked about people's
23 water quality, and biosecurity." 23 availability, but | would think it would take at |east
24 Isit your opinion, Dr. Brendecke, that an 24 six months.
25 over-the-rim plan can be constructed and implemented o5 Q. Thank you for that, Dr. Brendecke.
Page 523 Page 525
1 for Rangen that also meets necessary standards for 1 Let's move on to the final mitigation
2 temperature, reliability, water quality, and 2 proposal, which is a pump-back plan.
3 biosecurity? 3 Have you evaluated the feasibility of
4 MR. MAY: Object again on the basis of 4 pumping water back, which if you read the mitigation
5 foundation. 5 plan, it essentially refersto recirculating some water
6 THE HEARING OFFICER: Overruled. 6 within the Rangen facility?
7 THE WITNESS: | don't have any reason to think 7 A. Pardon me. Would you repeat the question?
8 that it couldn't. 8 Q. Yeah. Thefinal mitigation aternative
9 Q. (BY MR. TIBUDGE): Paragraph 6 there the 9 included in IGWA's mitigation plan is labeled "Direct
10 Director finds that delivering water over therimisa 10 pump-back." And it readsthat "IGWA will pay the cost
11 suitable or reasonable form of providing mitigation. 11 to engineer, construct, and operate a direct pump-back
12 In your opinion, is providing water to 12 and aeration system within the Rangen facility to
13 Rangen over the rim areasonable or suitable form of 13 secure sufficient flows to meet mitigation obligations
14 delivering water directly to Rangen's facility? 14 to the extent of any shortfall."
15 MR. MAY: Objection. Lack of foundation. 15 Have you evaluated the feasibility of doing
16 THE HEARING OFFICER: Overruled. 16 apump-back proposal ?
17 THE WITNESS: Well, the water is clearly 17 A. I'venot done any detailed evaluation.
18 available in the aquifer above Rangen, and it seems 18 I'vejust ascertained that there's sufficient water at
19 like areasonable approach to do mitigation. 19 the bottom end of the system to meet the mitigation
20 Q. (BY MR. TIBUDGE): Youcanturnthepage |20 obligation if it was returned to the top.
21 topage7. And well direct your attention to 21 Q. From an engineering standpoint, how
22 paragraph 9. 22 difficult would it be to design a pump-back system to
23 Earlier when we were looking at the layouts 23 pump water from the bottom to the top of Rangen's
24 that were proposed in the Snake River Farm, we looked |24 facility?

N
()]

at an image that identified the layout as conceptual.

25

A. | don't think it would be difficult.
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1 Q. And with such a system, could you implement 1 MR. MAY: | have afeeling it might take me more
2 similar protections that may have been needed for an 2 than five minutes.
3 over-the-rim system like pressure relief valves, 3 THE HEARING OFFICER: Tomorrow morning?
4 biosecurity, backup power, and the like? 4 MR. MAY: Yeah. Sure.
5 MR. MAY: Objection. Lack of foundation. 5 THE HEARING OFFICER: | have until noon
6 THE HEARING OFFICER: Overruled. 6 tomorrow.
7 THE WITNESS: Yes, you could do all those 7 MR. MAY: Okay. I'm not sure what to do about
8 things. 8 that. I'm hoping that | can befairly efficient with
9 Q. (BY MR. TIBUDGE): Do you haveanopinion | 9 Dr. Brendecke, but I'll have to be as efficient as |
10 asto the amount of credit available -- excuse me. Do 10 can. My understanding iswe have Dr. Brendecke, we
11 you have an opinion as to the amount of water that 11 have Dr. Brockway.
12 could be available to Rangen by recirculating water 12 And you have -- who were you planning on
13 through its system? 13 cdling other than that?
14 MR. MAY: Objection. Lack of foundation. 14 MR. TIBUDGE: Wayne Courtney.
15 THE HEARING OFFICER: Overruled. 15 MR. MAY: Okay. So maybe three tomorrow.
16 THE WITNESS: Well, wetalked alittle earlier 16 THE HEARING OFFICER: Do you want to start at
17 about flowsin Billingsley Creek below the CTR where 17 8:00?
18 the-- yeah, the CTR raceways. And it appearsto me 18 MR. MAY: WEe'l do what we can. 8:00 would be
19 that thereisamost always 9 cfs of water at that 19 great.
20 point, which would be enough. 20 THE HEARING OFFICER: Do you want to start at
21 Q. (BY MR. TJBUDGE): Haveyoureviewed any |21 8:00 and try to get done?
22 aguaculture datato determine whether there may be 22 MR. RANDY BUDGE: | don't think we'll have any
23 specia requirements to meet fish needs when 23 trouble being done tomorrow.
24 recirculating water? 24 THE HEARING OFFICER: Pardon me?
25 A. Not -- | haven't done anything myself. But 25 MR. RANDY BUDGE: | don't anticipate we'll have
Page 527 Page 529
1 | recall testimony from the earlier case that there are 1 trouble being done tomorrow. We only have two
2 dissolved oxygen requirements and the like to be met. 2 witnesses tomorrow, their cross on Brendecke.
3 Q. And those could be implemented as part of a 3 | don't know how long you expect that to
4 recirculation system? 4 be.
5 MR. MAY: Objection. Lack of foundation. 5 MR. MAY: Likel said, I'll try and be
6 THE HEARING OFFICER: Sustained. Dr. Brendecke | 6 efficient, but you never know.
7 has not been recognized as an expert in fish 7 THE HEARING OFFICER: So what do we have? Cross
8 propagation. 8 of Dr. Brendecke, and then will you guysrest at that
9 MR. TJIBUDGE: Yeah. 9 point?
10 Q. Dr. Brendecke, have you ever designed 10 MR. RANDY BUDGE: We only have one other
11 systemsthat involved aeration devices? 11 witness.
12 A. Wastewater treatment systems that involved 12 THE HEARING OFFICER: Okay. Soyou have one --
13 aeration. 13 MR. RANDY BUDGE: They have one witness.
14 Q. Could an aeration device -- 14 THE HEARING OFFICER: Y ou have one additional
15 A. It'sbeen alongtime, | might add. 15 witnesson direct?
16 Q. Could an aeration device be included in the 16 MR. HAEMMERLE: Y ou're going to call Wayne
17 design and construction of arecirculation system? 17 Courtney?
18 MR. MAY: Objection. Lack of foundation. 18 MR. RANDY BUDGE: Correct.
19 THE HEARING OFFICER: Wédll, I'll allow the 19 THE HEARING OFFICER: Oh, okay. Asan adverse
20 answer to that question. Overruled. 20 witness, then?
21 THE WITNESS: Yes, | believeit could. 21 MR. RANDY BUDGE: Correct.
22 MR. TJIBUDGE: Okay. | don't have any further 22 THE HEARING OFFICER: And then in the direct
23 questions. Thank you. 23 testimony for Rangen, one witness?
24 THE HEARING OFFICER: Okay. Shal wetrytoget |24 MR. HAEMMERLE: Brockway.
25 all the way through cross-examination tonight? 25 THE HEARING OFFICER: Dr. Brockway.
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1 Let'sstart at 8:00. Let'sseeif we can
2 finish. Okay. Seeyou tomorrow.
3 (Hearing adjourned at 4:54 p.m.)
4 -000-
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Page 531
1 REPORTER'S CERTIFICATE
2 I, JEFF LaMAR, CSR No. 640, Certified Shorthand
3 Reporter, certify:
4 That the foregoing proceedings were taken before
5 me at the time and place therein set forth, at which
6 time the witness was put under oath by me.
7 That the testimony and all objections made were
8 recorded stenographically by me and transcribed by me
9 or under my direction.
10 That the foregoing is atrue and correct record
11 of all testimony given, to the best of my ability.
12 | further certify that | am not arelative or
13 employee of any attorney or party, nor am | financially
14 interested in the action.
15 IN WITNESS WHEREOF, | set my hand and seal this
16 27th day of March, 2014.
17
18
19
20
21
22 JEFF LaMAR, CSR NO. 640
23 Notary Public
24 Eagle, Idaho 83616
25 My commission expires December 30, 2017
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THE HEARI NG OFFI CER: W' re back on the record.

It's about 8:40 in the norning. And today is -- nercy.
What i s today?

MR, BAXTER: 18t h.

THE HEARI NG OFFI CER:  Today is March 18th, 2014.
| lose track. This is a continuation of the hearing
for mtigation plan for the Rangen call

And we have just finished with one of your
W t nesses, M. Budge.
Next wi tness?

MR. TJ BUDGE: That's correct. Qur next wtness
is Jennifer Sukow.

THE HEARI NG OFFI CER:  Okay. Ms. Sukow, if
you'l | cone forward, please.

MR. BAXTER Director?

THE HEARI NG OFFI CER:  Yes.

MR, BAXTER: If | mght ask, | think we |eft
yest erday aski ng about the deposition of --

MR. HAEMVERLE: Onh, yeah, we should finish that
one up.

THE HEARI NG OFFI CER:  Ckay.

MS. SUKOW  Should | --

THE HEARI NG OFFI CER:  Wherever you fee
confortable. | know where you mgrate to. You can sit

inthe gallery if you want or whatever.

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611
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MS. SUKOW Ckay.

MR. TJ BUDGE: We discussed just making an
exhibit of that this norning, and we've made t hat
stipulation. The one caveat is Travis Thonpson did
e-mai |l a change page Sunday, | believe. And so we
don't have that with us today, but we can provide that
| ater and attach it to M. Hansten's deposition. But
the stipulation is that M. Hansten's deposition wll
be submtted in lieu of his live testinony.

MR HAEMVERLE: And we should have that marked
as an exhibit right now, and just get that marked, in,
and done.

Director, in addition to that, the exhibits
that go along with M. Hansten's deposition are Rangen
Exhi bits 2023 t hrough 2030.

MR TJ BUDGE: |Is that all of the exhibits that
were at his deposition?

MR, MAY: Yeah.

MR. TJ BUDGE: Ckay.

MR MAY: And if | mght add that that
corresponds to Exhibits 23 through Exhibits 30 that are
referenced in the deposition itself.

MR TJ BUDGE: Ckay. Let's assign the next
nunber on your exhibit list to his transcript.

MR MAY: 2076.

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611
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MR. TJ BUDGE: So that deposition transcript

wi || be assigned Exhibit No. 2076.
(Exhibit 2076 marked.)

MR. BAXTER: Director, if | mght.

THE HEARI NG OFFI CER:  Sure. Garrick has a
guesti on about the deposition or the exhibit.

MR. BAXTER I'mstill a little unclear. So it
was Exhibits 20 and then 23 through 30 to the
deposition is now Exhibit 20767

MR. HAEMVERLE: No. 2076 is going to be the
deposition itself. And | think Jeff has published that
deposition, marked it. The exhibits that correspond
wi th the deposition are Rangen -- current Rangen
Exhi bits 2023 t hrough 2030.

MR, BAXTER. Ch, so 2023 through 20307

MR. HAEMVERLE: 2030, yeah.

MR. BAXTER: Ckay. Thank you.

MR. MAY: And the significance of 23 through 30
is that they were Deposition Exhibits 23 through 30,
and so in the deposition that's how they're referenced.

MR. BAXTER |'munderstanding that. Thank you.

(Exhi bits 2023, 2025, 2026, 2029, 2030, and

2076 received.)

THE HEARI NG OFFI CER. W don't anticipate any

el aboration or any reading of the deposition into the

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611
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record, based on the discussions of the parties?
M. Haemmerl e?
MR. HAEMVERLE: No, | el aborated on opening, so
"Il leave it at that.
THE HEARI NG OFFI CER:  Ckay. Very good.
Any other prelimnary matters?
Thank you.
Now, Ms. Sukow. Raise your right hand,

pl ease.

JENNI FER SUKOW
havi ng been called as a witness by | GM and duly sworn
to tell the truth relating to said cause, testified as

foll ows:

THE HEARI NG OFFI CER:  Thank you. Pl ease be
seat ed.

M. Budge.

DI RECT EXAM NATI ON
BY MR TJ BUDGE:
Q Thank you, Ms. Sukow, for being here today.
| imagi ne there are maybe ot her tasks you woul d prefer
to be undertaking. So we appreciate it.

Can you pl ease state your nane and spel

208-345-9611 M & M COURT REPORTI NG SERVI CE,

I NC. 800-234-9611
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your |ast nane for the record.

A. Jenni fer Sukow, S-u-k-o0-w.

Q And what's your position wth the
Department of Water Resources?

A | am a Technical Engineer 11.

Q Okay. And part of that involves
groundwat er nodeling with the Eastern Snake Pl an
Aqui f er nodel ?

A Yes.

Q Al right. Are you famliar with the
mtigation plan that | GM has submtted in this case?

A Yes.

Q If you'll look in the binder of exhibits in

front of you and find tab 1000 and open that, you'l
see a copy of that mtigation plan.

A The third book over here. Ckay.

Q Pl ease turn to the second page. You'll see
there the first section of the first mtigation
proposal that IGM is seeking is a request for credit
for certain mtigation activities, and it refers to
conversions, voluntary dry-ups, and groundwat er
r echar ge.

We understood fromthe testinony yesterday
that you are the person who has operated the Eastern

Snake Plain Aquifer nodel, or what | nay refer to as

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611
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ESPAM to cal cul ate the nmagnitude of those credits; is
that right?

A | calculated the benefit to Curren Tunnel
predi cted by the nodel and the linear regression for
the 2011 through 2013 activities.

Q Ckay. Geat. 1'll talk to you about those
alittle bit later. | want to just prelimnarily

expl ain ny understanding of the process of getting sone
of that data fromthe field to your desk and make sure
t hat ny understandi ng, based on prior testinony, is
consi stent wth your understanding of how t hat
informati on gets to you.

Yesterday Lynn Carlquist testified that
t hey provide sone of the conversion and recharge data
to Water District 130. And then Cndy Yenter testified
that she takes that information, along with sone
i nformati on from canal conpani es regardi ng conversi on
deliveries, and matches that up with parcels of |and on
which that water is delivered, and then creates a
spreadsheet that cones up with a -- what she referred
to as a credit and expl ai ned that that was kind of a
groundwat er savi ngs cal cul ati on.

And then | understood she sends that
spreadsheet to you, and you take the information from

t hat spreadsheet and use that to run the nodel; is that

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611
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correct?

A Yes. W start with C ndy's spreadsheet for
the | GM conversi ons.

Q Ckay. And then Brian Higgs testified that
he does a simlar thing for Southwest and Goose Creek
Irrigation Districts and sends it to Tim Luke, who
undertakes a simlar verification process, and then
sends a simlar spreadsheet to you for Southwest and
Goose Creek; is that right?

A Yes. W start with Tim Luke's
spreadsheet --

Q Ckay.

A -- for the Southwest conversions.

Q Ckay. Alittle later 1'Il pull up those
spreadsheets and make sure that we're tal ki ng about the
same thing, and then we'll | ook at the chart that you
prepared of those 2011, '12, and '13 credits.

But before we get there, | wanted to just
tal k generally about how the nodel cal cul ates the
effect of those activities -- the conversions, the
recharge, and the CREP -- and just have you explain
kind of conceptually on a high I evel that hopefully
nost of us coul d understand how the nodel does that.

So for dry-ups, which yesterday were

explained as land that was traditionally irrigated with

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611
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groundwat er and the farmer ceases irrigating at al

t hrough the CREP program or there's sone other

vol untary dry-ups that people undertake, can you

expl ain generally how the nodel calculates or treats a
dry-up.

A | guess |I"'mnot sure by what you nean by
how it treats it.

Q How does the nodel cal culate the effect of
sonebody drying up land that was historically irrigated
wi t h groundwat er ?

A Well, for the -- for the dry-ups we start
with a .shp file that shows the area of the field that
was dried up. And we run that through a preprocessing
tool that takes the -- you know, that area, and then it
al so I ooks at the ET and precipitation that's averaged
over the 1998 to 2008 period, and cal cul ates the crop
irrigation requirenent, which would be the net stress
that woul d have occurred there if they had continued to
irrigate from groundwat er

And then we run that stress. It assigns
that stress to the nodel cell that the field is in, and
then we run that stress through the MODFLOW gr oundwat er
nodel .

Q Ckay. So let nme just try to clarify a

couple things. You referred to a .shp file. And ny

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611
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understanding of that is it's just a geographic outline
of land that maybe we're tal ki ng about that was
irrigated wth groundwater historically.

Is that right?

A Yes.

Q And you tal ked about nodel cells. M
understanding is the nodel is broken up to
1-mle-square grid cells.

A Yes.

Q So you figure out which grid cell that .shp
file is located in?

A Yes. W have a preprocessing tool that
does that.

Q Ckay. That's what the preprocessing too
does, it assigns that .shp file to a certain nodel
cell?

A That's part of what it does, yes.

Q Ckay. And then is it -- so | understand
it, isreally what the nodel doing is figuring out the
hydraulic effect on the aquifer if you no | onger punp
groundwater to irrigate that .shp file?

A Yes. It |looks at the hydrol ogic effect
of -- of basically injecting a volune of water that's
equi val ent to what was not punped and consunptively

used on that field.

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611
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Q Ckay. And then am| correct in
under standi ng that that hydrol ogic change in that one
nodel cell, the nodel is capable of predicting the
effect of that change on any other nodel cell wthin
t he nodel ?

A Technically, yes. Wat we are -- the
output we're actually using is the effect of that --
that stress on discharge to the river and springs.

Q Ckay. So you can take the change in that
one nodel cell, and then the nbodel can create a
prediction of the effect on some other spring cell or
river reach cell in the nodel?

A Yes.

Q Ckay. Thanks for that explanation. That's
hel pful .

And then with conversions, is the nodel's
cal cul ation of the hydrologic effect of a conversion
any different than what it does for a dry-up?

A No. The actual groundwater flow node
wor ks with whatever stress we put in, you know. And
for the conversions, you know, the volume that we're
putting in was, you know, taken from C ndy's
spreadsheet, and then we al so have sone al |l owance for
conveyance | oss that we cal cul ate.

But it's put in as a volunme, and the

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611
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groundwat er fl ow nodel doesn't know when we run it what
that vol une came from

Q Ckay. So on a conversion it's simlar to a
dry-up, except that in addition to accounting for the
| ess groundwat er bei ng withdrawn, you're al so
accounting for sonme recharge that acconpani es that
conver si on?

A Well, with the conversions we're putting in
the volunme that Timor C ndy reviewed and said "This is
the amount of CREP volunetric credit they' Il get at
this conversion site.” And we nodel that volune as the
stress that occurs in that cell, plus we give an

al | ownance for conveyance | oss.

So we cal cul ate a conveyance | oss to, you
know, that would be coincident with getting that water
tothe field. And we apply that stress to the cells,
you know, along the path, along the canal to get that
wat er there.

Q Ckay. So -- and ny understandi ng of
conversions is there's nore benefit to converting than
to sinply drying up acres, because not only do you get
the effect of not punping the aquifer, but you al so get
sone recharge, either through conveyance |oss or the
wat er applied to the actual crop.

Is that fair to say?
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A That's generally true, assum ng that
there's, you know, not -- yeah, | nean they get nore

benefit than just the groundwater volune because there
is inefficiency in the application and there's
conveyance | osses.

Q Okay. That nmkes sense. And then on
recharge, | guess you're taking some nodel cell and
assigni ng sone anount of water that's injected into the
aquifer in that nodel cell to account for the recharge
that occurs in that cell?

A Yes.

Q Al right. ay. Thanks for that
background expl anati on.

If you will look in that exhibit book in
front of you and turn to Exhibit 1025.

A Ckay.

Q At the top of that exhibit it's titled
"ESPAM 2.1 sinul ation of steady-state benefits to
Curren Tunnel from 2011 to 2013 conversi on and CREP
projects within the Geat Rift trimline." This
docunment was provided to us by Garrick Baxter,
bel i eve, with the Departnent.

And ny understanding is this reflects your
cal culation -- your running of the nodel to calculate

the effects of conversion, CREP, and recharge during

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611






© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page 292

Rangen Mtigation Hearing - Vol. |1 3/18/2014
that three-year period.

Is that right?

A Yes.

Q Ckay. Can you explain just what the
different colums and rows of the nodel refer to just
so that we understand what this table is show ng.

A I"msorry. Say that again.

Q Just generally explain what the table
shows.

A Ckay. The table shows, you know, the
vol unes of -- of benefit to the aquifer from various
mtigation projects and then the predicted benefit to
Curren Tunnel, which is, you know, a two-step process
where we -- we use the nodel ESPAM 2.1 to predict the
benefit to the nodel cell that contains Curren Tunnel
and the rest of the spring conpl ex.

And then we apply a 63 percent, which is
froma |inear regression nodel, that relates the change
in flowto the tunnel to the change in total flow in
t he nodel cell

The -- in this table the mtigation
projects were broken up into -- into several groups.

We show t he conversions that were done by nenbers of
| GM, then we show t he conversions that were done by

nmenbers of Southwest Irrigation District and Goose
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Creek Irrigation District.

Sout hwest and Goose Creek al so had sone
voluntary curtailnments that are -- that are dry-ups
that aren't part of the CREP program And then we show
dry-ups that were part of the CREP program And we
show the -- the recharge that Southwest Irrigation
District reported in those three injection wells that
wer e shown yest erday.

Q Ckay. Thank you

So if we look in that left colum, there's
a series or alist of mtigation activities that have
been undertaken by groundwater punpers. And then if we
go over to the right colum for predicted benefit to
Curren Tunnel, the bottom the totals, that's the
steady-state effect on the Rangen nodel cell fromthose
activities in the left mtigation project columm;
correct?

A No. You said that's the predicted benefit
to the Rangen nodel cell. And this is the predicted
benefit to Curren Tunnel.

Q Ckay.

A So it's already been multiplied by the
63 percent.

Q Ckay. Al right. So for exanple, in 2011

the 1.7 cfs figure, that's 63 percent of the total
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predi cted benefit to the Rangen nodel cell?
A Yes.
Q Ckay. And then 2.1 cfs in 2012 and 1.7 in
2013. | only -- 1 just have a few questions about
this.

And | think what may be easiest woul d be,
Justin, for you to pull up Exhibits -- and these are
spreadsheets -- 1022 and 1023.

You can | ook at those in the binder if
you'd like, Ms. Sukow. In the binder all you have is a
screenshot of the first page of the spreadsheet, which
you nmay or may not be able to decipher. But on the
screen in front of you we have projected the actua
spreadsheet. And the first spreadsheet on the top it
says "1022 conversion summary 2011."

And 1'Il represent to you that Ms. Yenter
expl ai ned yesterday that this is the spreadsheet she
prepares of conversion data in Water District 130.
There's a nunber of tabs on the bottom " Soft

Conversions," "Hard Conversions," et cetera. You
menti oned earlier that you use data provided by
Ms. Yenter to run the nodel.

And | just want to nmake sure that this is
the spreadsheet you're referring to that you get from

Ms. Yenter for that purpose?
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Yes.

Q And, Justin, let's go to 1023 is the sane
| ooki ng spreadsheet, but it's for years 2012 and 2013.

So this, again, would be the data that you
utilized to create the figures on Exhibit 1025 for the
years 2012 and 2013; is that right?

A Yes.

Q And then also if you go to 1082.

Garrick, do you show those spreadsheets,
1022 and 1023, as being in evidence?

MR BAXTER  Yes.

MR. TJ BUDGE: Ckay.

Q And then 1082 and 1083 are different
spreadsheets. They're for Southwest Irrigation
District.

And we understood fromthe testinony
yesterday these were al so provided to you and used by
you to do your cal culations for those districts; is
that correct?

A Yes. Sorry, the tabs that | |ook at are up
here. The ones in the screenshot are not the tabs I
use so | didn't recogni ze them

Yeah. This spreadsheet you have on the
screen is one that | used, yes.

Q Ckay. And for the record, the spreadsheet
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on the screen is Exhibit 1082.
And then, Justin, if you'll go to 1083.
It's the same spreadsheet but for the years
2012 and '13. And | assune this is also the
spreadsheet you used?
A Yes.
Q Is there any data that you gather that does

not conme fromone of these two spreadsheets?

A There isn't data that we gather.

We do --

we do use estimates fromthe nodel to estimate the

canal seepage, and that is reflected in the notes on

the table that | produced. I1'msorry, |'ve forgotten

what exhi bit nunber that was.

Q It's 1025.

A. Yes. So notes 1 and 2 on Exhibit 1025 show

the canal seepage that we assunmed for those conversion

proj ect s.

Q Ckay. And then the CREP data, does it cone

fromthese spreadsheets, or do you get that from

anot her source?

A We get that from another source.

Q Ms. Sukow, if you'll turn to Exhibit 1039.

And it's the first exhibit in the second book.

A On.  Ckay.

Q Take a nmonent to |look at this.

This is a
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docunent that we obtained published by the NRCS. It's
a CREP report for Idaho for the year 2013.

Is this the docunent or the source of data
for your CREP cal cul ations, or do you get your data
from sonet hing el se?

A | get ny data froma CREP .shp file that is
processed by IDAR s G S staff. They get data from you
know, fromthe agency, the Idaho Soil and Water
Conservation Comm ssion. So | don't use this data
nyself. 1t's already been processed by others for ny
use.

Q Ckay. Is this report one that you woul d
review in the course of your job, or do you just take
the .shp file that you nentioned?

A Yeah, | just take the .shp file that
sonebody el se has al ready processed.

Q Ckay. This docunent isn't one you're
famliar with, then?

A | have seen it before, but |I'm not
particularly famliar with it.

Q Okay. Do you know if the CREP data shown
in this docunent is the same as the data that you use
i n your nodel run?

A I -- | have never conpared the .shp file |

use to this docunent. So no, | can't -- | don't know.
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Q Okay. When you get your .shp file fromthe
NRCS for CREP data, is that an annual .shp file? |Is
that sonething they provide to you annually?

A Again, | get the .shp file fromI|IDWR staff.
I do not know what their process is for getting the
updates fromthis agency, and | don't know how often
they do it.

MR TJ BUDGE: Ckay. M. Director, we had hoped
to admt this docunment into evidence. It doesn't
appear that it's one that Ms. Sukow utilizes in her
cal cul ation of CREP data, but it is an explanation of
the CREP programin ldaho. And it has figures on the
nunber of acres enrolled over the last few years. It
is a public docunent, and | think it's fair to assune
that the data reported in it is accurate and consi stent
wi th what Ms. Sukow relies upon.

Wth that background, | would offer it into
evidence. It's Exhibit 1039.

MR. MAY: Director, may | have a coupl e of

guestions in aid of objection?

THE HEARI NG OFFI CER  Yes.

VO R DI RE EXAM NATI ON
BY MR MNAY

Q Ms. Sukow, the data that you rely upon in
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maki ng your cal cul ations that ended up in Exhibit 1025,

do those include all CREP acres?

A The -- when we do the processing, we shape
the -- we clip the .shp file to the area of
curtailment. So in this case the Great -- you know,

the Geat Rift trimline. So it does not include any
CREP acres that are east of the Geat R ft or that are,
wel |, obviously outside of the nodel boundary, so..

Q And that woul d include just the node
boundary or the area of comon groundwat er supply as
wel | ?

A It only includes CREP within the area of
common groundwat er and west of the Geat R ft and
wi thin the nodel boundary.

MR. MAY: Director, | would object to this on
the basis of relevance, just because it's going to
include different data fromwhat was reflected in
Exhi bit 1025 and used in her calculation. And she
didn't rely on it.

MR BAXTER Director --

THE HEARI NG OFFI CER:  Yeah.

MR, BAXTER. -- if | mght. Fromny records it
shows this exhibit has already been stipulated to by
the parties.

MR. MAY: Then -- then ny questions will cover
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the objection that we've got. So | don't have a
problemwith it, Director. It's mainly just an issue
of it doesn't accurately reflect what went into 1025.

MR TJ BUDGE: W'Il stipulate that, as
expl ai ned, the Departnment limts its -- or limts its
CREP credit to those acres within the Geat Rift trim
line and that this report may include acres outside the
Geat Rift trimline.

Is that fair enough?

MR. MAY: What's that?

MR TJ BUDGE: W'Il stipulate for the record
that the report here may include acres that are outside
the Geat Rft trimline and the Departnent only
accounts for those inside the trimline.

MR. MAY: Yeah. And | believe there's some
ot her processing, she said, for instance, within the
nodel boundary and comon groundwat er area. | guess
my -- this report may contain CREP acres that are not

included in her calculation. But other than that, |
don't care.

MR TJ BUDGE: Ckay.

THE HEARI NG OFFI CER. My handwitten notes
confirmwhat Garrick Baxter said. The parties have
stipulated to the adm ssion of 1039, so it's in the

record al ready.
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MR. MAY: COkay. No problemwth that, D rector.

THE HEARI NG OFFI CER:  Ckay.

CONTI NUED DI RECT EXAM NATI ON
BY MR TJ BUDGE:

Q Ms. Sukow, there were a few questions
yesterday about recharge that's perfornmed by the |daho
Wat er Resource Board. My understanding is that that
was not included in either Ms. Yenter's or M. Luke's
spreadsheets that you rely on.

Is there -- in your table, 1025, do those
nunbers reflect any Water Resource Board recharge, to
your know edge?

A Not to nmy knowl edge. There is a note on
the SWD recharge that in the time frame we had to do
this analysis | was not able to verify with -- | was
not able to verify with Neal Farner whether or not the
SWD recharge clained for 2012 and 2013 was sponsored
by the Water Resource Board.

We did not include any recharge that we
knew was sponsored by the |Idaho Water Resource Board in
this anal ysis because that's -- we did this analysis
consistent with -- with, you know, the mtigation
credit runs we had done in -- previously for the O ear

Springs and Blue Lakes delivery calls. And we did
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not -- we did not calculate mtigation credits for
Boar d- sponsored recharge for those calls, so..

Q Ckay. So for those SWD, which is
Sout hwest Irrigation District, for those acres that you
had not yet verified whether the recharge was \Wter
Boar d- sponsored or District sponsored, did you assune
that that recharge had been perfornmed by the District
and then therefore included it as part of your credit,
or did you not include that recharge in your credit
cal cul ati on?

A It is included. As you can see, it's very,
very smal | .

Q Yeah.

A So it...

Q Ckay. Have you done nodel cal cul ations of
recharge perfornmed by the Water Resource Board in other
contexts?

A Yes.

Q Where do you get the recharge data to do
t hose nodel runs?

A From-- fromother staff.

Q Ckay. If the Director were to decide to
gi ve groundwater users credit or partial credit for
Boar d- sponsored recharge activities, could you add

that -- do you have the data to add that to your table
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and create an updated nodel run that woul d account for
t hat recharge?

A I don't personally have that data conpil ed
at this time, but I -- | suspect that we could get it
fromother staff that have that data.

Q Ckay. And then just a couple fina
guestions. | don't know if you were in here yesterday
when there was sone di scussi on about the Sandy Ponds
and recharge that occurs in the Sandy Ponds.

Are you famliar with the Sandy Ponds?

A Alittle bit, but | have not been there
since probably 2003 or 2004.

Q Ckay. If the Director were to decide to
gi ve groundwater users credit for some recharge that's
performed in the Sandy Ponds, what data would you need
fromthe groundwater users to be able to run that
through the nodel to deternmine the effect on the Curren
Tunnel ?

A We woul d need accurate neasurenents of the
water that flowed into the ponds and then all of the
outflows fromthe ponds. So we woul d need accurate
nmeasur enents of what -- you know, what is diverted
from-- by -- is it Butch Mrris?

Q Yeah.

A. -- fromthe box on his land. And then we
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woul d need accurate nmeasurenents of the -- the pipeline
di scharged to Curren Ditch or just accurate
nmeasurenments at the head of the pipeline. But we'd
need nmeasurenents of the total flow into the Sandy
Pi pel i ne.

And then yesterday there was sone nention
in testinony of water going into a third pond,
believe, and that Butch Mrris also had sone diversions
out of that. So we would need accurate nmeasurenents of
that water, that outflow as well.

Q Ckay.

A And if there are any other outflows that
I"'m not aware of, we'd need accurate neasurenents of
those as wel l.

MR, TJ BUDGE: Ckay. That nmakes sense. Thank
you. | don't have any further questions. Hold on. |
may.

I don't have any further questions.
Thanks.
THE HEARI NG OFFI CER  Ckay. Thank you,
M. Budge.
M. My, you may Cross-examni ne.
MR. MAY: Thank you.
111
111
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CROSS- EXAM NATI ON
BY MR NMNAY:
Q Ms. Sukow, Justin May on behal f of Rangen.
Wth regard to the calculations that are
reflected in Exhibit 1025 -- and |'m showi ng you
Exhi bit 1025 on the screen here -- have you, since the
time you created this spreadsheet, made any changes to
it? | mean have you nmade any new cal cul ati ons that
woul d require changes to this spreadsheet?
A No.
MR. MAY: And just a housekeeping matter, TJ, |
don't know if you introduced 1025.
Did you intend to?
MR TJ BUDGE: Is it stipulated?
MR. RANDY BUDGE: | show that as being in.
MR. MAY: You do? | don't have it on ny list as
adm tted.
MR, BAXTER: | don't have it as a stipul ated

exhibit, and I don't have it as admtted yet.
THE HEARI NG OFFI CER:  Ckay.
MR. MAY: Did you intend to offer it, TJ?
MR TJ BUDGE: | did. M notes reflect it was
sti pul at ed.
So I'Il offer Exhibit 1025.

THE HEARI NG OFFI CER M. My?
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MR. MAY: No objection.

THE HEARI NG OFFICER M. Lemon, | need to cone
to you when we discuss these.

So do you have an objection?

MR LEMMON: That's fine.

THE HEARI NG OFFI CER:  Ckay. Exhibit 1025 is
recei ved into evidence.

(Exhi bit 1025 received.)

Q (BY MR MAY): TJ pointed out the heading
here that tal ked about sinul ated steady-state benefits
based upon, and it says, "conversions and CREP
progranms.” | notice there is sone recharge on here.

To the extent that you had intended to
indicate credit fromrecharge, is that also included in
this table?

A It is also included. | -- 1 had originally
nmade a table of conversion and CREP projects, and was
asked to add that recharge in here. And | did not. |
negl ected to change the title, so..

Q The -- | notice also on here you have an
i ndi cation here under -- I'll just say with the
Sout hwest Irrigation District acres for conversions, it
says "Acres not reported.”

A Uh- huh.

Q What does that -- what does that nean, that
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the acres were not reported?

A The acres were not included in the
spreadsheet that Tim Luke gives to ne. The acres are
not relevant to ny analysis, because for conversions we
just, you know, nodel the volune that was delivered and
given credit for. So for ny purposes it doesn't matter
on the conversions what the acreage is.

Q Ckay. And that was -- that goes into ny
next question, which is whether or not the fact that
those acres are not reported has any inpact on what you
woul d do for this table?

A No.

Q When you say "acres not reported," you nean
the nunber of acres thenselves is not reported to you,
just the nunber?

A The nunber of acres that are associ ated
with -- with the volunme of water delivered to that
conversion project is not reported to ne.

Q So in the next set of colums where it says
"Volume in acre-feet" and you have nunbers there for
sout hwest | daho begi nning with 47,000 approxi mately in
2011, that's the nunber that's inportant for you for
perform ng your cal cul ati ons?

A Yes.

Q And in the data that you receive, in
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addition to getting a nunber of 47,000, do you al so get
data showi ng you the |ocation of where those 47,000
acre-feet were delivered or accounted for?

A Yes.

Q So even though you don't have the number of
acres, you have the location for where the acre-feet
are cal cul ated?

A Yes. The location is assigned to the well
or wells fromwhich the groundwater is not being
diverted. So the volunme is assigned to well |ocations,
rather than a field.

Q W talked a little bit about -- earlier in
a coupl e of ny questions about what criteria you used
to filter out the input data that goes into creating
thi s spreadsheet.

For all of the input data that you used,
what -- you indicated that one of the criteriais
wWithin the curtailnment area, you filter data based on
whether it was |located within the curtailnent area; is
that correct?

A Yes.

Q And what process did you go through in
order to do that?

A | have a .shp file, a @S .shp file that

shows the curtail ment area. And the curtail nent area,
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you know, excludes things east of the Geat Rft, it
excl udes things outside the area of common groundwat er,
and it excludes things outside the nodel boundary. So
all those things are already excluded fromthe
curtailment area in this .shp file.

And | clip the input files, you know,
whet her they be a CREP .shp file or a .shp file that
shows the | ocations of the conversions, which are
points, | clip out anything that's outside of those.

Q And so, for instance, just to be clear
when we're tal king about Southwest Irrigation District
conversions, for instance, your preprocessing that you
do with the data woul d exclude any of those Sout hwest
Irrigation District conversion |ocations that are
outside of the curtail nent area?

A Yes. If there are conversions at wells
that are outside of the curtailment area, those are
excl uded.

Q Ckay. And so we heard yesterday -- and you
may have been here for sone testinony from Brian
H ggs -- about the nunber of acres of conversions that
Sout hwest Irrigation District has. It would be ny
understanding that not all of those acres would be
i ncl uded in your cal cul ation.

A Possibly. | do not recall if -- off the
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top of ny head if there were conversions outside of the
area of curtailnment that | had to clip out or not.
There m ght have been. There m ght not have been.

But - -

Q And if -- excuse ne. | didn't nean to cut
you of f.

A Ch.

Q But if there are, they would be excl uded by
your processing that you did of the data?

A Yes.

Q Was there any other simlar type of
filtering that you did with the input data before you
put it into -- in other words, were there other areas
that you excluded or other types of conversions or
ot her types of acres that you excl uded?

A I'"'mnot sure | understand the question.

Q For instance, did you nake any effort to
determ ne whet her specific conversions were done by
| GMA nmenber s?

A No. W take the spreadsheet that C ndy
gave us for the I GM conversions and, you know, we
assune that -- we assune that those were done by | GM
menbers when we call them | GM conversions on this
spreadsheet.

Q I n maki ng your cal culations, | think either
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you or TJ nentioned that the nunbers that we've got
over here for the predicted benefit to the Curren
Tunnel that are |isted under each year, those are based
on steady state; correct?

A Yes.

Q Coul d you descri be what that neans.

A What that neans is that for -- for a given
year, so for 2011, for exanple -- we take the

activities that were perfornmed in 2011, and we run them
at steady state, which basically nmeans the nodel is
assum ng that those have been going on at a constant
rate forever. And that is -- the predicted benefit is
the predicted benefit that would occur at equilibrium
if this activity occurred every year for a very |long
tinme.

Q And so when you say for "every year for a
very long tine," that assunes that that's going to
occur in the future; correct?

A Yes.

Q What is the steady-state period? You said
a very long tine. What's the period?

A Well, technically it's -- you know, it's
running it out until it gets to equilibrium So
there's not really atinme period on it. However, we

have -- you know, we have done some transient
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simulations in the nodel, not for this particular
scenari o, but with other scenarios where we've | ooked
at howlong it takes to get to, say, 90 percent of the
steady-state value. And, you know, we did that for --
you know, for curtailnent scenarios. And | believe it
was somewhere on the order of ten years.

Q On what ?

A Sonmewhere on the order of ten years to get
to 90 percent of steady state.

Q Ckay.

A So you'll see -- you'll see the mpjority of
this benefit within the first ten years.

Q Ckay. You'll see the benefit within the
first ten years, assuming that it occurs for that
entire time period; correct?

A Yes. Assum ng you performthe exact sane
practice for ten years, you shoul d see sonewhere around
90 percent of the benefit.

Q And in order to get the rest of the
st eady-state val ue, you' d have to continue that
practice out for a nunber of years beyond that;
correct?

A Yes.

Q Do you know how long that is to actually

get to steady state with this nodel, with this run?

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611






© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page 313

Rangen Mtigation Hearing - Vol. |1 3/18/2014

A | don't.

Q I notice that there's a difference between
2011, 2012, and 2013 for each of these.

It appears, based upon the difference, that
the sanme activities don't actually occur in each year;
Is that correct?

A That's correct.

Ckay. And so the assunptions that go into
each of these, that the activity is going to occur
permanently, is not really a correct assunption, is it?

A Yeah, that's true.

Q Did you make any attenpt to determ ne for
any of these given years what the effect would be now?
Did you do any transient runs on -- on these
activities?

A No, we have not done any transient runs.

Q So going forward, for instance for 2014,
did you nmake any attenpt to determ ne what the val ue
woul d be for 20147

A No. That woul d depend on what practices
they actually carry out in 2014.

Q And same thing for 2015 and beyond;
correct?

A Yes. It will always depend on what

practices they actually undert ake.
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Q So under this analysis that you' re doing
here, you're just |ooking back at what happened in
previ ous years and nmeking no attenpt to predict what
the effect will be in the future; correct?

A That's correct.

Q VWhat woul d happen to the nunbers that
you've got here if the activities stopped or changed?

A These nunbers wi |l change.

Q Did you do -- rephrase this.

| understand that you undertook sone
efforts to ensure that the activities that you are
reflecting here in the cal cul ations you' re maki ng here
were not already assunptions in the curtail ment run.
Is that correct?

A Yeah, that's correct. So the curtail nent
run was -- the irrigated | ands that were used in the
curtail ment run had the CREP acres that were dried up
in 2008 added back in so that they aren't double
count ed.

Q Ckay. So you made sone effort, at |east as

you're saying with regard to CREP, to nake sure that
they're -- that those acres were not double counted in
ternms of credit?

A Yes.

Q Did you do anything like that with regard
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to conversions?

A Well, the conversions are still irrigated,
they're just irrigated wwth surface water. So they'l]|
show up as irrigated |lands. And we have not altered
the groundwater fraction, you know, to account for the
conversions. So the groundwater fractions are, you
know, the sanme as they were before the conversions.

Q Ckay. So do you have any concerns with the
conversions, that there's any kind of double counting
bei ng done there?

A No, | don't have any concerns with that.

Q Wth regard to the recharge that's
reflected here -- and the only recharge that | notice
here is for Southwest Irrigation District. Wth regard
to that recharge, is there any -- is there any
nodi fication that needs to be done in order to nmake
sure that that recharge isn't already reflected in the
nodel -- or in the curtailnment run?

A No, | don't think that would be refl ected
in the curtailnment run at all.

Q Okay. This is -- this is newer than the
curtailnment run, is that the reason for that, or was
done newer?

A Wll, it's -- | nmean it's surface water

recharge. And the curtailment run is just done in
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super position node and only | ooks at groundwat er
punping on irrigated lands. And this -- you know,
recharge doesn't cone into play with that.

Q So there's no adjustnents that you think
you woul d need to nmake on recharge simlar to what you
did with CREP?

A No.

Q | notice on here that you did not include

any recharge acres for | GM

What was the reason for not including any

recharge acres -- or any recharge benefit for | GM?

A To nmy knowl edge, there wasn't any
non- Boar d- sponsored recharge carried out by IGM, to ny
know edge, during these three years. And consi stent
with what we've done in past calls, we didn't analyze
Boar d- sponsored recharge for this.

Q Ckay. M. Budge al so nentioned the Sandy
Ponds.

Did you -- why did you not include in this
any recharge related to the Sandy Ponds? Did you have
a reason for that?

A To nmy knowl edge, that was not sonething
that was specifically requested in a mtigation plan
previously. And to ny know edge, | don't have the data

to, you know, cal culate the volunme that we woul d i nput
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into the nodel

Q And to your know edge, in order to do that
you would -- | understand you to have testified that
you woul d need to know reliably the anmount of water
that went into the Sandy Ponds; correct?

A Yes, and al so any outflows fromthe ponds.

Q And you' d need accurate nunbers for both of

those values in order to nmake that cal cul ation?

A Yes.

Q M . Budge showed you Exhi bit 1000, which
was the mtigation plan. And we've been -- and you can
| ook at that, but we've been | ooking at itens what |
guess are 1A through Cin IGM' s mtigation plan. And
those include the dry-ups, the conversions, and
r echar ge.

Have you been asked to or have you done any
analysis with regard to any of the other aspects of
IGM's mtigation plan?

A I"msorry. Aspects other than -- can you
say that again?

Q QG her than the itens that are listed in 1A
through C. In other words, have you done any
cal cul ations or been asked to do any calculations with
regard to the Sandy Pipeline?

A No.
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Q O any of the other itenms nunbered 2

through 9 in their mtigation plan?

A No. We haven't done any anal yses.

MR. MAY: That's all that |'ve got.

Thanks.

THE HEARI NG OFFI CER: M. Lenmon, do you have

guestions of Ms. Sukow?
MR LEMVON. | don't.
THE HEARI NG OFFI CER:  Ckay.

MR, TJ BUDGE: No further questions.

THE HEARI NG OFFI CER. M. Budge?
Thank you, Jennifer.

THE W TNESS: Thank you

THE HEARI NG OFFI CER:  Next w tness?

Thank you.

MR RANDY BUDGE: We'd call Frank Erwin to be

SWOr n.

THE HEARING OFFICER. M. Erwin, raise your

ri ght hand, please.

FRANK CLARENCE ERW N

havi ng been called as a witness by | GM and duly sworn

to tell the truth relating to said cause, testified as

foll ows:

THE HEARI NG OFFI CER:  Thank you. Pl ease be

seat ed.
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DI RECT EXAM NATI ON
BY MR, RANDY BUDCE:

Q Good norning, M. Erw n.

A Good norni ng.

Q Wul d you give us your full name and
address for the record, please.

A Frank Cl arence Erwvin. M address is
711 East Avenue North, Hagerman, | daho.

Q M. Erwin, are you currently serving as the
wat ermaster for the Billingsley Creek area?

A Yes, sSir.

Q And how | ong have you served in that
capacity?

A I wasn't quite prepared for that question.
"Il have to think back. Al nost 20 years.

Q Can you generally descri be what your
responsibilities include with respect to adm nistering
water rights on Billingsley Creek and the tributaries.

A My responsibility includes the nmeasurenent
and reporting, the diversions on Billingsley Creek and
fromtributaries to Billingsley Creek, and in general

the adm nistration of the water rights by priority.
Q And does that adm nistration include the
water rights that arise in what's known as the

Marti n-Curren Tunnel ?
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A Yes, it does.

Q And does it also include the water rights
delivered through what's commonly known as the Curren
Ditch?

A Yes, it does.

Q And are you acquainted with the various
priority dates of all of the water rights on those --
Billingsley Creek and its tributaries?

A | have to explain, | don't have them al
nmenori zed, but I'mfairly well acquainted with them
yes.

Q And is it true that the neasurenent records
that you conpile yourself are reported on an annua
basis to the Departnent?

A The measurenent records?

Q The neasurenent records that you take for
wat er deliveries.

A Yes, they are reported.

Q Wuld it be true that there are many water
rights, irrigation water rights, downstream on
Billingsley Creek that would be senior in priority to
the irrigation rights in the Curren Tunnel ?

A Yes, sir.

Q Is it also true that at no tine have any of
the senior water rights downstreamin Billingsley Creek
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actually curtailed and shut off any irrigation rights
in the Curren Tunnel ?

A I"mgoing to ask you to ask ne that again.

Q Okay. Has there ever been a tine that the
senior irrigation rights on Billingsley Creek have made
a call and told you, as watermaster, M. Erwin, to go
up and shut down the irrigation rights in the Curren
Tunnel ?

A No, there hasn't.

Q And is that because the irrigators
downstream choose to all ocate whatever supplies are
avai | abl e anong t hensel ves?

A At this point intinme they're able to
manage their irrigation needs with what supplies are
avai l able. And that, of course, includes the fact
that -- that very little, if any, irrigation water is
diverted fromthe Curren Tunnel at this point in tine.

Q Let's assune hypothetically that at sone
point in the future that were to change and those
senior rights would make a call on the junior rights in
the Curren Tunnel.

Fol | ow ne on that?
A Uh- huh.
Q If that occurred, as long as there's

15 second-feet of water delivered to the Curren Ditch,
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woul d there be no priority curtailnment at the tunnel,
based on the priority rights as you know t hen?

A I woul d have to check the record. There
may be some downstream senior rights on Billingsley
Creek that would be in a position to denmand that water.

Q But generally during the course of your
actual experience on the ground, as long as there's
15 second-feet in the Curren Ditch, there would be no
reason to curtail the irrigation rights in the Curren
Tunnel ; would that be correct?

A At this point in tinme, yes.

Q I want to ask you a few questions about the
Sandy Pi pe.

| assune you're famliar with that?

A Yes, sir.

Q And you were watermaster at the tine that
pi pe was constructed?

A Yes, sir.

Q And do you observe the operations of the
pi peline in any sense?

A No, | don't.

Q You're not responsible for the delivery of
wat er through the pipeline?

A No, sir.

Q I's ny understandi ng correct that the Sandy
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Pi pel i ne di scharges water into the Curren Ditch?

A It can.

Q And did you observe that to happen at a
time that there's water flow ng through the pipeline
that ends up in the Curren Ditch during the irrigation
season?

A | have observed it. At one particular tine

| can recall when the water for the Curren Ditch was
provided for the entire season, irrigation season, for
the full year. And | believe it was in around 2005,
maybe 2006.

O her than that, | have not observed it.
Either there wasn't any running in when | was there or
there may have sone ran into the Curren Ditch, but |
was not there to observe it.

Q And is that discharge of the Sandy Pipeline
into the Curren Ditch downstream from your measuring
device that you utilize on the Curren Ditch?

A Yes, it is.

Q And so if one were to |look at the reports
of the anpunt of water flowing in the Curren Ditch, it
woul d not reflect anything that m ght be added by the
Sandy Pi peline downstreanf

A That's correct.

Q Do you have avail able there Exhibit 10277
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It should be in that first white book. You know, |
apol ogi ze, 1026, | believe, is the Curren Ditch
nmeasur enents.

Do you have that in front of you
M. Erwin?

A Yes, sSir.

Q And down in the bottomright corner,
think you'll see that that was Exhibit 3 in the
deposition that you gave on March 4th, 2014.

A Yes, sir.

Q So do you recogni ze that?

A Yes, | do.

Q And that appears to be a conpilation of
nmeasurenents on the Curren Ditch covering a period 1995
t hrough 20137

A Yes, sSir.

Q And it reflects four different days that
t hose are neasured?

A Yes.

Q Do you neasure on only those four days, or

is this sone type of a sunmary or conpil ation?

A This chart is a sunmary or a conpil ation.
The actual neasurenents are recorded on a weekly basis
and reported to ne as the watermaster by the | ateral

manager. At this point intime that individual is Bill
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McCarthy. He's enployed by the Buckeye Farns.

| do check that measurenent occasionally,
and just to nmake sure that the individual responsible
for giving ne those neasurenents are reading it
accurately and knows how to convert it in the
conversion chart.

Q Do you know why out of the weekly
nmeasurenents that you take on the Curren Ditch that
those four dates were sel ected?

A Those were sel ected because of a
condensation. The conplete reports were reviewed by ne
prior to the deposition. And to condense it into a
manageable form | just chose the first nonth, the
15th, the fourth nonth, the 15th, those particul ar days
were just chosen because of a random sel ection. No
particul ar reason, just a random sel ection to condense
the chart.

Q Ckay. M. Erwin, are the flow records
shown on those particular dates in each year an actua
neasur enment that woul d have been taken on that
particul ar day, not a weekly or nonthly average?

A They may have been an accurate neasurenent,
dependi ng on what day they were actually taken. The
odds are they were probably an interpol ated neasurenent

in that week prior to and follow ng that neasurenent.
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In other words, if the 15th fell on a Wdnesday and the
| at eral manager takes the readings every Monday

norni ng, then it would have not been the exact
nmeasurenent, no. It would have been an interpol ated
nmeasur enent .

Q By that do you nean it woul d have been an
actual neasurenent closest to the date that's reflected
here?

A Probabl y, yes, uh-huh.

Q But as far as you know, with that
qual i fication the neasurenent records shown on each
year and date are an accurate sumrary or reflection of
the actual neasurenents that are contained in your
records as watermaster?

A Yes, sir.

MR. RANDY BUDGE: We'd offer Exhibit 1026.

MR. HAEMVERLE: | believe it's already in,
Counsel .

MR. RANDY BUDGE: Pardon?

o

BRODY: [t's in as 2003.

3

RANDY BUDGE: Thank you.
So no objection to having it offered both
as our exhibit and yours?

MR. HAEMVERLE: No obj ecti on.

THE HEARI NG OFFI CER: M. Lenmmon, any objection?
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MR, LEMVON:  No.

THE HEARI NG OFFI CER:  Ckay. The docunent that's
mar ked as Exhibit 1026 is received into evidence.

(Exhibit 1026 received.)

Q (BY MR. RANDY BUDGE): M. Erwin, so
| ooki ng at Exhibit 1026, if there were water flow ng
through the Sandy Pipeline into the Curren Ditch, they
woul d not be reflected on this particular exhibit that
you' ve prepared?

A That's right. That's correct.

Q And is ny understanding correct that there
are no nmeasurenents taken by you of the water that
di scharges fromeither into or out of the Sandy
Pi pel i ne?

A That's right.

Q Let's assune hypothetically there was a
shortage in the 15 second-feet of water that you need
to deliver through the Curren Ditch, would it be
possi ble to suppl enent that shortfall by replacenent
wat er via the Sandy Pipeline?

A If the water was avail abl e, yes.

Q And | think you testified earlier that's
never been necessary up until now because those prior
ri ghts downstream have never asked you to shut off or

call out the junior irrigation rights in the tunnel, up
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to now?

A Up to this point, yes.

Q Do you know how | ong the Sandy Pipeline has
been used to supply irrigation water rights?

A No, | don't.

Q Are you aware that the Sandy Pipeline does
in fact supply irrigation water to Butch Morris?

A Yes, | am

Q Is there anyone el se al ong the pipeline
that receive irrigation rights other than M. Mrris?

A | believe the Musser property, possibly
Shady Gove is the sane nane. |'mnot sure exactly
what nane it's under. Either Misser or Shady G ove.
And a gentleman by the nanme of Walt Candy, | believe,
al so gets irrigation water fromthe Sandy Pipeline.

Q And do you know whether M. Morris operates
al so the Candy and the Musser property for irrigation
pur poses?

A | believe he does, yes.

Q I n your opinion, has the use of the Sandy
Pipeline to supply these irrigation rights provided a
benefit to Rangen over the years?

A I''mnot sure | can answer that.

Q Let me rephrase that question. Probably a
poor one. | apol ogize.
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Assum ng that the -- assum ng that these
irrigation rights that you've described of M. Mrris
and Candy and Miusser were not being supplied by the
Sandy Pipeline, would they have the right to have them
delivered out of the Curren Tunnel ?

MR. HAEMVERLE: (bject to foundation to the
extent that the Mussers or Candys have any rights out
of the Sandy Ponds or Pipeline or otherwse. Calls for
a legal conclusion as well.

THE HEARI NG OFFICER  Well, M. Erwin is
famliar with the deliveries of water on Billingsley
Creek and the springs therefrom 1'Il allow himto
answer the question if he knows the answer. Overrul ed.

THE WTNESS: Wuld you pl ease ask the question
agai n?

Q (BY MR RANDY BUDGE): You bet. As |
understand it, there are sone irrigation rights of
Morris and Musser and Candy that would have a right to
take out of the Curren Tunnel.

I s that your understandi ng?

A Yes.

MR. HAEMVERLE: 1'mgoing to object that there's
no facts in the record show ng that the Missers or
Candys have any rights out of the Sandy Ponds.

MR. RANDY BUDGE: | didn't say the Sandy Ponds.
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| said out of the Curren Tunnel.

MR. HAEMVERLE: All right. Wthdraw ny
obj ecti on.

THE HEARI NG OFFI CER:  Ckay.

Q (BY MR RANDY BUDGE): Do you want ne to
rephrase that? You're famliar that there are
irrigation rights in the Curren Tunnel, known as the
Morris the Musser and the Candy rights?

A Yes, | am

Q And is it true that those rights have
priority over the rights of Rangen in the Curren
Tunnel ?

Yes, they do.

Q And if those rights were not being supplied
via the Sandy Pipeline, would they have a right to
divert the water fromthe Curren Tunnel ?

A Only while they're in priority.

Q And that woul d be taking water away from
the junior rights of Rangen if they were diverted?

A That woul d be taking water away fromthe
senior rights in the Curren Dtch.

Q And woul d al so be taking rights away from
Rangen; correct?

A If they were diverting, yes.

Q So to that extent has the Rangen fish
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facility received water and benefit by reason of the
delivery of irrigation rights through the Sandy Ponds?

MR. HAEMVERLE: (bjection to the extent that
there are any delivery or rights out of the Sandy Pond.

MR. RANDY BUDGE: You can have a standing
objection. W'I| stipulate to that.

MR. HAEMVERLE: Okay. Thank you.

THE HEARI NG OFFI CER:  Ckay. You may answer the
guestion, M. Erw n.

THE WTNESS: | would say that Rangen woul d
receive the water. | can't pass judgnment on the
benefit part.

Q (BY MR RANDY BUDGE): Ckay. To your
knowl edge, M. Erwin, has anyone ever objected to the
delivery of wastewater through the Sandy Pi peli ne?

A. By -- | guess.

Q | just neant has sonebody conme to you as
wat ermaster and said there shouldn't be any wastewater
delivered through the Sandy Pipeline, because they
don't have a right or for any other reason?

A Up to this point in time, no.

Q To your know edge, has the Curren Tunne
di versi on ever been cl eaned or nmaintained by anyone,
that you're famliar with?

A In years past | -- |, as a contractor prior
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to ny stint as watermaster, | did perform sone

mai nt enance up there for the previ ous owner of Howard
Morris' property, a gentleman by the nane of Gary
Mont gonery.

And at that particular point in tinme w did
do sone cl eaning and mai ntenance within the pipeline
that was installed at the tine that the Rangen
facility, | believe, was built.

Q And approxi mately when was that work done?
You said it was before your tinme as waternmaster.

A The best | can renenber, it would have been
done in the md-'70s.

Q And do you have any know edge concerni ng
exactly what work was done?

A At the point intime M. Mntgonery hired
nme to actually go up the -- the corrugated netal pipe
that's installed in the tunnel and clean the rock and
debris out of the tunnel that may or may not have been
restricting the water com ng out of the tunnel.

Q So how long did that -- explain exactly
what you did.

A At that point in tine | put on a pair of
irrigation boots and waded up the tunnel and picked the
rocks up and packed them out and tossed them over the

side of the hill.
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Q Did you do all the work yoursel f?
A Yes, | did.
Q And how |l ong did that work take?
A I"mgoing to say the better part of a nice,
hot afternoon in July. It was a refreshing job at that

point in tinme.

Q And how far back in the tunnel did you go?

A Only to the end of the corrugated netal
pi pe that was installed.

Q Wul d that be -- what? -- 40, 50 feet?

A I think approximately 40 foot.

Q And was there a white PVC pipe inside the
corrugated pipe at that point in tine?

A Yes, there was.

Q And did you do -- did it extend into the
tunnel ?

A As far as | know, it extended on into the
tunnel , yes.

Q You didn't go in to see how far?

A No, | didn't.

Q Did you make any attenpt to do any cl eaning
or restoration work beyond the end of the corrugated
pi pe?

A No, | didn't.

Q As a result of your work, were you able to
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det erm ne whether that increased the flow com ng out of
the corrugat ed pipe?

A I think at that particular point intinme it
probably increased the flow com ng out of the pipe and
probably | essened the flow that was running around the
pi pe.

Q Let's assune that a | ack of maintenance was
in fact obstructing flowinto the pipe. You say the
wat er woul d then run around the pipe.

Where would it end up?

A In the particular time in -- at that
particular tinme it would actually bypass the head box
for the irrigation pipes. And that's the reason he had
nme clean the actual corrugated netal pipe is what water
he could keep in that pipe was delivered into the
concrete irrigation box.

Q M. Erwin, if that water ran around the
pi pe and wasn't collected, would it flow out of the
talus slope area and be utilized or be diverted by
Rangen?

A It could have been, yes.

Q And you said the work that you did back in
the ' 70s was requested by one of the irrigation rights?

A Yes.

Q And was their interest in nmaking sure the
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water ended up in the irrigation pipeline and not in
t he downstreamtal us sl ope?

A It -- their intent was for the water to be
able to keep the box that filled the pipelines as ful
as they could to keep what water they could keep com ng
to their farm

Q And absent the cleaning, they m ght not
have that extra water at the box?

A Yes, sSir.

Q After this one event you described that
occurred in 1970, do you know of any cleaning that's
ever occurred in the Curren Tunnel after that tine?

A | don't know.

Q So you wouldn't -- have you been back in
the tunnel since 1970 to see what the condition is?

A No, | haven't.

Q Are you famliar with other tunnels in the
area that have been dug into the aquifer in order to
provi de a supply of water?

MR. HAEMVERLE: (bject to the formof the
question to the formof being dug into the aquifer. |
don't think there's any evidence that that's true in
this case.

MR. RANDY BUDGE: | think the witness can answer

that. | just asked if he was aware of it.
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THE HEARI NG OFFI CER:  Overrul ed.

Go ahead, M. Erw n.

THE W TNESS: Pl ease ask ne again

Q (BY MR. RANDY BUDGE): Yeah. You're
famliar with the Curren Tunnel.

Are you famliar with other tunnels in the
vicinity that are used to supply water?

A I"'mfamliar of their location. |'mnot
real famliar; in other words, | haven't been into very
many of them

Q Okay. Are you aware of cleaning that has
gone on on other tunnels in the vicinity?

A ["'m-- "Il put it this way: |'mpretty
sure -- and | don't renenber how | ong ago, but I'm

pretty sure that there was sonme work done on the
Hoagl and Tunnel to renove debris and to possibly
i nprove the flow at the nmouth of the tunnel.

Just this last wnter | perfornmed a | arge
amount of mai ntenance on the Florence Livestock Spring
Tunnel, and have a little nore to do there to finish
the project.

Q So does that work on the Hoagl and Tunne
you descri bed and the work on the Fl orence Livestock
Tunnel, you said last winter, neaning 2013 or 20147

A The winter of 2013 and ' 14, yes.
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Q  '13/'14. Ckay.

A Yes.

Q And did that work consist primarily of
renmovi ng debris fromthe tunnel itself?

A In the case of the Hoagland Tunnel, | can't
answer for sure because | didn't performthe work. In
the case of the Florence Livestock Tunnel, the only
debris that is being renoved is at the actual nouth or
outflow of the tunnel. And it's fromrock and debris
that's fell into the ditch that carries the water away
fromthe tunnel outside of the area of the tunnel.

Q And what's the reason -- was it the water
users thensel ves that did that work?

A The Little Lateral Users G oup

Association -- and I'lIl put it this way, | own a water
right init -- hired ne to do the work.
Q And you actually did the work on that one?

A Yes, | am uh-huh.

Q And did you observe what the effects of
your cleaning work were on the flow of water fromthe
tunnel ?

A I was not in a position to be able to
nmeasure the exact amounts. But by cleaning the ditch
| eadi ng away fromthe tunnel, it was obvious fromthe

anount of water going over the spillway at the box that
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we had increased the anount of water com ng out the
ditch that provides water to the irrigation box. W
did not, to ny know edge, increase the water com ng out
of the tunnel. W were just able to gather it and get
it into the box.

Q Justin, could you pull up Exhibit 1029.

M. Erwin, 1029 should be in that book.

And t he second page of that, Justin. Maybe
you can bl ow up the note.

M. Erwin, in your book on page 1029, the
second page is a hydrograph, | believe. And you were
asked sone questions about that in your deposition.

Do you renenber?

A Yes, sSir.

Q And what's been blown up on the screen is a
note that's there that tal ks about sonme of the data
bei ng graded as poor due to equi pment probl ens.

And if | recall correctly, in your
deposition you didn't really know anyt hi ng about what
t hose probl ens were?

A No, | don't.

Q And did you receive any information from
the Departnent |ater about what sone of those problens
were that were being referred to by the author of that

not e?
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A | have not, no.
Q Ckay.
A | received that particular note, and that's
all.
MR. RANDY BUDGE: Ckay. W would ask for the --
l et me check. Has 1045 been admitted? | show that was

one that was admtted. Ckay.

MR. TJ BUDCGE: This one is 2045A

MR. RANDY BUDGE: O excuse nme, 2045A. W would
of fer 2045A. And that was the letter that was provided
by the Departnent in response to the questions during
M. Erwin's deposition. The parties had asked for an
explanation fromthe author. And this e-mail was sent
to the parties' counsel in lieu of calling Mchelle
Ri chmand. We'd sinply offer Exhibit 2045A, being a
Departnment record.

MR. HAEMVERLE: No obj ecti on.

THE HEARI NG OFFI CER:  Ckay. The docunent narked
as Exhibit 2045A is received into evidence.

MR. MAY: Director, |I'mjust wondering if --

THE HEARI NG OFFICER.  Ch, sorry. M. Lemon?

MR LEMMON: That's fine.

THE HEARI NG OFFI CER:  Thank you for the
rem nder.

(Exhi bit 2045A received.)
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Q (BY MR RANDY BUDGE): M. Erwin, just one
ot her questi on.

Do you know of any changes that have
occurred recently to address any issues pertaining to
the neasuring device in the Curren Tunnel ?

A I''mnot aware of any, no.

MR. RANDY BUDGE: kay. Thank you very nuch.
That's all the questions | have. Appreciate you
com ng.

THE HEARI NG OFFI CER: Do you plan to
cross-examne M. Erwin, then, M. Haemmerl e?

MR. HAEMVERLE: Yes. Thank you.

THE HEARI NG OFFI CER:  Ckay. Just | ooking for a
| ogi cal place to break, but maybe we can fi nish.

MR. HAEMVERLE: | don't think I"mgoing to take
too long. Director, if you need to break --

THE HEARI NG OFFI CER:  No, |I'mfine.

CROSS- EXAM NATI ON

BY MR. HAEMVERLE

Q Good nmorning, M. Erwn.

A Good nor ni ng.

Q I don't think I have a |l ot of questions to
ask you. | just want to kind of clean up and nake sure

everyone understands exactly what you do.
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M. Erwin, what is your job title?
A I"'mthe watermaster for Water District 36A
Q And in relation to that job, you keep
sonet hing call ed proof reports; correct?
A Yes, | do.
Q Justin, if you could pull up the first page
of Exhibit 209.
Hang on, M. Erw n.

M. Erwin, you have a binder with you

t oday; correct?

A Yes, | do.

Q You have two binders with you today?

A Yes. I'msorry. | forgot to bring themup
to the table.

Q | don't think you necessarily --

A Ckay.

Q Well, M. Erwin, with regard to the
Martin-Curren Tunnel rights and the Curren Ditch
rights, you have two binders; correct?

A Yes.

Q Exhibit 209 is the binder that's rel evant

to the Martin-Curren Tunnel rights under "M scel | aneous
36A rights"; correct?

A Yes.

Q Ckay. So the docunents relative to the
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Martin-Curren Tunnel in Exhibit 209 are contained under
the tab "M scel | aneous 36A rights"?

Yes, they are.

Okay. Pull up the first page of
Exhi bit 210.

M. Erwin, up on the screen there is the
first page of a binder |abeled Exhibit 210.

That contains the Curren Ditch rights;
correct?

A Yes, it does.

Q And we know that because it says so on the
first page; correct?

A Yes.

MR. HAEMVERLE: Garrick, nmy records show t hat
both 209 and 210 have been admtted.

MR. BAXTER  Yes.

MR, RANDY BUDGE: Correct.

Q (BY MR HAEMMVERLE): Now, you are very wel
aware of the Rangen research facility and the Sandy
Ponds and the Curren Ditch; correct, M. Erw n?

A Yes.

Q Coul d you pull up 2074.

M. Erwn, do you recognize Exhibit 20747

A Yes.

Q And did you create Exhibit 20747
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A Yes, | did.

Q And what is -- what do you use 2074 for?

A It's a map of the entire Water District 36A
with ared line on all the distribution systens that
are involved in the admnistration of the water in
District 36A

Q Ckay. The portion that Justin just pulled
up kind of gives you the lay of the |Iand of where the
Sandy Ponds are | ocated, the Sandy Pipeline, and the
Rangen research facility; correct?

A Yes, it is.

Q The Sandy Pipeline, the red line fromthe
ponds in the |lower |eft-hand corner enter into what

appears to be a ditch; correct?

A Yes, it does.

Q Is that ditch in fact the Curren Ditch?
A Yes, it is.

Q A restatenent of the obvious, of course:

The Sandy Pi peline does not convey any direct water to
the Rangen facility; correct?

A That's correct.

Q Ckay. And it would be downstream fromthe
Rangen research facility; correct?

A Yes, it woul d.

Q Where do you neasure -- | think in your
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deposition you nentioned the Curren Ditch weir.

Is that located in close proximty to where
the pipeline enters into the Curren Ditch?

A It's -- the Curren Ditch weir --
neasurenent weir is |ocated just upstream of the
outfl ow of the Sandy Pi peline.

Q Ckay. | know we don't have a good scal e,
but about how far upstreamfromthe pipeline is that?

A I|"mgoing to say approximately 25 feet.

Q Ckay.

A Maybe 30 feet.

Q Now, | think M. Budge asked you sone
certain questions about whether or not you're aware of
the Sandy Pipeline delivery of water rights fromthe
Sandy Ponds.

Are you aware of what water rights are
associ ated with the Sandy Ponds?

A No, |'m not.

Q Ckay. And in fact, at sone point in tinme
you were asked not to administer the Sandy Ponds area;
correct?

A That's correct.

Q So follow ng your orders, you have not done
t hat ?

A That's correct.
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Q Al right. So as you sit here, you can't
testify who in fact owns any of the water rights out of
t he Sandy Ponds?

A No, sir.

Q M. Erwin, you're well aware of the
priority dates out of the Martin-Curren Tunnel and the
Curren Ditch; correct?

A Yes, sir.

Q I think you testified that the earliest
Morris right out of the Martin-Curren Tunnel has a
priority date of October 9th, 18847

A. Yes, sir.

Q There are approximately five water rights
down the Curren Ditch that have senior priority dates;
correct?

A Yes, there is.

Q Can we pull up Exhibit 210 -- 2010.
apol ogi ze. Pull up 2070.

M. Erwin, at the deposition | think we had
you pull out the various senior water rights in the
Curren Ditch to the Murris right.

Do you recall your testinony?

Yes.

And | believe Exhibit 2070 --

Let's go to the 13th page of that.
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M. Erwin, | think you wal ked us al
t hrough the various senior rights to the Murris right.
And | believe that there were five of those rights,
begi nning with water right 36-16831 through -35;
correct?

A Yes.

Q And those water rights total 15 cfs?

A | believe they do, sir.

Q Okay. And to be sure, there's a |lot of
water rights in the Billingsley Creek that are even
senior to these five rights; correct?

A Yes, there is.

Q At | east probably half of the rights in
Billingsley Creek are senior to these rights; correct?
Close to --

A I -- I don't know off the top of mnmy head,
but there are several water rights senior.

Q Alot. Okay. Now, you testified that when
the Curren Ditch weir flows |ess than 15 cfs, the
Martin-Curren Tunnel rights are out of priority;
correct?

A Yes, they are.

Q That's every single irrigation right out of
the Martin-Curren Tunnel; correct?

A. Yes, sir.
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Q That's every single irrigation right owned
by M. Morris; correct?

A Yes.

Q However, that woul d not include Rangen's
nonconsunptive use rights; correct?

A That's right.

Q Ckay. Because they're nonconsunptive?

A Yes, sir.

Q Now, M. Budge went over -- you prepared a
summary, kind of a snapshot of tine over four
particul ar dates that show t he nmeasurenents over the
Curren Ditch weir; correct?

A Yes, sir.

Q There are a | ot of backup docunents for
t hat ?

Yes, there is.

Q Let's pull up Exhibit 2005.

Frank, |'m show ng you what's been marked
as Exhi bit 2005.
Do you recogni ze this docunent?

A Yes, | do.

Q And tell nme what this docunent is.

A That woul d be the annual summary for the
reporting on the neasurenents on the Curren Ditch.

Q And those are -- it looks to nme like those
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are kept on a daily basis.

A We actually get those readings on a weekly
basi s.

Q Weekl y.

A And then as they are entered, from one week
to the next week the conputer interpolates themfor a
daily neasurenment. But we don't take them every day.
W take them once a week.

Q Okay. And the once-a-week neasurenents are
conmpil ed in Exhibit 2005 right there?

A That's -- yes.

Q Ckay. And then let's go to --

My records show 2005 has been adm tted.
Let's go to 2004.
Frank, do you recogni ze Exhibit 20047

A Yes, | do.

Q And that's one of the records you keep?

A That -- that data was conpiled fromthe
previous exhibit. And it's a chart to condense it so
that it's nore usable, | guess, or..

Q | understand. And that's one of the

docunents you keep; correct?
A Yes. It -- | don't necessarily keep it. |
generated it for my own information for this purpose.

Q Ckay. And the purpose was to descri be
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flows over the Curren Ditch weir; correct?

A Yes.

Q Ckay. My records show that 2004 has been
admtted. Let's nove on to 2003.

Frank, what you have before you is
Exhi bit 2003.

And that's the docunent that M. Budge went
over with you?

A Yes.

Q And that reflects that at | east out of, by
ny count, 12 of the last 14 years in July the flows
over the weir have been less than 15 cfs; correct?

A Yes, they have.

Q And M. Budge asked you whether or not you
had to formally curtail the Martin-Curren Tunnel
rights.

Do you recall M. Budge's question?

A Yes, | do.

Q And | think your answer, if | was reading
you correctly, was that you didn't have to formally
curtail the Martin-Curren Tunnel rights because there
wasn't any flows comi ng out of the Martin-Curren
Tunnel ; correct?

A Yes.

MR. RANDY BUDGE: (bject to the question.
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M scharacterizes his testinony.

THE HEARI NG OFFI CER: Wl |, sustained. | don't
recall that testinony, M. Haemmerle. |[|f you can --
MR, HAEMVERLE: 1'IIl restate. It's sinple.

THE HEARI NG OFFI CER:  Thank you.

Q (BY VRR. HAEMVERLE): \When the flows were
| ess than 15 cfs, did you have to formally curtail the
Martin-Curren Tunnel rights?

A No, | didn't.

Q And why is that?

A There -- at the particular point in tine,
they weren't being diverted.

Q Al right. And to be sure, a lot of tines
the flows out of the Martin-Curren Tunnel, as you
understand it, are m nimal?

A Yes, they are.

Q | believe the tunnel neasurenents prepared
by the Departnent of Water Resources show, for exanple,
in 2013 that the flows out of the Martin-Curren Tunne
were just over 1 cfs from May through August; correct?

A | believe they were, yes.

Q Ckay. So there was not nuch to curtai
there, is there?

A No, sir.

Q | think during your deposition or during
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M. Budge's testinony you tal ked about whether or not
ot her downstreamditch users had filed water calls.
And | think your testinony was they had
been getting al ong; correct?
A That's correct.

Q And you're al ways part of those

conversations with the senior users, | take it?
A Yes.
Q In particular, the 15 -- or the five users

that you testified to?

A Yes.

Q Is it fair to say that their ability to
work it out with these di mnishing fl ows becones harder
and harder every single year?

A Yes, it does.

Q Do you expect in future years that they'l|
be able to work out those problens getting the
continuing declining flows?

MR. RANDY BUDGE: (bjection. Calls for
specul ati on.

THE HEARI NG OFFICER: He is the waternmaster and
has significant experience. Overrul ed.

Q (BY MR HAEMMERLE): You can answer the
question, Frank, if you know.

A. | believe in the future there will be nore
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priority cuts on Billingsley Creek.

Q Whi ch woul d then necessitate sone action
anongst the particular five water users we discussed;
correct?

A Very likely, yes.

Q Okay. So you anticipate that there wll be
a water call in Billingsley Creek; correct?

A Yes, | do.

Q And that water call would naturally inpact
the five senior users making up the 15 cfs; correct?

A I think it woul d.

Q Now, M. Erwin, you' re aware of a water

right application that 1GM filed for the so-called
Rangen tal us sl ope.
Do you recall that?

A I'mfamliar with it alittle.

Q And in fact, you filed a protest to that
water right; correct?

A Yes, | -- 1 didn't file a protest to it. |
made a comment to it as a waternmaster

Q Ckay. And you understand that that will be
done in a whol e separate forum other than this one here
today; correct?

A Yes.

MR. HAEMVERLE: Thank you, M. Erw n.
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Appreciate it.
THE HEARI NG OFFI CER. M. Lenmon, questions for
M. Erw n?
MR. LEMMON: No questi ons.
THE HEARI NG OFFI CER:  Your chance to grill the
wat ermaster, and you're passing it up.
M. Budge, redirect?

MR. RANDY BUDGE: Thank you.

REDI RECT EXAM NATI ON
BY MR RANDY BUDGE:

Q M. Erwin, you answered a question about
the Sandy Pond adm ni stration, and you said you were
ordered not to admnister it. So nmy understanding is
that's just not part of the area that you' re supposed
to adm ni ster water.

A I would phrase it this way: The |ands
being irrigated by the Sandy Ponds are within the Water
District of 36A.

Q Ckay.

A At the particular point in tinme that the
ponds and the pipeline was built, the Director of the
Departnment of Water Resources at that point in tine
gave nme no authority or instruction to nonitor any of

the water going into or out of the Sandy Ponds.
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Q Wo was -- that's all | wanted to find out,
who t hat person was.

A That was M. Karl Dreher.

Q Dreher. GOkay. And at that tinme he served
as the Director of the Departnent, and woul d be your
boss as such?

A He was ny boss, yes, sir.

Q M. Haemmerl e asked you a question about
the adm nistration of the Martin-Curren Tunne
irrigation rights. And you gave a response that you
didn't have to curtail themdue to a call downstream

I s that because those rights were being

supplied by the Sandy Pond at the tine?

A | believe they were at that tine, yes.
Q And you al so nmentioned that you anticipate
a water call, a priority admnistration at sone point

on Billingsley Creek.
Wuld that be out two to three years, is
your estinate?

A It was suggested at the |ast annual Water
District nmeeting that the waternmaster prepare a short
synopsi s of how the water may or nay not need to be
adm nistrated on the |lower end of Billingsley Creek
this com ng year.

And | did not performthat task due to the
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fact that | think we can get by this year with what
water is available. | think next year at the annual
neeting it will be a hot itemfor discussion.

Q And | noted in your deposition you nmade a
coment that you expected that in the next two to three
years in the future?

A Yes, | do.

Q That woul d be your best estimate, in the
next two to three years, not this irrigation season?

A Yes, sir.

Q You nmade sone -- you provided sone
testinony regardi ng sone senior rights on Billingsley
Creek downstream

Were are they | ocated, when you were
referring to senior rights on Billingsley Creek?

A | think the majority of them would be
| ocated at probably the four to five nmjor diversions
down near H ghway 30.

Q Are there other inflows to Billingsley
Creek below the Curren Ditch that would supply sone of
t hose downstream senior rights?

A Yes, there is.

Q And are those fromvarious tributary

springs and streans?

A Yes. Yes, they are.
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Q So it's possible that those downstream
rights would be filled from sources other than -- that
cane into Billingsley Creek downstreamfromthe Curren
D tch diversion?

A It's very likely sonme of those other
tributaries would be curtailed, yes, or the diversions
fromthe tributaries would be curtail ed.

Q O those prior irrigation rights downstream
on Billingsley Creek, have they ever called for
regul ati on against the Curren Ditch rights?

A Not to this -- not to this point in tine.

Q And | think you testified previously they'd
never called for regulation against the irrigation
rights in the Curren Tunnel either?

A No, they haven't.

Q You're famliar with the cease-and-desi st
order that was issued by the Director that prevented
Rangen from diverting any water other than the Curren
Tunnel ?

A Yes, sir.

Q And to your know edge, has that been
conplied with by Rangen?

A I think the order was stayed or rescinded.
["mnot sure. | was told not to curtail it at that

point in tinme.
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Q The curtail ment order agai nst groundwat er
users was stayed. But let ne just go back and ask you
what you know.

Have you had any di scussions wi th Rangen
about conplying with the cease-and-desist order and to
stop diverting any water, other than fromthe Curren
Tunnel ?

MR. HAEMVERLE: Counsel, ['Il tell you as a
matter of fact that order has been stayed.

MR. RANDY BUDGE: |Is that in a proceedi ng ot her
than this one?

MR. HAEMVERLE: It was in the cease-and-desi st
pr oceedi ng.

MR. RANDY BUDGE: What was the basis of that?

THE HEARI NG OFFI CER:  Maybe we can have this
di scussi on out si de.

MR. HAEMVERLE: Let's go off. Let's go off the
record now.

THE HEARI NG OFFICER: Wl |, either that or --
you know, M. Erwin can answer the question. But I
think the colloquy that we're engaged in is probably
not a proper one right now.

MR. HAEMVERLE: That's fi ne.

THE HEARING OFFICER:  |If you want to pursue it
wth M. --
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MR. HAEMVERLE: | was just telling himso he
knew. Evidently he doesn't.

THE HEARI NG OFFICER: | f you want to pursue this
line of questioning wth M. Erwin, that's fine.

MR. RANDY BUDGE: | have a coupl e questions.

Q So to your know edge, there's not been any
cease of diversions by Rangen from sources outside of
the Curren Tunnel ?

A | don't believe so, no.

Q Do you know anyt hi ng about the agreenent

that Rangen nmade that allowed themto continue to
recei ve water despite the cease-and-desist order that
was issued January 30t h?

A No, | don't.

Q You weren't part of those proceedi ngs?

A No, | wasn't.

MR, RANDY BUDGE: No further questions.

THE HEARI NG OFFI CER:  Ckay.

MR, RANDY BUDGE: | would like to go off the
record.

THE HEARI NG OFFI CER  Ckay. That's fine. Let's
go of f for a mnute.

(Di scussion.)
THE HEARI NG OFFI CER We're recordi ng agai n.

M . Budge, do you have further questions
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for the w tness?

MR. RANDY BUDGE: No questions. Thank you very
much, M. Erw n.

THE HEARI NG OFFI CER:  Ckay. Recross,
M. Haemmerl| e?

MR. HAEMVERLE: Thank you.

RECROSS- EXAM NATI ON
BY MR HAEMMERLE:

Q M. Erwi n, you understand that when fl ows
over the Curren Ditch weir are less than 15 cfs the
Martin-Curren Tunnel rights are operating out of
priority; correct? There's not enough water?

A Yes.

MR. HAEMVERLE: No further questions.

THE HEARI NG OFFI CER.  Ckay. M. Lemmon?

MR. LEMMON: No questi ons.

THE HEARING OFFICER.  All right. Let's take our
m dnor ni ng break, and we'll conme back at about ten to
the hour, ten to 11:00. Thanks.

(Recess.)

THE HEARI NG OFFI CER° We're back on the record
after a m dnorning break.

And as just a procedural matter, the

deposition by Al an Hansten has been marked as
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Exhibit -- what is it? -- 20767

MR. BAXTER | think that's correct, sir.

THE HEARI NG OFFICER: And it, again, is received
into evidence by stipulation of the parties, and w |
substitute for M. Hansten's testinmony in this
contested case.

Ckay. Wth that procedural clarification,
TJ, call the next w tness.
MR. TJ BUDGE: Yeah. And while we're at it,
M. Director, I'll just point out that along with
M. Hansten's deposition transcript Exhibits 2023
t hrough 2030 were al so admtted by stipulation. Those
were the deposition exhibits fromhis deposition.

THE HEARI NG OFFI CER:  So noted. Ckay.

M5. McHUGH M. Director, may | speak?

THE HEARI NG OFFI CER:  Yes.

M5. McHUGH: Candi ce McHugh. And | just wanted
to make record that | amhere representing M. Mrris
as a witness. He's been called by both parti es.
expect that both parties have direct exanination of him
and potential cross-exam nation.

But to the extent that | am here to protect
his interests, | nmay be entering objections or
dependi ng on where the cross-exam nations or the

exam nation goes. But | just wanted to nake a record
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for your purpose.
THE HEARI NG OFFI CER  Ckay. Thank you.
MR TJ BUDGE: Has M. Mrris been sworn?
THE HEARI NG OFFI CER:  No.
MR TJ BUDGE: Ckay.
THE HEARI NG OFFICER  So, M. Morris, if you

will stand, please. Raise your right hand.

HOMRD BUTCH MORRI S,
havi ng been called as a witness by | GM and duly sworn
to tell the truth relating to said cause, testified as

foll ows:

THE HEARI NG OFFI CER:  Thank you. Pl ease be
seat ed.

M . Budge, you may exam ne.

DI RECT EXAM NATI ON
BY MR TJ BUDGE:
Q M. Morris, thanks for being here today.
Wul d you pl ease begin by stating your nane
and spelling your |ast nane for the record.
A Howard Butch Murris. M |ast nane
Mo-r-r-i-s.

Q Ckay. | understand you commonly go by
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"Butch"; is that right?

Yes.

Do you mind if | call you "Butch" today?

That woul d be perfect.

But ch, | understand you're a farner.

| am

Where do you farnf

Goodi ng County, 6200 acres.

o > O » O > O P

Is that surface water or groundwater, or
sone of both?

A Ever yt hi ng.

Q Ckay. This case today is about some water
rights fromthe Martin-Curren Tunnel. And it in part
involves irrigation of sone |and near the tunnel that
understand you farm 1'd like to have you look in
those green binders in front of you and find the
exhi bit marked 1049.

Do you recogni ze this docunent?
A Yes, | do.
Q This is a table of water rights fromthe

Martin-Curren Tunnel, and | believe we reviewed these

at your deposition; is that right?
A Yes.
Q | see sone of these water rights have the

name "Morris" next to them
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Are those water rights that you own?
A Correct.
Q And | understand you irrigate sonme farnl and
that these rights pertain to; is that right?
A Yes.
Q | understand you also irrigate sone | and

that has other Martin-Curren Tunnel water rights
attached to it; is that correct?

A Yes.

Q Can you tell ne which water rights are
associated wth the other land that you farm

A Well, the Musser right irrigates the
205 acres that | farmfor them And then the Candy
right irrigates the acreage that | farmfor them

Q Ckay. Let ne have you find
Exhi bit No. 1069.

A 10697

Q Yes, 1-0-6-9. This is an aerial or
satel lite phot ograph of what appears to be sone
farm and.

And ny recollection is you provided this

during your deposition; is that right?

A Yes, | did.

Q Is this a map that you keep in the course

of your farm ng operations?
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A It is.

Q And does this depict sonme of the [ and that
has water rights fromthe Martin-Curren Tunne
appurtenant to it?

A It includes all the |and.

MR TJ BUDGE: |I'd offer Exhibit 1069 into
evi dence.

MR. HAEMVERLE: No obj ecti on.

THE HEARI NG OFFI CER  Ckay. M. Lemmon?

MR. LEMMON: No objecti on.

THE HEARI NG OFFI CER.  The docunent marked as
Exhi bit 1069 is received into evidence.

(Exhi bit 1069 received.)

Q (BY VR TJ BUDGE): Ckay. Then if you'l
turn the page to Exhibit 1070. This is also part of
the map that you brought wth you to your deposition
exhi bit.

And does this also reflect |land that you
farmin this sanme vicinity as the land identified in
Exhi bit 10697

A Yes. It's the southern portion of the
Morris property and al so shows the water diversion.

Q And | see in the kind of upper right-hand
portion of that it |ooks |ike sone bodies of water.

Are those the Sandy Ponds?
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A Yes.
MR TJ BUDGE: | would offer Exhibit 1070.

THE HEARI NG OFFI CER: M. Haemmerl e?

MR. HAEMVERLE: No obj ecti on.

THE HEARI NG OFFI CER: M. Lemmon?

MR. LEMMON: No objection.

THE HEARI NG OFFI CER  The docunent marked as
Exhi bit 1070 is received into evidence.

(Exhibit 1070 received.)

Q (BY MR TJ BUDGE): GCkay. M. Mrris, 1'd
i ke to ask you sone questions about sone of the
features identified on these maps. Let's first turnto
the map identified as Exhibit 1069. There are sone
handwiting on this map.

Is that your handwriting?

A I[t's ny wfe's.

Q Ckay. And you're famliar with the
features that she has marked on this map?

A Yes.

Q And so if you | ook in the upper |eft-hand
corner, it looks |like there's a Martin-Curren Tunnel,
an "X" for the Martin-Curren Tunnel; is that right?

A Correct.

Q And to your know edge, is that a pretty

good approxi mation of the location of the tunnel?
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A Yes.

Q And then you'll see a straight |ine |eading
at an angle towards the bottomright hand fromthe
Curren Tunnel. And it's labeled "Murris Pipeline from
Curren Tunnel ."

Expl ai n what pipeline that refers to.

A That's the delivery pipeline fromthe
Martin-Curren Tunnel delivered to the box, the cenent
box where the punps are | ocated.

Q Ckay. So it looks like that pipeline
angles and then it nmakes a bend to the -- that's
probably to the west, but towards the cenent box.

And is that the pipeline that you use or
can use to divert your irrigation rights fromthe
Martin-Curren Tunnel ?

A It is.

Q Do you al so have the ability to divert the
Candy or Miusser water rights fromthe Curren Tunne
t hrough that water pipe?

A Correct.

Q And then you said at |least to a cenent box.
And | can see that you' ve nmarked "cenent box" on this
map.

Explain to ne what's in that cenent box and

what you do with water once it gets there.
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A Well, of course it's connected to the Sandy
Pi peline. And the Candys have a 25-horsepower punp in
t he sout heast corner. | have a -- excuse ne, a
40- hor sepower punp in the southwest corner. And then
there's a pipeline that's connected to it that |eads
down to the Musser punp.

Q Okay. |Is the pipeline identified as the
Morris Pipeline, is that operational today?

A It is.

Q You maintain it?

A Yes.

Q And you could take water fromthat pipeline
this sumer if you needed to?

A Yes.

Q Ckay. You referred to the Sandy Pi pe, and
there's been a lot of testinony about that. But I'd
like to just point it out for the record. And let's
start by beginning at the Sandy Ponds, which are shown
on the next exhibit, 1070. It looks like there's three
ponds there, and there's been sone di scussion.

The | argest pond towards the upper portion
of the map, is that what is commonly referred to as the
upper pond?

A Yeah. | call it No. 3.

Q No. 3?
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A But it is the upper pond.

Q Ckay. And then there's the pond in the
m ddl e that the Sandy Pipe diverts out of.

What do you call that pond?

A No. 2.

Q Have you heard others refer to that as the
m ddl e pond?

A No.

Q Okay. You call that No. 2. And then | see
you' ve got marked a third pond further west bel ow pond
No. 2.

| presune that's pond No. 17?

A Correct.

Q And the Sandy Pipe diverts out of what you
call pond No. 2 and runs in kind of a north or
nort hwest direction.

And then if we | ook back on Exhibit 1069,
we see it picking back up on this other map; is that
right?

A Correct.

Q Ckay. So just to be clear on the record,
the Sandy Pipe transports water from pond No. 2 to the
cenment box that you were discussing earlier?

A That's correct.

Q And water that's diverted into the cenent
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box through the Sandy Pipe can then be punped out of
your punp, the Candy punp, or the Miusser punp?

A That's correct.

Q | also see a portion of the Sandy Pipe
going fromthe cenent box to the Curren Tunnel.

A The Curren Ditch.

Q Excuse ne, the Curren Ditch.

How i s that pipe used?

A It's excess overflow water.

Q Ckay. Do you know when the Sandy Pi pe was
i nstal | ed?

A 2003.

Q Were you farmng this property at that
time?

A Yes, | was.

Q Have you used water fromthe Sandy Pipe to
farmthis property every year since 2003?

A Yes, | have.

Q Coul d you pl ease identify on these naps

which land is irrigated fromthe Sandy Pipe. And let's
start with Exhibit 1069, the one that's up there now on
t he screen.

A Wel |, just adjacent to the box there's
Morris 75 acres. And farther to the south, which is to

the right, is the Morris 130.
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Q Do you know what | think m ght be best: Do
you have an extra copy?

MR. HAEMVERLE: W have one this tine. Do you
want to use it?

MR. TJ BUDGE: Does anybody have a copy we coul d
just have himdraw wth a marker on?

MR. MAY: | don't have a hard copy. W have a
poi nter he can point wth.

MR TJ BUDGE: |f nobody objects, I'll have him
mark the original Exhibit 1069.

MR. HAEMVERLE: | don't object to that. Then
we'l | substitute it.

Q (BY MR TJ BUDGE): M. Mrris, |I'm handing
you a Sharpie. And |I'd just |ike to have you outline
on Exhibit 1069, and then on Exhibit 1070, the | and
that you irrigate out of the Sandy Pipe.

A (The witness conplies.)

Q Ckay. Hold tight. You've just circled one
portion of the land on the right side of Exhibit 1069.

Do you have a nanme for that portion of
| and?

A Morris 130.

Q WIIl you just wite "Morris 130" with that
mar ker so that we can identify that piece.

A (The witness conplies.)
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Q Is there any other land you irrigate from
the Sandy Pi pe on Exhibit 10697?

A You know, | made a m stake here. This is
t he Sandy Ponds, this 130 (indicating).

Q Ckay. So --

MR. HAEMVERLE: Sorry, TJ, if | may interrupt.
When you go through the witness, can you have him
identify what the 130 or the 75 nean? | assune it's
acres, but...

MR, TJ BUDGE: Yeah, we'll get to that. So he's
identified that as a nane for the piece he's farned.

Q M. Morris, so | understand, the parcel you
identified as Morris 130, you just nentioned that that
isirrigated wwth water fromthe Sandy Ponds but that
it does not actually cone out of the Sandy Pipeline; is
that right?

A Correct.

Q Ckay. 1'll ask you sonme other questions
about that later. So the Mdrris 130 is not irrigated
fromthe Sandy Pipe, but it does obtain water fromthe
Sandy Ponds.

Coul d you next identify the property that
isirrigated with water fromthe Sandy Pi pe.

A (The witness conplies.)

Q Ckay. You've now circled a piece of ground
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that has within it some handwiting that says "Mrris
75-acre farm™
That's farm and you own?
A Correct.
Q Ckay. |Is there any other land you irrigate
fromthis?
A There's approximately 4 acres at the Candy
property.
Q Please circle that 4 acres.
A (The witness conplies.)
Q Okay. And that 4 acres, I'll note for the

record, is near the Martin-Curren Tunnel, and there's
al ready handwiting on the map on Exhibit 1069 t hat
says "Candy" identifying that 4 acres.

Is there any other land you irrigate from
the Sandy Pipe?

A And that's Candy 21 acres (indicating).

Q For the record, M. Mrris has circled a
parcel of farm and near the Rangen fish hatchery that
was previously |abeled "Candy 25-acre farm"

Is there anything el se?

A And that's the Musser 205 acres
(i ndicating).

Q Okay. And that's identified as such on the

map.
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Is there anything el se?
No.
Great. Thank you.
If we turn to Exhibit 1070, is part of the
Morris 130 depicted on this map? You can just say
"yes" or "no."
A Yes.
Q WI 1l you please outline the portion of the

Morris 130 that's irrigated out of the Sandy Ponds
that's shown on Exhibit 10707

A (The witness conplies.)

Q Ckay. |Is there any other land that's
irrigated with water fromthe Sandy Ponds that has not
been outlined on either of these two exhibits?

A No.

Q Al'l right. Thank you

MR HAEMVERLE: WAit a mnute, TJ. He marked on
that exhibit.

Q (BY VR TJ BUDGE): You keep this one.

| don't have any further questions for you,
M. Mrris, regarding the land you irrigate fromthe
Sandy Pi pe, other than to ask you whet her you've
occasionally used water fromthe Martin-Curren Tunnel
toirrigate any of these lands in recent years?

A I have on occasi on opened up the val ve and
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turned water into the cenent box and irrigated with
Martin-Curren water.

Q Ckay. Do you view the water that you use
fromthe Sandy Ponds as a suppl enental water source to
your Curren Tunnel water rights?

A Correct.

Q And does your use of water fromthe Sandy
Ponds benefit other water users?

A Yes. | believe that the water that | don't
divert fromthe Martin-Curren Tunnel ends up in the
Martin-Curren Ditch and on down.

Q Ckay. You nentioned during your deposition
that you viewed your use of water fromthe Sandy Pipe
and the Sandy Ponds as al so providing sone mtigation
benefit.

Coul d you explain that.

A Well, by not -- by not diverting the water
fromthe Martin-Curren Tunnel, it's -- Rangen uses it.

And like | said, it ends up down the Martin-Curren
Ditch. Really |I don't know what el se to say, other
than | think it benefits those other users.
Q Yeah, | think that's just fine.
Let me switch gears a little bit and ask
you about the Sandy Ponds.

How | ong have you been farm ng property
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that we've been | ooking at in Exhibits 1069 and 1070?

A Si nce 1979.

Q Were you around, then, when the Sandy Ponds
wer e constructed?

A Yes.

Q When was that?

A | believe it was a year or two prior to
2003.

Q There was sone di scussi on yesterday, and

you weren't here, about water fromthe Sandy Ponds
| eaking into the aquifer. W sonetines call that
recharge into the aquifer

Do you have any experience that would | ead
you to believe there's water |eaking fromthe ponds
into the aquifer?

MR. HAEMVERLE: (bjection. Foundation, beyond
the scope of this w tness' expertise.

THE HEARI NG OFFI CER°  Overruled. |f he has sone
personal observation. He's been there, has had the
opportunity to observe.

THE WTNESS: Well, two years ago when water was
turned into the North Side Canal water as recharge or
suppl enental recharge water, any water that ended up at
the Sandy Ponds | diverted to our recharge site,

probably in the nei ghborhood of 25 cfs, 20 to 25 cfs
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for approxi mately a nonth.

There's incidental recharge in the big
ponds, all three ponds. | have to have around 14 cfs
to supplenent ny 8 1/2 cfs that | irrigate with to keep
a level flowinto the ponds.

Q (BY VR TJ BUDGE): Okay. Let ne ask a few
foll owup questions. You said you divert some water
fromthe Sandy Ponds into a recharge site.

Is that site depicted on Exhibit 10707

A Yes, it is.

Q Where is that?

A It's to the left of the No. 3 pond.

Q Ckay.

A VWhi ch woul d be north.

Q I'"'mgoing to hand you this marker again and
ask you to circle what you referred to as the recharge
site. And right next to it wite the words "Recharge
site."

A (The witness conplies.)

Q What year was it you nentioned you were
di verting water into the recharge site?

A I think it was 2010.

Q And you nentioned you were diverting

25 cfs; is that right?

A. An estinmate of m ne.
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Q Al'l right. Roughly 25 cfs. For how | ong?

Approxi mately 30 days.

Now, you referred to that as a recharge
site.

Was t hat because that place is particularly
adept at taking water, or has it been devel oped in sone
way? O why do you call it a recharge site?

A Well, | started the managenent of the ponds
here about six years ago. And it had al ready been
devel oped. So | basically just went out -- when there
was excess water, | would put it over there, fill the
ponds up, and divert it out of No. 1 pond into that
recharge site.

Q Ckay. And then you al so nentioned there's
recharge -- incidental recharge fromthe other ponds as
well. And you testified that it takes 14 1/2 cfs to
get 8 out of your diversions. And | want to tal k about
that maybe in reverse order

The 8 second-feet that you divert fromthe
Sandy Ponds, is all of that diverted through the Sandy
Pi pe?

A No. About 6 cfs is diverted out of the
Sandy Pi pe.

Q Ckay. You divert about 6 cfs through the

Sandy Pipe to irrigate those |ands that you had marked
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earlier as being irrigated fromthe pipe?
A Yes. The Morris 75, the Candy, and the
Musser 205 acres.
Q And the other 2 second-feet, where is that
di verted?
A It's out of the No. 3 pond and goes down

the North Side wastewater ditch to a punp that | have
t here.

Q So | ooking at Exhibit 1070, | can see
what's marked as "North Side wastewater ditch" just
bel ow the No. 3 pond.

Is there a headgate in the No. 3 pond that
allows you to divert water at that |ocation?

A There is.

Q And then you punp it where it's marked
"Morris 75-horsepower punp"?

A Correct.

Q When do you begin irrigating typically out
of the Sandy Pipe?

A Dependi ng on the crops. But sonewhere --
if it's corn, generally around the first of June. |If
it's wheat, it mght be a nonth earlier.

Q Ckay. So it sounds |like the May to June
time frame is typically when you begin irrigating?

A. Correct.
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Q And when do you stop irrigating at the end
of the irrigation season?

A Around the 15th of Cctober. If it's all
corn, maybe around the 1st to the 10th of Septenber.
Dependi ng on the cropping.

Q Ckay. And you nentioned you' ve been
managi ng the ponds for the last six years or so?

A | have.

Q Do you know who owns the ponds?

A The punpers.

Q Ckay.

A I think it's North Snake.

Q And when you say you' ve been managi ng t hem
is that an agreenent you've had with the punpers, North
Snake G oundwater District?

A Yes, a verbal agreenent.

Q And by "managenent," what do you nean?

A Well, I can -- when |'"musing water or if |
need to store water, | can do that. |If | need to
divert it into the recharge site, | can do that. |If |
need to drop it on down into Martin-Curren Ditch, | do

that, depending on ny source of water and how nuch
water | have at the tine.
Q Ckay. So you're taking the water that

comes into the pond and regul ating where it goes out,
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essential ly?

A That's right.

Q And you nentioned that it takes at |east
14 1/2 or it takes about 14 1/2 second-feet comng in
for you to be able to take your 8 second-feet coning
out for irrigation?

A That's correct.

Q And is that what |led you to your concl usion
that there's water coming in that's seeping into the
ground?

A Correct.

Q Let nme have you turn in the exhibit binder
to Exhibit 1016. This is a docunent titled "Menorandum
Agreenent." W discussed this at your deposition.

And this is an agreenent | understand
bet ween you and North Snake G oundwater District; is
that right?

A Correct.

Q Yesterday M. Lynn Carl quist, who testified
on behal f of the North Snake G oundwater District,
expl ained that this agreenent sinply nenorialized the
oral agreenment you've had with North Snake G oundwat er
District for a nunber of years.

Wul d you agree with that assessnent?

A. | woul d.
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Q And if you look in the second paragraph
there's a nunber of water right nunbers identified as
the Morris rights.

These are the sane water right nunbers that
we di scussed earlier when we were | ooking at
Exhi bit 1049, which is the table of Martin-Curren
Tunnel rights; is that right?

A Correct.

Q And so your use of water fromthe Sandy
Pipe allows you to |l et these water rights discharge
fromthe tunnel and run down Billingsley Creek for
Rangen and ot hers.

I's ny understanding of that right?

A Correct.

Q And you also irrigate the Musser and Candy
property out of the Sandy Pipe as well?

A Yes, | do.

Q So their water rights could also run down
Billingsley Creek for the benefit of others; is that
right?

A Correct, other than there is a small anount
that Walt continues to use in his yard.

Q Wt Candy?

A Walt Candy.

Q He takes a small anobunt of water fromthe
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t unnel

trees.

for his yard?

A To irrigate his yard and some trees, fruit

Q Ckay. Do you know how | arge his yard is?
A Maybe a hal f acre, everything included.

Okay. Let nme have you turn again to

Exhi bit 1049, which is that table of water rights from

the Martin-Curren Tunnel. There is a Musser water

right,

wat er right No. 36-102, that includes water for

stock water. And ny understanding is that groundwater

punpers put in a stock water well for Misser so they

didn't have to take water fromthe tunnel for this

wat er right.
Are you famliar with that well?
Yes, | am
Q And is it also your understanding that the
punpers put this well in to enable Misser to water

i vestock without taking water fromthe tunnel ?

A They di d.

Q Do you know how many cattle Misser serves

wth this well?

A | woul d say approxi nmately 500.
Q Are these dairy cattle or beef cattle?
A Dairy heifers.

Q Dairy heifers. Do they keep these cows
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there year-round, then?

A Yes.

Q Ckay. And then just a few nore questions,
M. Mrris.

| understand that you have water rights
fromthe Hoagl and Tunnel .

A Correct.

Q Wiere is the Hoagl and Tunnel in relation to
the Martin-Curren Tunnel ?

A If you follow the curvature of the
hillside, it's approximately about 1 mle right above
the Bill Jones Fish Hatchery.

Q So it's north of the Martin-Curren Tunnel ?

A Yes.

MR. HAEMVERLE: Director, I'mgoing to | odge an
objection to any testinony about the Hoagland Tunnel,
given, | think, your prior order that you said that's a
whol e separate proceedi ng, separate mtigation
proceeding. So -- I'msorry, wthdraw ny...

THE HEARI NG OFFI CER: You wi t hdraw t he
objection, M. Haemmerle? 1Is it wthdrawn, or not?

MR. HAEMVERLE: | withdrew ny objection.

THE HEARI NG OFFI CER  Ckay. Thank you.

M. Budge.
Q (BY MR TJ BUDGE): GCkay. | believe that
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t he question was whet her you have water rights out of
t he Hoagl and Tunnel .

A | do.

Q Are those irrigation water rights?

A Correct.

Q Do you use water fromthe Hoagl and Tunne
to irrigate?

A | do.

Q Have you ever engaged in cleaning the
Hoagl and Tunnel ?

A | have.

How often do you do that?

A Annual | y.

Q And what does that cleaning consist of?

A Basically, cleaning the cinders, and every
now and then the hillside kind of falls down and bl ocks
the water, and cleaning that all up.

Q When you say "the cinders," what are you
referring to?

A The cinders that are conmng out with the
water, and they'll collect right there where that --

the rocks or dirt has fallen and nmake it a snmall dam
Q Ckay. So you're essentially cleaning
debris out of the tunnel that may inpede the flow of

wat er ?
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A Just have a free-flow ng stream com ng out.

Q Does that result in additional water
di scharging fromthat tunnel?

A Yes. Last year anongst the users you were
wi th about 40 inches short of filling everybody's
needs. We cleaned the tunnel last year. And it
basically cleaned -- furni shes everybody's needs, and
gave us about 2 cfs of water extra.

Q Ckay. So 2 cfs plus 40 inches --

A That's right.

-- roughly?
Al right. And there's debris falling in
the tunnel every year, it sounds |ike?

A Pretty much, on the outside of the tunnel.
And then things comng fromw thin the tunnel, the
ci nders.

MR TJ BUDGE: Ckay. | don't have any further
guestions. Thank you.

THE HEARI NG OFFI CER  Ckay. Wio will be
cross-exam ning? M. Haemmerle?

M5. McHUGH M. Director, can | ask a question
of M. Haemmerle, just as far as will this include both
his cross-exam nation and his direct exam nation of
M. Morris?

MR. HAEMVERLE: |'m goi ng on pure
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cross-exam nation right now.

M5. McHUGH Ckay. And are you intending to
call himin your direct case as well?

MR. HAEMVERLE: No.

M5. MHUGH COkay. So this is it? That's all |
want ed to know.

MR. HAEMVERLE: Director, if we can, | think, do
sone housecleaning. | think M. Mrris drew on what
was marked as Exhibit 1069.

THE HEARI NG OFFI CER And -70, | think.

MR. HAEMMVERLE: |f we can have those marked as
1069A and 1070A, and I'd offer both of these exhibits.

THE HEARI NG OFFICER Do we need to remark them
or can we just --

MR TJ BUDGE: So what you're asking is to add
an unmar ked copy of those exhibits, so we've got both
the marked copy and an unmarked copy?

MR. HAEMVERLE: The unmarked one is offered by
you as 10609.

MR TJ BUDGE: That would be fine. | don't

thi nk we have an unmarked copy with us, but we can
provide into the record --
MR. HAEMVERLE: It's already in the record --
MR, TJ BUDGE: What?

MR. HAEMVERLE: -- | believe.
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MR. TJ BUDGE: That's the official copy right
there, and that's all we've got.

MR HAEMVERLE: All's I'"msaying, Drector, is
if we can have these remarked as 1069A and 1070A.

THE HEARI NG OFFICER: |Is there a need to have
both of themin, or can't we just substitute these as
the 106- --

MR, HAEMVERLE: |I'mwlling to substitute as
well. Any way that works best for you.

THE HEARI NG OFFI CER:  Can we say these are
anmended 1069 and 1070 and accept theminto the record,
M. Haemmerl e?

MR, HAEMVERLE: |'m happy to do that.

MR. MAY: |If you do want unmarked copies, we've
got sone right here.

THE HEARI NG OFFI CER:  But | don't know how
i nportant the unmarked copies are. | don't know that
we need both of themin.

MR TJ BUDGE: Yeah, I'mfine with just the
mar ked copi es.

THE HEARI NG OFFI CER:.  Ckay. So why don't we
just anmend 1069, 1070 as nmarked or amended by
M. Mrris and receive theminto evidence.

Is that fine with everybody?

MR. HAEMVERLE: That's fi ne.
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THE HEARI NG OFFI CER:  Ckay. Recei ved.

CRCOSS- EXAM NATI ON
BY MR HAEMMERLE:

Q M. Mrris --

If we can pull up, Justin, Exhibit 2032.

M. Mrris, we pulled up on the screen
qui ckly what's been marked as Rangen Exhibit 2032.

You recogni ze that docunent; correct?

A | do.

Q And that's the nenorandum agreenent that
you entered into with the North Snake G oundwat er
District?

A Correct.

Q And the concept behind this agreenent is
that in lieu of you taking water out of the
Martin-Curren Tunnel you would instead irrigate out of
the Sandy Ponds or the Sandy Pipeline; correct?

A It's sonething that |'ve already -- 1've
al ready been doing since 2003. And it was just a
witten commtnent from-- when | signed that.

Q Fair enough, M. Morris.

A It was a verbal.

Q Again, the ideais to allow you to take

wat er out of the Sandy Ponds or the Sandy Pipeline in
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lieu of you taking water out of the Martin-Curren
Tunnel ; correct?

A I think it was just for the punpers to use
nmy water right as a mtigation. 1'd already continued
to -- | have al ready been taking water out of the Sandy
Pi pel i ne.

Q Ckay. Very good. And because you're
taki ng water out of the Sandy Pipeline or Sandy Ponds,
you haven't been taking water out of the Martin-Curren
Tunnel ; correct?

A Cccasionally | have.

Q Ckay.

A When needed.

Q I think your deposition testinony was that

you | ast took it approxinately 2008 or '9; correct?

A And then al so again in 2013.

Q Ckay. And to be fair to you, | think you
testified that M. Erwin advised you that there was
wat er overfl ow ng over your box in 2012.

A Yes, | don't really renmenber the year, but
there was a tinme when the dam broke and water was
coming in fromthe Martin-Curren Tunnel.

Q But you weren't intending to divert any
water in 2012 fromthe Martin-Curren Tunnel; correct?

A. No. It was an acci dent.
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Q And in 2013 | think you testified that you
took water fromthe Martin-Curren Tunnel for
approxi matel y one week; correct?

A Correct.

Q Do you have any records indicating how nuch
wat er you may have diverted in 2008 or '9?

A | don't.

Q Do you have any recollection as you sit
here today how nuch water you took in 2008 or '9?

A It was just a tinme frame of approxi mately
two weeks.

Q O her than those possible tines, all the

other tinmes you've been irrigating your property and
the Musser property and the Candy property from water
that cones out of the Sandy Ponds; correct?

A Correct. And then I've also, as a
mai nt enance purpose, have diverted sonewhere in the
nei ghbor hood of 10 to 15 inches through the heat of the
year, through the sumrertime, out of the
Martin-Curren -- Morris Pipeline out of the
Martin-Curren Tunnel to keep that pipeline fromsliding
off the hill or keeping ny gaskets wet, things |ike
that. So there's been a small anount every year since
2003 diverted. And | apologize for not giving that in

nmy deposition. It just kind of slipped over ny head.
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Q You don't keep any records of that, | take
it?

A | don't. | think that's the tinme that
Frank did see it, is we were doing that, just that the
board broke and nore water was com ng.

Q VWhat did you do wwth the water that cane
out of the pipes?

A | maintained -- it was just a maintenance
on the pipe.

Q Ckay. So you weren't actually irrigating
with that water, were you?

A Yes, | was. It dropped into the box, and
it was comm ngled with Sandy Pipeline water.

Q Do you know approxi mately how nuch you
di verted through that pipe?

A On an annual basis?

Q Uh- huh.

A There was approximtely 10 -- 5 to
10 inches per day. | could calculate it out, but --

Q Do you know in ternms of diversion rate how
much you m ght have been diverting fromthat pipe?

A | couldn't calculate that.

Q Now, you have -- correct ne if |I'mwong.

I think you testified in your deposition that you have

one single water right out of the Sandy Ponds; correct?
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Yes.
Q Could we pull up Exhibit 2041
M. Morris, you can pull up 2041. | think
it's probably in the book in front of you.
Do you see that, M. Morris?
A Yes, | do.
Q Now, again, the source of this particular
right is wastewater; correct?
A Correct.
Q And that would be wastewater that's
delivered down the North Side Canal; correct?
A Correct.
Q And that then goes into the Sandy Ponds;
correct?
A Correct.
Q And then you use that water either down a
ditch or down a pipe; correct?
A CGenerally, it goes down the ditch.
Q Now, the season of use for this water right
is April 1st through COctober 31st; correct?
A Correct.
Q And | think you testified that generally
you only use this water right fromthe very end of My
t hrough maybe the first of October; correct?

A Dependi ng on the cropping.
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Q Ckay. And before, say -- well, let's just
go fromApril. FromApril to the end of May, do you

generally use this water right?

A Wel |, again, depending on the cropping. |If
it was hay, | would probably use it. There has been
times |'ve had hay in that field.

Q But | think your testinony was generally
fromthe end of May through the m ddl e of Septenber or
t he begi nning of Cctober; correct?

A Yeah. Again, | would just say whatever
crop | was irrigating.

Q Al right. And if you look at this, the
pl ace of use for this water right is for 125 acres;
correct?

A Yes.

Q And | refer you back to Exhibit 1069. You
referred to a | ot of properties. | think you referred
to the Mirris 130.

A Correct.

Q Is that the sanme place where you're
entitled to use water right 36-8723?

A It is.

Q And you don't have any right to use that
water right, other than on the Murris 130; correct?

A. | don't know that.
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Q That's what the water right says; correct?
A Yes.
Q Now, you are aware that -- or you can tel

me if you know. The Miusser's don't have any right to

use water out at the Sandy Ponds; correct?

A They don't have a water right.

Q And the Candys don't have a water right out

of the Sandy Pond; correct?

A They don't have a water right.

Q But nevert hel ess, you've been using

wast ewater fromthe Sandy Ponds to irrigate your Mrris

130; correct?

A. Correct.

Q And 1'Il just refer back to Exhibit 1069.

The Morris 75; correct?

Correct.

Correct.

Correct.

> O >» O » O P

Right. Correct.

And the Musser 205-acre parcel

The Candy 4-acre parcel; correct?

The Candy 21-acre parcel; correct?

correct?

Q So other than the Morris 130, all those

ot her properties you' ve been irrigating have been

wi t hout a water right; correct?
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A Well, 1I've always kind of thought they were
suppl enental water or mtigation water.

Q There's no formal |icensed decree or
anything else allowing the Mussers or Candy to irrigate
their properties out of the Sandy Ponds; correct?

A There's not.

Q Now, going to the -- towards the bottom of
Exhibit 2041, M. Morris, there's a condition of
approval .

Do you see that, No. 3?

A | do.

Q And this says that when you use this
particular water right you're limted to a diversion
rate of 3.98 cfs; correct?

A | think in conjunction with those other
ones.

Q Right. And those other ones are -- all the
other ones listed in condition 3 are Martin-Curren
Tunnel rights; correct?

A Correct.

Q Ckay. So just to nmake sure, with respect
to the Martin-Curren Tunnel rights, you're allowed to
irrigate two separate properties, the Mrris 75;
correct?

A That's not quite correct. There's two
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other water rights. They were -- when | initially
bought the property from Crandlemre, | bought the
75 acres first, and we split the water rights. And
that's where we got the other two water rights.

And then these additional four water rights
were on the 130 acres.

Q Ckay. So essentially you have two parcel s,
you have a 75-acre parcel and a 130-acre parcel;
correct?

A That's right.

Q Ckay. So the Martin-Curren Tunnel rights
you can irrigate the 75 acres and the 100 and, | think,
40-acre total; correct?

A Correct. But |I've always called it 130.

Q Ckay. And with this license out of the
Sandy Pipeline, you're only authorized to irrigate
125 acres within your Mrris 130; correct?

A Correct.

MR TJ BUDGE: Object. 1'mgoing to object that
it calls for a legal conclusion. Conbined limts can
function in different capacities.

THE HEARI NG OFFI CER:  Overrul ed.

Q (BY MR HAEMMERLE): Now, the authorized
di versi on under Exhibit 2041 is for 2.4 cfs; correct?

A. Correct.
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Q And that's the sole total diversion rate
that you're authorized to take fromthe Sandy Ponds;
correct?

A Mght | explain this alittle bit?

Q No. M question is, under Exhibit 2041 you
are only authorized to divert 2.4 cfs out of the Sandy
Ponds; correct?

A Correct.

Q Al right. Now, since 2003 or so, you have
been diverting an additional, | think your testinony
was, just over 8 cfs fromthe Sandy Ponds; correct?

A No. That included the water there.

Q An additional --

A Total of 8 1/2 cfs.

Q Al right. So you've been diverting since
2003 an unauthorized 6 cfs fromthe Sandy Ponds to
irrigate all those properties we just tal ked about;
correct?

M5. McHUGH  Obj ecti on.

THE HEARI NG OFFI CER  Sust ai ned.

M5. McHUGH  Thank you.

Q (BY MR HAEMMERLE): You've been using an
additional 6 cfs out of the Sandy Ponds to irrigate the
ot her properties, including the Morris 75, the Muisser

205, and the Candy 25; correct?
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A That | consi dered suppl enental water or
mtigation water

Q All right. And again, there was no ot her
official water right issued by the State of I|daho for
you to do that; correct?

A Correct.

Q So let me get this straight. So you have
an agreenent that today, as you sit here today, that
you won't take your 6 cfs, so long as you can take
wat er out of the Sandy Ponds?

A That is correct.

Q But you're only authorized to divert
2.4 cfs out of the Sandy Ponds?

M5. McHUGH  Objection. Legal concl usion.

THE HEARI NG OFFI CER:  Overrul ed.

M5. McHUGH.  You can rephrase.

THE HEARI NG OFFI CER:  Overrul ed. This question
is different than the earlier one. The earlier
guestion was a question about whether M. Mrris was
diverting water illegally. And | think this is a
guesti on about whether there's an authorization or not.
And M. Morris can answer the question.

MR, HAEMVERLE: Okay. M. Reporter, can you
read back that question again.

(The record was read as foll ows:
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"QUESTION: But you're only authorized to
divert 2.4 cfs out of the Sandy Ponds?")
THE WTNESS: It's in nmy court?
Q  (BY MR HAEMVERLE): Yeah.
A I"mauthorized to irrigate the 130 with
2.4 cfs. 1've always considered the water in the Sandy

Pipeline as mtigation or supplenental water.

Q If it wasn't for your -- there's no other
| egal water rights or authorized water rights for you
toirrigate all those properties we just tal ked about
today; correct?

M5. McHUGH  Obj ecti on.

MR, TJ BUDGE: (bjection. Your Honor, this
calls for alegal -- Drector, it calls for a lega
concl usi on, and these questions have been asked and
answer ed numerous tines.

THE HEARI NG OFFI CER.  Sust ai ned, because the
record shows that there are other water rights out of
the Martin-Curren Tunnel, so --

MR. HAEMVERLE: My question, Director, other
than the Martin-Curren Tunnel rights.

THE HEARI NG OFFI CER:  That was not the question.

MR. HAEMVERLE: Ckay. |'Ill rephrase.

Q O her than the Martin-Curren Tunnel water

rights for the Musser 205, the Candy 25, and your 75,

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611






© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page 400

Rangen Mtigation Hearing - Vol. |1 3/18/2014

there are no authorized water rights for those pl aces
of use; correct?

A As |'ve said, |'ve always considered those
irrigated acres by supplenental or mtigation water.

Q | think you tal ked about sone sort of -- |
don't know, sone sort of pond or such on your property
that you use for recharge.

A It's not on ny property. It's on the
punper's property.

Q Ckay. What water right were you using to
pl ace water into that pond?

A There was no water right. It was just
excess water that | put over there.

Q Ckay. \Whose excess water?

A Like | referred to in 2011 or '10,
somewhere in there, it was water that was in --
suppl i ed by the punpers, |I'm assunm ng, that was after
the irrigation season that was put in the North Side
Canal Conpany for incidental recharge.

Q You have no idea, as you sit here today,
who owns that water that you were putting into sone
unaut hori zed pl ace; correct?

A | have no idea who owned that water

Q Did you contact DEQ the Departnent of

Environnental Quality, before you did that recharge?
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A | did not.

Q Now, | think you were testifying that you
need 14 cfs to be in the pond for you to be able to use
your 8 cfs that you have been using?

A To keep a constant water |evel, yes.

Q Ckay. So there's an anount of water that
needs to be stored in the Sandy Ponds for you to use
your water right; correct?

A Yes.

Q Do you know whet her or not anyone has a
storage right to fill up the Sandy Ponds?

A ["mnot famliar w th any.

Q And certainly under your water right
license, Exhibit 2041 -- Justin -- there's no storage
conmponent to this water right, is there?

A No.

Q The water that you testified you saw bei ng

in the pond that you thought was sinking sonmewhere, you
don't know who owns that water, do you?

A | have no idea. |It's water that just
gathers there at the pond.

Q Ckay. Now, to be sure, M. Morris, if
wat er was unavail able to you out of the Sandy Ponds,
you woul d make a call on the Martin-Curren Tunnel

rights, wouldn't you?
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A It hasn't been that way for the last ten
years. What | have done is | called M ke Faul kner, and
he has found ne water. So it's nmade it possible -- or
made it probable that | did not have to bring water out
of the Martin-Curren Tunnel.

Q You did testify at your deposition, though
M. Mrris, that you would make a water call out of the
Martin-Curren Tunnel if you had to; correct?

A | said | would evaluate that.

Q Ckay. So it would be in your quiver of
things that you would be able to do; correct?

A That woul d be one of the possibilities.

Q And you would do it if you had to; correct?

A | think there's others that are nore
likely.

Q You would do it if you had to; correct?

M5. McHUGH  (Cbjection. Asked and answered.

THE HEARI NG OFFI CER Yeah, | think the answer
was evasive. So the question needed to be asked again.

M. Morris.

THE W TNESS: Repeat that.

Q (BY MR HAEMMERLE): You would do it if you
had to; correct?

A I think I would do things such as clean the
tunnel. | think those are possibilities.
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Q If you had exhausted all possibilities and
you had no rights out of the Sandy Ponds, if you had to
make a call on your Martin-Curren Tunnel rights to get
your water to irrigate your authorized place of use,
you would do it, wouldn't you?

MR. TJ BUDGE: Objection. Calls for
specul ati on.

THE HEARI NG OFFI CER Overruled. This is
Cross- exam nati on.

THE WTNESS: | guess if you' re wanting an
answer, at the very last resort | would probably nmake a
cal | .

MR, HAEMVERLE: All right. No further
qguestions. Thank you.

THE HEARI NG OFFI CER  Ckay. M. Lemmon?

CROSS- EXAM NATI ON
BY MR LEMVON:

Q Butch, | had a question here on the -- you

testified that there was water that goes -- |eaves the

pond that you call No. 3 or the bottom pond, and then
that water fromthere goes on down to the 75-horsepower
punp that you use to irrigate your property.

A Correct.

Q Is there ever any water that goes past that
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punp and on down that ditch called the wasteway?

A Very seldom We manage it fairly closely.
| have a man that's worked for ne for 28 years. He's
the guy down there that nanages that water

Q If there's an occasion in the springtine or
sonething there's extra water in the ponds, have you
ever seen cases where you have to use that spillway to
get rid of the excess water in the ponds?

A No. | generally direct it towards the
Martin-Curren Ditch or the recharge site.

MR. LEMMON: Ckay. Thank you.

THE HEARI NG OFFI CER:  Redirect, M. Budge?

MR, TJ BUDGE: Just a couple questions,

M. Morris.
REDI RECT EXAM NATI ON

BY MR TJ BUDGE:

Q Do you know who constructed the Sandy
Ponds?

A I think North Side Canal Conpany.

Q Do you know when those were constructed?

A 2001, 2002, in that nei ghborhood.

MR TJ BUDGE: Ckay. That's all | have.

M5. MHUGH Can | ask a couple questions to
clarify?
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THE HEARI NG OFFI CER: Wl |, Ms. McHugh, what's
the nature of your questions? Is it to protect
M. Mrris in sone way? |t seens to ne that's the
l[imted scope of your participation here today.

M5. MHUGH Yes. It's to clarify his answers
to M. Haemmerle's insinuation that he is diverting
wat er fromthe Sandy Ponds unaut horized -- in an
unaut hori zed manner, to clarify the sources of water
that goes to those ponds.

THE HEARI NG OFFI CER Ckay.

MR. HAEMVERLE: For the record, | would object,
Director, just so ny objection's part of the record. |
think she can claimthe Fifth, those kinds of things or
not. But to inquire after the witness has testified |
think is inproper. But that's ny objection.

THE HEARING OFFICER.  It's unusual. But |'1]I
all ow sone limted questions.

Ms. McHugh.
M5. McHUGH  Thank you.

RECROSS- EXAM NATI ON
BY M5. McHUGH
Q M. Mrris, do you recall when
M. Haenmerl e was asking you about the water rights

that supplied water to the lands that you divert
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from-- that you irrigate fromwater fromthe Sandy
Ponds? Do you renenber that |ine of questioning?

A Yes.

Q What' s your understanding of the water
right or the holder of the water right who supplies
water to the Sandy Ponds?

A Well, my understanding is it's always been
suppl enental or mtigation water. Like | said, the
punpers at tines have put water into the ponds to give
me water.

Q And do you know whet her or not the water
that goes into the Sandy Pond is owned through North
Si de Canal Conpany shares?

A No. There might be a few, but |I'm not
famliar with those.

Q Are you aware whet her North Snake

Groundwater District owns any North Side Canal Conpany

shares?

A | think they do own a few

Q So do you know whet her those shares are
used to fill the Sandy Ponds?

A They are.
M5. McHUGH  No further questions.
THE HEARI NG OFFI CER:  Ckay. Recross,

M. Haemmerl e?
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RECROSS- EXAM NATI ON

BY MR HAEMMERLE:

Q M. Mrris, do you know the capacity of the
Sandy Pi pel i ne?

A | do not.

MR. HAEMVERLE: No further questions.

THE HEARI NG OFFI CER.  Ckay. M. Lenmon, any
recross?

MR. LEMMON:  No further questions.

THE HEARI NG OFFICER: | have one linmted
guestion, M. Morris.

EXAM NATI ON

BY THE HEARI NG OFFI CER

Q And it relates in some way to the question
that M. Lemmon asked you.

You testified that approximately 14 cfs is
needed or -- of inflowis needed into the Sandy Ponds
to maintain a constant water level; is that correct?

A Correct.

Q And is that 14 cfs neasured wth a
neasuring device into the Sandy Ponds?

A | measured it for alnpbst two years just to
ki nd of get a good feel on how it worked.

Q So how do you neasure the inflow?
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A North Side has a neasuring -- they have a
nmeasuring gauge up there. But | took a stick. They
showed nme how many i nches needed to be over that weir
to know how much water is going in. And of course,
knew how much | was taking out.

Q And are you aware of any records of inflow
into the Sandy Pond?

A I"'mnot -- |'msure sonebody has them but
"' m not aware of who has them

Q Ckay. And at the tine that there is 14 cfs
of inflowinto the Sandy Ponds, you also testified that
you divert approximately 8 cfs, both out of the Sandy
Pipeline and -- and | think it was 6 cfs --

A 8 1/ 2.

Q Well, 8 1/2 total, | guess. | heard 8 to

begin with, and then I think |I heard you say 8 1/2
| ater.
But there's approximately 6 cfs that's

di verted out of the Sandy Pipeline?

A Correct.

Q And then what, another 2 1/2 diverted out
of the wasteway channel out of the Sandy Ponds?

A That's correct.

Q Ckay. And at the tine that you're

diverting 6 cfs out of the pipeline, the Sandy
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Pipeline, with 14 cfs of inflowinto the ponds, is
there any water that flows down the Sandy Pipeline to
the Curren Ditch?

A Cccasionally it does.

Q So you're not able to capture all of the
water that's flowng in the Sandy Pipeline at your
cement box?

A Yes, it's pretty difficult. |If | have a
power bunp or -- and | should say if |I have excess
water, 1'll let it continue on down.

Q And can you estimate for nme how nuch water
woul d be flowing in the Sandy Pi peline down the Curren
Ditch at the conditions that |'ve described?

A It varies a |lot.

Q Ckay.

A It's hard to put a quantified nunber to it.

THE HEARI NG OFFI CER:  Ckay. All right. Thank
you.
Further questions fromthe parties based on
nmy questioni ng?
MR. TJ BUDGE: None here.
THE HEARI NG OFFI CER M. Budge?
M. Haemmerl e?
MR. HAEMVERLE: No, Director. But just for the

your information, the inflow records are provided in
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the North Side Canal Conpany as those Exhibits 2023

t hrough 2030. They're in there.

THE HEARI NG OFFI CER°  Ckay. Thank you.

So North Side Canal Conpany, then, keeps a

record of the inflows into the Sandy Pond?

MR. HAEMVERLE: They do.

THE HEARI NG OFFI CER°  Ckay. Thanks.

know t hat .

| didn't

Al right. M. Lemmon, any further

guestions?

MR. LEMMON: No questi ons.

THE HEARI NG OFFI CER:  Thank you, M.

your hel p today.
THE W TNESS: Thank you

THE HEARING OFFICER: Is it tine for

M5. MHUGH  Yes.
MR, TJ BUDGE: | think so.

Morris, for

| unch?

THE HEARI NG OFFI CER  Shall we try 1:307?

MR. HAEMVERLE: Let's go it.

THE HEARI NG OFFI CER:  Ckay. Back here at 1: 30.

(Lunch recess.)

THE HEARING OFFICER:.  We're recording after the

 unch recess. And we've finished with the previous

W t ness.

Next w t ness.
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MR, TJ BUDGE: Dr. Brendecke.
THE HEARI NG OFFI CER.  Dr. Brendecke, if you'l
come forward, please. Raise your right hand, if you

woul d.

CHARLES M BRENDECKE
havi ng been called as a witness by | GM and duly sworn
to tell the truth relating to said cause, testified as

foll ows:

THE HEARI NG OFFI CER:  Thank you. Pl ease be
seat ed.
And, M. TJ Budge, if you'd like to

exam ne, you nay proceed.

DI RECT EXAM NATI ON
BY MR TJ BUDCE:
Q Dr. Brendecke, thanks for being here today.
Wul d you pl ease state your nanme and spel

your |ast nane for the record.

A Charles M Brendecke, B-r-e-n-d-e-c-k-e.
Q Dr. Brendecke, what's your business?
A I"'ma consulting engineer with AVEC

Envi ronnent and I nfrastructure.

Q You provide consulting work for the |daho
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Groundwat er Appropriators; is that correct?

A Yes, | do. | have since about 1999.

Q And what has | GMWA asked you to do in this
case?

A In this specific case?

Q Yes.

A To | ook at the reconnai ssance |evel, | ook

at the general feasibility of mtigation options, and
try to provide sone idea of what they m ght provide.

Q Before we get into the details of your
testinmony and your evaluation of those mtigation
options, | want to talk a little bit about your
expertise as an engi neer and hydrologist. And | know
everybody here, or nost of us here, are well acquainted
wi th you and your experience, but we have to lay the --
create the record, in this case anyways.

What col | ege degrees do you hol d?

A | have a bachel or of science degree in
civil engineering fromthe University of Colorado. |
have a master of science degree in civil engineering
and a doctor of philosophy in civil engineering from
Stanford University.

Q Do you have any professional |icenses or
regi strations?

A Yes. |'ma registered professiona

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611






© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page 413

Rangen Mtigation Hearing - Vol. |1 3/18/2014

engi neer in Col orado, Wom ng, Idaho, | think in
Washi ngton, but | can't renenber for sure.

Q What are the areas of your engineering
expertise?

A A variety of topics, all related to water,
primarily in water resources engineering; water rights
anal ysi s; planning, water resource planning; nodeling
related to those activities.

Q | understand you' ve taught sone col |l ege
courses yoursel f.

A Yes. | was an assistant professor at the
Uni versity of Colorado for a few years.

Q Wi ch courses did you teach?

A Water-rel ated courses: hydrology, fluid
nmechani cs, hydraulics, nodeling, statistical hydrol ogy.

Q Your nodel i ng experience includes
groundwat er nodel i ng?

A Yes.

Q | understand you have been involved with
t he Eastern Snake Hydrol ogi c Modeling Commttee.

A Yes, | have.

Q And in that capacity you're famliar with
the Eastern Snake Pl ain Aquifer nodel ?

A Yes, | am

Q You' ve testified as an expert in prior
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cases; is that right?
A Yes, | have.
Q I ncl udi ng cases before the Departnent of

WAt er Resources?

A Yes.

MR TJ BUDGE: Director, Dr. Brendecke was
admtted as an expert in engineering, hydrol ogy,
groundwat er nodel i ng, aquifer analysis, and water
rights analysis in the Rangen delivery call case.

And in light of his testinony, |I'd ask that
he be so admtted in this case as well.

THE HEARI NG OFFI CER. M. Haenmmerl e?

MR, HAEMVERLE: M. May is doing it, D rector.

THE HEARI NG OFFI CER:. M. May?

MR. MAY: Director, | guess | don't generally
have a question about Dr. Brendecke's qualifications.
You know, what he's being admtted as an expert on,
guess we'll see when we see the testinony. | nmay have
foundati onal questions about particul ar opi nions. But
I don't have any general concern about his
qual i ficati ons.

THE HEARI NG OFFI CER  Ckay. M. Lemmon?

MR, LEMVON:  No.

THE HEARI NG OFFI CER  Ckay. M. Brendecke is

recogni zed as an expert in the areas you articul at ed,
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M. Budge.

MR, TJ BUDGE: Thanks, Director.

Q Dr. Brendecke, could you open to
Exhi bit 1000, which is the mtigation plan submtted in
this case.

What |'d i ke to do is wal k through each of
the mtigation proposals that are included in | GM's
mtigation plan and ask what you've done to eval uate
t hose proposal s and ask how each proposal woul d benefit
Rangen and how the mtigation credit would be
calcul ated for the groundwater districts if the
mtigation proposal is approved by the Director.

So if you'll turn to page 2, section 1
requests credit for mtigation activities, including
conversions, dry-ups, and groundwater recharge. Let's
tal k about the conversions first. You were here in the
audi ence during prior testinony and exhi bits explaining
that the groundwater users have converted tens and
t housands of acres from groundwater to surface-water
irrigation over the last five or ten years.

Are you famliar wth the conversion
activities that GM and its nenbers have undertaken?

A Yes, | generally am | haven't exam ned
each project.

Q How are you famliar with those activities?
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A Just fromny involvenent with the
groundwat er districts for the |ast 15 years, testinony
in previous cases that relied on eval uation of
conversi on benefits, nodeling of conversion benefits.

Q Has | GM asked you to nodel conversion
activities in tinmes past?

A Yes.

Q Have they asked you to run the Eastern
Snake Plain Aquifer nodel to calculate the effects of
their conversions with respect to this mtigation plan
particularly?

A No. Well, | intended to, but there hasn't
been tinme at this point.

Q Let nme have you turn in those exhibits to
Exhi bits 1041 through 1045. Dr. Brendecke, you can
flip through these, and you'll recognize these as maps
that you provided to ne in preparing for this hearing
today. Each of them has the AMEC | ogo on them

Are these maps that you or your staff
pr epar ed?

A Yes.

Q And what do these show?

A These show the points of diversion for the
conversion projects that were active in each of these

years.

208-345-9611 M & M COURT REPORTI NG SERVI CE,

I NC. 800-234-9611





© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page 417
Rangen Mtigation Hearing - Vol. |1 3/18/2014

Q Where did you --
A Let me back up just a second.

This is focused on the area in Water

District 130, not in areas farther upstream

Q There nmay be ot her conversions that aren't

shown on these maps?

A. Yes.

Q And if | ook through these exhibits, 1040

is 2006 acti ve conversi ons.

year

So these were conversions active in the

2006; is that right?

A. Yes.

Q And then the follow ng exhibits are for

subsequent years. W have the year 2007, '8, '9 --

20097

A Yeabh.
Q -- maps for those years.

Do you have simlar maps for years post

A | probably have them for 2010.
Q Ckay.
A Yeah, | think we have recent -- we have

recent maps actually for the conversion parcels.

MR, MAY: Can | ask a clarification question?

The one that | show as 1040 is different than what

you' re tal ki ng about.
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1040 or 10417

MR. TJ BUDGE: GCkay. To clarify for the record,
these maps that we've been discussing begin at
Exhi bit 1041, not Exhibit 1040. It appears | nmay have
m sspoken in that regard.

THE W TNESS:  Yes.

Q (BY VR TJ BUDGE): Dr. Brendecke, where
did you get the data of the conversion |ocations that
are shown on these maps?

A These are fromthe Departnent's point of
di versi on dat abase and the records of the wells that
are participating in the conversions.

Q And what is to be gleaned fromthese maps,
ot her than just the points of diversions in those
particul ar years?

A | would say the main thing to be gl eaned
fromthese maps is that the conversions have been going
on since 2006, and they are relatively stable
between -- fromyear to year in |ocation

Q Ckay. And | understood from Ms. Sukow s
testinony that conversions benefit Rangen by resulting
in |less groundwater withdrawn fromthe aquifer and al so
nore surface water recharging the aquifer.

Is that a fair assessnent?

A. Yes. The idea of the conversions is to
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repl ace groundwater wthdrawals with surface-water
supplies. And so the one aspect of the benefit is to
the -- is the reduction in the w thdrawal of
groundwat er, and the second is the introduction by
i ncidental recharge of surface water to the aquifer.
Q Thank you. That's hel pful

Next if you could turn to Exhibit 1025.
You'll recognize this as the table that Ms. Sukow
prepared on behalf of the Departnent reflecting the
results of her nodel cal culations of conversions and
CREP and recharge.

Do you recogni ze that table as such?

A Yes, | do.

Q Just focusing on the conversions portion
which are the first two colums, you testified that you
have not run the nodel yourself to calcul ate
conversions and the predicted benefit to the Curren
Tunnel for the years 2011 through '13; is that right?

A For the Curren Tunnel, that's correct.

Q Do you have any reason to dispute the
cal cul ations shown in this table? And what |'m
referring to specifically are the conversion
calculations for I GM and Sout hwest in the years 2011
'12, and ' 13.

A | don't have any reason to dispute them
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Q One of the things that Ms. Sukow expl ai ned,
and Ms. Yenter as well, is the Departnent cal cul ates
conversions after the fact. They neasure the anount of
surface water that's delivered to the conversion acres,
and then they plug that into the nodel to determine the
benefit to, in this case, the Rangen Spring cell in the
Curren Tunnel .

If the Director were to want to predict the
effect of conversions prospectively -- for exanple, if
he were trying to find out what type of benefit Rangen
coul d be expected to receive in 2014 for conversions
that are going to happen this sumer -- do you have any
suggestions as to how he m ght do that?

A Since these are relatively stable from year
to year, you mght assunme that next year will be the
average of the preceding three or sonething al ong that
l'ine.

Q And in your view, is it reasonable for the
Director to carry forward an average, a three-year
novi ng average or sonething of that nature of past
conversions to predict future benefit to Rangen for
conversions that may happen in the near future?

A I think it would be, otherw se you have to
make some assunptions about the climte next year and a

variety of things like that. So you could potentially
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nodel it. But you have to nake a | ot of assunptions.
In order to get to the quick answer | think a noving
average woul d be a reasonable thing to do.

Q Now, isn't it likely that that noving
average -- for exanple, the Director used a three-year
novi ng average to predict the |ikely conversion benefit
for 2014 -- that it's likely that the actual benefit
from conversi ons may be sonmewhat hi gher or sonmewhat
| oner, even though it's close?

A By the time 2014 is over?

Q Yeah.

A Yeah. It probably woul dn't be exactly what
the estimate was. It hardly ever is.

Q In the long termwoul dn't those overages
and underages ki nd of even out as conversions fluctuate
fromyear to year if you continued to use this type of
process you nentioned, the three-year noving average,
woul dn't that account for those in the |long ternf

MR. MAY: (Objection. Lack of foundation.

THE HEARI NG OFFI CER Overrul ed.

THE WTNESS: | think it would. You know,
assum ng the sanme projects keep participating, | think
you'd end up wth sonething close to the average.

Q (BY VR TJ BUDGE): Ckay. Thank you. |

don't have any further questions regardi ng conversions.
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But I do want to turn to the next mtigation proposal
in IGM' s mtigation plan, which -- and that, again, is
Exhi bit 1000. That's |abeled "Voluntary dry-ups."”

And there's been prior testinony that
there's the what we've referred to as the CREP program
and sone ot her prograns where groundwater irrigators
ceased irrigating their land altogether, so they not
only stop using groundwater, but they also don't
irrigate it with surface water

Are you famliar with the dry-ups
undertaken by groundwater users?

A Yes, | am

Q How so0?

A Again, fromny involvenent with | GM for
the last 15 years, as part of the early discussions
about trying to set up such a program

Q And if you' d please turn to Exhibit 1039.
Dr. Brendecke, this docunment is titled "lIdaho's
Conservati on Reserve Enhancenent Program"”

Is CREP an acronym for Conservation Reserve
Enhancenent Progranf?

A Yes.

Q And | believe that you provided this
docunent .

Are you famliar with this docunent?
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A Yes. The NRCS, Soil and Water Conservation
Comm ssi on put out an annual summary of the CREP
program and have for sonme years. This is the nost
recent one | have. They all look nore or |ess the
sane.

Q Did you obtain this fromthe NRCS?

A | obtained -- and I'mtrying to think of
the fellow s nane that | got it from | want to say
Chuck Pencer or Chuck Peltser. And I'mnot sure if
he's with the NRCS or with the Soil and Water
Conservati on Conmi ssi on.

Q Was he in Idaho?

A Yes.

MR TJ BUDGE: Garrick, nmy records reflect that
Exhi bit 1039 has been adnmitted into evidence.

Do you show that as wel|?

MR BAXTER  Yes, | do.

Q (BY MR TJ BUDGE): Dr. Brendecke, were you
here earlier this norning when Ms. Sukow was expl ai ni ng
how ESPAM cal cul ates the benefit to, for exanple, the
Rangen Spring cell from conversions and recharge and
dry-ups?

A Yes.

Q My under st andi ng of her testinony -- and
"Il use -- since we're tal king about dry-ups or CREP
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as an exanple, is that the nodel can have data i nput
into it to reflect the hydrologic change in a
particul ar nodel cell. For exanple, if land within a
certain nodel cell is dried up, the effect of those

| esser withdrawal s in that nodel cell can be input into
the nodel. And then the nodel can be run to determ ne
the effect on a spring cell or a river reach resulting
fromthe hydrol ogic change in the nodel cell that we
began with.

Is that a fair characterization of how the
nodel predicts the benefit from conversions and CREP
and recharge?

A Yes. | think these are all run wth a
superposition version of the nodel. So the change in
stress is put into that superposition, and you get the
change in performance at whatever other cell you are
interested in, in this case the drain cell that
cont ai ns Rangen.

Q Expl ai n what you nean by a superposition
version of the nodel.

A Superposition is a fornmulation of the nodel
that allows you to cal cul ate changes wi thout having to
make two nodel runs, a before and after change.

Q And so you don't dispute, then, the

procedure that Ms. Sukow undertook to cal cul ate the
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benefits to the Curren Tunnel from conversions and CREP
and recharge?

A Well, there may be a caveat on the
recharge, because there wasn't any recharge cal cul ati on
for IGM. But | generally don't have any dispute with
that. That's the way we've been doing it for a nunber
of years.

Q Have you at tinmes in the past done your own
nodel run to verify the Departnent's nodel cal cul ations
for mtigation activities of this type?

A Yes.

Q And have you found that the -- the
Departnent's cal cul ations are the sane or very close to
your own - -

A Yes.

Q -- nodel runs?

So then are you -- in the past or today
you' ve been confortable that the Departnent's nodel
runs have been accurate?

A Yes.

Q We tal ked a nonent ago about conversions
bei ng cal cul ated after the fact. My understanding is
that the effect of CREP or dry-ups is also cal cul ated
after the fact by the Departnent in terns of their

nodel run
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I's that your understanding as well?

A Yes.

Q You nentioned that if the Director were to
try to reasonably project the effect of CREP enroll nent
or other dry-ups on Rangen prospectively -- for
exanple, in 2014 -- that one reasonable way to do that

for conversions would be to take a three-year noving
average and project that forward.

Do you believe that that would al so be a

reasonabl e approach for cal cul ati ng benefits from
dry-ups?
A Yes, | think it would be a reasonable --

reasonabl e approach.

Q You nentioned that the conversion acres had
been rel atively steady.

Do you know whet her CREP enrol | ment has
been steady or volatile, or whether it has been steady
i ke the conversions?

A It's been pretty steady, especially over
the last four or five years. There's always a few
acres here comng in and a few acres there going out.
But by and large, it's pretty stable at this point.

Q Ckay. Let's turn nowto the next itemin
the mtigation plan which deals with recharge.

Are you famliar with recharge activities
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that groundwater users have been involved with in the
past ?

A Yes.

Q How so0?

A Again, ny relationship with the groundwater
users over the last 15 years, |'ve been consulted on a
variety of things and stayed pretty nuch in touch with
what' s goi ng on.

Q Have you done nodel runs yourself to try to
calculate the effects of recharge activities punpers
have undertaken in the past?

A I have.

Q You nentioned potential concern wth the

recharge calculations in Exhibit 1025, which is the
Department's nodel results. Please turn open to that
exhibit. Yeah, that's 1025.

You'll see that the Departnent did provide
credit for recharge undertaken by Southwest Irrigation
District. M understanding from Ms. Sukow s testinony
is that this does not include any credit for recharge
performed by the Water Resource Board or for recharge
that may have occurred at the Sandy Ponds.

Have you | ooked at the recharge perforned
by the Water Resource Board in recent years?

A. Yes, | did. And | have a table that sort
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of summarizes that activity, | think, as an exhibit.
Q | believe that's Exhibit 1091
A Ckay.
Q Is this the table you're referring to?

A Vell, | had another one that broke it out a
little nore distinctly between the Water Resource Board
and |GM. But that's probably in the spreadsheet, all
managed recharge 2007 to 2011

Q | believe that's Exhibit 1093 you're
referring to.

A Yes.

Q We'll pull that up on the screen. 1In the
exhibit binder is just a screenshot of the first page
of this spreadsheet.

Is this the spreadsheet you're referring
to?

A Yes.

Q And what does this show?

A This shows the annual anmounts of water
recharged at different |ocations, between 2007 and
2011. And the recharge undertaken by the Water
Resource Board is in black font, and the recharge taken
by other entities is inthe red font. This is a table
prepared by M. Quinn, the Departnent.

And, for exanple, you can see there in the
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very first couple of colums in 2007 and 2008 there was
no recharge run into the Aberdeen-Springfield Cana
Conmpany. In 2009 there was 18,563 acre-feet of
recharge run into Anerican -- or Aberdeen-Springfield.
In 2011 -- or that was by the Board. And in 2011 there
was 15,213 acre-feet run into Aberdeen-Springfield by
the Board and 9,351 run in by others.

Q Do you know who does the other recharge
besi des the Board?

A There have been two entities that have done
it. |IGM has done it in the past, and there was a
group of water users in the Upper Snake Basin -- |
forget the nane of it exactly, Upper Snake Recharge
Coalition or sonething along that line. They did sone
recharge, | think, in 2011. And nost of that is in --
nost of that recharge activity of theirs went into
canal systens above M ner.

Q Ckay. |If you look --

A Above Anerican Falls.

Q If you | ook under North Side Canal system
there was a nunber of -- quite a bit of recharge done
bet ween 2007 and 2009 by ot hers.

Do you know who perforned that recharge?

A That was -- that was | GM recharge.

Q Ckay. Now -- and so the record' s clear
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you expl ained that this spreadsheet came fromthe
Depart nent ?

A Yes.

MR TJ BUDGE: |I'd offer Exhibit 1093 into
evi dence.

THE HEARI NG OFFICER: M. May?

MR. MAY: Can | ask a couple of questions in aid
of an objection?

THE HEARI NG OFFI CER:  Yes.

VO R DI RE EXAM NATI ON
BY MR NMNAY:

Q Dr. Brendecke, do you have any know edge of
where the data cane fromto create this table?

A The tabl e was prepared by -- his |ast nane
is Qinn -- and I'"'mat a loss for his first nane right
now -- at the Departnent, who | believe is the recharge
manager. And |I'd have to -- |I'd have to ask hi mwhere

the individual records canme from

Q Ckay. And are you aware of any records or
is there any indication on this table that would all ow
us to determne who did the recharge that's noted in
red?

A Not on this -- not on this particular

table, no. But | know that the Upper Snake fol ks did
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their recharge activity in 2011, and IGM did its in
the earlier years. And IGM's all went into the North
Si de system

Q Do you know whet her today I GM is | easing
any water to provide recharge?

A | don't -- | don't think they've done that
for a couple of years.

MR. MAY: Director, ny objection would be just
on the basis of relevance. They're no |onger
performng this recharge. They don't have the water to
| ease. They haven't |eased the water.

THE HEARI NG OFFI CER:  Overrul ed.

But I wll point out, based on M. My's
exam nation of Dr. Brendecke, that the information may
not have significant value if it can't break out what
private entities, if any, were conducting recharge if
it's all lunped together as "Qher." So it has limted
value. But I'll receive --

Ch, M. Lemmon, any objection?

MR. LEMVON: | would just have one question

VO R DI RE EXAM NATI ON
BY MR LEMVON:
Q Do you know whet her the water that was

recharged in the red on this chart was fromthe Water
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Board's water right, or was it | eased water bank water?

A The nunbers in black are the Water Board's
recharge nunbers. And the ones in red are fromthe two
other entities that | spoke about.

Q But do you know if they were recharge from
the Board's water right or -- what source -- in other
wor ds, what water right were those recharged -- was the
source for those recharged waters?

A | believe it was the Board's water right
that supplies the Board's recharge.

M5. LEMMON: Ckay. No other questions.

THE HEARI NG OFFI CER  Ckay. 1'Il receive the
docunent into evidence with the previous
qgqual i ficati ons.

(Exhi bit 1093 received.)

THE HEARI NG OFFI CER: M. Budge.

CONTI NUED DI RECT EXAM NATI ON
BY MR TJ BUDGE:

Q Dr. Brendecke, just to clarify, the Board's
wat er was used on all of the recharge shown in bl ack
text.

Was the Board's water also used in the
recharge shown in the red text?

A. | don't believe the Board's water was used
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in the red text nunbers.

Q Have you attenpted to determ ne how nuch of
this recharge occurred within the Geat Rift trimline?

A It would be that occurring under AFRD 2;
Bi g Wod Canal Conpany, the BWCC, and North Side Cana
Conpany.

Q And if you'll turn back to Exhibit 1091

A I"'msorry. There's sone Southwest. The
colum way over on the right, Southwest, | neglected.

Q Thank you

[f you'll turn to Exhibit 1091.

Is this just, then, a derivative of that
prior chart that is |limted to recharge within those
canal conpani es you' ve nentioned, Anerican Falls No. 2,
Big Wod, North Side, and Sout hwest being those canals
within the Geat Rift trimline?

A Yes.

Q And you'll see at the bottom --

A | realize there's an om ssion on this
exhibit. If we could go back to the other one for a
second - -

Q Sur e.

A -- the one that was just up.

Q We'l|l turn back to 1093.
A This -- | neglected to put the 2007 and
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2008 activities that are shown under North Side Canal
Conmpany - -
Q Ckay.
A -- on Exhibit 1091.
Q Ckay. So if we look at -- so the record's

clear, Exhibit 1093 shows that recharge occurred in
2007, 2008 for North Side Canal Conmpany, 27,360
acre-feet in 2007 and 1,205 acre-feet in 2008. And if
we turn back to Exhibit 1091, those recharge figures
have been onmitted fromthis table.

And that's the error you're referring to?

A Yes.

Q Ckay. As we | ook at 1091, it has a
notation on the bottomthat identifies the spreadsheets
fromwhich this data cane from | believe these
spreadsheets are contained in evidence here. The first
one woul d be 1090.

Do you see that?

A The all managed recharge is 1093.

Q Ckay. | see. So the source "Al managed
recharge 2007 to 2011," that is Exhibit 1093.

Wi ch spreadsheet is 10907
A 1090 is -- 1090 is the 2013 cfs curve.
Q And t hen 1092?

A. 1092 woul d be the 2012 cfs curve.

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611






© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page 435

Rangen Mtigation Hearing - Vol. |1 3/18/2014

Q Ckay. So Exhibit 1091 was derived fromthe
data in 1090, 1092, and 1093; is that right?

A That's correct.

Q And t he spreadsheets in 1090 and 1092, are
those al so Departnent of WAter Resources data sources?

A Yes. Al three of the spreadsheets were
provi ded by M. Quinn.

MR TJ BUDGE: Ckay. | would offer
Exhi bits 1090 t hrough 1092 -- oh, excuse ne, 1090,
1091, 1092, and 1094.

MR MAY: | guess --

THE HEARI NG OFFI CER M. May?

MR, MAY: | guess | would object at this point
based on | ack of foundation. | don't think we've seen

1090 or 1092 or had a description of what they are or
how they relate to 1091.

And from what we've seen of 1093, |'m not
sure that I'mfollow ng how this provided the data from
this. So | guess lack of foundation at this point. |
don't really understand what's going on.

THE HEARI NG OFFI CER: M. Budge, | agree. |
| ook at these, and Dr. Brendecke has referred to them
as curves, at |east that's what --

MR. TJ BUDGE: That would be fine. | could ask

a few nore questions.
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THE HEARI NG OFFI CER:  Yeah, thank you.

MR TJ BUDGE: Justin, will you pull up the
spreadsheet marked Exhibit 1090.

Q Dr. Brendecke, we have 1090 projected on
the screen. You've testified that this canme from
M. Quinn, who's a Departnent enpl oyee, who is or was
in charge of keeping track of recharge activities.

Can you explain the data contained in this
spreadsheet.

A The spreadsheet is organized so that the
colums down the left are the days of the year,
starting with January 1st, and across the top are the
different canal systens and facilities into which
recharge water was placed. And it's a daily record of
that -- those recharge deliveries.

And the first -- the first tab in the
spreadsheet is just the data for all of these different
facilities. And then the second tab is a plot of what
that data | ooks Iike.

Q Ckay. Justin, could you pull up the
second - -

A And | think -- | can only presune that's
why he naned it "curve."

MR. MAY: Pull up the plot?

MR. TJ BUDGE: Yeah, the plot.
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Q (BY VR TJ BUDGE): So what does this --
can you explain what's shown on this tab, the "Plot"
t ab.

A Well, it's just the daily -- the daily
records that were in the spreadsheet.

MR, TJ BUDGE: Justin, please flip back to the
"Data" tab and scroll down.

MR. MAY: To where?

MR. TJ BUDGE: To the bottom See if there's a
sunmat i on

THE WTNESS: You may have to scroll over as
well. | nean you're only seeing a corner of it.

Q (BY MR TJ BUDGE): So, Dr. Brendecke, it
appears that there's a colum for each of the cana
conpani es that are listed on Exhibit 1093.

A Yes.

Q Thi s spreadsheet does not appear to contain
all of the recharge data that's shown on 1093, or am/l
sinply not --

A Well, I"'mjust wondering if it's being

m ssed because of the way the screen is divided here.
Q Justin, let's look at 1092, see if there's
any difference there.
Dr. Brendecke, we're going to plug 1092,

which is the 2012 recharge spreadsheet. Wat's up on

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611






© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page

438

Rangen Mtigation Hearing - Vol. |1 3/18/2014
the screen right now --

A W were | ooking at the 2013 before?

Q Yes. Yes.

A Wl l, yeah, if you |l ook on Exhibit 1091,
you'll see there was only 300 acre-feet in 2013.

Q Ch, | see. Okay. So --

A So nmaybe these are -- maybe these are --
maybe ny previous reference had the nunbers transposed.
| can't renmenber. | thought previously we were | ooking
at 2012, but we were |ooking at 2013.

MR. TJ BUDGE: Ckay. So, Justin, if we could go
back to -- and | apol ogi ze for junping around -- 1090.
And scroll to the left a little bit. And then scrol
down. There's sone recharge data in there.

MR MAY:  Sonewhere.

THE WTNESS: Well, it all happened --

Q (BY MR TJ BUDGE): GCkay. Dr. Brendecke,
there wasn't much recharge that occurred | ast year
apparently.

A Yeah.

Q And ny understanding --

A This says "2012" at the top, but it's 2013.
Must be 2013. We just m snunbered these sonehow.

Q The screenshot that we have in the exhibits

is |abel ed "2013 curve." That's what |'ve got for
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1090.
I's this 10907?

MR, MAY: That's what it says. |I'mjust pulling
it off of the data you gave ne on that thunb drive.

THE WTNESS: Well, the screenshot that is
Exhibit 1090, if you look in the upper |eft-hand corner
of the spreadsheet -- of the screenshot, it says
"2013 cfs curve." And there are -- there's an inmage --

an inset of the chart and the table that has the snal
anount of recharge that occurred shown on what is
mar ked as Exhi bit 1090.

Q (BY MR TJ BUDGE): GCkay. So let ne just
see if we can cut to the chase.

Am | correct in understanding that the

Department i nputs on these spreadsheets we've got in
front of us, Exhibit 1090, the anmount of recharge that
is performed in each of these canal systens throughout
the year on a daily basis, and that data has been
summari zed in Exhibit 10937

A Yes.

Q And then you've pulled out from 1093 the
portion that occurs within the Geat Rift trimline?

A Well, 1093 only went through 2011

Q | see.

A So the 2012 and 2013 recharge cones from
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these ot her spreadsheets. And it |ooks like this inmage
is mslabeled. 1090 should be 2013 cfs curve.

MR TJ BUDGE: Well, Garrick --

THE WTNESS: | don't know how t hat happened.

MR, TJ BUDGE: Garrick, do you have the thunb
drive that has our electronic exhibits on it?

MR. BAXTER. | gave it to Debbie. | can go get
it if we need it.

MR TJ BUDGE: Whuld you just check. In ny
exhi bit binder, and the one before the wtness,
Exhibit 1090 is |abeled the 2013 curve. And
Exhibit 1092 is the 2012 curve. W just need to
confirmthat we've got the correct spreadsheets in the
record.

Director, with that explanation that the
data shown in Exhibit 1091 is derived fromthe
Department's recharge data for the years 2007 and 2011,
those four years cone from Exhibit 1093, and then for
the years 2012 and 2013 that data cones fromthe
Department's spreadsheets identified as Exhibits 1090
and 1092.

THE HEARI NG OFFI CER. M. May.
MR, MAY: Can | ask a few nore questions? 1|'m
still very confused.

THE HEARI NG OFFI CER  Yes.
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VO R DI RE EXAM NATI ON
BY MR NMNAY:

Q Just gl ancing at what we've got on the
screen here, Dr. Brendecke --

A Now, this is 2013.

Q Exhibit 1090, |I'massumng it's for 2013.

A Ri ght .

Q The only thing that | show here -- and
maybe we can scroll around a little bit, though -- are
sone nunbers under AFRD No. 2; correct?

A Yes.

Q Ckay. And so we |l ook at AFRD No. 2 on --
' massum ng Anerican Falls is AFRD No. 2.

Ri ght .

Q For 2013 it was zero.

A Ri ght.

Q | didn't see any other nunbers --

A Well, go back to the other spreadsheet.

Q 1090; right?

A And scroll to the right. There's
Sout hwest. That adds up to 300.

Q So what you're counting on there are these
300 cfs?

A And | just m ssed those couple thousand

acre-feet over there in AFRD
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Q Is there anything on this spreadsheet that
i ndi cates who was doing this recharge?

A This was all Water Resource Board.

Q So all of the 2013 was Water Resource
Board, not | GM\A?

A Yes.

Q Did you say that -- which one is -- which
one is 2012?

MR TJ BUDGE: 1092.

MR MAY: 1092.

Q And on -- okay. So if we | ook at
Exhi bit 1092, it says, "2012 ESPA recharge."

Is there any indication on this spreadsheet
as to which was | GM recharge and which was | daho Water
Resour ce Board?

A | GM didn't do any recharge in 2012.
Q So all of the recharge shown in 2012 al so

was done by the Water Resource Board?

A It may be that sone of the Sout hwest was
done by them

Q Okay. But to the extent that we're talking
about IGM, IGM did not do any in 2012?

A That's correct.

Q So in 2012 and 2013, the nunbers that

you' ve got on Exhibit 1091, none of those -- none of
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that recharge was done by | GAA?

A That's correct.

Q And to the extent --

A Now, | GM may have participated in funding
sone of it.

Q And as we go earlier, | recall |ooking at
1093, that there was at |east sonme breakout between
| daho Water Resource Board and ot hers.

How much of the recharge that's shown on
here for 2011 and earlier was done by the |daho Water
Resour ce Board?

A In 2011 it looks like all of the recharge
inthis table, that's in this table, which is within
the trimline, was done by the Water Resource Board.

Q In 20117

A Yes.

Q And how about in 20107

A In 2010 it looks like -- it looks like in
2010 it was all Water Resource Board.

Q Ckay. And how about 20097

A 2009, it | ooks |ike about 13,700 of the --
|GMA did 13,700. This got left out too. |IGM did
13,700 of -- acre-feet of recharge on the North Side
Canal systemin 2009. And what's on here is only that

nunber that was done by the Board.
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So instead of 6500 it should say sonething
nore |ike 20,000, of which roughly two-thirds was | GA.

MR MAY: Director, | would object to all of
these exhibits on the basis both of foundation as well
as rel evance.

THE HEARING OFFICER I'Ill overrule the
objection. But again, ny statement is the sane as it
was before. It's difficult for nme, through these
exhibits, to determne -- other than Board recharge, as
I ook at 1093 -- who was actually conducting the other

recharge. So | think it has a | esser val ue or
di m ni shed value as a result. So it goes to the weight
of the worth of the exhibit, M. May. So it's --
MR. MAY: And then, Director, we --
THE HEARI NG OFFI CER: Do you have any
obj ections, M. Lenmon?

MR, LEMVON: | would just have a questi on.

VO R DI RE EXAM NATI ON
BY MR LEMVON:
Q And that woul d be on the 2009 | GM recharge
that you just suggested happened.
Wul d you know which site that was
recharged to, where that credit came fron? M ght that

have been fromthe recharge at the Sandy Pond?
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A | can't tell you what part of this went

into the Sandy Pond in 2009. This would have been the
diversion at Ml ner for recharge. And it would have
been distributed through the canal systeminto recharge
facilities potentially or nay have all been done at --
there's a recharge at Lake Walcott -- or not Lake
Wal cot t.

Q W | son Lake?

A W son Lake, yes, also. So this is just a
neasure of what was diverted at MIner for recharge.
This woul d be rental water.

Q So those figures would have been provided
by North Side Canal Conpany?

A Potentially provided to M. Quinn by North
Si de.

M5. LEMMON: Ckay. That's all the questions |
have for now.

THE HEARI NG OFFI CER:  Ckay. The docunents are
received into evidence, wth the qualification
regarding the weight of the exhibit and its worth.

MR. HAEMVERLE: Director, was that 1090 through
10947

THE HEARI NG OFFI CER:  Yes. Sorry.

MR. HAEMVERLE: Thank you.

(Exhi bits 1090-1092 and 1094 received.)

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611






© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page 446

Rangen Mtigation Hearing - Vol. |1 3/18/2014

MR, TJ BUDGE: Director, we freely acknow edge
that we don't have an exhibit specifying who
contributed what. That's not due to a |ack of effort.
The Water Resource Board keeps all of that data.

You'll recall we did put into evidence one
transmttal letter we were able to obtain conveying
noney to the Water Board. But unfortunately,

M. Quinn, who kept all this data, we understand is no
| onger either working there or in charge of this
program And the Water Board, in the tinme constraints
for this hearing, was unable to provide an accounting
of the exact recharge done by private contri butor.

So we understand the concern, and it's one
we share. And it's -- you know, we would have |oved to
have that exhibit prepared, but that's not one that was
avail able within this tinme constraint.

THE HEARI NG OFFI CER Ckay.

MR. MAY: | would object to the statenent, |

guess, as | question the standard.

CONTI NUED DI RECT EXAM NATI ON
BY MR TJ BUDCE:
Q Dr. Brendecke, recognizing --
THE HEARING OFFICER: Well, 1'Il let it in.

Go ahead.
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Q (BY VR TJ BUDGE): Dr. Brendecke,
recogni zing that we aren't able to pinpoint who
contributed to each recharge project, have you nade an
attenpt just to take the recharges performed on a whole
and determ ne whether it had any material inpact on
fl ows at Rangen?
A Yes.
Q And if you'll turn to Exhibit 1095.
A It's not in this fol der.
Q I'"'mgoing to hand you a | oosel eaf copy.
This exhibit was printed after that binder was put
together. It just didn't nake it into the binder.
Director, I'll give you a copy as well.
THE HEARI NG OFFI CER Thank you.
(Exhibit 1095 narked.)
Q (BY VR TJ BUDGE): Dr. Brendecke, do you
recogni ze this docunent?
A Yes.
Q Is this a docunment you created?
A Yes.
Q | see it's labeled "Estinmated benefit to
Curren Tunnel for mtigation activities.” And the top

section of it, anyways, relates to recharge through
what's identified Anerican Falls, Big Wod, North Side,

and Sout hwest .
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Are those referring to the canal conpanies
we' ve been discussing: Anmerican Falls Reservoir
District No. 2, Big Wod Canal Conpany, North Side
Canal Conpany, and then Southwest Irrigation District?

A Yes.

Q And what do these figures for recharge for
the years 2005 to 2013, what do those figures show and
where did they cone fronf

A These are nmeant to be a very
reconnai ssance-| evel estimate, nmainly to just get sort
of an order of magnitude idea of what the potenti al
benefits m ght be at Rangen fromall of the recharge
activities that have gone on.

Q And --

A And the -- okay. Go ahead.

Q | apol ogi ze. These were generated by
runni ng the Eastern Snake Pl ain Aquifer nodel?

A Yes. Well, actually, we used the
st eady-state response functions fromthe ESPAM 2. 1.

Q Ckay. And do these figures reflect the
total nodel ed benefit to the Rangen cell, or the
63 percent portion that's attributed to the Curren
Tunnel ?

A These woul d reflect the 63 percent portion.

Q You explained that this was kind of a
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reconnai ssance-| evel eval uati on.
Coul d you el aborate on that.

A Well, to get a precise evaluation of the
benefit of any particular recharge activity requires
knowi ng exactly how nuch water was put into which nodel
cell and in which nonth. And then we could actually
run the nodel and determ ne what the benefit is.

This is a very gross estimate, just based
on the total recharge diversions from M ner
di stri buted over the canal systens --

Q Ckay.

A -- and then calculated on a steady-state
basi s.

Q Is there a reason you didn't do the fina
or conplete nodel run that you just referred to could
be done?

A Just there was not tinmne.

Q If the Departnent -- if Departnent
personnel were to take the recharge data fromthe
spreadsheets that we've just admtted into evidence,
could they performa nodel run to nore accurately
calculate the effects on the Curren Tunnel ?

A Yes.

Q Ckay. Let's shift gears just alittle bit.

You al so nentioned that -- or pointed out that
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Ms. Sukow s cal culation of mtigation activities did
not include recharge through the Sandy Pond. And,
Dr. Brendecke, you were here during prior testinony
about recharge occurring through the Sandy Pond.

Do you have any reason to believe from your
eval uation of IGM' s mtigation plan that recharge is
occurring through the Sandy Ponds?

A Yeah, | believe that there is recharge that
occurs there.

Q What | eads you to that belief?

A The magni tude of the discharges into the
Sandy Ponds.

Q Have you reviewed the North Side --
A | visited the Sandy Ponds mnysel f.
Q Ckay. You've seen themin person?
A Yes.
Q Have you reviewed the North Side Cana
Conpany data of discharges into the Sandy Ponds?

Yes.

Q Coul d you please turn to Exhibits 1032 and
1033.

Director, I'Il note that Exhibit 1022 is --
was a deposition exhibit in M. Hansten's deposition,
as was Exhibit 1033. They've been admtted into the

record by stipulation and reflect the North Side Cana
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Conmpany diversions to the Sandy Pond.
Dr. Brendecke, have you revi ewed these
exhi bits?
A Yes.
MR, MAY: Can | interrupt just for a second, TJ.
I think you said 1032 the first tine and 1022 the
second tinme, unless | m sheard.
MR TJ BUDGE: Yeah. W're referring to
Exhi bits 1032 and 1033.
Q Have you seen these docunents?
A Yes.
Q And you understand that these reflect North
Si de diversions into the Sandy Ponds?
A Yes.
Q And you nentioned that this diversion data

| eads you to believe there's recharge occurring in
t hose ponds.
Coul d you el aborate upon that.

A Well, if you look at just, for exanple, the
first table in Table 1 in 1032, you'll see that there
are many days when the average flow into the ponds is
in the nei ghborhood of 30 to 40 cfs.

And we have heard testinony that diversions
fromthe Sandy Pipeline are maybe on the order of 6 to

8 cfs, that there's little or no spill fromthe Sandy
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Ponds into the old wasteway down into the river. So
the rest of this water has to either evaporate or go
into the ground.

Q Have you attenpted to determ ne whet her
recharge that occurs in the Sandy Ponds woul d have any
i npact on the flows at Rangen?

A Yes. Again, | did -- again, it is neant to
be an order of magnitude estimate. | just put these
Sandy Pond deliveries into the sane analysis, as for
these other recharge activities, and cal cul ated the
benefit to the Curren Tunnel.

Q Ckay. It looks like you' re |ooking at
Exhi bit 1095.

A Yes.

Q And there is a portion of that exhibit that
says "Sandy Ponds." And it's got figures for 2005
t hrough 2013.

So expl ain again what these figures
represent.

A These woul d be the steady-state flow
i ncreases at the Curren Tunnel fromthe recharge
amounts that -- the deliveries that occurred into the
Sandy Pond wi thout regard to other diversions and
deliveries fromthe Sandy Pond.

Q So were these gl eaned, then, fromtaking
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the North Side Canal Conpany diversions to the Sandy
Pond and then treating those as how to present a
recharge in the ponds?

A Yes. | just assuned they all becane
recharge. | was just trying to get a rough idea --

Q Ckay. And --

A -- if it's a negligible nunber or not.

Q And what woul d the Departnent need to do to
have an accurate calculation or a nore accurate
cal cul ation of the effects of recharge in the Sandy
Ponds on the Curren Tunnel ?

A They'd have to account for the deliveries
fromthe Sandy Ponds and evaporation fromthe Sandy
Ponds. Those are the other two ways water can get out,
besi des seeping into the aquifer.

MR. TJ BUDGE: Ckay. | would offer Exhibit 1095
into evidence.

THE HEARI NG OFFI CER: M. May.

MR. MAY: | would object on the basis of
foundation. Al so relevance, but foundation. There's
sinmply no -- there's no foundation that's been laid as
to where the nunbers cane from for instance, in that
upper portion of the table.

And | guess maybe -- can | ask a coupl e of

guestions in aid of an objection as well?

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611
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THE HEARI NG OFFI CER  Yes.
VO R DI RE EXAM NATI ON
BY MR MAY
Q Dr. Brendecke, follow ng up on sonething

that M. Lemmon asked you earlier, you indicated that
at least for a portion of the North Side deliveries
that we were | ooking at at that previous exhibit you
di dn't know whet her you coul d di stingui sh between those
North Side nunmbers and the Sandy Pond.

I's there duplication here between the Sandy
Pond and North Side?

A The nunbers under "North Side" at the top
of the table are based on the headgate diversions of
recharge water at M| ner.

Q So is this -- Dr. Brendecke, is this
i nci dental recharge of sone kind, as opposed to
speci fic recharge?

A Wi ch?

Q The nunbers that you've got on
Exhi bit 1095.

A No. The nunbers fromthe top part of the
table are all from nmanaged recharge activities.

Q Ckay. And earlier in response to a

guestion from M. Lemmon, you had indicated that with
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regard to sone specific quantities of water, managed
recharge that you were accounting for under North Side,
M. Lemmon asked you whet her or not those were the sane
water that went into the Sandy Pipeline.

And so I'm wondering if you' ve got
duplication potentially here between North Side and
Sandy Ponds.

A The -- well, it's given that the managed
recharge by North Side is undertaken at a tine when the
goal was to get all of it into the aquifer. |[|'d be
surprised if any of those diversions showed up as waste
spills into the Sandy Pond.

Q But you don't know?

A But | can't say that it's conpletely
i mpossible. | think it would be highly unlikely.

Q What is the relationship between the
nunbers that you' ve got here across the top and the
table that we've previously | ooked at, which is
Exhibit, | believe, 1091, if any?

A 1091 is the -- sort of the recharge inputs.
And this table is sort of the recharge outputs, if you
want to think of it that way.

Q So when we're | ooking at this table versus
1091 --

MR TJ BUDGE: Director, | need to interrupt.
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This is a questioning in aid of an
obj ection that certainly appears to be
cross-examnation of the witness. |[If there's an
objection to the foundation for Exhibit 1095, he can
certainly inquire in that regard. But it seens that
we're into cross-exam nation here.

MR. MAY: Can | respond, Director, at all?

THE HEARI NG OFFI CER:  Sure.

MR. MAY: | guess | would just say, then, that
nmy basis is lack of foundation. There's no show ng
really as to how this was created, and there's been no
showi ng that this was related to IGM. It's not | GMA
wat er, based on the previous table that we | ooked at.

THE HEARI NG OFFICER. Ckay. Gve nme just a
m nut e.

Ckay. Well, based on Dr. Brendecke's
testinony about the general nature of this estimated
benefit, lack of evidence about what technical rigor
went into this analysis, and in fact |ack of individual
i nformati on about the individual conponents, and
particul arly about Sandy Ponds, which essentially
assunes that all water in the Sandy Ponds was recharged
and describes a benefit for it, the value of this
exhibit is less than the confusion that it causes.

And 1'll exclude this from evi dence,
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M. Budge. | don't think it has any val ue.

MR TJ BUDGE: Director, my | ask --

THE HEARING OFFICER  And | think it's

m sleading. | think all of those things. Ckay.

pr oof .

BY MR

MR TJ BUDGE: May | ask a few nore questions?
THE HEARI NG OFFICER:.  OF M. Brendecke?

MR. TJ BUDGE: Yeah.

THE HEARI NG OFFI CER:  Sure.

MR TJ BUDGE: I'"d like to make an of fer of

THE HEARI NG OFFI CER:  That woul d be fine.

CONTI NUED DI RECT EXAM NATI ON

TJ BUDGE:

Q Dr. Brendecke, we've previously revi ewed

Exhi bits 1090, 1092, and 1094. These were spreadsheets

that you obtained fromthe Departnent of Water

Resources or the Water Resource Board --

A. Yes.

Q -- of the recharge activities accounted for

by the State.

A. Yes.

Q As far as you know, does the State keep an

accurate accounting of the recharge activities that it

perforns?
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A | believe so, yes.

Q Did you take the State's recharge data and
run that through the nodel to determ ne the effect of
recharge on flows at the Curren Tunnel ?

A Yes.

Q And does Exhibit 1095, the top portion
relating to recharge, does that reflect the nodel ed
benefits to the Curren Tunnel, recognizing that tine
constraints prevented you fromspatially identifying
each cell the recharge actually occurred?

MR MAY: M. Director, |I'massumng that ny
previ ous objection still stands to this?

MR TJ BUDGE: Sure. |I'mmeking an offer of
pr oof .

MR, MAY: Ckay.

MR, TJ BUDGE: And when |'m done, you can raise
your objection again.

THE HEARI NG OFFI CER:  Sure, M. Muy.

Go ahead, M. Budge.

Q (BY MR. TJ BUDGE): Does Exhibit 1095, the
top portion relating to recharge, does that reflect
your taking the State's recharge data, plugging it into
the nodel, and cal culating the accrual to the Curren
Tunnel ?

A Yes.
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Q And you explained forthrightly that you did
not have the data on each cell the recharge occurred,
and so you were required to nmake an assunption that it
was just spatially distributed equally; is that right?

A | believe | said that, yes. That's what |
di d.

MR TJ BUDGE: Director, I'dinitially offer the
top portion of Exhibit 1095 as an accurate nodel
calculation of the effects of recharge that has in fact
occurred on the Curren Tunnel. | don't think there's
any confusion in what's happened. And we've
acknow edged and not tried to hide the fact that we've
had to assune equal spatial distribution

MR. MAY: Director?

THE HEARI NG OFFI CER. M. May.

MR, MAY: | would have the sane basic objection.
I do have one further question, if | can, here as a
clarification.

THE HEARI NG OFFI CER:  Ckay. One questi on.

VO R DI RE EXAM NATI ON
BY MR MAY:
Q Dr. Brendecke, you indicated in response to
a question from M. Budge just now that you had run the

nunbers in the upper table through the nodel.
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t hought earlier you said that you were basing this upon
response functions.

A Yes. | used the response functions for the
steady-state nodel. It would be the sanme result.

MR. MAY: | would renew ny objection, Director.

THE HEARI NG OFFI CER.  Ckay. M. Budge, 1"l
revise my ruling. | wll accept the first portion of
1095 into the record, but also state that because of
the general nature of the nodel sinulation that it --
the product has dimnished both in the general way in
whi ch the nodel was run, but also in the amal gamati on
of all of the nunbers together that were diverted. It
has di m ni shed value to ne as a fact finder. So I'll
accept the top nunbers. But I'Il still reject the
bott om

Now, if you want to pursue an offer of
proof relating to the Sandy Ponds, I'"'mwlling to hear
it.

MR. TJ BUDGE: Yes, | will do that, and I
appreci ate that opportunity. | wll point out that
that -- well, I'll nove on to the Sandy Ponds.

THE HEARI NG OFFI CER Ckay.

(Exhi bit 1095 received.)
111
111
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CONTI NUED DI RECT EXAM NATI ON
BY MR TJ BUDGE:
Q Before | get to the Sandy Ponds,
Dr. Brendecke, you testified that because of the tine
constraints in the short tinme franme preparing for this
heari ng you were unable to perhaps do the perfect node
anal ysis where you gathered the data for where the
recharge occurred.

Coul d the Departnent, as the keeper of this
data, do they have the data and the capability to run
the nodel to have perhaps what you would characterize
as a nore accurate evaluation of the effects of
rechar ge?

A | believe so.

Q And 1'Il note, Director, there are |lega
i ssues as to how nuch credit people get and private
fundi ng of that nature. W recognize that.

Let me ask again about the Sandy Pond, | ust
to clarify.

You're not representing -- it's not your
testinony that the Sandy Ponds figure shown on
Exhi bit 1095, you're not testifying that those are in
fact the accrued benefit to the Curren Tunnel, are you?

A No.
Q Did | understand your testinony correctly
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that you're pointing out that recharge that occurs in
the Sandy Ponds does in fact affect water flows from
the tunnel ?
A Yes. Based on the nodel, it does.
Q And your testinony was that given tine

constraints you were unable to perhaps do the ful

anal ysis that you would have |iked, but that that could
be done by the Departnent by deducting the diversions

t hrough the Sandy Pipe and evaporation and the other

di version by M. Mrris; is that right?

A Yes.

Q So you're not purporting that 1095 is in
fact the benefit to the Curren Tunnel, your testinony
is that this is representative that there is benefit
and that sone further analysis could be done by the
Departnment to nore accurately determ ne that benefit?

MR. MAY: (bj ection.

THE WTNESS: That's correct.

MR. MAY: | tried to hold off on this for a
while. But it's leading, Director.

MR TJ BUDGE: Wth those qualifications --

THE HEARI NG OFFI CER:  Just a nonent, M. Budge.

"Il allow the testinony in. But,
M. Budge, you are |eading the w tness.

MR TJ BUDGE: Wth those qualifications and
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clarifications, Director, | would offer the bottom
portion of Exhibit 1095 referring to the Sandy Ponds.

THE HEARI NG OFFICER: And | won't change ny
ruling related to the adm ssion of the conclusions by
Dr. Brendecke related to recharge into the Sandy Ponds.
Whet her the Departnment can conduct the anal ysis or not,
this particular analysis is inaccurate enough that the
value of having it in the record is not worth it based
on the confusion that having the nunbers in the record
woul d cause.

MR. TJ BUDCGE: Fair enough.

THE HEARING OFFICER: |I'mnot allowing it into
the record.

MR TJ BUDGE: As a matter of housekeepi ng, we
will need to strike that portion of the exhibit. It
can be redacted electronically or manual, whichever you
prefer here.

THE HEARI NG OFFI CER. Wl |, the other
alternative, | guess, M. Budge, | don't necessarily
want to make your case, but you did tal k about making
an offer of proof. And | suppose it could be -- remain
in the record just as you had suggested, but with the
ruling that it is not part of the record, even though
it remains as within the docunents.

MR, TJ BUDGE: Ckay. That woul d be our
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preference, recognizing that it's not part of the
evi dence you'll rely on in your decision.

THE HEARI NG OFFI CER: M. May.

MR. MAY: | don't have anything beyond just to
renew our objection that there's just no foundation
that this is even |GM water. | mean it's a vast
departure to even consider water that's not owned by
| GM.  And beyond that, | don't have anything to add.

THE HEARI NG OFFI CER:  You under st and, though,
that as the fact finder I will not consider this
information in reaching a decision.

MR. MAY: | do.

THE HEARI NG OFFI CER:  Ckay. M. Lemmon,
anything further?

MR. LEMVON:  Yeah, | would agree w th what
you' ve proposed.

THE HEARI NG OFFI CER:  Ckay. All right. Thank
you.

M. Budge.

MR, TJ BUDGE: Sure. Thank you, Director.

Q Dr. Brendecke, could you turn to
Exhi bit 1088.

Am | correct in understanding this is a map
that you created?

A. Yes.
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Q And what does it depict?

A It shows, with the aerial photo background,
the area around Rangen and the Sandy Ponds. And
printed on that are steady-state response functions for
the nodel cells in that area. There's a white box
around the cell that contains Rangen and an oval around
the cells in the area of the Sandy Ponds.

Q And the Curren Tunnel is located in what's
identified as the Rangen nodel cell?

A Yes.

Q So essentially this shows the spatia
relationship or the proximty between the ponds and the
Rangen nodel cell; is that correct?

A That's correct. A portion of the ponds are
in the cell immediately adjacent to Rangen, and a
portion of the ponds are in the next further southeast
cell.

Q Ckay. And then the -- this also depicts
the Geat Rift trimline, | understand.

Is that the yellow |ine?

A Yes. But it's the edge of the nodel here,
too, basically.

MR TJ BUDGE: Ckay. |I'd offer Exhibit 1088.

MR. MAY: Director, | would object on the basis

of relevance. It seens like this is tending to go
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towards the | ast exhibit that we have. And again,
there's sinply no basis for any credit for water that
| GM does not own, and there's been no evidence that
they own any water related to the Sandy Ponds ot her

t han 14 shares.

THE HEARI NG OFFI CER:  You're not questioning the
accuracy of any of the information on the nmap, are you,
M. My?

MR. MAY: | don't have any basis for an
obj ecti on based on the accuracy of the map and the
| ocations of things, no.

THE HEARING OFFICER: It doesn't portend to
state anything other than the information on the map.

MR. MAY: Right. Wich is why the objection is
based upon its rel evance, w thout some kind of
expl anati on what that woul d be.

THE HEARI NG OFFI CER: Wl |, nmaybe foundati onal .

M. Lemmon, do you have any objections to
its subm ssion?

MR LEMVON:  No.

THE HEARI NG OFFI CER:  Ckay. The docunent narked
as Exhibit 1088 is received into evidence.

(Exhi bit 1088 received.)
MR. MAY: |I'msorry Director, | mssed it.

Did you say it was admtted?
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THE HEARING OFFICER: It is received, yes.
MR, MAY: Ckay. Sorry about that.

MR. HAEMVERLE: Wi ch one was that again?
THE HEARI NG OFFI CER:  1088.

Is that right, TJ?

3

TJ BUDGE: That's correct.

2

HAEMMERLE: 1098?

2

TJ BUDGE: 1088.
THE HEARI NG OFFI CER:  1088.
MR. HAEMVERLE: Ckay. Sorry.
Q (BY VR TJ BUDGE): Dr. Brendecke, I'd like
to turn to the Sandy Pipe, which there was a
consi derabl e amobunt of di scussion about this norning.
Are you famliar with the Sandy Pipe?
A Yes.
Q VWi | e you' ve got your exhibits there,
pl ease turn to 1081. You'll see a map there that has
the AMEC | ogo on it.
Is this a map that you created?
A Yes.
Q And there's a depiction of the Sandy
Pi pel i ne.
Does that roughly approxi mate your
under standi ng of the |ocation of the pipe?

A Yes, it's relatively accurate.
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Q And | see the Sandy Ponds identified on
that map as wel | .

A Yes.

Q And | suppose the advantage of this map
over the map provided by M. Mrris is that we do have
real clear quarter-section |ines?

A Yes.

MR TJ BUDCGE: | would offer Exhibit 1081 into
evi dence.

THE HEARI NG OFFI CER: M. May?

MR, MAY: No objection.

THE HEARI NG OFFI CER M. Lemmon?

MR. LEMMON: No objecti on.

THE HEARI NG OFFI CER:.  Ckay. The docunent nmarked
as Exhibit 1081 is received into evidence.

(Exhibit 1081 received.)

Q (BY MR TJ BUDGE): Dr. Brendecke, there's
been consi derabl e testinony about how the Sandy Pi pe
benefits Rangen. And |I'm not going to bel abor that
i ssue here. But | did think, given your expertise in
water rights analysis, that it nmay be hel pful for you
to provide a brief explanation of how that benefit
woul d be cal cul at ed.

A The -- one of the primary purposes, at

| east of the Sandy Pipeline in nmy understanding, is to
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deliver water to users that woul d otherw se divert

di scharge fromthe Curren Tunnel under rights that are
senior to Rangen. And so the pipeline permts delivery
of water to those senior users so that they don't have
to divert discharge fromthe tunnel. And that water
can then be nade avail able to Rangen.

Q In Idaho we have a termwe refer to as an
exchange of water.

Is that one you're famliar wth?

A Yes.

Q And ny understandi ng of an exchange is that
you take water from one source in exchange for another.

Is that essentially what the Sandy Pipe
al | ows?
Yes.

Q And so in trying to determ ne the amount of
that -- of the water exchanged or the potenti al
mtigation credit, how would that be done?

A Vel |, you basically have to know what the
seni or users would have diverted fromthe tunnel but
for the pipeline. So it would be limted to the anmount
of their water rights and the anmount of flow in the
tunnel, and the anount of water that they used fromthe
pi peline, the smaller of those things.

Q Ckay. Let's see if | understand you
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correctly.

The credit to juniors, as regards the Sandy
Pi pe, cannot exceed the total discharge fromthe
tunnel ?

A Ri ght .

Q And it cannot exceed the anpunt of water
aut hori zed under the senior water rights fromthe
tunnel ?

A Ri ght .

Q And it cannot exceed the anount of water
used to irrigate fromthe Sandy Pipe?

A Ri ght .

Q And those, then, would formthe sideboards
of the credit cal cul ati on?

A Yes.

Q Are you famliar with the neasuring devices
currently in place to do those types of cal cul ati ons?

A CGeneral ly, yes.

Q What devices are you aware of ?

A There's a neter inside the Curren Tunnel
that neasures flows in the corrugated pipe that are not
carried in the white PVC pipe that lies at the bottom
of the corrugated pipe. There's not a neter on the PVC
pipe. So we don't really have a consistent and

reliabl e measurenent of the total water com ng out of
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the tunnel.

There's a measurenent -- my understandi ng,
there's a neasurenent of what goes into the Sandy
Pi peline, but not a measurenent of what's taken out at
various |locations or discharged into the Curren Ditch.
So there's a need for sone additional neasuring devices
to make this work.

Q Am | understandi ng your testinony to be,
then, that the -- there needs to be -- in your opinion,
there shoul d be some neasurenent of the water that's
di verted through the white pipe?

A Yes.

Q And al so the discharge fromthe Sandy Pipe?

A Well, if we knew what was bei ng di scharged
fromthe Sandy Pipe, then we could ensure ourselves
that the water rights at the Curren Tunnel were not out
of priority because of diversions, water rights in the
Curren Ditch.

Q All right. And | think this refers to
M. Erwin's testinony that there needs to be at | east
15 second-feet in the Curren Ditch to avoid a priority
call against the Curren Tunnel irrigation rights.

A Yes. Right now the nmeasurenent point in
the Curren Ditch is upstream of where the pipeline

di scharges into the ditch
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Q Ckay. And so when M. Erwin provided data,
the Curren Ditch neasurenents, it did not account for
any water that nmay have been entering the ditch from
the Sandy Pipe?

A That's right.

Q Ckay. | don't have any further questions
regardi ng the Sandy Pipe and how that mitigation credit
woul d be calculated. Let's turn next in the mtigation
plan to the portion referring to the assignnment of
wat er right 36-16976.

Have you reviewed this portion of the
mtigation plan, Dr. Brendecke?

A Yes.

Q Are you famliar with the water right
application that the districts had filed, No. 36-169767

A Yes.

Q What ' s your understandi ng of how t he
assignnent of this water right would benefit Rangen as
far as deliveries of water?

A It woul d nake avail abl e to Rangen the water
that is presently available at this point of diversion.

Q Are you famliar with the Rangen facility?

A Yes.

Q Have you visited it?

A Yes, on a coupl e of occasi ons.
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Q Okay. Which of the Rangen fish-rearing
facilities is this water avail able to?

A The | arge raceways and the CIR raceways.
It's available to all the raceways if they wanted to
punp it fromthe creek, but it's available by gravity
to the | arge raceways and the CTR

Q Ckay. So if this water right were assigned
to Rangen, they could imedi ately take water into the
| arge and CIR raceways by gravity flow?

A Yes.

MR. MAY: (Objection. Lack of foundation. This
wat er right has not been granted. There's no
foundation with regard to what this water right is or
woul d be.

THE HEARI NG OFFICER  It's foundati onal.

Overrul ed.

Q (BY MR TJ BUDGE): And you nentioned that
if they wanted to use this water in the small raceways
that would require sone type of punping station?

A Yes.

Q And explain why that would require sone
punpi ng.

A The smal |l raceways are at a higher

el evation than the creek at this point.

Q From an engi neeri ng standpoint, would it be
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difficult to punp water fromBillingsley Creek to the
smal | raceways?

A No.

Q [f you'll turn to Exhibit 1051
Dr. Brendecke, this is a neno to you froma Col eman
Mller.

W is M. Mller?

A He's an enpl oyee of AMEC

Q And when was this nmeno generated? | see it
dat ed Decenber 3rd, 2012. Could you provi de sone
background for this nmeno, why it was generated.

A This was generated in preparation for
the -- the hearing, the previous hearing. |'ve |ost
track of when that was. | guess it was |ast Muy.

Q What does this nmeno expl ain?

A It's basically a reconnai ssance-| evel

assessnent of what would be required to punp water from
Billingsley Creek into the small raceways in order to
make sure those raceways had an adequate supply to
fully function.

Q Okay. And if | look at these bullets under
t he design assunptions, the fourth bullet explains that
the bottom of the streanbed is approximately 10 feet
bel ow the smal |l raceway el evati on.

I s that your understandi ng of the anmount of
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l[ift that would be required to punp water into the
smal | raceways?

A Wll, the lift is a function of the
el evation difference and the energy loss in the
pi peline fromnoving water through it. So the total
lift is the dynamic head that's shown in this table
down here.

Q And if you'll turn to Exhibit 1052 on the
next page. | see sone design | abeled "Small raceway
punp station conceptual design."

Was this also prepared by M. Mller?
Yes.
Was it prepared in conjunction with his

meno to you --

A Yes.

Q -- that you just nentioned?

A Yes.

Q And just explain briefly what is shown on
Exhi bit 1052.

A It's -- it shows on the -- the photograph
shows -- is an aerial photo of the area of Billingsley

Creek at the head end of the Rangen hatchery. The two
smal |, black boxes shown, one is | abel ed "Existing
di version,” and that's the one that goes to the | arge

raceways and the CIR
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And then right across on the opposite side
of the creek is a small box that would represent the
punp station that's conceptualized here and a pipeline
going to the left where there's a box drawn around the
snmal | raceways.

Q From an engi neeri ng standpoi nt, how
difficult would it be to inplenent a punp station of
this nature?

A | don't think it would be difficult at all.
This is a pretty small punp station.

Q I's this sonething that Rangen coul d have
done in the past had they decided they wanted to punp
water fromthe creek to the small raceways?

A | would certainly think so.

Q So is it fair to say your testinony is that
Rangen coul d use water inmmediately out of Billingsley
Creek, either through the Bridge Diversion to the |arge
and CTR raceways, or if they desired to punp in the
smal | raceways they could do that in relatively short
order?

A | believe so, yes.

Q Do you know whether there's water in
Billingsley Creek to be punped to the small raceways or

delivered to the |l arge and CIR raceways?

A It certainly seens that way. The USGS
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records for flows in the creek downstream of Rangen are
substantially higher than the nmeasured flows fromthe
tunnel .

Q How f ar downstreantf?

A That woul d be just downstream of the CIR
raceways.

Q Ckay. You're referring, then, to the
nmeasurenents that there was a |l ot of testinony about at
the prior delivery call hearing?

A Yes. Rangen al so neasures di scharge from
the CTR raceways and over a small weir on Billingsley

Creek. And those nunbers also show that there's a | ot
nore water there than what cones out of the tunnel.

Q Ckay. And we might just real briefly turn
to Exhibit 1026.

MR. HAEMVERLE: Excuse ne, TJ. Wat was that
agai n?

MR TJ BUDGE: 1026.

And | would offer Exhibits 1051 and 52 --

1051 and 1052 into evidence.

MR. MAY: No objection.

THE HEARI NG OFFI CER. M. Lemmon?

MR. LEMMON: No objecti on.

THE HEARI NG OFFI CER Docunents marked as

Exhi bits 1051 and 1052 are received i nto evidence.
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(Exhibits 1051 and 1052 received.)

Q (BY VR TJ BUDGE): Dr. Brendecke, | see
you' ve got before you Exhibit 1026. And you may
remenber this norning M. Erwin testifying about these
bei ng nmeasurenents at the Curren Ditch

Are you famliar with the Curren Ditch?

A Yes.

Q What's the location of the Curren Ditch
rel ati ve to Rangen?

A It's downstream of Rangen, downstream of
the CTR raceway di scharge.

Q Are there any diversions between the CIR
di scharge and the Curren Ditch diversion point?

A Not that | could see when | was there.

Q From a hydrol ogic standpoint, is it
reasonabl e to assune, then, that there's at |east in
the Billingsley Creek the sanme anmount or close to the
same anmount of water that's reflected in these Curren
Ditch diversions?

A Yes.

Q Let me ask you about inproving the Curren
Tunnel, which is the next item the next mtigation
solution in IGM' s mtigation plan. There was sone
testinony earlier today about just renoving debris and

rock and things like that fromtunnels, and that that
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may have sonme type of benefit.

But I wanted to ask you, are there other
ways of inproving the tunnel that you're aware of that
could al so increase the anbunt of groundwater that
di scharges fromthe tunnel ?

A Wl l, the tunnel was created to access
water fromthe aquifer. |'mpresuming if one deepened
it or went farther into the aquifer, one could get
additional water, or w dened it, perhaps.

Q Can you expl ai n how deepeni ng the tunnel or
enlarging it or widening it would cause additi onal
water to flow into the tunnel

A Well, a couple of different things could
happen. You mght well intercept a flow path, a | ava
tube or a set of fractures that are carrying water.

But nore generally, you would be able to establish a
st eeper hydraulic gradient between the water table and
the tunnel itself. And that would draw nore water

Q And what do you nmean when you refer to a
steeper hydraulic gradient? Wat is that?

A The sl ope of the -- groundwater noves
because there's a hydraulic gradient, a slope to the
wat er tabl e.

By putting the head of the tunnel farther

into the aquifer, you would shorten the horizontal
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di stance between any given point in the aquifer and the
tunnel itself, which is open-channel flow, so it's
basically -- the tunnel outlet elevation is essentially
equal. It stays the sane. The tunnel is nore or |ess
hori zont al .

So you would create a steeper hydraulic
gradient. And that would cause nore water to flowinto
the tunnel, given the sane hydraulic conductivity.

Q Ckay. This leads to the next question: If
the punpers were to undertake an inprovenment of this
nature to increase the anmount of water available to
Rangen, how could we figure out the extent of the
benefit from deepening the tunnel or w dening the
tunnel ?

MR. MAY: (bjection on the basis of relevance to
this. I'mnot sure | understand why | GM i s proposing
or attenpting to get credit with regard to projects
that Rangen could do thenselves if they were feasible.

THE HEARI NG OFFICER.  Well, M. My, this is one
of the nine listed proposals. | dismssed two of them
And either constructing or inproving a horizontal
tunnel into the aquifer was one of those that |
allowed -- that | stated | would allow testinony
regarding. And Dr. Brendecke is an expert, and

M . Budge has posed a hypothetical set of facts to him
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So overrul ed.

THE WTNESS: You'll have to repeat the
guesti on.

MR, TJ BUDGE: Reporter, will you pl ease read
t he questi on.

(The record was read as foll ows:
"QUESTION: If the punpers were to
undertake an inprovenent of this nature to

i ncrease the anmount of water available to

Rangen, how could we figure out the extent of

t he benefit from deepening the tunnel or

wi deni ng the tunnel ?")

THE WTNESS: Short of actually doing it and
nmeasuri ng what you got conpared to what was there
before, probably the nost expedient thing to do woul d
be to try to do sone sort of a small-scal e nodel of
that area, perhaps inforned by a few boreholes to get a
little bit better detail of the geology i mediately
upstream of the tunnel. | believe M. H nckley tal ked
about such a small-scale nodel in his report.

Q (BY VR TJ BUDGE): Could you turn to
Exhi bit 1062. And once you find that, if you'll turn
to the back. There's a series of figures, and |I'd |ike
you to turn to Figure 12.

You nentioned M. H nckley discussing a
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nodel of a tunnel and how you could, in this case,
nodel -- create a nodel to try to deternmine the effect
of extending or enlarging the tunnel.

Does this Figure 12, the portion -- relate
to the portion of M. Hi nckley's report that you're
referring to?

A Yes.
Q And can you explain further how a nodel of

this nature could predict the effects of inproving the
Curren Tunnel, for exanple.

A Well, | believe M. Hinckley's exanple was
to denonstrate the effect of putting in the tunne
versus having just a surface outlet for the spring.

And in this schematic the green -- there's a very
smal | -scal e nodel in this.

MR. MAY: Director, I"'mgoing to object to this
on the basis of |ack of foundation. He seens to be
testifying as to what M. H nckley mght say if he were
here. Lack of foundation.

THE HEARI NG OFFI CER: | guess ny concern,

M. Budge, is that we're referring to a report by

M. Bern Hi nckley. And naybe | m ssed the reference by
Dr. Brendecke to Hinckley hinself in his present

testi nony.

But is this particular docunent in
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evi dence? Were are we --

MR TJ BUDGE: This is a report that's in
evidence in the prior delivery call case. And what |
asked Dr. Brendecke, as a hydrol ogist and nodeler, if
there's a way to nodel the effects of extending the
tunnel, and he said "Yes, there is, for exanple," and
he referred to Dr. -- or M. Hi nckley's report.

| certainly think it's common for engineers
to review each other's work, and | don't see any
problemin referring to another engineer's work on this
subj ect.

THE HEARI NG OFFI CER  Overruled. 1'Il allow
sone exploration on the subject.

Q (BY VR TJ BUDGE): Dr. Brendecke, are you
famliar with the type of nodel that M. Hi nckley was
referring to in his report?

A Yes.

Q Can you expl ain how a nodel of that nature
woul d wor K.

A Well, it basically would sinmulate the flow
emanating fromthese drain cells under the influence of
a surrounding water table. And the -- in his
particul ar exanple that he was using, he was trying to
illustrate the increase in flow that resulted from

constructing the tunnel in the first place, that could
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have resulted fromconstructing the tunnel in the first
pl ace.
Q And am | correct in understandi ng that
you're not necessarily -- you're using this graph,

Figure 12, to illustrate the type of nodel that could
al so be created to extend the tunnel, which is what
we' re discussing in this case?

A Yes. And as an exanple, this line of red
drain cells could be nmade | onger or bifurcated into a
net wor k.

Q And then that nodel could predict the
ef fect of those changes by extending the tunnel or
bi furcating it or creating a network?

A Yeah. You could get an estinate of what
addi tional flow m ght be derived.

Q Ckay. So if the punpers were to decide to
undertake this type of project, they could attenpt to
nodel it so they woul d have an idea of what kind of
benefits could be expected and to determ ne whether the
cost of such a project would justify those types of
returns.

Wiy haven't you al ready constructed that
type of nodel and nmade that anal ysis?

A Nobody asked ne to, and | haven't had tine.

Q Ckay. And then you nentioned the other

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611






© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page 485

Rangen Mtigation Hearing - Vol. |1 3/18/2014

type of way to calculate the benefit would just be to
do it and to conpare the flows after the inprovenent
with the flows before the inprovenent?

A Ri ght .

Q Ckay. So it's fair to say, then, that at
this point you don't have an opinion as to the anount
of credit that can be expected frominproving the
tunnel, but you do expect that inprovenents would
provide nore water to Rangen and that the -- that that
coul d be quantified should the punpers decide to
undertake that type of project?

A | think it's likely that flows could be
i ncreased, and sone prelimnary eval uation m ght be
able to quantify that a little better.

Q Ckay. Along the sanme vein, let's talk
about the horizontal well proposal that's also in the
mtigation plan.

What have you done to eval uate whether you
believe it would be feasible to increase water flows at
Rangen by drilling a horizontal well?

A | reviewed a report, a couple of reports of
grant application and a report by SPF Engi neering
that -- sort of a reconnai ssance eval uation of putting
in a horizontal well at the Rangen facility.

Q WIIl you turn to Exhibit 1063 -- excuse ne,
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1060, and let nme know whether that's the report you're
referring to.

And in the neantine, could we go off the
record for just a nonent?

THE HEARI NG OFFI CER:  Yes.

(Recess.)

THE HEARI NG OFFI CER:  TJ Budge, after the
m daf t ernoon break, you may continue your exam nation
of Dr. Brendecke.

Q (BY MR TJ BUDGE): Dr. Brendecke, before
we took our break, we were getting into the horizontal
wel | portion of our mtigation plan. | had asked what
you had done to evaluate the feasibility of the well,
and you had nentioned that you had | ooked, anmpbng ot her
things, at an SPF Engi neering report. And | had asked
you to turn to Exhibit 1060.

Is that the report you were referring to?

A Yes.

MR. TJ BUDGE: And for the record, this exhibit
is marked "Confidential." That's froma prior
proceeding. During the break the -- Rangen, the
opposi ng party, has reviewed this and determ ned that
it's not necessary to maintain confidentiality of this
docunent in this proceedi ng.

And so, Justin, why don't you confirmthat
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this docunent is not under confidentiality at this
poi nt .

MR. MAY: Yes, that is correct.

THE HEARI NG OFFI CER  Thank you.

Q (BY MR TJ BUDGE): Dr. Brendecke, what did
you -- why did you review this docunent, and what does
this -- what |ight does this shed on the feasibility of
a horizontal well?

A Well, the report specifically |ooks at a
hori zontal well as a method of inproving the
reliability of flows to Rangen

Q And if you |l ook on the -- if you | ook on
page 4 of that docunent, it looks like this identifies
a nunber of options for augnenting water supplies into
the Rangen facility, of which a horizontal well is one
of them It's identified as No. 4.

Do you see that?
A Yes.
Q So in ternms of your present testinony at

the nonment, you're just referring to the portion of the
report tal king about the horizontal well.
And what did SPF find in ternms of the
feasibility of drilling a horizontal well?
A Vell, they found it woul d be feasible and

that it would -- they thought there was a potenti al
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that it could significantly inprove the flows. They
reconmended sone ot her testing.

Q Ckay. And in our prior discussion about
extending the Martin-Curren Tunnel and inproving it,
enlarging it, sonething of that nature, you expl ai ned
that by doing that you would increase the hydraulic
gradient, and that would result in nore water
di scharging fromthe aquifer into the tunnel.

Wuld drilling a horizontal well have
essentially the sane effect?

A Yes. It wouldn't cause water to flow into
the tunnel, but it would have the sane effect.

Q Did SPF make any recommendati on as to where
the horizontal well m ght be nost effective?

A Well, they recomended that it be at an
el evati on bel ow the tunnel.

Q Wiy is that?

MR. MAY: Director, is this exhibit being
offered in sonme fashion? It seens |like we're going
through the exhibit without having it be offered.

MR, TJ BUDGE: Thank you, Justin. That's
correct.

| would offer Exhibit 1060 into evidence.
THE HEARI NG OFFI CER: M. May?

MR. MAY: No objection.
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THE HEARI NG OFFI CER: M. Lemmon?

MR. LEMMON:  No obj ecti on.

Q (BY MR TJ BUDGE): Dr. Brendecke, | was
asking if --

THE HEARI NG OFFI CER:  Just a m nute.

MR TJ BUDGE: [|I'msorry, Director.

THE HEARI NG OFFICER | haven't | ooked at this
entire docunent, at |east not since the previous
heari ng and decision. It goes through a nunber of
alternatives, including grant applications.

I"massumng that this is only offered for
pur poses of analysis of a horizontal well, M. Budge.

MR TJ BUDGE: At this point. W wll have sone
di scussi on about one of the other proposals in this
meno.

THE HEARI NG OFFI CER:  But you don't intend to
di scuss grant applications?

MR TJ BUDGE: We wi Il discuss sone of those as
well. This is just one of the docunments Dr. Brendecke
consulted in formng his own opinion that a horizontal
wel |l is feasible.

THE HEARI NG OFFI CER.  (Ckay. Docunent nmarked
Exhi bit 1060 is received into evidence.

(Exhi bit 1060 received.)

THE HEARI NG OFFI CER:  And you have anot her
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docunent you've referred to out there, just as a

rem nder, M. Budge.

MR TJ BUDGE: Thank you.

THE HEARI NG OFFI CER°  Docunent by Bern Hi nckl ey.

And | will not be so willing to accept the entire

report into the record.

MR TJ BUDGE: We'd offer into evidence

Figure 12, | believe it was, fromthe H nckley report

at this point.

THE HEARI NG OFFI CER M. My?

MR. MAY: | guess | object on the basis of

foundation to it.

THE HEARI NG OFFI CER:  Ckay. M. Lemmon?

MR LEMVON: | haven't had tine to review, so

guess | object on...

THE HEARI NG OFFICER: Well, to the extent what

I'"d call the drawing of a cube and a few lines and an

extension of sone kind of tunnel into that cube has

value, I'll allow that particular figure into the

record. Not the rest of the report.
MR, TJ BUDGE: That would be fine.
THE HEARI NG OFFI CER:  Ckay.

MR BAXTER: Director, for clarification, what

was the figure nunber?

THE HEARING OFFICER.  It's Figure 12 in
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Exhi bit 1062.
(Exhibit 1062 received.)

MR. MAY: What exhibit was that in? 1062?

MR HAEMVERLE: 1062.

THE HEARI NG OFFI CER 1062, Figure 12.

MR, TJ BUDGE: That's correct, Figure 12.

THE HEARI NG OFFI CER:  Ckay. M. Budge.

Q (BY MR TJ BUDGE): Dr. Brendecke, a nonent
ago | was asking if SPF had any recommendati ons
concerning the location of a horizontal well.

A Yes.

Q And what was your response?

A I think | said they recommended it be done
at an el evation bel ow the tunnel.

Q And what's the advantage of drilling a well
at a |ower elevation, should that be undertaken?

A Well, they -- they stated that it was --
woul d avoi d possibly the risk of mssing a fractured
basalt zone that supplies water to the tunnel and
getting into a richer part of the aquifer. | think it
al so woul d have the effect of steepening the hydraulic
gradient, as | described for the tunnel.

Q Thank you

If you'll now turn to Exhibit 1061. This

is identified on its face as a grant application to
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eval uate the feasibility of a horizontal well in the
vicinity of the Curren Tunnel submtted by Rangen, Inc.
Have you reviewed this as well?

A Yes.

Q And is the grant application consistent
with the nmeno we just discussed and that reconmends
eval uating a horizontal well as a way to increase the
fl ow of water at Rangen?

Yes.

Q And if you'll turn to page 8 of that
exhibit. There's sone project tasks that go beyond the
nmeno we were discussing before and tal k about sone
steps you would take to evaluate the feasibility and
I i keli hood of a horizontal well being successful. It
refers to well testing and aquifer testing and sone
ot her neasures.

Do you see that?

A Yes.

Q And are those things that could be done in
this case to further evaluate the feasibility of a
hori zontal well?

A Yes.

Q Are these things that -- let ne rephrase

t he questi on.

What type of tinme franme do you think would
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be required to properly evaluate the feasibility of a
hori zontal well before actually undertaking the
construction?

A It woul d probably take at |east six nonths.

Q And will you turn to page 13 of
Exhi bit 1061

Do you see the section |labeled No. 7 titled
"Summary di scussion"?

A Yes.

Q And the second sentence there reads, "A
successful horizontal well to replace decreased fl ows
to the Rangen aquaculture facility may provide a
| ong-termsolution to dimnished flows that are
constrai ning the Rangen aquacul ture operation.” It
further reads, "Increasing flows to the Rangen facility
woul d provide a major benefit to other water users that
may be affected by decreased flows to the facility.”

Do you agree that the drilling of a
hori zontal well is a way to potentially have a
significant increase on the net flows fromthe aquifer
avai | abl e to Rangen?

MR. MAY: Director, first of all, objection
based upon | ack of foundation with regard to the
guestion. But second of all, |I have the sane kind of

general issue with are we going to read out of the
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exhibit if it's not been offered? And | don't believe
this exhibit has even been offered at this point.

THE HEARI NG OFFI CER. M. Budge, do you wish to
offer the exhibit?

MR TJ BUDGE: |'d be happy to offer
Exhi bit 1061

THE HEARI NG OFFI CER.  Ckay. M. May?

MR. MAY: No objection.

THE HEARI NG OFFI CER.  Ckay. And your first
objection is what, then? 1Is it still standing?

MR. MAY: Yes, | guess |ack of foundation for

M. Brendecke's opinion with regard to what woul d be
the result of a horizontal well. [I'mto understand
that he hasn't done any investigation to determn ne
whet her such a thing woul d be feasible.

THE HEARI NG OFFI CER: M. Brendecke is qualified
as an expert. 1'Il allow himto give an opinion
regardi ng the proposal.

Overrul ed.
(Exhi bit 1061 received.)

THE WTNESS: 1|s there a question?

Q (BY MR TJ BUDGE): Just to re-ask the
guestion, yeah, | asked if you would agree with SPF' s
anal ysis that a horizontal well would Iikely be able to

provi de increased flow to the Rangen facility.
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A | think it certainly has potential for
providing increased flow Al other things being
equal, | would expect it to.
Q Earlier we discussed the report submtted

by M. Hinckley in the delivery call hearing that was
hel d a year ago.

Did you review any portions of his report
relating to the adequacy of a water supply, a
groundwat er supply that mght be utilized with a
hori zontal well?

MR. MAY: (bj ection.

THE HEARI NG OFFI CER \What basi s?

MR, MAY: It seens |ike he's going to be going
into nore of M. Hinckley's testinony as opposed to his
own, and | would object on the basis of |ack of
f oundati on.

THE HEARING OFFICER.  Well, it's a prelimnary
guestion. Overrul ed.

M. Budge.

Q (BY MR TJ BUDGE): Dr. Brendecke, you
mentioned earlier that in reviewing IGM's mtigation
pl an you reviewed a variety of docunents and data
sources for each of the proposals in an attenpt to
evaluate their feasibility, given the tine constraints

i nposed on this hearing -- inposed by this hearing.
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My question to you is, as part of your
eval uation of the feasibility of a horizontal well, did
you review portions of M. Hi nckley's report submtted
in the Rangen delivery call hearing that discuss the
aquifer in that area and the avail abl e groundwat er
supply to supply a horizontal well, for exanple?

A Yes.

Q And this is also that report identified as
Exhi bit 10627

Yes.

Q Coul d you give a general overview of the
purpose of -- well, let me rephrase that question.

If you | ook at the table of contents in
that report, beginning on what's the third page in your
bi nder, you'll see the first section is under the
headi ng "Hydr ogeol ogi ¢ setting."

A Yes.

Q And the first few parts of the report talk
about the hydrogeol ogy of the aquifer and the vicinity
of Rangen. There's down | ower a section of the report
that di scusses groundwat er di scharge at Rangen and the
| oner springs site, geology flow data, et cetera. And
then there's a section titled 20 -- or listed on
page 28 titled "G oundwat er devel opnment opportunity.”

Have you reviewed this report in preparing
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for this hearing today?

A Yes.

Q Does this report contain information that
i nforns your opinion as to the feasibility of drilling
a horizontal well in the Rangen area?

A Yes, it does, | believe.

MR TJ BUDGE: |'d offer Exhibit 1062 in its

entirety into evidence.

THE HEARI NG OFFI CER: M. May?

MR. MAY: Director, | object on the basis of
foundati on and rel evance.

THE HEARI NG OFFI CER.  Ckay. M. Lemmon?

MR MAY: It's not his report.

THE HEARI NG OFFI CER M. Lemmon, any obj ection?
Do you know what --

MR, LEMMON. | would al so object.

THE HEARI NG OFFI CER:  Ckay. M. Budge, the nere
fact that the report inforns M. Brendecke -- expert
W tnesses are entitled to review and use reports to
support their own opinions, but I don't see that the
mere fact that it inforns himis a basis for the
i ntroduction of this whole docunent into evidence.
There's a ot of information in here that's not
rel evant to the subjects we're tal king about.

And so I'll deny the notion to have this
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recei ved into evidence.

MR. TJ BUDGE: Director?

THE HEARI NG OFFI CER:  Yes.

MR TJ BUDGE: A few of our mtigation proposals
i nvol ve use of groundwater in the vicinity of Rangen.
W' ve got the horizontal well proposal, the
over-the-rim proposal, and inproving the horizontal
wel | .

In the prior case we hired M. Hnckley to
do a -- what | think was a very thorough and robust
analysis of the aquifer in that area. He evaluated the
geol ogy, water levels, water rights in the area,
punpi ng records, and that led himto the concl usion
that there's a very robust aquifer.

MR. MAY: bjection to the statenent in the
m ddl e of the testinony about M. Hi nckley.

THE HEARI NG OFFI CER:  Ckay. M. Budge --

MR TJ BUDGE: I'll cut to the --

THE HEARING OFFICER  I'mnot letting it in
unl ess there's -- M. Brendecke is here. He's an

expert wtness. He can offer an opinion based on the
information that he's gl eaned from another report.
It's not a reason to bring the report in that's been
prepared by soneone else. So it's excluded.

MR TJ BUDGE: W identified M. H nckley as a
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witness in this case. And | advised Rangen's counsel
that we could bring himfromWomng to testify if we
needed to, but that he would sinply be testifying on
the exact sanme information that he provided in the
prior case, that what we proposed here and an
over-the-rimor horizontal well are just as valid as
they were a year ago.
If we need to do that, | suppose we coul d.

That's going to be an inconveni ence and an expense, and
all he's going to do is sit there and testify that this
is his report, it's as good today as it was a year ago,
and we'll put it into evidence.

THE HEARI NG OFFICER:  Well, that's up to you,
Counsel. But | have Dr. Brendecke in front of nme. And

he's entitled to review these type of reports and offer

an opinion as an expert wtness. But that's not a
basis to bring in M. H nckley's full report.

MR. RANDY BUDGE: |1'd |like to inquire of
counsel .

THE HEARING OFFICER:  Well, let's go off the
record.

MR RANDY BUDGE: Of the record.
(Recess.)

THE HEARI NG OFFI CER.  Ckay. M. Budge.

MR TJ BUDGE: Yeah.
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Q M. Brendecke, before we left, we were

tal ki ng about the horizontal well proposal.

| ought to nention, Director, for your
benefit, apparently there was a m sconmuni cati on
concerning calling M. Hi nckley as a wtness.

THE HEARI NG OFFI CER:  Ckay.

MR. TJ BUDGE: For today's purpose, we won't
seek to admt his report into evidence.

THE HEARI NG OFFI CER:  Ckay.

MR TJ BUDGE: W do want to reserve the right
to call himas a witness if necessary. He's on our
witness list. And this report has been an exhibit from
our first disclosure.

Q M. Brendecke, as part of your eval uation
of the likelihood and success of a horizontal well, did
you undertake any analysis or review of the aquifer in
the vicinity of Rangen?

A I reviewed existing reports describing the
groundwat er and hydrogeol ogy in the area.

Q And that includes the report that
M. Hi nckley submtted a year ago in the delivery cal
heari ng?

A Yes, and ot hers.

Q And do you have an opinion as to the

productivity, if that's the right word, of the aquifer
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in the near vicinity of Rangen?

A There's a lot of water in the vicinity of
Rangen. Unfortunately, Rangen's tunnel is sort of the
straw at the top edge of the bathtub. And I think the
notion of a horizontal well is sinply to put the straw
inat alittle | ower elevation of the bathtub.

Q And what | eads you to the conclusion that
there's a lot of water available in the vicinity of
Rangen?

A There are relatively high-capacity wells in
the area. There's a variety of discharges, sone of
themquite large, in that reach of the river

Q And so if | understood your prior
testinony, it's that it's your opinion that a
hori zontal well does have a likelihood of significantly
increasing the flow of water to the Rangen facility?

A | think it certainly has the potential to
do that.

Q Let's go ahead and transition to the next

mtigation proposal, which is referred to as an
over-the-rimproject. And as you're aware, this is a
proposal to connect groundwater wells above the rim and
punp water directly to Rangen.

I's that your understanding of this section

of the mtigation plan?
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A Yes.

Q What have you done to eval uate the
feasibility of inplenenting an over-the-rim proposal at
Rangen?

A | did an anal ysis of the capacities of

nearby wells, nearby groundwater rights that could be
included in such a plan. And | reviewed docunents
related to our previously approved plan for simlar
delivery to C ear Springs.

Q You nentioned a previously approved plan
for Clear Springs.

Is that sonething you were involved with?

A Yes.

Q Can you explain that project generally.

A Groundwat er users had a mitigation
obligation at Clear Springs' Snake River Farmfacility.
| forget the exact amount. It was on the order of
3 cfs. And they proposed a plan by which wells punping
from above the rimjust upgradient fromd ear Springs
woul d be converted -- or the lands that those wells
were serving would be converted and irrigated with
surface water.

The wells would then be punped in the sane
vol unes as they had been before, but the water would be

delivered by pipeline to the Cear Springs Hatchery
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facility.
Q And you understand that plan was approved
by the Departnent?
A Yes.
Q | want to talk to you about some of the
conponents of that plan and have you expl ai n whet her
t hese sanme conponents could be inplenented in a plan at
Rangen. And let's begin by turning to Exhibit 1053.
Dr. Brendecke, do you have the full report
in your book or just the first page?
A It's just the first page.
Q I'"'mgoing to have M. May project this

exhibit inits entirety onto the screen. And we'l|
just have to look at it there, and we can zoomin where
necessary.

Is this the over-the-rimproposal you were
just discussing?

A Yes. This is the report by SPF water, who
was our -- sort of a teammate of ours on this. And
they did the detail ed engi neering desi gn worKk.

Q So you were involved in the engineering
report prepared by SPF?

A | worked -- we worked closely with SPF in
their preparation of this report, yes.

MR, TJ BUDGE: And, Justin, would you scrol
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down to the next page.

MR. MAY: Yeah, | guess ny initial -- |I'm happy
to scroll down, but are you offering this as an exhibit
in this case?

MR, TJ BUDGE: Let ne ask a few nore questions.

Q Cenerally, Dr. Brendecke, is it your
opi nion that an over-the-rim plan could be inplenented
in the Rangen case simlar to what was proposed for
Snake River Farmthat this report pertains to?

A Yes.

MR TJ BUDGE: |I'll offer Exhibit 1053 into
evi dence.

MR, MAY: | woul d object.

THE HEARI NG OFFI CER:. M. May?

MR. MAY: | would object on the basis that,
again, it's the report of another expert. It was

prepared in a different case for a different facility.
M ght | ask a couple of questions in aid of

obj ecti on?

THE HEARI NG OFFI CER: Before you do, howlong is
the report? | have one page.

MR. TJ BUDGE: Yeah, | apol ogize, Director.
Sonme of these larger reports -- and the report itself
is not particularly long, but there's a nunber of

exhi bits and diagranms. They were provi ded
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el ectronically, but not included in the binders.

MS. BRODY: It's 46 pages.

MR MAY: 46 pages. |'msorry.

THE HEARI NG OFFI CER: I ncluding the exhibits or
t he attachments?

MR. MAY: That's the |ast page |I show, yeah.

THE HEARI NG OFFI CER.  Ckay. M. May, ask your
guestion. O did you have a question?

MR, MAY: Yeah, | had a couple of questions, if
| could, in aid of an objection.

THE HEARI NG OFFI CER For whonf? For whonf

MR. MAY: \What's that?

THE HEARI NG OFFICER: | think you asked -- you
requested that you be able to ask questions in aid of
obj ecti on.

MR MAY:  Yes.

THE HEARI NG OFFI CER. You want to ask those
guestions of M. Brendecke?

MR. MAY: Yes, if | could.

THE HEARI NG OFFI CER:  Ckay.

VO R DI RE EXAM NATI ON
BY MR NMNAY:
Q Dr. Brendecke, does this report contain any

information with regard to Rangen?
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A I don't think so.

Q Ckay. Have you done any analysis with
regard to the engineering for an over-the-rimplan for
the Rangen facility?

A |'ve done sone reconnai ssance to determ ne
what wells m ght be available to provide the source for
such a pl an.

Q Ckay. And beyond that, have you done any
ki nd of engineering or anal ysis?

A No.

MR. MAY: Director, | would object on the basis
of foundation again. It's another expert's report, and
rel evance to this matter.

THE HEARI NG OFFI CER: M. Budge.

MR TJ BUDGE: In the record is the Departnent's
order approving this over-the-rimmtigation plan.

That order includes a nunber of conditions upon the
approval . Understanding those conditions in sone

i nstances requires review of the over-the-rimplan that
was submitted to the Departnent at that tine.

And we certainly think the Director would
be interested to know what type of protections will be
included in a mtigation -- an over-the-rimplan for
Rangen. And the easiest way to explain those will be

to cite to the protections that were inplenmented in
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the -- proposed in the prior plan.

THE HEARI NG OFFI CER: M. Lemmon, any objection?

MR, LEMVON: Yeah, | think I would object also.

THE HEARI NG OFFICER. Well, ny rulings may seem
to be inconsistent, but -- because this report is not
even related to the Rangen facility. However,
M. Budge, | am somewhat interested and persuaded to
| ook at the level of detail in this particular report
and conditions that were inposed by the Director at the
time and, | suppose, conpare the |evel of preparation
for the Clear Springs matter, conpared to the |evel of
preparation here today. So I'll allowit into
evi dence.

(Exhi bit 1053 received.)

MR, TJ BUDGE: Justin, will you scroll down.

MR MAY: 10537

MR TJ BUDGE: Yes. Page 2 of the report. One
nore. And then zoomin on the top nmap.

MR. MAY: Do you need the | egend?

MR. TJ BUDGE: Include the | egend, yeah.

CONTI NUED DI RECT EXAM NATI ON
BY MR TJ BUDGE:
Q Dr. Brendecke, we're | ooking at page 2 of

the over-the-rimexpert report submtted in the Snake
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Ri ver Farm case. And we've got highlighted on the
screen an image that has the AMEC | ogo.

Is that a docunent, or at |east an image,
that you or your staff prepared?

A Yes.

Q And coul d you expl ain what that depicts.

A It shows the wells that were initially
identified to be participating in the plan. Those are
the yellow dots on the inage. They're nunbered.

There is sone shadi ng, some col ored shadi ng
on the image. That's the authorized place of use of
those wel |l s.

The pink |ines show pipeline routes from
the wells to the Snake River Farmfacility. You can
see there are a couple of themshown. This was sort of
a prelimnary alignnment that we canme up with early in
the effort.

Q Am | correct in understanding, then, that
this was a conceptual or prelimnary exanple of how an
over-the-rimsystem m ght be inplenmented at Snake Ri ver
Far ns?

A Yes.

Q These weren't final engineering or
construction plans?

A No.
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Q Justin, could you zoominto the picture
bel ow t hat one, sanme page. The whol e thing, yeah.

Is this any different than the prior inage
we were |looking at? And for the record, we're | ooking
at the inmage on the bottom of page 2 of Exhibit 1053.

A It's different in that we |anded on a
pi peline alignment, a preferred pipeline alignnent.
And | think that there may be sonme m nor realignnents
of sonme pipes and one -- a well mght have been
substituted for a different well. | can't renmenber
exactly.

Q And if | look at the bottom it says
"Conceptual pipeline |ayouts."

Should | understand that to nmean that this
was not final design or engineering or construction
pl ans?

A No, you couldn't build it fromthis
i nformati on.

Q Have you reviewed the wells in the vicinity
of Rangen to determine if there are also wells that
could be interconnected to deliver water to Rangen?

A Yes.

Q Justin, wll you please pull up

Exhi bit 1059. Boy, this is difficult to read.

Dr. Brendecke, do you recognize that? And
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you can turn to that in your exhibit binder if that's
easi er.

A What was t he nunber again?

Q 1059. Dr. Brendecke, this is a table of
information. And the colums are | abeled with water
rights, priority dates, owner, et cetera.

Is this a table that you or your staff
created?

A Yes.

Q And what does this table show?

A This is information on each of the wells
that we identified as potentially within reach of an
over-the-rimproject. | nean there -- we arbitrarily
drew a 2-mle |ine around Rangen.

Q So this is a summary of groundwater wells
within 2 mles of Rangen?

A Yes, irrigation wells.

Q And this was created using water right data

fromthe Departnent of Water Resources?
A Yes.
MR TJ BUDGE: Ofer Exhibit 1059.
MR. MAY: No objection.
THE HEARI NG OFFI CER: M. May?
MR. MAY: No objection.

THE HEARI NG OFFI CER:  Ckay. M. Lemmon? No
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obj ection, M. Lemon?

MR. LEMMON:  No obj ecti on.

THE HEARI NG OFFI CER: Ckay. Docunent marked as
Exhi bit 1059 is received into evidence.

(Exhi bit 1059 received.)

Q (BY VR TJ BUDGE): And | ooking at the
wells in the vicinity of Rangen, Dr. Brendecke, did you
determ ne that an over-the-rim-- that wells could be
interconnected in a way to deliver water over the rim
as you had done previously in the Cear Springs case?

A It certainly appears that there is.

Q And explain why you think there's
sufficient water.

A If we look at the limtations on these
permts, taking into account any conbined linmts, they
allow a total volune of 8,008 acre-feet per year of
use. That's at the bottom of the second-to-the-Iast
colum. The total mtigation requirenment at Rangen is
alittle under 7,000 acre-feet a year.

Q Justin, could you zoomin on the bottom as
the totals, just all the way across the bottom

Ckay. You nentioned that these water
rights wwthin 2 mles of Rangen collectively allow the
di version of 8,000 acre-feet.

And did | understand your testinony
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correctly that if you were to take the 9.1 cubic foot
per second mtigation obligation at Rangen and spread
that across the course of a year that it would require
the delivery of something under 7,000 acre-feet?

A Yes, a little bit under 7,000.

Q Ckay. Wiy don't you turn one exhibit
forward to Exhibit 1059 -- or 1058. Excuse ne.

And did | offer 1059? | think so. Yeah.

MR. RANDY BUDGE: Yeah.

Q (BY MR TJ BUDGE): 1058. You'll see this
is an image | abel ed "Point of diversion map," and al so
has the AMEC | ogo on it.

Is this a map that you or your staff
created, Dr. Brendecke?

A Yes.

Q And what does this map show?

A It's an aerial image of the Rangen area.
The Rangen -- the Curren Tunnel is shown in the center
of the circle as a red star. Black squares are nearby
wells. The green circle is -- basically has a radius
of 2 mles. Sonme of the black squares representing
wel | s al so have a yellow dot in them And that just
denotes that that particular well has a priority senior
to July 13th, 1962.

Q Ckay. So am | correct in understanding

208-345-9611 M & M COURT REPORTI NG SERVI CE,
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that the map depicts the point of diversion of the
groundwat er rights listed in Exhibit 10597

A Yes.

Q And based on your review of these
groundwat er rights within 2 mles, is it your opinion
that wells could be interconnected in a manner to
deliver water to Rangen over the rimsufficient to neet
its mtigation obligation?

A Yes.

Q And your prior testinony concerning the
productivity of the aquifer around Rangen that you
offered in regards to our horizontal tunnel discussion,
| assune that sanme testinony would apply to the
avai lability of groundwater to serve Rangen from a
conbi nati on of these wells?

A Yes.

Q I want to tal k about other protective
nmeasures that were proposed in the Snake Ri ver Farm
case that could al so be proposed here to provide a
reliable supply of water to Rangen. And | think the
easiest way to do that would be to review the
protections outlined in the prior engineering work. So
if you'll turn with ne again back to Exhibit 1053.

And scroll down to page 9.

Garrick, do your records reflect
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Exhi bit 1058 being in evidence?

MR. BAXTER: No, not 1058.

MR TJ BUDGE: | would offer Exhibit 1058, which
is the map we reviewed just a nonent ago, points of
di version within 2 mles of Rangen.

THE HEARI NG OFFICER: M. May?

MR. MAY: No objection.

THE HEARI NG OFFI CER: M. Lemmon?

MR, LEMVON:  No.

THE HEARI NG OFFI CER The docunent marked as
Exhi bit 1058 is received into evidence.

(Exhi bit 1058 received.)

MR, TJ BUDGE: Could you zoomin on the two
par agr aphs bel ow, headi ng No. 2.5.

MR. MAY: Right here?

MR. TJ BUDGE: Yeah.

Q Dr. Brendecke, we have on the screen
projected a portion of page 9 in Exhibit 1053. And
we' re | ooking at paragraph No. 2.5, which refers to
pi peline protection. And it states that the pipeline
proposed in that case would be protected with a rate of
flow control valve with back pressure, pressure relief
val ve, and air vents.

Coul d you explain the purpose of those

protections that were proposed in that case.
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A Wll, they stemprimarily fromthe fact
that the water was going to be punped fromthe ground
up to the top of the rimand then down sone el evation
difference to Rangen. So there's substantial changes
in pressure conditions along the pipeline.

W want to prevent an airlock from
occurring, so we need air vents. W need pressure
relief valves because heads at the bottomend of the
pi peline could get fairly high. And we need back
pressure sustaining valve to make sure that the
pi peline doesn't -- doesn't enpty if we're switching
bet ween one wel |l and anot her.

Q So you've testified that an over-the-rim
pl an woul d work for Rangen

Wul d you anticipate that these sane types
of protections would be included in construction
designs for an over-the-rimsystem at Rangen?

A Yes.

Q There's nothing, to your know edge, that
woul d prevent these types of neasures from being
I mpl ement ed?

A Not that | can think of.

Q Justin, can you scroll down to page 14.

Dr. Brendecke, you can turn to page 14 or

vi ew t he screen.
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A | just have the first page.

Q Ckay. This section of the report,

Dr. Brendecke, tal ks about winterization of the system
and draining of wells to provide clinmate protection.

Do you recall evaluating this or review ng
this previously?

A Yes.

Q And what are the protections that were
di scussed here?

A Well, the plan didn't use all the wells
continuously. And so at sone tinmes of the year
portions of the systemwould remain idle, and you have
to protect themfrom freezing

Q Is there any reason these sanme protections
could not be included in an over-the-rimsystem
desi gned for Rangen?

A No.

Q Justin, would you please turn to

Exhi bit 1054 and scroll down to the summary on page 2.
Dr. Brendecke, you can turn to Exhibit 1054

in your binder. W've got all of the pages there.

This is a | abel ed "Rebuttal report of Terry Scanl an"

prepared by I1GM in that sane case. It was identified

as Exhibit 2025.

Is this al so one of the docunments you
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reviewed in preparing your opinion as to the
feasibility of an over-the-rimsystem at Rangen?

A Yes. | think you m sspoke slightly. This
was prepared on behalf of | GM, not by | GM.

Q Thank you. Yes.

A Yes, it is one that | also reviewed.

MR TJ BUDGE: |'d like to discuss with you sone
of the protected neasures outlined in this report as
well. And | suppose to do that Rangen's going to ask
that | admt this into evidence.

So | would offer Exhibit 1054 into
evi dence.

MR MAY: And | would -- this is a rebutta
report. | object on the sane basis that |'ve objected
to these reports conming in. |If Dr. Brendecke has an
opi nion, he can express it. But this is a rebuttal
report about a different systemthat was submitted in a
different case by a different person.

THE HEARI NG OFFI CER: M. Lenmon, any
obj ecti ons?

MR, LEMMON: | would al so object.

THE HEARI NG OFFI CER:.  Ckay. Well, again, this
is related to another matter. But nonetheless, it
shows a -- I'mnot sure, M. Budge, whether this hel ps

you or hinders you. It shows a |level of preparation
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for a plan that, in ny recollection, was approved by
the Director and sets out significant detail regarding
that plan. And so as nuch as anything it would be used
for comparative purposes.

MR TJ BUDGE: Under st ood.

THE HEARING OFFICER  So it's received into
evi dence.

(Exhi bit 1054 received.)

Q (BY VR TJ BUDGE): Dr. Brendecke, do you
have that report before you?

A Yes.

Q And if you' d turn to page 2, | just want to
review the summary. There's additional explanation in
the report. But | want to again review sone of the
protective nmeasures that were identified there that
could be inplenmented here as well. In the first
paragraph it tal ks about the plan being constructed
W th biosecure -- to be biosecure and sufficiently
reliable.

Do you know what it neans to be bi osecure?

A | believe it nmeans to be protected from
cont am nati on.

Q And do you recall what neasures were taken
into account to ensure that facility was bi osecure?

A Well, part of it was using material s that
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didn't pronote biofilmgromh. | think there were

| ocks on all of the punp houses at the well heads. And
there was a buried pipeline into the Snake River Farm
facility.

Q And t hose sane types of nmaterials could be
utilized in an over-the-rimplan for Rangen?

A | don't see why not.

Q Further down on this summary there's a
headi ng that says, "The water quality fromthe wells
will be of simlar or better quality than the water
currently used by Snake River Farm"™

Do you have an opinion as to whether the
water quality that woul d be punped to Rangen woul d be
of simlar quality to water that naturally discharges
fromthe tunnel ?

MR. MAY: (Objection. Lack of foundation.

THE HEARING OFFICER:  1'I| let Dr. Brendecke
opi ne.

MR. MAY: Mght | ask a couple of questions in
aid of an objection?

THE HEARI NG OFFI CER  Yes.

VO R DI RE EXAM NATI ON
BY MR MNAY

Q Dr. Brendecke, as part of your plan that
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was put together in the Clear Springs case, did you do
testing of various wells?
A We relied on DEQ records of water-quality
tests in those wells.
Q And you reviewed those records?
A Yes.

Q Do you recall whether all of the wells that
you were | ooking at had sufficient quality to be used
for a fish facility?

A | believe they all did. There were a
coupl e that had seasonally el evated | evels of nitrate,
but the blend together was -- actually had less nitrate
than the spring feeding the Snake River Farm Hatchery.

Q And that was a concern that needed to be
addressed by specific exam nation of sonme records?

A Yes. As | said, we used the DEQ records
for the wells, and Snake Ri ver Farm had obvi ously had
water-quality data for their hatchery.

Q W have a list of wells that's been shown
here as Exhibit 1059.

Have you made any simlar analysis with
regard to these wells in Table 10597

A | have not | ooked at the water-quality

records for these wells.

Q Have you | ooked at any water-quality
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records for any wells around Rangen?

A No, | haven't.

Around Rangen, did you say?

Q Yeah.

A No, | haven't.

MR. MAY: (Objection, Director. Lack of
foundati on.

THE HEARI NG OFFI CER:  Overruled. 1'I1 allow
Dr. Brendecke to offer a general opinion about the

wat er quality.

CONTI NUED DI RECT EXAM NATI ON
BY MR TJ BUDGE:

Q Dr. Brendecke, to your know edge, is water
that woul d be punped over the rimto Rangen com ng from
the same aquifer as water that discharges fromthe
Curren Tunnel ?

A Yes. It's all comng fromthe ESPA

Q Do you have any reason to believe that
wat er punped over the rimwould be | ess suitable in
terms of tenperature or quality than water that
naturally discharges fromthe Curren Tunnel ?

MR, MAY: | woul d object on the sane basis,
Director.

THE HEARI NG OFFI CER:  Overrul ed.
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THE WTNESS: Well, the wells are in an area
that's upgradient fromthe tunnel. So it would
certainly seem | ogical that the water that cones out
the tunnel is the same basic water that is serving
t hese wel |l s.

Q (BY MR TJ BUDGE): Could you turn, please,
to Exhibit 1020 in the record, Dr. Brendecke. You'l
see that's | abel ed "Final order concerning the
over-the-rimplan.”

Have you read this docunment before?

A Yes.

Q And do you recogni ze this as the order
i ssued by the Director in response to the over-the-rim
pl an submtted for Snake Ri ver Farnf?

A Yes.

Q WI Il you please turn to page 6 of that
order. You'll see this begins the conclusions of |aw
section of order. And | want to direct your attention
to paragraph No. 5 or conclusion No. 5. In the first
sentence, "The Director concurs with the Hearing
Oficer's conclusion that the over-the-rim plan neets
the necessary standards of tenperature, reliability,
water quality, and biosecurity."

Is it your opinion, Dr. Brendecke, that an

over-the-rimplan can be constructed and i npl enent ed
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for Rangen that al so neets necessary standards for
tenperature, reliability, water quality, and
bi osecurity?

MR. MAY: (Object again on the basis of
f oundati on.

THE HEARI NG OFFI CER:  Overrul ed.

THE WTNESS: | don't have any reason to think
that it couldn't.

Q (BY MR TJ BUDGE): Paragraph 6 there the
Director finds that delivering water over the rimis a
sui tabl e or reasonable formof providing mtigation.

In your opinion, is providing water to
Rangen over the rima reasonable or suitable form of
delivering water directly to Rangen's facility?

MR. MAY: (bjection. Lack of foundation.

THE HEARI NG OFFI CER:  Overrul ed.

THE WTNESS: Well, the water is clearly
avai l able in the aquifer above Rangen, and it seens
i ke a reasonabl e approach to do mtigation.

Q (BY MR TJ BUDGE): You can turn the page
to page 7. And we'll direct your attention to
par agr aph 9.

Earlier when we were | ooking at the | ayouts
that were proposed in the Snake River Farm we | ooked

at an image that identified the | ayout as conceptual.
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Do you renenber that?

A Yes.

Q And is it your understanding that the
information provided in the report submitted to the
Department at that tinme were not final engineering or
construction plans, but were to conceptually descri be
how an over-the-rimsystem woul d work at Snake Ri ver
Far ns?

A Yes.

Q And if you see paragraph 9, conclusion of
law 9, the Director made as a condition of approval the
G oundwater District submtting a plan to C ear Springs
that allows themto fully evaluate the proposal.

If the Director approves an over-the-rim
pl an conceptually in this case, do you have the
experti se and experience to prepare an over-the-rim
pl an that could be provided to Rangen for ful
eval uati on?

A | believe within ny conpany | do, yes.

Q Do you have a sense of the tine that would
be required to create that type of plan?

A Well, | haven't asked about people's
availability, but I would think it would take at | east
si x nont hs.

Q Thank you for that, Dr. Brendecke.
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Let's nove on to the final mtigation
proposal, which is a punp-back pl an.

Have you eval uated the feasibility of
punpi ng wat er back, which if you read the mtigation
plan, it essentially refers to recirculating sone water
within the Rangen facility?

A Pardon ne. Wbuld you repeat the question?

Q Yeah. The final mtigation alternative
included in IGM' s mtigation plan is | abeled "Direct
punp-back." And it reads that "IGM will pay the cost
to engi neer, construct, and operate a direct punp-back
and aeration systemw thin the Rangen facility to
secure sufficient flows to neet mtigation obligations
to the extent of any shortfall.”

Have you eval uated the feasibility of doing
a punp- back proposal ?

A I've not done any detail ed eval uati on.
|'ve just ascertained that there's sufficient water at
the bottomend of the systemto neet the mtigation
obligation if it was returned to the top.

Q From an engi neeri ng standpoi nt, how
difficult would it be to design a punp-back systemto
punp water fromthe bottomto the top of Rangen's
facility?

A. | don't think it would be difficult.
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Q And with such a system could you inplenent
simlar protections that may have been needed for an
over-the-rimsystem|ike pressure relief valves,
bi osecurity, backup power, and the |ike?

MR. MAY: (bjection. Lack of foundation.

THE HEARI NG OFFI CER:  Overrul ed.

THE WTNESS: Yes, you could do all those
t hi ngs.

Q (BY VR TJ BUDGE): Do you have an opinion
as to the amount of credit available -- excuse nme. Do
you have an opinion as to the anount of water that
coul d be avail able to Rangen by recircul ati ng water
through its systen?

MR. MAY: (Objection. Lack of foundation.

THE HEARI NG OFFI CER:  Overrul ed.

THE WTNESS: Well, we talked a little earlier
about flows in Billingsley Creek bel ow the CIR where
the -- yeah, the CIR raceways. And it appears to ne
that there is alnost always 9 cfs of water at that
poi nt, which would be enough.

Q (BY MR TJ BUDGE): Have you reviewed any
aquacul ture data to determ ne whether there nmay be
special requirenents to neet fish needs when
recircul ati ng water?

A Not -- | haven't done anything nyself. But

208-345-9611 M & M COURT REPORTI NG SERVI CE,
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| recall testinony fromthe earlier case that there are
di ssol ved oxygen requirenents and the Iike to be net.

Q And those could be inplenented as part of a
recircul ati on systenf

MR. MAY: (bjection. Lack of foundation.

THE HEARI NG OFFI CER.  Sustained. Dr. Brendecke
has not been recognized as an expert in fish
pr opagati on.

MR. TJ BUDGE: Yeah.

Q Dr. Brendecke, have you ever designed
systens that involved aeration devices?

A Wast ewat er treatnent systens that involved
aeration.

Q Coul d an aeration device --

A It's been a long tine, | mght add.

Q Coul d an aeration device be included in the
design and construction of a recirculation systenf

MR, MAY: (bjection. Lack of foundation.

THE HEARING OFFICER:  Well, 1'Il allow the
answer to that question. Overrul ed.

THE WTNESS: Yes, | believe it could.

MR TJ BUDGE: Ckay. | don't have any further
guestions. Thank you.

THE HEARI NG OFFI CER.  Ckay. Shall we try to get

all the way through cross-exam nation tonight?
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MR. MAY: | have a feeling it m ght take nme nore
than five m nutes.

THE HEARI NG OFFI CER:  Tonorrow norni ng?

MR. MAY: Yeah. Sure.

THE HEARI NG OFFI CER: | have until noon
t onor r ow.

MR. MAY: OCkay. |I'mnot sure what to do about
that. [I'mhoping that | can be fairly efficient with
Dr. Brendecke, but I'll have to be as efficient as
can. M understanding is we have Dr. Brendecke, we
have Dr. Brockway.

And you have -- who were you planning on
calling other than that?

MR TJ BUDGE: Wayne Court ney.

MR. MAY: Ckay. So maybe three tonorrow.

THE HEARI NG OFFI CER: Do you want to start at
8: 007?

MR MAY: W'l do what we can. 8:00 would be
great.

THE HEARI NG OFFI CER Do you want to start at
8:00 and try to get done?

MR. RANDY BUDGE: | don't think we'll have any
troubl e bei ng done tonorrow.

THE HEARI NG OFFI CER:  Pardon ne?

MR. RANDY BUDGE: | don't anticipate we'll have
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troubl e being done tonorrow. W only have two
Wi t nesses tonorrow, their cross on Brendecke.

I don't know how | ong you expect that to
be.

MR, MAY: Like |I said, I'lIl try and be
efficient, but you never know.

THE HEARI NG OFFI CER So what do we have? Cross
of Dr. Brendecke, and then will you guys rest at that
poi nt ?

MR. RANDY BUDGE: W only have one ot her
W t ness.

THE HEARI NG OFFI CER:  (Ckay. So you have one --

MR. RANDY BUDGE: They have one w tness.

THE HEARI NG OFFI CER° You have one additi onal
Wi tness on direct?

MR. HAEMVERLE: You're going to call Wayne
Court ney?

MR, RANDY BUDGE: Correct.

THE HEARI NG OFFI CER:  Ch, okay. As an adverse
Wi t ness, then?

MR, RANDY BUDGE: Correct.

THE HEARI NG OFFI CER And then in the direct
testinony for Rangen, one w tness?

MR. HAEMVERLE: Brockway.

THE HEARI NG OFFI CER:  Dr. Brockway.
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Let's start at 8:00. Let's see
finish. GCkay. See you tonorrow.
(Hearing adjourned at 4:54 p.m)
- 00o-

if we can
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REPORTER S CERTI FI CATE

|, JEFF LaMAR, CSR No. 640, Certified Shorthand
Reporter, certify:

That the foregoi ng proceedi ngs were taken before
ne at the tinme and place therein set forth, at which
tinme the witness was put under oath by ne.

That the testinony and all objections nade were
recorded stenographically by me and transcri bed by ne
or under ny direction.

That the foregoing is a true and correct record
of all testinony given, to the best of ny ability.

| further certify that | amnot a relative or
enpl oyee of any attorney or party, nor aml financially
interested in the action.

I N WTNESS WHEREOF, | set ny hand and seal this
27t h day of March, 2014.

JEFF LaMAR, CSR NO. 640
Not ary Public
Eagl e, 1daho 83616

My comm ssion expires Decenber 30, 2017
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              1           THE HEARING OFFICER:  We're back on the record.



              2    It's about 8:40 in the morning.  And today is -- mercy.



              3                What is today?



              4           MR. BAXTER:  18th.



              5           THE HEARING OFFICER:  Today is March 18th, 2014.



              6    I lose track.  This is a continuation of the hearing



              7    for mitigation plan for the Rangen call.



              8                And we have just finished with one of your



              9    witnesses, Mr. Budge.



             10                Next witness?



             11           MR. TJ BUDGE:  That's correct.  Our next witness



             12    is Jennifer Sukow.



             13           THE HEARING OFFICER:  Okay.  Ms. Sukow, if



             14    you'll come forward, please.



             15           MR. BAXTER:  Director?



             16           THE HEARING OFFICER:  Yes.



             17           MR. BAXTER:  If I might ask, I think we left



             18    yesterday asking about the deposition of --



             19           MR. HAEMMERLE:  Oh, yeah, we should finish that



             20    one up.



             21           THE HEARING OFFICER:  Okay.



             22           MS. SUKOW:  Should I --



             23           THE HEARING OFFICER:  Wherever you feel



             24    comfortable.  I know where you migrate to.  You can sit



             25    in the gallery if you want or whatever.
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              1           MS. SUKOW:  Okay.



              2           MR. TJ BUDGE:  We discussed just making an



              3    exhibit of that this morning, and we've made that



              4    stipulation.  The one caveat is Travis Thompson did



              5    e-mail a change page Sunday, I believe.  And so we



              6    don't have that with us today, but we can provide that



              7    later and attach it to Mr. Hansten's deposition.  But



              8    the stipulation is that Mr. Hansten's deposition will



              9    be submitted in lieu of his live testimony.



             10           MR. HAEMMERLE:  And we should have that marked



             11    as an exhibit right now, and just get that marked, in,



             12    and done.



             13                Director, in addition to that, the exhibits



             14    that go along with Mr. Hansten's deposition are Rangen



             15    Exhibits 2023 through 2030.



             16           MR. TJ BUDGE:  Is that all of the exhibits that



             17    were at his deposition?



             18           MR. MAY:  Yeah.



             19           MR. TJ BUDGE:  Okay.



             20           MR. MAY:  And if I might add that that



             21    corresponds to Exhibits 23 through Exhibits 30 that are



             22    referenced in the deposition itself.



             23           MR. TJ BUDGE:  Okay.  Let's assign the next



             24    number on your exhibit list to his transcript.



             25           MR. MAY:  2076.
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              1           MR. TJ BUDGE:  So that deposition transcript



              2    will be assigned Exhibit No. 2076.



              3                (Exhibit 2076 marked.)



              4           MR. BAXTER:  Director, if I might.



              5           THE HEARING OFFICER:  Sure.  Garrick has a



              6    question about the deposition or the exhibit.



              7           MR. BAXTER:  I'm still a little unclear.  So it



              8    was Exhibits 20 and then 23 through 30 to the



              9    deposition is now Exhibit 2076?



             10           MR. HAEMMERLE:  No.  2076 is going to be the



             11    deposition itself.  And I think Jeff has published that



             12    deposition, marked it.  The exhibits that correspond



             13    with the deposition are Rangen -- current Rangen



             14    Exhibits 2023 through 2030.



             15           MR. BAXTER:  Oh, so 2023 through 2030?



             16           MR. HAEMMERLE:  2030, yeah.



             17           MR. BAXTER:  Okay.  Thank you.



             18           MR. MAY:  And the significance of 23 through 30



             19    is that they were Deposition Exhibits 23 through 30,



             20    and so in the deposition that's how they're referenced.



             21           MR. BAXTER:  I'm understanding that.  Thank you.



             22                (Exhibits 2023, 2025, 2026, 2029, 2030, and



             23           2076 received.)



             24           THE HEARING OFFICER:  We don't anticipate any



             25    elaboration or any reading of the deposition into the
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              1    record, based on the discussions of the parties?



              2                Mr. Haemmerle?



              3           MR. HAEMMERLE:  No, I elaborated on opening, so



              4    I'll leave it at that.



              5           THE HEARING OFFICER:  Okay.  Very good.



              6                Any other preliminary matters?



              7                Thank you.



              8                Now, Ms. Sukow.  Raise your right hand,



              9    please.



             10



             11                        JENNIFER SUKOW,



             12    having been called as a witness by IGWA and duly sworn



             13    to tell the truth relating to said cause, testified as



             14    follows:



             15



             16           THE HEARING OFFICER:  Thank you.  Please be



             17    seated.



             18                Mr. Budge.



             19



             20                      DIRECT EXAMINATION



             21    BY MR. TJ BUDGE:



             22           Q.   Thank you, Ms. Sukow, for being here today.



             23    I imagine there are maybe other tasks you would prefer



             24    to be undertaking.  So we appreciate it.



             25                Can you please state your name and spell
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              1    your last name for the record.



              2           A.   Jennifer Sukow, S-u-k-o-w.



              3           Q.   And what's your position with the



              4    Department of Water Resources?



              5           A.   I am a Technical Engineer II.



              6           Q.   Okay.  And part of that involves



              7    groundwater modeling with the Eastern Snake Plan



              8    Aquifer model?



              9           A.   Yes.



             10           Q.   All right.  Are you familiar with the



             11    mitigation plan that IGWA has submitted in this case?



             12           A.   Yes.



             13           Q.   If you'll look in the binder of exhibits in



             14    front of you and find tab 1000 and open that, you'll



             15    see a copy of that mitigation plan.



             16           A.   The third book over here.  Okay.



             17           Q.   Please turn to the second page.  You'll see



             18    there the first section of the first mitigation



             19    proposal that IGWA is seeking is a request for credit



             20    for certain mitigation activities, and it refers to



             21    conversions, voluntary dry-ups, and groundwater



             22    recharge.



             23                We understood from the testimony yesterday



             24    that you are the person who has operated the Eastern



             25    Snake Plain Aquifer model, or what I may refer to as
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              1    ESPAM, to calculate the magnitude of those credits; is



              2    that right?



              3           A.   I calculated the benefit to Curren Tunnel



              4    predicted by the model and the linear regression for



              5    the 2011 through 2013 activities.



              6           Q.   Okay.  Great.  I'll talk to you about those



              7    a little bit later.  I want to just preliminarily



              8    explain my understanding of the process of getting some



              9    of that data from the field to your desk and make sure



             10    that my understanding, based on prior testimony, is



             11    consistent with your understanding of how that



             12    information gets to you.



             13                Yesterday Lynn Carlquist testified that



             14    they provide some of the conversion and recharge data



             15    to Water District 130.  And then Cindy Yenter testified



             16    that she takes that information, along with some



             17    information from canal companies regarding conversion



             18    deliveries, and matches that up with parcels of land on



             19    which that water is delivered, and then creates a



             20    spreadsheet that comes up with a -- what she referred



             21    to as a credit and explained that that was kind of a



             22    groundwater savings calculation.



             23                And then I understood she sends that



             24    spreadsheet to you, and you take the information from



             25    that spreadsheet and use that to run the model; is that
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              1    correct?



              2           A.   Yes.  We start with Cindy's spreadsheet for



              3    the IGWA conversions.



              4           Q.   Okay.  And then Brian Higgs testified that



              5    he does a similar thing for Southwest and Goose Creek



              6    Irrigation Districts and sends it to Tim Luke, who



              7    undertakes a similar verification process, and then



              8    sends a similar spreadsheet to you for Southwest and



              9    Goose Creek; is that right?



             10           A.   Yes.  We start with Tim Luke's



             11    spreadsheet --



             12           Q.   Okay.



             13           A.   -- for the Southwest conversions.



             14           Q.   Okay.  A little later I'll pull up those



             15    spreadsheets and make sure that we're talking about the



             16    same thing, and then we'll look at the chart that you



             17    prepared of those 2011, '12, and '13 credits.



             18                But before we get there, I wanted to just



             19    talk generally about how the model calculates the



             20    effect of those activities -- the conversions, the



             21    recharge, and the CREP -- and just have you explain



             22    kind of conceptually on a high level that hopefully



             23    most of us could understand how the model does that.



             24                So for dry-ups, which yesterday were



             25    explained as land that was traditionally irrigated with
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              1    groundwater and the farmer ceases irrigating at all



              2    through the CREP program, or there's some other



              3    voluntary dry-ups that people undertake, can you



              4    explain generally how the model calculates or treats a



              5    dry-up.



              6           A.   I guess I'm not sure by what you mean by



              7    how it treats it.



              8           Q.   How does the model calculate the effect of



              9    somebody drying up land that was historically irrigated



             10    with groundwater?



             11           A.   Well, for the -- for the dry-ups we start



             12    with a .shp file that shows the area of the field that



             13    was dried up.  And we run that through a preprocessing



             14    tool that takes the -- you know, that area, and then it



             15    also looks at the ET and precipitation that's averaged



             16    over the 1998 to 2008 period, and calculates the crop



             17    irrigation requirement, which would be the net stress



             18    that would have occurred there if they had continued to



             19    irrigate from groundwater.



             20                And then we run that stress.  It assigns



             21    that stress to the model cell that the field is in, and



             22    then we run that stress through the MODFLOW groundwater



             23    model.



             24           Q.   Okay.  So let me just try to clarify a



             25    couple things.  You referred to a .shp file.  And my
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              1    understanding of that is it's just a geographic outline



              2    of land that maybe we're talking about that was



              3    irrigated with groundwater historically.



              4                Is that right?



              5           A.   Yes.



              6           Q.   And you talked about model cells.  My



              7    understanding is the model is broken up to



              8    1-mile-square grid cells.



              9           A.   Yes.



             10           Q.   So you figure out which grid cell that .shp



             11    file is located in?



             12           A.   Yes.  We have a preprocessing tool that



             13    does that.



             14           Q.   Okay.  That's what the preprocessing tool



             15    does, it assigns that .shp file to a certain model



             16    cell?



             17           A.   That's part of what it does, yes.



             18           Q.   Okay.  And then is it -- so I understand



             19    it, is really what the model doing is figuring out the



             20    hydraulic effect on the aquifer if you no longer pump



             21    groundwater to irrigate that .shp file?



             22           A.   Yes.  It looks at the hydrologic effect



             23    of -- of basically injecting a volume of water that's



             24    equivalent to what was not pumped and consumptively



             25    used on that field.
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              1           Q.   Okay.  And then am I correct in



              2    understanding that that hydrologic change in that one



              3    model cell, the model is capable of predicting the



              4    effect of that change on any other model cell within



              5    the model?



              6           A.   Technically, yes.  What we are -- the



              7    output we're actually using is the effect of that --



              8    that stress on discharge to the river and springs.



              9           Q.   Okay.  So you can take the change in that



             10    one model cell, and then the model can create a



             11    prediction of the effect on some other spring cell or



             12    river reach cell in the model?



             13           A.   Yes.



             14           Q.   Okay.  Thanks for that explanation.  That's



             15    helpful.



             16                And then with conversions, is the model's



             17    calculation of the hydrologic effect of a conversion



             18    any different than what it does for a dry-up?



             19           A.   No.  The actual groundwater flow model



             20    works with whatever stress we put in, you know.  And



             21    for the conversions, you know, the volume that we're



             22    putting in was, you know, taken from Cindy's



             23    spreadsheet, and then we also have some allowance for



             24    conveyance loss that we calculate.



             25                But it's put in as a volume, and the
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              1    groundwater flow model doesn't know when we run it what



              2    that volume came from.



              3           Q.   Okay.  So on a conversion it's similar to a



              4    dry-up, except that in addition to accounting for the



              5    less groundwater being withdrawn, you're also



              6    accounting for some recharge that accompanies that



              7    conversion?



              8           A.   Well, with the conversions we're putting in



              9    the volume that Tim or Cindy reviewed and said "This is



             10    the amount of CREP volumetric credit they'll get at



             11    this conversion site."  And we model that volume as the



             12    stress that occurs in that cell, plus we give an



             13    allowance for conveyance loss.



             14                So we calculate a conveyance loss to, you



             15    know, that would be coincident with getting that water



             16    to the field.  And we apply that stress to the cells,



             17    you know, along the path, along the canal to get that



             18    water there.



             19           Q.   Okay.  So -- and my understanding of



             20    conversions is there's more benefit to converting than



             21    to simply drying up acres, because not only do you get



             22    the effect of not pumping the aquifer, but you also get



             23    some recharge, either through conveyance loss or the



             24    water applied to the actual crop.



             25                Is that fair to say?
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              1           A.   That's generally true, assuming that



              2    there's, you know, not -- yeah, I mean they get more



              3    benefit than just the groundwater volume because there



              4    is inefficiency in the application and there's



              5    conveyance losses.



              6           Q.   Okay.  That makes sense.  And then on



              7    recharge, I guess you're taking some model cell and



              8    assigning some amount of water that's injected into the



              9    aquifer in that model cell to account for the recharge



             10    that occurs in that cell?



             11           A.   Yes.



             12           Q.   All right.  Okay.  Thanks for that



             13    background explanation.



             14                If you will look in that exhibit book in



             15    front of you and turn to Exhibit 1025.



             16           A.   Okay.



             17           Q.   At the top of that exhibit it's titled



             18    "ESPAM-2.1 simulation of steady-state benefits to



             19    Curren Tunnel from 2011 to 2013 conversion and CREP



             20    projects within the Great Rift trim line."  This



             21    document was provided to us by Garrick Baxter, I



             22    believe, with the Department.



             23                And my understanding is this reflects your



             24    calculation -- your running of the model to calculate



             25    the effects of conversion, CREP, and recharge during
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              1    that three-year period.



              2                Is that right?



              3           A.   Yes.



              4           Q.   Okay.  Can you explain just what the



              5    different columns and rows of the model refer to just



              6    so that we understand what this table is showing.



              7           A.   I'm sorry.  Say that again.



              8           Q.   Just generally explain what the table



              9    shows.



             10           A.   Okay.  The table shows, you know, the



             11    volumes of -- of benefit to the aquifer from various



             12    mitigation projects and then the predicted benefit to



             13    Curren Tunnel, which is, you know, a two-step process



             14    where we -- we use the model ESPAM-2.1 to predict the



             15    benefit to the model cell that contains Curren Tunnel



             16    and the rest of the spring complex.



             17                And then we apply a 63 percent, which is



             18    from a linear regression model, that relates the change



             19    in flow to the tunnel to the change in total flow in



             20    the model cell.



             21                The -- in this table the mitigation



             22    projects were broken up into -- into several groups.



             23    We show the conversions that were done by members of



             24    IGWA, then we show the conversions that were done by



             25    members of Southwest Irrigation District and Goose
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              1    Creek Irrigation District.



              2                Southwest and Goose Creek also had some



              3    voluntary curtailments that are -- that are dry-ups



              4    that aren't part of the CREP program.  And then we show



              5    dry-ups that were part of the CREP program.  And we



              6    show the -- the recharge that Southwest Irrigation



              7    District reported in those three injection wells that



              8    were shown yesterday.



              9           Q.   Okay.  Thank you.



             10                So if we look in that left column, there's



             11    a series or a list of mitigation activities that have



             12    been undertaken by groundwater pumpers.  And then if we



             13    go over to the right column for predicted benefit to



             14    Curren Tunnel, the bottom, the totals, that's the



             15    steady-state effect on the Rangen model cell from those



             16    activities in the left mitigation project column;



             17    correct?



             18           A.   No.  You said that's the predicted benefit



             19    to the Rangen model cell.  And this is the predicted



             20    benefit to Curren Tunnel.



             21           Q.   Okay.



             22           A.   So it's already been multiplied by the



             23    63 percent.



             24           Q.   Okay.  All right.  So for example, in 2011,



             25    the 1.7 cfs figure, that's 63 percent of the total
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              1    predicted benefit to the Rangen model cell?



              2           A.   Yes.



              3           Q.   Okay.  And then 2.1 cfs in 2012 and 1.7 in



              4    2013.  I only -- I just have a few questions about



              5    this.



              6                And I think what may be easiest would be,



              7    Justin, for you to pull up Exhibits -- and these are



              8    spreadsheets -- 1022 and 1023.



              9                You can look at those in the binder if



             10    you'd like, Ms. Sukow.  In the binder all you have is a



             11    screenshot of the first page of the spreadsheet, which



             12    you may or may not be able to decipher.  But on the



             13    screen in front of you we have projected the actual



             14    spreadsheet.  And the first spreadsheet on the top it



             15    says "1022 conversion summary 2011."



             16                And I'll represent to you that Ms. Yenter



             17    explained yesterday that this is the spreadsheet she



             18    prepares of conversion data in Water District 130.



             19    There's a number of tabs on the bottom, "Soft



             20    Conversions," "Hard Conversions," et cetera.  You



             21    mentioned earlier that you use data provided by



             22    Ms. Yenter to run the model.



             23                And I just want to make sure that this is



             24    the spreadsheet you're referring to that you get from



             25    Ms. Yenter for that purpose?
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              1           A.   Yes.



              2           Q.   And, Justin, let's go to 1023 is the same



              3    looking spreadsheet, but it's for years 2012 and 2013.



              4                So this, again, would be the data that you



              5    utilized to create the figures on Exhibit 1025 for the



              6    years 2012 and 2013; is that right?



              7           A.   Yes.



              8           Q.   And then also if you go to 1082.



              9                Garrick, do you show those spreadsheets,



             10    1022 and 1023, as being in evidence?



             11           MR. BAXTER:  Yes.



             12           MR. TJ BUDGE:  Okay.



             13           Q.   And then 1082 and 1083 are different



             14    spreadsheets.  They're for Southwest Irrigation



             15    District.



             16                And we understood from the testimony



             17    yesterday these were also provided to you and used by



             18    you to do your calculations for those districts; is



             19    that correct?



             20           A.   Yes.  Sorry, the tabs that I look at are up



             21    here.  The ones in the screenshot are not the tabs I



             22    use so I didn't recognize them.



             23                Yeah.  This spreadsheet you have on the



             24    screen is one that I used, yes.



             25           Q.   Okay.  And for the record, the spreadsheet
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              1    on the screen is Exhibit 1082.



              2                And then, Justin, if you'll go to 1083.



              3                It's the same spreadsheet but for the years



              4    2012 and '13.  And I assume this is also the



              5    spreadsheet you used?



              6           A.   Yes.



              7           Q.   Is there any data that you gather that does



              8    not come from one of these two spreadsheets?



              9           A.   There isn't data that we gather.  We do --



             10    we do use estimates from the model to estimate the



             11    canal seepage, and that is reflected in the notes on



             12    the table that I produced.  I'm sorry, I've forgotten



             13    what exhibit number that was.



             14           Q.   It's 1025.



             15           A.   Yes.  So notes 1 and 2 on Exhibit 1025 show



             16    the canal seepage that we assumed for those conversion



             17    projects.



             18           Q.   Okay.  And then the CREP data, does it come



             19    from these spreadsheets, or do you get that from



             20    another source?



             21           A.   We get that from another source.



             22           Q.   Ms. Sukow, if you'll turn to Exhibit 1039.



             23    And it's the first exhibit in the second book.



             24           A.   Oh.  Okay.



             25           Q.   Take a moment to look at this.  This is a
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              1    document that we obtained published by the NRCS.  It's



              2    a CREP report for Idaho for the year 2013.



              3                Is this the document or the source of data



              4    for your CREP calculations, or do you get your data



              5    from something else?



              6           A.   I get my data from a CREP .shp file that is



              7    processed by IDWR's GIS staff.  They get data from, you



              8    know, from the agency, the Idaho Soil and Water



              9    Conservation Commission.  So I don't use this data



             10    myself.  It's already been processed by others for my



             11    use.



             12           Q.   Okay.  Is this report one that you would



             13    review in the course of your job, or do you just take



             14    the .shp file that you mentioned?



             15           A.   Yeah, I just take the .shp file that



             16    somebody else has already processed.



             17           Q.   Okay.  This document isn't one you're



             18    familiar with, then?



             19           A.   I have seen it before, but I'm not



             20    particularly familiar with it.



             21           Q.   Okay.  Do you know if the CREP data shown



             22    in this document is the same as the data that you use



             23    in your model run?



             24           A.   I -- I have never compared the .shp file I



             25    use to this document.  So no, I can't -- I don't know.
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              1           Q.   Okay.  When you get your .shp file from the



              2    NRCS for CREP data, is that an annual .shp file?  Is



              3    that something they provide to you annually?



              4           A.   Again, I get the .shp file from IDWR staff.



              5    I do not know what their process is for getting the



              6    updates from this agency, and I don't know how often



              7    they do it.



              8           MR. TJ BUDGE:  Okay.  Mr. Director, we had hoped



              9    to admit this document into evidence.  It doesn't



             10    appear that it's one that Ms. Sukow utilizes in her



             11    calculation of CREP data, but it is an explanation of



             12    the CREP program in Idaho.  And it has figures on the



             13    number of acres enrolled over the last few years.  It



             14    is a public document, and I think it's fair to assume



             15    that the data reported in it is accurate and consistent



             16    with what Ms. Sukow relies upon.



             17                With that background, I would offer it into



             18    evidence.  It's Exhibit 1039.



             19           MR. MAY:  Director, may I have a couple of



             20    questions in aid of objection?



             21           THE HEARING OFFICER:  Yes.



             22



             23                     VOIR DIRE EXAMINATION



             24    BY MR. MAY:



             25           Q.   Ms. Sukow, the data that you rely upon in
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              1    making your calculations that ended up in Exhibit 1025,



              2    do those include all CREP acres?



              3           A.   The -- when we do the processing, we shape



              4    the -- we clip the .shp file to the area of



              5    curtailment.  So in this case the Great -- you know,



              6    the Great Rift trim line.  So it does not include any



              7    CREP acres that are east of the Great Rift or that are,



              8    well, obviously outside of the model boundary, so...



              9           Q.   And that would include just the model



             10    boundary or the area of common groundwater supply as



             11    well?



             12           A.   It only includes CREP within the area of



             13    common groundwater and west of the Great Rift and



             14    within the model boundary.



             15           MR. MAY:  Director, I would object to this on



             16    the basis of relevance, just because it's going to



             17    include different data from what was reflected in



             18    Exhibit 1025 and used in her calculation.  And she



             19    didn't rely on it.



             20           MR. BAXTER:  Director --



             21           THE HEARING OFFICER:  Yeah.



             22           MR. BAXTER:  -- if I might.  From my records it



             23    shows this exhibit has already been stipulated to by



             24    the parties.



             25           MR. MAY:  Then -- then my questions will cover
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              1    the objection that we've got.  So I don't have a



              2    problem with it, Director.  It's mainly just an issue



              3    of it doesn't accurately reflect what went into 1025.



              4           MR. TJ BUDGE:  We'll stipulate that, as



              5    explained, the Department limits its -- or limits its



              6    CREP credit to those acres within the Great Rift trim



              7    line and that this report may include acres outside the



              8    Great Rift trim line.



              9                Is that fair enough?



             10           MR. MAY:  What's that?



             11           MR. TJ BUDGE:  We'll stipulate for the record



             12    that the report here may include acres that are outside



             13    the Great Rift trim line and the Department only



             14    accounts for those inside the trim line.



             15           MR. MAY:  Yeah.  And I believe there's some



             16    other processing, she said, for instance, within the



             17    model boundary and common groundwater area.  I guess



             18    my -- this report may contain CREP acres that are not



             19    included in her calculation.  But other than that, I



             20    don't care.



             21           MR. TJ BUDGE:  Okay.



             22           THE HEARING OFFICER:  My handwritten notes



             23    confirm what Garrick Baxter said.  The parties have



             24    stipulated to the admission of 1039, so it's in the



             25    record already.
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              1           MR. MAY:  Okay.  No problem with that, Director.



              2           THE HEARING OFFICER:  Okay.



              3



              4                 CONTINUED DIRECT EXAMINATION



              5    BY MR. TJ BUDGE:



              6           Q.   Ms. Sukow, there were a few questions



              7    yesterday about recharge that's performed by the Idaho



              8    Water Resource Board.  My understanding is that that



              9    was not included in either Ms. Yenter's or Mr. Luke's



             10    spreadsheets that you rely on.



             11                Is there -- in your table, 1025, do those



             12    numbers reflect any Water Resource Board recharge, to



             13    your knowledge?



             14           A.   Not to my knowledge.  There is a note on



             15    the SWID recharge that in the time frame we had to do



             16    this analysis I was not able to verify with -- I was



             17    not able to verify with Neal Farmer whether or not the



             18    SWID recharge claimed for 2012 and 2013 was sponsored



             19    by the Water Resource Board.



             20                We did not include any recharge that we



             21    knew was sponsored by the Idaho Water Resource Board in



             22    this analysis because that's -- we did this analysis



             23    consistent with -- with, you know, the mitigation



             24    credit runs we had done in -- previously for the Clear



             25    Springs and Blue Lakes delivery calls.  And we did
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              1    not -- we did not calculate mitigation credits for



              2    Board-sponsored recharge for those calls, so...



              3           Q.   Okay.  So for those SWID, which is



              4    Southwest Irrigation District, for those acres that you



              5    had not yet verified whether the recharge was Water



              6    Board-sponsored or District sponsored, did you assume



              7    that that recharge had been performed by the District



              8    and then therefore included it as part of your credit,



              9    or did you not include that recharge in your credit



             10    calculation?



             11           A.   It is included.  As you can see, it's very,



             12    very small.



             13           Q.   Yeah.



             14           A.   So it...



             15           Q.   Okay.  Have you done model calculations of



             16    recharge performed by the Water Resource Board in other



             17    contexts?



             18           A.   Yes.



             19           Q.   Where do you get the recharge data to do



             20    those model runs?



             21           A.   From -- from other staff.



             22           Q.   Okay.  If the Director were to decide to



             23    give groundwater users credit or partial credit for



             24    Board-sponsored recharge activities, could you add



             25    that -- do you have the data to add that to your table
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              1    and create an updated model run that would account for



              2    that recharge?



              3           A.   I don't personally have that data compiled



              4    at this time, but I -- I suspect that we could get it



              5    from other staff that have that data.



              6           Q.   Okay.  And then just a couple final



              7    questions.  I don't know if you were in here yesterday



              8    when there was some discussion about the Sandy Ponds



              9    and recharge that occurs in the Sandy Ponds.



             10                Are you familiar with the Sandy Ponds?



             11           A.   A little bit, but I have not been there



             12    since probably 2003 or 2004.



             13           Q.   Okay.  If the Director were to decide to



             14    give groundwater users credit for some recharge that's



             15    performed in the Sandy Ponds, what data would you need



             16    from the groundwater users to be able to run that



             17    through the model to determine the effect on the Curren



             18    Tunnel?



             19           A.   We would need accurate measurements of the



             20    water that flowed into the ponds and then all of the



             21    outflows from the ponds.  So we would need accurate



             22    measurements of what -- you know, what is diverted



             23    from -- by -- is it Butch Morris?



             24           Q.   Yeah.



             25           A.   -- from the box on his land.  And then we
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              1    would need accurate measurements of the -- the pipeline



              2    discharged to Curren Ditch or just accurate



              3    measurements at the head of the pipeline.  But we'd



              4    need measurements of the total flow into the Sandy



              5    Pipeline.



              6                And then yesterday there was some mention



              7    in testimony of water going into a third pond, I



              8    believe, and that Butch Morris also had some diversions



              9    out of that.  So we would need accurate measurements of



             10    that water, that outflow as well.



             11           Q.   Okay.



             12           A.   And if there are any other outflows that



             13    I'm not aware of, we'd need accurate measurements of



             14    those as well.



             15           MR. TJ BUDGE:  Okay.  That makes sense.  Thank



             16    you.  I don't have any further questions.  Hold on.  I



             17    may.



             18                I don't have any further questions.



             19    Thanks.



             20           THE HEARING OFFICER:  Okay.  Thank you,



             21    Mr. Budge.



             22                Mr. May, you may cross-examine.



             23           MR. MAY:  Thank you.



             24    ///



             25    ///
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              1                       CROSS-EXAMINATION



              2    BY MR. MAY:



              3           Q.   Ms. Sukow, Justin May on behalf of Rangen.



              4                With regard to the calculations that are



              5    reflected in Exhibit 1025 -- and I'm showing you



              6    Exhibit 1025 on the screen here -- have you, since the



              7    time you created this spreadsheet, made any changes to



              8    it?  I mean have you made any new calculations that



              9    would require changes to this spreadsheet?



             10           A.   No.



             11           MR. MAY:  And just a housekeeping matter, TJ, I



             12    don't know if you introduced 1025.



             13                Did you intend to?



             14           MR. TJ BUDGE:  Is it stipulated?



             15           MR. RANDY BUDGE:  I show that as being in.



             16           MR. MAY:  You do?  I don't have it on my list as



             17    admitted.



             18           MR. BAXTER:  I don't have it as a stipulated



             19    exhibit, and I don't have it as admitted yet.



             20           THE HEARING OFFICER:  Okay.



             21           MR. MAY:  Did you intend to offer it, TJ?



             22           MR. TJ BUDGE:  I did.  My notes reflect it was



             23    stipulated.



             24                So I'll offer Exhibit 1025.



             25           THE HEARING OFFICER:  Mr. May?
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              1           MR. MAY:  No objection.



              2           THE HEARING OFFICER:  Mr. Lemmon, I need to come



              3    to you when we discuss these.



              4                So do you have an objection?



              5           MR. LEMMON:  That's fine.



              6           THE HEARING OFFICER:  Okay.  Exhibit 1025 is



              7    received into evidence.



              8                (Exhibit 1025 received.)



              9           Q.   (BY MR. MAY):  TJ pointed out the heading



             10    here that talked about simulated steady-state benefits



             11    based upon, and it says, "conversions and CREP



             12    programs."  I notice there is some recharge on here.



             13                To the extent that you had intended to



             14    indicate credit from recharge, is that also included in



             15    this table?



             16           A.   It is also included.  I -- I had originally



             17    made a table of conversion and CREP projects, and was



             18    asked to add that recharge in here.  And I did not.  I



             19    neglected to change the title, so...



             20           Q.   The -- I notice also on here you have an



             21    indication here under -- I'll just say with the



             22    Southwest Irrigation District acres for conversions, it



             23    says "Acres not reported."



             24           A.   Uh-huh.



             25           Q.   What does that -- what does that mean, that
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              1    the acres were not reported?



              2           A.   The acres were not included in the



              3    spreadsheet that Tim Luke gives to me.  The acres are



              4    not relevant to my analysis, because for conversions we



              5    just, you know, model the volume that was delivered and



              6    given credit for.  So for my purposes it doesn't matter



              7    on the conversions what the acreage is.



              8           Q.   Okay.  And that was -- that goes into my



              9    next question, which is whether or not the fact that



             10    those acres are not reported has any impact on what you



             11    would do for this table?



             12           A.   No.



             13           Q.   When you say "acres not reported," you mean



             14    the number of acres themselves is not reported to you,



             15    just the number?



             16           A.   The number of acres that are associated



             17    with -- with the volume of water delivered to that



             18    conversion project is not reported to me.



             19           Q.   So in the next set of columns where it says



             20    "Volume in acre-feet" and you have numbers there for



             21    southwest Idaho beginning with 47,000 approximately in



             22    2011, that's the number that's important for you for



             23    performing your calculations?



             24           A.   Yes.



             25           Q.   And in the data that you receive, in
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              1    addition to getting a number of 47,000, do you also get



              2    data showing you the location of where those 47,000



              3    acre-feet were delivered or accounted for?



              4           A.   Yes.



              5           Q.   So even though you don't have the number of



              6    acres, you have the location for where the acre-feet



              7    are calculated?



              8           A.   Yes.  The location is assigned to the well



              9    or wells from which the groundwater is not being



             10    diverted.  So the volume is assigned to well locations,



             11    rather than a field.



             12           Q.   We talked a little bit about -- earlier in



             13    a couple of my questions about what criteria you used



             14    to filter out the input data that goes into creating



             15    this spreadsheet.



             16                For all of the input data that you used,



             17    what -- you indicated that one of the criteria is



             18    within the curtailment area, you filter data based on



             19    whether it was located within the curtailment area; is



             20    that correct?



             21           A.   Yes.



             22           Q.   And what process did you go through in



             23    order to do that?



             24           A.   I have a .shp file, a GIS .shp file that



             25    shows the curtailment area.  And the curtailment area,
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              1    you know, excludes things east of the Great Rift, it



              2    excludes things outside the area of common groundwater,



              3    and it excludes things outside the model boundary.  So



              4    all those things are already excluded from the



              5    curtailment area in this .shp file.



              6                And I clip the input files, you know,



              7    whether they be a CREP .shp file or a .shp file that



              8    shows the locations of the conversions, which are



              9    points, I clip out anything that's outside of those.



             10           Q.   And so, for instance, just to be clear,



             11    when we're talking about Southwest Irrigation District



             12    conversions, for instance, your preprocessing that you



             13    do with the data would exclude any of those Southwest



             14    Irrigation District conversion locations that are



             15    outside of the curtailment area?



             16           A.   Yes.  If there are conversions at wells



             17    that are outside of the curtailment area, those are



             18    excluded.



             19           Q.   Okay.  And so we heard yesterday -- and you



             20    may have been here for some testimony from Brian



             21    Higgs -- about the number of acres of conversions that



             22    Southwest Irrigation District has.  It would be my



             23    understanding that not all of those acres would be



             24    included in your calculation.



             25           A.   Possibly.  I do not recall if -- off the
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              1    top of my head if there were conversions outside of the



              2    area of curtailment that I had to clip out or not.



              3    There might have been.  There might not have been.



              4    But --



              5           Q.   And if -- excuse me.  I didn't mean to cut



              6    you off.



              7           A.   Oh.



              8           Q.   But if there are, they would be excluded by



              9    your processing that you did of the data?



             10           A.   Yes.



             11           Q.   Was there any other similar type of



             12    filtering that you did with the input data before you



             13    put it into -- in other words, were there other areas



             14    that you excluded or other types of conversions or



             15    other types of acres that you excluded?



             16           A.   I'm not sure I understand the question.



             17           Q.   For instance, did you make any effort to



             18    determine whether specific conversions were done by



             19    IGWA members?



             20           A.   No.  We take the spreadsheet that Cindy



             21    gave us for the IGWA conversions and, you know, we



             22    assume that -- we assume that those were done by IGWA



             23    members when we call them IGWA conversions on this



             24    spreadsheet.



             25           Q.   In making your calculations, I think either
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              1    you or TJ mentioned that the numbers that we've got



              2    over here for the predicted benefit to the Curren



              3    Tunnel that are listed under each year, those are based



              4    on steady state; correct?



              5           A.   Yes.



              6           Q.   Could you describe what that means.



              7           A.   What that means is that for -- for a given



              8    year, so for 2011, for example -- we take the



              9    activities that were performed in 2011, and we run them



             10    at steady state, which basically means the model is



             11    assuming that those have been going on at a constant



             12    rate forever.  And that is -- the predicted benefit is



             13    the predicted benefit that would occur at equilibrium



             14    if this activity occurred every year for a very long



             15    time.



             16           Q.   And so when you say for "every year for a



             17    very long time," that assumes that that's going to



             18    occur in the future; correct?



             19           A.   Yes.



             20           Q.   What is the steady-state period?  You said



             21    a very long time.  What's the period?



             22           A.   Well, technically it's -- you know, it's



             23    running it out until it gets to equilibrium.  So



             24    there's not really a time period on it.  However, we



             25    have -- you know, we have done some transient
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              1    simulations in the model, not for this particular



              2    scenario, but with other scenarios where we've looked



              3    at how long it takes to get to, say, 90 percent of the



              4    steady-state value.  And, you know, we did that for --



              5    you know, for curtailment scenarios.  And I believe it



              6    was somewhere on the order of ten years.



              7           Q.   On what?



              8           A.   Somewhere on the order of ten years to get



              9    to 90 percent of steady state.



             10           Q.   Okay.



             11           A.   So you'll see -- you'll see the majority of



             12    this benefit within the first ten years.



             13           Q.   Okay.  You'll see the benefit within the



             14    first ten years, assuming that it occurs for that



             15    entire time period; correct?



             16           A.   Yes.  Assuming you perform the exact same



             17    practice for ten years, you should see somewhere around



             18    90 percent of the benefit.



             19           Q.   And in order to get the rest of the



             20    steady-state value, you'd have to continue that



             21    practice out for a number of years beyond that;



             22    correct?



             23           A.   Yes.



             24           Q.   Do you know how long that is to actually



             25    get to steady state with this model, with this run?
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              1           A.   I don't.



              2           Q.   I notice that there's a difference between



              3    2011, 2012, and 2013 for each of these.



              4                It appears, based upon the difference, that



              5    the same activities don't actually occur in each year;



              6    is that correct?



              7           A.   That's correct.



              8           Q.   Okay.  And so the assumptions that go into



              9    each of these, that the activity is going to occur



             10    permanently, is not really a correct assumption, is it?



             11           A.   Yeah, that's true.



             12           Q.   Did you make any attempt to determine for



             13    any of these given years what the effect would be now?



             14    Did you do any transient runs on -- on these



             15    activities?



             16           A.   No, we have not done any transient runs.



             17           Q.   So going forward, for instance for 2014,



             18    did you make any attempt to determine what the value



             19    would be for 2014?



             20           A.   No.  That would depend on what practices



             21    they actually carry out in 2014.



             22           Q.   And same thing for 2015 and beyond;



             23    correct?



             24           A.   Yes.  It will always depend on what



             25    practices they actually undertake.
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              1           Q.   So under this analysis that you're doing



              2    here, you're just looking back at what happened in



              3    previous years and making no attempt to predict what



              4    the effect will be in the future; correct?



              5           A.   That's correct.



              6           Q.   What would happen to the numbers that



              7    you've got here if the activities stopped or changed?



              8           A.   These numbers will change.



              9           Q.   Did you do -- rephrase this.



             10                I understand that you undertook some



             11    efforts to ensure that the activities that you are



             12    reflecting here in the calculations you're making here



             13    were not already assumptions in the curtailment run.



             14                Is that correct?



             15           A.   Yeah, that's correct.  So the curtailment



             16    run was -- the irrigated lands that were used in the



             17    curtailment run had the CREP acres that were dried up



             18    in 2008 added back in so that they aren't double



             19    counted.



             20           Q.   Okay.  So you made some effort, at least as



             21    you're saying with regard to CREP, to make sure that



             22    they're -- that those acres were not double counted in



             23    terms of credit?



             24           A.   Yes.



             25           Q.   Did you do anything like that with regard
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              1    to conversions?



              2           A.   Well, the conversions are still irrigated,



              3    they're just irrigated with surface water.  So they'll



              4    show up as irrigated lands.  And we have not altered



              5    the groundwater fraction, you know, to account for the



              6    conversions.  So the groundwater fractions are, you



              7    know, the same as they were before the conversions.



              8           Q.   Okay.  So do you have any concerns with the



              9    conversions, that there's any kind of double counting



             10    being done there?



             11           A.   No, I don't have any concerns with that.



             12           Q.   With regard to the recharge that's



             13    reflected here -- and the only recharge that I notice



             14    here is for Southwest Irrigation District.  With regard



             15    to that recharge, is there any -- is there any



             16    modification that needs to be done in order to make



             17    sure that that recharge isn't already reflected in the



             18    model -- or in the curtailment run?



             19           A.   No, I don't think that would be reflected



             20    in the curtailment run at all.



             21           Q.   Okay.  This is -- this is newer than the



             22    curtailment run, is that the reason for that, or was



             23    done newer?



             24           A.   Well, it's -- I mean it's surface water



             25    recharge.  And the curtailment run is just done in
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              1    superposition mode and only looks at groundwater



              2    pumping on irrigated lands.  And this -- you know,



              3    recharge doesn't come into play with that.



              4           Q.   So there's no adjustments that you think



              5    you would need to make on recharge similar to what you



              6    did with CREP?



              7           A.   No.



              8           Q.   I notice on here that you did not include



              9    any recharge acres for IGWA.



             10                What was the reason for not including any



             11    recharge acres -- or any recharge benefit for IGWA?



             12           A.   To my knowledge, there wasn't any



             13    non-Board-sponsored recharge carried out by IGWA, to my



             14    knowledge, during these three years.  And consistent



             15    with what we've done in past calls, we didn't analyze



             16    Board-sponsored recharge for this.



             17           Q.   Okay.  Mr. Budge also mentioned the Sandy



             18    Ponds.



             19                Did you -- why did you not include in this



             20    any recharge related to the Sandy Ponds?  Did you have



             21    a reason for that?



             22           A.   To my knowledge, that was not something



             23    that was specifically requested in a mitigation plan



             24    previously.  And to my knowledge, I don't have the data



             25    to, you know, calculate the volume that we would input
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              1    into the model.



              2           Q.   And to your knowledge, in order to do that



              3    you would -- I understand you to have testified that



              4    you would need to know reliably the amount of water



              5    that went into the Sandy Ponds; correct?



              6           A.   Yes, and also any outflows from the ponds.



              7           Q.   And you'd need accurate numbers for both of



              8    those values in order to make that calculation?



              9           A.   Yes.



             10           Q.   Mr. Budge showed you Exhibit 1000, which



             11    was the mitigation plan.  And we've been -- and you can



             12    look at that, but we've been looking at items what I



             13    guess are 1A through C in IGWA's mitigation plan.  And



             14    those include the dry-ups, the conversions, and



             15    recharge.



             16                Have you been asked to or have you done any



             17    analysis with regard to any of the other aspects of



             18    IGWA's mitigation plan?



             19           A.   I'm sorry.  Aspects other than -- can you



             20    say that again?



             21           Q.   Other than the items that are listed in 1A



             22    through C.  In other words, have you done any



             23    calculations or been asked to do any calculations with



             24    regard to the Sandy Pipeline?



             25           A.   No.
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              1           Q.   Or any of the other items numbered 2



              2    through 9 in their mitigation plan?



              3           A.   No.  We haven't done any analyses.



              4           MR. MAY:  That's all that I've got.  Thanks.



              5           THE HEARING OFFICER:  Mr. Lemmon, do you have



              6    questions of Ms. Sukow?



              7           MR. LEMMON:  I don't.



              8           THE HEARING OFFICER:  Okay.



              9           MR. TJ BUDGE:  No further questions.  Thank you.



             10           THE HEARING OFFICER:  Mr. Budge?



             11                Thank you, Jennifer.



             12           THE WITNESS:  Thank you.



             13           THE HEARING OFFICER:  Next witness?



             14           MR. RANDY BUDGE:  We'd call Frank Erwin to be



             15    sworn.



             16           THE HEARING OFFICER:  Mr. Erwin, raise your



             17    right hand, please.



             18



             19                     FRANK CLARENCE ERWIN,



             20    having been called as a witness by IGWA and duly sworn



             21    to tell the truth relating to said cause, testified as



             22    follows:



             23



             24           THE HEARING OFFICER:  Thank you.  Please be



             25    seated.

                                                                 319





              1                      DIRECT EXAMINATION



              2    BY MR. RANDY BUDGE:



              3           Q.   Good morning, Mr. Erwin.



              4           A.   Good morning.



              5           Q.   Would you give us your full name and



              6    address for the record, please.



              7           A.   Frank Clarence Erwin.  My address is



              8    711 East Avenue North, Hagerman, Idaho.



              9           Q.   Mr. Erwin, are you currently serving as the



             10    watermaster for the Billingsley Creek area?



             11           A.   Yes, sir.



             12           Q.   And how long have you served in that



             13    capacity?



             14           A.   I wasn't quite prepared for that question.



             15    I'll have to think back.  Almost 20 years.



             16           Q.   Can you generally describe what your



             17    responsibilities include with respect to administering



             18    water rights on Billingsley Creek and the tributaries.



             19           A.   My responsibility includes the measurement



             20    and reporting, the diversions on Billingsley Creek and



             21    from tributaries to Billingsley Creek, and in general



             22    the administration of the water rights by priority.



             23           Q.   And does that administration include the



             24    water rights that arise in what's known as the



             25    Martin-Curren Tunnel?
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              1           A.   Yes, it does.



              2           Q.   And does it also include the water rights



              3    delivered through what's commonly known as the Curren



              4    Ditch?



              5           A.   Yes, it does.



              6           Q.   And are you acquainted with the various



              7    priority dates of all of the water rights on those --



              8    Billingsley Creek and its tributaries?



              9           A.   I have to explain, I don't have them all



             10    memorized, but I'm fairly well acquainted with them,



             11    yes.



             12           Q.   And is it true that the measurement records



             13    that you compile yourself are reported on an annual



             14    basis to the Department?



             15           A.   The measurement records?



             16           Q.   The measurement records that you take for



             17    water deliveries.



             18           A.   Yes, they are reported.



             19           Q.   Would it be true that there are many water



             20    rights, irrigation water rights, downstream on



             21    Billingsley Creek that would be senior in priority to



             22    the irrigation rights in the Curren Tunnel?



             23           A.   Yes, sir.



             24           Q.   Is it also true that at no time have any of



             25    the senior water rights downstream in Billingsley Creek

                                                                 321





              1    actually curtailed and shut off any irrigation rights



              2    in the Curren Tunnel?



              3           A.   I'm going to ask you to ask me that again.



              4           Q.   Okay.  Has there ever been a time that the



              5    senior irrigation rights on Billingsley Creek have made



              6    a call and told you, as watermaster, Mr. Erwin, to go



              7    up and shut down the irrigation rights in the Curren



              8    Tunnel?



              9           A.   No, there hasn't.



             10           Q.   And is that because the irrigators



             11    downstream choose to allocate whatever supplies are



             12    available among themselves?



             13           A.   At this point in time they're able to



             14    manage their irrigation needs with what supplies are



             15    available.  And that, of course, includes the fact



             16    that -- that very little, if any, irrigation water is



             17    diverted from the Curren Tunnel at this point in time.



             18           Q.   Let's assume hypothetically that at some



             19    point in the future that were to change and those



             20    senior rights would make a call on the junior rights in



             21    the Curren Tunnel.



             22                Follow me on that?



             23           A.   Uh-huh.



             24           Q.   If that occurred, as long as there's



             25    15 second-feet of water delivered to the Curren Ditch,
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              1    would there be no priority curtailment at the tunnel,



              2    based on the priority rights as you know them?



              3           A.   I would have to check the record.  There



              4    may be some downstream senior rights on Billingsley



              5    Creek that would be in a position to demand that water.



              6           Q.   But generally during the course of your



              7    actual experience on the ground, as long as there's



              8    15 second-feet in the Curren Ditch, there would be no



              9    reason to curtail the irrigation rights in the Curren



             10    Tunnel; would that be correct?



             11           A.   At this point in time, yes.



             12           Q.   I want to ask you a few questions about the



             13    Sandy Pipe.



             14                I assume you're familiar with that?



             15           A.   Yes, sir.



             16           Q.   And you were watermaster at the time that



             17    pipe was constructed?



             18           A.   Yes, sir.



             19           Q.   And do you observe the operations of the



             20    pipeline in any sense?



             21           A.   No, I don't.



             22           Q.   You're not responsible for the delivery of



             23    water through the pipeline?



             24           A.   No, sir.



             25           Q.   Is my understanding correct that the Sandy
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              1    Pipeline discharges water into the Curren Ditch?



              2           A.   It can.



              3           Q.   And did you observe that to happen at a



              4    time that there's water flowing through the pipeline



              5    that ends up in the Curren Ditch during the irrigation



              6    season?



              7           A.   I have observed it.  At one particular time



              8    I can recall when the water for the Curren Ditch was



              9    provided for the entire season, irrigation season, for



             10    the full year.  And I believe it was in around 2005,



             11    maybe 2006.



             12                Other than that, I have not observed it.



             13    Either there wasn't any running in when I was there or



             14    there may have some ran into the Curren Ditch, but I



             15    was not there to observe it.



             16           Q.   And is that discharge of the Sandy Pipeline



             17    into the Curren Ditch downstream from your measuring



             18    device that you utilize on the Curren Ditch?



             19           A.   Yes, it is.



             20           Q.   And so if one were to look at the reports



             21    of the amount of water flowing in the Curren Ditch, it



             22    would not reflect anything that might be added by the



             23    Sandy Pipeline downstream?



             24           A.   That's correct.



             25           Q.   Do you have available there Exhibit 1027?
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              1    It should be in that first white book.  You know, I



              2    apologize, 1026, I believe, is the Curren Ditch



              3    measurements.



              4                Do you have that in front of you,



              5    Mr. Erwin?



              6           A.   Yes, sir.



              7           Q.   And down in the bottom right corner, I



              8    think you'll see that that was Exhibit 3 in the



              9    deposition that you gave on March 4th, 2014.



             10           A.   Yes, sir.



             11           Q.   So do you recognize that?



             12           A.   Yes, I do.



             13           Q.   And that appears to be a compilation of



             14    measurements on the Curren Ditch covering a period 1995



             15    through 2013?



             16           A.   Yes, sir.



             17           Q.   And it reflects four different days that



             18    those are measured?



             19           A.   Yes.



             20           Q.   Do you measure on only those four days, or



             21    is this some type of a summary or compilation?



             22           A.   This chart is a summary or a compilation.



             23    The actual measurements are recorded on a weekly basis



             24    and reported to me as the watermaster by the lateral



             25    manager.  At this point in time that individual is Bill
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              1    McCarthy.  He's employed by the Buckeye Farms.



              2                I do check that measurement occasionally,



              3    and just to make sure that the individual responsible



              4    for giving me those measurements are reading it



              5    accurately and knows how to convert it in the



              6    conversion chart.



              7           Q.   Do you know why out of the weekly



              8    measurements that you take on the Curren Ditch that



              9    those four dates were selected?



             10           A.   Those were selected because of a



             11    condensation.  The complete reports were reviewed by me



             12    prior to the deposition.  And to condense it into a



             13    manageable form, I just chose the first month, the



             14    15th, the fourth month, the 15th, those particular days



             15    were just chosen because of a random selection.  No



             16    particular reason, just a random selection to condense



             17    the chart.



             18           Q.   Okay.  Mr. Erwin, are the flow records



             19    shown on those particular dates in each year an actual



             20    measurement that would have been taken on that



             21    particular day, not a weekly or monthly average?



             22           A.   They may have been an accurate measurement,



             23    depending on what day they were actually taken.  The



             24    odds are they were probably an interpolated measurement



             25    in that week prior to and following that measurement.
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              1    In other words, if the 15th fell on a Wednesday and the



              2    lateral manager takes the readings every Monday



              3    morning, then it would have not been the exact



              4    measurement, no.  It would have been an interpolated



              5    measurement.



              6           Q.   By that do you mean it would have been an



              7    actual measurement closest to the date that's reflected



              8    here?



              9           A.   Probably, yes, uh-huh.



             10           Q.   But as far as you know, with that



             11    qualification the measurement records shown on each



             12    year and date are an accurate summary or reflection of



             13    the actual measurements that are contained in your



             14    records as watermaster?



             15           A.   Yes, sir.



             16           MR. RANDY BUDGE:  We'd offer Exhibit 1026.



             17           MR. HAEMMERLE:  I believe it's already in,



             18    Counsel.



             19           MR. RANDY BUDGE:  Pardon?



             20           MS. BRODY:  It's in as 2003.



             21           MR. RANDY BUDGE:  Thank you.



             22                So no objection to having it offered both



             23    as our exhibit and yours?



             24           MR. HAEMMERLE:  No objection.



             25           THE HEARING OFFICER:  Mr. Lemmon, any objection?
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              1           MR. LEMMON:  No.



              2           THE HEARING OFFICER:  Okay.  The document that's



              3    marked as Exhibit 1026 is received into evidence.



              4                (Exhibit 1026 received.)



              5           Q.   (BY MR. RANDY BUDGE):  Mr. Erwin, so



              6    looking at Exhibit 1026, if there were water flowing



              7    through the Sandy Pipeline into the Curren Ditch, they



              8    would not be reflected on this particular exhibit that



              9    you've prepared?



             10           A.   That's right.  That's correct.



             11           Q.   And is my understanding correct that there



             12    are no measurements taken by you of the water that



             13    discharges from either into or out of the Sandy



             14    Pipeline?



             15           A.   That's right.



             16           Q.   Let's assume hypothetically there was a



             17    shortage in the 15 second-feet of water that you need



             18    to deliver through the Curren Ditch, would it be



             19    possible to supplement that shortfall by replacement



             20    water via the Sandy Pipeline?



             21           A.   If the water was available, yes.



             22           Q.   And I think you testified earlier that's



             23    never been necessary up until now because those prior



             24    rights downstream have never asked you to shut off or



             25    call out the junior irrigation rights in the tunnel, up
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              1    to now?



              2           A.   Up to this point, yes.



              3           Q.   Do you know how long the Sandy Pipeline has



              4    been used to supply irrigation water rights?



              5           A.   No, I don't.



              6           Q.   Are you aware that the Sandy Pipeline does



              7    in fact supply irrigation water to Butch Morris?



              8           A.   Yes, I am.



              9           Q.   Is there anyone else along the pipeline



             10    that receive irrigation rights other than Mr. Morris?



             11           A.   I believe the Musser property, possibly



             12    Shady Grove is the same name.  I'm not sure exactly



             13    what name it's under.  Either Musser or Shady Grove.



             14    And a gentleman by the name of Walt Candy, I believe,



             15    also gets irrigation water from the Sandy Pipeline.



             16           Q.   And do you know whether Mr. Morris operates



             17    also the Candy and the Musser property for irrigation



             18    purposes?



             19           A.   I believe he does, yes.



             20           Q.   In your opinion, has the use of the Sandy



             21    Pipeline to supply these irrigation rights provided a



             22    benefit to Rangen over the years?



             23           A.   I'm not sure I can answer that.



             24           Q.   Let me rephrase that question.  Probably a



             25    poor one.  I apologize.
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              1                Assuming that the -- assuming that these



              2    irrigation rights that you've described of Mr. Morris



              3    and Candy and Musser were not being supplied by the



              4    Sandy Pipeline, would they have the right to have them



              5    delivered out of the Curren Tunnel?



              6           MR. HAEMMERLE:  Object to foundation to the



              7    extent that the Mussers or Candys have any rights out



              8    of the Sandy Ponds or Pipeline or otherwise.  Calls for



              9    a legal conclusion as well.



             10           THE HEARING OFFICER:  Well, Mr. Erwin is



             11    familiar with the deliveries of water on Billingsley



             12    Creek and the springs therefrom.  I'll allow him to



             13    answer the question if he knows the answer.  Overruled.



             14           THE WITNESS:  Would you please ask the question



             15    again?



             16           Q.   (BY MR. RANDY BUDGE):  You bet.  As I



             17    understand it, there are some irrigation rights of



             18    Morris and Musser and Candy that would have a right to



             19    take out of the Curren Tunnel.



             20                Is that your understanding?



             21           A.   Yes.



             22           MR. HAEMMERLE:  I'm going to object that there's



             23    no facts in the record showing that the Mussers or



             24    Candys have any rights out of the Sandy Ponds.



             25           MR. RANDY BUDGE:  I didn't say the Sandy Ponds.
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              1    I said out of the Curren Tunnel.



              2           MR. HAEMMERLE:  All right.  Withdraw my



              3    objection.



              4           THE HEARING OFFICER:  Okay.



              5           Q.   (BY MR. RANDY BUDGE):  Do you want me to



              6    rephrase that?  You're familiar that there are



              7    irrigation rights in the Curren Tunnel, known as the



              8    Morris the Musser and the Candy rights?



              9           A.   Yes, I am.



             10           Q.   And is it true that those rights have



             11    priority over the rights of Rangen in the Curren



             12    Tunnel?



             13           A.   Yes, they do.



             14           Q.   And if those rights were not being supplied



             15    via the Sandy Pipeline, would they have a right to



             16    divert the water from the Curren Tunnel?



             17           A.   Only while they're in priority.



             18           Q.   And that would be taking water away from



             19    the junior rights of Rangen if they were diverted?



             20           A.   That would be taking water away from the



             21    senior rights in the Curren Ditch.



             22           Q.   And would also be taking rights away from



             23    Rangen; correct?



             24           A.   If they were diverting, yes.



             25           Q.   So to that extent has the Rangen fish
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              1    facility received water and benefit by reason of the



              2    delivery of irrigation rights through the Sandy Ponds?



              3           MR. HAEMMERLE:  Objection to the extent that



              4    there are any delivery or rights out of the Sandy Pond.



              5           MR. RANDY BUDGE:  You can have a standing



              6    objection.  We'll stipulate to that.



              7           MR. HAEMMERLE:  Okay.  Thank you.



              8           THE HEARING OFFICER:  Okay.  You may answer the



              9    question, Mr. Erwin.



             10           THE WITNESS:  I would say that Rangen would



             11    receive the water.  I can't pass judgment on the



             12    benefit part.



             13           Q.   (BY MR. RANDY BUDGE):  Okay.  To your



             14    knowledge, Mr. Erwin, has anyone ever objected to the



             15    delivery of wastewater through the Sandy Pipeline?



             16           A.   By -- I guess.



             17           Q.   I just meant has somebody come to you as



             18    watermaster and said there shouldn't be any wastewater



             19    delivered through the Sandy Pipeline, because they



             20    don't have a right or for any other reason?



             21           A.   Up to this point in time, no.



             22           Q.   To your knowledge, has the Curren Tunnel



             23    diversion ever been cleaned or maintained by anyone,



             24    that you're familiar with?



             25           A.   In years past I -- I, as a contractor prior
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              1    to my stint as watermaster, I did perform some



              2    maintenance up there for the previous owner of Howard



              3    Morris' property, a gentleman by the name of Gary



              4    Montgomery.



              5                And at that particular point in time we did



              6    do some cleaning and maintenance within the pipeline



              7    that was installed at the time that the Rangen



              8    facility, I believe, was built.



              9           Q.   And approximately when was that work done?



             10    You said it was before your time as watermaster.



             11           A.   The best I can remember, it would have been



             12    done in the mid-'70s.



             13           Q.   And do you have any knowledge concerning



             14    exactly what work was done?



             15           A.   At the point in time Mr. Montgomery hired



             16    me to actually go up the -- the corrugated metal pipe



             17    that's installed in the tunnel and clean the rock and



             18    debris out of the tunnel that may or may not have been



             19    restricting the water coming out of the tunnel.



             20           Q.   So how long did that -- explain exactly



             21    what you did.



             22           A.   At that point in time I put on a pair of



             23    irrigation boots and waded up the tunnel and picked the



             24    rocks up and packed them out and tossed them over the



             25    side of the hill.
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              1           Q.   Did you do all the work yourself?



              2           A.   Yes, I did.



              3           Q.   And how long did that work take?



              4           A.   I'm going to say the better part of a nice,



              5    hot afternoon in July.  It was a refreshing job at that



              6    point in time.



              7           Q.   And how far back in the tunnel did you go?



              8           A.   Only to the end of the corrugated metal



              9    pipe that was installed.



             10           Q.   Would that be -- what? -- 40, 50 feet?



             11           A.   I think approximately 40 foot.



             12           Q.   And was there a white PVC pipe inside the



             13    corrugated pipe at that point in time?



             14           A.   Yes, there was.



             15           Q.   And did you do -- did it extend into the



             16    tunnel?



             17           A.   As far as I know, it extended on into the



             18    tunnel, yes.



             19           Q.   You didn't go in to see how far?



             20           A.   No, I didn't.



             21           Q.   Did you make any attempt to do any cleaning



             22    or restoration work beyond the end of the corrugated



             23    pipe?



             24           A.   No, I didn't.



             25           Q.   As a result of your work, were you able to
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              1    determine whether that increased the flow coming out of



              2    the corrugated pipe?



              3           A.   I think at that particular point in time it



              4    probably increased the flow coming out of the pipe and



              5    probably lessened the flow that was running around the



              6    pipe.



              7           Q.   Let's assume that a lack of maintenance was



              8    in fact obstructing flow into the pipe.  You say the



              9    water would then run around the pipe.



             10                Where would it end up?



             11           A.   In the particular time in -- at that



             12    particular time it would actually bypass the head box



             13    for the irrigation pipes.  And that's the reason he had



             14    me clean the actual corrugated metal pipe is what water



             15    he could keep in that pipe was delivered into the



             16    concrete irrigation box.



             17           Q.   Mr. Erwin, if that water ran around the



             18    pipe and wasn't collected, would it flow out of the



             19    talus slope area and be utilized or be diverted by



             20    Rangen?



             21           A.   It could have been, yes.



             22           Q.   And you said the work that you did back in



             23    the '70s was requested by one of the irrigation rights?



             24           A.   Yes.



             25           Q.   And was their interest in making sure the
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              1    water ended up in the irrigation pipeline and not in



              2    the downstream talus slope?



              3           A.   It -- their intent was for the water to be



              4    able to keep the box that filled the pipelines as full



              5    as they could to keep what water they could keep coming



              6    to their farm.



              7           Q.   And absent the cleaning, they might not



              8    have that extra water at the box?



              9           A.   Yes, sir.



             10           Q.   After this one event you described that



             11    occurred in 1970, do you know of any cleaning that's



             12    ever occurred in the Curren Tunnel after that time?



             13           A.   I don't know.



             14           Q.   So you wouldn't -- have you been back in



             15    the tunnel since 1970 to see what the condition is?



             16           A.   No, I haven't.



             17           Q.   Are you familiar with other tunnels in the



             18    area that have been dug into the aquifer in order to



             19    provide a supply of water?



             20           MR. HAEMMERLE:  Object to the form of the



             21    question to the form of being dug into the aquifer.  I



             22    don't think there's any evidence that that's true in



             23    this case.



             24           MR. RANDY BUDGE:  I think the witness can answer



             25    that.  I just asked if he was aware of it.
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              1           THE HEARING OFFICER:  Overruled.



              2                Go ahead, Mr. Erwin.



              3           THE WITNESS:  Please ask me again.



              4           Q.   (BY MR. RANDY BUDGE):  Yeah.  You're



              5    familiar with the Curren Tunnel.



              6                Are you familiar with other tunnels in the



              7    vicinity that are used to supply water?



              8           A.   I'm familiar of their location.  I'm not



              9    real familiar; in other words, I haven't been into very



             10    many of them.



             11           Q.   Okay.  Are you aware of cleaning that has



             12    gone on on other tunnels in the vicinity?



             13           A.   I'm -- I'll put it this way:  I'm pretty



             14    sure -- and I don't remember how long ago, but I'm



             15    pretty sure that there was some work done on the



             16    Hoagland Tunnel to remove debris and to possibly



             17    improve the flow at the mouth of the tunnel.



             18                Just this last winter I performed a large



             19    amount of maintenance on the Florence Livestock Spring



             20    Tunnel, and have a little more to do there to finish



             21    the project.



             22           Q.   So does that work on the Hoagland Tunnel



             23    you described and the work on the Florence Livestock



             24    Tunnel, you said last winter, meaning 2013 or 2014?



             25           A.   The winter of 2013 and '14, yes.
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              1           Q.   '13/'14.  Okay.



              2           A.   Yes.



              3           Q.   And did that work consist primarily of



              4    removing debris from the tunnel itself?



              5           A.   In the case of the Hoagland Tunnel, I can't



              6    answer for sure because I didn't perform the work.  In



              7    the case of the Florence Livestock Tunnel, the only



              8    debris that is being removed is at the actual mouth or



              9    outflow of the tunnel.  And it's from rock and debris



             10    that's fell into the ditch that carries the water away



             11    from the tunnel outside of the area of the tunnel.



             12           Q.   And what's the reason -- was it the water



             13    users themselves that did that work?



             14           A.   The Little Lateral Users Group



             15    Association -- and I'll put it this way, I own a water



             16    right in it -- hired me to do the work.



             17           Q.   And you actually did the work on that one?



             18           A.   Yes, I am, uh-huh.



             19           Q.   And did you observe what the effects of



             20    your cleaning work were on the flow of water from the



             21    tunnel?



             22           A.   I was not in a position to be able to



             23    measure the exact amounts.  But by cleaning the ditch



             24    leading away from the tunnel, it was obvious from the



             25    amount of water going over the spillway at the box that

                                                                 338





              1    we had increased the amount of water coming out the



              2    ditch that provides water to the irrigation box.  We



              3    did not, to my knowledge, increase the water coming out



              4    of the tunnel.  We were just able to gather it and get



              5    it into the box.



              6           Q.   Justin, could you pull up Exhibit 1029.



              7                Mr. Erwin, 1029 should be in that book.



              8                And the second page of that, Justin.  Maybe



              9    you can blow up the note.



             10                Mr. Erwin, in your book on page 1029, the



             11    second page is a hydrograph, I believe.  And you were



             12    asked some questions about that in your deposition.



             13                Do you remember?



             14           A.   Yes, sir.



             15           Q.   And what's been blown up on the screen is a



             16    note that's there that talks about some of the data



             17    being graded as poor due to equipment problems.



             18                And if I recall correctly, in your



             19    deposition you didn't really know anything about what



             20    those problems were?



             21           A.   No, I don't.



             22           Q.   And did you receive any information from



             23    the Department later about what some of those problems



             24    were that were being referred to by the author of that



             25    note?
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              1           A.   I have not, no.



              2           Q.   Okay.



              3           A.   I received that particular note, and that's



              4    all.



              5           MR. RANDY BUDGE:  Okay.  We would ask for the --



              6    let me check.  Has 1045 been admitted?  I show that was



              7    one that was admitted.  Okay.



              8           MR. TJ BUDGE:  This one is 2045A.



              9           MR. RANDY BUDGE:  Or excuse me, 2045A.  We would



             10    offer 2045A.  And that was the letter that was provided



             11    by the Department in response to the questions during



             12    Mr. Erwin's deposition.  The parties had asked for an



             13    explanation from the author.  And this e-mail was sent



             14    to the parties' counsel in lieu of calling Michelle



             15    Richmand.  We'd simply offer Exhibit 2045A, being a



             16    Department record.



             17           MR. HAEMMERLE:  No objection.



             18           THE HEARING OFFICER:  Okay.  The document marked



             19    as Exhibit 2045A is received into evidence.



             20           MR. MAY:  Director, I'm just wondering if --



             21           THE HEARING OFFICER:  Oh, sorry.  Mr. Lemmon?



             22           MR. LEMMON:  That's fine.



             23           THE HEARING OFFICER:  Thank you for the



             24    reminder.



             25                (Exhibit 2045A received.)
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              1           Q.   (BY MR. RANDY BUDGE):  Mr. Erwin, just one



              2    other question.



              3                Do you know of any changes that have



              4    occurred recently to address any issues pertaining to



              5    the measuring device in the Curren Tunnel?



              6           A.   I'm not aware of any, no.



              7           MR. RANDY BUDGE:  Okay.  Thank you very much.



              8    That's all the questions I have.  Appreciate you



              9    coming.



             10           THE HEARING OFFICER:  Do you plan to



             11    cross-examine Mr. Erwin, then, Mr. Haemmerle?



             12           MR. HAEMMERLE:  Yes.  Thank you.



             13           THE HEARING OFFICER:  Okay.  Just looking for a



             14    logical place to break, but maybe we can finish.



             15           MR. HAEMMERLE:  I don't think I'm going to take



             16    too long.  Director, if you need to break --



             17           THE HEARING OFFICER:  No, I'm fine.



             18



             19                       CROSS-EXAMINATION



             20    BY MR. HAEMMERLE:



             21           Q.   Good morning, Mr. Erwin.



             22           A.   Good morning.



             23           Q.   I don't think I have a lot of questions to



             24    ask you.  I just want to kind of clean up and make sure



             25    everyone understands exactly what you do.
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              1                Mr. Erwin, what is your job title?



              2           A.   I'm the watermaster for Water District 36A.



              3           Q.   And in relation to that job, you keep



              4    something called proof reports; correct?



              5           A.   Yes, I do.



              6           Q.   Justin, if you could pull up the first page



              7    of Exhibit 209.



              8                Hang on, Mr. Erwin.



              9                Mr. Erwin, you have a binder with you



             10    today; correct?



             11           A.   Yes, I do.



             12           Q.   You have two binders with you today?



             13           A.   Yes.  I'm sorry.  I forgot to bring them up



             14    to the table.



             15           Q.   I don't think you necessarily --



             16           A.   Okay.



             17           Q.   Well, Mr. Erwin, with regard to the



             18    Martin-Curren Tunnel rights and the Curren Ditch



             19    rights, you have two binders; correct?



             20           A.   Yes.



             21           Q.   Exhibit 209 is the binder that's relevant



             22    to the Martin-Curren Tunnel rights under "Miscellaneous



             23    36A rights"; correct?



             24           A.   Yes.



             25           Q.   Okay.  So the documents relative to the
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              1    Martin-Curren Tunnel in Exhibit 209 are contained under



              2    the tab "Miscellaneous 36A rights"?



              3           A.   Yes, they are.



              4           Q.   Okay.  Pull up the first page of



              5    Exhibit 210.



              6                Mr. Erwin, up on the screen there is the



              7    first page of a binder labeled Exhibit 210.



              8                That contains the Curren Ditch rights;



              9    correct?



             10           A.   Yes, it does.



             11           Q.   And we know that because it says so on the



             12    first page; correct?



             13           A.   Yes.



             14           MR. HAEMMERLE:  Garrick, my records show that



             15    both 209 and 210 have been admitted.



             16           MR. BAXTER:  Yes.



             17           MR. RANDY BUDGE:  Correct.



             18           Q.   (BY MR. HAEMMERLE):  Now, you are very well



             19    aware of the Rangen research facility and the Sandy



             20    Ponds and the Curren Ditch; correct, Mr. Erwin?



             21           A.   Yes.



             22           Q.   Could you pull up 2074.



             23                Mr. Erwin, do you recognize Exhibit 2074?



             24           A.   Yes.



             25           Q.   And did you create Exhibit 2074?
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              1           A.   Yes, I did.



              2           Q.   And what is -- what do you use 2074 for?



              3           A.   It's a map of the entire Water District 36A



              4    with a red line on all the distribution systems that



              5    are involved in the administration of the water in



              6    District 36A.



              7           Q.   Okay.  The portion that Justin just pulled



              8    up kind of gives you the lay of the land of where the



              9    Sandy Ponds are located, the Sandy Pipeline, and the



             10    Rangen research facility; correct?



             11           A.   Yes, it is.



             12           Q.   The Sandy Pipeline, the red line from the



             13    ponds in the lower left-hand corner enter into what



             14    appears to be a ditch; correct?



             15           A.   Yes, it does.



             16           Q.   Is that ditch in fact the Curren Ditch?



             17           A.   Yes, it is.



             18           Q.   A restatement of the obvious, of course:



             19    The Sandy Pipeline does not convey any direct water to



             20    the Rangen facility; correct?



             21           A.   That's correct.



             22           Q.   Okay.  And it would be downstream from the



             23    Rangen research facility; correct?



             24           A.   Yes, it would.



             25           Q.   Where do you measure -- I think in your
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              1    deposition you mentioned the Curren Ditch weir.



              2                Is that located in close proximity to where



              3    the pipeline enters into the Curren Ditch?



              4           A.   It's -- the Curren Ditch weir --



              5    measurement weir is located just upstream of the



              6    outflow of the Sandy Pipeline.



              7           Q.   Okay.  I know we don't have a good scale,



              8    but about how far upstream from the pipeline is that?



              9           A.   I'm going to say approximately 25 feet.



             10           Q.   Okay.



             11           A.   Maybe 30 feet.



             12           Q.   Now, I think Mr. Budge asked you some



             13    certain questions about whether or not you're aware of



             14    the Sandy Pipeline delivery of water rights from the



             15    Sandy Ponds.



             16                Are you aware of what water rights are



             17    associated with the Sandy Ponds?



             18           A.   No, I'm not.



             19           Q.   Okay.  And in fact, at some point in time



             20    you were asked not to administer the Sandy Ponds area;



             21    correct?



             22           A.   That's correct.



             23           Q.   So following your orders, you have not done



             24    that?



             25           A.   That's correct.

                                                                 345





              1           Q.   All right.  So as you sit here, you can't



              2    testify who in fact owns any of the water rights out of



              3    the Sandy Ponds?



              4           A.   No, sir.



              5           Q.   Mr. Erwin, you're well aware of the



              6    priority dates out of the Martin-Curren Tunnel and the



              7    Curren Ditch; correct?



              8           A.   Yes, sir.



              9           Q.   I think you testified that the earliest



             10    Morris right out of the Martin-Curren Tunnel has a



             11    priority date of October 9th, 1884?



             12           A.   Yes, sir.



             13           Q.   There are approximately five water rights



             14    down the Curren Ditch that have senior priority dates;



             15    correct?



             16           A.   Yes, there is.



             17           Q.   Can we pull up Exhibit 210 -- 2010.  I



             18    apologize.  Pull up 2070.



             19                Mr. Erwin, at the deposition I think we had



             20    you pull out the various senior water rights in the



             21    Curren Ditch to the Morris right.



             22                Do you recall your testimony?



             23           A.   Yes.



             24           Q.   And I believe Exhibit 2070 --



             25                Let's go to the 13th page of that.
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              1                Mr. Erwin, I think you walked us all



              2    through the various senior rights to the Morris right.



              3    And I believe that there were five of those rights,



              4    beginning with water right 36-16831 through -35;



              5    correct?



              6           A.   Yes.



              7           Q.   And those water rights total 15 cfs?



              8           A.   I believe they do, sir.



              9           Q.   Okay.  And to be sure, there's a lot of



             10    water rights in the Billingsley Creek that are even



             11    senior to these five rights; correct?



             12           A.   Yes, there is.



             13           Q.   At least probably half of the rights in



             14    Billingsley Creek are senior to these rights; correct?



             15    Close to --



             16           A.   I -- I don't know off the top of my head,



             17    but there are several water rights senior.



             18           Q.   A lot.  Okay.  Now, you testified that when



             19    the Curren Ditch weir flows less than 15 cfs, the



             20    Martin-Curren Tunnel rights are out of priority;



             21    correct?



             22           A.   Yes, they are.



             23           Q.   That's every single irrigation right out of



             24    the Martin-Curren Tunnel; correct?



             25           A.   Yes, sir.
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              1           Q.   That's every single irrigation right owned



              2    by Mr. Morris; correct?



              3           A.   Yes.



              4           Q.   However, that would not include Rangen's



              5    nonconsumptive use rights; correct?



              6           A.   That's right.



              7           Q.   Okay.  Because they're nonconsumptive?



              8           A.   Yes, sir.



              9           Q.   Now, Mr. Budge went over -- you prepared a



             10    summary, kind of a snapshot of time over four



             11    particular dates that show the measurements over the



             12    Curren Ditch weir; correct?



             13           A.   Yes, sir.



             14           Q.   There are a lot of backup documents for



             15    that?



             16           A.   Yes, there is.



             17           Q.   Let's pull up Exhibit 2005.



             18                Frank, I'm showing you what's been marked



             19    as Exhibit 2005.



             20                Do you recognize this document?



             21           A.   Yes, I do.



             22           Q.   And tell me what this document is.



             23           A.   That would be the annual summary for the



             24    reporting on the measurements on the Curren Ditch.



             25           Q.   And those are -- it looks to me like those
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              1    are kept on a daily basis.



              2           A.   We actually get those readings on a weekly



              3    basis.



              4           Q.   Weekly.



              5           A.   And then as they are entered, from one week



              6    to the next week the computer interpolates them for a



              7    daily measurement.  But we don't take them every day.



              8    We take them once a week.



              9           Q.   Okay.  And the once-a-week measurements are



             10    compiled in Exhibit 2005 right there?



             11           A.   That's -- yes.



             12           Q.   Okay.  And then let's go to --



             13                My records show 2005 has been admitted.



             14    Let's go to 2004.



             15                Frank, do you recognize Exhibit 2004?



             16           A.   Yes, I do.



             17           Q.   And that's one of the records you keep?



             18           A.   That -- that data was compiled from the



             19    previous exhibit.  And it's a chart to condense it so



             20    that it's more usable, I guess, or...



             21           Q.   I understand.  And that's one of the



             22    documents you keep; correct?



             23           A.   Yes.  It -- I don't necessarily keep it.  I



             24    generated it for my own information for this purpose.



             25           Q.   Okay.  And the purpose was to describe
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              1    flows over the Curren Ditch weir; correct?



              2           A.   Yes.



              3           Q.   Okay.  My records show that 2004 has been



              4    admitted.  Let's move on to 2003.



              5                Frank, what you have before you is



              6    Exhibit 2003.



              7                And that's the document that Mr. Budge went



              8    over with you?



              9           A.   Yes.



             10           Q.   And that reflects that at least out of, by



             11    my count, 12 of the last 14 years in July the flows



             12    over the weir have been less than 15 cfs; correct?



             13           A.   Yes, they have.



             14           Q.   And Mr. Budge asked you whether or not you



             15    had to formally curtail the Martin-Curren Tunnel



             16    rights.



             17                Do you recall Mr. Budge's question?



             18           A.   Yes, I do.



             19           Q.   And I think your answer, if I was reading



             20    you correctly, was that you didn't have to formally



             21    curtail the Martin-Curren Tunnel rights because there



             22    wasn't any flows coming out of the Martin-Curren



             23    Tunnel; correct?



             24           A.   Yes.



             25           MR. RANDY BUDGE:  Object to the question.
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              1    Mischaracterizes his testimony.



              2           THE HEARING OFFICER:  Well, sustained.  I don't



              3    recall that testimony, Mr. Haemmerle.  If you can --



              4           MR. HAEMMERLE:  I'll restate.  It's simple.



              5           THE HEARING OFFICER:  Thank you.



              6           Q.   (BY MR. HAEMMERLE):  When the flows were



              7    less than 15 cfs, did you have to formally curtail the



              8    Martin-Curren Tunnel rights?



              9           A.   No, I didn't.



             10           Q.   And why is that?



             11           A.   There -- at the particular point in time,



             12    they weren't being diverted.



             13           Q.   All right.  And to be sure, a lot of times



             14    the flows out of the Martin-Curren Tunnel, as you



             15    understand it, are minimal?



             16           A.   Yes, they are.



             17           Q.   I believe the tunnel measurements prepared



             18    by the Department of Water Resources show, for example,



             19    in 2013 that the flows out of the Martin-Curren Tunnel



             20    were just over 1 cfs from May through August; correct?



             21           A.   I believe they were, yes.



             22           Q.   Okay.  So there was not much to curtail



             23    there, is there?



             24           A.   No, sir.



             25           Q.   I think during your deposition or during
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              1    Mr. Budge's testimony you talked about whether or not



              2    other downstream ditch users had filed water calls.



              3                And I think your testimony was they had



              4    been getting along; correct?



              5           A.   That's correct.



              6           Q.   And you're always part of those



              7    conversations with the senior users, I take it?



              8           A.   Yes.



              9           Q.   In particular, the 15 -- or the five users



             10    that you testified to?



             11           A.   Yes.



             12           Q.   Is it fair to say that their ability to



             13    work it out with these diminishing flows becomes harder



             14    and harder every single year?



             15           A.   Yes, it does.



             16           Q.   Do you expect in future years that they'll



             17    be able to work out those problems getting the



             18    continuing declining flows?



             19           MR. RANDY BUDGE:  Objection.  Calls for



             20    speculation.



             21           THE HEARING OFFICER:  He is the watermaster and



             22    has significant experience.  Overruled.



             23           Q.   (BY MR. HAEMMERLE):  You can answer the



             24    question, Frank, if you know.



             25           A.   I believe in the future there will be more
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              1    priority cuts on Billingsley Creek.



              2           Q.   Which would then necessitate some action



              3    amongst the particular five water users we discussed;



              4    correct?



              5           A.   Very likely, yes.



              6           Q.   Okay.  So you anticipate that there will be



              7    a water call in Billingsley Creek; correct?



              8           A.   Yes, I do.



              9           Q.   And that water call would naturally impact



             10    the five senior users making up the 15 cfs; correct?



             11           A.   I think it would.



             12           Q.   Now, Mr. Erwin, you're aware of a water



             13    right application that IGWA filed for the so-called



             14    Rangen talus slope.



             15                Do you recall that?



             16           A.   I'm familiar with it a little.



             17           Q.   And in fact, you filed a protest to that



             18    water right; correct?



             19           A.   Yes, I -- I didn't file a protest to it.  I



             20    made a comment to it as a watermaster.



             21           Q.   Okay.  And you understand that that will be



             22    done in a whole separate forum other than this one here



             23    today; correct?



             24           A.   Yes.



             25           MR. HAEMMERLE:  Thank you, Mr. Erwin.
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              1    Appreciate it.



              2           THE HEARING OFFICER:  Mr. Lemmon, questions for



              3    Mr. Erwin?



              4           MR. LEMMON:  No questions.



              5           THE HEARING OFFICER:  Your chance to grill the



              6    watermaster, and you're passing it up.



              7                Mr. Budge, redirect?



              8           MR. RANDY BUDGE:  Thank you.



              9



             10                     REDIRECT EXAMINATION



             11    BY MR. RANDY BUDGE:



             12           Q.   Mr. Erwin, you answered a question about



             13    the Sandy Pond administration, and you said you were



             14    ordered not to administer it.  So my understanding is



             15    that's just not part of the area that you're supposed



             16    to administer water.



             17           A.   I would phrase it this way:  The lands



             18    being irrigated by the Sandy Ponds are within the Water



             19    District of 36A.



             20           Q.   Okay.



             21           A.   At the particular point in time that the



             22    ponds and the pipeline was built, the Director of the



             23    Department of Water Resources at that point in time



             24    gave me no authority or instruction to monitor any of



             25    the water going into or out of the Sandy Ponds.
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              1           Q.   Who was -- that's all I wanted to find out,



              2    who that person was.



              3           A.   That was Mr. Karl Dreher.



              4           Q.   Dreher.  Okay.  And at that time he served



              5    as the Director of the Department, and would be your



              6    boss as such?



              7           A.   He was my boss, yes, sir.



              8           Q.   Mr. Haemmerle asked you a question about



              9    the administration of the Martin-Curren Tunnel



             10    irrigation rights.  And you gave a response that you



             11    didn't have to curtail them due to a call downstream.



             12                Is that because those rights were being



             13    supplied by the Sandy Pond at the time?



             14           A.   I believe they were at that time, yes.



             15           Q.   And you also mentioned that you anticipate



             16    a water call, a priority administration at some point



             17    on Billingsley Creek.



             18                Would that be out two to three years, is



             19    your estimate?



             20           A.   It was suggested at the last annual Water



             21    District meeting that the watermaster prepare a short



             22    synopsis of how the water may or may not need to be



             23    administrated on the lower end of Billingsley Creek



             24    this coming year.



             25                And I did not perform that task due to the
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              1    fact that I think we can get by this year with what



              2    water is available.  I think next year at the annual



              3    meeting it will be a hot item for discussion.



              4           Q.   And I noted in your deposition you made a



              5    comment that you expected that in the next two to three



              6    years in the future?



              7           A.   Yes, I do.



              8           Q.   That would be your best estimate, in the



              9    next two to three years, not this irrigation season?



             10           A.   Yes, sir.



             11           Q.   You made some -- you provided some



             12    testimony regarding some senior rights on Billingsley



             13    Creek downstream.



             14                Where are they located, when you were



             15    referring to senior rights on Billingsley Creek?



             16           A.   I think the majority of them would be



             17    located at probably the four to five major diversions



             18    down near Highway 30.



             19           Q.   Are there other inflows to Billingsley



             20    Creek below the Curren Ditch that would supply some of



             21    those downstream senior rights?



             22           A.   Yes, there is.



             23           Q.   And are those from various tributary



             24    springs and streams?



             25           A.   Yes.  Yes, they are.
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              1           Q.   So it's possible that those downstream



              2    rights would be filled from sources other than -- that



              3    came into Billingsley Creek downstream from the Curren



              4    Ditch diversion?



              5           A.   It's very likely some of those other



              6    tributaries would be curtailed, yes, or the diversions



              7    from the tributaries would be curtailed.



              8           Q.   Of those prior irrigation rights downstream



              9    on Billingsley Creek, have they ever called for



             10    regulation against the Curren Ditch rights?



             11           A.   Not to this -- not to this point in time.



             12           Q.   And I think you testified previously they'd



             13    never called for regulation against the irrigation



             14    rights in the Curren Tunnel either?



             15           A.   No, they haven't.



             16           Q.   You're familiar with the cease-and-desist



             17    order that was issued by the Director that prevented



             18    Rangen from diverting any water other than the Curren



             19    Tunnel?



             20           A.   Yes, sir.



             21           Q.   And to your knowledge, has that been



             22    complied with by Rangen?



             23           A.   I think the order was stayed or rescinded.



             24    I'm not sure.  I was told not to curtail it at that



             25    point in time.
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              1           Q.   The curtailment order against groundwater



              2    users was stayed.  But let me just go back and ask you



              3    what you know.



              4                Have you had any discussions with Rangen



              5    about complying with the cease-and-desist order and to



              6    stop diverting any water, other than from the Curren



              7    Tunnel?



              8           MR. HAEMMERLE:  Counsel, I'll tell you as a



              9    matter of fact that order has been stayed.



             10           MR. RANDY BUDGE:  Is that in a proceeding other



             11    than this one?



             12           MR. HAEMMERLE:  It was in the cease-and-desist



             13    proceeding.



             14           MR. RANDY BUDGE:  What was the basis of that?



             15           THE HEARING OFFICER:  Maybe we can have this



             16    discussion outside.



             17           MR. HAEMMERLE:  Let's go off.  Let's go off the



             18    record now.



             19           THE HEARING OFFICER:  Well, either that or --



             20    you know, Mr. Erwin can answer the question.  But I



             21    think the colloquy that we're engaged in is probably



             22    not a proper one right now.



             23           MR. HAEMMERLE:  That's fine.



             24           THE HEARING OFFICER:  If you want to pursue it



             25    with Mr. --
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              1           MR. HAEMMERLE:  I was just telling him so he



              2    knew.  Evidently he doesn't.



              3           THE HEARING OFFICER:  If you want to pursue this



              4    line of questioning with Mr. Erwin, that's fine.



              5           MR. RANDY BUDGE:  I have a couple questions.



              6           Q.   So to your knowledge, there's not been any



              7    cease of diversions by Rangen from sources outside of



              8    the Curren Tunnel?



              9           A.   I don't believe so, no.



             10           Q.   Do you know anything about the agreement



             11    that Rangen made that allowed them to continue to



             12    receive water despite the cease-and-desist order that



             13    was issued January 30th?



             14           A.   No, I don't.



             15           Q.   You weren't part of those proceedings?



             16           A.   No, I wasn't.



             17           MR. RANDY BUDGE:  No further questions.



             18           THE HEARING OFFICER:  Okay.



             19           MR. RANDY BUDGE:  I would like to go off the



             20    record.



             21           THE HEARING OFFICER:  Okay.  That's fine.  Let's



             22    go off for a minute.



             23                (Discussion.)



             24           THE HEARING OFFICER:  We're recording again.



             25                Mr. Budge, do you have further questions
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              1    for the witness?



              2           MR. RANDY BUDGE:  No questions.  Thank you very



              3    much, Mr. Erwin.



              4           THE HEARING OFFICER:  Okay.  Recross,



              5    Mr. Haemmerle?



              6           MR. HAEMMERLE:  Thank you.



              7



              8                      RECROSS-EXAMINATION



              9    BY MR. HAEMMERLE:



             10           Q.   Mr. Erwin, you understand that when flows



             11    over the Curren Ditch weir are less than 15 cfs the



             12    Martin-Curren Tunnel rights are operating out of



             13    priority; correct?  There's not enough water?



             14           A.   Yes.



             15           MR. HAEMMERLE:  No further questions.



             16           THE HEARING OFFICER:  Okay.  Mr. Lemmon?



             17           MR. LEMMON:  No questions.



             18           THE HEARING OFFICER:  All right.  Let's take our



             19    midmorning break, and we'll come back at about ten to



             20    the hour, ten to 11:00.  Thanks.



             21                (Recess.)



             22           THE HEARING OFFICER:  We're back on the record



             23    after a midmorning break.



             24                And as just a procedural matter, the



             25    deposition by Alan Hansten has been marked as
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              1    Exhibit -- what is it? -- 2076?



              2           MR. BAXTER:  I think that's correct, sir.



              3           THE HEARING OFFICER:  And it, again, is received



              4    into evidence by stipulation of the parties, and will



              5    substitute for Mr. Hansten's testimony in this



              6    contested case.



              7                Okay.  With that procedural clarification,



              8    TJ, call the next witness.



              9           MR. TJ BUDGE:  Yeah.  And while we're at it,



             10    Mr. Director, I'll just point out that along with



             11    Mr. Hansten's deposition transcript Exhibits 2023



             12    through 2030 were also admitted by stipulation.  Those



             13    were the deposition exhibits from his deposition.



             14           THE HEARING OFFICER:  So noted.  Okay.



             15           MS. McHUGH:  Mr. Director, may I speak?



             16           THE HEARING OFFICER:  Yes.



             17           MS. McHUGH:  Candice McHugh.  And I just wanted



             18    to make record that I am here representing Mr. Morris



             19    as a witness.  He's been called by both parties.  I



             20    expect that both parties have direct examination of him



             21    and potential cross-examination.



             22                But to the extent that I am here to protect



             23    his interests, I may be entering objections or



             24    depending on where the cross-examinations or the



             25    examination goes.  But I just wanted to make a record
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              1    for your purpose.



              2           THE HEARING OFFICER:  Okay.  Thank you.



              3           MR. TJ BUDGE:  Has Mr. Morris been sworn?



              4           THE HEARING OFFICER:  No.



              5           MR. TJ BUDGE:  Okay.



              6           THE HEARING OFFICER:  So, Mr. Morris, if you



              7    will stand, please.  Raise your right hand.



              8



              9                     HOWARD BUTCH MORRIS,



             10    having been called as a witness by IGWA and duly sworn



             11    to tell the truth relating to said cause, testified as



             12    follows:



             13



             14           THE HEARING OFFICER:  Thank you.  Please be



             15    seated.



             16                Mr. Budge, you may examine.



             17



             18                      DIRECT EXAMINATION



             19    BY MR. TJ BUDGE:



             20           Q.   Mr. Morris, thanks for being here today.



             21                Would you please begin by stating your name



             22    and spelling your last name for the record.



             23           A.   Howard Butch Morris.  My last name



             24    M-o-r-r-i-s.



             25           Q.   Okay.  I understand you commonly go by
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              1    "Butch"; is that right?



              2           A.   Yes.



              3           Q.   Do you mind if I call you "Butch" today?



              4           A.   That would be perfect.



              5           Q.   Butch, I understand you're a farmer.



              6           A.   I am.



              7           Q.   Where do you farm?



              8           A.   Gooding County, 6200 acres.



              9           Q.   Is that surface water or groundwater, or



             10    some of both?



             11           A.   Everything.



             12           Q.   Okay.  This case today is about some water



             13    rights from the Martin-Curren Tunnel.  And it in part



             14    involves irrigation of some land near the tunnel that I



             15    understand you farm.  I'd like to have you look in



             16    those green binders in front of you and find the



             17    exhibit marked 1049.



             18                Do you recognize this document?



             19           A.   Yes, I do.



             20           Q.   This is a table of water rights from the



             21    Martin-Curren Tunnel, and I believe we reviewed these



             22    at your deposition; is that right?



             23           A.   Yes.



             24           Q.   I see some of these water rights have the



             25    name "Morris" next to them.
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              1                Are those water rights that you own?



              2           A.   Correct.



              3           Q.   And I understand you irrigate some farmland



              4    that these rights pertain to; is that right?



              5           A.   Yes.



              6           Q.   I understand you also irrigate some land



              7    that has other Martin-Curren Tunnel water rights



              8    attached to it; is that correct?



              9           A.   Yes.



             10           Q.   Can you tell me which water rights are



             11    associated with the other land that you farm.



             12           A.   Well, the Musser right irrigates the



             13    205 acres that I farm for them.  And then the Candy



             14    right irrigates the acreage that I farm for them.



             15           Q.   Okay.  Let me have you find



             16    Exhibit No. 1069.



             17           A.   1069?



             18           Q.   Yes, 1-0-6-9.  This is an aerial or



             19    satellite photograph of what appears to be some



             20    farmland.



             21                And my recollection is you provided this



             22    during your deposition; is that right?



             23           A.   Yes, I did.



             24           Q.   Is this a map that you keep in the course



             25    of your farming operations?
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              1           A.   It is.



              2           Q.   And does this depict some of the land that



              3    has water rights from the Martin-Curren Tunnel



              4    appurtenant to it?



              5           A.   It includes all the land.



              6           MR. TJ BUDGE:  I'd offer Exhibit 1069 into



              7    evidence.



              8           MR. HAEMMERLE:  No objection.



              9           THE HEARING OFFICER:  Okay.  Mr. Lemmon?



             10           MR. LEMMON:  No objection.



             11           THE HEARING OFFICER:  The document marked as



             12    Exhibit 1069 is received into evidence.



             13                (Exhibit 1069 received.)



             14           Q.   (BY MR. TJ BUDGE):  Okay.  Then if you'll



             15    turn the page to Exhibit 1070.  This is also part of



             16    the map that you brought with you to your deposition



             17    exhibit.



             18                And does this also reflect land that you



             19    farm in this same vicinity as the land identified in



             20    Exhibit 1069?



             21           A.   Yes.  It's the southern portion of the



             22    Morris property and also shows the water diversion.



             23           Q.   And I see in the kind of upper right-hand



             24    portion of that it looks like some bodies of water.



             25                Are those the Sandy Ponds?
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              1           A.   Yes.



              2           MR. TJ BUDGE:  I would offer Exhibit 1070.



              3           THE HEARING OFFICER:  Mr. Haemmerle?



              4           MR. HAEMMERLE:  No objection.



              5           THE HEARING OFFICER:  Mr. Lemmon?



              6           MR. LEMMON:  No objection.



              7           THE HEARING OFFICER:  The document marked as



              8    Exhibit 1070 is received into evidence.



              9                (Exhibit 1070 received.)



             10           Q.   (BY MR. TJ BUDGE):  Okay.  Mr. Morris, I'd



             11    like to ask you some questions about some of the



             12    features identified on these maps.  Let's first turn to



             13    the map identified as Exhibit 1069.  There are some



             14    handwriting on this map.



             15                Is that your handwriting?



             16           A.   It's my wife's.



             17           Q.   Okay.  And you're familiar with the



             18    features that she has marked on this map?



             19           A.   Yes.



             20           Q.   And so if you look in the upper left-hand



             21    corner, it looks like there's a Martin-Curren Tunnel,



             22    an "X" for the Martin-Curren Tunnel; is that right?



             23           A.   Correct.



             24           Q.   And to your knowledge, is that a pretty



             25    good approximation of the location of the tunnel?
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              1           A.   Yes.



              2           Q.   And then you'll see a straight line leading



              3    at an angle towards the bottom right hand from the



              4    Curren Tunnel.  And it's labeled "Morris Pipeline from



              5    Curren Tunnel."



              6                Explain what pipeline that refers to.



              7           A.   That's the delivery pipeline from the



              8    Martin-Curren Tunnel delivered to the box, the cement



              9    box where the pumps are located.



             10           Q.   Okay.  So it looks like that pipeline



             11    angles and then it makes a bend to the -- that's



             12    probably to the west, but towards the cement box.



             13                And is that the pipeline that you use or



             14    can use to divert your irrigation rights from the



             15    Martin-Curren Tunnel?



             16           A.   It is.



             17           Q.   Do you also have the ability to divert the



             18    Candy or Musser water rights from the Curren Tunnel



             19    through that water pipe?



             20           A.   Correct.



             21           Q.   And then you said at least to a cement box.



             22    And I can see that you've marked "cement box" on this



             23    map.



             24                Explain to me what's in that cement box and



             25    what you do with water once it gets there.
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              1           A.   Well, of course it's connected to the Sandy



              2    Pipeline.  And the Candys have a 25-horsepower pump in



              3    the southeast corner.  I have a -- excuse me, a



              4    40-horsepower pump in the southwest corner.  And then



              5    there's a pipeline that's connected to it that leads



              6    down to the Musser pump.



              7           Q.   Okay.  Is the pipeline identified as the



              8    Morris Pipeline, is that operational today?



              9           A.   It is.



             10           Q.   You maintain it?



             11           A.   Yes.



             12           Q.   And you could take water from that pipeline



             13    this summer if you needed to?



             14           A.   Yes.



             15           Q.   Okay.  You referred to the Sandy Pipe, and



             16    there's been a lot of testimony about that.  But I'd



             17    like to just point it out for the record.  And let's



             18    start by beginning at the Sandy Ponds, which are shown



             19    on the next exhibit, 1070.  It looks like there's three



             20    ponds there, and there's been some discussion.



             21                The largest pond towards the upper portion



             22    of the map, is that what is commonly referred to as the



             23    upper pond?



             24           A.   Yeah.  I call it No. 3.



             25           Q.   No. 3?
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              1           A.   But it is the upper pond.



              2           Q.   Okay.  And then there's the pond in the



              3    middle that the Sandy Pipe diverts out of.



              4                What do you call that pond?



              5           A.   No. 2.



              6           Q.   Have you heard others refer to that as the



              7    middle pond?



              8           A.   No.



              9           Q.   Okay.  You call that No. 2.  And then I see



             10    you've got marked a third pond further west below pond



             11    No. 2.



             12                I presume that's pond No. 1?



             13           A.   Correct.



             14           Q.   And the Sandy Pipe diverts out of what you



             15    call pond No. 2 and runs in kind of a north or



             16    northwest direction.



             17                And then if we look back on Exhibit 1069,



             18    we see it picking back up on this other map; is that



             19    right?



             20           A.   Correct.



             21           Q.   Okay.  So just to be clear on the record,



             22    the Sandy Pipe transports water from pond No. 2 to the



             23    cement box that you were discussing earlier?



             24           A.   That's correct.



             25           Q.   And water that's diverted into the cement
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              1    box through the Sandy Pipe can then be pumped out of



              2    your pump, the Candy pump, or the Musser pump?



              3           A.   That's correct.



              4           Q.   I also see a portion of the Sandy Pipe



              5    going from the cement box to the Curren Tunnel.



              6           A.   The Curren Ditch.



              7           Q.   Excuse me, the Curren Ditch.



              8                How is that pipe used?



              9           A.   It's excess overflow water.



             10           Q.   Okay.  Do you know when the Sandy Pipe was



             11    installed?



             12           A.   2003.



             13           Q.   Were you farming this property at that



             14    time?



             15           A.   Yes, I was.



             16           Q.   Have you used water from the Sandy Pipe to



             17    farm this property every year since 2003?



             18           A.   Yes, I have.



             19           Q.   Could you please identify on these maps



             20    which land is irrigated from the Sandy Pipe.  And let's



             21    start with Exhibit 1069, the one that's up there now on



             22    the screen.



             23           A.   Well, just adjacent to the box there's



             24    Morris 75 acres.  And farther to the south, which is to



             25    the right, is the Morris 130.
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              1           Q.   Do you know what I think might be best:  Do



              2    you have an extra copy?



              3           MR. HAEMMERLE:  We have one this time.  Do you



              4    want to use it?



              5           MR. TJ BUDGE:  Does anybody have a copy we could



              6    just have him draw with a marker on?



              7           MR. MAY:  I don't have a hard copy.  We have a



              8    pointer he can point with.



              9           MR. TJ BUDGE:  If nobody objects, I'll have him



             10    mark the original Exhibit 1069.



             11           MR. HAEMMERLE:  I don't object to that.  Then



             12    we'll substitute it.



             13           Q.   (BY MR. TJ BUDGE):  Mr. Morris, I'm handing



             14    you a Sharpie.  And I'd just like to have you outline



             15    on Exhibit 1069, and then on Exhibit 1070, the land



             16    that you irrigate out of the Sandy Pipe.



             17           A.   (The witness complies.)



             18           Q.   Okay.  Hold tight.  You've just circled one



             19    portion of the land on the right side of Exhibit 1069.



             20                Do you have a name for that portion of



             21    land?



             22           A.   Morris 130.



             23           Q.   Will you just write "Morris 130" with that



             24    marker so that we can identify that piece.



             25           A.   (The witness complies.)
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              1           Q.   Is there any other land you irrigate from



              2    the Sandy Pipe on Exhibit 1069?



              3           A.   You know, I made a mistake here.  This is



              4    the Sandy Ponds, this 130 (indicating).



              5           Q.   Okay.  So --



              6           MR. HAEMMERLE:  Sorry, TJ, if I may interrupt.



              7    When you go through the witness, can you have him



              8    identify what the 130 or the 75 mean?  I assume it's



              9    acres, but...



             10           MR. TJ BUDGE:  Yeah, we'll get to that.  So he's



             11    identified that as a name for the piece he's farmed.



             12           Q.   Mr. Morris, so I understand, the parcel you



             13    identified as Morris 130, you just mentioned that that



             14    is irrigated with water from the Sandy Ponds but that



             15    it does not actually come out of the Sandy Pipeline; is



             16    that right?



             17           A.   Correct.



             18           Q.   Okay.  I'll ask you some other questions



             19    about that later.  So the Morris 130 is not irrigated



             20    from the Sandy Pipe, but it does obtain water from the



             21    Sandy Ponds.



             22                Could you next identify the property that



             23    is irrigated with water from the Sandy Pipe.



             24           A.   (The witness complies.)



             25           Q.   Okay.  You've now circled a piece of ground
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              1    that has within it some handwriting that says "Morris



              2    75-acre farm."



              3                That's farmland you own?



              4           A.   Correct.



              5           Q.   Okay.  Is there any other land you irrigate



              6    from this?



              7           A.   There's approximately 4 acres at the Candy



              8    property.



              9           Q.   Please circle that 4 acres.



             10           A.   (The witness complies.)



             11           Q.   Okay.  And that 4 acres, I'll note for the



             12    record, is near the Martin-Curren Tunnel, and there's



             13    already handwriting on the map on Exhibit 1069 that



             14    says "Candy" identifying that 4 acres.



             15                Is there any other land you irrigate from



             16    the Sandy Pipe?



             17           A.   And that's Candy 21 acres (indicating).



             18           Q.   For the record, Mr. Morris has circled a



             19    parcel of farmland near the Rangen fish hatchery that



             20    was previously labeled "Candy 25-acre farm."



             21                Is there anything else?



             22           A.   And that's the Musser 205 acres



             23    (indicating).



             24           Q.   Okay.  And that's identified as such on the



             25    map.
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              1                Is there anything else?



              2           A.   No.



              3           Q.   Great.  Thank you.



              4                If we turn to Exhibit 1070, is part of the



              5    Morris 130 depicted on this map?  You can just say



              6    "yes" or "no."



              7           A.   Yes.



              8           Q.   Will you please outline the portion of the



              9    Morris 130 that's irrigated out of the Sandy Ponds



             10    that's shown on Exhibit 1070?



             11           A.   (The witness complies.)



             12           Q.   Okay.  Is there any other land that's



             13    irrigated with water from the Sandy Ponds that has not



             14    been outlined on either of these two exhibits?



             15           A.   No.



             16           Q.   All right.  Thank you.



             17           MR. HAEMMERLE:  Wait a minute, TJ.  He marked on



             18    that exhibit.



             19           Q.   (BY MR. TJ BUDGE):  You keep this one.



             20                I don't have any further questions for you,



             21    Mr. Morris, regarding the land you irrigate from the



             22    Sandy Pipe, other than to ask you whether you've



             23    occasionally used water from the Martin-Curren Tunnel



             24    to irrigate any of these lands in recent years?



             25           A.   I have on occasion opened up the valve and
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              1    turned water into the cement box and irrigated with



              2    Martin-Curren water.



              3           Q.   Okay.  Do you view the water that you use



              4    from the Sandy Ponds as a supplemental water source to



              5    your Curren Tunnel water rights?



              6           A.   Correct.



              7           Q.   And does your use of water from the Sandy



              8    Ponds benefit other water users?



              9           A.   Yes.  I believe that the water that I don't



             10    divert from the Martin-Curren Tunnel ends up in the



             11    Martin-Curren Ditch and on down.



             12           Q.   Okay.  You mentioned during your deposition



             13    that you viewed your use of water from the Sandy Pipe



             14    and the Sandy Ponds as also providing some mitigation



             15    benefit.



             16                Could you explain that.



             17           A.   Well, by not -- by not diverting the water



             18    from the Martin-Curren Tunnel, it's -- Rangen uses it.



             19    And like I said, it ends up down the Martin-Curren



             20    Ditch.  Really I don't know what else to say, other



             21    than I think it benefits those other users.



             22           Q.   Yeah, I think that's just fine.



             23                Let me switch gears a little bit and ask



             24    you about the Sandy Ponds.



             25                How long have you been farming property

                                                                 375





              1    that we've been looking at in Exhibits 1069 and 1070?



              2           A.   Since 1979.



              3           Q.   Were you around, then, when the Sandy Ponds



              4    were constructed?



              5           A.   Yes.



              6           Q.   When was that?



              7           A.   I believe it was a year or two prior to



              8    2003.



              9           Q.   There was some discussion yesterday, and



             10    you weren't here, about water from the Sandy Ponds



             11    leaking into the aquifer.  We sometimes call that



             12    recharge into the aquifer.



             13                Do you have any experience that would lead



             14    you to believe there's water leaking from the ponds



             15    into the aquifer?



             16           MR. HAEMMERLE:  Objection.  Foundation, beyond



             17    the scope of this witness' expertise.



             18           THE HEARING OFFICER:  Overruled.  If he has some



             19    personal observation.  He's been there, has had the



             20    opportunity to observe.



             21           THE WITNESS:  Well, two years ago when water was



             22    turned into the North Side Canal water as recharge or



             23    supplemental recharge water, any water that ended up at



             24    the Sandy Ponds I diverted to our recharge site,



             25    probably in the neighborhood of 25 cfs, 20 to 25 cfs
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              1    for approximately a month.



              2                There's incidental recharge in the big



              3    ponds, all three ponds.  I have to have around 14 cfs



              4    to supplement my 8 1/2 cfs that I irrigate with to keep



              5    a level flow into the ponds.



              6           Q.   (BY MR. TJ BUDGE):  Okay.  Let me ask a few



              7    follow-up questions.  You said you divert some water



              8    from the Sandy Ponds into a recharge site.



              9                Is that site depicted on Exhibit 1070?



             10           A.   Yes, it is.



             11           Q.   Where is that?



             12           A.   It's to the left of the No. 3 pond.



             13           Q.   Okay.



             14           A.   Which would be north.



             15           Q.   I'm going to hand you this marker again and



             16    ask you to circle what you referred to as the recharge



             17    site.  And right next to it write the words "Recharge



             18    site."



             19           A.   (The witness complies.)



             20           Q.   What year was it you mentioned you were



             21    diverting water into the recharge site?



             22           A.   I think it was 2010.



             23           Q.   And you mentioned you were diverting



             24    25 cfs; is that right?



             25           A.   An estimate of mine.
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              1           Q.   All right.  Roughly 25 cfs.  For how long?



              2           A.   Approximately 30 days.



              3           Q.   Now, you referred to that as a recharge



              4    site.



              5                Was that because that place is particularly



              6    adept at taking water, or has it been developed in some



              7    way?  Or why do you call it a recharge site?



              8           A.   Well, I started the management of the ponds



              9    here about six years ago.  And it had already been



             10    developed.  So I basically just went out -- when there



             11    was excess water, I would put it over there, fill the



             12    ponds up, and divert it out of No. 1 pond into that



             13    recharge site.



             14           Q.   Okay.  And then you also mentioned there's



             15    recharge -- incidental recharge from the other ponds as



             16    well.  And you testified that it takes 14 1/2 cfs to



             17    get 8 out of your diversions.  And I want to talk about



             18    that maybe in reverse order.



             19                The 8 second-feet that you divert from the



             20    Sandy Ponds, is all of that diverted through the Sandy



             21    Pipe?



             22           A.   No.  About 6 cfs is diverted out of the



             23    Sandy Pipe.



             24           Q.   Okay.  You divert about 6 cfs through the



             25    Sandy Pipe to irrigate those lands that you had marked
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              1    earlier as being irrigated from the pipe?



              2           A.   Yes.  The Morris 75, the Candy, and the



              3    Musser 205 acres.



              4           Q.   And the other 2 second-feet, where is that



              5    diverted?



              6           A.   It's out of the No. 3 pond and goes down



              7    the North Side wastewater ditch to a pump that I have



              8    there.



              9           Q.   So looking at Exhibit 1070, I can see



             10    what's marked as "North Side wastewater ditch" just



             11    below the No. 3 pond.



             12                Is there a headgate in the No. 3 pond that



             13    allows you to divert water at that location?



             14           A.   There is.



             15           Q.   And then you pump it where it's marked



             16    "Morris 75-horsepower pump"?



             17           A.   Correct.



             18           Q.   When do you begin irrigating typically out



             19    of the Sandy Pipe?



             20           A.   Depending on the crops.  But somewhere --



             21    if it's corn, generally around the first of June.  If



             22    it's wheat, it might be a month earlier.



             23           Q.   Okay.  So it sounds like the May to June



             24    time frame is typically when you begin irrigating?



             25           A.   Correct.
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              1           Q.   And when do you stop irrigating at the end



              2    of the irrigation season?



              3           A.   Around the 15th of October.  If it's all



              4    corn, maybe around the 1st to the 10th of September.



              5    Depending on the cropping.



              6           Q.   Okay.  And you mentioned you've been



              7    managing the ponds for the last six years or so?



              8           A.   I have.



              9           Q.   Do you know who owns the ponds?



             10           A.   The pumpers.



             11           Q.   Okay.



             12           A.   I think it's North Snake.



             13           Q.   And when you say you've been managing them,



             14    is that an agreement you've had with the pumpers, North



             15    Snake Groundwater District?



             16           A.   Yes, a verbal agreement.



             17           Q.   And by "management," what do you mean?



             18           A.   Well, I can -- when I'm using water or if I



             19    need to store water, I can do that.  If I need to



             20    divert it into the recharge site, I can do that.  If I



             21    need to drop it on down into Martin-Curren Ditch, I do



             22    that, depending on my source of water and how much



             23    water I have at the time.



             24           Q.   Okay.  So you're taking the water that



             25    comes into the pond and regulating where it goes out,
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              1    essentially?



              2           A.   That's right.



              3           Q.   And you mentioned that it takes at least



              4    14 1/2 or it takes about 14 1/2 second-feet coming in



              5    for you to be able to take your 8 second-feet coming



              6    out for irrigation?



              7           A.   That's correct.



              8           Q.   And is that what led you to your conclusion



              9    that there's water coming in that's seeping into the



             10    ground?



             11           A.   Correct.



             12           Q.   Let me have you turn in the exhibit binder



             13    to Exhibit 1016.  This is a document titled "Memorandum



             14    Agreement."  We discussed this at your deposition.



             15                And this is an agreement I understand



             16    between you and North Snake Groundwater District; is



             17    that right?



             18           A.   Correct.



             19           Q.   Yesterday Mr. Lynn Carlquist, who testified



             20    on behalf of the North Snake Groundwater District,



             21    explained that this agreement simply memorialized the



             22    oral agreement you've had with North Snake Groundwater



             23    District for a number of years.



             24                Would you agree with that assessment?



             25           A.   I would.
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              1           Q.   And if you look in the second paragraph,



              2    there's a number of water right numbers identified as



              3    the Morris rights.



              4                These are the same water right numbers that



              5    we discussed earlier when we were looking at



              6    Exhibit 1049, which is the table of Martin-Curren



              7    Tunnel rights; is that right?



              8           A.   Correct.



              9           Q.   And so your use of water from the Sandy



             10    Pipe allows you to let these water rights discharge



             11    from the tunnel and run down Billingsley Creek for



             12    Rangen and others.



             13                Is my understanding of that right?



             14           A.   Correct.



             15           Q.   And you also irrigate the Musser and Candy



             16    property out of the Sandy Pipe as well?



             17           A.   Yes, I do.



             18           Q.   So their water rights could also run down



             19    Billingsley Creek for the benefit of others; is that



             20    right?



             21           A.   Correct, other than there is a small amount



             22    that Walt continues to use in his yard.



             23           Q.   Walt Candy?



             24           A.   Walt Candy.



             25           Q.   He takes a small amount of water from the
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              1    tunnel for his yard?



              2           A.   To irrigate his yard and some trees, fruit



              3    trees.



              4           Q.   Okay.  Do you know how large his yard is?



              5           A.   Maybe a half acre, everything included.



              6           Q.   Okay.  Let me have you turn again to



              7    Exhibit 1049, which is that table of water rights from



              8    the Martin-Curren Tunnel.  There is a Musser water



              9    right, water right No. 36-102, that includes water for



             10    stock water.  And my understanding is that groundwater



             11    pumpers put in a stock water well for Musser so they



             12    didn't have to take water from the tunnel for this



             13    water right.



             14                Are you familiar with that well?



             15           A.   Yes, I am.



             16           Q.   And is it also your understanding that the



             17    pumpers put this well in to enable Musser to water



             18    livestock without taking water from the tunnel?



             19           A.   They did.



             20           Q.   Do you know how many cattle Musser serves



             21    with this well?



             22           A.   I would say approximately 500.



             23           Q.   Are these dairy cattle or beef cattle?



             24           A.   Dairy heifers.



             25           Q.   Dairy heifers.  Do they keep these cows
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              1    there year-round, then?



              2           A.   Yes.



              3           Q.   Okay.  And then just a few more questions,



              4    Mr. Morris.



              5                I understand that you have water rights



              6    from the Hoagland Tunnel.



              7           A.   Correct.



              8           Q.   Where is the Hoagland Tunnel in relation to



              9    the Martin-Curren Tunnel?



             10           A.   If you follow the curvature of the



             11    hillside, it's approximately about 1 mile right above



             12    the Bill Jones Fish Hatchery.



             13           Q.   So it's north of the Martin-Curren Tunnel?



             14           A.   Yes.



             15           MR. HAEMMERLE:  Director, I'm going to lodge an



             16    objection to any testimony about the Hoagland Tunnel,



             17    given, I think, your prior order that you said that's a



             18    whole separate proceeding, separate mitigation



             19    proceeding.  So -- I'm sorry, withdraw my...



             20           THE HEARING OFFICER:  You withdraw the



             21    objection, Mr. Haemmerle?  Is it withdrawn, or not?



             22           MR. HAEMMERLE:  I withdrew my objection.



             23           THE HEARING OFFICER:  Okay.  Thank you.



             24                Mr. Budge.



             25           Q.   (BY MR. TJ BUDGE):  Okay.  I believe that
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              1    the question was whether you have water rights out of



              2    the Hoagland Tunnel.



              3           A.   I do.



              4           Q.   Are those irrigation water rights?



              5           A.   Correct.



              6           Q.   Do you use water from the Hoagland Tunnel



              7    to irrigate?



              8           A.   I do.



              9           Q.   Have you ever engaged in cleaning the



             10    Hoagland Tunnel?



             11           A.   I have.



             12           Q.   How often do you do that?



             13           A.   Annually.



             14           Q.   And what does that cleaning consist of?



             15           A.   Basically, cleaning the cinders, and every



             16    now and then the hillside kind of falls down and blocks



             17    the water, and cleaning that all up.



             18           Q.   When you say "the cinders," what are you



             19    referring to?



             20           A.   The cinders that are coming out with the



             21    water, and they'll collect right there where that --



             22    the rocks or dirt has fallen and make it a small dam.



             23           Q.   Okay.  So you're essentially cleaning



             24    debris out of the tunnel that may impede the flow of



             25    water?
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              1           A.   Just have a free-flowing stream coming out.



              2           Q.   Does that result in additional water



              3    discharging from that tunnel?



              4           A.   Yes.  Last year amongst the users you were



              5    with about 40 inches short of filling everybody's



              6    needs.  We cleaned the tunnel last year.  And it



              7    basically cleaned -- furnishes everybody's needs, and



              8    gave us about 2 cfs of water extra.



              9           Q.   Okay.  So 2 cfs plus 40 inches --



             10           A.   That's right.



             11           Q.   -- roughly?



             12                All right.  And there's debris falling in



             13    the tunnel every year, it sounds like?



             14           A.   Pretty much, on the outside of the tunnel.



             15    And then things coming from within the tunnel, the



             16    cinders.



             17           MR. TJ BUDGE:  Okay.  I don't have any further



             18    questions.  Thank you.



             19           THE HEARING OFFICER:  Okay.  Who will be



             20    cross-examining?  Mr. Haemmerle?



             21           MS. McHUGH:  Mr. Director, can I ask a question



             22    of Mr. Haemmerle, just as far as will this include both



             23    his cross-examination and his direct examination of



             24    Mr. Morris?



             25           MR. HAEMMERLE:  I'm going on pure
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              1    cross-examination right now.



              2           MS. McHUGH:  Okay.  And are you intending to



              3    call him in your direct case as well?



              4           MR. HAEMMERLE:  No.



              5           MS. McHUGH:  Okay.  So this is it?  That's all I



              6    wanted to know.



              7           MR. HAEMMERLE:  Director, if we can, I think, do



              8    some housecleaning.  I think Mr. Morris drew on what



              9    was marked as Exhibit 1069.



             10           THE HEARING OFFICER:  And -70, I think.



             11           MR. HAEMMERLE:  If we can have those marked as



             12    1069A and 1070A, and I'd offer both of these exhibits.



             13           THE HEARING OFFICER:  Do we need to remark them



             14    or can we just --



             15           MR. TJ BUDGE:  So what you're asking is to add



             16    an unmarked copy of those exhibits, so we've got both



             17    the marked copy and an unmarked copy?



             18           MR. HAEMMERLE:  The unmarked one is offered by



             19    you as 1069.



             20           MR. TJ BUDGE:  That would be fine.  I don't



             21    think we have an unmarked copy with us, but we can



             22    provide into the record --



             23           MR. HAEMMERLE:  It's already in the record --



             24           MR. TJ BUDGE:  What?



             25           MR. HAEMMERLE:  -- I believe.
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              1           MR. TJ BUDGE:  That's the official copy right



              2    there, and that's all we've got.



              3           MR. HAEMMERLE:  All's I'm saying, Director, is



              4    if we can have these remarked as 1069A and 1070A.



              5           THE HEARING OFFICER:  Is there a need to have



              6    both of them in, or can't we just substitute these as



              7    the 106- --



              8           MR. HAEMMERLE:  I'm willing to substitute as



              9    well.  Any way that works best for you.



             10           THE HEARING OFFICER:  Can we say these are



             11    amended 1069 and 1070 and accept them into the record,



             12    Mr. Haemmerle?



             13           MR. HAEMMERLE:  I'm happy to do that.



             14           MR. MAY:  If you do want unmarked copies, we've



             15    got some right here.



             16           THE HEARING OFFICER:  But I don't know how



             17    important the unmarked copies are.  I don't know that



             18    we need both of them in.



             19           MR. TJ BUDGE:  Yeah, I'm fine with just the



             20    marked copies.



             21           THE HEARING OFFICER:  Okay.  So why don't we



             22    just amend 1069, 1070 as marked or amended by



             23    Mr. Morris and receive them into evidence.



             24                Is that fine with everybody?



             25           MR. HAEMMERLE:  That's fine.
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              1           THE HEARING OFFICER:  Okay.  Received.



              2



              3                       CROSS-EXAMINATION



              4    BY MR. HAEMMERLE:



              5           Q.   Mr. Morris --



              6                If we can pull up, Justin, Exhibit 2032.



              7                Mr. Morris, we pulled up on the screen



              8    quickly what's been marked as Rangen Exhibit 2032.



              9                You recognize that document; correct?



             10           A.   I do.



             11           Q.   And that's the memorandum agreement that



             12    you entered into with the North Snake Groundwater



             13    District?



             14           A.   Correct.



             15           Q.   And the concept behind this agreement is



             16    that in lieu of you taking water out of the



             17    Martin-Curren Tunnel you would instead irrigate out of



             18    the Sandy Ponds or the Sandy Pipeline; correct?



             19           A.   It's something that I've already -- I've



             20    already been doing since 2003.  And it was just a



             21    written commitment from -- when I signed that.



             22           Q.   Fair enough, Mr. Morris.



             23           A.   It was a verbal.



             24           Q.   Again, the idea is to allow you to take



             25    water out of the Sandy Ponds or the Sandy Pipeline in
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              1    lieu of you taking water out of the Martin-Curren



              2    Tunnel; correct?



              3           A.   I think it was just for the pumpers to use



              4    my water right as a mitigation.  I'd already continued



              5    to -- I have already been taking water out of the Sandy



              6    Pipeline.



              7           Q.   Okay.  Very good.  And because you're



              8    taking water out of the Sandy Pipeline or Sandy Ponds,



              9    you haven't been taking water out of the Martin-Curren



             10    Tunnel; correct?



             11           A.   Occasionally I have.



             12           Q.   Okay.



             13           A.   When needed.



             14           Q.   I think your deposition testimony was that



             15    you last took it approximately 2008 or '9; correct?



             16           A.   And then also again in 2013.



             17           Q.   Okay.  And to be fair to you, I think you



             18    testified that Mr. Erwin advised you that there was



             19    water overflowing over your box in 2012.



             20           A.   Yes, I don't really remember the year, but



             21    there was a time when the dam broke and water was



             22    coming in from the Martin-Curren Tunnel.



             23           Q.   But you weren't intending to divert any



             24    water in 2012 from the Martin-Curren Tunnel; correct?



             25           A.   No.  It was an accident.
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              1           Q.   And in 2013 I think you testified that you



              2    took water from the Martin-Curren Tunnel for



              3    approximately one week; correct?



              4           A.   Correct.



              5           Q.   Do you have any records indicating how much



              6    water you may have diverted in 2008 or '9?



              7           A.   I don't.



              8           Q.   Do you have any recollection as you sit



              9    here today how much water you took in 2008 or '9?



             10           A.   It was just a time frame of approximately



             11    two weeks.



             12           Q.   Other than those possible times, all the



             13    other times you've been irrigating your property and



             14    the Musser property and the Candy property from water



             15    that comes out of the Sandy Ponds; correct?



             16           A.   Correct.  And then I've also, as a



             17    maintenance purpose, have diverted somewhere in the



             18    neighborhood of 10 to 15 inches through the heat of the



             19    year, through the summertime, out of the



             20    Martin-Curren -- Morris Pipeline out of the



             21    Martin-Curren Tunnel to keep that pipeline from sliding



             22    off the hill or keeping my gaskets wet, things like



             23    that.  So there's been a small amount every year since



             24    2003 diverted.  And I apologize for not giving that in



             25    my deposition.  It just kind of slipped over my head.
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              1           Q.   You don't keep any records of that, I take



              2    it?



              3           A.   I don't.  I think that's the time that



              4    Frank did see it, is we were doing that, just that the



              5    board broke and more water was coming.



              6           Q.   What did you do with the water that came



              7    out of the pipes?



              8           A.   I maintained -- it was just a maintenance



              9    on the pipe.



             10           Q.   Okay.  So you weren't actually irrigating



             11    with that water, were you?



             12           A.   Yes, I was.  It dropped into the box, and



             13    it was commingled with Sandy Pipeline water.



             14           Q.   Do you know approximately how much you



             15    diverted through that pipe?



             16           A.   On an annual basis?



             17           Q.   Uh-huh.



             18           A.   There was approximately 10 -- 5 to



             19    10 inches per day.  I could calculate it out, but --



             20           Q.   Do you know in terms of diversion rate how



             21    much you might have been diverting from that pipe?



             22           A.   I couldn't calculate that.



             23           Q.   Now, you have -- correct me if I'm wrong.



             24    I think you testified in your deposition that you have



             25    one single water right out of the Sandy Ponds; correct?
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              1           A.   Yes.



              2           Q.   Could we pull up Exhibit 2041.



              3                Mr. Morris, you can pull up 2041.  I think



              4    it's probably in the book in front of you.



              5                Do you see that, Mr. Morris?



              6           A.   Yes, I do.



              7           Q.   Now, again, the source of this particular



              8    right is wastewater; correct?



              9           A.   Correct.



             10           Q.   And that would be wastewater that's



             11    delivered down the North Side Canal; correct?



             12           A.   Correct.



             13           Q.   And that then goes into the Sandy Ponds;



             14    correct?



             15           A.   Correct.



             16           Q.   And then you use that water either down a



             17    ditch or down a pipe; correct?



             18           A.   Generally, it goes down the ditch.



             19           Q.   Now, the season of use for this water right



             20    is April 1st through October 31st; correct?



             21           A.   Correct.



             22           Q.   And I think you testified that generally



             23    you only use this water right from the very end of May



             24    through maybe the first of October; correct?



             25           A.   Depending on the cropping.
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              1           Q.   Okay.  And before, say -- well, let's just



              2    go from April.  From April to the end of May, do you



              3    generally use this water right?



              4           A.   Well, again, depending on the cropping.  If



              5    it was hay, I would probably use it.  There has been



              6    times I've had hay in that field.



              7           Q.   But I think your testimony was generally



              8    from the end of May through the middle of September or



              9    the beginning of October; correct?



             10           A.   Yeah.  Again, I would just say whatever



             11    crop I was irrigating.



             12           Q.   All right.  And if you look at this, the



             13    place of use for this water right is for 125 acres;



             14    correct?



             15           A.   Yes.



             16           Q.   And I refer you back to Exhibit 1069.  You



             17    referred to a lot of properties.  I think you referred



             18    to the Morris 130.



             19           A.   Correct.



             20           Q.   Is that the same place where you're



             21    entitled to use water right 36-8723?



             22           A.   It is.



             23           Q.   And you don't have any right to use that



             24    water right, other than on the Morris 130; correct?



             25           A.   I don't know that.
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              1           Q.   That's what the water right says; correct?



              2           A.   Yes.



              3           Q.   Now, you are aware that -- or you can tell



              4    me if you know.  The Musser's don't have any right to



              5    use water out at the Sandy Ponds; correct?



              6           A.   They don't have a water right.



              7           Q.   And the Candys don't have a water right out



              8    of the Sandy Pond; correct?



              9           A.   They don't have a water right.



             10           Q.   But nevertheless, you've been using



             11    wastewater from the Sandy Ponds to irrigate your Morris



             12    130; correct?



             13           A.   Correct.



             14           Q.   And I'll just refer back to Exhibit 1069.



             15                The Morris 75; correct?



             16           A.   Correct.



             17           Q.   The Candy 4-acre parcel; correct?



             18           A.   Correct.



             19           Q.   The Candy 21-acre parcel; correct?



             20           A.   Correct.



             21           Q.   And the Musser 205-acre parcel; correct?



             22           A.   Right.  Correct.



             23           Q.   So other than the Morris 130, all those



             24    other properties you've been irrigating have been



             25    without a water right; correct?
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              1           A.   Well, I've always kind of thought they were



              2    supplemental water or mitigation water.



              3           Q.   There's no formal licensed decree or



              4    anything else allowing the Mussers or Candy to irrigate



              5    their properties out of the Sandy Ponds; correct?



              6           A.   There's not.



              7           Q.   Now, going to the -- towards the bottom of



              8    Exhibit 2041, Mr. Morris, there's a condition of



              9    approval.



             10                Do you see that, No. 3?



             11           A.   I do.



             12           Q.   And this says that when you use this



             13    particular water right you're limited to a diversion



             14    rate of 3.98 cfs; correct?



             15           A.   I think in conjunction with those other



             16    ones.



             17           Q.   Right.  And those other ones are -- all the



             18    other ones listed in condition 3 are Martin-Curren



             19    Tunnel rights; correct?



             20           A.   Correct.



             21           Q.   Okay.  So just to make sure, with respect



             22    to the Martin-Curren Tunnel rights, you're allowed to



             23    irrigate two separate properties, the Morris 75;



             24    correct?



             25           A.   That's not quite correct.  There's two
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              1    other water rights.  They were -- when I initially



              2    bought the property from Crandlemire, I bought the



              3    75 acres first, and we split the water rights.  And



              4    that's where we got the other two water rights.



              5                And then these additional four water rights



              6    were on the 130 acres.



              7           Q.   Okay.  So essentially you have two parcels,



              8    you have a 75-acre parcel and a 130-acre parcel;



              9    correct?



             10           A.   That's right.



             11           Q.   Okay.  So the Martin-Curren Tunnel rights



             12    you can irrigate the 75 acres and the 100 and, I think,



             13    40-acre total; correct?



             14           A.   Correct.  But I've always called it 130.



             15           Q.   Okay.  And with this license out of the



             16    Sandy Pipeline, you're only authorized to irrigate



             17    125 acres within your Morris 130; correct?



             18           A.   Correct.



             19           MR. TJ BUDGE:  Object.  I'm going to object that



             20    it calls for a legal conclusion.  Combined limits can



             21    function in different capacities.



             22           THE HEARING OFFICER:  Overruled.



             23           Q.   (BY MR. HAEMMERLE):  Now, the authorized



             24    diversion under Exhibit 2041 is for 2.4 cfs; correct?



             25           A.   Correct.
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              1           Q.   And that's the sole total diversion rate



              2    that you're authorized to take from the Sandy Ponds;



              3    correct?



              4           A.   Might I explain this a little bit?



              5           Q.   No.  My question is, under Exhibit 2041 you



              6    are only authorized to divert 2.4 cfs out of the Sandy



              7    Ponds; correct?



              8           A.   Correct.



              9           Q.   All right.  Now, since 2003 or so, you have



             10    been diverting an additional, I think your testimony



             11    was, just over 8 cfs from the Sandy Ponds; correct?



             12           A.   No.  That included the water there.



             13           Q.   An additional --



             14           A.   Total of 8 1/2 cfs.



             15           Q.   All right.  So you've been diverting since



             16    2003 an unauthorized 6 cfs from the Sandy Ponds to



             17    irrigate all those properties we just talked about;



             18    correct?



             19           MS. McHUGH:  Objection.



             20           THE HEARING OFFICER:  Sustained.



             21           MS. McHUGH:  Thank you.



             22           Q.   (BY MR. HAEMMERLE):  You've been using an



             23    additional 6 cfs out of the Sandy Ponds to irrigate the



             24    other properties, including the Morris 75, the Musser



             25    205, and the Candy 25; correct?
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              1           A.   That I considered supplemental water or



              2    mitigation water.



              3           Q.   All right.  And again, there was no other



              4    official water right issued by the State of Idaho for



              5    you to do that; correct?



              6           A.   Correct.



              7           Q.   So let me get this straight.  So you have



              8    an agreement that today, as you sit here today, that



              9    you won't take your 6 cfs, so long as you can take



             10    water out of the Sandy Ponds?



             11           A.   That is correct.



             12           Q.   But you're only authorized to divert



             13    2.4 cfs out of the Sandy Ponds?



             14           MS. McHUGH:  Objection.  Legal conclusion.



             15           THE HEARING OFFICER:  Overruled.



             16           MS. McHUGH:  You can rephrase.



             17           THE HEARING OFFICER:  Overruled.  This question



             18    is different than the earlier one.  The earlier



             19    question was a question about whether Mr. Morris was



             20    diverting water illegally.  And I think this is a



             21    question about whether there's an authorization or not.



             22    And Mr. Morris can answer the question.



             23           MR. HAEMMERLE:  Okay.  Mr. Reporter, can you



             24    read back that question again.



             25                (The record was read as follows:
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              1                "QUESTION:  But you're only authorized to



              2           divert 2.4 cfs out of the Sandy Ponds?")



              3           THE WITNESS:  It's in my court?



              4           Q.   (BY MR. HAEMMERLE):  Yeah.



              5           A.   I'm authorized to irrigate the 130 with



              6    2.4 cfs.  I've always considered the water in the Sandy



              7    Pipeline as mitigation or supplemental water.



              8           Q.   If it wasn't for your -- there's no other



              9    legal water rights or authorized water rights for you



             10    to irrigate all those properties we just talked about



             11    today; correct?



             12           MS. McHUGH:  Objection.



             13           MR. TJ BUDGE:  Objection.  Your Honor, this



             14    calls for a legal -- Director, it calls for a legal



             15    conclusion, and these questions have been asked and



             16    answered numerous times.



             17           THE HEARING OFFICER:  Sustained, because the



             18    record shows that there are other water rights out of



             19    the Martin-Curren Tunnel, so --



             20           MR. HAEMMERLE:  My question, Director, other



             21    than the Martin-Curren Tunnel rights.



             22           THE HEARING OFFICER:  That was not the question.



             23           MR. HAEMMERLE:  Okay.  I'll rephrase.



             24           Q.   Other than the Martin-Curren Tunnel water



             25    rights for the Musser 205, the Candy 25, and your 75,

                                                                 400





              1    there are no authorized water rights for those places



              2    of use; correct?



              3           A.   As I've said, I've always considered those



              4    irrigated acres by supplemental or mitigation water.



              5           Q.   I think you talked about some sort of -- I



              6    don't know, some sort of pond or such on your property



              7    that you use for recharge.



              8           A.   It's not on my property.  It's on the



              9    pumper's property.



             10           Q.   Okay.  What water right were you using to



             11    place water into that pond?



             12           A.   There was no water right.  It was just



             13    excess water that I put over there.



             14           Q.   Okay.  Whose excess water?



             15           A.   Like I referred to in 2011 or '10,



             16    somewhere in there, it was water that was in --



             17    supplied by the pumpers, I'm assuming, that was after



             18    the irrigation season that was put in the North Side



             19    Canal Company for incidental recharge.



             20           Q.   You have no idea, as you sit here today,



             21    who owns that water that you were putting into some



             22    unauthorized place; correct?



             23           A.   I have no idea who owned that water.



             24           Q.   Did you contact DEQ, the Department of



             25    Environmental Quality, before you did that recharge?
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              1           A.   I did not.



              2           Q.   Now, I think you were testifying that you



              3    need 14 cfs to be in the pond for you to be able to use



              4    your 8 cfs that you have been using?



              5           A.   To keep a constant water level, yes.



              6           Q.   Okay.  So there's an amount of water that



              7    needs to be stored in the Sandy Ponds for you to use



              8    your water right; correct?



              9           A.   Yes.



             10           Q.   Do you know whether or not anyone has a



             11    storage right to fill up the Sandy Ponds?



             12           A.   I'm not familiar with any.



             13           Q.   And certainly under your water right



             14    license, Exhibit 2041 -- Justin -- there's no storage



             15    component to this water right, is there?



             16           A.   No.



             17           Q.   The water that you testified you saw being



             18    in the pond that you thought was sinking somewhere, you



             19    don't know who owns that water, do you?



             20           A.   I have no idea.  It's water that just



             21    gathers there at the pond.



             22           Q.   Okay.  Now, to be sure, Mr. Morris, if



             23    water was unavailable to you out of the Sandy Ponds,



             24    you would make a call on the Martin-Curren Tunnel



             25    rights, wouldn't you?
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              1           A.   It hasn't been that way for the last ten



              2    years.  What I have done is I called Mike Faulkner, and



              3    he has found me water.  So it's made it possible -- or



              4    made it probable that I did not have to bring water out



              5    of the Martin-Curren Tunnel.



              6           Q.   You did testify at your deposition, though,



              7    Mr. Morris, that you would make a water call out of the



              8    Martin-Curren Tunnel if you had to; correct?



              9           A.   I said I would evaluate that.



             10           Q.   Okay.  So it would be in your quiver of



             11    things that you would be able to do; correct?



             12           A.   That would be one of the possibilities.



             13           Q.   And you would do it if you had to; correct?



             14           A.   I think there's others that are more



             15    likely.



             16           Q.   You would do it if you had to; correct?



             17           MS. McHUGH:  Objection.  Asked and answered.



             18           THE HEARING OFFICER:  Yeah, I think the answer



             19    was evasive.  So the question needed to be asked again.



             20                Mr. Morris.



             21           THE WITNESS:  Repeat that.



             22           Q.   (BY MR. HAEMMERLE):  You would do it if you



             23    had to; correct?



             24           A.   I think I would do things such as clean the



             25    tunnel.  I think those are possibilities.
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              1           Q.   If you had exhausted all possibilities and



              2    you had no rights out of the Sandy Ponds, if you had to



              3    make a call on your Martin-Curren Tunnel rights to get



              4    your water to irrigate your authorized place of use,



              5    you would do it, wouldn't you?



              6           MR. TJ BUDGE:  Objection.  Calls for



              7    speculation.



              8           THE HEARING OFFICER:  Overruled.  This is



              9    cross-examination.



             10           THE WITNESS:  I guess if you're wanting an



             11    answer, at the very last resort I would probably make a



             12    call.



             13           MR. HAEMMERLE:  All right.  No further



             14    questions.  Thank you.



             15           THE HEARING OFFICER:  Okay.  Mr. Lemmon?



             16



             17                       CROSS-EXAMINATION



             18    BY MR. LEMMON:



             19           Q.   Butch, I had a question here on the -- you



             20    testified that there was water that goes -- leaves the



             21    pond that you call No. 3 or the bottom pond, and then



             22    that water from there goes on down to the 75-horsepower



             23    pump that you use to irrigate your property.



             24           A.   Correct.



             25           Q.   Is there ever any water that goes past that
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              1    pump and on down that ditch called the wasteway?



              2           A.   Very seldom.  We manage it fairly closely.



              3    I have a man that's worked for me for 28 years.  He's



              4    the guy down there that manages that water.



              5           Q.   If there's an occasion in the springtime or



              6    something there's extra water in the ponds, have you



              7    ever seen cases where you have to use that spillway to



              8    get rid of the excess water in the ponds?



              9           A.   No.  I generally direct it towards the



             10    Martin-Curren Ditch or the recharge site.



             11           MR. LEMMON:  Okay.  Thank you.



             12           THE HEARING OFFICER:  Redirect, Mr. Budge?



             13           MR. TJ BUDGE:  Just a couple questions,



             14    Mr. Morris.



             15



             16                     REDIRECT EXAMINATION



             17    BY MR. TJ BUDGE:



             18           Q.   Do you know who constructed the Sandy



             19    Ponds?



             20           A.   I think North Side Canal Company.



             21           Q.   Do you know when those were constructed?



             22           A.   2001, 2002, in that neighborhood.



             23           MR. TJ BUDGE:  Okay.  That's all I have.



             24           MS. McHUGH:  Can I ask a couple questions to



             25    clarify?
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              1           THE HEARING OFFICER:  Well, Ms. McHugh, what's



              2    the nature of your questions?  Is it to protect



              3    Mr. Morris in some way?  It seems to me that's the



              4    limited scope of your participation here today.



              5           MS. McHUGH:  Yes.  It's to clarify his answers



              6    to Mr. Haemmerle's insinuation that he is diverting



              7    water from the Sandy Ponds unauthorized -- in an



              8    unauthorized manner, to clarify the sources of water



              9    that goes to those ponds.



             10           THE HEARING OFFICER:  Okay.



             11           MR. HAEMMERLE:  For the record, I would object,



             12    Director, just so my objection's part of the record.  I



             13    think she can claim the Fifth, those kinds of things or



             14    not.  But to inquire after the witness has testified I



             15    think is improper.  But that's my objection.



             16           THE HEARING OFFICER:  It's unusual.  But I'll



             17    allow some limited questions.



             18                Ms. McHugh.



             19           MS. McHUGH:  Thank you.



             20



             21                      RECROSS-EXAMINATION



             22    BY MS. McHUGH:



             23           Q.   Mr. Morris, do you recall when



             24    Mr. Haemmerle was asking you about the water rights



             25    that supplied water to the lands that you divert
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              1    from -- that you irrigate from water from the Sandy



              2    Ponds?  Do you remember that line of questioning?



              3           A.   Yes.



              4           Q.   What's your understanding of the water



              5    right or the holder of the water right who supplies



              6    water to the Sandy Ponds?



              7           A.   Well, my understanding is it's always been



              8    supplemental or mitigation water.  Like I said, the



              9    pumpers at times have put water into the ponds to give



             10    me water.



             11           Q.   And do you know whether or not the water



             12    that goes into the Sandy Pond is owned through North



             13    Side Canal Company shares?



             14           A.   No.  There might be a few, but I'm not



             15    familiar with those.



             16           Q.   Are you aware whether North Snake



             17    Groundwater District owns any North Side Canal Company



             18    shares?



             19           A.   I think they do own a few.



             20           Q.   So do you know whether those shares are



             21    used to fill the Sandy Ponds?



             22           A.   They are.



             23           MS. McHUGH:  No further questions.



             24           THE HEARING OFFICER:  Okay.  Recross,



             25    Mr. Haemmerle?
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              1                      RECROSS-EXAMINATION



              2    BY MR. HAEMMERLE:



              3           Q.   Mr. Morris, do you know the capacity of the



              4    Sandy Pipeline?



              5           A.   I do not.



              6           MR. HAEMMERLE:  No further questions.



              7           THE HEARING OFFICER:  Okay.  Mr. Lemmon, any



              8    recross?



              9           MR. LEMMON:  No further questions.



             10           THE HEARING OFFICER:  I have one limited



             11    question, Mr. Morris.



             12



             13                          EXAMINATION



             14    BY THE HEARING OFFICER:



             15           Q.   And it relates in some way to the question



             16    that Mr. Lemmon asked you.



             17                You testified that approximately 14 cfs is



             18    needed or -- of inflow is needed into the Sandy Ponds



             19    to maintain a constant water level; is that correct?



             20           A.   Correct.



             21           Q.   And is that 14 cfs measured with a



             22    measuring device into the Sandy Ponds?



             23           A.   I measured it for almost two years just to



             24    kind of get a good feel on how it worked.



             25           Q.   So how do you measure the inflow?
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              1           A.   North Side has a measuring -- they have a



              2    measuring gauge up there.  But I took a stick.  They



              3    showed me how many inches needed to be over that weir



              4    to know how much water is going in.  And of course, I



              5    knew how much I was taking out.



              6           Q.   And are you aware of any records of inflow



              7    into the Sandy Pond?



              8           A.   I'm not -- I'm sure somebody has them, but



              9    I'm not aware of who has them.



             10           Q.   Okay.  And at the time that there is 14 cfs



             11    of inflow into the Sandy Ponds, you also testified that



             12    you divert approximately 8 cfs, both out of the Sandy



             13    Pipeline and -- and I think it was 6 cfs --



             14           A.   8 1/2.



             15           Q.   Well, 8 1/2 total, I guess.  I heard 8 to



             16    begin with, and then I think I heard you say 8 1/2



             17    later.



             18                But there's approximately 6 cfs that's



             19    diverted out of the Sandy Pipeline?



             20           A.   Correct.



             21           Q.   And then what, another 2 1/2 diverted out



             22    of the wasteway channel out of the Sandy Ponds?



             23           A.   That's correct.



             24           Q.   Okay.  And at the time that you're



             25    diverting 6 cfs out of the pipeline, the Sandy

                                                                 409





              1    Pipeline, with 14 cfs of inflow into the ponds, is



              2    there any water that flows down the Sandy Pipeline to



              3    the Curren Ditch?



              4           A.   Occasionally it does.



              5           Q.   So you're not able to capture all of the



              6    water that's flowing in the Sandy Pipeline at your



              7    cement box?



              8           A.   Yes, it's pretty difficult.  If I have a



              9    power bump or -- and I should say if I have excess



             10    water, I'll let it continue on down.



             11           Q.   And can you estimate for me how much water



             12    would be flowing in the Sandy Pipeline down the Curren



             13    Ditch at the conditions that I've described?



             14           A.   It varies a lot.



             15           Q.   Okay.



             16           A.   It's hard to put a quantified number to it.



             17           THE HEARING OFFICER:  Okay.  All right.  Thank



             18    you.



             19                Further questions from the parties based on



             20    my questioning?



             21           MR. TJ BUDGE:  None here.



             22           THE HEARING OFFICER:  Mr. Budge?



             23                Mr. Haemmerle?



             24           MR. HAEMMERLE:  No, Director.  But just for the



             25    your information, the inflow records are provided in
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              1    the North Side Canal Company as those Exhibits 2023



              2    through 2030.  They're in there.



              3           THE HEARING OFFICER:  Okay.  Thank you.



              4                So North Side Canal Company, then, keeps a



              5    record of the inflows into the Sandy Pond?



              6           MR. HAEMMERLE:  They do.



              7           THE HEARING OFFICER:  Okay.  Thanks.  I didn't



              8    know that.



              9                All right.  Mr. Lemmon, any further



             10    questions?



             11           MR. LEMMON:  No questions.



             12           THE HEARING OFFICER:  Thank you, Mr. Morris, for



             13    your help today.



             14           THE WITNESS:  Thank you.



             15           THE HEARING OFFICER:  Is it time for lunch?



             16           MS. McHUGH:  Yes.



             17           MR. TJ BUDGE:  I think so.



             18           THE HEARING OFFICER:  Shall we try 1:30?



             19           MR. HAEMMERLE:  Let's go it.



             20           THE HEARING OFFICER:  Okay.  Back here at 1:30.



             21                (Lunch recess.)



             22           THE HEARING OFFICER:  We're recording after the



             23    lunch recess.  And we've finished with the previous



             24    witness.



             25                Next witness.
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              1           MR. TJ BUDGE:  Dr. Brendecke.



              2           THE HEARING OFFICER:  Dr. Brendecke, if you'll



              3    come forward, please.  Raise your right hand, if you



              4    would.



              5



              6                     CHARLES M. BRENDECKE,



              7    having been called as a witness by IGWA and duly sworn



              8    to tell the truth relating to said cause, testified as



              9    follows:



             10



             11           THE HEARING OFFICER:  Thank you.  Please be



             12    seated.



             13                And, Mr. TJ Budge, if you'd like to



             14    examine, you may proceed.



             15



             16                      DIRECT EXAMINATION



             17    BY MR. TJ BUDGE:



             18           Q.   Dr. Brendecke, thanks for being here today.



             19                Would you please state your name and spell



             20    your last name for the record.



             21           A.   Charles M. Brendecke, B-r-e-n-d-e-c-k-e.



             22           Q.   Dr. Brendecke, what's your business?



             23           A.   I'm a consulting engineer with AMEC



             24    Environment and Infrastructure.



             25           Q.   You provide consulting work for the Idaho
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              1    Groundwater Appropriators; is that correct?



              2           A.   Yes, I do.  I have since about 1999.



              3           Q.   And what has IGWA asked you to do in this



              4    case?



              5           A.   In this specific case?



              6           Q.   Yes.



              7           A.   To look at the reconnaissance level, look



              8    at the general feasibility of mitigation options, and



              9    try to provide some idea of what they might provide.



             10           Q.   Before we get into the details of your



             11    testimony and your evaluation of those mitigation



             12    options, I want to talk a little bit about your



             13    expertise as an engineer and hydrologist.  And I know



             14    everybody here, or most of us here, are well acquainted



             15    with you and your experience, but we have to lay the --



             16    create the record, in this case anyways.



             17                What college degrees do you hold?



             18           A.   I have a bachelor of science degree in



             19    civil engineering from the University of Colorado.  I



             20    have a master of science degree in civil engineering



             21    and a doctor of philosophy in civil engineering from



             22    Stanford University.



             23           Q.   Do you have any professional licenses or



             24    registrations?



             25           A.   Yes.  I'm a registered professional
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              1    engineer in Colorado, Wyoming, Idaho, I think in



              2    Washington, but I can't remember for sure.



              3           Q.   What are the areas of your engineering



              4    expertise?



              5           A.   A variety of topics, all related to water,



              6    primarily in water resources engineering; water rights



              7    analysis; planning, water resource planning; modeling



              8    related to those activities.



              9           Q.   I understand you've taught some college



             10    courses yourself.



             11           A.   Yes.  I was an assistant professor at the



             12    University of Colorado for a few years.



             13           Q.   Which courses did you teach?



             14           A.   Water-related courses: hydrology, fluid



             15    mechanics, hydraulics, modeling, statistical hydrology.



             16           Q.   Your modeling experience includes



             17    groundwater modeling?



             18           A.   Yes.



             19           Q.   I understand you have been involved with



             20    the Eastern Snake Hydrologic Modeling Committee.



             21           A.   Yes, I have.



             22           Q.   And in that capacity you're familiar with



             23    the Eastern Snake Plain Aquifer model?



             24           A.   Yes, I am.



             25           Q.   You've testified as an expert in prior
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              1    cases; is that right?



              2           A.   Yes, I have.



              3           Q.   Including cases before the Department of



              4    Water Resources?



              5           A.   Yes.



              6           MR. TJ BUDGE:  Director, Dr. Brendecke was



              7    admitted as an expert in engineering, hydrology,



              8    groundwater modeling, aquifer analysis, and water



              9    rights analysis in the Rangen delivery call case.



             10                And in light of his testimony, I'd ask that



             11    he be so admitted in this case as well.



             12           THE HEARING OFFICER:  Mr. Haemmerle?



             13           MR. HAEMMERLE:  Mr. May is doing it, Director.



             14           THE HEARING OFFICER:  Mr. May?



             15           MR. MAY:  Director, I guess I don't generally



             16    have a question about Dr. Brendecke's qualifications.



             17    You know, what he's being admitted as an expert on, I



             18    guess we'll see when we see the testimony.  I may have



             19    foundational questions about particular opinions.  But



             20    I don't have any general concern about his



             21    qualifications.



             22           THE HEARING OFFICER:  Okay.  Mr. Lemmon?



             23           MR. LEMMON:  No.



             24           THE HEARING OFFICER:  Okay.  Mr. Brendecke is



             25    recognized as an expert in the areas you articulated,
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              1    Mr. Budge.



              2           MR. TJ BUDGE:  Thanks, Director.



              3           Q.   Dr. Brendecke, could you open to



              4    Exhibit 1000, which is the mitigation plan submitted in



              5    this case.



              6                What I'd like to do is walk through each of



              7    the mitigation proposals that are included in IGWA's



              8    mitigation plan and ask what you've done to evaluate



              9    those proposals and ask how each proposal would benefit



             10    Rangen and how the mitigation credit would be



             11    calculated for the groundwater districts if the



             12    mitigation proposal is approved by the Director.



             13                So if you'll turn to page 2, section 1



             14    requests credit for mitigation activities, including



             15    conversions, dry-ups, and groundwater recharge.  Let's



             16    talk about the conversions first.  You were here in the



             17    audience during prior testimony and exhibits explaining



             18    that the groundwater users have converted tens and



             19    thousands of acres from groundwater to surface-water



             20    irrigation over the last five or ten years.



             21                Are you familiar with the conversion



             22    activities that IGWA and its members have undertaken?



             23           A.   Yes, I generally am.  I haven't examined



             24    each project.



             25           Q.   How are you familiar with those activities?
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              1           A.   Just from my involvement with the



              2    groundwater districts for the last 15 years, testimony



              3    in previous cases that relied on evaluation of



              4    conversion benefits, modeling of conversion benefits.



              5           Q.   Has IGWA asked you to model conversion



              6    activities in times past?



              7           A.   Yes.



              8           Q.   Have they asked you to run the Eastern



              9    Snake Plain Aquifer model to calculate the effects of



             10    their conversions with respect to this mitigation plan



             11    particularly?



             12           A.   No.  Well, I intended to, but there hasn't



             13    been time at this point.



             14           Q.   Let me have you turn in those exhibits to



             15    Exhibits 1041 through 1045.  Dr. Brendecke, you can



             16    flip through these, and you'll recognize these as maps



             17    that you provided to me in preparing for this hearing



             18    today.  Each of them has the AMEC logo on them.



             19                Are these maps that you or your staff



             20    prepared?



             21           A.   Yes.



             22           Q.   And what do these show?



             23           A.   These show the points of diversion for the



             24    conversion projects that were active in each of these



             25    years.
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              1           Q.   Where did you --



              2           A.   Let me back up just a second.



              3                This is focused on the area in Water



              4    District 130, not in areas farther upstream.



              5           Q.   There may be other conversions that aren't



              6    shown on these maps?



              7           A.   Yes.



              8           Q.   And if I look through these exhibits, 1040



              9    is 2006 active conversions.



             10                So these were conversions active in the



             11    year 2006; is that right?



             12           A.   Yes.



             13           Q.   And then the following exhibits are for



             14    subsequent years.  We have the year 2007, '8, '9 --



             15           A.   Yeah.



             16           Q.   -- maps for those years.



             17                Do you have similar maps for years post



             18    2009?



             19           A.   I probably have them for 2010.



             20           Q.   Okay.



             21           A.   Yeah, I think we have recent -- we have



             22    recent maps actually for the conversion parcels.



             23           MR. MAY:  Can I ask a clarification question?



             24    The one that I show as 1040 is different than what



             25    you're talking about.
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              1                1040 or 1041?



              2           MR. TJ BUDGE:  Okay.  To clarify for the record,



              3    these maps that we've been discussing begin at



              4    Exhibit 1041, not Exhibit 1040.  It appears I may have



              5    misspoken in that regard.



              6           THE WITNESS:  Yes.



              7           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, where



              8    did you get the data of the conversion locations that



              9    are shown on these maps?



             10           A.   These are from the Department's point of



             11    diversion database and the records of the wells that



             12    are participating in the conversions.



             13           Q.   And what is to be gleaned from these maps,



             14    other than just the points of diversions in those



             15    particular years?



             16           A.   I would say the main thing to be gleaned



             17    from these maps is that the conversions have been going



             18    on since 2006, and they are relatively stable



             19    between -- from year to year in location.



             20           Q.   Okay.  And I understood from Ms. Sukow's



             21    testimony that conversions benefit Rangen by resulting



             22    in less groundwater withdrawn from the aquifer and also



             23    more surface water recharging the aquifer.



             24                Is that a fair assessment?



             25           A.   Yes.  The idea of the conversions is to
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              1    replace groundwater withdrawals with surface-water



              2    supplies.  And so the one aspect of the benefit is to



              3    the -- is the reduction in the withdrawal of



              4    groundwater, and the second is the introduction by



              5    incidental recharge of surface water to the aquifer.



              6           Q.   Thank you.  That's helpful.



              7                Next if you could turn to Exhibit 1025.



              8    You'll recognize this as the table that Ms. Sukow



              9    prepared on behalf of the Department reflecting the



             10    results of her model calculations of conversions and



             11    CREP and recharge.



             12                Do you recognize that table as such?



             13           A.   Yes, I do.



             14           Q.   Just focusing on the conversions portion,



             15    which are the first two columns, you testified that you



             16    have not run the model yourself to calculate



             17    conversions and the predicted benefit to the Curren



             18    Tunnel for the years 2011 through '13; is that right?



             19           A.   For the Curren Tunnel, that's correct.



             20           Q.   Do you have any reason to dispute the



             21    calculations shown in this table?  And what I'm



             22    referring to specifically are the conversion



             23    calculations for IGWA and Southwest in the years 2011,



             24    '12, and '13.



             25           A.   I don't have any reason to dispute them.

                                                                 420





              1           Q.   One of the things that Ms. Sukow explained,



              2    and Ms. Yenter as well, is the Department calculates



              3    conversions after the fact.  They measure the amount of



              4    surface water that's delivered to the conversion acres,



              5    and then they plug that into the model to determine the



              6    benefit to, in this case, the Rangen Spring cell in the



              7    Curren Tunnel.



              8                If the Director were to want to predict the



              9    effect of conversions prospectively -- for example, if



             10    he were trying to find out what type of benefit Rangen



             11    could be expected to receive in 2014 for conversions



             12    that are going to happen this summer -- do you have any



             13    suggestions as to how he might do that?



             14           A.   Since these are relatively stable from year



             15    to year, you might assume that next year will be the



             16    average of the preceding three or something along that



             17    line.



             18           Q.   And in your view, is it reasonable for the



             19    Director to carry forward an average, a three-year



             20    moving average or something of that nature of past



             21    conversions to predict future benefit to Rangen for



             22    conversions that may happen in the near future?



             23           A.   I think it would be, otherwise you have to



             24    make some assumptions about the climate next year and a



             25    variety of things like that.  So you could potentially
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              1    model it.  But you have to make a lot of assumptions.



              2    In order to get to the quick answer I think a moving



              3    average would be a reasonable thing to do.



              4           Q.   Now, isn't it likely that that moving



              5    average -- for example, the Director used a three-year



              6    moving average to predict the likely conversion benefit



              7    for 2014 -- that it's likely that the actual benefit



              8    from conversions may be somewhat higher or somewhat



              9    lower, even though it's close?



             10           A.   By the time 2014 is over?



             11           Q.   Yeah.



             12           A.   Yeah.  It probably wouldn't be exactly what



             13    the estimate was.  It hardly ever is.



             14           Q.   In the long term wouldn't those overages



             15    and underages kind of even out as conversions fluctuate



             16    from year to year if you continued to use this type of



             17    process you mentioned, the three-year moving average,



             18    wouldn't that account for those in the long term?



             19           MR. MAY:  Objection.  Lack of foundation.



             20           THE HEARING OFFICER:  Overruled.



             21           THE WITNESS:  I think it would.  You know,



             22    assuming the same projects keep participating, I think



             23    you'd end up with something close to the average.



             24           Q.   (BY MR. TJ BUDGE):  Okay.  Thank you.  I



             25    don't have any further questions regarding conversions.
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              1    But I do want to turn to the next mitigation proposal



              2    in IGWA's mitigation plan, which -- and that, again, is



              3    Exhibit 1000.  That's labeled "Voluntary dry-ups."



              4                And there's been prior testimony that



              5    there's the what we've referred to as the CREP program



              6    and some other programs where groundwater irrigators



              7    ceased irrigating their land altogether, so they not



              8    only stop using groundwater, but they also don't



              9    irrigate it with surface water.



             10                Are you familiar with the dry-ups



             11    undertaken by groundwater users?



             12           A.   Yes, I am.



             13           Q.   How so?



             14           A.   Again, from my involvement with IGWA for



             15    the last 15 years, as part of the early discussions



             16    about trying to set up such a program.



             17           Q.   And if you'd please turn to Exhibit 1039.



             18    Dr. Brendecke, this document is titled "Idaho's



             19    Conservation Reserve Enhancement Program."



             20                Is CREP an acronym for Conservation Reserve



             21    Enhancement Program?



             22           A.   Yes.



             23           Q.   And I believe that you provided this



             24    document.



             25                Are you familiar with this document?

                                                                 423





              1           A.   Yes.  The NRCS, Soil and Water Conservation



              2    Commission put out an annual summary of the CREP



              3    program, and have for some years.  This is the most



              4    recent one I have.  They all look more or less the



              5    same.



              6           Q.   Did you obtain this from the NRCS?



              7           A.   I obtained -- and I'm trying to think of



              8    the fellow's name that I got it from.  I want to say



              9    Chuck Pencer or Chuck Peltser.  And I'm not sure if



             10    he's with the NRCS or with the Soil and Water



             11    Conservation Commission.



             12           Q.   Was he in Idaho?



             13           A.   Yes.



             14           MR. TJ BUDGE:  Garrick, my records reflect that



             15    Exhibit 1039 has been admitted into evidence.



             16                Do you show that as well?



             17           MR. BAXTER:  Yes, I do.



             18           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, were you



             19    here earlier this morning when Ms. Sukow was explaining



             20    how ESPAM calculates the benefit to, for example, the



             21    Rangen Spring cell from conversions and recharge and



             22    dry-ups?



             23           A.   Yes.



             24           Q.   My understanding of her testimony -- and



             25    I'll use -- since we're talking about dry-ups or CREP,
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              1    as an example, is that the model can have data input



              2    into it to reflect the hydrologic change in a



              3    particular model cell.  For example, if land within a



              4    certain model cell is dried up, the effect of those



              5    lesser withdrawals in that model cell can be input into



              6    the model.  And then the model can be run to determine



              7    the effect on a spring cell or a river reach resulting



              8    from the hydrologic change in the model cell that we



              9    began with.



             10                Is that a fair characterization of how the



             11    model predicts the benefit from conversions and CREP



             12    and recharge?



             13           A.   Yes.  I think these are all run with a



             14    superposition version of the model.  So the change in



             15    stress is put into that superposition, and you get the



             16    change in performance at whatever other cell you are



             17    interested in, in this case the drain cell that



             18    contains Rangen.



             19           Q.   Explain what you mean by a superposition



             20    version of the model.



             21           A.   Superposition is a formulation of the model



             22    that allows you to calculate changes without having to



             23    make two model runs, a before and after change.



             24           Q.   And so you don't dispute, then, the



             25    procedure that Ms. Sukow undertook to calculate the
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              1    benefits to the Curren Tunnel from conversions and CREP



              2    and recharge?



              3           A.   Well, there may be a caveat on the



              4    recharge, because there wasn't any recharge calculation



              5    for IGWA.  But I generally don't have any dispute with



              6    that.  That's the way we've been doing it for a number



              7    of years.



              8           Q.   Have you at times in the past done your own



              9    model run to verify the Department's model calculations



             10    for mitigation activities of this type?



             11           A.   Yes.



             12           Q.   And have you found that the -- the



             13    Department's calculations are the same or very close to



             14    your own --



             15           A.   Yes.



             16           Q.   -- model runs?



             17                So then are you -- in the past or today



             18    you've been comfortable that the Department's model



             19    runs have been accurate?



             20           A.   Yes.



             21           Q.   We talked a moment ago about conversions



             22    being calculated after the fact.  My understanding is



             23    that the effect of CREP or dry-ups is also calculated



             24    after the fact by the Department in terms of their



             25    model run.
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              1                Is that your understanding as well?



              2           A.   Yes.



              3           Q.   You mentioned that if the Director were to



              4    try to reasonably project the effect of CREP enrollment



              5    or other dry-ups on Rangen prospectively -- for



              6    example, in 2014 -- that one reasonable way to do that



              7    for conversions would be to take a three-year moving



              8    average and project that forward.



              9                Do you believe that that would also be a



             10    reasonable approach for calculating benefits from



             11    dry-ups?



             12           A.   Yes, I think it would be a reasonable --



             13    reasonable approach.



             14           Q.   You mentioned that the conversion acres had



             15    been relatively steady.



             16                Do you know whether CREP enrollment has



             17    been steady or volatile, or whether it has been steady



             18    like the conversions?



             19           A.   It's been pretty steady, especially over



             20    the last four or five years.  There's always a few



             21    acres here coming in and a few acres there going out.



             22    But by and large, it's pretty stable at this point.



             23           Q.   Okay.  Let's turn now to the next item in



             24    the mitigation plan which deals with recharge.



             25                Are you familiar with recharge activities
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              1    that groundwater users have been involved with in the



              2    past?



              3           A.   Yes.



              4           Q.   How so?



              5           A.   Again, my relationship with the groundwater



              6    users over the last 15 years, I've been consulted on a



              7    variety of things and stayed pretty much in touch with



              8    what's going on.



              9           Q.   Have you done model runs yourself to try to



             10    calculate the effects of recharge activities pumpers



             11    have undertaken in the past?



             12           A.   I have.



             13           Q.   You mentioned potential concern with the



             14    recharge calculations in Exhibit 1025, which is the



             15    Department's model results.  Please turn open to that



             16    exhibit.  Yeah, that's 1025.



             17                You'll see that the Department did provide



             18    credit for recharge undertaken by Southwest Irrigation



             19    District.  My understanding from Ms. Sukow's testimony



             20    is that this does not include any credit for recharge



             21    performed by the Water Resource Board or for recharge



             22    that may have occurred at the Sandy Ponds.



             23                Have you looked at the recharge performed



             24    by the Water Resource Board in recent years?



             25           A.   Yes, I did.  And I have a table that sort
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              1    of summarizes that activity, I think, as an exhibit.



              2           Q.   I believe that's Exhibit 1091.



              3           A.   Okay.



              4           Q.   Is this the table you're referring to?



              5           A.   Well, I had another one that broke it out a



              6    little more distinctly between the Water Resource Board



              7    and IGWA.  But that's probably in the spreadsheet, all



              8    managed recharge 2007 to 2011.



              9           Q.   I believe that's Exhibit 1093 you're



             10    referring to.



             11           A.   Yes.



             12           Q.   We'll pull that up on the screen.  In the



             13    exhibit binder is just a screenshot of the first page



             14    of this spreadsheet.



             15                Is this the spreadsheet you're referring



             16    to?



             17           A.   Yes.



             18           Q.   And what does this show?



             19           A.   This shows the annual amounts of water



             20    recharged at different locations, between 2007 and



             21    2011.  And the recharge undertaken by the Water



             22    Resource Board is in black font, and the recharge taken



             23    by other entities is in the red font.  This is a table



             24    prepared by Mr. Quinn, the Department.



             25                And, for example, you can see there in the
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              1    very first couple of columns in 2007 and 2008 there was



              2    no recharge run into the Aberdeen-Springfield Canal



              3    Company.  In 2009 there was 18,563 acre-feet of



              4    recharge run into American -- or Aberdeen-Springfield.



              5    In 2011 -- or that was by the Board.  And in 2011 there



              6    was 15,213 acre-feet run into Aberdeen-Springfield by



              7    the Board and 9,351 run in by others.



              8           Q.   Do you know who does the other recharge



              9    besides the Board?



             10           A.   There have been two entities that have done



             11    it.  IGWA has done it in the past, and there was a



             12    group of water users in the Upper Snake Basin -- I



             13    forget the name of it exactly, Upper Snake Recharge



             14    Coalition or something along that line.  They did some



             15    recharge, I think, in 2011.  And most of that is in --



             16    most of that recharge activity of theirs went into



             17    canal systems above Milner.



             18           Q.   Okay.  If you look --



             19           A.   Above American Falls.



             20           Q.   If you look under North Side Canal system,



             21    there was a number of -- quite a bit of recharge done



             22    between 2007 and 2009 by others.



             23                Do you know who performed that recharge?



             24           A.   That was -- that was IGWA recharge.



             25           Q.   Okay.  Now -- and so the record's clear,
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              1    you explained that this spreadsheet came from the



              2    Department?



              3           A.   Yes.



              4           MR. TJ BUDGE:  I'd offer Exhibit 1093 into



              5    evidence.



              6           THE HEARING OFFICER:  Mr. May?



              7           MR. MAY:  Can I ask a couple of questions in aid



              8    of an objection?



              9           THE HEARING OFFICER:  Yes.



             10



             11                     VOIR DIRE EXAMINATION



             12    BY MR. MAY:



             13           Q.   Dr. Brendecke, do you have any knowledge of



             14    where the data came from to create this table?



             15           A.   The table was prepared by -- his last name



             16    is Quinn -- and I'm at a loss for his first name right



             17    now -- at the Department, who I believe is the recharge



             18    manager.  And I'd have to -- I'd have to ask him where



             19    the individual records came from.



             20           Q.   Okay.  And are you aware of any records or



             21    is there any indication on this table that would allow



             22    us to determine who did the recharge that's noted in



             23    red?



             24           A.   Not on this -- not on this particular



             25    table, no.  But I know that the Upper Snake folks did
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              1    their recharge activity in 2011, and IGWA did its in



              2    the earlier years.  And IGWA's all went into the North



              3    Side system.



              4           Q.   Do you know whether today IGWA is leasing



              5    any water to provide recharge?



              6           A.   I don't -- I don't think they've done that



              7    for a couple of years.



              8           MR. MAY:  Director, my objection would be just



              9    on the basis of relevance.  They're no longer



             10    performing this recharge.  They don't have the water to



             11    lease.  They haven't leased the water.



             12           THE HEARING OFFICER:  Overruled.



             13                But I will point out, based on Mr. May's



             14    examination of Dr. Brendecke, that the information may



             15    not have significant value if it can't break out what



             16    private entities, if any, were conducting recharge if



             17    it's all lumped together as "Other."  So it has limited



             18    value.  But I'll receive --



             19                Oh, Mr. Lemmon, any objection?



             20           MR. LEMMON:  I would just have one question.



             21



             22                     VOIR DIRE EXAMINATION



             23    BY MR. LEMMON:



             24           Q.   Do you know whether the water that was



             25    recharged in the red on this chart was from the Water
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              1    Board's water right, or was it leased water bank water?



              2           A.   The numbers in black are the Water Board's



              3    recharge numbers.  And the ones in red are from the two



              4    other entities that I spoke about.



              5           Q.   But do you know if they were recharge from



              6    the Board's water right or -- what source -- in other



              7    words, what water right were those recharged -- was the



              8    source for those recharged waters?



              9           A.   I believe it was the Board's water right



             10    that supplies the Board's recharge.



             11           MS. LEMMON:  Okay.  No other questions.



             12           THE HEARING OFFICER:  Okay.  I'll receive the



             13    document into evidence with the previous



             14    qualifications.



             15                (Exhibit 1093 received.)



             16           THE HEARING OFFICER:  Mr. Budge.



             17



             18                 CONTINUED DIRECT EXAMINATION



             19    BY MR. TJ BUDGE:



             20           Q.   Dr. Brendecke, just to clarify, the Board's



             21    water was used on all of the recharge shown in black



             22    text.



             23                Was the Board's water also used in the



             24    recharge shown in the red text?



             25           A.   I don't believe the Board's water was used
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              1    in the red text numbers.



              2           Q.   Have you attempted to determine how much of



              3    this recharge occurred within the Great Rift trim line?



              4           A.   It would be that occurring under AFRD 2;



              5    Big Wood Canal Company, the BWCC; and North Side Canal



              6    Company.



              7           Q.   And if you'll turn back to Exhibit 1091.



              8           A.   I'm sorry.  There's some Southwest.  The



              9    column way over on the right, Southwest, I neglected.



             10           Q.   Thank you.



             11                If you'll turn to Exhibit 1091.



             12                Is this just, then, a derivative of that



             13    prior chart that is limited to recharge within those



             14    canal companies you've mentioned, American Falls No. 2,



             15    Big Wood, North Side, and Southwest being those canals



             16    within the Great Rift trim line?



             17           A.   Yes.



             18           Q.   And you'll see at the bottom --



             19           A.   I realize there's an omission on this



             20    exhibit.  If we could go back to the other one for a



             21    second --



             22           Q.   Sure.



             23           A.   -- the one that was just up.



             24           Q.   We'll turn back to 1093.



             25           A.   This -- I neglected to put the 2007 and
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              1    2008 activities that are shown under North Side Canal



              2    Company --



              3           Q.   Okay.



              4           A.   -- on Exhibit 1091.



              5           Q.   Okay.  So if we look at -- so the record's



              6    clear, Exhibit 1093 shows that recharge occurred in



              7    2007, 2008 for North Side Canal Company, 27,360



              8    acre-feet in 2007 and 1,205 acre-feet in 2008.  And if



              9    we turn back to Exhibit 1091, those recharge figures



             10    have been omitted from this table.



             11                And that's the error you're referring to?



             12           A.   Yes.



             13           Q.   Okay.  As we look at 1091, it has a



             14    notation on the bottom that identifies the spreadsheets



             15    from which this data came from.  I believe these



             16    spreadsheets are contained in evidence here.  The first



             17    one would be 1090.



             18                Do you see that?



             19           A.   The all managed recharge is 1093.



             20           Q.   Okay.  I see.  So the source "All managed



             21    recharge 2007 to 2011," that is Exhibit 1093.



             22                Which spreadsheet is 1090?



             23           A.   1090 is -- 1090 is the 2013 cfs curve.



             24           Q.   And then 1092?



             25           A.   1092 would be the 2012 cfs curve.
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              1           Q.   Okay.  So Exhibit 1091 was derived from the



              2    data in 1090, 1092, and 1093; is that right?



              3           A.   That's correct.



              4           Q.   And the spreadsheets in 1090 and 1092, are



              5    those also Department of Water Resources data sources?



              6           A.   Yes.  All three of the spreadsheets were



              7    provided by Mr. Quinn.



              8           MR. TJ BUDGE:  Okay.  I would offer



              9    Exhibits 1090 through 1092 -- oh, excuse me, 1090,



             10    1091, 1092, and 1094.



             11           MR. MAY:  I guess --



             12           THE HEARING OFFICER:  Mr. May?



             13           MR. MAY:  I guess I would object at this point



             14    based on lack of foundation.  I don't think we've seen



             15    1090 or 1092 or had a description of what they are or



             16    how they relate to 1091.



             17                And from what we've seen of 1093, I'm not



             18    sure that I'm following how this provided the data from



             19    this.  So I guess lack of foundation at this point.  I



             20    don't really understand what's going on.



             21           THE HEARING OFFICER:  Mr. Budge, I agree.  I



             22    look at these, and Dr. Brendecke has referred to them



             23    as curves, at least that's what --



             24           MR. TJ BUDGE:  That would be fine.  I could ask



             25    a few more questions.
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              1           THE HEARING OFFICER:  Yeah, thank you.



              2           MR. TJ BUDGE:  Justin, will you pull up the



              3    spreadsheet marked Exhibit 1090.



              4           Q.   Dr. Brendecke, we have 1090 projected on



              5    the screen.  You've testified that this came from



              6    Mr. Quinn, who's a Department employee, who is or was



              7    in charge of keeping track of recharge activities.



              8                Can you explain the data contained in this



              9    spreadsheet.



             10           A.   The spreadsheet is organized so that the



             11    columns down the left are the days of the year,



             12    starting with January 1st, and across the top are the



             13    different canal systems and facilities into which



             14    recharge water was placed.  And it's a daily record of



             15    that -- those recharge deliveries.



             16                And the first -- the first tab in the



             17    spreadsheet is just the data for all of these different



             18    facilities.  And then the second tab is a plot of what



             19    that data looks like.



             20           Q.   Okay.  Justin, could you pull up the



             21    second --



             22           A.   And I think -- I can only presume that's



             23    why he named it "curve."



             24           MR. MAY:  Pull up the plot?



             25           MR. TJ BUDGE:  Yeah, the plot.
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              1           Q.   (BY MR. TJ BUDGE):  So what does this --



              2    can you explain what's shown on this tab, the "Plot"



              3    tab.



              4           A.   Well, it's just the daily -- the daily



              5    records that were in the spreadsheet.



              6           MR. TJ BUDGE:  Justin, please flip back to the



              7    "Data" tab and scroll down.



              8           MR. MAY:  To where?



              9           MR. TJ BUDGE:  To the bottom.  See if there's a



             10    summation.



             11           THE WITNESS:  You may have to scroll over as



             12    well.  I mean you're only seeing a corner of it.



             13           Q.   (BY MR. TJ BUDGE):  So, Dr. Brendecke, it



             14    appears that there's a column for each of the canal



             15    companies that are listed on Exhibit 1093.



             16           A.   Yes.



             17           Q.   This spreadsheet does not appear to contain



             18    all of the recharge data that's shown on 1093, or am I



             19    simply not --



             20           A.   Well, I'm just wondering if it's being



             21    missed because of the way the screen is divided here.



             22           Q.   Justin, let's look at 1092, see if there's



             23    any difference there.



             24                Dr. Brendecke, we're going to plug 1092,



             25    which is the 2012 recharge spreadsheet.  What's up on
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              1    the screen right now --



              2           A.   We were looking at the 2013 before?



              3           Q.   Yes.  Yes.



              4           A.   Well, yeah, if you look on Exhibit 1091,



              5    you'll see there was only 300 acre-feet in 2013.



              6           Q.   Oh, I see.  Okay.  So --



              7           A.   So maybe these are -- maybe these are --



              8    maybe my previous reference had the numbers transposed.



              9    I can't remember.  I thought previously we were looking



             10    at 2012, but we were looking at 2013.



             11           MR. TJ BUDGE:  Okay.  So, Justin, if we could go



             12    back to -- and I apologize for jumping around -- 1090.



             13    And scroll to the left a little bit.  And then scroll



             14    down.  There's some recharge data in there.



             15           MR. MAY:  Somewhere.



             16           THE WITNESS:  Well, it all happened --



             17           Q.   (BY MR. TJ BUDGE):  Okay.  Dr. Brendecke,



             18    there wasn't much recharge that occurred last year



             19    apparently.



             20           A.   Yeah.



             21           Q.   And my understanding --



             22           A.   This says "2012" at the top, but it's 2013.



             23    Must be 2013.  We just misnumbered these somehow.



             24           Q.   The screenshot that we have in the exhibits



             25    is labeled "2013 curve."  That's what I've got for
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              1    1090.



              2                Is this 1090?



              3           MR. MAY:  That's what it says.  I'm just pulling



              4    it off of the data you gave me on that thumb drive.



              5           THE WITNESS:  Well, the screenshot that is



              6    Exhibit 1090, if you look in the upper left-hand corner



              7    of the spreadsheet -- of the screenshot, it says



              8    "2013 cfs curve."  And there are -- there's an image --



              9    an inset of the chart and the table that has the small



             10    amount of recharge that occurred shown on what is



             11    marked as Exhibit 1090.



             12           Q.   (BY MR. TJ BUDGE):  Okay.  So let me just



             13    see if we can cut to the chase.



             14                Am I correct in understanding that the



             15    Department inputs on these spreadsheets we've got in



             16    front of us, Exhibit 1090, the amount of recharge that



             17    is performed in each of these canal systems throughout



             18    the year on a daily basis, and that data has been



             19    summarized in Exhibit 1093?



             20           A.   Yes.



             21           Q.   And then you've pulled out from 1093 the



             22    portion that occurs within the Great Rift trim line?



             23           A.   Well, 1093 only went through 2011.



             24           Q.   I see.



             25           A.   So the 2012 and 2013 recharge comes from
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              1    these other spreadsheets.  And it looks like this image



              2    is mislabeled.  1090 should be 2013 cfs curve.



              3           MR. TJ BUDGE:  Well, Garrick --



              4           THE WITNESS:  I don't know how that happened.



              5           MR. TJ BUDGE:  Garrick, do you have the thumb



              6    drive that has our electronic exhibits on it?



              7           MR. BAXTER:  I gave it to Debbie.  I can go get



              8    it if we need it.



              9           MR. TJ BUDGE:  Would you just check.  In my



             10    exhibit binder, and the one before the witness,



             11    Exhibit 1090 is labeled the 2013 curve.  And



             12    Exhibit 1092 is the 2012 curve.  We just need to



             13    confirm that we've got the correct spreadsheets in the



             14    record.



             15                Director, with that explanation that the



             16    data shown in Exhibit 1091 is derived from the



             17    Department's recharge data for the years 2007 and 2011,



             18    those four years come from Exhibit 1093, and then for



             19    the years 2012 and 2013 that data comes from the



             20    Department's spreadsheets identified as Exhibits 1090



             21    and 1092.



             22           THE HEARING OFFICER:  Mr. May.



             23           MR. MAY:  Can I ask a few more questions?  I'm



             24    still very confused.



             25           THE HEARING OFFICER:  Yes.
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              1                     VOIR DIRE EXAMINATION



              2    BY MR. MAY:



              3           Q.   Just glancing at what we've got on the



              4    screen here, Dr. Brendecke --



              5           A.   Now, this is 2013.



              6           Q.   Exhibit 1090, I'm assuming it's for 2013.



              7           A.   Right.



              8           Q.   The only thing that I show here -- and



              9    maybe we can scroll around a little bit, though -- are



             10    some numbers under AFRD No. 2; correct?



             11           A.   Yes.



             12           Q.   Okay.  And so we look at AFRD No. 2 on --



             13    I'm assuming American Falls is AFRD No. 2.



             14           A.   Right.



             15           Q.   For 2013 it was zero.



             16           A.   Right.



             17           Q.   I didn't see any other numbers --



             18           A.   Well, go back to the other spreadsheet.



             19           Q.   1090; right?



             20           A.   And scroll to the right.  There's



             21    Southwest.  That adds up to 300.



             22           Q.   So what you're counting on there are these



             23    300 cfs?



             24           A.   And I just missed those couple thousand



             25    acre-feet over there in AFRD.
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              1           Q.   Is there anything on this spreadsheet that



              2    indicates who was doing this recharge?



              3           A.   This was all Water Resource Board.



              4           Q.   So all of the 2013 was Water Resource



              5    Board, not IGWA?



              6           A.   Yes.



              7           Q.   Did you say that -- which one is -- which



              8    one is 2012?



              9           MR. TJ BUDGE:  1092.



             10           MR. MAY:  1092.



             11           Q.   And on -- okay.  So if we look at



             12    Exhibit 1092, it says, "2012 ESPA recharge."



             13                Is there any indication on this spreadsheet



             14    as to which was IGWA recharge and which was Idaho Water



             15    Resource Board?



             16           A.   IGWA didn't do any recharge in 2012.



             17           Q.   So all of the recharge shown in 2012 also



             18    was done by the Water Resource Board?



             19           A.   It may be that some of the Southwest was



             20    done by them.



             21           Q.   Okay.  But to the extent that we're talking



             22    about IGWA, IGWA did not do any in 2012?



             23           A.   That's correct.



             24           Q.   So in 2012 and 2013, the numbers that



             25    you've got on Exhibit 1091, none of those -- none of
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              1    that recharge was done by IGWA?



              2           A.   That's correct.



              3           Q.   And to the extent --



              4           A.   Now, IGWA may have participated in funding



              5    some of it.



              6           Q.   And as we go earlier, I recall looking at



              7    1093, that there was at least some breakout between



              8    Idaho Water Resource Board and others.



              9                How much of the recharge that's shown on



             10    here for 2011 and earlier was done by the Idaho Water



             11    Resource Board?



             12           A.   In 2011 it looks like all of the recharge



             13    in this table, that's in this table, which is within



             14    the trim line, was done by the Water Resource Board.



             15           Q.   In 2011?



             16           A.   Yes.



             17           Q.   And how about in 2010?



             18           A.   In 2010 it looks like -- it looks like in



             19    2010 it was all Water Resource Board.



             20           Q.   Okay.  And how about 2009?



             21           A.   2009, it looks like about 13,700 of the --



             22    IGWA did 13,700.  This got left out too.  IGWA did



             23    13,700 of -- acre-feet of recharge on the North Side



             24    Canal system in 2009.  And what's on here is only that



             25    number that was done by the Board.
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              1                So instead of 6500 it should say something



              2    more like 20,000, of which roughly two-thirds was IGWA.



              3           MR. MAY:  Director, I would object to all of



              4    these exhibits on the basis both of foundation as well



              5    as relevance.



              6           THE HEARING OFFICER:  I'll overrule the



              7    objection.  But again, my statement is the same as it



              8    was before.  It's difficult for me, through these



              9    exhibits, to determine -- other than Board recharge, as



             10    I look at 1093 -- who was actually conducting the other



             11    recharge.  So I think it has a lesser value or



             12    diminished value as a result.  So it goes to the weight



             13    of the worth of the exhibit, Mr. May.  So it's --



             14           MR. MAY:  And then, Director, we --



             15           THE HEARING OFFICER:  Do you have any



             16    objections, Mr. Lemmon?



             17           MR. LEMMON:  I would just have a question.



             18



             19                     VOIR DIRE EXAMINATION



             20    BY MR. LEMMON:



             21           Q.   And that would be on the 2009 IGWA recharge



             22    that you just suggested happened.



             23                Would you know which site that was



             24    recharged to, where that credit came from?  Might that



             25    have been from the recharge at the Sandy Pond?
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              1           A.   I can't tell you what part of this went



              2    into the Sandy Pond in 2009.  This would have been the



              3    diversion at Milner for recharge.  And it would have



              4    been distributed through the canal system into recharge



              5    facilities potentially or may have all been done at --



              6    there's a recharge at Lake Walcott -- or not Lake



              7    Walcott.



              8           Q.   Wilson Lake?



              9           A.   Wilson Lake, yes, also.  So this is just a



             10    measure of what was diverted at Milner for recharge.



             11    This would be rental water.



             12           Q.   So those figures would have been provided



             13    by North Side Canal Company?



             14           A.   Potentially provided to Mr. Quinn by North



             15    Side.



             16           MS. LEMMON:  Okay.  That's all the questions I



             17    have for now.



             18           THE HEARING OFFICER:  Okay.  The documents are



             19    received into evidence, with the qualification



             20    regarding the weight of the exhibit and its worth.



             21           MR. HAEMMERLE:  Director, was that 1090 through



             22    1094?



             23           THE HEARING OFFICER:  Yes.  Sorry.



             24           MR. HAEMMERLE:  Thank you.



             25                (Exhibits 1090-1092 and 1094 received.)
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              1           MR. TJ BUDGE:  Director, we freely acknowledge



              2    that we don't have an exhibit specifying who



              3    contributed what.  That's not due to a lack of effort.



              4    The Water Resource Board keeps all of that data.



              5                You'll recall we did put into evidence one



              6    transmittal letter we were able to obtain conveying



              7    money to the Water Board.  But unfortunately,



              8    Mr. Quinn, who kept all this data, we understand is no



              9    longer either working there or in charge of this



             10    program.  And the Water Board, in the time constraints



             11    for this hearing, was unable to provide an accounting



             12    of the exact recharge done by private contributor.



             13                So we understand the concern, and it's one



             14    we share.  And it's -- you know, we would have loved to



             15    have that exhibit prepared, but that's not one that was



             16    available within this time constraint.



             17           THE HEARING OFFICER:  Okay.



             18           MR. MAY:  I would object to the statement, I



             19    guess, as I question the standard.



             20



             21                 CONTINUED DIRECT EXAMINATION



             22    BY MR. TJ BUDGE:



             23           Q.   Dr. Brendecke, recognizing --



             24           THE HEARING OFFICER:  Well, I'll let it in.



             25                Go ahead.
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              1           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke,



              2    recognizing that we aren't able to pinpoint who



              3    contributed to each recharge project, have you made an



              4    attempt just to take the recharges performed on a whole



              5    and determine whether it had any material impact on



              6    flows at Rangen?



              7           A.   Yes.



              8           Q.   And if you'll turn to Exhibit 1095.



              9           A.   It's not in this folder.



             10           Q.   I'm going to hand you a looseleaf copy.



             11    This exhibit was printed after that binder was put



             12    together.  It just didn't make it into the binder.



             13                Director, I'll give you a copy as well.



             14           THE HEARING OFFICER:  Thank you.



             15                (Exhibit 1095 marked.)



             16           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, do you



             17    recognize this document?



             18           A.   Yes.



             19           Q.   Is this a document you created?



             20           A.   Yes.



             21           Q.   I see it's labeled "Estimated benefit to



             22    Curren Tunnel for mitigation activities."  And the top



             23    section of it, anyways, relates to recharge through



             24    what's identified American Falls, Big Wood, North Side,



             25    and Southwest.
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              1                Are those referring to the canal companies



              2    we've been discussing:  American Falls Reservoir



              3    District No. 2, Big Wood Canal Company, North Side



              4    Canal Company, and then Southwest Irrigation District?



              5           A.   Yes.



              6           Q.   And what do these figures for recharge for



              7    the years 2005 to 2013, what do those figures show and



              8    where did they come from?



              9           A.   These are meant to be a very



             10    reconnaissance-level estimate, mainly to just get sort



             11    of an order of magnitude idea of what the potential



             12    benefits might be at Rangen from all of the recharge



             13    activities that have gone on.



             14           Q.   And --



             15           A.   And the -- okay.  Go ahead.



             16           Q.   I apologize.  These were generated by



             17    running the Eastern Snake Plain Aquifer model?



             18           A.   Yes.  Well, actually, we used the



             19    steady-state response functions from the ESPAM-2.1.



             20           Q.   Okay.  And do these figures reflect the



             21    total modeled benefit to the Rangen cell, or the



             22    63 percent portion that's attributed to the Curren



             23    Tunnel?



             24           A.   These would reflect the 63 percent portion.



             25           Q.   You explained that this was kind of a
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              1    reconnaissance-level evaluation.



              2                Could you elaborate on that.



              3           A.   Well, to get a precise evaluation of the



              4    benefit of any particular recharge activity requires



              5    knowing exactly how much water was put into which model



              6    cell and in which month.  And then we could actually



              7    run the model and determine what the benefit is.



              8                This is a very gross estimate, just based



              9    on the total recharge diversions from Milner



             10    distributed over the canal systems --



             11           Q.   Okay.



             12           A.   -- and then calculated on a steady-state



             13    basis.



             14           Q.   Is there a reason you didn't do the final



             15    or complete model run that you just referred to could



             16    be done?



             17           A.   Just there was not time.



             18           Q.   If the Department -- if Department



             19    personnel were to take the recharge data from the



             20    spreadsheets that we've just admitted into evidence,



             21    could they perform a model run to more accurately



             22    calculate the effects on the Curren Tunnel?



             23           A.   Yes.



             24           Q.   Okay.  Let's shift gears just a little bit.



             25    You also mentioned that -- or pointed out that
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              1    Ms. Sukow's calculation of mitigation activities did



              2    not include recharge through the Sandy Pond.  And,



              3    Dr. Brendecke, you were here during prior testimony



              4    about recharge occurring through the Sandy Pond.



              5                Do you have any reason to believe from your



              6    evaluation of IGWA's mitigation plan that recharge is



              7    occurring through the Sandy Ponds?



              8           A.   Yeah, I believe that there is recharge that



              9    occurs there.



             10           Q.   What leads you to that belief?



             11           A.   The magnitude of the discharges into the



             12    Sandy Ponds.



             13           Q.   Have you reviewed the North Side --



             14           A.   I visited the Sandy Ponds myself.



             15           Q.   Okay.  You've seen them in person?



             16           A.   Yes.



             17           Q.   Have you reviewed the North Side Canal



             18    Company data of discharges into the Sandy Ponds?



             19           A.   Yes.



             20           Q.   Could you please turn to Exhibits 1032 and



             21    1033.



             22                Director, I'll note that Exhibit 1022 is --



             23    was a deposition exhibit in Mr. Hansten's deposition,



             24    as was Exhibit 1033.  They've been admitted into the



             25    record by stipulation and reflect the North Side Canal
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              1    Company diversions to the Sandy Pond.



              2                Dr. Brendecke, have you reviewed these



              3    exhibits?



              4           A.   Yes.



              5           MR. MAY:  Can I interrupt just for a second, TJ.



              6    I think you said 1032 the first time and 1022 the



              7    second time, unless I misheard.



              8           MR. TJ BUDGE:  Yeah.  We're referring to



              9    Exhibits 1032 and 1033.



             10           Q.   Have you seen these documents?



             11           A.   Yes.



             12           Q.   And you understand that these reflect North



             13    Side diversions into the Sandy Ponds?



             14           A.   Yes.



             15           Q.   And you mentioned that this diversion data



             16    leads you to believe there's recharge occurring in



             17    those ponds.



             18                Could you elaborate upon that.



             19           A.   Well, if you look at just, for example, the



             20    first table in Table 1 in 1032, you'll see that there



             21    are many days when the average flow into the ponds is



             22    in the neighborhood of 30 to 40 cfs.



             23                And we have heard testimony that diversions



             24    from the Sandy Pipeline are maybe on the order of 6 to



             25    8 cfs, that there's little or no spill from the Sandy
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              1    Ponds into the old wasteway down into the river.  So



              2    the rest of this water has to either evaporate or go



              3    into the ground.



              4           Q.   Have you attempted to determine whether



              5    recharge that occurs in the Sandy Ponds would have any



              6    impact on the flows at Rangen?



              7           A.   Yes.  Again, I did -- again, it is meant to



              8    be an order of magnitude estimate.  I just put these



              9    Sandy Pond deliveries into the same analysis, as for



             10    these other recharge activities, and calculated the



             11    benefit to the Curren Tunnel.



             12           Q.   Okay.  It looks like you're looking at



             13    Exhibit 1095.



             14           A.   Yes.



             15           Q.   And there is a portion of that exhibit that



             16    says "Sandy Ponds."  And it's got figures for 2005



             17    through 2013.



             18                So explain again what these figures



             19    represent.



             20           A.   These would be the steady-state flow



             21    increases at the Curren Tunnel from the recharge



             22    amounts that -- the deliveries that occurred into the



             23    Sandy Pond without regard to other diversions and



             24    deliveries from the Sandy Pond.



             25           Q.   So were these gleaned, then, from taking
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              1    the North Side Canal Company diversions to the Sandy



              2    Pond and then treating those as how to present a



              3    recharge in the ponds?



              4           A.   Yes.  I just assumed they all became



              5    recharge.  I was just trying to get a rough idea --



              6           Q.   Okay.  And --



              7           A.   -- if it's a negligible number or not.



              8           Q.   And what would the Department need to do to



              9    have an accurate calculation or a more accurate



             10    calculation of the effects of recharge in the Sandy



             11    Ponds on the Curren Tunnel?



             12           A.   They'd have to account for the deliveries



             13    from the Sandy Ponds and evaporation from the Sandy



             14    Ponds.  Those are the other two ways water can get out,



             15    besides seeping into the aquifer.



             16           MR. TJ BUDGE:  Okay.  I would offer Exhibit 1095



             17    into evidence.



             18           THE HEARING OFFICER:  Mr. May.



             19           MR. MAY:  I would object on the basis of



             20    foundation.  Also relevance, but foundation.  There's



             21    simply no -- there's no foundation that's been laid as



             22    to where the numbers came from, for instance, in that



             23    upper portion of the table.



             24                And I guess maybe -- can I ask a couple of



             25    questions in aid of an objection as well?
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              1           THE HEARING OFFICER:  Yes.



              2



              3                     VOIR DIRE EXAMINATION



              4    BY MR. MAY:



              5           Q.   Dr. Brendecke, following up on something



              6    that Mr. Lemmon asked you earlier, you indicated that



              7    at least for a portion of the North Side deliveries



              8    that we were looking at at that previous exhibit you



              9    didn't know whether you could distinguish between those



             10    North Side numbers and the Sandy Pond.



             11                Is there duplication here between the Sandy



             12    Pond and North Side?



             13           A.   The numbers under "North Side" at the top



             14    of the table are based on the headgate diversions of



             15    recharge water at Milner.



             16           Q.   So is this -- Dr. Brendecke, is this



             17    incidental recharge of some kind, as opposed to



             18    specific recharge?



             19           A.   Which?



             20           Q.   The numbers that you've got on



             21    Exhibit 1095.



             22           A.   No.  The numbers from the top part of the



             23    table are all from managed recharge activities.



             24           Q.   Okay.  And earlier in response to a



             25    question from Mr. Lemmon, you had indicated that with
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              1    regard to some specific quantities of water, managed



              2    recharge that you were accounting for under North Side,



              3    Mr. Lemmon asked you whether or not those were the same



              4    water that went into the Sandy Pipeline.



              5                And so I'm wondering if you've got



              6    duplication potentially here between North Side and



              7    Sandy Ponds.



              8           A.   The -- well, it's given that the managed



              9    recharge by North Side is undertaken at a time when the



             10    goal was to get all of it into the aquifer.  I'd be



             11    surprised if any of those diversions showed up as waste



             12    spills into the Sandy Pond.



             13           Q.   But you don't know?



             14           A.   But I can't say that it's completely



             15    impossible.  I think it would be highly unlikely.



             16           Q.   What is the relationship between the



             17    numbers that you've got here across the top and the



             18    table that we've previously looked at, which is



             19    Exhibit, I believe, 1091, if any?



             20           A.   1091 is the -- sort of the recharge inputs.



             21    And this table is sort of the recharge outputs, if you



             22    want to think of it that way.



             23           Q.   So when we're looking at this table versus



             24    1091 --



             25           MR. TJ BUDGE:  Director, I need to interrupt.
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              1                This is a questioning in aid of an



              2    objection that certainly appears to be



              3    cross-examination of the witness.  If there's an



              4    objection to the foundation for Exhibit 1095, he can



              5    certainly inquire in that regard.  But it seems that



              6    we're into cross-examination here.



              7           MR. MAY:  Can I respond, Director, at all?



              8           THE HEARING OFFICER:  Sure.



              9           MR. MAY:  I guess I would just say, then, that



             10    my basis is lack of foundation.  There's no showing



             11    really as to how this was created, and there's been no



             12    showing that this was related to IGWA.  It's not IGWA



             13    water, based on the previous table that we looked at.



             14           THE HEARING OFFICER:  Okay.  Give me just a



             15    minute.



             16                Okay.  Well, based on Dr. Brendecke's



             17    testimony about the general nature of this estimated



             18    benefit, lack of evidence about what technical rigor



             19    went into this analysis, and in fact lack of individual



             20    information about the individual components, and



             21    particularly about Sandy Ponds, which essentially



             22    assumes that all water in the Sandy Ponds was recharged



             23    and describes a benefit for it, the value of this



             24    exhibit is less than the confusion that it causes.



             25                And I'll exclude this from evidence,
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              1    Mr. Budge.  I don't think it has any value.



              2           MR. TJ BUDGE:  Director, may I ask --



              3           THE HEARING OFFICER:  And I think it's



              4    misleading.  I think all of those things.  Okay.



              5           MR. TJ BUDGE:  May I ask a few more questions?



              6           THE HEARING OFFICER:  Of Mr. Brendecke?



              7           MR. TJ BUDGE:  Yeah.



              8           THE HEARING OFFICER:  Sure.



              9           MR. TJ BUDGE:  I'd like to make an offer of



             10    proof.



             11           THE HEARING OFFICER:  That would be fine.



             12



             13                 CONTINUED DIRECT EXAMINATION



             14    BY MR. TJ BUDGE:



             15           Q.   Dr. Brendecke, we've previously reviewed



             16    Exhibits 1090, 1092, and 1094.  These were spreadsheets



             17    that you obtained from the Department of Water



             18    Resources or the Water Resource Board --



             19           A.   Yes.



             20           Q.   -- of the recharge activities accounted for



             21    by the State.



             22           A.   Yes.



             23           Q.   As far as you know, does the State keep an



             24    accurate accounting of the recharge activities that it



             25    performs?
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              1           A.   I believe so, yes.



              2           Q.   Did you take the State's recharge data and



              3    run that through the model to determine the effect of



              4    recharge on flows at the Curren Tunnel?



              5           A.   Yes.



              6           Q.   And does Exhibit 1095, the top portion



              7    relating to recharge, does that reflect the modeled



              8    benefits to the Curren Tunnel, recognizing that time



              9    constraints prevented you from spatially identifying



             10    each cell the recharge actually occurred?



             11           MR. MAY:  Mr. Director, I'm assuming that my



             12    previous objection still stands to this?



             13           MR. TJ BUDGE:  Sure.  I'm making an offer of



             14    proof.



             15           MR. MAY:  Okay.



             16           MR. TJ BUDGE:  And when I'm done, you can raise



             17    your objection again.



             18           THE HEARING OFFICER:  Sure, Mr. May.



             19                Go ahead, Mr. Budge.



             20           Q.   (BY MR. TJ BUDGE):  Does Exhibit 1095, the



             21    top portion relating to recharge, does that reflect



             22    your taking the State's recharge data, plugging it into



             23    the model, and calculating the accrual to the Curren



             24    Tunnel?



             25           A.   Yes.
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              1           Q.   And you explained forthrightly that you did



              2    not have the data on each cell the recharge occurred,



              3    and so you were required to make an assumption that it



              4    was just spatially distributed equally; is that right?



              5           A.   I believe I said that, yes.  That's what I



              6    did.



              7           MR. TJ BUDGE:  Director, I'd initially offer the



              8    top portion of Exhibit 1095 as an accurate model



              9    calculation of the effects of recharge that has in fact



             10    occurred on the Curren Tunnel.  I don't think there's



             11    any confusion in what's happened.  And we've



             12    acknowledged and not tried to hide the fact that we've



             13    had to assume equal spatial distribution.



             14           MR. MAY:  Director?



             15           THE HEARING OFFICER:  Mr. May.



             16           MR. MAY:  I would have the same basic objection.



             17    I do have one further question, if I can, here as a



             18    clarification.



             19           THE HEARING OFFICER:  Okay.  One question.



             20



             21                     VOIR DIRE EXAMINATION



             22    BY MR. MAY:



             23           Q.   Dr. Brendecke, you indicated in response to



             24    a question from Mr. Budge just now that you had run the



             25    numbers in the upper table through the model.  I
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              1    thought earlier you said that you were basing this upon



              2    response functions.



              3           A.   Yes.  I used the response functions for the



              4    steady-state model.  It would be the same result.



              5           MR. MAY:  I would renew my objection, Director.



              6           THE HEARING OFFICER:  Okay.  Mr. Budge, I'll



              7    revise my ruling.  I will accept the first portion of



              8    1095 into the record, but also state that because of



              9    the general nature of the model simulation that it --



             10    the product has diminished both in the general way in



             11    which the model was run, but also in the amalgamation



             12    of all of the numbers together that were diverted.  It



             13    has diminished value to me as a fact finder.  So I'll



             14    accept the top numbers.  But I'll still reject the



             15    bottom.



             16                Now, if you want to pursue an offer of



             17    proof relating to the Sandy Ponds, I'm willing to hear



             18    it.



             19           MR. TJ BUDGE:  Yes, I will do that, and I



             20    appreciate that opportunity.  I will point out that



             21    that -- well, I'll move on to the Sandy Ponds.



             22           THE HEARING OFFICER:  Okay.



             23                (Exhibit 1095 received.)



             24    ///



             25    ///
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              1                 CONTINUED DIRECT EXAMINATION



              2    BY MR. TJ BUDGE:



              3           Q.   Before I get to the Sandy Ponds,



              4    Dr. Brendecke, you testified that because of the time



              5    constraints in the short time frame preparing for this



              6    hearing you were unable to perhaps do the perfect model



              7    analysis where you gathered the data for where the



              8    recharge occurred.



              9                Could the Department, as the keeper of this



             10    data, do they have the data and the capability to run



             11    the model to have perhaps what you would characterize



             12    as a more accurate evaluation of the effects of



             13    recharge?



             14           A.   I believe so.



             15           Q.   And I'll note, Director, there are legal



             16    issues as to how much credit people get and private



             17    funding of that nature.  We recognize that.



             18                Let me ask again about the Sandy Pond, just



             19    to clarify.



             20                You're not representing -- it's not your



             21    testimony that the Sandy Ponds figure shown on



             22    Exhibit 1095, you're not testifying that those are in



             23    fact the accrued benefit to the Curren Tunnel, are you?



             24           A.   No.



             25           Q.   Did I understand your testimony correctly
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              1    that you're pointing out that recharge that occurs in



              2    the Sandy Ponds does in fact affect water flows from



              3    the tunnel?



              4           A.   Yes.  Based on the model, it does.



              5           Q.   And your testimony was that given time



              6    constraints you were unable to perhaps do the full



              7    analysis that you would have liked, but that that could



              8    be done by the Department by deducting the diversions



              9    through the Sandy Pipe and evaporation and the other



             10    diversion by Mr. Morris; is that right?



             11           A.   Yes.



             12           Q.   So you're not purporting that 1095 is in



             13    fact the benefit to the Curren Tunnel, your testimony



             14    is that this is representative that there is benefit



             15    and that some further analysis could be done by the



             16    Department to more accurately determine that benefit?



             17           MR. MAY:  Objection.



             18           THE WITNESS:  That's correct.



             19           MR. MAY:  I tried to hold off on this for a



             20    while.  But it's leading, Director.



             21           MR. TJ BUDGE:  With those qualifications --



             22           THE HEARING OFFICER:  Just a moment, Mr. Budge.



             23                I'll allow the testimony in.  But,



             24    Mr. Budge, you are leading the witness.



             25           MR. TJ BUDGE:  With those qualifications and
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              1    clarifications, Director, I would offer the bottom



              2    portion of Exhibit 1095 referring to the Sandy Ponds.



              3           THE HEARING OFFICER:  And I won't change my



              4    ruling related to the admission of the conclusions by



              5    Dr. Brendecke related to recharge into the Sandy Ponds.



              6    Whether the Department can conduct the analysis or not,



              7    this particular analysis is inaccurate enough that the



              8    value of having it in the record is not worth it based



              9    on the confusion that having the numbers in the record



             10    would cause.



             11           MR. TJ BUDGE:  Fair enough.



             12           THE HEARING OFFICER:  I'm not allowing it into



             13    the record.



             14           MR. TJ BUDGE:  As a matter of housekeeping, we



             15    will need to strike that portion of the exhibit.  It



             16    can be redacted electronically or manual, whichever you



             17    prefer here.



             18           THE HEARING OFFICER:  Well, the other



             19    alternative, I guess, Mr. Budge, I don't necessarily



             20    want to make your case, but you did talk about making



             21    an offer of proof.  And I suppose it could be -- remain



             22    in the record just as you had suggested, but with the



             23    ruling that it is not part of the record, even though



             24    it remains as within the documents.



             25           MR. TJ BUDGE:  Okay.  That would be our
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              1    preference, recognizing that it's not part of the



              2    evidence you'll rely on in your decision.



              3           THE HEARING OFFICER:  Mr. May.



              4           MR. MAY:  I don't have anything beyond just to



              5    renew our objection that there's just no foundation



              6    that this is even IGWA water.  I mean it's a vast



              7    departure to even consider water that's not owned by



              8    IGWA.  And beyond that, I don't have anything to add.



              9           THE HEARING OFFICER:  You understand, though,



             10    that as the fact finder I will not consider this



             11    information in reaching a decision.



             12           MR. MAY:  I do.



             13           THE HEARING OFFICER:  Okay.  Mr. Lemmon,



             14    anything further?



             15           MR. LEMMON:  Yeah, I would agree with what



             16    you've proposed.



             17           THE HEARING OFFICER:  Okay.  All right.  Thank



             18    you.



             19                Mr. Budge.



             20           MR. TJ BUDGE:  Sure.  Thank you, Director.



             21           Q.   Dr. Brendecke, could you turn to



             22    Exhibit 1088.



             23                Am I correct in understanding this is a map



             24    that you created?



             25           A.   Yes.
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              1           Q.   And what does it depict?



              2           A.   It shows, with the aerial photo background,



              3    the area around Rangen and the Sandy Ponds.  And



              4    printed on that are steady-state response functions for



              5    the model cells in that area.  There's a white box



              6    around the cell that contains Rangen and an oval around



              7    the cells in the area of the Sandy Ponds.



              8           Q.   And the Curren Tunnel is located in what's



              9    identified as the Rangen model cell?



             10           A.   Yes.



             11           Q.   So essentially this shows the spatial



             12    relationship or the proximity between the ponds and the



             13    Rangen model cell; is that correct?



             14           A.   That's correct.  A portion of the ponds are



             15    in the cell immediately adjacent to Rangen, and a



             16    portion of the ponds are in the next further southeast



             17    cell.



             18           Q.   Okay.  And then the -- this also depicts



             19    the Great Rift trim line, I understand.



             20                Is that the yellow line?



             21           A.   Yes.  But it's the edge of the model here,



             22    too, basically.



             23           MR. TJ BUDGE:  Okay.  I'd offer Exhibit 1088.



             24           MR. MAY:  Director, I would object on the basis



             25    of relevance.  It seems like this is tending to go
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              1    towards the last exhibit that we have.  And again,



              2    there's simply no basis for any credit for water that



              3    IGWA does not own, and there's been no evidence that



              4    they own any water related to the Sandy Ponds other



              5    than 14 shares.



              6           THE HEARING OFFICER:  You're not questioning the



              7    accuracy of any of the information on the map, are you,



              8    Mr. May?



              9           MR. MAY:  I don't have any basis for an



             10    objection based on the accuracy of the map and the



             11    locations of things, no.



             12           THE HEARING OFFICER:  It doesn't portend to



             13    state anything other than the information on the map.



             14           MR. MAY:  Right.  Which is why the objection is



             15    based upon its relevance, without some kind of



             16    explanation what that would be.



             17           THE HEARING OFFICER:  Well, maybe foundational.



             18                Mr. Lemmon, do you have any objections to



             19    its submission?



             20           MR. LEMMON:  No.



             21           THE HEARING OFFICER:  Okay.  The document marked



             22    as Exhibit 1088 is received into evidence.



             23                (Exhibit 1088 received.)



             24           MR. MAY:  I'm sorry Director, I missed it.



             25                Did you say it was admitted?
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              1           THE HEARING OFFICER:  It is received, yes.



              2           MR. MAY:  Okay.  Sorry about that.



              3           MR. HAEMMERLE:  Which one was that again?



              4           THE HEARING OFFICER:  1088.



              5                Is that right, TJ?



              6           MR. TJ BUDGE:  That's correct.



              7           MR. HAEMMERLE:  1098?



              8           MR. TJ BUDGE:  1088.



              9           THE HEARING OFFICER:  1088.



             10           MR. HAEMMERLE:  Okay.  Sorry.



             11           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, I'd like



             12    to turn to the Sandy Pipe, which there was a



             13    considerable amount of discussion about this morning.



             14                Are you familiar with the Sandy Pipe?



             15           A.   Yes.



             16           Q.   While you've got your exhibits there,



             17    please turn to 1081.  You'll see a map there that has



             18    the AMEC logo on it.



             19                Is this a map that you created?



             20           A.   Yes.



             21           Q.   And there's a depiction of the Sandy



             22    Pipeline.



             23                Does that roughly approximate your



             24    understanding of the location of the pipe?



             25           A.   Yes, it's relatively accurate.
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              1           Q.   And I see the Sandy Ponds identified on



              2    that map as well.



              3           A.   Yes.



              4           Q.   And I suppose the advantage of this map



              5    over the map provided by Mr. Morris is that we do have



              6    real clear quarter-section lines?



              7           A.   Yes.



              8           MR. TJ BUDGE:  I would offer Exhibit 1081 into



              9    evidence.



             10           THE HEARING OFFICER:  Mr. May?



             11           MR. MAY:  No objection.



             12           THE HEARING OFFICER:  Mr. Lemmon?



             13           MR. LEMMON:  No objection.



             14           THE HEARING OFFICER:  Okay.  The document marked



             15    as Exhibit 1081 is received into evidence.



             16                (Exhibit 1081 received.)



             17           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, there's



             18    been considerable testimony about how the Sandy Pipe



             19    benefits Rangen.  And I'm not going to belabor that



             20    issue here.  But I did think, given your expertise in



             21    water rights analysis, that it may be helpful for you



             22    to provide a brief explanation of how that benefit



             23    would be calculated.



             24           A.   The -- one of the primary purposes, at



             25    least of the Sandy Pipeline in my understanding, is to
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              1    deliver water to users that would otherwise divert



              2    discharge from the Curren Tunnel under rights that are



              3    senior to Rangen.  And so the pipeline permits delivery



              4    of water to those senior users so that they don't have



              5    to divert discharge from the tunnel.  And that water



              6    can then be made available to Rangen.



              7           Q.   In Idaho we have a term we refer to as an



              8    exchange of water.



              9                Is that one you're familiar with?



             10           A.   Yes.



             11           Q.   And my understanding of an exchange is that



             12    you take water from one source in exchange for another.



             13                Is that essentially what the Sandy Pipe



             14    allows?



             15           A.   Yes.



             16           Q.   And so in trying to determine the amount of



             17    that -- of the water exchanged or the potential



             18    mitigation credit, how would that be done?



             19           A.   Well, you basically have to know what the



             20    senior users would have diverted from the tunnel but



             21    for the pipeline.  So it would be limited to the amount



             22    of their water rights and the amount of flow in the



             23    tunnel, and the amount of water that they used from the



             24    pipeline, the smaller of those things.



             25           Q.   Okay.  Let's see if I understand you
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              1    correctly.



              2                The credit to juniors, as regards the Sandy



              3    Pipe, cannot exceed the total discharge from the



              4    tunnel?



              5           A.   Right.



              6           Q.   And it cannot exceed the amount of water



              7    authorized under the senior water rights from the



              8    tunnel?



              9           A.   Right.



             10           Q.   And it cannot exceed the amount of water



             11    used to irrigate from the Sandy Pipe?



             12           A.   Right.



             13           Q.   And those, then, would form the sideboards



             14    of the credit calculation?



             15           A.   Yes.



             16           Q.   Are you familiar with the measuring devices



             17    currently in place to do those types of calculations?



             18           A.   Generally, yes.



             19           Q.   What devices are you aware of?



             20           A.   There's a meter inside the Curren Tunnel



             21    that measures flows in the corrugated pipe that are not



             22    carried in the white PVC pipe that lies at the bottom



             23    of the corrugated pipe.  There's not a meter on the PVC



             24    pipe.  So we don't really have a consistent and



             25    reliable measurement of the total water coming out of
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              1    the tunnel.



              2                There's a measurement -- my understanding,



              3    there's a measurement of what goes into the Sandy



              4    Pipeline, but not a measurement of what's taken out at



              5    various locations or discharged into the Curren Ditch.



              6    So there's a need for some additional measuring devices



              7    to make this work.



              8           Q.   Am I understanding your testimony to be,



              9    then, that the -- there needs to be -- in your opinion,



             10    there should be some measurement of the water that's



             11    diverted through the white pipe?



             12           A.   Yes.



             13           Q.   And also the discharge from the Sandy Pipe?



             14           A.   Well, if we knew what was being discharged



             15    from the Sandy Pipe, then we could ensure ourselves



             16    that the water rights at the Curren Tunnel were not out



             17    of priority because of diversions, water rights in the



             18    Curren Ditch.



             19           Q.   All right.  And I think this refers to



             20    Mr. Erwin's testimony that there needs to be at least



             21    15 second-feet in the Curren Ditch to avoid a priority



             22    call against the Curren Tunnel irrigation rights.



             23           A.   Yes.  Right now the measurement point in



             24    the Curren Ditch is upstream of where the pipeline



             25    discharges into the ditch.
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              1           Q.   Okay.  And so when Mr. Erwin provided data,



              2    the Curren Ditch measurements, it did not account for



              3    any water that may have been entering the ditch from



              4    the Sandy Pipe?



              5           A.   That's right.



              6           Q.   Okay.  I don't have any further questions



              7    regarding the Sandy Pipe and how that mitigation credit



              8    would be calculated.  Let's turn next in the mitigation



              9    plan to the portion referring to the assignment of



             10    water right 36-16976.



             11                Have you reviewed this portion of the



             12    mitigation plan, Dr. Brendecke?



             13           A.   Yes.



             14           Q.   Are you familiar with the water right



             15    application that the districts had filed, No. 36-16976?



             16           A.   Yes.



             17           Q.   What's your understanding of how the



             18    assignment of this water right would benefit Rangen as



             19    far as deliveries of water?



             20           A.   It would make available to Rangen the water



             21    that is presently available at this point of diversion.



             22           Q.   Are you familiar with the Rangen facility?



             23           A.   Yes.



             24           Q.   Have you visited it?



             25           A.   Yes, on a couple of occasions.
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              1           Q.   Okay.  Which of the Rangen fish-rearing



              2    facilities is this water available to?



              3           A.   The large raceways and the CTR raceways.



              4    It's available to all the raceways if they wanted to



              5    pump it from the creek, but it's available by gravity



              6    to the large raceways and the CTR.



              7           Q.   Okay.  So if this water right were assigned



              8    to Rangen, they could immediately take water into the



              9    large and CTR raceways by gravity flow?



             10           A.   Yes.



             11           MR. MAY:  Objection.  Lack of foundation.  This



             12    water right has not been granted.  There's no



             13    foundation with regard to what this water right is or



             14    would be.



             15           THE HEARING OFFICER:  It's foundational.



             16    Overruled.



             17           Q.   (BY MR. TJ BUDGE):  And you mentioned that



             18    if they wanted to use this water in the small raceways



             19    that would require some type of pumping station?



             20           A.   Yes.



             21           Q.   And explain why that would require some



             22    pumping.



             23           A.   The small raceways are at a higher



             24    elevation than the creek at this point.



             25           Q.   From an engineering standpoint, would it be
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              1    difficult to pump water from Billingsley Creek to the



              2    small raceways?



              3           A.   No.



              4           Q.   If you'll turn to Exhibit 1051.



              5    Dr. Brendecke, this is a memo to you from a Coleman



              6    Miller.



              7                Who is Mr. Miller?



              8           A.   He's an employee of AMEC.



              9           Q.   And when was this memo generated?  I see it



             10    dated December 3rd, 2012.  Could you provide some



             11    background for this memo, why it was generated.



             12           A.   This was generated in preparation for



             13    the -- the hearing, the previous hearing.  I've lost



             14    track of when that was.  I guess it was last May.



             15           Q.   What does this memo explain?



             16           A.   It's basically a reconnaissance-level



             17    assessment of what would be required to pump water from



             18    Billingsley Creek into the small raceways in order to



             19    make sure those raceways had an adequate supply to



             20    fully function.



             21           Q.   Okay.  And if I look at these bullets under



             22    the design assumptions, the fourth bullet explains that



             23    the bottom of the streambed is approximately 10 feet



             24    below the small raceway elevation.



             25                Is that your understanding of the amount of
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              1    lift that would be required to pump water into the



              2    small raceways?



              3           A.   Well, the lift is a function of the



              4    elevation difference and the energy loss in the



              5    pipeline from moving water through it.  So the total



              6    lift is the dynamic head that's shown in this table



              7    down here.



              8           Q.   And if you'll turn to Exhibit 1052 on the



              9    next page.  I see some design labeled "Small raceway



             10    pump station conceptual design."



             11                Was this also prepared by Mr. Miller?



             12           A.   Yes.



             13           Q.   Was it prepared in conjunction with his



             14    memo to you --



             15           A.   Yes.



             16           Q.   -- that you just mentioned?



             17           A.   Yes.



             18           Q.   And just explain briefly what is shown on



             19    Exhibit 1052.



             20           A.   It's -- it shows on the -- the photograph



             21    shows -- is an aerial photo of the area of Billingsley



             22    Creek at the head end of the Rangen hatchery.  The two



             23    small, black boxes shown, one is labeled "Existing



             24    diversion," and that's the one that goes to the large



             25    raceways and the CTR.

                                                                 476





              1                And then right across on the opposite side



              2    of the creek is a small box that would represent the



              3    pump station that's conceptualized here and a pipeline



              4    going to the left where there's a box drawn around the



              5    small raceways.



              6           Q.   From an engineering standpoint, how



              7    difficult would it be to implement a pump station of



              8    this nature?



              9           A.   I don't think it would be difficult at all.



             10    This is a pretty small pump station.



             11           Q.   Is this something that Rangen could have



             12    done in the past had they decided they wanted to pump



             13    water from the creek to the small raceways?



             14           A.   I would certainly think so.



             15           Q.   So is it fair to say your testimony is that



             16    Rangen could use water immediately out of Billingsley



             17    Creek, either through the Bridge Diversion to the large



             18    and CTR raceways, or if they desired to pump in the



             19    small raceways they could do that in relatively short



             20    order?



             21           A.   I believe so, yes.



             22           Q.   Do you know whether there's water in



             23    Billingsley Creek to be pumped to the small raceways or



             24    delivered to the large and CTR raceways?



             25           A.   It certainly seems that way.  The USGS
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              1    records for flows in the creek downstream of Rangen are



              2    substantially higher than the measured flows from the



              3    tunnel.



              4           Q.   How far downstream?



              5           A.   That would be just downstream of the CTR



              6    raceways.



              7           Q.   Okay.  You're referring, then, to the



              8    measurements that there was a lot of testimony about at



              9    the prior delivery call hearing?



             10           A.   Yes.  Rangen also measures discharge from



             11    the CTR raceways and over a small weir on Billingsley



             12    Creek.  And those numbers also show that there's a lot



             13    more water there than what comes out of the tunnel.



             14           Q.   Okay.  And we might just real briefly turn



             15    to Exhibit 1026.



             16           MR. HAEMMERLE:  Excuse me, TJ.  What was that



             17    again?



             18           MR. TJ BUDGE:  1026.



             19                And I would offer Exhibits 1051 and 52 --



             20    1051 and 1052 into evidence.



             21           MR. MAY:  No objection.



             22           THE HEARING OFFICER:  Mr. Lemmon?



             23           MR. LEMMON:  No objection.



             24           THE HEARING OFFICER:  Documents marked as



             25    Exhibits 1051 and 1052 are received into evidence.
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              1                (Exhibits 1051 and 1052 received.)



              2           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, I see



              3    you've got before you Exhibit 1026.  And you may



              4    remember this morning Mr. Erwin testifying about these



              5    being measurements at the Curren Ditch.



              6                Are you familiar with the Curren Ditch?



              7           A.   Yes.



              8           Q.   What's the location of the Curren Ditch



              9    relative to Rangen?



             10           A.   It's downstream of Rangen, downstream of



             11    the CTR raceway discharge.



             12           Q.   Are there any diversions between the CTR



             13    discharge and the Curren Ditch diversion point?



             14           A.   Not that I could see when I was there.



             15           Q.   From a hydrologic standpoint, is it



             16    reasonable to assume, then, that there's at least in



             17    the Billingsley Creek the same amount or close to the



             18    same amount of water that's reflected in these Curren



             19    Ditch diversions?



             20           A.   Yes.



             21           Q.   Let me ask you about improving the Curren



             22    Tunnel, which is the next item, the next mitigation



             23    solution in IGWA's mitigation plan.  There was some



             24    testimony earlier today about just removing debris and



             25    rock and things like that from tunnels, and that that
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              1    may have some type of benefit.



              2                But I wanted to ask you, are there other



              3    ways of improving the tunnel that you're aware of that



              4    could also increase the amount of groundwater that



              5    discharges from the tunnel?



              6           A.   Well, the tunnel was created to access



              7    water from the aquifer.  I'm presuming if one deepened



              8    it or went farther into the aquifer, one could get



              9    additional water, or widened it, perhaps.



             10           Q.   Can you explain how deepening the tunnel or



             11    enlarging it or widening it would cause additional



             12    water to flow into the tunnel.



             13           A.   Well, a couple of different things could



             14    happen.  You might well intercept a flow path, a lava



             15    tube or a set of fractures that are carrying water.



             16    But more generally, you would be able to establish a



             17    steeper hydraulic gradient between the water table and



             18    the tunnel itself.  And that would draw more water.



             19           Q.   And what do you mean when you refer to a



             20    steeper hydraulic gradient?  What is that?



             21           A.   The slope of the -- groundwater moves



             22    because there's a hydraulic gradient, a slope to the



             23    water table.



             24                By putting the head of the tunnel farther



             25    into the aquifer, you would shorten the horizontal
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              1    distance between any given point in the aquifer and the



              2    tunnel itself, which is open-channel flow, so it's



              3    basically -- the tunnel outlet elevation is essentially



              4    equal.  It stays the same.  The tunnel is more or less



              5    horizontal.



              6                So you would create a steeper hydraulic



              7    gradient.  And that would cause more water to flow into



              8    the tunnel, given the same hydraulic conductivity.



              9           Q.   Okay.  This leads to the next question:  If



             10    the pumpers were to undertake an improvement of this



             11    nature to increase the amount of water available to



             12    Rangen, how could we figure out the extent of the



             13    benefit from deepening the tunnel or widening the



             14    tunnel?



             15           MR. MAY:  Objection on the basis of relevance to



             16    this.  I'm not sure I understand why IGWA is proposing



             17    or attempting to get credit with regard to projects



             18    that Rangen could do themselves if they were feasible.



             19           THE HEARING OFFICER:  Well, Mr. May, this is one



             20    of the nine listed proposals.  I dismissed two of them.



             21    And either constructing or improving a horizontal



             22    tunnel into the aquifer was one of those that I



             23    allowed -- that I stated I would allow testimony



             24    regarding.  And Dr. Brendecke is an expert, and



             25    Mr. Budge has posed a hypothetical set of facts to him.
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              1                So overruled.



              2           THE WITNESS:  You'll have to repeat the



              3    question.



              4           MR. TJ BUDGE:  Reporter, will you please read



              5    the question.



              6                (The record was read as follows:



              7                "QUESTION:  If the pumpers were to



              8           undertake an improvement of this nature to



              9           increase the amount of water available to



             10           Rangen, how could we figure out the extent of



             11           the benefit from deepening the tunnel or



             12           widening the tunnel?")



             13           THE WITNESS:  Short of actually doing it and



             14    measuring what you got compared to what was there



             15    before, probably the most expedient thing to do would



             16    be to try to do some sort of a small-scale model of



             17    that area, perhaps informed by a few boreholes to get a



             18    little bit better detail of the geology immediately



             19    upstream of the tunnel.  I believe Mr. Hinckley talked



             20    about such a small-scale model in his report.



             21           Q.   (BY MR. TJ BUDGE):  Could you turn to



             22    Exhibit 1062.  And once you find that, if you'll turn



             23    to the back.  There's a series of figures, and I'd like



             24    you to turn to Figure 12.



             25                You mentioned Mr. Hinckley discussing a
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              1    model of a tunnel and how you could, in this case,



              2    model -- create a model to try to determine the effect



              3    of extending or enlarging the tunnel.



              4                Does this Figure 12, the portion -- relate



              5    to the portion of Mr. Hinckley's report that you're



              6    referring to?



              7           A.   Yes.



              8           Q.   And can you explain further how a model of



              9    this nature could predict the effects of improving the



             10    Curren Tunnel, for example.



             11           A.   Well, I believe Mr. Hinckley's example was



             12    to demonstrate the effect of putting in the tunnel



             13    versus having just a surface outlet for the spring.



             14    And in this schematic the green -- there's a very



             15    small-scale model in this.



             16           MR. MAY:  Director, I'm going to object to this



             17    on the basis of lack of foundation.  He seems to be



             18    testifying as to what Mr. Hinckley might say if he were



             19    here.  Lack of foundation.



             20           THE HEARING OFFICER:  I guess my concern,



             21    Mr. Budge, is that we're referring to a report by



             22    Mr. Bern Hinckley.  And maybe I missed the reference by



             23    Dr. Brendecke to Hinckley himself in his present



             24    testimony.



             25                But is this particular document in
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              1    evidence?  Where are we --



              2           MR. TJ BUDGE:  This is a report that's in



              3    evidence in the prior delivery call case.  And what I



              4    asked Dr. Brendecke, as a hydrologist and modeler, if



              5    there's a way to model the effects of extending the



              6    tunnel, and he said "Yes, there is, for example," and



              7    he referred to Dr. -- or Mr. Hinckley's report.



              8                I certainly think it's common for engineers



              9    to review each other's work, and I don't see any



             10    problem in referring to another engineer's work on this



             11    subject.



             12           THE HEARING OFFICER:  Overruled.  I'll allow



             13    some exploration on the subject.



             14           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, are you



             15    familiar with the type of model that Mr. Hinckley was



             16    referring to in his report?



             17           A.   Yes.



             18           Q.   Can you explain how a model of that nature



             19    would work.



             20           A.   Well, it basically would simulate the flow



             21    emanating from these drain cells under the influence of



             22    a surrounding water table.  And the -- in his



             23    particular example that he was using, he was trying to



             24    illustrate the increase in flow that resulted from



             25    constructing the tunnel in the first place, that could
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              1    have resulted from constructing the tunnel in the first



              2    place.



              3           Q.   And am I correct in understanding that



              4    you're not necessarily -- you're using this graph,



              5    Figure 12, to illustrate the type of model that could



              6    also be created to extend the tunnel, which is what



              7    we're discussing in this case?



              8           A.   Yes.  And as an example, this line of red



              9    drain cells could be made longer or bifurcated into a



             10    network.



             11           Q.   And then that model could predict the



             12    effect of those changes by extending the tunnel or



             13    bifurcating it or creating a network?



             14           A.   Yeah.  You could get an estimate of what



             15    additional flow might be derived.



             16           Q.   Okay.  So if the pumpers were to decide to



             17    undertake this type of project, they could attempt to



             18    model it so they would have an idea of what kind of



             19    benefits could be expected and to determine whether the



             20    cost of such a project would justify those types of



             21    returns.



             22                Why haven't you already constructed that



             23    type of model and made that analysis?



             24           A.   Nobody asked me to, and I haven't had time.



             25           Q.   Okay.  And then you mentioned the other
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              1    type of way to calculate the benefit would just be to



              2    do it and to compare the flows after the improvement



              3    with the flows before the improvement?



              4           A.   Right.



              5           Q.   Okay.  So it's fair to say, then, that at



              6    this point you don't have an opinion as to the amount



              7    of credit that can be expected from improving the



              8    tunnel, but you do expect that improvements would



              9    provide more water to Rangen and that the -- that that



             10    could be quantified should the pumpers decide to



             11    undertake that type of project?



             12           A.   I think it's likely that flows could be



             13    increased, and some preliminary evaluation might be



             14    able to quantify that a little better.



             15           Q.   Okay.  Along the same vein, let's talk



             16    about the horizontal well proposal that's also in the



             17    mitigation plan.



             18                What have you done to evaluate whether you



             19    believe it would be feasible to increase water flows at



             20    Rangen by drilling a horizontal well?



             21           A.   I reviewed a report, a couple of reports of



             22    grant application and a report by SPF Engineering



             23    that -- sort of a reconnaissance evaluation of putting



             24    in a horizontal well at the Rangen facility.



             25           Q.   Will you turn to Exhibit 1063 -- excuse me,
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              1    1060, and let me know whether that's the report you're



              2    referring to.



              3                And in the meantime, could we go off the



              4    record for just a moment?



              5           THE HEARING OFFICER:  Yes.



              6                (Recess.)



              7           THE HEARING OFFICER:  TJ Budge, after the



              8    midafternoon break, you may continue your examination



              9    of Dr. Brendecke.



             10           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, before



             11    we took our break, we were getting into the horizontal



             12    well portion of our mitigation plan.  I had asked what



             13    you had done to evaluate the feasibility of the well,



             14    and you had mentioned that you had looked, among other



             15    things, at an SPF Engineering report.  And I had asked



             16    you to turn to Exhibit 1060.



             17                Is that the report you were referring to?



             18           A.   Yes.



             19           MR. TJ BUDGE:  And for the record, this exhibit



             20    is marked "Confidential."  That's from a prior



             21    proceeding.  During the break the -- Rangen, the



             22    opposing party, has reviewed this and determined that



             23    it's not necessary to maintain confidentiality of this



             24    document in this proceeding.



             25                And so, Justin, why don't you confirm that
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              1    this document is not under confidentiality at this



              2    point.



              3           MR. MAY:  Yes, that is correct.



              4           THE HEARING OFFICER:  Thank you.



              5           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, what did



              6    you -- why did you review this document, and what does



              7    this -- what light does this shed on the feasibility of



              8    a horizontal well?



              9           A.   Well, the report specifically looks at a



             10    horizontal well as a method of improving the



             11    reliability of flows to Rangen.



             12           Q.   And if you look on the -- if you look on



             13    page 4 of that document, it looks like this identifies



             14    a number of options for augmenting water supplies into



             15    the Rangen facility, of which a horizontal well is one



             16    of them.  It's identified as No. 4.



             17                Do you see that?



             18           A.   Yes.



             19           Q.   So in terms of your present testimony at



             20    the moment, you're just referring to the portion of the



             21    report talking about the horizontal well.



             22                And what did SPF find in terms of the



             23    feasibility of drilling a horizontal well?



             24           A.   Well, they found it would be feasible and



             25    that it would -- they thought there was a potential
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              1    that it could significantly improve the flows.  They



              2    recommended some other testing.



              3           Q.   Okay.  And in our prior discussion about



              4    extending the Martin-Curren Tunnel and improving it,



              5    enlarging it, something of that nature, you explained



              6    that by doing that you would increase the hydraulic



              7    gradient, and that would result in more water



              8    discharging from the aquifer into the tunnel.



              9                Would drilling a horizontal well have



             10    essentially the same effect?



             11           A.   Yes.  It wouldn't cause water to flow into



             12    the tunnel, but it would have the same effect.



             13           Q.   Did SPF make any recommendation as to where



             14    the horizontal well might be most effective?



             15           A.   Well, they recommended that it be at an



             16    elevation below the tunnel.



             17           Q.   Why is that?



             18           MR. MAY:  Director, is this exhibit being



             19    offered in some fashion?  It seems like we're going



             20    through the exhibit without having it be offered.



             21           MR. TJ BUDGE:  Thank you, Justin.  That's



             22    correct.



             23                I would offer Exhibit 1060 into evidence.



             24           THE HEARING OFFICER:  Mr. May?



             25           MR. MAY:  No objection.
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              1           THE HEARING OFFICER:  Mr. Lemmon?



              2           MR. LEMMON:  No objection.



              3           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, I was



              4    asking if --



              5           THE HEARING OFFICER:  Just a minute.



              6           MR. TJ BUDGE:  I'm sorry, Director.



              7           THE HEARING OFFICER:  I haven't looked at this



              8    entire document, at least not since the previous



              9    hearing and decision.  It goes through a number of



             10    alternatives, including grant applications.



             11                I'm assuming that this is only offered for



             12    purposes of analysis of a horizontal well, Mr. Budge.



             13           MR. TJ BUDGE:  At this point.  We will have some



             14    discussion about one of the other proposals in this



             15    memo.



             16           THE HEARING OFFICER:  But you don't intend to



             17    discuss grant applications?



             18           MR. TJ BUDGE:  We will discuss some of those as



             19    well.  This is just one of the documents Dr. Brendecke



             20    consulted in forming his own opinion that a horizontal



             21    well is feasible.



             22           THE HEARING OFFICER:  Okay.  Document marked



             23    Exhibit 1060 is received into evidence.



             24                (Exhibit 1060 received.)



             25           THE HEARING OFFICER:  And you have another
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              1    document you've referred to out there, just as a



              2    reminder, Mr. Budge.



              3           MR. TJ BUDGE:  Thank you.



              4           THE HEARING OFFICER:  Document by Bern Hinckley.



              5    And I will not be so willing to accept the entire



              6    report into the record.



              7           MR. TJ BUDGE:  We'd offer into evidence



              8    Figure 12, I believe it was, from the Hinckley report



              9    at this point.



             10           THE HEARING OFFICER:  Mr. May?



             11           MR. MAY:  I guess I object on the basis of



             12    foundation to it.



             13           THE HEARING OFFICER:  Okay.  Mr. Lemmon?



             14           MR. LEMMON:  I haven't had time to review, so I



             15    guess I object on...



             16           THE HEARING OFFICER:  Well, to the extent what



             17    I'd call the drawing of a cube and a few lines and an



             18    extension of some kind of tunnel into that cube has



             19    value, I'll allow that particular figure into the



             20    record.  Not the rest of the report.



             21           MR. TJ BUDGE:  That would be fine.



             22           THE HEARING OFFICER:  Okay.



             23           MR. BAXTER:  Director, for clarification, what



             24    was the figure number?



             25           THE HEARING OFFICER:  It's Figure 12 in
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              1    Exhibit 1062.



              2                (Exhibit 1062 received.)



              3           MR. MAY:  What exhibit was that in?  1062?



              4           MR. HAEMMERLE:  1062.



              5           THE HEARING OFFICER:  1062, Figure 12.



              6           MR. TJ BUDGE:  That's correct, Figure 12.



              7           THE HEARING OFFICER:  Okay.  Mr. Budge.



              8           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, a moment



              9    ago I was asking if SPF had any recommendations



             10    concerning the location of a horizontal well.



             11           A.   Yes.



             12           Q.   And what was your response?



             13           A.   I think I said they recommended it be done



             14    at an elevation below the tunnel.



             15           Q.   And what's the advantage of drilling a well



             16    at a lower elevation, should that be undertaken?



             17           A.   Well, they -- they stated that it was --



             18    would avoid possibly the risk of missing a fractured



             19    basalt zone that supplies water to the tunnel and



             20    getting into a richer part of the aquifer.  I think it



             21    also would have the effect of steepening the hydraulic



             22    gradient, as I described for the tunnel.



             23           Q.   Thank you.



             24                If you'll now turn to Exhibit 1061.  This



             25    is identified on its face as a grant application to
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              1    evaluate the feasibility of a horizontal well in the



              2    vicinity of the Curren Tunnel submitted by Rangen, Inc.



              3                Have you reviewed this as well?



              4           A.   Yes.



              5           Q.   And is the grant application consistent



              6    with the memo we just discussed and that recommends



              7    evaluating a horizontal well as a way to increase the



              8    flow of water at Rangen?



              9           A.   Yes.



             10           Q.   And if you'll turn to page 8 of that



             11    exhibit.  There's some project tasks that go beyond the



             12    memo we were discussing before and talk about some



             13    steps you would take to evaluate the feasibility and



             14    likelihood of a horizontal well being successful.  It



             15    refers to well testing and aquifer testing and some



             16    other measures.



             17                Do you see that?



             18           A.   Yes.



             19           Q.   And are those things that could be done in



             20    this case to further evaluate the feasibility of a



             21    horizontal well?



             22           A.   Yes.



             23           Q.   Are these things that -- let me rephrase



             24    the question.



             25                What type of time frame do you think would
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              1    be required to properly evaluate the feasibility of a



              2    horizontal well before actually undertaking the



              3    construction?



              4           A.   It would probably take at least six months.



              5           Q.   And will you turn to page 13 of



              6    Exhibit 1061.



              7                Do you see the section labeled No. 7 titled



              8    "Summary discussion"?



              9           A.   Yes.



             10           Q.   And the second sentence there reads, "A



             11    successful horizontal well to replace decreased flows



             12    to the Rangen aquaculture facility may provide a



             13    long-term solution to diminished flows that are



             14    constraining the Rangen aquaculture operation."  It



             15    further reads, "Increasing flows to the Rangen facility



             16    would provide a major benefit to other water users that



             17    may be affected by decreased flows to the facility."



             18                Do you agree that the drilling of a



             19    horizontal well is a way to potentially have a



             20    significant increase on the net flows from the aquifer



             21    available to Rangen?



             22           MR. MAY:  Director, first of all, objection



             23    based upon lack of foundation with regard to the



             24    question.  But second of all, I have the same kind of



             25    general issue with are we going to read out of the
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              1    exhibit if it's not been offered?  And I don't believe



              2    this exhibit has even been offered at this point.



              3           THE HEARING OFFICER:  Mr. Budge, do you wish to



              4    offer the exhibit?



              5           MR. TJ BUDGE:  I'd be happy to offer



              6    Exhibit 1061.



              7           THE HEARING OFFICER:  Okay.  Mr. May?



              8           MR. MAY:  No objection.



              9           THE HEARING OFFICER:  Okay.  And your first



             10    objection is what, then?  Is it still standing?



             11           MR. MAY:  Yes, I guess lack of foundation for



             12    Mr. Brendecke's opinion with regard to what would be



             13    the result of a horizontal well.  I'm to understand



             14    that he hasn't done any investigation to determine



             15    whether such a thing would be feasible.



             16           THE HEARING OFFICER:  Mr. Brendecke is qualified



             17    as an expert.  I'll allow him to give an opinion



             18    regarding the proposal.



             19                Overruled.



             20                (Exhibit 1061 received.)



             21           THE WITNESS:  Is there a question?



             22           Q.   (BY MR. TJ BUDGE):  Just to re-ask the



             23    question, yeah, I asked if you would agree with SPF's



             24    analysis that a horizontal well would likely be able to



             25    provide increased flow to the Rangen facility.
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              1           A.   I think it certainly has potential for



              2    providing increased flow.  All other things being



              3    equal, I would expect it to.



              4           Q.   Earlier we discussed the report submitted



              5    by Mr. Hinckley in the delivery call hearing that was



              6    held a year ago.



              7                Did you review any portions of his report



              8    relating to the adequacy of a water supply, a



              9    groundwater supply that might be utilized with a



             10    horizontal well?



             11           MR. MAY:  Objection.



             12           THE HEARING OFFICER:  What basis?



             13           MR. MAY:  It seems like he's going to be going



             14    into more of Mr. Hinckley's testimony as opposed to his



             15    own, and I would object on the basis of lack of



             16    foundation.



             17           THE HEARING OFFICER:  Well, it's a preliminary



             18    question.  Overruled.



             19                Mr. Budge.



             20           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, you



             21    mentioned earlier that in reviewing IGWA's mitigation



             22    plan you reviewed a variety of documents and data



             23    sources for each of the proposals in an attempt to



             24    evaluate their feasibility, given the time constraints



             25    imposed on this hearing -- imposed by this hearing.
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              1                My question to you is, as part of your



              2    evaluation of the feasibility of a horizontal well, did



              3    you review portions of Mr. Hinckley's report submitted



              4    in the Rangen delivery call hearing that discuss the



              5    aquifer in that area and the available groundwater



              6    supply to supply a horizontal well, for example?



              7           A.   Yes.



              8           Q.   And this is also that report identified as



              9    Exhibit 1062?



             10           A.   Yes.



             11           Q.   Could you give a general overview of the



             12    purpose of -- well, let me rephrase that question.



             13                If you look at the table of contents in



             14    that report, beginning on what's the third page in your



             15    binder, you'll see the first section is under the



             16    heading "Hydrogeologic setting."



             17           A.   Yes.



             18           Q.   And the first few parts of the report talk



             19    about the hydrogeology of the aquifer and the vicinity



             20    of Rangen.  There's down lower a section of the report



             21    that discusses groundwater discharge at Rangen and the



             22    lower springs site, geology flow data, et cetera.  And



             23    then there's a section titled 20 -- or listed on



             24    page 28 titled "Groundwater development opportunity."



             25                Have you reviewed this report in preparing
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              1    for this hearing today?



              2           A.   Yes.



              3           Q.   Does this report contain information that



              4    informs your opinion as to the feasibility of drilling



              5    a horizontal well in the Rangen area?



              6           A.   Yes, it does, I believe.



              7           MR. TJ BUDGE:  I'd offer Exhibit 1062 in its



              8    entirety into evidence.



              9           THE HEARING OFFICER:  Mr. May?



             10           MR. MAY:  Director, I object on the basis of



             11    foundation and relevance.



             12           THE HEARING OFFICER:  Okay.  Mr. Lemmon?



             13           MR. MAY:  It's not his report.



             14           THE HEARING OFFICER:  Mr. Lemmon, any objection?



             15    Do you know what --



             16           MR. LEMMON:  I would also object.



             17           THE HEARING OFFICER:  Okay.  Mr. Budge, the mere



             18    fact that the report informs Mr. Brendecke -- expert



             19    witnesses are entitled to review and use reports to



             20    support their own opinions, but I don't see that the



             21    mere fact that it informs him is a basis for the



             22    introduction of this whole document into evidence.



             23    There's a lot of information in here that's not



             24    relevant to the subjects we're talking about.



             25                And so I'll deny the motion to have this
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              1    received into evidence.



              2           MR. TJ BUDGE:  Director?



              3           THE HEARING OFFICER:  Yes.



              4           MR. TJ BUDGE:  A few of our mitigation proposals



              5    involve use of groundwater in the vicinity of Rangen.



              6    We've got the horizontal well proposal, the



              7    over-the-rim proposal, and improving the horizontal



              8    well.



              9                In the prior case we hired Mr. Hinckley to



             10    do a -- what I think was a very thorough and robust



             11    analysis of the aquifer in that area.  He evaluated the



             12    geology, water levels, water rights in the area,



             13    pumping records, and that led him to the conclusion



             14    that there's a very robust aquifer.



             15           MR. MAY:  Objection to the statement in the



             16    middle of the testimony about Mr. Hinckley.



             17           THE HEARING OFFICER:  Okay.  Mr. Budge --



             18           MR. TJ BUDGE:  I'll cut to the --



             19           THE HEARING OFFICER:  I'm not letting it in



             20    unless there's -- Mr. Brendecke is here.  He's an



             21    expert witness.  He can offer an opinion based on the



             22    information that he's gleaned from another report.



             23    It's not a reason to bring the report in that's been



             24    prepared by someone else.  So it's excluded.



             25           MR. TJ BUDGE:  We identified Mr. Hinckley as a
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              1    witness in this case.  And I advised Rangen's counsel



              2    that we could bring him from Wyoming to testify if we



              3    needed to, but that he would simply be testifying on



              4    the exact same information that he provided in the



              5    prior case, that what we proposed here and an



              6    over-the-rim or horizontal well are just as valid as



              7    they were a year ago.



              8                If we need to do that, I suppose we could.



              9    That's going to be an inconvenience and an expense, and



             10    all he's going to do is sit there and testify that this



             11    is his report, it's as good today as it was a year ago,



             12    and we'll put it into evidence.



             13           THE HEARING OFFICER:  Well, that's up to you,



             14    Counsel.  But I have Dr. Brendecke in front of me.  And



             15    he's entitled to review these type of reports and offer



             16    an opinion as an expert witness.  But that's not a



             17    basis to bring in Mr. Hinckley's full report.



             18           MR. RANDY BUDGE:  I'd like to inquire of



             19    counsel.



             20           THE HEARING OFFICER:  Well, let's go off the



             21    record.



             22           MR. RANDY BUDGE:  Off the record.



             23                (Recess.)



             24           THE HEARING OFFICER:  Okay.  Mr. Budge.



             25           MR. TJ BUDGE:  Yeah.
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              1           Q.   Mr. Brendecke, before we left, we were



              2    talking about the horizontal well proposal.



              3                I ought to mention, Director, for your



              4    benefit, apparently there was a miscommunication



              5    concerning calling Mr. Hinckley as a witness.



              6           THE HEARING OFFICER:  Okay.



              7           MR. TJ BUDGE:  For today's purpose, we won't



              8    seek to admit his report into evidence.



              9           THE HEARING OFFICER:  Okay.



             10           MR. TJ BUDGE:  We do want to reserve the right



             11    to call him as a witness if necessary.  He's on our



             12    witness list.  And this report has been an exhibit from



             13    our first disclosure.



             14           Q.   Mr. Brendecke, as part of your evaluation



             15    of the likelihood and success of a horizontal well, did



             16    you undertake any analysis or review of the aquifer in



             17    the vicinity of Rangen?



             18           A.   I reviewed existing reports describing the



             19    groundwater and hydrogeology in the area.



             20           Q.   And that includes the report that



             21    Mr. Hinckley submitted a year ago in the delivery call



             22    hearing?



             23           A.   Yes, and others.



             24           Q.   And do you have an opinion as to the



             25    productivity, if that's the right word, of the aquifer
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              1    in the near vicinity of Rangen?



              2           A.   There's a lot of water in the vicinity of



              3    Rangen.  Unfortunately, Rangen's tunnel is sort of the



              4    straw at the top edge of the bathtub.  And I think the



              5    notion of a horizontal well is simply to put the straw



              6    in at a little lower elevation of the bathtub.



              7           Q.   And what leads you to the conclusion that



              8    there's a lot of water available in the vicinity of



              9    Rangen?



             10           A.   There are relatively high-capacity wells in



             11    the area.  There's a variety of discharges, some of



             12    them quite large, in that reach of the river.



             13           Q.   And so if I understood your prior



             14    testimony, it's that it's your opinion that a



             15    horizontal well does have a likelihood of significantly



             16    increasing the flow of water to the Rangen facility?



             17           A.   I think it certainly has the potential to



             18    do that.



             19           Q.   Let's go ahead and transition to the next



             20    mitigation proposal, which is referred to as an



             21    over-the-rim project.  And as you're aware, this is a



             22    proposal to connect groundwater wells above the rim and



             23    pump water directly to Rangen.



             24                Is that your understanding of this section



             25    of the mitigation plan?
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              1           A.   Yes.



              2           Q.   What have you done to evaluate the



              3    feasibility of implementing an over-the-rim proposal at



              4    Rangen?



              5           A.   I did an analysis of the capacities of



              6    nearby wells, nearby groundwater rights that could be



              7    included in such a plan.  And I reviewed documents



              8    related to our previously approved plan for similar



              9    delivery to Clear Springs.



             10           Q.   You mentioned a previously approved plan



             11    for Clear Springs.



             12                Is that something you were involved with?



             13           A.   Yes.



             14           Q.   Can you explain that project generally.



             15           A.   Groundwater users had a mitigation



             16    obligation at Clear Springs' Snake River Farm facility.



             17    I forget the exact amount.  It was on the order of



             18    3 cfs.  And they proposed a plan by which wells pumping



             19    from above the rim just upgradient from Clear Springs



             20    would be converted -- or the lands that those wells



             21    were serving would be converted and irrigated with



             22    surface water.



             23                The wells would then be pumped in the same



             24    volumes as they had been before, but the water would be



             25    delivered by pipeline to the Clear Springs Hatchery
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              1    facility.



              2           Q.   And you understand that plan was approved



              3    by the Department?



              4           A.   Yes.



              5           Q.   I want to talk to you about some of the



              6    components of that plan and have you explain whether



              7    these same components could be implemented in a plan at



              8    Rangen.  And let's begin by turning to Exhibit 1053.



              9                Dr. Brendecke, do you have the full report



             10    in your book or just the first page?



             11           A.   It's just the first page.



             12           Q.   I'm going to have Mr. May project this



             13    exhibit in its entirety onto the screen.  And we'll



             14    just have to look at it there, and we can zoom in where



             15    necessary.



             16                Is this the over-the-rim proposal you were



             17    just discussing?



             18           A.   Yes.  This is the report by SPF water, who



             19    was our -- sort of a teammate of ours on this.  And



             20    they did the detailed engineering design work.



             21           Q.   So you were involved in the engineering



             22    report prepared by SPF?



             23           A.   I worked -- we worked closely with SPF in



             24    their preparation of this report, yes.



             25           MR. TJ BUDGE:  And, Justin, would you scroll
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              1    down to the next page.



              2           MR. MAY:  Yeah, I guess my initial -- I'm happy



              3    to scroll down, but are you offering this as an exhibit



              4    in this case?



              5           MR. TJ BUDGE:  Let me ask a few more questions.



              6           Q.   Generally, Dr. Brendecke, is it your



              7    opinion that an over-the-rim plan could be implemented



              8    in the Rangen case similar to what was proposed for



              9    Snake River Farm that this report pertains to?



             10           A.   Yes.



             11           MR. TJ BUDGE:  I'll offer Exhibit 1053 into



             12    evidence.



             13           MR. MAY:  I would object.



             14           THE HEARING OFFICER:  Mr. May?



             15           MR. MAY:  I would object on the basis that,



             16    again, it's the report of another expert.  It was



             17    prepared in a different case for a different facility.



             18                Might I ask a couple of questions in aid of



             19    objection?



             20           THE HEARING OFFICER:  Before you do, how long is



             21    the report?  I have one page.



             22           MR. TJ BUDGE:  Yeah, I apologize, Director.



             23    Some of these larger reports -- and the report itself



             24    is not particularly long, but there's a number of



             25    exhibits and diagrams.  They were provided
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              1    electronically, but not included in the binders.



              2           MS. BRODY:  It's 46 pages.



              3           MR. MAY:  46 pages.  I'm sorry.



              4           THE HEARING OFFICER:  Including the exhibits or



              5    the attachments?



              6           MR. MAY:  That's the last page I show, yeah.



              7           THE HEARING OFFICER:  Okay.  Mr. May, ask your



              8    question.  Or did you have a question?



              9           MR. MAY:  Yeah, I had a couple of questions, if



             10    I could, in aid of an objection.



             11           THE HEARING OFFICER:  For whom?  For whom?



             12           MR. MAY:  What's that?



             13           THE HEARING OFFICER:  I think you asked -- you



             14    requested that you be able to ask questions in aid of



             15    objection.



             16           MR. MAY:  Yes.



             17           THE HEARING OFFICER:  You want to ask those



             18    questions of Mr. Brendecke?



             19           MR. MAY:  Yes, if I could.



             20           THE HEARING OFFICER:  Okay.



             21



             22                     VOIR DIRE EXAMINATION



             23    BY MR. MAY:



             24           Q.   Dr. Brendecke, does this report contain any



             25    information with regard to Rangen?

                                                                 506





              1           A.   I don't think so.



              2           Q.   Okay.  Have you done any analysis with



              3    regard to the engineering for an over-the-rim plan for



              4    the Rangen facility?



              5           A.   I've done some reconnaissance to determine



              6    what wells might be available to provide the source for



              7    such a plan.



              8           Q.   Okay.  And beyond that, have you done any



              9    kind of engineering or analysis?



             10           A.   No.



             11           MR. MAY:  Director, I would object on the basis



             12    of foundation again.  It's another expert's report, and



             13    relevance to this matter.



             14           THE HEARING OFFICER:  Mr. Budge.



             15           MR. TJ BUDGE:  In the record is the Department's



             16    order approving this over-the-rim mitigation plan.



             17    That order includes a number of conditions upon the



             18    approval.  Understanding those conditions in some



             19    instances requires review of the over-the-rim plan that



             20    was submitted to the Department at that time.



             21                And we certainly think the Director would



             22    be interested to know what type of protections will be



             23    included in a mitigation -- an over-the-rim plan for



             24    Rangen.  And the easiest way to explain those will be



             25    to cite to the protections that were implemented in
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              1    the -- proposed in the prior plan.



              2           THE HEARING OFFICER:  Mr. Lemmon, any objection?



              3           MR. LEMMON:  Yeah, I think I would object also.



              4           THE HEARING OFFICER:  Well, my rulings may seem



              5    to be inconsistent, but -- because this report is not



              6    even related to the Rangen facility.  However,



              7    Mr. Budge, I am somewhat interested and persuaded to



              8    look at the level of detail in this particular report



              9    and conditions that were imposed by the Director at the



             10    time and, I suppose, compare the level of preparation



             11    for the Clear Springs matter, compared to the level of



             12    preparation here today.  So I'll allow it into



             13    evidence.



             14                (Exhibit 1053 received.)



             15           MR. TJ BUDGE:  Justin, will you scroll down.



             16           MR. MAY:  1053?



             17           MR. TJ BUDGE:  Yes.  Page 2 of the report.  One



             18    more.  And then zoom in on the top map.



             19           MR. MAY:  Do you need the legend?



             20           MR. TJ BUDGE:  Include the legend, yeah.



             21



             22                 CONTINUED DIRECT EXAMINATION



             23    BY MR. TJ BUDGE:



             24           Q.   Dr. Brendecke, we're looking at page 2 of



             25    the over-the-rim expert report submitted in the Snake
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              1    River Farm case.  And we've got highlighted on the



              2    screen an image that has the AMEC logo.



              3                Is that a document, or at least an image,



              4    that you or your staff prepared?



              5           A.   Yes.



              6           Q.   And could you explain what that depicts.



              7           A.   It shows the wells that were initially



              8    identified to be participating in the plan.  Those are



              9    the yellow dots on the image.  They're numbered.



             10                There is some shading, some colored shading



             11    on the image.  That's the authorized place of use of



             12    those wells.



             13                The pink lines show pipeline routes from



             14    the wells to the Snake River Farm facility.  You can



             15    see there are a couple of them shown.  This was sort of



             16    a preliminary alignment that we came up with early in



             17    the effort.



             18           Q.   Am I correct in understanding, then, that



             19    this was a conceptual or preliminary example of how an



             20    over-the-rim system might be implemented at Snake River



             21    Farms?



             22           A.   Yes.



             23           Q.   These weren't final engineering or



             24    construction plans?



             25           A.   No.
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              1           Q.   Justin, could you zoom into the picture



              2    below that one, same page.  The whole thing, yeah.



              3                Is this any different than the prior image



              4    we were looking at?  And for the record, we're looking



              5    at the image on the bottom of page 2 of Exhibit 1053.



              6           A.   It's different in that we landed on a



              7    pipeline alignment, a preferred pipeline alignment.



              8    And I think that there may be some minor realignments



              9    of some pipes and one -- a well might have been



             10    substituted for a different well.  I can't remember



             11    exactly.



             12           Q.   And if I look at the bottom, it says



             13    "Conceptual pipeline layouts."



             14                Should I understand that to mean that this



             15    was not final design or engineering or construction



             16    plans?



             17           A.   No, you couldn't build it from this



             18    information.



             19           Q.   Have you reviewed the wells in the vicinity



             20    of Rangen to determine if there are also wells that



             21    could be interconnected to deliver water to Rangen?



             22           A.   Yes.



             23           Q.   Justin, will you please pull up



             24    Exhibit 1059.  Boy, this is difficult to read.



             25                Dr. Brendecke, do you recognize that?  And
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              1    you can turn to that in your exhibit binder if that's



              2    easier.



              3           A.   What was the number again?



              4           Q.   1059.  Dr. Brendecke, this is a table of



              5    information.  And the columns are labeled with water



              6    rights, priority dates, owner, et cetera.



              7                Is this a table that you or your staff



              8    created?



              9           A.   Yes.



             10           Q.   And what does this table show?



             11           A.   This is information on each of the wells



             12    that we identified as potentially within reach of an



             13    over-the-rim project.  I mean there -- we arbitrarily



             14    drew a 2-mile line around Rangen.



             15           Q.   So this is a summary of groundwater wells



             16    within 2 miles of Rangen?



             17           A.   Yes, irrigation wells.



             18           Q.   And this was created using water right data



             19    from the Department of Water Resources?



             20           A.   Yes.



             21           MR. TJ BUDGE:  Offer Exhibit 1059.



             22           MR. MAY:  No objection.



             23           THE HEARING OFFICER:  Mr. May?



             24           MR. MAY:  No objection.



             25           THE HEARING OFFICER:  Okay.  Mr. Lemmon?  No
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              1    objection, Mr. Lemmon?



              2           MR. LEMMON:  No objection.



              3           THE HEARING OFFICER:  Okay.  Document marked as



              4    Exhibit 1059 is received into evidence.



              5                (Exhibit 1059 received.)



              6           Q.   (BY MR. TJ BUDGE):  And looking at the



              7    wells in the vicinity of Rangen, Dr. Brendecke, did you



              8    determine that an over-the-rim -- that wells could be



              9    interconnected in a way to deliver water over the rim,



             10    as you had done previously in the Clear Springs case?



             11           A.   It certainly appears that there is.



             12           Q.   And explain why you think there's



             13    sufficient water.



             14           A.   If we look at the limitations on these



             15    permits, taking into account any combined limits, they



             16    allow a total volume of 8,008 acre-feet per year of



             17    use.  That's at the bottom of the second-to-the-last



             18    column.  The total mitigation requirement at Rangen is



             19    a little under 7,000 acre-feet a year.



             20           Q.   Justin, could you zoom in on the bottom as



             21    the totals, just all the way across the bottom.



             22                Okay.  You mentioned that these water



             23    rights within 2 miles of Rangen collectively allow the



             24    diversion of 8,000 acre-feet.



             25                And did I understand your testimony
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              1    correctly that if you were to take the 9.1 cubic foot



              2    per second mitigation obligation at Rangen and spread



              3    that across the course of a year that it would require



              4    the delivery of something under 7,000 acre-feet?



              5           A.   Yes, a little bit under 7,000.



              6           Q.   Okay.  Why don't you turn one exhibit



              7    forward to Exhibit 1059 -- or 1058.  Excuse me.



              8                And did I offer 1059?  I think so.  Yeah.



              9           MR. RANDY BUDGE:  Yeah.



             10           Q.   (BY MR. TJ BUDGE):  1058.  You'll see this



             11    is an image labeled "Point of diversion map," and also



             12    has the AMEC logo on it.



             13                Is this a map that you or your staff



             14    created, Dr. Brendecke?



             15           A.   Yes.



             16           Q.   And what does this map show?



             17           A.   It's an aerial image of the Rangen area.



             18    The Rangen -- the Curren Tunnel is shown in the center



             19    of the circle as a red star.  Black squares are nearby



             20    wells.  The green circle is -- basically has a radius



             21    of 2 miles.  Some of the black squares representing



             22    wells also have a yellow dot in them.  And that just



             23    denotes that that particular well has a priority senior



             24    to July 13th, 1962.



             25           Q.   Okay.  So am I correct in understanding
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              1    that the map depicts the point of diversion of the



              2    groundwater rights listed in Exhibit 1059?



              3           A.   Yes.



              4           Q.   And based on your review of these



              5    groundwater rights within 2 miles, is it your opinion



              6    that wells could be interconnected in a manner to



              7    deliver water to Rangen over the rim sufficient to meet



              8    its mitigation obligation?



              9           A.   Yes.



             10           Q.   And your prior testimony concerning the



             11    productivity of the aquifer around Rangen that you



             12    offered in regards to our horizontal tunnel discussion,



             13    I assume that same testimony would apply to the



             14    availability of groundwater to serve Rangen from a



             15    combination of these wells?



             16           A.   Yes.



             17           Q.   I want to talk about other protective



             18    measures that were proposed in the Snake River Farm



             19    case that could also be proposed here to provide a



             20    reliable supply of water to Rangen.  And I think the



             21    easiest way to do that would be to review the



             22    protections outlined in the prior engineering work.  So



             23    if you'll turn with me again back to Exhibit 1053.



             24                And scroll down to page 9.



             25                Garrick, do your records reflect
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              1    Exhibit 1058 being in evidence?



              2           MR. BAXTER:  No, not 1058.



              3           MR. TJ BUDGE:  I would offer Exhibit 1058, which



              4    is the map we reviewed just a moment ago, points of



              5    diversion within 2 miles of Rangen.



              6           THE HEARING OFFICER:  Mr. May?



              7           MR. MAY:  No objection.



              8           THE HEARING OFFICER:  Mr. Lemmon?



              9           MR. LEMMON:  No.



             10           THE HEARING OFFICER:  The document marked as



             11    Exhibit 1058 is received into evidence.



             12                (Exhibit 1058 received.)



             13           MR. TJ BUDGE:  Could you zoom in on the two



             14    paragraphs below, heading No. 2.5.



             15           MR. MAY:  Right here?



             16           MR. TJ BUDGE:  Yeah.



             17           Q.   Dr. Brendecke, we have on the screen



             18    projected a portion of page 9 in Exhibit 1053.  And



             19    we're looking at paragraph No. 2.5, which refers to



             20    pipeline protection.  And it states that the pipeline



             21    proposed in that case would be protected with a rate of



             22    flow control valve with back pressure, pressure relief



             23    valve, and air vents.



             24                Could you explain the purpose of those



             25    protections that were proposed in that case.
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              1           A.   Well, they stem primarily from the fact



              2    that the water was going to be pumped from the ground



              3    up to the top of the rim and then down some elevation



              4    difference to Rangen.  So there's substantial changes



              5    in pressure conditions along the pipeline.



              6                We want to prevent an airlock from



              7    occurring, so we need air vents.  We need pressure



              8    relief valves because heads at the bottom end of the



              9    pipeline could get fairly high.  And we need back



             10    pressure sustaining valve to make sure that the



             11    pipeline doesn't -- doesn't empty if we're switching



             12    between one well and another.



             13           Q.   So you've testified that an over-the-rim



             14    plan would work for Rangen.



             15                Would you anticipate that these same types



             16    of protections would be included in construction



             17    designs for an over-the-rim system at Rangen?



             18           A.   Yes.



             19           Q.   There's nothing, to your knowledge, that



             20    would prevent these types of measures from being



             21    implemented?



             22           A.   Not that I can think of.



             23           Q.   Justin, can you scroll down to page 14.



             24                Dr. Brendecke, you can turn to page 14 or



             25    view the screen.
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              1           A.   I just have the first page.



              2           Q.   Okay.  This section of the report,



              3    Dr. Brendecke, talks about winterization of the system



              4    and draining of wells to provide climate protection.



              5                Do you recall evaluating this or reviewing



              6    this previously?



              7           A.   Yes.



              8           Q.   And what are the protections that were



              9    discussed here?



             10           A.   Well, the plan didn't use all the wells



             11    continuously.  And so at some times of the year



             12    portions of the system would remain idle, and you have



             13    to protect them from freezing.



             14           Q.   Is there any reason these same protections



             15    could not be included in an over-the-rim system



             16    designed for Rangen?



             17           A.   No.



             18           Q.   Justin, would you please turn to



             19    Exhibit 1054 and scroll down to the summary on page 2.



             20                Dr. Brendecke, you can turn to Exhibit 1054



             21    in your binder.  We've got all of the pages there.



             22    This is a labeled "Rebuttal report of Terry Scanlan"



             23    prepared by IGWA in that same case.  It was identified



             24    as Exhibit 2025.



             25                Is this also one of the documents you
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              1    reviewed in preparing your opinion as to the



              2    feasibility of an over-the-rim system at Rangen?



              3           A.   Yes.  I think you misspoke slightly.  This



              4    was prepared on behalf of IGWA, not by IGWA.



              5           Q.   Thank you.  Yes.



              6           A.   Yes, it is one that I also reviewed.



              7           MR. TJ BUDGE:  I'd like to discuss with you some



              8    of the protected measures outlined in this report as



              9    well.  And I suppose to do that Rangen's going to ask



             10    that I admit this into evidence.



             11                So I would offer Exhibit 1054 into



             12    evidence.



             13           MR. MAY:  And I would -- this is a rebuttal



             14    report.  I object on the same basis that I've objected



             15    to these reports coming in.  If Dr. Brendecke has an



             16    opinion, he can express it.  But this is a rebuttal



             17    report about a different system that was submitted in a



             18    different case by a different person.



             19           THE HEARING OFFICER:  Mr. Lemmon, any



             20    objections?



             21           MR. LEMMON:  I would also object.



             22           THE HEARING OFFICER:  Okay.  Well, again, this



             23    is related to another matter.  But nonetheless, it



             24    shows a -- I'm not sure, Mr. Budge, whether this helps



             25    you or hinders you.  It shows a level of preparation
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              1    for a plan that, in my recollection, was approved by



              2    the Director and sets out significant detail regarding



              3    that plan.  And so as much as anything it would be used



              4    for comparative purposes.



              5           MR. TJ BUDGE:  Understood.



              6           THE HEARING OFFICER:  So it's received into



              7    evidence.



              8                (Exhibit 1054 received.)



              9           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, do you



             10    have that report before you?



             11           A.   Yes.



             12           Q.   And if you'd turn to page 2, I just want to



             13    review the summary.  There's additional explanation in



             14    the report.  But I want to again review some of the



             15    protective measures that were identified there that



             16    could be implemented here as well.  In the first



             17    paragraph it talks about the plan being constructed



             18    with biosecure -- to be biosecure and sufficiently



             19    reliable.



             20                Do you know what it means to be biosecure?



             21           A.   I believe it means to be protected from



             22    contamination.



             23           Q.   And do you recall what measures were taken



             24    into account to ensure that facility was biosecure?



             25           A.   Well, part of it was using materials that
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              1    didn't promote biofilm growth.  I think there were



              2    locks on all of the pump houses at the wellheads.  And



              3    there was a buried pipeline into the Snake River Farm



              4    facility.



              5           Q.   And those same types of materials could be



              6    utilized in an over-the-rim plan for Rangen?



              7           A.   I don't see why not.



              8           Q.   Further down on this summary there's a



              9    heading that says, "The water quality from the wells



             10    will be of similar or better quality than the water



             11    currently used by Snake River Farm."



             12                Do you have an opinion as to whether the



             13    water quality that would be pumped to Rangen would be



             14    of similar quality to water that naturally discharges



             15    from the tunnel?



             16           MR. MAY:  Objection.  Lack of foundation.



             17           THE HEARING OFFICER:  I'll let Dr. Brendecke



             18    opine.



             19           MR. MAY:  Might I ask a couple of questions in



             20    aid of an objection?



             21           THE HEARING OFFICER:  Yes.



             22



             23                     VOIR DIRE EXAMINATION



             24    BY MR. MAY:



             25           Q.   Dr. Brendecke, as part of your plan that
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              1    was put together in the Clear Springs case, did you do



              2    testing of various wells?



              3           A.   We relied on DEQ records of water-quality



              4    tests in those wells.



              5           Q.   And you reviewed those records?



              6           A.   Yes.



              7           Q.   Do you recall whether all of the wells that



              8    you were looking at had sufficient quality to be used



              9    for a fish facility?



             10           A.   I believe they all did.  There were a



             11    couple that had seasonally elevated levels of nitrate,



             12    but the blend together was -- actually had less nitrate



             13    than the spring feeding the Snake River Farm Hatchery.



             14           Q.   And that was a concern that needed to be



             15    addressed by specific examination of some records?



             16           A.   Yes.  As I said, we used the DEQ records



             17    for the wells, and Snake River Farm had obviously had



             18    water-quality data for their hatchery.



             19           Q.   We have a list of wells that's been shown



             20    here as Exhibit 1059.



             21                Have you made any similar analysis with



             22    regard to these wells in Table 1059?



             23           A.   I have not looked at the water-quality



             24    records for these wells.



             25           Q.   Have you looked at any water-quality
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              1    records for any wells around Rangen?



              2           A.   No, I haven't.



              3                Around Rangen, did you say?



              4           Q.   Yeah.



              5           A.   No, I haven't.



              6           MR. MAY:  Objection, Director.  Lack of



              7    foundation.



              8           THE HEARING OFFICER:  Overruled.  I'll allow



              9    Dr. Brendecke to offer a general opinion about the



             10    water quality.



             11



             12                 CONTINUED DIRECT EXAMINATION



             13    BY MR. TJ BUDGE:



             14           Q.   Dr. Brendecke, to your knowledge, is water



             15    that would be pumped over the rim to Rangen coming from



             16    the same aquifer as water that discharges from the



             17    Curren Tunnel?



             18           A.   Yes.  It's all coming from the ESPA.



             19           Q.   Do you have any reason to believe that



             20    water pumped over the rim would be less suitable in



             21    terms of temperature or quality than water that



             22    naturally discharges from the Curren Tunnel?



             23           MR. MAY:  I would object on the same basis,



             24    Director.



             25           THE HEARING OFFICER:  Overruled.
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              1           THE WITNESS:  Well, the wells are in an area



              2    that's upgradient from the tunnel.  So it would



              3    certainly seem logical that the water that comes out



              4    the tunnel is the same basic water that is serving



              5    these wells.



              6           Q.   (BY MR. TJ BUDGE):  Could you turn, please,



              7    to Exhibit 1020 in the record, Dr. Brendecke.  You'll



              8    see that's labeled "Final order concerning the



              9    over-the-rim plan."



             10                Have you read this document before?



             11           A.   Yes.



             12           Q.   And do you recognize this as the order



             13    issued by the Director in response to the over-the-rim



             14    plan submitted for Snake River Farm?



             15           A.   Yes.



             16           Q.   Will you please turn to page 6 of that



             17    order.  You'll see this begins the conclusions of law



             18    section of order.  And I want to direct your attention



             19    to paragraph No. 5 or conclusion No. 5.  In the first



             20    sentence, "The Director concurs with the Hearing



             21    Officer's conclusion that the over-the-rim plan meets



             22    the necessary standards of temperature, reliability,



             23    water quality, and biosecurity."



             24                Is it your opinion, Dr. Brendecke, that an



             25    over-the-rim plan can be constructed and implemented
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              1    for Rangen that also meets necessary standards for



              2    temperature, reliability, water quality, and



              3    biosecurity?



              4           MR. MAY:  Object again on the basis of



              5    foundation.



              6           THE HEARING OFFICER:  Overruled.



              7           THE WITNESS:  I don't have any reason to think



              8    that it couldn't.



              9           Q.   (BY MR. TJ BUDGE):  Paragraph 6 there the



             10    Director finds that delivering water over the rim is a



             11    suitable or reasonable form of providing mitigation.



             12                In your opinion, is providing water to



             13    Rangen over the rim a reasonable or suitable form of



             14    delivering water directly to Rangen's facility?



             15           MR. MAY:  Objection.  Lack of foundation.



             16           THE HEARING OFFICER:  Overruled.



             17           THE WITNESS:  Well, the water is clearly



             18    available in the aquifer above Rangen, and it seems



             19    like a reasonable approach to do mitigation.



             20           Q.   (BY MR. TJ BUDGE):  You can turn the page



             21    to page 7.  And we'll direct your attention to



             22    paragraph 9.



             23                Earlier when we were looking at the layouts



             24    that were proposed in the Snake River Farm, we looked



             25    at an image that identified the layout as conceptual.

                                                                 524





              1                Do you remember that?



              2           A.   Yes.



              3           Q.   And is it your understanding that the



              4    information provided in the report submitted to the



              5    Department at that time were not final engineering or



              6    construction plans, but were to conceptually describe



              7    how an over-the-rim system would work at Snake River



              8    Farms?



              9           A.   Yes.



             10           Q.   And if you see paragraph 9, conclusion of



             11    law 9, the Director made as a condition of approval the



             12    Groundwater District submitting a plan to Clear Springs



             13    that allows them to fully evaluate the proposal.



             14                If the Director approves an over-the-rim



             15    plan conceptually in this case, do you have the



             16    expertise and experience to prepare an over-the-rim



             17    plan that could be provided to Rangen for full



             18    evaluation?



             19           A.   I believe within my company I do, yes.



             20           Q.   Do you have a sense of the time that would



             21    be required to create that type of plan?



             22           A.   Well, I haven't asked about people's



             23    availability, but I would think it would take at least



             24    six months.



             25           Q.   Thank you for that, Dr. Brendecke.
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              1                Let's move on to the final mitigation



              2    proposal, which is a pump-back plan.



              3                Have you evaluated the feasibility of



              4    pumping water back, which if you read the mitigation



              5    plan, it essentially refers to recirculating some water



              6    within the Rangen facility?



              7           A.   Pardon me.  Would you repeat the question?



              8           Q.   Yeah.  The final mitigation alternative



              9    included in IGWA's mitigation plan is labeled "Direct



             10    pump-back."  And it reads that "IGWA will pay the cost



             11    to engineer, construct, and operate a direct pump-back



             12    and aeration system within the Rangen facility to



             13    secure sufficient flows to meet mitigation obligations



             14    to the extent of any shortfall."



             15                Have you evaluated the feasibility of doing



             16    a pump-back proposal?



             17           A.   I've not done any detailed evaluation.



             18    I've just ascertained that there's sufficient water at



             19    the bottom end of the system to meet the mitigation



             20    obligation if it was returned to the top.



             21           Q.   From an engineering standpoint, how



             22    difficult would it be to design a pump-back system to



             23    pump water from the bottom to the top of Rangen's



             24    facility?



             25           A.   I don't think it would be difficult.
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              1           Q.   And with such a system, could you implement



              2    similar protections that may have been needed for an



              3    over-the-rim system like pressure relief valves,



              4    biosecurity, backup power, and the like?



              5           MR. MAY:  Objection.  Lack of foundation.



              6           THE HEARING OFFICER:  Overruled.



              7           THE WITNESS:  Yes, you could do all those



              8    things.



              9           Q.   (BY MR. TJ BUDGE):  Do you have an opinion



             10    as to the amount of credit available -- excuse me.  Do



             11    you have an opinion as to the amount of water that



             12    could be available to Rangen by recirculating water



             13    through its system?



             14           MR. MAY:  Objection.  Lack of foundation.



             15           THE HEARING OFFICER:  Overruled.



             16           THE WITNESS:  Well, we talked a little earlier



             17    about flows in Billingsley Creek below the CTR where



             18    the -- yeah, the CTR raceways.  And it appears to me



             19    that there is almost always 9 cfs of water at that



             20    point, which would be enough.



             21           Q.   (BY MR. TJ BUDGE):  Have you reviewed any



             22    aquaculture data to determine whether there may be



             23    special requirements to meet fish needs when



             24    recirculating water?



             25           A.   Not -- I haven't done anything myself.  But

                                                                 527





              1    I recall testimony from the earlier case that there are



              2    dissolved oxygen requirements and the like to be met.



              3           Q.   And those could be implemented as part of a



              4    recirculation system?



              5           MR. MAY:  Objection.  Lack of foundation.



              6           THE HEARING OFFICER:  Sustained.  Dr. Brendecke



              7    has not been recognized as an expert in fish



              8    propagation.



              9           MR. TJ BUDGE:  Yeah.



             10           Q.   Dr. Brendecke, have you ever designed



             11    systems that involved aeration devices?



             12           A.   Wastewater treatment systems that involved



             13    aeration.



             14           Q.   Could an aeration device --



             15           A.   It's been a long time, I might add.



             16           Q.   Could an aeration device be included in the



             17    design and construction of a recirculation system?



             18           MR. MAY:  Objection.  Lack of foundation.



             19           THE HEARING OFFICER:  Well, I'll allow the



             20    answer to that question.  Overruled.



             21           THE WITNESS:  Yes, I believe it could.



             22           MR. TJ BUDGE:  Okay.  I don't have any further



             23    questions.  Thank you.



             24           THE HEARING OFFICER:  Okay.  Shall we try to get



             25    all the way through cross-examination tonight?
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              1           MR. MAY:  I have a feeling it might take me more



              2    than five minutes.



              3           THE HEARING OFFICER:  Tomorrow morning?



              4           MR. MAY:  Yeah.  Sure.



              5           THE HEARING OFFICER:  I have until noon



              6    tomorrow.



              7           MR. MAY:  Okay.  I'm not sure what to do about



              8    that.  I'm hoping that I can be fairly efficient with



              9    Dr. Brendecke, but I'll have to be as efficient as I



             10    can.  My understanding is we have Dr. Brendecke, we



             11    have Dr. Brockway.



             12                And you have -- who were you planning on



             13    calling other than that?



             14           MR. TJ BUDGE:  Wayne Courtney.



             15           MR. MAY:  Okay.  So maybe three tomorrow.



             16           THE HEARING OFFICER:  Do you want to start at



             17    8:00?



             18           MR. MAY:  We'll do what we can.  8:00 would be



             19    great.



             20           THE HEARING OFFICER:  Do you want to start at



             21    8:00 and try to get done?



             22           MR. RANDY BUDGE:  I don't think we'll have any



             23    trouble being done tomorrow.



             24           THE HEARING OFFICER:  Pardon me?



             25           MR. RANDY BUDGE:  I don't anticipate we'll have
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              1    trouble being done tomorrow.  We only have two



              2    witnesses tomorrow, their cross on Brendecke.



              3                I don't know how long you expect that to



              4    be.



              5           MR. MAY:  Like I said, I'll try and be



              6    efficient, but you never know.



              7           THE HEARING OFFICER:  So what do we have?  Cross



              8    of Dr. Brendecke, and then will you guys rest at that



              9    point?



             10           MR. RANDY BUDGE:  We only have one other



             11    witness.



             12           THE HEARING OFFICER:  Okay.  So you have one --



             13           MR. RANDY BUDGE:  They have one witness.



             14           THE HEARING OFFICER:  You have one additional



             15    witness on direct?



             16           MR. HAEMMERLE:  You're going to call Wayne



             17    Courtney?



             18           MR. RANDY BUDGE:  Correct.



             19           THE HEARING OFFICER:  Oh, okay.  As an adverse



             20    witness, then?



             21           MR. RANDY BUDGE:  Correct.



             22           THE HEARING OFFICER:  And then in the direct



             23    testimony for Rangen, one witness?



             24           MR. HAEMMERLE:  Brockway.



             25           THE HEARING OFFICER:  Dr. Brockway.
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              1                Let's start at 8:00.  Let's see if we can



              2    finish.  Okay.  See you tomorrow.



              3                (Hearing adjourned at 4:54 p.m.)



              4                             -oOo-
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