
Transcript
Powered By

www.pdf-it.com

v. 6.4

Adobe 9 Preferred - Here
 &

Adobe Flash Player - Here

Google Chrome users may need to perform the following actions:

or

http://www.pdf-it.com
http://helpx.adobe.com/acrobat/using/flash-player-needed-acrobat-reader.html
http://get.adobe.com/reader/otherversions/


0273
 1          BEFORE THE DEPARTMENT OF WATER RESOURCES
 2                    OF THE STATE OF IDAHO
 3   
 4   IN THE MATTER OF THE MITIGATION    )
 5   PLAN FILED BY THE IDAHO GROUND     )  Docket No.
 6   WATER APPROPRIATORS FOR THE        )  CM-MP-2014-001
 7   DISTRIBUTION OF WATER TO WATER     )
 8   RIGHT NOS. 36-02551 AND 36-07694 IN)       VOLUME II
 9   THE NAME OF RANGEN, INC.           )    (Pages 273-531)
10   ___________________________________)
11   
12   
13                           BEFORE
14               HEARING OFFICER:  GARY SPACKMAN
15   Date:       March 18, 2014 - 8:38 a.m.
16   Location:   Idaho Department of Water Resources
17               322 East Front Street
18               Boise, Idaho
19   
20   REPORTED BY:
21   JEFF LaMAR, C.S.R. No. 640
22   Notary Public
23   
24   
25   
0274
 1                        APPEARANCES:
 2   
 3   For Rangen, Inc.:
 4        MAY, BROWNING & MAY
 5        BY MR. J. JUSTIN MAY
 6        1419 West Washington
 7        Post Office Box 6091
 8        Boise, Idaho 83707
 9        -and-
10        HAEMMERLE & HAEMMERLE, PLLC
11        BY MR. FRITZ X. HAEMMERLE
12        Post Office Box 1800
13        Hailey, Idaho 83333
14        -and-
15        BRODY LAW OFFICE, PLLC
16        BY MS. ROBYN M. BRODY
17        Post Office Box 554
18        Rupert, Idaho 83350
19   For Idaho Groundwater Appropriators:
20        RACINE, OLSON, NYE, BUDGE & BAILEY, CHARTERED
21        BY MR. RANDALL C. BUDGE
22           MR. THOMAS J. BUDGE
23        Post Office Box 1391
24        201 East Center Street
25        Pocatello, Idaho 83204
0275
 1                  APPEARANCES (Continued):
 2   
 3   For Idaho Department of Water Resources:
 4        OFFICE OF ATTORNEY GENERAL
 5        IDAHO DEPARTMENT OF WATER RESOURCES
 6        BY MR. GARRICK L. BAXTER
 7        322 East Front Street
 8        Boise, Idaho 83720
 9   For Blind Canyon Aquaranch, Inc.:
10        BY MR. GARY LEMMON, PRO SE
11           MS. LINDA LEMMON, PRO SE
12        2757 South 1050 East
13        Hagerman, Idaho 83332
14   For Howard Butch Morris:
15        McHUGH BROMLEY, PLLC
16        BY MS. CANDICE M. McHUGH
17        380 South Fourth Street, Suite 103
18        Boise, Idaho 83702
19   
20   
21   
22   
23   
24   
25   
0276
 1                          I N D E X
 2   
 3                      W I T N E S S E S
 4   TESTIMONY OF JENNIFER SUKOW                        PAGE
 5   Direct Examination by Mr. TJ Budge                  283
 6   Voir Dire Examination by Mr. May                    298
 7   Continued Direct Examination by Mr. TJ Budge        301
 8   Cross-Examination by Mr. May                        305
 9   TESTIMONY OF FRANK CLARENCE ERWIN
10   Direct Examination by Mr. Randy Budge               319
11   Cross-Examination by Mr. Haemmerle                  340
12   Redirect Examination by Mr. Randy Budge             353
13   Recross-Examination by Mr. Haemmerle                359
14   TESTIMONY OF HOWARD BUTCH MORRIS
15   Direct Examination by Mr. TJ Budge                  361
16   Cross-Examination by Mr. Haemmerle                  388
17   Cross-Examination by Mr. Lemmon                     403
18   Redirect Examination by Mr. TJ Budge                404
19   Recross-Examination by Ms. McHugh                   405
20   Recross-Examination by Mr. Haemmerle                407
21   Examination by the Hearing Officer                  407
22   TESTIMONY OF CHARLES M. BRENDECKE
23   Direct Examination by Mr. TJ Budge                  411
24   Voir Dire Examination by Mr. May                    430
25   Voir Dire Examination by Mr. Lemmon                 431
0277
 1                    I N D E X (Continued)
 2   
 3                      W I T N E S S E S
 4   TESTIMONY OF CHARLES M. BRENDECKE                  PAGE
 5   Continued Direct Examination by Mr. TJ Budge        432
 6   Voir Dire Examination by Mr. May                    441
 7   Voir Dire Examination by Mr. Lemmon                 444
 8   Continued Direct Examination by Mr. TJ Budge        446
 9   Voir Dire Examination by Mr. May                    454
10   Continued Direct Examination by Mr. TJ Budge        457
11   Voir Dire Examination by Mr. May                    459
12   Continued Direct Examination by Mr. TJ Budge        461
13   Voir Dire Examination by Mr. May                    505
14   Continued Direct Examination by Mr. TJ Budge        507
15   Voir Dire Examination by Mr. May                    519
16   Continued Direct Examination by Mr. TJ Budge        521
17   
18                       E X H I B I T S
19   NO.                                    MARKED  RECEIVED
20   1025                                     ***      306
21   1026                                     ***      327
22   1051-1052                                ***      478
23   1053                                     ***      507
24   1054                                     ***      518
25   1058                                     ***      514
0278
 1                    I N D E X (Continued)
 2   
 3                       E X H I B I T S
 4   NO.                                    MARKED  RECEIVED
 5   1059                                     ***      511
 6   1060                                     ***      489
 7   1061                                     ***      494
 8   1062 - Figure 12 only                    ***      491
 9   1069                                     ***      364
10   1070                                     ***      365
11   1081                                     ***      468
12   1088                                     ***      466
13   1090-1092                                ***      445
14   1093                                     ***      432
15   1094                                     ***      445
16   1095 - Estimated benefit to Curren       447      460
17          Tunnel for mitigation
18          activities
19   2023                                     ***      282
20   2025                                     ***      282
21   2026                                     ***      282
22   2029                                     ***      282
23   2030                                     ***      282
24   2045A                                    ***      339
25   ///
0279
 1                    I N D E X (Continued)
 2   
 3                       E X H I B I T S
 4   NO.                                    MARKED  RECEIVED
 5   2076 - Deposition transcript of          282      282
 6          Alan Hansten
 7   
 8   
 9   
10   
11   
12   
13   
14   
15   
16   
17   
18   
19   
20   
21   
22   
23   
24   
25   
0280
 1          THE HEARING OFFICER:  We're back on the record.
 2   It's about 8:40 in the morning.  And today is -- mercy.
 3               What is today?
 4          MR. BAXTER:  18th.
 5          THE HEARING OFFICER:  Today is March 18th, 2014.
 6   I lose track.  This is a continuation of the hearing
 7   for mitigation plan for the Rangen call.
 8               And we have just finished with one of your
 9   witnesses, Mr. Budge.
10               Next witness?
11          MR. TJ BUDGE:  That's correct.  Our next witness
12   is Jennifer Sukow.
13          THE HEARING OFFICER:  Okay.  Ms. Sukow, if
14   you'll come forward, please.
15          MR. BAXTER:  Director?
16          THE HEARING OFFICER:  Yes.
17          MR. BAXTER:  If I might ask, I think we left
18   yesterday asking about the deposition of --
19          MR. HAEMMERLE:  Oh, yeah, we should finish that
20   one up.
21          THE HEARING OFFICER:  Okay.
22          MS. SUKOW:  Should I --
23          THE HEARING OFFICER:  Wherever you feel
24   comfortable.  I know where you migrate to.  You can sit
25   in the gallery if you want or whatever.
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 1          MS. SUKOW:  Okay.
 2          MR. TJ BUDGE:  We discussed just making an
 3   exhibit of that this morning, and we've made that
 4   stipulation.  The one caveat is Travis Thompson did
 5   e-mail a change page Sunday, I believe.  And so we
 6   don't have that with us today, but we can provide that
 7   later and attach it to Mr. Hansten's deposition.  But
 8   the stipulation is that Mr. Hansten's deposition will
 9   be submitted in lieu of his live testimony.
10          MR. HAEMMERLE:  And we should have that marked
11   as an exhibit right now, and just get that marked, in,
12   and done.
13               Director, in addition to that, the exhibits
14   that go along with Mr. Hansten's deposition are Rangen
15   Exhibits 2023 through 2030.
16          MR. TJ BUDGE:  Is that all of the exhibits that
17   were at his deposition?
18          MR. MAY:  Yeah.
19          MR. TJ BUDGE:  Okay.
20          MR. MAY:  And if I might add that that
21   corresponds to Exhibits 23 through Exhibits 30 that are
22   referenced in the deposition itself.
23          MR. TJ BUDGE:  Okay.  Let's assign the next
24   number on your exhibit list to his transcript.
25          MR. MAY:  2076.
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 1          MR. TJ BUDGE:  So that deposition transcript
 2   will be assigned Exhibit No. 2076.
 3               (Exhibit 2076 marked.)
 4          MR. BAXTER:  Director, if I might.
 5          THE HEARING OFFICER:  Sure.  Garrick has a
 6   question about the deposition or the exhibit.
 7          MR. BAXTER:  I'm still a little unclear.  So it
 8   was Exhibits 20 and then 23 through 30 to the
 9   deposition is now Exhibit 2076?
10          MR. HAEMMERLE:  No.  2076 is going to be the
11   deposition itself.  And I think Jeff has published that
12   deposition, marked it.  The exhibits that correspond
13   with the deposition are Rangen -- current Rangen
14   Exhibits 2023 through 2030.
15          MR. BAXTER:  Oh, so 2023 through 2030?
16          MR. HAEMMERLE:  2030, yeah.
17          MR. BAXTER:  Okay.  Thank you.
18          MR. MAY:  And the significance of 23 through 30
19   is that they were Deposition Exhibits 23 through 30,
20   and so in the deposition that's how they're referenced.
21          MR. BAXTER:  I'm understanding that.  Thank you.
22               (Exhibits 2023, 2025, 2026, 2029, 2030, and
23          2076 received.)
24          THE HEARING OFFICER:  We don't anticipate any
25   elaboration or any reading of the deposition into the
0283
 1   record, based on the discussions of the parties?
 2               Mr. Haemmerle?
 3          MR. HAEMMERLE:  No, I elaborated on opening, so
 4   I'll leave it at that.
 5          THE HEARING OFFICER:  Okay.  Very good.
 6               Any other preliminary matters?
 7               Thank you.
 8               Now, Ms. Sukow.  Raise your right hand,
 9   please.
10   
11                       JENNIFER SUKOW,
12   having been called as a witness by IGWA and duly sworn
13   to tell the truth relating to said cause, testified as
14   follows:
15   
16          THE HEARING OFFICER:  Thank you.  Please be
17   seated.
18               Mr. Budge.
19   
20                     DIRECT EXAMINATION
21   BY MR. TJ BUDGE:
22          Q.   Thank you, Ms. Sukow, for being here today.
23   I imagine there are maybe other tasks you would prefer
24   to be undertaking.  So we appreciate it.
25               Can you please state your name and spell
0284
 1   your last name for the record.
 2          A.   Jennifer Sukow, S-u-k-o-w.
 3          Q.   And what's your position with the
 4   Department of Water Resources?
 5          A.   I am a Technical Engineer II.
 6          Q.   Okay.  And part of that involves
 7   groundwater modeling with the Eastern Snake Plan
 8   Aquifer model?
 9          A.   Yes.
10          Q.   All right.  Are you familiar with the
11   mitigation plan that IGWA has submitted in this case?
12          A.   Yes.
13          Q.   If you'll look in the binder of exhibits in
14   front of you and find tab 1000 and open that, you'll
15   see a copy of that mitigation plan.
16          A.   The third book over here.  Okay.
17          Q.   Please turn to the second page.  You'll see
18   there the first section of the first mitigation
19   proposal that IGWA is seeking is a request for credit
20   for certain mitigation activities, and it refers to
21   conversions, voluntary dry-ups, and groundwater
22   recharge.
23               We understood from the testimony yesterday
24   that you are the person who has operated the Eastern
25   Snake Plain Aquifer model, or what I may refer to as
0285
 1   ESPAM, to calculate the magnitude of those credits; is
 2   that right?
 3          A.   I calculated the benefit to Curren Tunnel
 4   predicted by the model and the linear regression for
 5   the 2011 through 2013 activities.
 6          Q.   Okay.  Great.  I'll talk to you about those
 7   a little bit later.  I want to just preliminarily
 8   explain my understanding of the process of getting some
 9   of that data from the field to your desk and make sure
10   that my understanding, based on prior testimony, is
11   consistent with your understanding of how that
12   information gets to you.
13               Yesterday Lynn Carlquist testified that
14   they provide some of the conversion and recharge data
15   to Water District 130.  And then Cindy Yenter testified
16   that she takes that information, along with some
17   information from canal companies regarding conversion
18   deliveries, and matches that up with parcels of land on
19   which that water is delivered, and then creates a
20   spreadsheet that comes up with a -- what she referred
21   to as a credit and explained that that was kind of a
22   groundwater savings calculation.
23               And then I understood she sends that
24   spreadsheet to you, and you take the information from
25   that spreadsheet and use that to run the model; is that
0286
 1   correct?
 2          A.   Yes.  We start with Cindy's spreadsheet for
 3   the IGWA conversions.
 4          Q.   Okay.  And then Brian Higgs testified that
 5   he does a similar thing for Southwest and Goose Creek
 6   Irrigation Districts and sends it to Tim Luke, who
 7   undertakes a similar verification process, and then
 8   sends a similar spreadsheet to you for Southwest and
 9   Goose Creek; is that right?
10          A.   Yes.  We start with Tim Luke's
11   spreadsheet --
12          Q.   Okay.
13          A.   -- for the Southwest conversions.
14          Q.   Okay.  A little later I'll pull up those
15   spreadsheets and make sure that we're talking about the
16   same thing, and then we'll look at the chart that you
17   prepared of those 2011, '12, and '13 credits.
18               But before we get there, I wanted to just
19   talk generally about how the model calculates the
20   effect of those activities -- the conversions, the
21   recharge, and the CREP -- and just have you explain
22   kind of conceptually on a high level that hopefully
23   most of us could understand how the model does that.
24               So for dry-ups, which yesterday were
25   explained as land that was traditionally irrigated with
0287
 1   groundwater and the farmer ceases irrigating at all
 2   through the CREP program, or there's some other
 3   voluntary dry-ups that people undertake, can you
 4   explain generally how the model calculates or treats a
 5   dry-up.
 6          A.   I guess I'm not sure by what you mean by
 7   how it treats it.
 8          Q.   How does the model calculate the effect of
 9   somebody drying up land that was historically irrigated
10   with groundwater?
11          A.   Well, for the -- for the dry-ups we start
12   with a .shp file that shows the area of the field that
13   was dried up.  And we run that through a preprocessing
14   tool that takes the -- you know, that area, and then it
15   also looks at the ET and precipitation that's averaged
16   over the 1998 to 2008 period, and calculates the crop
17   irrigation requirement, which would be the net stress
18   that would have occurred there if they had continued to
19   irrigate from groundwater.
20               And then we run that stress.  It assigns
21   that stress to the model cell that the field is in, and
22   then we run that stress through the MODFLOW groundwater
23   model.
24          Q.   Okay.  So let me just try to clarify a
25   couple things.  You referred to a .shp file.  And my
0288
 1   understanding of that is it's just a geographic outline
 2   of land that maybe we're talking about that was
 3   irrigated with groundwater historically.
 4               Is that right?
 5          A.   Yes.
 6          Q.   And you talked about model cells.  My
 7   understanding is the model is broken up to
 8   1-mile-square grid cells.
 9          A.   Yes.
10          Q.   So you figure out which grid cell that .shp
11   file is located in?
12          A.   Yes.  We have a preprocessing tool that
13   does that.
14          Q.   Okay.  That's what the preprocessing tool
15   does, it assigns that .shp file to a certain model
16   cell?
17          A.   That's part of what it does, yes.
18          Q.   Okay.  And then is it -- so I understand
19   it, is really what the model doing is figuring out the
20   hydraulic effect on the aquifer if you no longer pump
21   groundwater to irrigate that .shp file?
22          A.   Yes.  It looks at the hydrologic effect
23   of -- of basically injecting a volume of water that's
24   equivalent to what was not pumped and consumptively
25   used on that field.
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 1          Q.   Okay.  And then am I correct in
 2   understanding that that hydrologic change in that one
 3   model cell, the model is capable of predicting the
 4   effect of that change on any other model cell within
 5   the model?
 6          A.   Technically, yes.  What we are -- the
 7   output we're actually using is the effect of that --
 8   that stress on discharge to the river and springs.
 9          Q.   Okay.  So you can take the change in that
10   one model cell, and then the model can create a
11   prediction of the effect on some other spring cell or
12   river reach cell in the model?
13          A.   Yes.
14          Q.   Okay.  Thanks for that explanation.  That's
15   helpful.
16               And then with conversions, is the model's
17   calculation of the hydrologic effect of a conversion
18   any different than what it does for a dry-up?
19          A.   No.  The actual groundwater flow model
20   works with whatever stress we put in, you know.  And
21   for the conversions, you know, the volume that we're
22   putting in was, you know, taken from Cindy's
23   spreadsheet, and then we also have some allowance for
24   conveyance loss that we calculate.
25               But it's put in as a volume, and the
0290
 1   groundwater flow model doesn't know when we run it what
 2   that volume came from.
 3          Q.   Okay.  So on a conversion it's similar to a
 4   dry-up, except that in addition to accounting for the
 5   less groundwater being withdrawn, you're also
 6   accounting for some recharge that accompanies that
 7   conversion?
 8          A.   Well, with the conversions we're putting in
 9   the volume that Tim or Cindy reviewed and said "This is
10   the amount of CREP volumetric credit they'll get at
11   this conversion site."  And we model that volume as the
12   stress that occurs in that cell, plus we give an
13   allowance for conveyance loss.
14               So we calculate a conveyance loss to, you
15   know, that would be coincident with getting that water
16   to the field.  And we apply that stress to the cells,
17   you know, along the path, along the canal to get that
18   water there.
19          Q.   Okay.  So -- and my understanding of
20   conversions is there's more benefit to converting than
21   to simply drying up acres, because not only do you get
22   the effect of not pumping the aquifer, but you also get
23   some recharge, either through conveyance loss or the
24   water applied to the actual crop.
25               Is that fair to say?
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 1          A.   That's generally true, assuming that
 2   there's, you know, not -- yeah, I mean they get more
 3   benefit than just the groundwater volume because there
 4   is inefficiency in the application and there's
 5   conveyance losses.
 6          Q.   Okay.  That makes sense.  And then on
 7   recharge, I guess you're taking some model cell and
 8   assigning some amount of water that's injected into the
 9   aquifer in that model cell to account for the recharge
10   that occurs in that cell?
11          A.   Yes.
12          Q.   All right.  Okay.  Thanks for that
13   background explanation.
14               If you will look in that exhibit book in
15   front of you and turn to Exhibit 1025.
16          A.   Okay.
17          Q.   At the top of that exhibit it's titled
18   "ESPAM-2.1 simulation of steady-state benefits to
19   Curren Tunnel from 2011 to 2013 conversion and CREP
20   projects within the Great Rift trim line."  This
21   document was provided to us by Garrick Baxter, I
22   believe, with the Department.
23               And my understanding is this reflects your
24   calculation -- your running of the model to calculate
25   the effects of conversion, CREP, and recharge during
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 1   that three-year period.
 2               Is that right?
 3          A.   Yes.
 4          Q.   Okay.  Can you explain just what the
 5   different columns and rows of the model refer to just
 6   so that we understand what this table is showing.
 7          A.   I'm sorry.  Say that again.
 8          Q.   Just generally explain what the table
 9   shows.
10          A.   Okay.  The table shows, you know, the
11   volumes of -- of benefit to the aquifer from various
12   mitigation projects and then the predicted benefit to
13   Curren Tunnel, which is, you know, a two-step process
14   where we -- we use the model ESPAM-2.1 to predict the
15   benefit to the model cell that contains Curren Tunnel
16   and the rest of the spring complex.
17               And then we apply a 63 percent, which is
18   from a linear regression model, that relates the change
19   in flow to the tunnel to the change in total flow in
20   the model cell.
21               The -- in this table the mitigation
22   projects were broken up into -- into several groups.
23   We show the conversions that were done by members of
24   IGWA, then we show the conversions that were done by
25   members of Southwest Irrigation District and Goose
0293
 1   Creek Irrigation District.
 2               Southwest and Goose Creek also had some
 3   voluntary curtailments that are -- that are dry-ups
 4   that aren't part of the CREP program.  And then we show
 5   dry-ups that were part of the CREP program.  And we
 6   show the -- the recharge that Southwest Irrigation
 7   District reported in those three injection wells that
 8   were shown yesterday.
 9          Q.   Okay.  Thank you.
10               So if we look in that left column, there's
11   a series or a list of mitigation activities that have
12   been undertaken by groundwater pumpers.  And then if we
13   go over to the right column for predicted benefit to
14   Curren Tunnel, the bottom, the totals, that's the
15   steady-state effect on the Rangen model cell from those
16   activities in the left mitigation project column;
17   correct?
18          A.   No.  You said that's the predicted benefit
19   to the Rangen model cell.  And this is the predicted
20   benefit to Curren Tunnel.
21          Q.   Okay.
22          A.   So it's already been multiplied by the
23   63 percent.
24          Q.   Okay.  All right.  So for example, in 2011,
25   the 1.7 cfs figure, that's 63 percent of the total
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 1   predicted benefit to the Rangen model cell?
 2          A.   Yes.
 3          Q.   Okay.  And then 2.1 cfs in 2012 and 1.7 in
 4   2013.  I only -- I just have a few questions about
 5   this.
 6               And I think what may be easiest would be,
 7   Justin, for you to pull up Exhibits -- and these are
 8   spreadsheets -- 1022 and 1023.
 9               You can look at those in the binder if
10   you'd like, Ms. Sukow.  In the binder all you have is a
11   screenshot of the first page of the spreadsheet, which
12   you may or may not be able to decipher.  But on the
13   screen in front of you we have projected the actual
14   spreadsheet.  And the first spreadsheet on the top it
15   says "1022 conversion summary 2011."
16               And I'll represent to you that Ms. Yenter
17   explained yesterday that this is the spreadsheet she
18   prepares of conversion data in Water District 130.
19   There's a number of tabs on the bottom, "Soft
20   Conversions," "Hard Conversions," et cetera.  You
21   mentioned earlier that you use data provided by
22   Ms. Yenter to run the model.
23               And I just want to make sure that this is
24   the spreadsheet you're referring to that you get from
25   Ms. Yenter for that purpose?
0295
 1          A.   Yes.
 2          Q.   And, Justin, let's go to 1023 is the same
 3   looking spreadsheet, but it's for years 2012 and 2013.
 4               So this, again, would be the data that you
 5   utilized to create the figures on Exhibit 1025 for the
 6   years 2012 and 2013; is that right?
 7          A.   Yes.
 8          Q.   And then also if you go to 1082.
 9               Garrick, do you show those spreadsheets,
10   1022 and 1023, as being in evidence?
11          MR. BAXTER:  Yes.
12          MR. TJ BUDGE:  Okay.
13          Q.   And then 1082 and 1083 are different
14   spreadsheets.  They're for Southwest Irrigation
15   District.
16               And we understood from the testimony
17   yesterday these were also provided to you and used by
18   you to do your calculations for those districts; is
19   that correct?
20          A.   Yes.  Sorry, the tabs that I look at are up
21   here.  The ones in the screenshot are not the tabs I
22   use so I didn't recognize them.
23               Yeah.  This spreadsheet you have on the
24   screen is one that I used, yes.
25          Q.   Okay.  And for the record, the spreadsheet
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 1   on the screen is Exhibit 1082.
 2               And then, Justin, if you'll go to 1083.
 3               It's the same spreadsheet but for the years
 4   2012 and '13.  And I assume this is also the
 5   spreadsheet you used?
 6          A.   Yes.
 7          Q.   Is there any data that you gather that does
 8   not come from one of these two spreadsheets?
 9          A.   There isn't data that we gather.  We do --
10   we do use estimates from the model to estimate the
11   canal seepage, and that is reflected in the notes on
12   the table that I produced.  I'm sorry, I've forgotten
13   what exhibit number that was.
14          Q.   It's 1025.
15          A.   Yes.  So notes 1 and 2 on Exhibit 1025 show
16   the canal seepage that we assumed for those conversion
17   projects.
18          Q.   Okay.  And then the CREP data, does it come
19   from these spreadsheets, or do you get that from
20   another source?
21          A.   We get that from another source.
22          Q.   Ms. Sukow, if you'll turn to Exhibit 1039.
23   And it's the first exhibit in the second book.
24          A.   Oh.  Okay.
25          Q.   Take a moment to look at this.  This is a
0297
 1   document that we obtained published by the NRCS.  It's
 2   a CREP report for Idaho for the year 2013.
 3               Is this the document or the source of data
 4   for your CREP calculations, or do you get your data
 5   from something else?
 6          A.   I get my data from a CREP .shp file that is
 7   processed by IDWR's GIS staff.  They get data from, you
 8   know, from the agency, the Idaho Soil and Water
 9   Conservation Commission.  So I don't use this data
10   myself.  It's already been processed by others for my
11   use.
12          Q.   Okay.  Is this report one that you would
13   review in the course of your job, or do you just take
14   the .shp file that you mentioned?
15          A.   Yeah, I just take the .shp file that
16   somebody else has already processed.
17          Q.   Okay.  This document isn't one you're
18   familiar with, then?
19          A.   I have seen it before, but I'm not
20   particularly familiar with it.
21          Q.   Okay.  Do you know if the CREP data shown
22   in this document is the same as the data that you use
23   in your model run?
24          A.   I -- I have never compared the .shp file I
25   use to this document.  So no, I can't -- I don't know.
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 1          Q.   Okay.  When you get your .shp file from the
 2   NRCS for CREP data, is that an annual .shp file?  Is
 3   that something they provide to you annually?
 4          A.   Again, I get the .shp file from IDWR staff.
 5   I do not know what their process is for getting the
 6   updates from this agency, and I don't know how often
 7   they do it.
 8          MR. TJ BUDGE:  Okay.  Mr. Director, we had hoped
 9   to admit this document into evidence.  It doesn't
10   appear that it's one that Ms. Sukow utilizes in her
11   calculation of CREP data, but it is an explanation of
12   the CREP program in Idaho.  And it has figures on the
13   number of acres enrolled over the last few years.  It
14   is a public document, and I think it's fair to assume
15   that the data reported in it is accurate and consistent
16   with what Ms. Sukow relies upon.
17               With that background, I would offer it into
18   evidence.  It's Exhibit 1039.
19          MR. MAY:  Director, may I have a couple of
20   questions in aid of objection?
21          THE HEARING OFFICER:  Yes.
22   
23                    VOIR DIRE EXAMINATION
24   BY MR. MAY:
25          Q.   Ms. Sukow, the data that you rely upon in
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 1   making your calculations that ended up in Exhibit 1025,
 2   do those include all CREP acres?
 3          A.   The -- when we do the processing, we shape
 4   the -- we clip the .shp file to the area of
 5   curtailment.  So in this case the Great -- you know,
 6   the Great Rift trim line.  So it does not include any
 7   CREP acres that are east of the Great Rift or that are,
 8   well, obviously outside of the model boundary, so...
 9          Q.   And that would include just the model
10   boundary or the area of common groundwater supply as
11   well?
12          A.   It only includes CREP within the area of
13   common groundwater and west of the Great Rift and
14   within the model boundary.
15          MR. MAY:  Director, I would object to this on
16   the basis of relevance, just because it's going to
17   include different data from what was reflected in
18   Exhibit 1025 and used in her calculation.  And she
19   didn't rely on it.
20          MR. BAXTER:  Director --
21          THE HEARING OFFICER:  Yeah.
22          MR. BAXTER:  -- if I might.  From my records it
23   shows this exhibit has already been stipulated to by
24   the parties.
25          MR. MAY:  Then -- then my questions will cover
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 1   the objection that we've got.  So I don't have a
 2   problem with it, Director.  It's mainly just an issue
 3   of it doesn't accurately reflect what went into 1025.
 4          MR. TJ BUDGE:  We'll stipulate that, as
 5   explained, the Department limits its -- or limits its
 6   CREP credit to those acres within the Great Rift trim
 7   line and that this report may include acres outside the
 8   Great Rift trim line.
 9               Is that fair enough?
10          MR. MAY:  What's that?
11          MR. TJ BUDGE:  We'll stipulate for the record
12   that the report here may include acres that are outside
13   the Great Rift trim line and the Department only
14   accounts for those inside the trim line.
15          MR. MAY:  Yeah.  And I believe there's some
16   other processing, she said, for instance, within the
17   model boundary and common groundwater area.  I guess
18   my -- this report may contain CREP acres that are not
19   included in her calculation.  But other than that, I
20   don't care.
21          MR. TJ BUDGE:  Okay.
22          THE HEARING OFFICER:  My handwritten notes
23   confirm what Garrick Baxter said.  The parties have
24   stipulated to the admission of 1039, so it's in the
25   record already.
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 1          MR. MAY:  Okay.  No problem with that, Director.
 2          THE HEARING OFFICER:  Okay.
 3   
 4                CONTINUED DIRECT EXAMINATION
 5   BY MR. TJ BUDGE:
 6          Q.   Ms. Sukow, there were a few questions
 7   yesterday about recharge that's performed by the Idaho
 8   Water Resource Board.  My understanding is that that
 9   was not included in either Ms. Yenter's or Mr. Luke's
10   spreadsheets that you rely on.
11               Is there -- in your table, 1025, do those
12   numbers reflect any Water Resource Board recharge, to
13   your knowledge?
14          A.   Not to my knowledge.  There is a note on
15   the SWID recharge that in the time frame we had to do
16   this analysis I was not able to verify with -- I was
17   not able to verify with Neal Farmer whether or not the
18   SWID recharge claimed for 2012 and 2013 was sponsored
19   by the Water Resource Board.
20               We did not include any recharge that we
21   knew was sponsored by the Idaho Water Resource Board in
22   this analysis because that's -- we did this analysis
23   consistent with -- with, you know, the mitigation
24   credit runs we had done in -- previously for the Clear
25   Springs and Blue Lakes delivery calls.  And we did
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 1   not -- we did not calculate mitigation credits for
 2   Board-sponsored recharge for those calls, so...
 3          Q.   Okay.  So for those SWID, which is
 4   Southwest Irrigation District, for those acres that you
 5   had not yet verified whether the recharge was Water
 6   Board-sponsored or District sponsored, did you assume
 7   that that recharge had been performed by the District
 8   and then therefore included it as part of your credit,
 9   or did you not include that recharge in your credit
10   calculation?
11          A.   It is included.  As you can see, it's very,
12   very small.
13          Q.   Yeah.
14          A.   So it...
15          Q.   Okay.  Have you done model calculations of
16   recharge performed by the Water Resource Board in other
17   contexts?
18          A.   Yes.
19          Q.   Where do you get the recharge data to do
20   those model runs?
21          A.   From -- from other staff.
22          Q.   Okay.  If the Director were to decide to
23   give groundwater users credit or partial credit for
24   Board-sponsored recharge activities, could you add
25   that -- do you have the data to add that to your table
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 1   and create an updated model run that would account for
 2   that recharge?
 3          A.   I don't personally have that data compiled
 4   at this time, but I -- I suspect that we could get it
 5   from other staff that have that data.
 6          Q.   Okay.  And then just a couple final
 7   questions.  I don't know if you were in here yesterday
 8   when there was some discussion about the Sandy Ponds
 9   and recharge that occurs in the Sandy Ponds.
10               Are you familiar with the Sandy Ponds?
11          A.   A little bit, but I have not been there
12   since probably 2003 or 2004.
13          Q.   Okay.  If the Director were to decide to
14   give groundwater users credit for some recharge that's
15   performed in the Sandy Ponds, what data would you need
16   from the groundwater users to be able to run that
17   through the model to determine the effect on the Curren
18   Tunnel?
19          A.   We would need accurate measurements of the
20   water that flowed into the ponds and then all of the
21   outflows from the ponds.  So we would need accurate
22   measurements of what -- you know, what is diverted
23   from -- by -- is it Butch Morris?
24          Q.   Yeah.
25          A.   -- from the box on his land.  And then we
0304
 1   would need accurate measurements of the -- the pipeline
 2   discharged to Curren Ditch or just accurate
 3   measurements at the head of the pipeline.  But we'd
 4   need measurements of the total flow into the Sandy
 5   Pipeline.
 6               And then yesterday there was some mention
 7   in testimony of water going into a third pond, I
 8   believe, and that Butch Morris also had some diversions
 9   out of that.  So we would need accurate measurements of
10   that water, that outflow as well.
11          Q.   Okay.
12          A.   And if there are any other outflows that
13   I'm not aware of, we'd need accurate measurements of
14   those as well.
15          MR. TJ BUDGE:  Okay.  That makes sense.  Thank
16   you.  I don't have any further questions.  Hold on.  I
17   may.
18               I don't have any further questions.
19   Thanks.
20          THE HEARING OFFICER:  Okay.  Thank you,
21   Mr. Budge.
22               Mr. May, you may cross-examine.
23          MR. MAY:  Thank you.
24   ///
25   ///
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 1                      CROSS-EXAMINATION
 2   BY MR. MAY:
 3          Q.   Ms. Sukow, Justin May on behalf of Rangen.
 4               With regard to the calculations that are
 5   reflected in Exhibit 1025 -- and I'm showing you
 6   Exhibit 1025 on the screen here -- have you, since the
 7   time you created this spreadsheet, made any changes to
 8   it?  I mean have you made any new calculations that
 9   would require changes to this spreadsheet?
10          A.   No.
11          MR. MAY:  And just a housekeeping matter, TJ, I
12   don't know if you introduced 1025.
13               Did you intend to?
14          MR. TJ BUDGE:  Is it stipulated?
15          MR. RANDY BUDGE:  I show that as being in.
16          MR. MAY:  You do?  I don't have it on my list as
17   admitted.
18          MR. BAXTER:  I don't have it as a stipulated
19   exhibit, and I don't have it as admitted yet.
20          THE HEARING OFFICER:  Okay.
21          MR. MAY:  Did you intend to offer it, TJ?
22          MR. TJ BUDGE:  I did.  My notes reflect it was
23   stipulated.
24               So I'll offer Exhibit 1025.
25          THE HEARING OFFICER:  Mr. May?
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 1          MR. MAY:  No objection.
 2          THE HEARING OFFICER:  Mr. Lemmon, I need to come
 3   to you when we discuss these.
 4               So do you have an objection?
 5          MR. LEMMON:  That's fine.
 6          THE HEARING OFFICER:  Okay.  Exhibit 1025 is
 7   received into evidence.
 8               (Exhibit 1025 received.)
 9          Q.   (BY MR. MAY):  TJ pointed out the heading
10   here that talked about simulated steady-state benefits
11   based upon, and it says, "conversions and CREP
12   programs."  I notice there is some recharge on here.
13               To the extent that you had intended to
14   indicate credit from recharge, is that also included in
15   this table?
16          A.   It is also included.  I -- I had originally
17   made a table of conversion and CREP projects, and was
18   asked to add that recharge in here.  And I did not.  I
19   neglected to change the title, so...
20          Q.   The -- I notice also on here you have an
21   indication here under -- I'll just say with the
22   Southwest Irrigation District acres for conversions, it
23   says "Acres not reported."
24          A.   Uh-huh.
25          Q.   What does that -- what does that mean, that
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 1   the acres were not reported?
 2          A.   The acres were not included in the
 3   spreadsheet that Tim Luke gives to me.  The acres are
 4   not relevant to my analysis, because for conversions we
 5   just, you know, model the volume that was delivered and
 6   given credit for.  So for my purposes it doesn't matter
 7   on the conversions what the acreage is.
 8          Q.   Okay.  And that was -- that goes into my
 9   next question, which is whether or not the fact that
10   those acres are not reported has any impact on what you
11   would do for this table?
12          A.   No.
13          Q.   When you say "acres not reported," you mean
14   the number of acres themselves is not reported to you,
15   just the number?
16          A.   The number of acres that are associated
17   with -- with the volume of water delivered to that
18   conversion project is not reported to me.
19          Q.   So in the next set of columns where it says
20   "Volume in acre-feet" and you have numbers there for
21   southwest Idaho beginning with 47,000 approximately in
22   2011, that's the number that's important for you for
23   performing your calculations?
24          A.   Yes.
25          Q.   And in the data that you receive, in
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 1   addition to getting a number of 47,000, do you also get
 2   data showing you the location of where those 47,000
 3   acre-feet were delivered or accounted for?
 4          A.   Yes.
 5          Q.   So even though you don't have the number of
 6   acres, you have the location for where the acre-feet
 7   are calculated?
 8          A.   Yes.  The location is assigned to the well
 9   or wells from which the groundwater is not being
10   diverted.  So the volume is assigned to well locations,
11   rather than a field.
12          Q.   We talked a little bit about -- earlier in
13   a couple of my questions about what criteria you used
14   to filter out the input data that goes into creating
15   this spreadsheet.
16               For all of the input data that you used,
17   what -- you indicated that one of the criteria is
18   within the curtailment area, you filter data based on
19   whether it was located within the curtailment area; is
20   that correct?
21          A.   Yes.
22          Q.   And what process did you go through in
23   order to do that?
24          A.   I have a .shp file, a GIS .shp file that
25   shows the curtailment area.  And the curtailment area,
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 1   you know, excludes things east of the Great Rift, it
 2   excludes things outside the area of common groundwater,
 3   and it excludes things outside the model boundary.  So
 4   all those things are already excluded from the
 5   curtailment area in this .shp file.
 6               And I clip the input files, you know,
 7   whether they be a CREP .shp file or a .shp file that
 8   shows the locations of the conversions, which are
 9   points, I clip out anything that's outside of those.
10          Q.   And so, for instance, just to be clear,
11   when we're talking about Southwest Irrigation District
12   conversions, for instance, your preprocessing that you
13   do with the data would exclude any of those Southwest
14   Irrigation District conversion locations that are
15   outside of the curtailment area?
16          A.   Yes.  If there are conversions at wells
17   that are outside of the curtailment area, those are
18   excluded.
19          Q.   Okay.  And so we heard yesterday -- and you
20   may have been here for some testimony from Brian
21   Higgs -- about the number of acres of conversions that
22   Southwest Irrigation District has.  It would be my
23   understanding that not all of those acres would be
24   included in your calculation.
25          A.   Possibly.  I do not recall if -- off the
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 1   top of my head if there were conversions outside of the
 2   area of curtailment that I had to clip out or not.
 3   There might have been.  There might not have been.
 4   But --
 5          Q.   And if -- excuse me.  I didn't mean to cut
 6   you off.
 7          A.   Oh.
 8          Q.   But if there are, they would be excluded by
 9   your processing that you did of the data?
10          A.   Yes.
11          Q.   Was there any other similar type of
12   filtering that you did with the input data before you
13   put it into -- in other words, were there other areas
14   that you excluded or other types of conversions or
15   other types of acres that you excluded?
16          A.   I'm not sure I understand the question.
17          Q.   For instance, did you make any effort to
18   determine whether specific conversions were done by
19   IGWA members?
20          A.   No.  We take the spreadsheet that Cindy
21   gave us for the IGWA conversions and, you know, we
22   assume that -- we assume that those were done by IGWA
23   members when we call them IGWA conversions on this
24   spreadsheet.
25          Q.   In making your calculations, I think either
0311
 1   you or TJ mentioned that the numbers that we've got
 2   over here for the predicted benefit to the Curren
 3   Tunnel that are listed under each year, those are based
 4   on steady state; correct?
 5          A.   Yes.
 6          Q.   Could you describe what that means.
 7          A.   What that means is that for -- for a given
 8   year, so for 2011, for example -- we take the
 9   activities that were performed in 2011, and we run them
10   at steady state, which basically means the model is
11   assuming that those have been going on at a constant
12   rate forever.  And that is -- the predicted benefit is
13   the predicted benefit that would occur at equilibrium
14   if this activity occurred every year for a very long
15   time.
16          Q.   And so when you say for "every year for a
17   very long time," that assumes that that's going to
18   occur in the future; correct?
19          A.   Yes.
20          Q.   What is the steady-state period?  You said
21   a very long time.  What's the period?
22          A.   Well, technically it's -- you know, it's
23   running it out until it gets to equilibrium.  So
24   there's not really a time period on it.  However, we
25   have -- you know, we have done some transient
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 1   simulations in the model, not for this particular
 2   scenario, but with other scenarios where we've looked
 3   at how long it takes to get to, say, 90 percent of the
 4   steady-state value.  And, you know, we did that for --
 5   you know, for curtailment scenarios.  And I believe it
 6   was somewhere on the order of ten years.
 7          Q.   On what?
 8          A.   Somewhere on the order of ten years to get
 9   to 90 percent of steady state.
10          Q.   Okay.
11          A.   So you'll see -- you'll see the majority of
12   this benefit within the first ten years.
13          Q.   Okay.  You'll see the benefit within the
14   first ten years, assuming that it occurs for that
15   entire time period; correct?
16          A.   Yes.  Assuming you perform the exact same
17   practice for ten years, you should see somewhere around
18   90 percent of the benefit.
19          Q.   And in order to get the rest of the
20   steady-state value, you'd have to continue that
21   practice out for a number of years beyond that;
22   correct?
23          A.   Yes.
24          Q.   Do you know how long that is to actually
25   get to steady state with this model, with this run?
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 1          A.   I don't.
 2          Q.   I notice that there's a difference between
 3   2011, 2012, and 2013 for each of these.
 4               It appears, based upon the difference, that
 5   the same activities don't actually occur in each year;
 6   is that correct?
 7          A.   That's correct.
 8          Q.   Okay.  And so the assumptions that go into
 9   each of these, that the activity is going to occur
10   permanently, is not really a correct assumption, is it?
11          A.   Yeah, that's true.
12          Q.   Did you make any attempt to determine for
13   any of these given years what the effect would be now?
14   Did you do any transient runs on -- on these
15   activities?
16          A.   No, we have not done any transient runs.
17          Q.   So going forward, for instance for 2014,
18   did you make any attempt to determine what the value
19   would be for 2014?
20          A.   No.  That would depend on what practices
21   they actually carry out in 2014.
22          Q.   And same thing for 2015 and beyond;
23   correct?
24          A.   Yes.  It will always depend on what
25   practices they actually undertake.
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 1          Q.   So under this analysis that you're doing
 2   here, you're just looking back at what happened in
 3   previous years and making no attempt to predict what
 4   the effect will be in the future; correct?
 5          A.   That's correct.
 6          Q.   What would happen to the numbers that
 7   you've got here if the activities stopped or changed?
 8          A.   These numbers will change.
 9          Q.   Did you do -- rephrase this.
10               I understand that you undertook some
11   efforts to ensure that the activities that you are
12   reflecting here in the calculations you're making here
13   were not already assumptions in the curtailment run.
14               Is that correct?
15          A.   Yeah, that's correct.  So the curtailment
16   run was -- the irrigated lands that were used in the
17   curtailment run had the CREP acres that were dried up
18   in 2008 added back in so that they aren't double
19   counted.
20          Q.   Okay.  So you made some effort, at least as
21   you're saying with regard to CREP, to make sure that
22   they're -- that those acres were not double counted in
23   terms of credit?
24          A.   Yes.
25          Q.   Did you do anything like that with regard
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 1   to conversions?
 2          A.   Well, the conversions are still irrigated,
 3   they're just irrigated with surface water.  So they'll
 4   show up as irrigated lands.  And we have not altered
 5   the groundwater fraction, you know, to account for the
 6   conversions.  So the groundwater fractions are, you
 7   know, the same as they were before the conversions.
 8          Q.   Okay.  So do you have any concerns with the
 9   conversions, that there's any kind of double counting
10   being done there?
11          A.   No, I don't have any concerns with that.
12          Q.   With regard to the recharge that's
13   reflected here -- and the only recharge that I notice
14   here is for Southwest Irrigation District.  With regard
15   to that recharge, is there any -- is there any
16   modification that needs to be done in order to make
17   sure that that recharge isn't already reflected in the
18   model -- or in the curtailment run?
19          A.   No, I don't think that would be reflected
20   in the curtailment run at all.
21          Q.   Okay.  This is -- this is newer than the
22   curtailment run, is that the reason for that, or was
23   done newer?
24          A.   Well, it's -- I mean it's surface water
25   recharge.  And the curtailment run is just done in
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 1   superposition mode and only looks at groundwater
 2   pumping on irrigated lands.  And this -- you know,
 3   recharge doesn't come into play with that.
 4          Q.   So there's no adjustments that you think
 5   you would need to make on recharge similar to what you
 6   did with CREP?
 7          A.   No.
 8          Q.   I notice on here that you did not include
 9   any recharge acres for IGWA.
10               What was the reason for not including any
11   recharge acres -- or any recharge benefit for IGWA?
12          A.   To my knowledge, there wasn't any
13   non-Board-sponsored recharge carried out by IGWA, to my
14   knowledge, during these three years.  And consistent
15   with what we've done in past calls, we didn't analyze
16   Board-sponsored recharge for this.
17          Q.   Okay.  Mr. Budge also mentioned the Sandy
18   Ponds.
19               Did you -- why did you not include in this
20   any recharge related to the Sandy Ponds?  Did you have
21   a reason for that?
22          A.   To my knowledge, that was not something
23   that was specifically requested in a mitigation plan
24   previously.  And to my knowledge, I don't have the data
25   to, you know, calculate the volume that we would input
0317
 1   into the model.
 2          Q.   And to your knowledge, in order to do that
 3   you would -- I understand you to have testified that
 4   you would need to know reliably the amount of water
 5   that went into the Sandy Ponds; correct?
 6          A.   Yes, and also any outflows from the ponds.
 7          Q.   And you'd need accurate numbers for both of
 8   those values in order to make that calculation?
 9          A.   Yes.
10          Q.   Mr. Budge showed you Exhibit 1000, which
11   was the mitigation plan.  And we've been -- and you can
12   look at that, but we've been looking at items what I
13   guess are 1A through C in IGWA's mitigation plan.  And
14   those include the dry-ups, the conversions, and
15   recharge.
16               Have you been asked to or have you done any
17   analysis with regard to any of the other aspects of
18   IGWA's mitigation plan?
19          A.   I'm sorry.  Aspects other than -- can you
20   say that again?
21          Q.   Other than the items that are listed in 1A
22   through C.  In other words, have you done any
23   calculations or been asked to do any calculations with
24   regard to the Sandy Pipeline?
25          A.   No.
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 1          Q.   Or any of the other items numbered 2
 2   through 9 in their mitigation plan?
 3          A.   No.  We haven't done any analyses.
 4          MR. MAY:  That's all that I've got.  Thanks.
 5          THE HEARING OFFICER:  Mr. Lemmon, do you have
 6   questions of Ms. Sukow?
 7          MR. LEMMON:  I don't.
 8          THE HEARING OFFICER:  Okay.
 9          MR. TJ BUDGE:  No further questions.  Thank you.
10          THE HEARING OFFICER:  Mr. Budge?
11               Thank you, Jennifer.
12          THE WITNESS:  Thank you.
13          THE HEARING OFFICER:  Next witness?
14          MR. RANDY BUDGE:  We'd call Frank Erwin to be
15   sworn.
16          THE HEARING OFFICER:  Mr. Erwin, raise your
17   right hand, please.
18   
19                    FRANK CLARENCE ERWIN,
20   having been called as a witness by IGWA and duly sworn
21   to tell the truth relating to said cause, testified as
22   follows:
23   
24          THE HEARING OFFICER:  Thank you.  Please be
25   seated.
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 1                     DIRECT EXAMINATION
 2   BY MR. RANDY BUDGE:
 3          Q.   Good morning, Mr. Erwin.
 4          A.   Good morning.
 5          Q.   Would you give us your full name and
 6   address for the record, please.
 7          A.   Frank Clarence Erwin.  My address is
 8   711 East Avenue North, Hagerman, Idaho.
 9          Q.   Mr. Erwin, are you currently serving as the
10   watermaster for the Billingsley Creek area?
11          A.   Yes, sir.
12          Q.   And how long have you served in that
13   capacity?
14          A.   I wasn't quite prepared for that question.
15   I'll have to think back.  Almost 20 years.
16          Q.   Can you generally describe what your
17   responsibilities include with respect to administering
18   water rights on Billingsley Creek and the tributaries.
19          A.   My responsibility includes the measurement
20   and reporting, the diversions on Billingsley Creek and
21   from tributaries to Billingsley Creek, and in general
22   the administration of the water rights by priority.
23          Q.   And does that administration include the
24   water rights that arise in what's known as the
25   Martin-Curren Tunnel?
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 1          A.   Yes, it does.
 2          Q.   And does it also include the water rights
 3   delivered through what's commonly known as the Curren
 4   Ditch?
 5          A.   Yes, it does.
 6          Q.   And are you acquainted with the various
 7   priority dates of all of the water rights on those --
 8   Billingsley Creek and its tributaries?
 9          A.   I have to explain, I don't have them all
10   memorized, but I'm fairly well acquainted with them,
11   yes.
12          Q.   And is it true that the measurement records
13   that you compile yourself are reported on an annual
14   basis to the Department?
15          A.   The measurement records?
16          Q.   The measurement records that you take for
17   water deliveries.
18          A.   Yes, they are reported.
19          Q.   Would it be true that there are many water
20   rights, irrigation water rights, downstream on
21   Billingsley Creek that would be senior in priority to
22   the irrigation rights in the Curren Tunnel?
23          A.   Yes, sir.
24          Q.   Is it also true that at no time have any of
25   the senior water rights downstream in Billingsley Creek
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 1   actually curtailed and shut off any irrigation rights
 2   in the Curren Tunnel?
 3          A.   I'm going to ask you to ask me that again.
 4          Q.   Okay.  Has there ever been a time that the
 5   senior irrigation rights on Billingsley Creek have made
 6   a call and told you, as watermaster, Mr. Erwin, to go
 7   up and shut down the irrigation rights in the Curren
 8   Tunnel?
 9          A.   No, there hasn't.
10          Q.   And is that because the irrigators
11   downstream choose to allocate whatever supplies are
12   available among themselves?
13          A.   At this point in time they're able to
14   manage their irrigation needs with what supplies are
15   available.  And that, of course, includes the fact
16   that -- that very little, if any, irrigation water is
17   diverted from the Curren Tunnel at this point in time.
18          Q.   Let's assume hypothetically that at some
19   point in the future that were to change and those
20   senior rights would make a call on the junior rights in
21   the Curren Tunnel.
22               Follow me on that?
23          A.   Uh-huh.
24          Q.   If that occurred, as long as there's
25   15 second-feet of water delivered to the Curren Ditch,
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 1   would there be no priority curtailment at the tunnel,
 2   based on the priority rights as you know them?
 3          A.   I would have to check the record.  There
 4   may be some downstream senior rights on Billingsley
 5   Creek that would be in a position to demand that water.
 6          Q.   But generally during the course of your
 7   actual experience on the ground, as long as there's
 8   15 second-feet in the Curren Ditch, there would be no
 9   reason to curtail the irrigation rights in the Curren
10   Tunnel; would that be correct?
11          A.   At this point in time, yes.
12          Q.   I want to ask you a few questions about the
13   Sandy Pipe.
14               I assume you're familiar with that?
15          A.   Yes, sir.
16          Q.   And you were watermaster at the time that
17   pipe was constructed?
18          A.   Yes, sir.
19          Q.   And do you observe the operations of the
20   pipeline in any sense?
21          A.   No, I don't.
22          Q.   You're not responsible for the delivery of
23   water through the pipeline?
24          A.   No, sir.
25          Q.   Is my understanding correct that the Sandy
0323
 1   Pipeline discharges water into the Curren Ditch?
 2          A.   It can.
 3          Q.   And did you observe that to happen at a
 4   time that there's water flowing through the pipeline
 5   that ends up in the Curren Ditch during the irrigation
 6   season?
 7          A.   I have observed it.  At one particular time
 8   I can recall when the water for the Curren Ditch was
 9   provided for the entire season, irrigation season, for
10   the full year.  And I believe it was in around 2005,
11   maybe 2006.
12               Other than that, I have not observed it.
13   Either there wasn't any running in when I was there or
14   there may have some ran into the Curren Ditch, but I
15   was not there to observe it.
16          Q.   And is that discharge of the Sandy Pipeline
17   into the Curren Ditch downstream from your measuring
18   device that you utilize on the Curren Ditch?
19          A.   Yes, it is.
20          Q.   And so if one were to look at the reports
21   of the amount of water flowing in the Curren Ditch, it
22   would not reflect anything that might be added by the
23   Sandy Pipeline downstream?
24          A.   That's correct.
25          Q.   Do you have available there Exhibit 1027?
0324
 1   It should be in that first white book.  You know, I
 2   apologize, 1026, I believe, is the Curren Ditch
 3   measurements.
 4               Do you have that in front of you,
 5   Mr. Erwin?
 6          A.   Yes, sir.
 7          Q.   And down in the bottom right corner, I
 8   think you'll see that that was Exhibit 3 in the
 9   deposition that you gave on March 4th, 2014.
10          A.   Yes, sir.
11          Q.   So do you recognize that?
12          A.   Yes, I do.
13          Q.   And that appears to be a compilation of
14   measurements on the Curren Ditch covering a period 1995
15   through 2013?
16          A.   Yes, sir.
17          Q.   And it reflects four different days that
18   those are measured?
19          A.   Yes.
20          Q.   Do you measure on only those four days, or
21   is this some type of a summary or compilation?
22          A.   This chart is a summary or a compilation.
23   The actual measurements are recorded on a weekly basis
24   and reported to me as the watermaster by the lateral
25   manager.  At this point in time that individual is Bill
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 1   McCarthy.  He's employed by the Buckeye Farms.
 2               I do check that measurement occasionally,
 3   and just to make sure that the individual responsible
 4   for giving me those measurements are reading it
 5   accurately and knows how to convert it in the
 6   conversion chart.
 7          Q.   Do you know why out of the weekly
 8   measurements that you take on the Curren Ditch that
 9   those four dates were selected?
10          A.   Those were selected because of a
11   condensation.  The complete reports were reviewed by me
12   prior to the deposition.  And to condense it into a
13   manageable form, I just chose the first month, the
14   15th, the fourth month, the 15th, those particular days
15   were just chosen because of a random selection.  No
16   particular reason, just a random selection to condense
17   the chart.
18          Q.   Okay.  Mr. Erwin, are the flow records
19   shown on those particular dates in each year an actual
20   measurement that would have been taken on that
21   particular day, not a weekly or monthly average?
22          A.   They may have been an accurate measurement,
23   depending on what day they were actually taken.  The
24   odds are they were probably an interpolated measurement
25   in that week prior to and following that measurement.
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 1   In other words, if the 15th fell on a Wednesday and the
 2   lateral manager takes the readings every Monday
 3   morning, then it would have not been the exact
 4   measurement, no.  It would have been an interpolated
 5   measurement.
 6          Q.   By that do you mean it would have been an
 7   actual measurement closest to the date that's reflected
 8   here?
 9          A.   Probably, yes, uh-huh.
10          Q.   But as far as you know, with that
11   qualification the measurement records shown on each
12   year and date are an accurate summary or reflection of
13   the actual measurements that are contained in your
14   records as watermaster?
15          A.   Yes, sir.
16          MR. RANDY BUDGE:  We'd offer Exhibit 1026.
17          MR. HAEMMERLE:  I believe it's already in,
18   Counsel.
19          MR. RANDY BUDGE:  Pardon?
20          MS. BRODY:  It's in as 2003.
21          MR. RANDY BUDGE:  Thank you.
22               So no objection to having it offered both
23   as our exhibit and yours?
24          MR. HAEMMERLE:  No objection.
25          THE HEARING OFFICER:  Mr. Lemmon, any objection?
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 1          MR. LEMMON:  No.
 2          THE HEARING OFFICER:  Okay.  The document that's
 3   marked as Exhibit 1026 is received into evidence.
 4               (Exhibit 1026 received.)
 5          Q.   (BY MR. RANDY BUDGE):  Mr. Erwin, so
 6   looking at Exhibit 1026, if there were water flowing
 7   through the Sandy Pipeline into the Curren Ditch, they
 8   would not be reflected on this particular exhibit that
 9   you've prepared?
10          A.   That's right.  That's correct.
11          Q.   And is my understanding correct that there
12   are no measurements taken by you of the water that
13   discharges from either into or out of the Sandy
14   Pipeline?
15          A.   That's right.
16          Q.   Let's assume hypothetically there was a
17   shortage in the 15 second-feet of water that you need
18   to deliver through the Curren Ditch, would it be
19   possible to supplement that shortfall by replacement
20   water via the Sandy Pipeline?
21          A.   If the water was available, yes.
22          Q.   And I think you testified earlier that's
23   never been necessary up until now because those prior
24   rights downstream have never asked you to shut off or
25   call out the junior irrigation rights in the tunnel, up
0328
 1   to now?
 2          A.   Up to this point, yes.
 3          Q.   Do you know how long the Sandy Pipeline has
 4   been used to supply irrigation water rights?
 5          A.   No, I don't.
 6          Q.   Are you aware that the Sandy Pipeline does
 7   in fact supply irrigation water to Butch Morris?
 8          A.   Yes, I am.
 9          Q.   Is there anyone else along the pipeline
10   that receive irrigation rights other than Mr. Morris?
11          A.   I believe the Musser property, possibly
12   Shady Grove is the same name.  I'm not sure exactly
13   what name it's under.  Either Musser or Shady Grove.
14   And a gentleman by the name of Walt Candy, I believe,
15   also gets irrigation water from the Sandy Pipeline.
16          Q.   And do you know whether Mr. Morris operates
17   also the Candy and the Musser property for irrigation
18   purposes?
19          A.   I believe he does, yes.
20          Q.   In your opinion, has the use of the Sandy
21   Pipeline to supply these irrigation rights provided a
22   benefit to Rangen over the years?
23          A.   I'm not sure I can answer that.
24          Q.   Let me rephrase that question.  Probably a
25   poor one.  I apologize.
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 1               Assuming that the -- assuming that these
 2   irrigation rights that you've described of Mr. Morris
 3   and Candy and Musser were not being supplied by the
 4   Sandy Pipeline, would they have the right to have them
 5   delivered out of the Curren Tunnel?
 6          MR. HAEMMERLE:  Object to foundation to the
 7   extent that the Mussers or Candys have any rights out
 8   of the Sandy Ponds or Pipeline or otherwise.  Calls for
 9   a legal conclusion as well.
10          THE HEARING OFFICER:  Well, Mr. Erwin is
11   familiar with the deliveries of water on Billingsley
12   Creek and the springs therefrom.  I'll allow him to
13   answer the question if he knows the answer.  Overruled.
14          THE WITNESS:  Would you please ask the question
15   again?
16          Q.   (BY MR. RANDY BUDGE):  You bet.  As I
17   understand it, there are some irrigation rights of
18   Morris and Musser and Candy that would have a right to
19   take out of the Curren Tunnel.
20               Is that your understanding?
21          A.   Yes.
22          MR. HAEMMERLE:  I'm going to object that there's
23   no facts in the record showing that the Mussers or
24   Candys have any rights out of the Sandy Ponds.
25          MR. RANDY BUDGE:  I didn't say the Sandy Ponds.
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 1   I said out of the Curren Tunnel.
 2          MR. HAEMMERLE:  All right.  Withdraw my
 3   objection.
 4          THE HEARING OFFICER:  Okay.
 5          Q.   (BY MR. RANDY BUDGE):  Do you want me to
 6   rephrase that?  You're familiar that there are
 7   irrigation rights in the Curren Tunnel, known as the
 8   Morris the Musser and the Candy rights?
 9          A.   Yes, I am.
10          Q.   And is it true that those rights have
11   priority over the rights of Rangen in the Curren
12   Tunnel?
13          A.   Yes, they do.
14          Q.   And if those rights were not being supplied
15   via the Sandy Pipeline, would they have a right to
16   divert the water from the Curren Tunnel?
17          A.   Only while they're in priority.
18          Q.   And that would be taking water away from
19   the junior rights of Rangen if they were diverted?
20          A.   That would be taking water away from the
21   senior rights in the Curren Ditch.
22          Q.   And would also be taking rights away from
23   Rangen; correct?
24          A.   If they were diverting, yes.
25          Q.   So to that extent has the Rangen fish
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 1   facility received water and benefit by reason of the
 2   delivery of irrigation rights through the Sandy Ponds?
 3          MR. HAEMMERLE:  Objection to the extent that
 4   there are any delivery or rights out of the Sandy Pond.
 5          MR. RANDY BUDGE:  You can have a standing
 6   objection.  We'll stipulate to that.
 7          MR. HAEMMERLE:  Okay.  Thank you.
 8          THE HEARING OFFICER:  Okay.  You may answer the
 9   question, Mr. Erwin.
10          THE WITNESS:  I would say that Rangen would
11   receive the water.  I can't pass judgment on the
12   benefit part.
13          Q.   (BY MR. RANDY BUDGE):  Okay.  To your
14   knowledge, Mr. Erwin, has anyone ever objected to the
15   delivery of wastewater through the Sandy Pipeline?
16          A.   By -- I guess.
17          Q.   I just meant has somebody come to you as
18   watermaster and said there shouldn't be any wastewater
19   delivered through the Sandy Pipeline, because they
20   don't have a right or for any other reason?
21          A.   Up to this point in time, no.
22          Q.   To your knowledge, has the Curren Tunnel
23   diversion ever been cleaned or maintained by anyone,
24   that you're familiar with?
25          A.   In years past I -- I, as a contractor prior
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 1   to my stint as watermaster, I did perform some
 2   maintenance up there for the previous owner of Howard
 3   Morris' property, a gentleman by the name of Gary
 4   Montgomery.
 5               And at that particular point in time we did
 6   do some cleaning and maintenance within the pipeline
 7   that was installed at the time that the Rangen
 8   facility, I believe, was built.
 9          Q.   And approximately when was that work done?
10   You said it was before your time as watermaster.
11          A.   The best I can remember, it would have been
12   done in the mid-'70s.
13          Q.   And do you have any knowledge concerning
14   exactly what work was done?
15          A.   At the point in time Mr. Montgomery hired
16   me to actually go up the -- the corrugated metal pipe
17   that's installed in the tunnel and clean the rock and
18   debris out of the tunnel that may or may not have been
19   restricting the water coming out of the tunnel.
20          Q.   So how long did that -- explain exactly
21   what you did.
22          A.   At that point in time I put on a pair of
23   irrigation boots and waded up the tunnel and picked the
24   rocks up and packed them out and tossed them over the
25   side of the hill.
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 1          Q.   Did you do all the work yourself?
 2          A.   Yes, I did.
 3          Q.   And how long did that work take?
 4          A.   I'm going to say the better part of a nice,
 5   hot afternoon in July.  It was a refreshing job at that
 6   point in time.
 7          Q.   And how far back in the tunnel did you go?
 8          A.   Only to the end of the corrugated metal
 9   pipe that was installed.
10          Q.   Would that be -- what? -- 40, 50 feet?
11          A.   I think approximately 40 foot.
12          Q.   And was there a white PVC pipe inside the
13   corrugated pipe at that point in time?
14          A.   Yes, there was.
15          Q.   And did you do -- did it extend into the
16   tunnel?
17          A.   As far as I know, it extended on into the
18   tunnel, yes.
19          Q.   You didn't go in to see how far?
20          A.   No, I didn't.
21          Q.   Did you make any attempt to do any cleaning
22   or restoration work beyond the end of the corrugated
23   pipe?
24          A.   No, I didn't.
25          Q.   As a result of your work, were you able to
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 1   determine whether that increased the flow coming out of
 2   the corrugated pipe?
 3          A.   I think at that particular point in time it
 4   probably increased the flow coming out of the pipe and
 5   probably lessened the flow that was running around the
 6   pipe.
 7          Q.   Let's assume that a lack of maintenance was
 8   in fact obstructing flow into the pipe.  You say the
 9   water would then run around the pipe.
10               Where would it end up?
11          A.   In the particular time in -- at that
12   particular time it would actually bypass the head box
13   for the irrigation pipes.  And that's the reason he had
14   me clean the actual corrugated metal pipe is what water
15   he could keep in that pipe was delivered into the
16   concrete irrigation box.
17          Q.   Mr. Erwin, if that water ran around the
18   pipe and wasn't collected, would it flow out of the
19   talus slope area and be utilized or be diverted by
20   Rangen?
21          A.   It could have been, yes.
22          Q.   And you said the work that you did back in
23   the '70s was requested by one of the irrigation rights?
24          A.   Yes.
25          Q.   And was their interest in making sure the
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 1   water ended up in the irrigation pipeline and not in
 2   the downstream talus slope?
 3          A.   It -- their intent was for the water to be
 4   able to keep the box that filled the pipelines as full
 5   as they could to keep what water they could keep coming
 6   to their farm.
 7          Q.   And absent the cleaning, they might not
 8   have that extra water at the box?
 9          A.   Yes, sir.
10          Q.   After this one event you described that
11   occurred in 1970, do you know of any cleaning that's
12   ever occurred in the Curren Tunnel after that time?
13          A.   I don't know.
14          Q.   So you wouldn't -- have you been back in
15   the tunnel since 1970 to see what the condition is?
16          A.   No, I haven't.
17          Q.   Are you familiar with other tunnels in the
18   area that have been dug into the aquifer in order to
19   provide a supply of water?
20          MR. HAEMMERLE:  Object to the form of the
21   question to the form of being dug into the aquifer.  I
22   don't think there's any evidence that that's true in
23   this case.
24          MR. RANDY BUDGE:  I think the witness can answer
25   that.  I just asked if he was aware of it.
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 1          THE HEARING OFFICER:  Overruled.
 2               Go ahead, Mr. Erwin.
 3          THE WITNESS:  Please ask me again.
 4          Q.   (BY MR. RANDY BUDGE):  Yeah.  You're
 5   familiar with the Curren Tunnel.
 6               Are you familiar with other tunnels in the
 7   vicinity that are used to supply water?
 8          A.   I'm familiar of their location.  I'm not
 9   real familiar; in other words, I haven't been into very
10   many of them.
11          Q.   Okay.  Are you aware of cleaning that has
12   gone on on other tunnels in the vicinity?
13          A.   I'm -- I'll put it this way:  I'm pretty
14   sure -- and I don't remember how long ago, but I'm
15   pretty sure that there was some work done on the
16   Hoagland Tunnel to remove debris and to possibly
17   improve the flow at the mouth of the tunnel.
18               Just this last winter I performed a large
19   amount of maintenance on the Florence Livestock Spring
20   Tunnel, and have a little more to do there to finish
21   the project.
22          Q.   So does that work on the Hoagland Tunnel
23   you described and the work on the Florence Livestock
24   Tunnel, you said last winter, meaning 2013 or 2014?
25          A.   The winter of 2013 and '14, yes.
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 1          Q.   '13/'14.  Okay.
 2          A.   Yes.
 3          Q.   And did that work consist primarily of
 4   removing debris from the tunnel itself?
 5          A.   In the case of the Hoagland Tunnel, I can't
 6   answer for sure because I didn't perform the work.  In
 7   the case of the Florence Livestock Tunnel, the only
 8   debris that is being removed is at the actual mouth or
 9   outflow of the tunnel.  And it's from rock and debris
10   that's fell into the ditch that carries the water away
11   from the tunnel outside of the area of the tunnel.
12          Q.   And what's the reason -- was it the water
13   users themselves that did that work?
14          A.   The Little Lateral Users Group
15   Association -- and I'll put it this way, I own a water
16   right in it -- hired me to do the work.
17          Q.   And you actually did the work on that one?
18          A.   Yes, I am, uh-huh.
19          Q.   And did you observe what the effects of
20   your cleaning work were on the flow of water from the
21   tunnel?
22          A.   I was not in a position to be able to
23   measure the exact amounts.  But by cleaning the ditch
24   leading away from the tunnel, it was obvious from the
25   amount of water going over the spillway at the box that
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 1   we had increased the amount of water coming out the
 2   ditch that provides water to the irrigation box.  We
 3   did not, to my knowledge, increase the water coming out
 4   of the tunnel.  We were just able to gather it and get
 5   it into the box.
 6          Q.   Justin, could you pull up Exhibit 1029.
 7               Mr. Erwin, 1029 should be in that book.
 8               And the second page of that, Justin.  Maybe
 9   you can blow up the note.
10               Mr. Erwin, in your book on page 1029, the
11   second page is a hydrograph, I believe.  And you were
12   asked some questions about that in your deposition.
13               Do you remember?
14          A.   Yes, sir.
15          Q.   And what's been blown up on the screen is a
16   note that's there that talks about some of the data
17   being graded as poor due to equipment problems.
18               And if I recall correctly, in your
19   deposition you didn't really know anything about what
20   those problems were?
21          A.   No, I don't.
22          Q.   And did you receive any information from
23   the Department later about what some of those problems
24   were that were being referred to by the author of that
25   note?
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 1          A.   I have not, no.
 2          Q.   Okay.
 3          A.   I received that particular note, and that's
 4   all.
 5          MR. RANDY BUDGE:  Okay.  We would ask for the --
 6   let me check.  Has 1045 been admitted?  I show that was
 7   one that was admitted.  Okay.
 8          MR. TJ BUDGE:  This one is 2045A.
 9          MR. RANDY BUDGE:  Or excuse me, 2045A.  We would
10   offer 2045A.  And that was the letter that was provided
11   by the Department in response to the questions during
12   Mr. Erwin's deposition.  The parties had asked for an
13   explanation from the author.  And this e-mail was sent
14   to the parties' counsel in lieu of calling Michelle
15   Richmand.  We'd simply offer Exhibit 2045A, being a
16   Department record.
17          MR. HAEMMERLE:  No objection.
18          THE HEARING OFFICER:  Okay.  The document marked
19   as Exhibit 2045A is received into evidence.
20          MR. MAY:  Director, I'm just wondering if --
21          THE HEARING OFFICER:  Oh, sorry.  Mr. Lemmon?
22          MR. LEMMON:  That's fine.
23          THE HEARING OFFICER:  Thank you for the
24   reminder.
25               (Exhibit 2045A received.)
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 1          Q.   (BY MR. RANDY BUDGE):  Mr. Erwin, just one
 2   other question.
 3               Do you know of any changes that have
 4   occurred recently to address any issues pertaining to
 5   the measuring device in the Curren Tunnel?
 6          A.   I'm not aware of any, no.
 7          MR. RANDY BUDGE:  Okay.  Thank you very much.
 8   That's all the questions I have.  Appreciate you
 9   coming.
10          THE HEARING OFFICER:  Do you plan to
11   cross-examine Mr. Erwin, then, Mr. Haemmerle?
12          MR. HAEMMERLE:  Yes.  Thank you.
13          THE HEARING OFFICER:  Okay.  Just looking for a
14   logical place to break, but maybe we can finish.
15          MR. HAEMMERLE:  I don't think I'm going to take
16   too long.  Director, if you need to break --
17          THE HEARING OFFICER:  No, I'm fine.
18   
19                      CROSS-EXAMINATION
20   BY MR. HAEMMERLE:
21          Q.   Good morning, Mr. Erwin.
22          A.   Good morning.
23          Q.   I don't think I have a lot of questions to
24   ask you.  I just want to kind of clean up and make sure
25   everyone understands exactly what you do.
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 1               Mr. Erwin, what is your job title?
 2          A.   I'm the watermaster for Water District 36A.
 3          Q.   And in relation to that job, you keep
 4   something called proof reports; correct?
 5          A.   Yes, I do.
 6          Q.   Justin, if you could pull up the first page
 7   of Exhibit 209.
 8               Hang on, Mr. Erwin.
 9               Mr. Erwin, you have a binder with you
10   today; correct?
11          A.   Yes, I do.
12          Q.   You have two binders with you today?
13          A.   Yes.  I'm sorry.  I forgot to bring them up
14   to the table.
15          Q.   I don't think you necessarily --
16          A.   Okay.
17          Q.   Well, Mr. Erwin, with regard to the
18   Martin-Curren Tunnel rights and the Curren Ditch
19   rights, you have two binders; correct?
20          A.   Yes.
21          Q.   Exhibit 209 is the binder that's relevant
22   to the Martin-Curren Tunnel rights under "Miscellaneous
23   36A rights"; correct?
24          A.   Yes.
25          Q.   Okay.  So the documents relative to the
0342
 1   Martin-Curren Tunnel in Exhibit 209 are contained under
 2   the tab "Miscellaneous 36A rights"?
 3          A.   Yes, they are.
 4          Q.   Okay.  Pull up the first page of
 5   Exhibit 210.
 6               Mr. Erwin, up on the screen there is the
 7   first page of a binder labeled Exhibit 210.
 8               That contains the Curren Ditch rights;
 9   correct?
10          A.   Yes, it does.
11          Q.   And we know that because it says so on the
12   first page; correct?
13          A.   Yes.
14          MR. HAEMMERLE:  Garrick, my records show that
15   both 209 and 210 have been admitted.
16          MR. BAXTER:  Yes.
17          MR. RANDY BUDGE:  Correct.
18          Q.   (BY MR. HAEMMERLE):  Now, you are very well
19   aware of the Rangen research facility and the Sandy
20   Ponds and the Curren Ditch; correct, Mr. Erwin?
21          A.   Yes.
22          Q.   Could you pull up 2074.
23               Mr. Erwin, do you recognize Exhibit 2074?
24          A.   Yes.
25          Q.   And did you create Exhibit 2074?
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 1          A.   Yes, I did.
 2          Q.   And what is -- what do you use 2074 for?
 3          A.   It's a map of the entire Water District 36A
 4   with a red line on all the distribution systems that
 5   are involved in the administration of the water in
 6   District 36A.
 7          Q.   Okay.  The portion that Justin just pulled
 8   up kind of gives you the lay of the land of where the
 9   Sandy Ponds are located, the Sandy Pipeline, and the
10   Rangen research facility; correct?
11          A.   Yes, it is.
12          Q.   The Sandy Pipeline, the red line from the
13   ponds in the lower left-hand corner enter into what
14   appears to be a ditch; correct?
15          A.   Yes, it does.
16          Q.   Is that ditch in fact the Curren Ditch?
17          A.   Yes, it is.
18          Q.   A restatement of the obvious, of course:
19   The Sandy Pipeline does not convey any direct water to
20   the Rangen facility; correct?
21          A.   That's correct.
22          Q.   Okay.  And it would be downstream from the
23   Rangen research facility; correct?
24          A.   Yes, it would.
25          Q.   Where do you measure -- I think in your
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 1   deposition you mentioned the Curren Ditch weir.
 2               Is that located in close proximity to where
 3   the pipeline enters into the Curren Ditch?
 4          A.   It's -- the Curren Ditch weir --
 5   measurement weir is located just upstream of the
 6   outflow of the Sandy Pipeline.
 7          Q.   Okay.  I know we don't have a good scale,
 8   but about how far upstream from the pipeline is that?
 9          A.   I'm going to say approximately 25 feet.
10          Q.   Okay.
11          A.   Maybe 30 feet.
12          Q.   Now, I think Mr. Budge asked you some
13   certain questions about whether or not you're aware of
14   the Sandy Pipeline delivery of water rights from the
15   Sandy Ponds.
16               Are you aware of what water rights are
17   associated with the Sandy Ponds?
18          A.   No, I'm not.
19          Q.   Okay.  And in fact, at some point in time
20   you were asked not to administer the Sandy Ponds area;
21   correct?
22          A.   That's correct.
23          Q.   So following your orders, you have not done
24   that?
25          A.   That's correct.
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 1          Q.   All right.  So as you sit here, you can't
 2   testify who in fact owns any of the water rights out of
 3   the Sandy Ponds?
 4          A.   No, sir.
 5          Q.   Mr. Erwin, you're well aware of the
 6   priority dates out of the Martin-Curren Tunnel and the
 7   Curren Ditch; correct?
 8          A.   Yes, sir.
 9          Q.   I think you testified that the earliest
10   Morris right out of the Martin-Curren Tunnel has a
11   priority date of October 9th, 1884?
12          A.   Yes, sir.
13          Q.   There are approximately five water rights
14   down the Curren Ditch that have senior priority dates;
15   correct?
16          A.   Yes, there is.
17          Q.   Can we pull up Exhibit 210 -- 2010.  I
18   apologize.  Pull up 2070.
19               Mr. Erwin, at the deposition I think we had
20   you pull out the various senior water rights in the
21   Curren Ditch to the Morris right.
22               Do you recall your testimony?
23          A.   Yes.
24          Q.   And I believe Exhibit 2070 --
25               Let's go to the 13th page of that.
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 1               Mr. Erwin, I think you walked us all
 2   through the various senior rights to the Morris right.
 3   And I believe that there were five of those rights,
 4   beginning with water right 36-16831 through -35;
 5   correct?
 6          A.   Yes.
 7          Q.   And those water rights total 15 cfs?
 8          A.   I believe they do, sir.
 9          Q.   Okay.  And to be sure, there's a lot of
10   water rights in the Billingsley Creek that are even
11   senior to these five rights; correct?
12          A.   Yes, there is.
13          Q.   At least probably half of the rights in
14   Billingsley Creek are senior to these rights; correct?
15   Close to --
16          A.   I -- I don't know off the top of my head,
17   but there are several water rights senior.
18          Q.   A lot.  Okay.  Now, you testified that when
19   the Curren Ditch weir flows less than 15 cfs, the
20   Martin-Curren Tunnel rights are out of priority;
21   correct?
22          A.   Yes, they are.
23          Q.   That's every single irrigation right out of
24   the Martin-Curren Tunnel; correct?
25          A.   Yes, sir.
0347
 1          Q.   That's every single irrigation right owned
 2   by Mr. Morris; correct?
 3          A.   Yes.
 4          Q.   However, that would not include Rangen's
 5   nonconsumptive use rights; correct?
 6          A.   That's right.
 7          Q.   Okay.  Because they're nonconsumptive?
 8          A.   Yes, sir.
 9          Q.   Now, Mr. Budge went over -- you prepared a
10   summary, kind of a snapshot of time over four
11   particular dates that show the measurements over the
12   Curren Ditch weir; correct?
13          A.   Yes, sir.
14          Q.   There are a lot of backup documents for
15   that?
16          A.   Yes, there is.
17          Q.   Let's pull up Exhibit 2005.
18               Frank, I'm showing you what's been marked
19   as Exhibit 2005.
20               Do you recognize this document?
21          A.   Yes, I do.
22          Q.   And tell me what this document is.
23          A.   That would be the annual summary for the
24   reporting on the measurements on the Curren Ditch.
25          Q.   And those are -- it looks to me like those
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 1   are kept on a daily basis.
 2          A.   We actually get those readings on a weekly
 3   basis.
 4          Q.   Weekly.
 5          A.   And then as they are entered, from one week
 6   to the next week the computer interpolates them for a
 7   daily measurement.  But we don't take them every day.
 8   We take them once a week.
 9          Q.   Okay.  And the once-a-week measurements are
10   compiled in Exhibit 2005 right there?
11          A.   That's -- yes.
12          Q.   Okay.  And then let's go to --
13               My records show 2005 has been admitted.
14   Let's go to 2004.
15               Frank, do you recognize Exhibit 2004?
16          A.   Yes, I do.
17          Q.   And that's one of the records you keep?
18          A.   That -- that data was compiled from the
19   previous exhibit.  And it's a chart to condense it so
20   that it's more usable, I guess, or...
21          Q.   I understand.  And that's one of the
22   documents you keep; correct?
23          A.   Yes.  It -- I don't necessarily keep it.  I
24   generated it for my own information for this purpose.
25          Q.   Okay.  And the purpose was to describe
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 1   flows over the Curren Ditch weir; correct?
 2          A.   Yes.
 3          Q.   Okay.  My records show that 2004 has been
 4   admitted.  Let's move on to 2003.
 5               Frank, what you have before you is
 6   Exhibit 2003.
 7               And that's the document that Mr. Budge went
 8   over with you?
 9          A.   Yes.
10          Q.   And that reflects that at least out of, by
11   my count, 12 of the last 14 years in July the flows
12   over the weir have been less than 15 cfs; correct?
13          A.   Yes, they have.
14          Q.   And Mr. Budge asked you whether or not you
15   had to formally curtail the Martin-Curren Tunnel
16   rights.
17               Do you recall Mr. Budge's question?
18          A.   Yes, I do.
19          Q.   And I think your answer, if I was reading
20   you correctly, was that you didn't have to formally
21   curtail the Martin-Curren Tunnel rights because there
22   wasn't any flows coming out of the Martin-Curren
23   Tunnel; correct?
24          A.   Yes.
25          MR. RANDY BUDGE:  Object to the question.
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 1   Mischaracterizes his testimony.
 2          THE HEARING OFFICER:  Well, sustained.  I don't
 3   recall that testimony, Mr. Haemmerle.  If you can --
 4          MR. HAEMMERLE:  I'll restate.  It's simple.
 5          THE HEARING OFFICER:  Thank you.
 6          Q.   (BY MR. HAEMMERLE):  When the flows were
 7   less than 15 cfs, did you have to formally curtail the
 8   Martin-Curren Tunnel rights?
 9          A.   No, I didn't.
10          Q.   And why is that?
11          A.   There -- at the particular point in time,
12   they weren't being diverted.
13          Q.   All right.  And to be sure, a lot of times
14   the flows out of the Martin-Curren Tunnel, as you
15   understand it, are minimal?
16          A.   Yes, they are.
17          Q.   I believe the tunnel measurements prepared
18   by the Department of Water Resources show, for example,
19   in 2013 that the flows out of the Martin-Curren Tunnel
20   were just over 1 cfs from May through August; correct?
21          A.   I believe they were, yes.
22          Q.   Okay.  So there was not much to curtail
23   there, is there?
24          A.   No, sir.
25          Q.   I think during your deposition or during
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 1   Mr. Budge's testimony you talked about whether or not
 2   other downstream ditch users had filed water calls.
 3               And I think your testimony was they had
 4   been getting along; correct?
 5          A.   That's correct.
 6          Q.   And you're always part of those
 7   conversations with the senior users, I take it?
 8          A.   Yes.
 9          Q.   In particular, the 15 -- or the five users
10   that you testified to?
11          A.   Yes.
12          Q.   Is it fair to say that their ability to
13   work it out with these diminishing flows becomes harder
14   and harder every single year?
15          A.   Yes, it does.
16          Q.   Do you expect in future years that they'll
17   be able to work out those problems getting the
18   continuing declining flows?
19          MR. RANDY BUDGE:  Objection.  Calls for
20   speculation.
21          THE HEARING OFFICER:  He is the watermaster and
22   has significant experience.  Overruled.
23          Q.   (BY MR. HAEMMERLE):  You can answer the
24   question, Frank, if you know.
25          A.   I believe in the future there will be more
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 1   priority cuts on Billingsley Creek.
 2          Q.   Which would then necessitate some action
 3   amongst the particular five water users we discussed;
 4   correct?
 5          A.   Very likely, yes.
 6          Q.   Okay.  So you anticipate that there will be
 7   a water call in Billingsley Creek; correct?
 8          A.   Yes, I do.
 9          Q.   And that water call would naturally impact
10   the five senior users making up the 15 cfs; correct?
11          A.   I think it would.
12          Q.   Now, Mr. Erwin, you're aware of a water
13   right application that IGWA filed for the so-called
14   Rangen talus slope.
15               Do you recall that?
16          A.   I'm familiar with it a little.
17          Q.   And in fact, you filed a protest to that
18   water right; correct?
19          A.   Yes, I -- I didn't file a protest to it.  I
20   made a comment to it as a watermaster.
21          Q.   Okay.  And you understand that that will be
22   done in a whole separate forum other than this one here
23   today; correct?
24          A.   Yes.
25          MR. HAEMMERLE:  Thank you, Mr. Erwin.
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 1   Appreciate it.
 2          THE HEARING OFFICER:  Mr. Lemmon, questions for
 3   Mr. Erwin?
 4          MR. LEMMON:  No questions.
 5          THE HEARING OFFICER:  Your chance to grill the
 6   watermaster, and you're passing it up.
 7               Mr. Budge, redirect?
 8          MR. RANDY BUDGE:  Thank you.
 9   
10                    REDIRECT EXAMINATION
11   BY MR. RANDY BUDGE:
12          Q.   Mr. Erwin, you answered a question about
13   the Sandy Pond administration, and you said you were
14   ordered not to administer it.  So my understanding is
15   that's just not part of the area that you're supposed
16   to administer water.
17          A.   I would phrase it this way:  The lands
18   being irrigated by the Sandy Ponds are within the Water
19   District of 36A.
20          Q.   Okay.
21          A.   At the particular point in time that the
22   ponds and the pipeline was built, the Director of the
23   Department of Water Resources at that point in time
24   gave me no authority or instruction to monitor any of
25   the water going into or out of the Sandy Ponds.
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 1          Q.   Who was -- that's all I wanted to find out,
 2   who that person was.
 3          A.   That was Mr. Karl Dreher.
 4          Q.   Dreher.  Okay.  And at that time he served
 5   as the Director of the Department, and would be your
 6   boss as such?
 7          A.   He was my boss, yes, sir.
 8          Q.   Mr. Haemmerle asked you a question about
 9   the administration of the Martin-Curren Tunnel
10   irrigation rights.  And you gave a response that you
11   didn't have to curtail them due to a call downstream.
12               Is that because those rights were being
13   supplied by the Sandy Pond at the time?
14          A.   I believe they were at that time, yes.
15          Q.   And you also mentioned that you anticipate
16   a water call, a priority administration at some point
17   on Billingsley Creek.
18               Would that be out two to three years, is
19   your estimate?
20          A.   It was suggested at the last annual Water
21   District meeting that the watermaster prepare a short
22   synopsis of how the water may or may not need to be
23   administrated on the lower end of Billingsley Creek
24   this coming year.
25               And I did not perform that task due to the
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 1   fact that I think we can get by this year with what
 2   water is available.  I think next year at the annual
 3   meeting it will be a hot item for discussion.
 4          Q.   And I noted in your deposition you made a
 5   comment that you expected that in the next two to three
 6   years in the future?
 7          A.   Yes, I do.
 8          Q.   That would be your best estimate, in the
 9   next two to three years, not this irrigation season?
10          A.   Yes, sir.
11          Q.   You made some -- you provided some
12   testimony regarding some senior rights on Billingsley
13   Creek downstream.
14               Where are they located, when you were
15   referring to senior rights on Billingsley Creek?
16          A.   I think the majority of them would be
17   located at probably the four to five major diversions
18   down near Highway 30.
19          Q.   Are there other inflows to Billingsley
20   Creek below the Curren Ditch that would supply some of
21   those downstream senior rights?
22          A.   Yes, there is.
23          Q.   And are those from various tributary
24   springs and streams?
25          A.   Yes.  Yes, they are.
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 1          Q.   So it's possible that those downstream
 2   rights would be filled from sources other than -- that
 3   came into Billingsley Creek downstream from the Curren
 4   Ditch diversion?
 5          A.   It's very likely some of those other
 6   tributaries would be curtailed, yes, or the diversions
 7   from the tributaries would be curtailed.
 8          Q.   Of those prior irrigation rights downstream
 9   on Billingsley Creek, have they ever called for
10   regulation against the Curren Ditch rights?
11          A.   Not to this -- not to this point in time.
12          Q.   And I think you testified previously they'd
13   never called for regulation against the irrigation
14   rights in the Curren Tunnel either?
15          A.   No, they haven't.
16          Q.   You're familiar with the cease-and-desist
17   order that was issued by the Director that prevented
18   Rangen from diverting any water other than the Curren
19   Tunnel?
20          A.   Yes, sir.
21          Q.   And to your knowledge, has that been
22   complied with by Rangen?
23          A.   I think the order was stayed or rescinded.
24   I'm not sure.  I was told not to curtail it at that
25   point in time.
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 1          Q.   The curtailment order against groundwater
 2   users was stayed.  But let me just go back and ask you
 3   what you know.
 4               Have you had any discussions with Rangen
 5   about complying with the cease-and-desist order and to
 6   stop diverting any water, other than from the Curren
 7   Tunnel?
 8          MR. HAEMMERLE:  Counsel, I'll tell you as a
 9   matter of fact that order has been stayed.
10          MR. RANDY BUDGE:  Is that in a proceeding other
11   than this one?
12          MR. HAEMMERLE:  It was in the cease-and-desist
13   proceeding.
14          MR. RANDY BUDGE:  What was the basis of that?
15          THE HEARING OFFICER:  Maybe we can have this
16   discussion outside.
17          MR. HAEMMERLE:  Let's go off.  Let's go off the
18   record now.
19          THE HEARING OFFICER:  Well, either that or --
20   you know, Mr. Erwin can answer the question.  But I
21   think the colloquy that we're engaged in is probably
22   not a proper one right now.
23          MR. HAEMMERLE:  That's fine.
24          THE HEARING OFFICER:  If you want to pursue it
25   with Mr. --
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 1          MR. HAEMMERLE:  I was just telling him so he
 2   knew.  Evidently he doesn't.
 3          THE HEARING OFFICER:  If you want to pursue this
 4   line of questioning with Mr. Erwin, that's fine.
 5          MR. RANDY BUDGE:  I have a couple questions.
 6          Q.   So to your knowledge, there's not been any
 7   cease of diversions by Rangen from sources outside of
 8   the Curren Tunnel?
 9          A.   I don't believe so, no.
10          Q.   Do you know anything about the agreement
11   that Rangen made that allowed them to continue to
12   receive water despite the cease-and-desist order that
13   was issued January 30th?
14          A.   No, I don't.
15          Q.   You weren't part of those proceedings?
16          A.   No, I wasn't.
17          MR. RANDY BUDGE:  No further questions.
18          THE HEARING OFFICER:  Okay.
19          MR. RANDY BUDGE:  I would like to go off the
20   record.
21          THE HEARING OFFICER:  Okay.  That's fine.  Let's
22   go off for a minute.
23               (Discussion.)
24          THE HEARING OFFICER:  We're recording again.
25               Mr. Budge, do you have further questions
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 1   for the witness?
 2          MR. RANDY BUDGE:  No questions.  Thank you very
 3   much, Mr. Erwin.
 4          THE HEARING OFFICER:  Okay.  Recross,
 5   Mr. Haemmerle?
 6          MR. HAEMMERLE:  Thank you.
 7   
 8                     RECROSS-EXAMINATION
 9   BY MR. HAEMMERLE:
10          Q.   Mr. Erwin, you understand that when flows
11   over the Curren Ditch weir are less than 15 cfs the
12   Martin-Curren Tunnel rights are operating out of
13   priority; correct?  There's not enough water?
14          A.   Yes.
15          MR. HAEMMERLE:  No further questions.
16          THE HEARING OFFICER:  Okay.  Mr. Lemmon?
17          MR. LEMMON:  No questions.
18          THE HEARING OFFICER:  All right.  Let's take our
19   midmorning break, and we'll come back at about ten to
20   the hour, ten to 11:00.  Thanks.
21               (Recess.)
22          THE HEARING OFFICER:  We're back on the record
23   after a midmorning break.
24               And as just a procedural matter, the
25   deposition by Alan Hansten has been marked as
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 1   Exhibit -- what is it? -- 2076?
 2          MR. BAXTER:  I think that's correct, sir.
 3          THE HEARING OFFICER:  And it, again, is received
 4   into evidence by stipulation of the parties, and will
 5   substitute for Mr. Hansten's testimony in this
 6   contested case.
 7               Okay.  With that procedural clarification,
 8   TJ, call the next witness.
 9          MR. TJ BUDGE:  Yeah.  And while we're at it,
10   Mr. Director, I'll just point out that along with
11   Mr. Hansten's deposition transcript Exhibits 2023
12   through 2030 were also admitted by stipulation.  Those
13   were the deposition exhibits from his deposition.
14          THE HEARING OFFICER:  So noted.  Okay.
15          MS. McHUGH:  Mr. Director, may I speak?
16          THE HEARING OFFICER:  Yes.
17          MS. McHUGH:  Candice McHugh.  And I just wanted
18   to make record that I am here representing Mr. Morris
19   as a witness.  He's been called by both parties.  I
20   expect that both parties have direct examination of him
21   and potential cross-examination.
22               But to the extent that I am here to protect
23   his interests, I may be entering objections or
24   depending on where the cross-examinations or the
25   examination goes.  But I just wanted to make a record
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 1   for your purpose.
 2          THE HEARING OFFICER:  Okay.  Thank you.
 3          MR. TJ BUDGE:  Has Mr. Morris been sworn?
 4          THE HEARING OFFICER:  No.
 5          MR. TJ BUDGE:  Okay.
 6          THE HEARING OFFICER:  So, Mr. Morris, if you
 7   will stand, please.  Raise your right hand.
 8   
 9                    HOWARD BUTCH MORRIS,
10   having been called as a witness by IGWA and duly sworn
11   to tell the truth relating to said cause, testified as
12   follows:
13   
14          THE HEARING OFFICER:  Thank you.  Please be
15   seated.
16               Mr. Budge, you may examine.
17   
18                     DIRECT EXAMINATION
19   BY MR. TJ BUDGE:
20          Q.   Mr. Morris, thanks for being here today.
21               Would you please begin by stating your name
22   and spelling your last name for the record.
23          A.   Howard Butch Morris.  My last name
24   M-o-r-r-i-s.
25          Q.   Okay.  I understand you commonly go by
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 1   "Butch"; is that right?
 2          A.   Yes.
 3          Q.   Do you mind if I call you "Butch" today?
 4          A.   That would be perfect.
 5          Q.   Butch, I understand you're a farmer.
 6          A.   I am.
 7          Q.   Where do you farm?
 8          A.   Gooding County, 6200 acres.
 9          Q.   Is that surface water or groundwater, or
10   some of both?
11          A.   Everything.
12          Q.   Okay.  This case today is about some water
13   rights from the Martin-Curren Tunnel.  And it in part
14   involves irrigation of some land near the tunnel that I
15   understand you farm.  I'd like to have you look in
16   those green binders in front of you and find the
17   exhibit marked 1049.
18               Do you recognize this document?
19          A.   Yes, I do.
20          Q.   This is a table of water rights from the
21   Martin-Curren Tunnel, and I believe we reviewed these
22   at your deposition; is that right?
23          A.   Yes.
24          Q.   I see some of these water rights have the
25   name "Morris" next to them.
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 1               Are those water rights that you own?
 2          A.   Correct.
 3          Q.   And I understand you irrigate some farmland
 4   that these rights pertain to; is that right?
 5          A.   Yes.
 6          Q.   I understand you also irrigate some land
 7   that has other Martin-Curren Tunnel water rights
 8   attached to it; is that correct?
 9          A.   Yes.
10          Q.   Can you tell me which water rights are
11   associated with the other land that you farm.
12          A.   Well, the Musser right irrigates the
13   205 acres that I farm for them.  And then the Candy
14   right irrigates the acreage that I farm for them.
15          Q.   Okay.  Let me have you find
16   Exhibit No. 1069.
17          A.   1069?
18          Q.   Yes, 1-0-6-9.  This is an aerial or
19   satellite photograph of what appears to be some
20   farmland.
21               And my recollection is you provided this
22   during your deposition; is that right?
23          A.   Yes, I did.
24          Q.   Is this a map that you keep in the course
25   of your farming operations?
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 1          A.   It is.
 2          Q.   And does this depict some of the land that
 3   has water rights from the Martin-Curren Tunnel
 4   appurtenant to it?
 5          A.   It includes all the land.
 6          MR. TJ BUDGE:  I'd offer Exhibit 1069 into
 7   evidence.
 8          MR. HAEMMERLE:  No objection.
 9          THE HEARING OFFICER:  Okay.  Mr. Lemmon?
10          MR. LEMMON:  No objection.
11          THE HEARING OFFICER:  The document marked as
12   Exhibit 1069 is received into evidence.
13               (Exhibit 1069 received.)
14          Q.   (BY MR. TJ BUDGE):  Okay.  Then if you'll
15   turn the page to Exhibit 1070.  This is also part of
16   the map that you brought with you to your deposition
17   exhibit.
18               And does this also reflect land that you
19   farm in this same vicinity as the land identified in
20   Exhibit 1069?
21          A.   Yes.  It's the southern portion of the
22   Morris property and also shows the water diversion.
23          Q.   And I see in the kind of upper right-hand
24   portion of that it looks like some bodies of water.
25               Are those the Sandy Ponds?
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 1          A.   Yes.
 2          MR. TJ BUDGE:  I would offer Exhibit 1070.
 3          THE HEARING OFFICER:  Mr. Haemmerle?
 4          MR. HAEMMERLE:  No objection.
 5          THE HEARING OFFICER:  Mr. Lemmon?
 6          MR. LEMMON:  No objection.
 7          THE HEARING OFFICER:  The document marked as
 8   Exhibit 1070 is received into evidence.
 9               (Exhibit 1070 received.)
10          Q.   (BY MR. TJ BUDGE):  Okay.  Mr. Morris, I'd
11   like to ask you some questions about some of the
12   features identified on these maps.  Let's first turn to
13   the map identified as Exhibit 1069.  There are some
14   handwriting on this map.
15               Is that your handwriting?
16          A.   It's my wife's.
17          Q.   Okay.  And you're familiar with the
18   features that she has marked on this map?
19          A.   Yes.
20          Q.   And so if you look in the upper left-hand
21   corner, it looks like there's a Martin-Curren Tunnel,
22   an "X" for the Martin-Curren Tunnel; is that right?
23          A.   Correct.
24          Q.   And to your knowledge, is that a pretty
25   good approximation of the location of the tunnel?
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 1          A.   Yes.
 2          Q.   And then you'll see a straight line leading
 3   at an angle towards the bottom right hand from the
 4   Curren Tunnel.  And it's labeled "Morris Pipeline from
 5   Curren Tunnel."
 6               Explain what pipeline that refers to.
 7          A.   That's the delivery pipeline from the
 8   Martin-Curren Tunnel delivered to the box, the cement
 9   box where the pumps are located.
10          Q.   Okay.  So it looks like that pipeline
11   angles and then it makes a bend to the -- that's
12   probably to the west, but towards the cement box.
13               And is that the pipeline that you use or
14   can use to divert your irrigation rights from the
15   Martin-Curren Tunnel?
16          A.   It is.
17          Q.   Do you also have the ability to divert the
18   Candy or Musser water rights from the Curren Tunnel
19   through that water pipe?
20          A.   Correct.
21          Q.   And then you said at least to a cement box.
22   And I can see that you've marked "cement box" on this
23   map.
24               Explain to me what's in that cement box and
25   what you do with water once it gets there.
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 1          A.   Well, of course it's connected to the Sandy
 2   Pipeline.  And the Candys have a 25-horsepower pump in
 3   the southeast corner.  I have a -- excuse me, a
 4   40-horsepower pump in the southwest corner.  And then
 5   there's a pipeline that's connected to it that leads
 6   down to the Musser pump.
 7          Q.   Okay.  Is the pipeline identified as the
 8   Morris Pipeline, is that operational today?
 9          A.   It is.
10          Q.   You maintain it?
11          A.   Yes.
12          Q.   And you could take water from that pipeline
13   this summer if you needed to?
14          A.   Yes.
15          Q.   Okay.  You referred to the Sandy Pipe, and
16   there's been a lot of testimony about that.  But I'd
17   like to just point it out for the record.  And let's
18   start by beginning at the Sandy Ponds, which are shown
19   on the next exhibit, 1070.  It looks like there's three
20   ponds there, and there's been some discussion.
21               The largest pond towards the upper portion
22   of the map, is that what is commonly referred to as the
23   upper pond?
24          A.   Yeah.  I call it No. 3.
25          Q.   No. 3?
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 1          A.   But it is the upper pond.
 2          Q.   Okay.  And then there's the pond in the
 3   middle that the Sandy Pipe diverts out of.
 4               What do you call that pond?
 5          A.   No. 2.
 6          Q.   Have you heard others refer to that as the
 7   middle pond?
 8          A.   No.
 9          Q.   Okay.  You call that No. 2.  And then I see
10   you've got marked a third pond further west below pond
11   No. 2.
12               I presume that's pond No. 1?
13          A.   Correct.
14          Q.   And the Sandy Pipe diverts out of what you
15   call pond No. 2 and runs in kind of a north or
16   northwest direction.
17               And then if we look back on Exhibit 1069,
18   we see it picking back up on this other map; is that
19   right?
20          A.   Correct.
21          Q.   Okay.  So just to be clear on the record,
22   the Sandy Pipe transports water from pond No. 2 to the
23   cement box that you were discussing earlier?
24          A.   That's correct.
25          Q.   And water that's diverted into the cement
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 1   box through the Sandy Pipe can then be pumped out of
 2   your pump, the Candy pump, or the Musser pump?
 3          A.   That's correct.
 4          Q.   I also see a portion of the Sandy Pipe
 5   going from the cement box to the Curren Tunnel.
 6          A.   The Curren Ditch.
 7          Q.   Excuse me, the Curren Ditch.
 8               How is that pipe used?
 9          A.   It's excess overflow water.
10          Q.   Okay.  Do you know when the Sandy Pipe was
11   installed?
12          A.   2003.
13          Q.   Were you farming this property at that
14   time?
15          A.   Yes, I was.
16          Q.   Have you used water from the Sandy Pipe to
17   farm this property every year since 2003?
18          A.   Yes, I have.
19          Q.   Could you please identify on these maps
20   which land is irrigated from the Sandy Pipe.  And let's
21   start with Exhibit 1069, the one that's up there now on
22   the screen.
23          A.   Well, just adjacent to the box there's
24   Morris 75 acres.  And farther to the south, which is to
25   the right, is the Morris 130.
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 1          Q.   Do you know what I think might be best:  Do
 2   you have an extra copy?
 3          MR. HAEMMERLE:  We have one this time.  Do you
 4   want to use it?
 5          MR. TJ BUDGE:  Does anybody have a copy we could
 6   just have him draw with a marker on?
 7          MR. MAY:  I don't have a hard copy.  We have a
 8   pointer he can point with.
 9          MR. TJ BUDGE:  If nobody objects, I'll have him
10   mark the original Exhibit 1069.
11          MR. HAEMMERLE:  I don't object to that.  Then
12   we'll substitute it.
13          Q.   (BY MR. TJ BUDGE):  Mr. Morris, I'm handing
14   you a Sharpie.  And I'd just like to have you outline
15   on Exhibit 1069, and then on Exhibit 1070, the land
16   that you irrigate out of the Sandy Pipe.
17          A.   (The witness complies.)
18          Q.   Okay.  Hold tight.  You've just circled one
19   portion of the land on the right side of Exhibit 1069.
20               Do you have a name for that portion of
21   land?
22          A.   Morris 130.
23          Q.   Will you just write "Morris 130" with that
24   marker so that we can identify that piece.
25          A.   (The witness complies.)
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 1          Q.   Is there any other land you irrigate from
 2   the Sandy Pipe on Exhibit 1069?
 3          A.   You know, I made a mistake here.  This is
 4   the Sandy Ponds, this 130 (indicating).
 5          Q.   Okay.  So --
 6          MR. HAEMMERLE:  Sorry, TJ, if I may interrupt.
 7   When you go through the witness, can you have him
 8   identify what the 130 or the 75 mean?  I assume it's
 9   acres, but...
10          MR. TJ BUDGE:  Yeah, we'll get to that.  So he's
11   identified that as a name for the piece he's farmed.
12          Q.   Mr. Morris, so I understand, the parcel you
13   identified as Morris 130, you just mentioned that that
14   is irrigated with water from the Sandy Ponds but that
15   it does not actually come out of the Sandy Pipeline; is
16   that right?
17          A.   Correct.
18          Q.   Okay.  I'll ask you some other questions
19   about that later.  So the Morris 130 is not irrigated
20   from the Sandy Pipe, but it does obtain water from the
21   Sandy Ponds.
22               Could you next identify the property that
23   is irrigated with water from the Sandy Pipe.
24          A.   (The witness complies.)
25          Q.   Okay.  You've now circled a piece of ground
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 1   that has within it some handwriting that says "Morris
 2   75-acre farm."
 3               That's farmland you own?
 4          A.   Correct.
 5          Q.   Okay.  Is there any other land you irrigate
 6   from this?
 7          A.   There's approximately 4 acres at the Candy
 8   property.
 9          Q.   Please circle that 4 acres.
10          A.   (The witness complies.)
11          Q.   Okay.  And that 4 acres, I'll note for the
12   record, is near the Martin-Curren Tunnel, and there's
13   already handwriting on the map on Exhibit 1069 that
14   says "Candy" identifying that 4 acres.
15               Is there any other land you irrigate from
16   the Sandy Pipe?
17          A.   And that's Candy 21 acres (indicating).
18          Q.   For the record, Mr. Morris has circled a
19   parcel of farmland near the Rangen fish hatchery that
20   was previously labeled "Candy 25-acre farm."
21               Is there anything else?
22          A.   And that's the Musser 205 acres
23   (indicating).
24          Q.   Okay.  And that's identified as such on the
25   map.
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 1               Is there anything else?
 2          A.   No.
 3          Q.   Great.  Thank you.
 4               If we turn to Exhibit 1070, is part of the
 5   Morris 130 depicted on this map?  You can just say
 6   "yes" or "no."
 7          A.   Yes.
 8          Q.   Will you please outline the portion of the
 9   Morris 130 that's irrigated out of the Sandy Ponds
10   that's shown on Exhibit 1070?
11          A.   (The witness complies.)
12          Q.   Okay.  Is there any other land that's
13   irrigated with water from the Sandy Ponds that has not
14   been outlined on either of these two exhibits?
15          A.   No.
16          Q.   All right.  Thank you.
17          MR. HAEMMERLE:  Wait a minute, TJ.  He marked on
18   that exhibit.
19          Q.   (BY MR. TJ BUDGE):  You keep this one.
20               I don't have any further questions for you,
21   Mr. Morris, regarding the land you irrigate from the
22   Sandy Pipe, other than to ask you whether you've
23   occasionally used water from the Martin-Curren Tunnel
24   to irrigate any of these lands in recent years?
25          A.   I have on occasion opened up the valve and
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 1   turned water into the cement box and irrigated with
 2   Martin-Curren water.
 3          Q.   Okay.  Do you view the water that you use
 4   from the Sandy Ponds as a supplemental water source to
 5   your Curren Tunnel water rights?
 6          A.   Correct.
 7          Q.   And does your use of water from the Sandy
 8   Ponds benefit other water users?
 9          A.   Yes.  I believe that the water that I don't
10   divert from the Martin-Curren Tunnel ends up in the
11   Martin-Curren Ditch and on down.
12          Q.   Okay.  You mentioned during your deposition
13   that you viewed your use of water from the Sandy Pipe
14   and the Sandy Ponds as also providing some mitigation
15   benefit.
16               Could you explain that.
17          A.   Well, by not -- by not diverting the water
18   from the Martin-Curren Tunnel, it's -- Rangen uses it.
19   And like I said, it ends up down the Martin-Curren
20   Ditch.  Really I don't know what else to say, other
21   than I think it benefits those other users.
22          Q.   Yeah, I think that's just fine.
23               Let me switch gears a little bit and ask
24   you about the Sandy Ponds.
25               How long have you been farming property
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 1   that we've been looking at in Exhibits 1069 and 1070?
 2          A.   Since 1979.
 3          Q.   Were you around, then, when the Sandy Ponds
 4   were constructed?
 5          A.   Yes.
 6          Q.   When was that?
 7          A.   I believe it was a year or two prior to
 8   2003.
 9          Q.   There was some discussion yesterday, and
10   you weren't here, about water from the Sandy Ponds
11   leaking into the aquifer.  We sometimes call that
12   recharge into the aquifer.
13               Do you have any experience that would lead
14   you to believe there's water leaking from the ponds
15   into the aquifer?
16          MR. HAEMMERLE:  Objection.  Foundation, beyond
17   the scope of this witness' expertise.
18          THE HEARING OFFICER:  Overruled.  If he has some
19   personal observation.  He's been there, has had the
20   opportunity to observe.
21          THE WITNESS:  Well, two years ago when water was
22   turned into the North Side Canal water as recharge or
23   supplemental recharge water, any water that ended up at
24   the Sandy Ponds I diverted to our recharge site,
25   probably in the neighborhood of 25 cfs, 20 to 25 cfs
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 1   for approximately a month.
 2               There's incidental recharge in the big
 3   ponds, all three ponds.  I have to have around 14 cfs
 4   to supplement my 8 1/2 cfs that I irrigate with to keep
 5   a level flow into the ponds.
 6          Q.   (BY MR. TJ BUDGE):  Okay.  Let me ask a few
 7   follow-up questions.  You said you divert some water
 8   from the Sandy Ponds into a recharge site.
 9               Is that site depicted on Exhibit 1070?
10          A.   Yes, it is.
11          Q.   Where is that?
12          A.   It's to the left of the No. 3 pond.
13          Q.   Okay.
14          A.   Which would be north.
15          Q.   I'm going to hand you this marker again and
16   ask you to circle what you referred to as the recharge
17   site.  And right next to it write the words "Recharge
18   site."
19          A.   (The witness complies.)
20          Q.   What year was it you mentioned you were
21   diverting water into the recharge site?
22          A.   I think it was 2010.
23          Q.   And you mentioned you were diverting
24   25 cfs; is that right?
25          A.   An estimate of mine.
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 1          Q.   All right.  Roughly 25 cfs.  For how long?
 2          A.   Approximately 30 days.
 3          Q.   Now, you referred to that as a recharge
 4   site.
 5               Was that because that place is particularly
 6   adept at taking water, or has it been developed in some
 7   way?  Or why do you call it a recharge site?
 8          A.   Well, I started the management of the ponds
 9   here about six years ago.  And it had already been
10   developed.  So I basically just went out -- when there
11   was excess water, I would put it over there, fill the
12   ponds up, and divert it out of No. 1 pond into that
13   recharge site.
14          Q.   Okay.  And then you also mentioned there's
15   recharge -- incidental recharge from the other ponds as
16   well.  And you testified that it takes 14 1/2 cfs to
17   get 8 out of your diversions.  And I want to talk about
18   that maybe in reverse order.
19               The 8 second-feet that you divert from the
20   Sandy Ponds, is all of that diverted through the Sandy
21   Pipe?
22          A.   No.  About 6 cfs is diverted out of the
23   Sandy Pipe.
24          Q.   Okay.  You divert about 6 cfs through the
25   Sandy Pipe to irrigate those lands that you had marked
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 1   earlier as being irrigated from the pipe?
 2          A.   Yes.  The Morris 75, the Candy, and the
 3   Musser 205 acres.
 4          Q.   And the other 2 second-feet, where is that
 5   diverted?
 6          A.   It's out of the No. 3 pond and goes down
 7   the North Side wastewater ditch to a pump that I have
 8   there.
 9          Q.   So looking at Exhibit 1070, I can see
10   what's marked as "North Side wastewater ditch" just
11   below the No. 3 pond.
12               Is there a headgate in the No. 3 pond that
13   allows you to divert water at that location?
14          A.   There is.
15          Q.   And then you pump it where it's marked
16   "Morris 75-horsepower pump"?
17          A.   Correct.
18          Q.   When do you begin irrigating typically out
19   of the Sandy Pipe?
20          A.   Depending on the crops.  But somewhere --
21   if it's corn, generally around the first of June.  If
22   it's wheat, it might be a month earlier.
23          Q.   Okay.  So it sounds like the May to June
24   time frame is typically when you begin irrigating?
25          A.   Correct.
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 1          Q.   And when do you stop irrigating at the end
 2   of the irrigation season?
 3          A.   Around the 15th of October.  If it's all
 4   corn, maybe around the 1st to the 10th of September.
 5   Depending on the cropping.
 6          Q.   Okay.  And you mentioned you've been
 7   managing the ponds for the last six years or so?
 8          A.   I have.
 9          Q.   Do you know who owns the ponds?
10          A.   The pumpers.
11          Q.   Okay.
12          A.   I think it's North Snake.
13          Q.   And when you say you've been managing them,
14   is that an agreement you've had with the pumpers, North
15   Snake Groundwater District?
16          A.   Yes, a verbal agreement.
17          Q.   And by "management," what do you mean?
18          A.   Well, I can -- when I'm using water or if I
19   need to store water, I can do that.  If I need to
20   divert it into the recharge site, I can do that.  If I
21   need to drop it on down into Martin-Curren Ditch, I do
22   that, depending on my source of water and how much
23   water I have at the time.
24          Q.   Okay.  So you're taking the water that
25   comes into the pond and regulating where it goes out,
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 1   essentially?
 2          A.   That's right.
 3          Q.   And you mentioned that it takes at least
 4   14 1/2 or it takes about 14 1/2 second-feet coming in
 5   for you to be able to take your 8 second-feet coming
 6   out for irrigation?
 7          A.   That's correct.
 8          Q.   And is that what led you to your conclusion
 9   that there's water coming in that's seeping into the
10   ground?
11          A.   Correct.
12          Q.   Let me have you turn in the exhibit binder
13   to Exhibit 1016.  This is a document titled "Memorandum
14   Agreement."  We discussed this at your deposition.
15               And this is an agreement I understand
16   between you and North Snake Groundwater District; is
17   that right?
18          A.   Correct.
19          Q.   Yesterday Mr. Lynn Carlquist, who testified
20   on behalf of the North Snake Groundwater District,
21   explained that this agreement simply memorialized the
22   oral agreement you've had with North Snake Groundwater
23   District for a number of years.
24               Would you agree with that assessment?
25          A.   I would.
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 1          Q.   And if you look in the second paragraph,
 2   there's a number of water right numbers identified as
 3   the Morris rights.
 4               These are the same water right numbers that
 5   we discussed earlier when we were looking at
 6   Exhibit 1049, which is the table of Martin-Curren
 7   Tunnel rights; is that right?
 8          A.   Correct.
 9          Q.   And so your use of water from the Sandy
10   Pipe allows you to let these water rights discharge
11   from the tunnel and run down Billingsley Creek for
12   Rangen and others.
13               Is my understanding of that right?
14          A.   Correct.
15          Q.   And you also irrigate the Musser and Candy
16   property out of the Sandy Pipe as well?
17          A.   Yes, I do.
18          Q.   So their water rights could also run down
19   Billingsley Creek for the benefit of others; is that
20   right?
21          A.   Correct, other than there is a small amount
22   that Walt continues to use in his yard.
23          Q.   Walt Candy?
24          A.   Walt Candy.
25          Q.   He takes a small amount of water from the
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 1   tunnel for his yard?
 2          A.   To irrigate his yard and some trees, fruit
 3   trees.
 4          Q.   Okay.  Do you know how large his yard is?
 5          A.   Maybe a half acre, everything included.
 6          Q.   Okay.  Let me have you turn again to
 7   Exhibit 1049, which is that table of water rights from
 8   the Martin-Curren Tunnel.  There is a Musser water
 9   right, water right No. 36-102, that includes water for
10   stock water.  And my understanding is that groundwater
11   pumpers put in a stock water well for Musser so they
12   didn't have to take water from the tunnel for this
13   water right.
14               Are you familiar with that well?
15          A.   Yes, I am.
16          Q.   And is it also your understanding that the
17   pumpers put this well in to enable Musser to water
18   livestock without taking water from the tunnel?
19          A.   They did.
20          Q.   Do you know how many cattle Musser serves
21   with this well?
22          A.   I would say approximately 500.
23          Q.   Are these dairy cattle or beef cattle?
24          A.   Dairy heifers.
25          Q.   Dairy heifers.  Do they keep these cows
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 1   there year-round, then?
 2          A.   Yes.
 3          Q.   Okay.  And then just a few more questions,
 4   Mr. Morris.
 5               I understand that you have water rights
 6   from the Hoagland Tunnel.
 7          A.   Correct.
 8          Q.   Where is the Hoagland Tunnel in relation to
 9   the Martin-Curren Tunnel?
10          A.   If you follow the curvature of the
11   hillside, it's approximately about 1 mile right above
12   the Bill Jones Fish Hatchery.
13          Q.   So it's north of the Martin-Curren Tunnel?
14          A.   Yes.
15          MR. HAEMMERLE:  Director, I'm going to lodge an
16   objection to any testimony about the Hoagland Tunnel,
17   given, I think, your prior order that you said that's a
18   whole separate proceeding, separate mitigation
19   proceeding.  So -- I'm sorry, withdraw my...
20          THE HEARING OFFICER:  You withdraw the
21   objection, Mr. Haemmerle?  Is it withdrawn, or not?
22          MR. HAEMMERLE:  I withdrew my objection.
23          THE HEARING OFFICER:  Okay.  Thank you.
24               Mr. Budge.
25          Q.   (BY MR. TJ BUDGE):  Okay.  I believe that
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 1   the question was whether you have water rights out of
 2   the Hoagland Tunnel.
 3          A.   I do.
 4          Q.   Are those irrigation water rights?
 5          A.   Correct.
 6          Q.   Do you use water from the Hoagland Tunnel
 7   to irrigate?
 8          A.   I do.
 9          Q.   Have you ever engaged in cleaning the
10   Hoagland Tunnel?
11          A.   I have.
12          Q.   How often do you do that?
13          A.   Annually.
14          Q.   And what does that cleaning consist of?
15          A.   Basically, cleaning the cinders, and every
16   now and then the hillside kind of falls down and blocks
17   the water, and cleaning that all up.
18          Q.   When you say "the cinders," what are you
19   referring to?
20          A.   The cinders that are coming out with the
21   water, and they'll collect right there where that --
22   the rocks or dirt has fallen and make it a small dam.
23          Q.   Okay.  So you're essentially cleaning
24   debris out of the tunnel that may impede the flow of
25   water?
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 1          A.   Just have a free-flowing stream coming out.
 2          Q.   Does that result in additional water
 3   discharging from that tunnel?
 4          A.   Yes.  Last year amongst the users you were
 5   with about 40 inches short of filling everybody's
 6   needs.  We cleaned the tunnel last year.  And it
 7   basically cleaned -- furnishes everybody's needs, and
 8   gave us about 2 cfs of water extra.
 9          Q.   Okay.  So 2 cfs plus 40 inches --
10          A.   That's right.
11          Q.   -- roughly?
12               All right.  And there's debris falling in
13   the tunnel every year, it sounds like?
14          A.   Pretty much, on the outside of the tunnel.
15   And then things coming from within the tunnel, the
16   cinders.
17          MR. TJ BUDGE:  Okay.  I don't have any further
18   questions.  Thank you.
19          THE HEARING OFFICER:  Okay.  Who will be
20   cross-examining?  Mr. Haemmerle?
21          MS. McHUGH:  Mr. Director, can I ask a question
22   of Mr. Haemmerle, just as far as will this include both
23   his cross-examination and his direct examination of
24   Mr. Morris?
25          MR. HAEMMERLE:  I'm going on pure
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 1   cross-examination right now.
 2          MS. McHUGH:  Okay.  And are you intending to
 3   call him in your direct case as well?
 4          MR. HAEMMERLE:  No.
 5          MS. McHUGH:  Okay.  So this is it?  That's all I
 6   wanted to know.
 7          MR. HAEMMERLE:  Director, if we can, I think, do
 8   some housecleaning.  I think Mr. Morris drew on what
 9   was marked as Exhibit 1069.
10          THE HEARING OFFICER:  And -70, I think.
11          MR. HAEMMERLE:  If we can have those marked as
12   1069A and 1070A, and I'd offer both of these exhibits.
13          THE HEARING OFFICER:  Do we need to remark them
14   or can we just --
15          MR. TJ BUDGE:  So what you're asking is to add
16   an unmarked copy of those exhibits, so we've got both
17   the marked copy and an unmarked copy?
18          MR. HAEMMERLE:  The unmarked one is offered by
19   you as 1069.
20          MR. TJ BUDGE:  That would be fine.  I don't
21   think we have an unmarked copy with us, but we can
22   provide into the record --
23          MR. HAEMMERLE:  It's already in the record --
24          MR. TJ BUDGE:  What?
25          MR. HAEMMERLE:  -- I believe.
0387
 1          MR. TJ BUDGE:  That's the official copy right
 2   there, and that's all we've got.
 3          MR. HAEMMERLE:  All's I'm saying, Director, is
 4   if we can have these remarked as 1069A and 1070A.
 5          THE HEARING OFFICER:  Is there a need to have
 6   both of them in, or can't we just substitute these as
 7   the 106- --
 8          MR. HAEMMERLE:  I'm willing to substitute as
 9   well.  Any way that works best for you.
10          THE HEARING OFFICER:  Can we say these are
11   amended 1069 and 1070 and accept them into the record,
12   Mr. Haemmerle?
13          MR. HAEMMERLE:  I'm happy to do that.
14          MR. MAY:  If you do want unmarked copies, we've
15   got some right here.
16          THE HEARING OFFICER:  But I don't know how
17   important the unmarked copies are.  I don't know that
18   we need both of them in.
19          MR. TJ BUDGE:  Yeah, I'm fine with just the
20   marked copies.
21          THE HEARING OFFICER:  Okay.  So why don't we
22   just amend 1069, 1070 as marked or amended by
23   Mr. Morris and receive them into evidence.
24               Is that fine with everybody?
25          MR. HAEMMERLE:  That's fine.
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 1          THE HEARING OFFICER:  Okay.  Received.
 2   
 3                      CROSS-EXAMINATION
 4   BY MR. HAEMMERLE:
 5          Q.   Mr. Morris --
 6               If we can pull up, Justin, Exhibit 2032.
 7               Mr. Morris, we pulled up on the screen
 8   quickly what's been marked as Rangen Exhibit 2032.
 9               You recognize that document; correct?
10          A.   I do.
11          Q.   And that's the memorandum agreement that
12   you entered into with the North Snake Groundwater
13   District?
14          A.   Correct.
15          Q.   And the concept behind this agreement is
16   that in lieu of you taking water out of the
17   Martin-Curren Tunnel you would instead irrigate out of
18   the Sandy Ponds or the Sandy Pipeline; correct?
19          A.   It's something that I've already -- I've
20   already been doing since 2003.  And it was just a
21   written commitment from -- when I signed that.
22          Q.   Fair enough, Mr. Morris.
23          A.   It was a verbal.
24          Q.   Again, the idea is to allow you to take
25   water out of the Sandy Ponds or the Sandy Pipeline in
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 1   lieu of you taking water out of the Martin-Curren
 2   Tunnel; correct?
 3          A.   I think it was just for the pumpers to use
 4   my water right as a mitigation.  I'd already continued
 5   to -- I have already been taking water out of the Sandy
 6   Pipeline.
 7          Q.   Okay.  Very good.  And because you're
 8   taking water out of the Sandy Pipeline or Sandy Ponds,
 9   you haven't been taking water out of the Martin-Curren
10   Tunnel; correct?
11          A.   Occasionally I have.
12          Q.   Okay.
13          A.   When needed.
14          Q.   I think your deposition testimony was that
15   you last took it approximately 2008 or '9; correct?
16          A.   And then also again in 2013.
17          Q.   Okay.  And to be fair to you, I think you
18   testified that Mr. Erwin advised you that there was
19   water overflowing over your box in 2012.
20          A.   Yes, I don't really remember the year, but
21   there was a time when the dam broke and water was
22   coming in from the Martin-Curren Tunnel.
23          Q.   But you weren't intending to divert any
24   water in 2012 from the Martin-Curren Tunnel; correct?
25          A.   No.  It was an accident.
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 1          Q.   And in 2013 I think you testified that you
 2   took water from the Martin-Curren Tunnel for
 3   approximately one week; correct?
 4          A.   Correct.
 5          Q.   Do you have any records indicating how much
 6   water you may have diverted in 2008 or '9?
 7          A.   I don't.
 8          Q.   Do you have any recollection as you sit
 9   here today how much water you took in 2008 or '9?
10          A.   It was just a time frame of approximately
11   two weeks.
12          Q.   Other than those possible times, all the
13   other times you've been irrigating your property and
14   the Musser property and the Candy property from water
15   that comes out of the Sandy Ponds; correct?
16          A.   Correct.  And then I've also, as a
17   maintenance purpose, have diverted somewhere in the
18   neighborhood of 10 to 15 inches through the heat of the
19   year, through the summertime, out of the
20   Martin-Curren -- Morris Pipeline out of the
21   Martin-Curren Tunnel to keep that pipeline from sliding
22   off the hill or keeping my gaskets wet, things like
23   that.  So there's been a small amount every year since
24   2003 diverted.  And I apologize for not giving that in
25   my deposition.  It just kind of slipped over my head.
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 1          Q.   You don't keep any records of that, I take
 2   it?
 3          A.   I don't.  I think that's the time that
 4   Frank did see it, is we were doing that, just that the
 5   board broke and more water was coming.
 6          Q.   What did you do with the water that came
 7   out of the pipes?
 8          A.   I maintained -- it was just a maintenance
 9   on the pipe.
10          Q.   Okay.  So you weren't actually irrigating
11   with that water, were you?
12          A.   Yes, I was.  It dropped into the box, and
13   it was commingled with Sandy Pipeline water.
14          Q.   Do you know approximately how much you
15   diverted through that pipe?
16          A.   On an annual basis?
17          Q.   Uh-huh.
18          A.   There was approximately 10 -- 5 to
19   10 inches per day.  I could calculate it out, but --
20          Q.   Do you know in terms of diversion rate how
21   much you might have been diverting from that pipe?
22          A.   I couldn't calculate that.
23          Q.   Now, you have -- correct me if I'm wrong.
24   I think you testified in your deposition that you have
25   one single water right out of the Sandy Ponds; correct?
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 1          A.   Yes.
 2          Q.   Could we pull up Exhibit 2041.
 3               Mr. Morris, you can pull up 2041.  I think
 4   it's probably in the book in front of you.
 5               Do you see that, Mr. Morris?
 6          A.   Yes, I do.
 7          Q.   Now, again, the source of this particular
 8   right is wastewater; correct?
 9          A.   Correct.
10          Q.   And that would be wastewater that's
11   delivered down the North Side Canal; correct?
12          A.   Correct.
13          Q.   And that then goes into the Sandy Ponds;
14   correct?
15          A.   Correct.
16          Q.   And then you use that water either down a
17   ditch or down a pipe; correct?
18          A.   Generally, it goes down the ditch.
19          Q.   Now, the season of use for this water right
20   is April 1st through October 31st; correct?
21          A.   Correct.
22          Q.   And I think you testified that generally
23   you only use this water right from the very end of May
24   through maybe the first of October; correct?
25          A.   Depending on the cropping.
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 1          Q.   Okay.  And before, say -- well, let's just
 2   go from April.  From April to the end of May, do you
 3   generally use this water right?
 4          A.   Well, again, depending on the cropping.  If
 5   it was hay, I would probably use it.  There has been
 6   times I've had hay in that field.
 7          Q.   But I think your testimony was generally
 8   from the end of May through the middle of September or
 9   the beginning of October; correct?
10          A.   Yeah.  Again, I would just say whatever
11   crop I was irrigating.
12          Q.   All right.  And if you look at this, the
13   place of use for this water right is for 125 acres;
14   correct?
15          A.   Yes.
16          Q.   And I refer you back to Exhibit 1069.  You
17   referred to a lot of properties.  I think you referred
18   to the Morris 130.
19          A.   Correct.
20          Q.   Is that the same place where you're
21   entitled to use water right 36-8723?
22          A.   It is.
23          Q.   And you don't have any right to use that
24   water right, other than on the Morris 130; correct?
25          A.   I don't know that.
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 1          Q.   That's what the water right says; correct?
 2          A.   Yes.
 3          Q.   Now, you are aware that -- or you can tell
 4   me if you know.  The Musser's don't have any right to
 5   use water out at the Sandy Ponds; correct?
 6          A.   They don't have a water right.
 7          Q.   And the Candys don't have a water right out
 8   of the Sandy Pond; correct?
 9          A.   They don't have a water right.
10          Q.   But nevertheless, you've been using
11   wastewater from the Sandy Ponds to irrigate your Morris
12   130; correct?
13          A.   Correct.
14          Q.   And I'll just refer back to Exhibit 1069.
15               The Morris 75; correct?
16          A.   Correct.
17          Q.   The Candy 4-acre parcel; correct?
18          A.   Correct.
19          Q.   The Candy 21-acre parcel; correct?
20          A.   Correct.
21          Q.   And the Musser 205-acre parcel; correct?
22          A.   Right.  Correct.
23          Q.   So other than the Morris 130, all those
24   other properties you've been irrigating have been
25   without a water right; correct?
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 1          A.   Well, I've always kind of thought they were
 2   supplemental water or mitigation water.
 3          Q.   There's no formal licensed decree or
 4   anything else allowing the Mussers or Candy to irrigate
 5   their properties out of the Sandy Ponds; correct?
 6          A.   There's not.
 7          Q.   Now, going to the -- towards the bottom of
 8   Exhibit 2041, Mr. Morris, there's a condition of
 9   approval.
10               Do you see that, No. 3?
11          A.   I do.
12          Q.   And this says that when you use this
13   particular water right you're limited to a diversion
14   rate of 3.98 cfs; correct?
15          A.   I think in conjunction with those other
16   ones.
17          Q.   Right.  And those other ones are -- all the
18   other ones listed in condition 3 are Martin-Curren
19   Tunnel rights; correct?
20          A.   Correct.
21          Q.   Okay.  So just to make sure, with respect
22   to the Martin-Curren Tunnel rights, you're allowed to
23   irrigate two separate properties, the Morris 75;
24   correct?
25          A.   That's not quite correct.  There's two
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 1   other water rights.  They were -- when I initially
 2   bought the property from Crandlemire, I bought the
 3   75 acres first, and we split the water rights.  And
 4   that's where we got the other two water rights.
 5               And then these additional four water rights
 6   were on the 130 acres.
 7          Q.   Okay.  So essentially you have two parcels,
 8   you have a 75-acre parcel and a 130-acre parcel;
 9   correct?
10          A.   That's right.
11          Q.   Okay.  So the Martin-Curren Tunnel rights
12   you can irrigate the 75 acres and the 100 and, I think,
13   40-acre total; correct?
14          A.   Correct.  But I've always called it 130.
15          Q.   Okay.  And with this license out of the
16   Sandy Pipeline, you're only authorized to irrigate
17   125 acres within your Morris 130; correct?
18          A.   Correct.
19          MR. TJ BUDGE:  Object.  I'm going to object that
20   it calls for a legal conclusion.  Combined limits can
21   function in different capacities.
22          THE HEARING OFFICER:  Overruled.
23          Q.   (BY MR. HAEMMERLE):  Now, the authorized
24   diversion under Exhibit 2041 is for 2.4 cfs; correct?
25          A.   Correct.
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 1          Q.   And that's the sole total diversion rate
 2   that you're authorized to take from the Sandy Ponds;
 3   correct?
 4          A.   Might I explain this a little bit?
 5          Q.   No.  My question is, under Exhibit 2041 you
 6   are only authorized to divert 2.4 cfs out of the Sandy
 7   Ponds; correct?
 8          A.   Correct.
 9          Q.   All right.  Now, since 2003 or so, you have
10   been diverting an additional, I think your testimony
11   was, just over 8 cfs from the Sandy Ponds; correct?
12          A.   No.  That included the water there.
13          Q.   An additional --
14          A.   Total of 8 1/2 cfs.
15          Q.   All right.  So you've been diverting since
16   2003 an unauthorized 6 cfs from the Sandy Ponds to
17   irrigate all those properties we just talked about;
18   correct?
19          MS. McHUGH:  Objection.
20          THE HEARING OFFICER:  Sustained.
21          MS. McHUGH:  Thank you.
22          Q.   (BY MR. HAEMMERLE):  You've been using an
23   additional 6 cfs out of the Sandy Ponds to irrigate the
24   other properties, including the Morris 75, the Musser
25   205, and the Candy 25; correct?
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 1          A.   That I considered supplemental water or
 2   mitigation water.
 3          Q.   All right.  And again, there was no other
 4   official water right issued by the State of Idaho for
 5   you to do that; correct?
 6          A.   Correct.
 7          Q.   So let me get this straight.  So you have
 8   an agreement that today, as you sit here today, that
 9   you won't take your 6 cfs, so long as you can take
10   water out of the Sandy Ponds?
11          A.   That is correct.
12          Q.   But you're only authorized to divert
13   2.4 cfs out of the Sandy Ponds?
14          MS. McHUGH:  Objection.  Legal conclusion.
15          THE HEARING OFFICER:  Overruled.
16          MS. McHUGH:  You can rephrase.
17          THE HEARING OFFICER:  Overruled.  This question
18   is different than the earlier one.  The earlier
19   question was a question about whether Mr. Morris was
20   diverting water illegally.  And I think this is a
21   question about whether there's an authorization or not.
22   And Mr. Morris can answer the question.
23          MR. HAEMMERLE:  Okay.  Mr. Reporter, can you
24   read back that question again.
25               (The record was read as follows:
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 1               "QUESTION:  But you're only authorized to
 2          divert 2.4 cfs out of the Sandy Ponds?")
 3          THE WITNESS:  It's in my court?
 4          Q.   (BY MR. HAEMMERLE):  Yeah.
 5          A.   I'm authorized to irrigate the 130 with
 6   2.4 cfs.  I've always considered the water in the Sandy
 7   Pipeline as mitigation or supplemental water.
 8          Q.   If it wasn't for your -- there's no other
 9   legal water rights or authorized water rights for you
10   to irrigate all those properties we just talked about
11   today; correct?
12          MS. McHUGH:  Objection.
13          MR. TJ BUDGE:  Objection.  Your Honor, this
14   calls for a legal -- Director, it calls for a legal
15   conclusion, and these questions have been asked and
16   answered numerous times.
17          THE HEARING OFFICER:  Sustained, because the
18   record shows that there are other water rights out of
19   the Martin-Curren Tunnel, so --
20          MR. HAEMMERLE:  My question, Director, other
21   than the Martin-Curren Tunnel rights.
22          THE HEARING OFFICER:  That was not the question.
23          MR. HAEMMERLE:  Okay.  I'll rephrase.
24          Q.   Other than the Martin-Curren Tunnel water
25   rights for the Musser 205, the Candy 25, and your 75,
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 1   there are no authorized water rights for those places
 2   of use; correct?
 3          A.   As I've said, I've always considered those
 4   irrigated acres by supplemental or mitigation water.
 5          Q.   I think you talked about some sort of -- I
 6   don't know, some sort of pond or such on your property
 7   that you use for recharge.
 8          A.   It's not on my property.  It's on the
 9   pumper's property.
10          Q.   Okay.  What water right were you using to
11   place water into that pond?
12          A.   There was no water right.  It was just
13   excess water that I put over there.
14          Q.   Okay.  Whose excess water?
15          A.   Like I referred to in 2011 or '10,
16   somewhere in there, it was water that was in --
17   supplied by the pumpers, I'm assuming, that was after
18   the irrigation season that was put in the North Side
19   Canal Company for incidental recharge.
20          Q.   You have no idea, as you sit here today,
21   who owns that water that you were putting into some
22   unauthorized place; correct?
23          A.   I have no idea who owned that water.
24          Q.   Did you contact DEQ, the Department of
25   Environmental Quality, before you did that recharge?
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 1          A.   I did not.
 2          Q.   Now, I think you were testifying that you
 3   need 14 cfs to be in the pond for you to be able to use
 4   your 8 cfs that you have been using?
 5          A.   To keep a constant water level, yes.
 6          Q.   Okay.  So there's an amount of water that
 7   needs to be stored in the Sandy Ponds for you to use
 8   your water right; correct?
 9          A.   Yes.
10          Q.   Do you know whether or not anyone has a
11   storage right to fill up the Sandy Ponds?
12          A.   I'm not familiar with any.
13          Q.   And certainly under your water right
14   license, Exhibit 2041 -- Justin -- there's no storage
15   component to this water right, is there?
16          A.   No.
17          Q.   The water that you testified you saw being
18   in the pond that you thought was sinking somewhere, you
19   don't know who owns that water, do you?
20          A.   I have no idea.  It's water that just
21   gathers there at the pond.
22          Q.   Okay.  Now, to be sure, Mr. Morris, if
23   water was unavailable to you out of the Sandy Ponds,
24   you would make a call on the Martin-Curren Tunnel
25   rights, wouldn't you?
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 1          A.   It hasn't been that way for the last ten
 2   years.  What I have done is I called Mike Faulkner, and
 3   he has found me water.  So it's made it possible -- or
 4   made it probable that I did not have to bring water out
 5   of the Martin-Curren Tunnel.
 6          Q.   You did testify at your deposition, though,
 7   Mr. Morris, that you would make a water call out of the
 8   Martin-Curren Tunnel if you had to; correct?
 9          A.   I said I would evaluate that.
10          Q.   Okay.  So it would be in your quiver of
11   things that you would be able to do; correct?
12          A.   That would be one of the possibilities.
13          Q.   And you would do it if you had to; correct?
14          A.   I think there's others that are more
15   likely.
16          Q.   You would do it if you had to; correct?
17          MS. McHUGH:  Objection.  Asked and answered.
18          THE HEARING OFFICER:  Yeah, I think the answer
19   was evasive.  So the question needed to be asked again.
20               Mr. Morris.
21          THE WITNESS:  Repeat that.
22          Q.   (BY MR. HAEMMERLE):  You would do it if you
23   had to; correct?
24          A.   I think I would do things such as clean the
25   tunnel.  I think those are possibilities.
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 1          Q.   If you had exhausted all possibilities and
 2   you had no rights out of the Sandy Ponds, if you had to
 3   make a call on your Martin-Curren Tunnel rights to get
 4   your water to irrigate your authorized place of use,
 5   you would do it, wouldn't you?
 6          MR. TJ BUDGE:  Objection.  Calls for
 7   speculation.
 8          THE HEARING OFFICER:  Overruled.  This is
 9   cross-examination.
10          THE WITNESS:  I guess if you're wanting an
11   answer, at the very last resort I would probably make a
12   call.
13          MR. HAEMMERLE:  All right.  No further
14   questions.  Thank you.
15          THE HEARING OFFICER:  Okay.  Mr. Lemmon?
16   
17                      CROSS-EXAMINATION
18   BY MR. LEMMON:
19          Q.   Butch, I had a question here on the -- you
20   testified that there was water that goes -- leaves the
21   pond that you call No. 3 or the bottom pond, and then
22   that water from there goes on down to the 75-horsepower
23   pump that you use to irrigate your property.
24          A.   Correct.
25          Q.   Is there ever any water that goes past that
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 1   pump and on down that ditch called the wasteway?
 2          A.   Very seldom.  We manage it fairly closely.
 3   I have a man that's worked for me for 28 years.  He's
 4   the guy down there that manages that water.
 5          Q.   If there's an occasion in the springtime or
 6   something there's extra water in the ponds, have you
 7   ever seen cases where you have to use that spillway to
 8   get rid of the excess water in the ponds?
 9          A.   No.  I generally direct it towards the
10   Martin-Curren Ditch or the recharge site.
11          MR. LEMMON:  Okay.  Thank you.
12          THE HEARING OFFICER:  Redirect, Mr. Budge?
13          MR. TJ BUDGE:  Just a couple questions,
14   Mr. Morris.
15   
16                    REDIRECT EXAMINATION
17   BY MR. TJ BUDGE:
18          Q.   Do you know who constructed the Sandy
19   Ponds?
20          A.   I think North Side Canal Company.
21          Q.   Do you know when those were constructed?
22          A.   2001, 2002, in that neighborhood.
23          MR. TJ BUDGE:  Okay.  That's all I have.
24          MS. McHUGH:  Can I ask a couple questions to
25   clarify?
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 1          THE HEARING OFFICER:  Well, Ms. McHugh, what's
 2   the nature of your questions?  Is it to protect
 3   Mr. Morris in some way?  It seems to me that's the
 4   limited scope of your participation here today.
 5          MS. McHUGH:  Yes.  It's to clarify his answers
 6   to Mr. Haemmerle's insinuation that he is diverting
 7   water from the Sandy Ponds unauthorized -- in an
 8   unauthorized manner, to clarify the sources of water
 9   that goes to those ponds.
10          THE HEARING OFFICER:  Okay.
11          MR. HAEMMERLE:  For the record, I would object,
12   Director, just so my objection's part of the record.  I
13   think she can claim the Fifth, those kinds of things or
14   not.  But to inquire after the witness has testified I
15   think is improper.  But that's my objection.
16          THE HEARING OFFICER:  It's unusual.  But I'll
17   allow some limited questions.
18               Ms. McHugh.
19          MS. McHUGH:  Thank you.
20   
21                     RECROSS-EXAMINATION
22   BY MS. McHUGH:
23          Q.   Mr. Morris, do you recall when
24   Mr. Haemmerle was asking you about the water rights
25   that supplied water to the lands that you divert
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 1   from -- that you irrigate from water from the Sandy
 2   Ponds?  Do you remember that line of questioning?
 3          A.   Yes.
 4          Q.   What's your understanding of the water
 5   right or the holder of the water right who supplies
 6   water to the Sandy Ponds?
 7          A.   Well, my understanding is it's always been
 8   supplemental or mitigation water.  Like I said, the
 9   pumpers at times have put water into the ponds to give
10   me water.
11          Q.   And do you know whether or not the water
12   that goes into the Sandy Pond is owned through North
13   Side Canal Company shares?
14          A.   No.  There might be a few, but I'm not
15   familiar with those.
16          Q.   Are you aware whether North Snake
17   Groundwater District owns any North Side Canal Company
18   shares?
19          A.   I think they do own a few.
20          Q.   So do you know whether those shares are
21   used to fill the Sandy Ponds?
22          A.   They are.
23          MS. McHUGH:  No further questions.
24          THE HEARING OFFICER:  Okay.  Recross,
25   Mr. Haemmerle?
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 1                     RECROSS-EXAMINATION
 2   BY MR. HAEMMERLE:
 3          Q.   Mr. Morris, do you know the capacity of the
 4   Sandy Pipeline?
 5          A.   I do not.
 6          MR. HAEMMERLE:  No further questions.
 7          THE HEARING OFFICER:  Okay.  Mr. Lemmon, any
 8   recross?
 9          MR. LEMMON:  No further questions.
10          THE HEARING OFFICER:  I have one limited
11   question, Mr. Morris.
12   
13                         EXAMINATION
14   BY THE HEARING OFFICER:
15          Q.   And it relates in some way to the question
16   that Mr. Lemmon asked you.
17               You testified that approximately 14 cfs is
18   needed or -- of inflow is needed into the Sandy Ponds
19   to maintain a constant water level; is that correct?
20          A.   Correct.
21          Q.   And is that 14 cfs measured with a
22   measuring device into the Sandy Ponds?
23          A.   I measured it for almost two years just to
24   kind of get a good feel on how it worked.
25          Q.   So how do you measure the inflow?
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 1          A.   North Side has a measuring -- they have a
 2   measuring gauge up there.  But I took a stick.  They
 3   showed me how many inches needed to be over that weir
 4   to know how much water is going in.  And of course, I
 5   knew how much I was taking out.
 6          Q.   And are you aware of any records of inflow
 7   into the Sandy Pond?
 8          A.   I'm not -- I'm sure somebody has them, but
 9   I'm not aware of who has them.
10          Q.   Okay.  And at the time that there is 14 cfs
11   of inflow into the Sandy Ponds, you also testified that
12   you divert approximately 8 cfs, both out of the Sandy
13   Pipeline and -- and I think it was 6 cfs --
14          A.   8 1/2.
15          Q.   Well, 8 1/2 total, I guess.  I heard 8 to
16   begin with, and then I think I heard you say 8 1/2
17   later.
18               But there's approximately 6 cfs that's
19   diverted out of the Sandy Pipeline?
20          A.   Correct.
21          Q.   And then what, another 2 1/2 diverted out
22   of the wasteway channel out of the Sandy Ponds?
23          A.   That's correct.
24          Q.   Okay.  And at the time that you're
25   diverting 6 cfs out of the pipeline, the Sandy
0409
 1   Pipeline, with 14 cfs of inflow into the ponds, is
 2   there any water that flows down the Sandy Pipeline to
 3   the Curren Ditch?
 4          A.   Occasionally it does.
 5          Q.   So you're not able to capture all of the
 6   water that's flowing in the Sandy Pipeline at your
 7   cement box?
 8          A.   Yes, it's pretty difficult.  If I have a
 9   power bump or -- and I should say if I have excess
10   water, I'll let it continue on down.
11          Q.   And can you estimate for me how much water
12   would be flowing in the Sandy Pipeline down the Curren
13   Ditch at the conditions that I've described?
14          A.   It varies a lot.
15          Q.   Okay.
16          A.   It's hard to put a quantified number to it.
17          THE HEARING OFFICER:  Okay.  All right.  Thank
18   you.
19               Further questions from the parties based on
20   my questioning?
21          MR. TJ BUDGE:  None here.
22          THE HEARING OFFICER:  Mr. Budge?
23               Mr. Haemmerle?
24          MR. HAEMMERLE:  No, Director.  But just for the
25   your information, the inflow records are provided in
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 1   the North Side Canal Company as those Exhibits 2023
 2   through 2030.  They're in there.
 3          THE HEARING OFFICER:  Okay.  Thank you.
 4               So North Side Canal Company, then, keeps a
 5   record of the inflows into the Sandy Pond?
 6          MR. HAEMMERLE:  They do.
 7          THE HEARING OFFICER:  Okay.  Thanks.  I didn't
 8   know that.
 9               All right.  Mr. Lemmon, any further
10   questions?
11          MR. LEMMON:  No questions.
12          THE HEARING OFFICER:  Thank you, Mr. Morris, for
13   your help today.
14          THE WITNESS:  Thank you.
15          THE HEARING OFFICER:  Is it time for lunch?
16          MS. McHUGH:  Yes.
17          MR. TJ BUDGE:  I think so.
18          THE HEARING OFFICER:  Shall we try 1:30?
19          MR. HAEMMERLE:  Let's go it.
20          THE HEARING OFFICER:  Okay.  Back here at 1:30.
21               (Lunch recess.)
22          THE HEARING OFFICER:  We're recording after the
23   lunch recess.  And we've finished with the previous
24   witness.
25               Next witness.
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 1          MR. TJ BUDGE:  Dr. Brendecke.
 2          THE HEARING OFFICER:  Dr. Brendecke, if you'll
 3   come forward, please.  Raise your right hand, if you
 4   would.
 5   
 6                    CHARLES M. BRENDECKE,
 7   having been called as a witness by IGWA and duly sworn
 8   to tell the truth relating to said cause, testified as
 9   follows:
10   
11          THE HEARING OFFICER:  Thank you.  Please be
12   seated.
13               And, Mr. TJ Budge, if you'd like to
14   examine, you may proceed.
15   
16                     DIRECT EXAMINATION
17   BY MR. TJ BUDGE:
18          Q.   Dr. Brendecke, thanks for being here today.
19               Would you please state your name and spell
20   your last name for the record.
21          A.   Charles M. Brendecke, B-r-e-n-d-e-c-k-e.
22          Q.   Dr. Brendecke, what's your business?
23          A.   I'm a consulting engineer with AMEC
24   Environment and Infrastructure.
25          Q.   You provide consulting work for the Idaho
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 1   Groundwater Appropriators; is that correct?
 2          A.   Yes, I do.  I have since about 1999.
 3          Q.   And what has IGWA asked you to do in this
 4   case?
 5          A.   In this specific case?
 6          Q.   Yes.
 7          A.   To look at the reconnaissance level, look
 8   at the general feasibility of mitigation options, and
 9   try to provide some idea of what they might provide.
10          Q.   Before we get into the details of your
11   testimony and your evaluation of those mitigation
12   options, I want to talk a little bit about your
13   expertise as an engineer and hydrologist.  And I know
14   everybody here, or most of us here, are well acquainted
15   with you and your experience, but we have to lay the --
16   create the record, in this case anyways.
17               What college degrees do you hold?
18          A.   I have a bachelor of science degree in
19   civil engineering from the University of Colorado.  I
20   have a master of science degree in civil engineering
21   and a doctor of philosophy in civil engineering from
22   Stanford University.
23          Q.   Do you have any professional licenses or
24   registrations?
25          A.   Yes.  I'm a registered professional
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 1   engineer in Colorado, Wyoming, Idaho, I think in
 2   Washington, but I can't remember for sure.
 3          Q.   What are the areas of your engineering
 4   expertise?
 5          A.   A variety of topics, all related to water,
 6   primarily in water resources engineering; water rights
 7   analysis; planning, water resource planning; modeling
 8   related to those activities.
 9          Q.   I understand you've taught some college
10   courses yourself.
11          A.   Yes.  I was an assistant professor at the
12   University of Colorado for a few years.
13          Q.   Which courses did you teach?
14          A.   Water-related courses: hydrology, fluid
15   mechanics, hydraulics, modeling, statistical hydrology.
16          Q.   Your modeling experience includes
17   groundwater modeling?
18          A.   Yes.
19          Q.   I understand you have been involved with
20   the Eastern Snake Hydrologic Modeling Committee.
21          A.   Yes, I have.
22          Q.   And in that capacity you're familiar with
23   the Eastern Snake Plain Aquifer model?
24          A.   Yes, I am.
25          Q.   You've testified as an expert in prior
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 1   cases; is that right?
 2          A.   Yes, I have.
 3          Q.   Including cases before the Department of
 4   Water Resources?
 5          A.   Yes.
 6          MR. TJ BUDGE:  Director, Dr. Brendecke was
 7   admitted as an expert in engineering, hydrology,
 8   groundwater modeling, aquifer analysis, and water
 9   rights analysis in the Rangen delivery call case.
10               And in light of his testimony, I'd ask that
11   he be so admitted in this case as well.
12          THE HEARING OFFICER:  Mr. Haemmerle?
13          MR. HAEMMERLE:  Mr. May is doing it, Director.
14          THE HEARING OFFICER:  Mr. May?
15          MR. MAY:  Director, I guess I don't generally
16   have a question about Dr. Brendecke's qualifications.
17   You know, what he's being admitted as an expert on, I
18   guess we'll see when we see the testimony.  I may have
19   foundational questions about particular opinions.  But
20   I don't have any general concern about his
21   qualifications.
22          THE HEARING OFFICER:  Okay.  Mr. Lemmon?
23          MR. LEMMON:  No.
24          THE HEARING OFFICER:  Okay.  Mr. Brendecke is
25   recognized as an expert in the areas you articulated,
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 1   Mr. Budge.
 2          MR. TJ BUDGE:  Thanks, Director.
 3          Q.   Dr. Brendecke, could you open to
 4   Exhibit 1000, which is the mitigation plan submitted in
 5   this case.
 6               What I'd like to do is walk through each of
 7   the mitigation proposals that are included in IGWA's
 8   mitigation plan and ask what you've done to evaluate
 9   those proposals and ask how each proposal would benefit
10   Rangen and how the mitigation credit would be
11   calculated for the groundwater districts if the
12   mitigation proposal is approved by the Director.
13               So if you'll turn to page 2, section 1
14   requests credit for mitigation activities, including
15   conversions, dry-ups, and groundwater recharge.  Let's
16   talk about the conversions first.  You were here in the
17   audience during prior testimony and exhibits explaining
18   that the groundwater users have converted tens and
19   thousands of acres from groundwater to surface-water
20   irrigation over the last five or ten years.
21               Are you familiar with the conversion
22   activities that IGWA and its members have undertaken?
23          A.   Yes, I generally am.  I haven't examined
24   each project.
25          Q.   How are you familiar with those activities?
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 1          A.   Just from my involvement with the
 2   groundwater districts for the last 15 years, testimony
 3   in previous cases that relied on evaluation of
 4   conversion benefits, modeling of conversion benefits.
 5          Q.   Has IGWA asked you to model conversion
 6   activities in times past?
 7          A.   Yes.
 8          Q.   Have they asked you to run the Eastern
 9   Snake Plain Aquifer model to calculate the effects of
10   their conversions with respect to this mitigation plan
11   particularly?
12          A.   No.  Well, I intended to, but there hasn't
13   been time at this point.
14          Q.   Let me have you turn in those exhibits to
15   Exhibits 1041 through 1045.  Dr. Brendecke, you can
16   flip through these, and you'll recognize these as maps
17   that you provided to me in preparing for this hearing
18   today.  Each of them has the AMEC logo on them.
19               Are these maps that you or your staff
20   prepared?
21          A.   Yes.
22          Q.   And what do these show?
23          A.   These show the points of diversion for the
24   conversion projects that were active in each of these
25   years.
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 1          Q.   Where did you --
 2          A.   Let me back up just a second.
 3               This is focused on the area in Water
 4   District 130, not in areas farther upstream.
 5          Q.   There may be other conversions that aren't
 6   shown on these maps?
 7          A.   Yes.
 8          Q.   And if I look through these exhibits, 1040
 9   is 2006 active conversions.
10               So these were conversions active in the
11   year 2006; is that right?
12          A.   Yes.
13          Q.   And then the following exhibits are for
14   subsequent years.  We have the year 2007, '8, '9 --
15          A.   Yeah.
16          Q.   -- maps for those years.
17               Do you have similar maps for years post
18   2009?
19          A.   I probably have them for 2010.
20          Q.   Okay.
21          A.   Yeah, I think we have recent -- we have
22   recent maps actually for the conversion parcels.
23          MR. MAY:  Can I ask a clarification question?
24   The one that I show as 1040 is different than what
25   you're talking about.
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 1               1040 or 1041?
 2          MR. TJ BUDGE:  Okay.  To clarify for the record,
 3   these maps that we've been discussing begin at
 4   Exhibit 1041, not Exhibit 1040.  It appears I may have
 5   misspoken in that regard.
 6          THE WITNESS:  Yes.
 7          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, where
 8   did you get the data of the conversion locations that
 9   are shown on these maps?
10          A.   These are from the Department's point of
11   diversion database and the records of the wells that
12   are participating in the conversions.
13          Q.   And what is to be gleaned from these maps,
14   other than just the points of diversions in those
15   particular years?
16          A.   I would say the main thing to be gleaned
17   from these maps is that the conversions have been going
18   on since 2006, and they are relatively stable
19   between -- from year to year in location.
20          Q.   Okay.  And I understood from Ms. Sukow's
21   testimony that conversions benefit Rangen by resulting
22   in less groundwater withdrawn from the aquifer and also
23   more surface water recharging the aquifer.
24               Is that a fair assessment?
25          A.   Yes.  The idea of the conversions is to
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 1   replace groundwater withdrawals with surface-water
 2   supplies.  And so the one aspect of the benefit is to
 3   the -- is the reduction in the withdrawal of
 4   groundwater, and the second is the introduction by
 5   incidental recharge of surface water to the aquifer.
 6          Q.   Thank you.  That's helpful.
 7               Next if you could turn to Exhibit 1025.
 8   You'll recognize this as the table that Ms. Sukow
 9   prepared on behalf of the Department reflecting the
10   results of her model calculations of conversions and
11   CREP and recharge.
12               Do you recognize that table as such?
13          A.   Yes, I do.
14          Q.   Just focusing on the conversions portion,
15   which are the first two columns, you testified that you
16   have not run the model yourself to calculate
17   conversions and the predicted benefit to the Curren
18   Tunnel for the years 2011 through '13; is that right?
19          A.   For the Curren Tunnel, that's correct.
20          Q.   Do you have any reason to dispute the
21   calculations shown in this table?  And what I'm
22   referring to specifically are the conversion
23   calculations for IGWA and Southwest in the years 2011,
24   '12, and '13.
25          A.   I don't have any reason to dispute them.
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 1          Q.   One of the things that Ms. Sukow explained,
 2   and Ms. Yenter as well, is the Department calculates
 3   conversions after the fact.  They measure the amount of
 4   surface water that's delivered to the conversion acres,
 5   and then they plug that into the model to determine the
 6   benefit to, in this case, the Rangen Spring cell in the
 7   Curren Tunnel.
 8               If the Director were to want to predict the
 9   effect of conversions prospectively -- for example, if
10   he were trying to find out what type of benefit Rangen
11   could be expected to receive in 2014 for conversions
12   that are going to happen this summer -- do you have any
13   suggestions as to how he might do that?
14          A.   Since these are relatively stable from year
15   to year, you might assume that next year will be the
16   average of the preceding three or something along that
17   line.
18          Q.   And in your view, is it reasonable for the
19   Director to carry forward an average, a three-year
20   moving average or something of that nature of past
21   conversions to predict future benefit to Rangen for
22   conversions that may happen in the near future?
23          A.   I think it would be, otherwise you have to
24   make some assumptions about the climate next year and a
25   variety of things like that.  So you could potentially
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 1   model it.  But you have to make a lot of assumptions.
 2   In order to get to the quick answer I think a moving
 3   average would be a reasonable thing to do.
 4          Q.   Now, isn't it likely that that moving
 5   average -- for example, the Director used a three-year
 6   moving average to predict the likely conversion benefit
 7   for 2014 -- that it's likely that the actual benefit
 8   from conversions may be somewhat higher or somewhat
 9   lower, even though it's close?
10          A.   By the time 2014 is over?
11          Q.   Yeah.
12          A.   Yeah.  It probably wouldn't be exactly what
13   the estimate was.  It hardly ever is.
14          Q.   In the long term wouldn't those overages
15   and underages kind of even out as conversions fluctuate
16   from year to year if you continued to use this type of
17   process you mentioned, the three-year moving average,
18   wouldn't that account for those in the long term?
19          MR. MAY:  Objection.  Lack of foundation.
20          THE HEARING OFFICER:  Overruled.
21          THE WITNESS:  I think it would.  You know,
22   assuming the same projects keep participating, I think
23   you'd end up with something close to the average.
24          Q.   (BY MR. TJ BUDGE):  Okay.  Thank you.  I
25   don't have any further questions regarding conversions.
0422
 1   But I do want to turn to the next mitigation proposal
 2   in IGWA's mitigation plan, which -- and that, again, is
 3   Exhibit 1000.  That's labeled "Voluntary dry-ups."
 4               And there's been prior testimony that
 5   there's the what we've referred to as the CREP program
 6   and some other programs where groundwater irrigators
 7   ceased irrigating their land altogether, so they not
 8   only stop using groundwater, but they also don't
 9   irrigate it with surface water.
10               Are you familiar with the dry-ups
11   undertaken by groundwater users?
12          A.   Yes, I am.
13          Q.   How so?
14          A.   Again, from my involvement with IGWA for
15   the last 15 years, as part of the early discussions
16   about trying to set up such a program.
17          Q.   And if you'd please turn to Exhibit 1039.
18   Dr. Brendecke, this document is titled "Idaho's
19   Conservation Reserve Enhancement Program."
20               Is CREP an acronym for Conservation Reserve
21   Enhancement Program?
22          A.   Yes.
23          Q.   And I believe that you provided this
24   document.
25               Are you familiar with this document?
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 1          A.   Yes.  The NRCS, Soil and Water Conservation
 2   Commission put out an annual summary of the CREP
 3   program, and have for some years.  This is the most
 4   recent one I have.  They all look more or less the
 5   same.
 6          Q.   Did you obtain this from the NRCS?
 7          A.   I obtained -- and I'm trying to think of
 8   the fellow's name that I got it from.  I want to say
 9   Chuck Pencer or Chuck Peltser.  And I'm not sure if
10   he's with the NRCS or with the Soil and Water
11   Conservation Commission.
12          Q.   Was he in Idaho?
13          A.   Yes.
14          MR. TJ BUDGE:  Garrick, my records reflect that
15   Exhibit 1039 has been admitted into evidence.
16               Do you show that as well?
17          MR. BAXTER:  Yes, I do.
18          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, were you
19   here earlier this morning when Ms. Sukow was explaining
20   how ESPAM calculates the benefit to, for example, the
21   Rangen Spring cell from conversions and recharge and
22   dry-ups?
23          A.   Yes.
24          Q.   My understanding of her testimony -- and
25   I'll use -- since we're talking about dry-ups or CREP,
0424
 1   as an example, is that the model can have data input
 2   into it to reflect the hydrologic change in a
 3   particular model cell.  For example, if land within a
 4   certain model cell is dried up, the effect of those
 5   lesser withdrawals in that model cell can be input into
 6   the model.  And then the model can be run to determine
 7   the effect on a spring cell or a river reach resulting
 8   from the hydrologic change in the model cell that we
 9   began with.
10               Is that a fair characterization of how the
11   model predicts the benefit from conversions and CREP
12   and recharge?
13          A.   Yes.  I think these are all run with a
14   superposition version of the model.  So the change in
15   stress is put into that superposition, and you get the
16   change in performance at whatever other cell you are
17   interested in, in this case the drain cell that
18   contains Rangen.
19          Q.   Explain what you mean by a superposition
20   version of the model.
21          A.   Superposition is a formulation of the model
22   that allows you to calculate changes without having to
23   make two model runs, a before and after change.
24          Q.   And so you don't dispute, then, the
25   procedure that Ms. Sukow undertook to calculate the
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 1   benefits to the Curren Tunnel from conversions and CREP
 2   and recharge?
 3          A.   Well, there may be a caveat on the
 4   recharge, because there wasn't any recharge calculation
 5   for IGWA.  But I generally don't have any dispute with
 6   that.  That's the way we've been doing it for a number
 7   of years.
 8          Q.   Have you at times in the past done your own
 9   model run to verify the Department's model calculations
10   for mitigation activities of this type?
11          A.   Yes.
12          Q.   And have you found that the -- the
13   Department's calculations are the same or very close to
14   your own --
15          A.   Yes.
16          Q.   -- model runs?
17               So then are you -- in the past or today
18   you've been comfortable that the Department's model
19   runs have been accurate?
20          A.   Yes.
21          Q.   We talked a moment ago about conversions
22   being calculated after the fact.  My understanding is
23   that the effect of CREP or dry-ups is also calculated
24   after the fact by the Department in terms of their
25   model run.
0426
 1               Is that your understanding as well?
 2          A.   Yes.
 3          Q.   You mentioned that if the Director were to
 4   try to reasonably project the effect of CREP enrollment
 5   or other dry-ups on Rangen prospectively -- for
 6   example, in 2014 -- that one reasonable way to do that
 7   for conversions would be to take a three-year moving
 8   average and project that forward.
 9               Do you believe that that would also be a
10   reasonable approach for calculating benefits from
11   dry-ups?
12          A.   Yes, I think it would be a reasonable --
13   reasonable approach.
14          Q.   You mentioned that the conversion acres had
15   been relatively steady.
16               Do you know whether CREP enrollment has
17   been steady or volatile, or whether it has been steady
18   like the conversions?
19          A.   It's been pretty steady, especially over
20   the last four or five years.  There's always a few
21   acres here coming in and a few acres there going out.
22   But by and large, it's pretty stable at this point.
23          Q.   Okay.  Let's turn now to the next item in
24   the mitigation plan which deals with recharge.
25               Are you familiar with recharge activities
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 1   that groundwater users have been involved with in the
 2   past?
 3          A.   Yes.
 4          Q.   How so?
 5          A.   Again, my relationship with the groundwater
 6   users over the last 15 years, I've been consulted on a
 7   variety of things and stayed pretty much in touch with
 8   what's going on.
 9          Q.   Have you done model runs yourself to try to
10   calculate the effects of recharge activities pumpers
11   have undertaken in the past?
12          A.   I have.
13          Q.   You mentioned potential concern with the
14   recharge calculations in Exhibit 1025, which is the
15   Department's model results.  Please turn open to that
16   exhibit.  Yeah, that's 1025.
17               You'll see that the Department did provide
18   credit for recharge undertaken by Southwest Irrigation
19   District.  My understanding from Ms. Sukow's testimony
20   is that this does not include any credit for recharge
21   performed by the Water Resource Board or for recharge
22   that may have occurred at the Sandy Ponds.
23               Have you looked at the recharge performed
24   by the Water Resource Board in recent years?
25          A.   Yes, I did.  And I have a table that sort
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 1   of summarizes that activity, I think, as an exhibit.
 2          Q.   I believe that's Exhibit 1091.
 3          A.   Okay.
 4          Q.   Is this the table you're referring to?
 5          A.   Well, I had another one that broke it out a
 6   little more distinctly between the Water Resource Board
 7   and IGWA.  But that's probably in the spreadsheet, all
 8   managed recharge 2007 to 2011.
 9          Q.   I believe that's Exhibit 1093 you're
10   referring to.
11          A.   Yes.
12          Q.   We'll pull that up on the screen.  In the
13   exhibit binder is just a screenshot of the first page
14   of this spreadsheet.
15               Is this the spreadsheet you're referring
16   to?
17          A.   Yes.
18          Q.   And what does this show?
19          A.   This shows the annual amounts of water
20   recharged at different locations, between 2007 and
21   2011.  And the recharge undertaken by the Water
22   Resource Board is in black font, and the recharge taken
23   by other entities is in the red font.  This is a table
24   prepared by Mr. Quinn, the Department.
25               And, for example, you can see there in the
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 1   very first couple of columns in 2007 and 2008 there was
 2   no recharge run into the Aberdeen-Springfield Canal
 3   Company.  In 2009 there was 18,563 acre-feet of
 4   recharge run into American -- or Aberdeen-Springfield.
 5   In 2011 -- or that was by the Board.  And in 2011 there
 6   was 15,213 acre-feet run into Aberdeen-Springfield by
 7   the Board and 9,351 run in by others.
 8          Q.   Do you know who does the other recharge
 9   besides the Board?
10          A.   There have been two entities that have done
11   it.  IGWA has done it in the past, and there was a
12   group of water users in the Upper Snake Basin -- I
13   forget the name of it exactly, Upper Snake Recharge
14   Coalition or something along that line.  They did some
15   recharge, I think, in 2011.  And most of that is in --
16   most of that recharge activity of theirs went into
17   canal systems above Milner.
18          Q.   Okay.  If you look --
19          A.   Above American Falls.
20          Q.   If you look under North Side Canal system,
21   there was a number of -- quite a bit of recharge done
22   between 2007 and 2009 by others.
23               Do you know who performed that recharge?
24          A.   That was -- that was IGWA recharge.
25          Q.   Okay.  Now -- and so the record's clear,
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 1   you explained that this spreadsheet came from the
 2   Department?
 3          A.   Yes.
 4          MR. TJ BUDGE:  I'd offer Exhibit 1093 into
 5   evidence.
 6          THE HEARING OFFICER:  Mr. May?
 7          MR. MAY:  Can I ask a couple of questions in aid
 8   of an objection?
 9          THE HEARING OFFICER:  Yes.
10   
11                    VOIR DIRE EXAMINATION
12   BY MR. MAY:
13          Q.   Dr. Brendecke, do you have any knowledge of
14   where the data came from to create this table?
15          A.   The table was prepared by -- his last name
16   is Quinn -- and I'm at a loss for his first name right
17   now -- at the Department, who I believe is the recharge
18   manager.  And I'd have to -- I'd have to ask him where
19   the individual records came from.
20          Q.   Okay.  And are you aware of any records or
21   is there any indication on this table that would allow
22   us to determine who did the recharge that's noted in
23   red?
24          A.   Not on this -- not on this particular
25   table, no.  But I know that the Upper Snake folks did
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 1   their recharge activity in 2011, and IGWA did its in
 2   the earlier years.  And IGWA's all went into the North
 3   Side system.
 4          Q.   Do you know whether today IGWA is leasing
 5   any water to provide recharge?
 6          A.   I don't -- I don't think they've done that
 7   for a couple of years.
 8          MR. MAY:  Director, my objection would be just
 9   on the basis of relevance.  They're no longer
10   performing this recharge.  They don't have the water to
11   lease.  They haven't leased the water.
12          THE HEARING OFFICER:  Overruled.
13               But I will point out, based on Mr. May's
14   examination of Dr. Brendecke, that the information may
15   not have significant value if it can't break out what
16   private entities, if any, were conducting recharge if
17   it's all lumped together as "Other."  So it has limited
18   value.  But I'll receive --
19               Oh, Mr. Lemmon, any objection?
20          MR. LEMMON:  I would just have one question.
21   
22                    VOIR DIRE EXAMINATION
23   BY MR. LEMMON:
24          Q.   Do you know whether the water that was
25   recharged in the red on this chart was from the Water
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 1   Board's water right, or was it leased water bank water?
 2          A.   The numbers in black are the Water Board's
 3   recharge numbers.  And the ones in red are from the two
 4   other entities that I spoke about.
 5          Q.   But do you know if they were recharge from
 6   the Board's water right or -- what source -- in other
 7   words, what water right were those recharged -- was the
 8   source for those recharged waters?
 9          A.   I believe it was the Board's water right
10   that supplies the Board's recharge.
11          MS. LEMMON:  Okay.  No other questions.
12          THE HEARING OFFICER:  Okay.  I'll receive the
13   document into evidence with the previous
14   qualifications.
15               (Exhibit 1093 received.)
16          THE HEARING OFFICER:  Mr. Budge.
17   
18                CONTINUED DIRECT EXAMINATION
19   BY MR. TJ BUDGE:
20          Q.   Dr. Brendecke, just to clarify, the Board's
21   water was used on all of the recharge shown in black
22   text.
23               Was the Board's water also used in the
24   recharge shown in the red text?
25          A.   I don't believe the Board's water was used
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 1   in the red text numbers.
 2          Q.   Have you attempted to determine how much of
 3   this recharge occurred within the Great Rift trim line?
 4          A.   It would be that occurring under AFRD 2;
 5   Big Wood Canal Company, the BWCC; and North Side Canal
 6   Company.
 7          Q.   And if you'll turn back to Exhibit 1091.
 8          A.   I'm sorry.  There's some Southwest.  The
 9   column way over on the right, Southwest, I neglected.
10          Q.   Thank you.
11               If you'll turn to Exhibit 1091.
12               Is this just, then, a derivative of that
13   prior chart that is limited to recharge within those
14   canal companies you've mentioned, American Falls No. 2,
15   Big Wood, North Side, and Southwest being those canals
16   within the Great Rift trim line?
17          A.   Yes.
18          Q.   And you'll see at the bottom --
19          A.   I realize there's an omission on this
20   exhibit.  If we could go back to the other one for a
21   second --
22          Q.   Sure.
23          A.   -- the one that was just up.
24          Q.   We'll turn back to 1093.
25          A.   This -- I neglected to put the 2007 and
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 1   2008 activities that are shown under North Side Canal
 2   Company --
 3          Q.   Okay.
 4          A.   -- on Exhibit 1091.
 5          Q.   Okay.  So if we look at -- so the record's
 6   clear, Exhibit 1093 shows that recharge occurred in
 7   2007, 2008 for North Side Canal Company, 27,360
 8   acre-feet in 2007 and 1,205 acre-feet in 2008.  And if
 9   we turn back to Exhibit 1091, those recharge figures
10   have been omitted from this table.
11               And that's the error you're referring to?
12          A.   Yes.
13          Q.   Okay.  As we look at 1091, it has a
14   notation on the bottom that identifies the spreadsheets
15   from which this data came from.  I believe these
16   spreadsheets are contained in evidence here.  The first
17   one would be 1090.
18               Do you see that?
19          A.   The all managed recharge is 1093.
20          Q.   Okay.  I see.  So the source "All managed
21   recharge 2007 to 2011," that is Exhibit 1093.
22               Which spreadsheet is 1090?
23          A.   1090 is -- 1090 is the 2013 cfs curve.
24          Q.   And then 1092?
25          A.   1092 would be the 2012 cfs curve.
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 1          Q.   Okay.  So Exhibit 1091 was derived from the
 2   data in 1090, 1092, and 1093; is that right?
 3          A.   That's correct.
 4          Q.   And the spreadsheets in 1090 and 1092, are
 5   those also Department of Water Resources data sources?
 6          A.   Yes.  All three of the spreadsheets were
 7   provided by Mr. Quinn.
 8          MR. TJ BUDGE:  Okay.  I would offer
 9   Exhibits 1090 through 1092 -- oh, excuse me, 1090,
10   1091, 1092, and 1094.
11          MR. MAY:  I guess --
12          THE HEARING OFFICER:  Mr. May?
13          MR. MAY:  I guess I would object at this point
14   based on lack of foundation.  I don't think we've seen
15   1090 or 1092 or had a description of what they are or
16   how they relate to 1091.
17               And from what we've seen of 1093, I'm not
18   sure that I'm following how this provided the data from
19   this.  So I guess lack of foundation at this point.  I
20   don't really understand what's going on.
21          THE HEARING OFFICER:  Mr. Budge, I agree.  I
22   look at these, and Dr. Brendecke has referred to them
23   as curves, at least that's what --
24          MR. TJ BUDGE:  That would be fine.  I could ask
25   a few more questions.
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 1          THE HEARING OFFICER:  Yeah, thank you.
 2          MR. TJ BUDGE:  Justin, will you pull up the
 3   spreadsheet marked Exhibit 1090.
 4          Q.   Dr. Brendecke, we have 1090 projected on
 5   the screen.  You've testified that this came from
 6   Mr. Quinn, who's a Department employee, who is or was
 7   in charge of keeping track of recharge activities.
 8               Can you explain the data contained in this
 9   spreadsheet.
10          A.   The spreadsheet is organized so that the
11   columns down the left are the days of the year,
12   starting with January 1st, and across the top are the
13   different canal systems and facilities into which
14   recharge water was placed.  And it's a daily record of
15   that -- those recharge deliveries.
16               And the first -- the first tab in the
17   spreadsheet is just the data for all of these different
18   facilities.  And then the second tab is a plot of what
19   that data looks like.
20          Q.   Okay.  Justin, could you pull up the
21   second --
22          A.   And I think -- I can only presume that's
23   why he named it "curve."
24          MR. MAY:  Pull up the plot?
25          MR. TJ BUDGE:  Yeah, the plot.
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 1          Q.   (BY MR. TJ BUDGE):  So what does this --
 2   can you explain what's shown on this tab, the "Plot"
 3   tab.
 4          A.   Well, it's just the daily -- the daily
 5   records that were in the spreadsheet.
 6          MR. TJ BUDGE:  Justin, please flip back to the
 7   "Data" tab and scroll down.
 8          MR. MAY:  To where?
 9          MR. TJ BUDGE:  To the bottom.  See if there's a
10   summation.
11          THE WITNESS:  You may have to scroll over as
12   well.  I mean you're only seeing a corner of it.
13          Q.   (BY MR. TJ BUDGE):  So, Dr. Brendecke, it
14   appears that there's a column for each of the canal
15   companies that are listed on Exhibit 1093.
16          A.   Yes.
17          Q.   This spreadsheet does not appear to contain
18   all of the recharge data that's shown on 1093, or am I
19   simply not --
20          A.   Well, I'm just wondering if it's being
21   missed because of the way the screen is divided here.
22          Q.   Justin, let's look at 1092, see if there's
23   any difference there.
24               Dr. Brendecke, we're going to plug 1092,
25   which is the 2012 recharge spreadsheet.  What's up on
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 1   the screen right now --
 2          A.   We were looking at the 2013 before?
 3          Q.   Yes.  Yes.
 4          A.   Well, yeah, if you look on Exhibit 1091,
 5   you'll see there was only 300 acre-feet in 2013.
 6          Q.   Oh, I see.  Okay.  So --
 7          A.   So maybe these are -- maybe these are --
 8   maybe my previous reference had the numbers transposed.
 9   I can't remember.  I thought previously we were looking
10   at 2012, but we were looking at 2013.
11          MR. TJ BUDGE:  Okay.  So, Justin, if we could go
12   back to -- and I apologize for jumping around -- 1090.
13   And scroll to the left a little bit.  And then scroll
14   down.  There's some recharge data in there.
15          MR. MAY:  Somewhere.
16          THE WITNESS:  Well, it all happened --
17          Q.   (BY MR. TJ BUDGE):  Okay.  Dr. Brendecke,
18   there wasn't much recharge that occurred last year
19   apparently.
20          A.   Yeah.
21          Q.   And my understanding --
22          A.   This says "2012" at the top, but it's 2013.
23   Must be 2013.  We just misnumbered these somehow.
24          Q.   The screenshot that we have in the exhibits
25   is labeled "2013 curve."  That's what I've got for
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 1   1090.
 2               Is this 1090?
 3          MR. MAY:  That's what it says.  I'm just pulling
 4   it off of the data you gave me on that thumb drive.
 5          THE WITNESS:  Well, the screenshot that is
 6   Exhibit 1090, if you look in the upper left-hand corner
 7   of the spreadsheet -- of the screenshot, it says
 8   "2013 cfs curve."  And there are -- there's an image --
 9   an inset of the chart and the table that has the small
10   amount of recharge that occurred shown on what is
11   marked as Exhibit 1090.
12          Q.   (BY MR. TJ BUDGE):  Okay.  So let me just
13   see if we can cut to the chase.
14               Am I correct in understanding that the
15   Department inputs on these spreadsheets we've got in
16   front of us, Exhibit 1090, the amount of recharge that
17   is performed in each of these canal systems throughout
18   the year on a daily basis, and that data has been
19   summarized in Exhibit 1093?
20          A.   Yes.
21          Q.   And then you've pulled out from 1093 the
22   portion that occurs within the Great Rift trim line?
23          A.   Well, 1093 only went through 2011.
24          Q.   I see.
25          A.   So the 2012 and 2013 recharge comes from
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 1   these other spreadsheets.  And it looks like this image
 2   is mislabeled.  1090 should be 2013 cfs curve.
 3          MR. TJ BUDGE:  Well, Garrick --
 4          THE WITNESS:  I don't know how that happened.
 5          MR. TJ BUDGE:  Garrick, do you have the thumb
 6   drive that has our electronic exhibits on it?
 7          MR. BAXTER:  I gave it to Debbie.  I can go get
 8   it if we need it.
 9          MR. TJ BUDGE:  Would you just check.  In my
10   exhibit binder, and the one before the witness,
11   Exhibit 1090 is labeled the 2013 curve.  And
12   Exhibit 1092 is the 2012 curve.  We just need to
13   confirm that we've got the correct spreadsheets in the
14   record.
15               Director, with that explanation that the
16   data shown in Exhibit 1091 is derived from the
17   Department's recharge data for the years 2007 and 2011,
18   those four years come from Exhibit 1093, and then for
19   the years 2012 and 2013 that data comes from the
20   Department's spreadsheets identified as Exhibits 1090
21   and 1092.
22          THE HEARING OFFICER:  Mr. May.
23          MR. MAY:  Can I ask a few more questions?  I'm
24   still very confused.
25          THE HEARING OFFICER:  Yes.
0441
 1                    VOIR DIRE EXAMINATION
 2   BY MR. MAY:
 3          Q.   Just glancing at what we've got on the
 4   screen here, Dr. Brendecke --
 5          A.   Now, this is 2013.
 6          Q.   Exhibit 1090, I'm assuming it's for 2013.
 7          A.   Right.
 8          Q.   The only thing that I show here -- and
 9   maybe we can scroll around a little bit, though -- are
10   some numbers under AFRD No. 2; correct?
11          A.   Yes.
12          Q.   Okay.  And so we look at AFRD No. 2 on --
13   I'm assuming American Falls is AFRD No. 2.
14          A.   Right.
15          Q.   For 2013 it was zero.
16          A.   Right.
17          Q.   I didn't see any other numbers --
18          A.   Well, go back to the other spreadsheet.
19          Q.   1090; right?
20          A.   And scroll to the right.  There's
21   Southwest.  That adds up to 300.
22          Q.   So what you're counting on there are these
23   300 cfs?
24          A.   And I just missed those couple thousand
25   acre-feet over there in AFRD.
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 1          Q.   Is there anything on this spreadsheet that
 2   indicates who was doing this recharge?
 3          A.   This was all Water Resource Board.
 4          Q.   So all of the 2013 was Water Resource
 5   Board, not IGWA?
 6          A.   Yes.
 7          Q.   Did you say that -- which one is -- which
 8   one is 2012?
 9          MR. TJ BUDGE:  1092.
10          MR. MAY:  1092.
11          Q.   And on -- okay.  So if we look at
12   Exhibit 1092, it says, "2012 ESPA recharge."
13               Is there any indication on this spreadsheet
14   as to which was IGWA recharge and which was Idaho Water
15   Resource Board?
16          A.   IGWA didn't do any recharge in 2012.
17          Q.   So all of the recharge shown in 2012 also
18   was done by the Water Resource Board?
19          A.   It may be that some of the Southwest was
20   done by them.
21          Q.   Okay.  But to the extent that we're talking
22   about IGWA, IGWA did not do any in 2012?
23          A.   That's correct.
24          Q.   So in 2012 and 2013, the numbers that
25   you've got on Exhibit 1091, none of those -- none of
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 1   that recharge was done by IGWA?
 2          A.   That's correct.
 3          Q.   And to the extent --
 4          A.   Now, IGWA may have participated in funding
 5   some of it.
 6          Q.   And as we go earlier, I recall looking at
 7   1093, that there was at least some breakout between
 8   Idaho Water Resource Board and others.
 9               How much of the recharge that's shown on
10   here for 2011 and earlier was done by the Idaho Water
11   Resource Board?
12          A.   In 2011 it looks like all of the recharge
13   in this table, that's in this table, which is within
14   the trim line, was done by the Water Resource Board.
15          Q.   In 2011?
16          A.   Yes.
17          Q.   And how about in 2010?
18          A.   In 2010 it looks like -- it looks like in
19   2010 it was all Water Resource Board.
20          Q.   Okay.  And how about 2009?
21          A.   2009, it looks like about 13,700 of the --
22   IGWA did 13,700.  This got left out too.  IGWA did
23   13,700 of -- acre-feet of recharge on the North Side
24   Canal system in 2009.  And what's on here is only that
25   number that was done by the Board.
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 1               So instead of 6500 it should say something
 2   more like 20,000, of which roughly two-thirds was IGWA.
 3          MR. MAY:  Director, I would object to all of
 4   these exhibits on the basis both of foundation as well
 5   as relevance.
 6          THE HEARING OFFICER:  I'll overrule the
 7   objection.  But again, my statement is the same as it
 8   was before.  It's difficult for me, through these
 9   exhibits, to determine -- other than Board recharge, as
10   I look at 1093 -- who was actually conducting the other
11   recharge.  So I think it has a lesser value or
12   diminished value as a result.  So it goes to the weight
13   of the worth of the exhibit, Mr. May.  So it's --
14          MR. MAY:  And then, Director, we --
15          THE HEARING OFFICER:  Do you have any
16   objections, Mr. Lemmon?
17          MR. LEMMON:  I would just have a question.
18   
19                    VOIR DIRE EXAMINATION
20   BY MR. LEMMON:
21          Q.   And that would be on the 2009 IGWA recharge
22   that you just suggested happened.
23               Would you know which site that was
24   recharged to, where that credit came from?  Might that
25   have been from the recharge at the Sandy Pond?
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 1          A.   I can't tell you what part of this went
 2   into the Sandy Pond in 2009.  This would have been the
 3   diversion at Milner for recharge.  And it would have
 4   been distributed through the canal system into recharge
 5   facilities potentially or may have all been done at --
 6   there's a recharge at Lake Walcott -- or not Lake
 7   Walcott.
 8          Q.   Wilson Lake?
 9          A.   Wilson Lake, yes, also.  So this is just a
10   measure of what was diverted at Milner for recharge.
11   This would be rental water.
12          Q.   So those figures would have been provided
13   by North Side Canal Company?
14          A.   Potentially provided to Mr. Quinn by North
15   Side.
16          MS. LEMMON:  Okay.  That's all the questions I
17   have for now.
18          THE HEARING OFFICER:  Okay.  The documents are
19   received into evidence, with the qualification
20   regarding the weight of the exhibit and its worth.
21          MR. HAEMMERLE:  Director, was that 1090 through
22   1094?
23          THE HEARING OFFICER:  Yes.  Sorry.
24          MR. HAEMMERLE:  Thank you.
25               (Exhibits 1090-1092 and 1094 received.)
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 1          MR. TJ BUDGE:  Director, we freely acknowledge
 2   that we don't have an exhibit specifying who
 3   contributed what.  That's not due to a lack of effort.
 4   The Water Resource Board keeps all of that data.
 5               You'll recall we did put into evidence one
 6   transmittal letter we were able to obtain conveying
 7   money to the Water Board.  But unfortunately,
 8   Mr. Quinn, who kept all this data, we understand is no
 9   longer either working there or in charge of this
10   program.  And the Water Board, in the time constraints
11   for this hearing, was unable to provide an accounting
12   of the exact recharge done by private contributor.
13               So we understand the concern, and it's one
14   we share.  And it's -- you know, we would have loved to
15   have that exhibit prepared, but that's not one that was
16   available within this time constraint.
17          THE HEARING OFFICER:  Okay.
18          MR. MAY:  I would object to the statement, I
19   guess, as I question the standard.
20   
21                CONTINUED DIRECT EXAMINATION
22   BY MR. TJ BUDGE:
23          Q.   Dr. Brendecke, recognizing --
24          THE HEARING OFFICER:  Well, I'll let it in.
25               Go ahead.
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 1          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke,
 2   recognizing that we aren't able to pinpoint who
 3   contributed to each recharge project, have you made an
 4   attempt just to take the recharges performed on a whole
 5   and determine whether it had any material impact on
 6   flows at Rangen?
 7          A.   Yes.
 8          Q.   And if you'll turn to Exhibit 1095.
 9          A.   It's not in this folder.
10          Q.   I'm going to hand you a looseleaf copy.
11   This exhibit was printed after that binder was put
12   together.  It just didn't make it into the binder.
13               Director, I'll give you a copy as well.
14          THE HEARING OFFICER:  Thank you.
15               (Exhibit 1095 marked.)
16          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, do you
17   recognize this document?
18          A.   Yes.
19          Q.   Is this a document you created?
20          A.   Yes.
21          Q.   I see it's labeled "Estimated benefit to
22   Curren Tunnel for mitigation activities."  And the top
23   section of it, anyways, relates to recharge through
24   what's identified American Falls, Big Wood, North Side,
25   and Southwest.
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 1               Are those referring to the canal companies
 2   we've been discussing:  American Falls Reservoir
 3   District No. 2, Big Wood Canal Company, North Side
 4   Canal Company, and then Southwest Irrigation District?
 5          A.   Yes.
 6          Q.   And what do these figures for recharge for
 7   the years 2005 to 2013, what do those figures show and
 8   where did they come from?
 9          A.   These are meant to be a very
10   reconnaissance-level estimate, mainly to just get sort
11   of an order of magnitude idea of what the potential
12   benefits might be at Rangen from all of the recharge
13   activities that have gone on.
14          Q.   And --
15          A.   And the -- okay.  Go ahead.
16          Q.   I apologize.  These were generated by
17   running the Eastern Snake Plain Aquifer model?
18          A.   Yes.  Well, actually, we used the
19   steady-state response functions from the ESPAM-2.1.
20          Q.   Okay.  And do these figures reflect the
21   total modeled benefit to the Rangen cell, or the
22   63 percent portion that's attributed to the Curren
23   Tunnel?
24          A.   These would reflect the 63 percent portion.
25          Q.   You explained that this was kind of a
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 1   reconnaissance-level evaluation.
 2               Could you elaborate on that.
 3          A.   Well, to get a precise evaluation of the
 4   benefit of any particular recharge activity requires
 5   knowing exactly how much water was put into which model
 6   cell and in which month.  And then we could actually
 7   run the model and determine what the benefit is.
 8               This is a very gross estimate, just based
 9   on the total recharge diversions from Milner
10   distributed over the canal systems --
11          Q.   Okay.
12          A.   -- and then calculated on a steady-state
13   basis.
14          Q.   Is there a reason you didn't do the final
15   or complete model run that you just referred to could
16   be done?
17          A.   Just there was not time.
18          Q.   If the Department -- if Department
19   personnel were to take the recharge data from the
20   spreadsheets that we've just admitted into evidence,
21   could they perform a model run to more accurately
22   calculate the effects on the Curren Tunnel?
23          A.   Yes.
24          Q.   Okay.  Let's shift gears just a little bit.
25   You also mentioned that -- or pointed out that
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 1   Ms. Sukow's calculation of mitigation activities did
 2   not include recharge through the Sandy Pond.  And,
 3   Dr. Brendecke, you were here during prior testimony
 4   about recharge occurring through the Sandy Pond.
 5               Do you have any reason to believe from your
 6   evaluation of IGWA's mitigation plan that recharge is
 7   occurring through the Sandy Ponds?
 8          A.   Yeah, I believe that there is recharge that
 9   occurs there.
10          Q.   What leads you to that belief?
11          A.   The magnitude of the discharges into the
12   Sandy Ponds.
13          Q.   Have you reviewed the North Side --
14          A.   I visited the Sandy Ponds myself.
15          Q.   Okay.  You've seen them in person?
16          A.   Yes.
17          Q.   Have you reviewed the North Side Canal
18   Company data of discharges into the Sandy Ponds?
19          A.   Yes.
20          Q.   Could you please turn to Exhibits 1032 and
21   1033.
22               Director, I'll note that Exhibit 1022 is --
23   was a deposition exhibit in Mr. Hansten's deposition,
24   as was Exhibit 1033.  They've been admitted into the
25   record by stipulation and reflect the North Side Canal
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 1   Company diversions to the Sandy Pond.
 2               Dr. Brendecke, have you reviewed these
 3   exhibits?
 4          A.   Yes.
 5          MR. MAY:  Can I interrupt just for a second, TJ.
 6   I think you said 1032 the first time and 1022 the
 7   second time, unless I misheard.
 8          MR. TJ BUDGE:  Yeah.  We're referring to
 9   Exhibits 1032 and 1033.
10          Q.   Have you seen these documents?
11          A.   Yes.
12          Q.   And you understand that these reflect North
13   Side diversions into the Sandy Ponds?
14          A.   Yes.
15          Q.   And you mentioned that this diversion data
16   leads you to believe there's recharge occurring in
17   those ponds.
18               Could you elaborate upon that.
19          A.   Well, if you look at just, for example, the
20   first table in Table 1 in 1032, you'll see that there
21   are many days when the average flow into the ponds is
22   in the neighborhood of 30 to 40 cfs.
23               And we have heard testimony that diversions
24   from the Sandy Pipeline are maybe on the order of 6 to
25   8 cfs, that there's little or no spill from the Sandy
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 1   Ponds into the old wasteway down into the river.  So
 2   the rest of this water has to either evaporate or go
 3   into the ground.
 4          Q.   Have you attempted to determine whether
 5   recharge that occurs in the Sandy Ponds would have any
 6   impact on the flows at Rangen?
 7          A.   Yes.  Again, I did -- again, it is meant to
 8   be an order of magnitude estimate.  I just put these
 9   Sandy Pond deliveries into the same analysis, as for
10   these other recharge activities, and calculated the
11   benefit to the Curren Tunnel.
12          Q.   Okay.  It looks like you're looking at
13   Exhibit 1095.
14          A.   Yes.
15          Q.   And there is a portion of that exhibit that
16   says "Sandy Ponds."  And it's got figures for 2005
17   through 2013.
18               So explain again what these figures
19   represent.
20          A.   These would be the steady-state flow
21   increases at the Curren Tunnel from the recharge
22   amounts that -- the deliveries that occurred into the
23   Sandy Pond without regard to other diversions and
24   deliveries from the Sandy Pond.
25          Q.   So were these gleaned, then, from taking
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 1   the North Side Canal Company diversions to the Sandy
 2   Pond and then treating those as how to present a
 3   recharge in the ponds?
 4          A.   Yes.  I just assumed they all became
 5   recharge.  I was just trying to get a rough idea --
 6          Q.   Okay.  And --
 7          A.   -- if it's a negligible number or not.
 8          Q.   And what would the Department need to do to
 9   have an accurate calculation or a more accurate
10   calculation of the effects of recharge in the Sandy
11   Ponds on the Curren Tunnel?
12          A.   They'd have to account for the deliveries
13   from the Sandy Ponds and evaporation from the Sandy
14   Ponds.  Those are the other two ways water can get out,
15   besides seeping into the aquifer.
16          MR. TJ BUDGE:  Okay.  I would offer Exhibit 1095
17   into evidence.
18          THE HEARING OFFICER:  Mr. May.
19          MR. MAY:  I would object on the basis of
20   foundation.  Also relevance, but foundation.  There's
21   simply no -- there's no foundation that's been laid as
22   to where the numbers came from, for instance, in that
23   upper portion of the table.
24               And I guess maybe -- can I ask a couple of
25   questions in aid of an objection as well?
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 1          THE HEARING OFFICER:  Yes.
 2   
 3                    VOIR DIRE EXAMINATION
 4   BY MR. MAY:
 5          Q.   Dr. Brendecke, following up on something
 6   that Mr. Lemmon asked you earlier, you indicated that
 7   at least for a portion of the North Side deliveries
 8   that we were looking at at that previous exhibit you
 9   didn't know whether you could distinguish between those
10   North Side numbers and the Sandy Pond.
11               Is there duplication here between the Sandy
12   Pond and North Side?
13          A.   The numbers under "North Side" at the top
14   of the table are based on the headgate diversions of
15   recharge water at Milner.
16          Q.   So is this -- Dr. Brendecke, is this
17   incidental recharge of some kind, as opposed to
18   specific recharge?
19          A.   Which?
20          Q.   The numbers that you've got on
21   Exhibit 1095.
22          A.   No.  The numbers from the top part of the
23   table are all from managed recharge activities.
24          Q.   Okay.  And earlier in response to a
25   question from Mr. Lemmon, you had indicated that with
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 1   regard to some specific quantities of water, managed
 2   recharge that you were accounting for under North Side,
 3   Mr. Lemmon asked you whether or not those were the same
 4   water that went into the Sandy Pipeline.
 5               And so I'm wondering if you've got
 6   duplication potentially here between North Side and
 7   Sandy Ponds.
 8          A.   The -- well, it's given that the managed
 9   recharge by North Side is undertaken at a time when the
10   goal was to get all of it into the aquifer.  I'd be
11   surprised if any of those diversions showed up as waste
12   spills into the Sandy Pond.
13          Q.   But you don't know?
14          A.   But I can't say that it's completely
15   impossible.  I think it would be highly unlikely.
16          Q.   What is the relationship between the
17   numbers that you've got here across the top and the
18   table that we've previously looked at, which is
19   Exhibit, I believe, 1091, if any?
20          A.   1091 is the -- sort of the recharge inputs.
21   And this table is sort of the recharge outputs, if you
22   want to think of it that way.
23          Q.   So when we're looking at this table versus
24   1091 --
25          MR. TJ BUDGE:  Director, I need to interrupt.
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 1               This is a questioning in aid of an
 2   objection that certainly appears to be
 3   cross-examination of the witness.  If there's an
 4   objection to the foundation for Exhibit 1095, he can
 5   certainly inquire in that regard.  But it seems that
 6   we're into cross-examination here.
 7          MR. MAY:  Can I respond, Director, at all?
 8          THE HEARING OFFICER:  Sure.
 9          MR. MAY:  I guess I would just say, then, that
10   my basis is lack of foundation.  There's no showing
11   really as to how this was created, and there's been no
12   showing that this was related to IGWA.  It's not IGWA
13   water, based on the previous table that we looked at.
14          THE HEARING OFFICER:  Okay.  Give me just a
15   minute.
16               Okay.  Well, based on Dr. Brendecke's
17   testimony about the general nature of this estimated
18   benefit, lack of evidence about what technical rigor
19   went into this analysis, and in fact lack of individual
20   information about the individual components, and
21   particularly about Sandy Ponds, which essentially
22   assumes that all water in the Sandy Ponds was recharged
23   and describes a benefit for it, the value of this
24   exhibit is less than the confusion that it causes.
25               And I'll exclude this from evidence,
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 1   Mr. Budge.  I don't think it has any value.
 2          MR. TJ BUDGE:  Director, may I ask --
 3          THE HEARING OFFICER:  And I think it's
 4   misleading.  I think all of those things.  Okay.
 5          MR. TJ BUDGE:  May I ask a few more questions?
 6          THE HEARING OFFICER:  Of Mr. Brendecke?
 7          MR. TJ BUDGE:  Yeah.
 8          THE HEARING OFFICER:  Sure.
 9          MR. TJ BUDGE:  I'd like to make an offer of
10   proof.
11          THE HEARING OFFICER:  That would be fine.
12   
13                CONTINUED DIRECT EXAMINATION
14   BY MR. TJ BUDGE:
15          Q.   Dr. Brendecke, we've previously reviewed
16   Exhibits 1090, 1092, and 1094.  These were spreadsheets
17   that you obtained from the Department of Water
18   Resources or the Water Resource Board --
19          A.   Yes.
20          Q.   -- of the recharge activities accounted for
21   by the State.
22          A.   Yes.
23          Q.   As far as you know, does the State keep an
24   accurate accounting of the recharge activities that it
25   performs?
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 1          A.   I believe so, yes.
 2          Q.   Did you take the State's recharge data and
 3   run that through the model to determine the effect of
 4   recharge on flows at the Curren Tunnel?
 5          A.   Yes.
 6          Q.   And does Exhibit 1095, the top portion
 7   relating to recharge, does that reflect the modeled
 8   benefits to the Curren Tunnel, recognizing that time
 9   constraints prevented you from spatially identifying
10   each cell the recharge actually occurred?
11          MR. MAY:  Mr. Director, I'm assuming that my
12   previous objection still stands to this?
13          MR. TJ BUDGE:  Sure.  I'm making an offer of
14   proof.
15          MR. MAY:  Okay.
16          MR. TJ BUDGE:  And when I'm done, you can raise
17   your objection again.
18          THE HEARING OFFICER:  Sure, Mr. May.
19               Go ahead, Mr. Budge.
20          Q.   (BY MR. TJ BUDGE):  Does Exhibit 1095, the
21   top portion relating to recharge, does that reflect
22   your taking the State's recharge data, plugging it into
23   the model, and calculating the accrual to the Curren
24   Tunnel?
25          A.   Yes.
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 1          Q.   And you explained forthrightly that you did
 2   not have the data on each cell the recharge occurred,
 3   and so you were required to make an assumption that it
 4   was just spatially distributed equally; is that right?
 5          A.   I believe I said that, yes.  That's what I
 6   did.
 7          MR. TJ BUDGE:  Director, I'd initially offer the
 8   top portion of Exhibit 1095 as an accurate model
 9   calculation of the effects of recharge that has in fact
10   occurred on the Curren Tunnel.  I don't think there's
11   any confusion in what's happened.  And we've
12   acknowledged and not tried to hide the fact that we've
13   had to assume equal spatial distribution.
14          MR. MAY:  Director?
15          THE HEARING OFFICER:  Mr. May.
16          MR. MAY:  I would have the same basic objection.
17   I do have one further question, if I can, here as a
18   clarification.
19          THE HEARING OFFICER:  Okay.  One question.
20   
21                    VOIR DIRE EXAMINATION
22   BY MR. MAY:
23          Q.   Dr. Brendecke, you indicated in response to
24   a question from Mr. Budge just now that you had run the
25   numbers in the upper table through the model.  I
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 1   thought earlier you said that you were basing this upon
 2   response functions.
 3          A.   Yes.  I used the response functions for the
 4   steady-state model.  It would be the same result.
 5          MR. MAY:  I would renew my objection, Director.
 6          THE HEARING OFFICER:  Okay.  Mr. Budge, I'll
 7   revise my ruling.  I will accept the first portion of
 8   1095 into the record, but also state that because of
 9   the general nature of the model simulation that it --
10   the product has diminished both in the general way in
11   which the model was run, but also in the amalgamation
12   of all of the numbers together that were diverted.  It
13   has diminished value to me as a fact finder.  So I'll
14   accept the top numbers.  But I'll still reject the
15   bottom.
16               Now, if you want to pursue an offer of
17   proof relating to the Sandy Ponds, I'm willing to hear
18   it.
19          MR. TJ BUDGE:  Yes, I will do that, and I
20   appreciate that opportunity.  I will point out that
21   that -- well, I'll move on to the Sandy Ponds.
22          THE HEARING OFFICER:  Okay.
23               (Exhibit 1095 received.)
24   ///
25   ///
0461
 1                CONTINUED DIRECT EXAMINATION
 2   BY MR. TJ BUDGE:
 3          Q.   Before I get to the Sandy Ponds,
 4   Dr. Brendecke, you testified that because of the time
 5   constraints in the short time frame preparing for this
 6   hearing you were unable to perhaps do the perfect model
 7   analysis where you gathered the data for where the
 8   recharge occurred.
 9               Could the Department, as the keeper of this
10   data, do they have the data and the capability to run
11   the model to have perhaps what you would characterize
12   as a more accurate evaluation of the effects of
13   recharge?
14          A.   I believe so.
15          Q.   And I'll note, Director, there are legal
16   issues as to how much credit people get and private
17   funding of that nature.  We recognize that.
18               Let me ask again about the Sandy Pond, just
19   to clarify.
20               You're not representing -- it's not your
21   testimony that the Sandy Ponds figure shown on
22   Exhibit 1095, you're not testifying that those are in
23   fact the accrued benefit to the Curren Tunnel, are you?
24          A.   No.
25          Q.   Did I understand your testimony correctly
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 1   that you're pointing out that recharge that occurs in
 2   the Sandy Ponds does in fact affect water flows from
 3   the tunnel?
 4          A.   Yes.  Based on the model, it does.
 5          Q.   And your testimony was that given time
 6   constraints you were unable to perhaps do the full
 7   analysis that you would have liked, but that that could
 8   be done by the Department by deducting the diversions
 9   through the Sandy Pipe and evaporation and the other
10   diversion by Mr. Morris; is that right?
11          A.   Yes.
12          Q.   So you're not purporting that 1095 is in
13   fact the benefit to the Curren Tunnel, your testimony
14   is that this is representative that there is benefit
15   and that some further analysis could be done by the
16   Department to more accurately determine that benefit?
17          MR. MAY:  Objection.
18          THE WITNESS:  That's correct.
19          MR. MAY:  I tried to hold off on this for a
20   while.  But it's leading, Director.
21          MR. TJ BUDGE:  With those qualifications --
22          THE HEARING OFFICER:  Just a moment, Mr. Budge.
23               I'll allow the testimony in.  But,
24   Mr. Budge, you are leading the witness.
25          MR. TJ BUDGE:  With those qualifications and
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 1   clarifications, Director, I would offer the bottom
 2   portion of Exhibit 1095 referring to the Sandy Ponds.
 3          THE HEARING OFFICER:  And I won't change my
 4   ruling related to the admission of the conclusions by
 5   Dr. Brendecke related to recharge into the Sandy Ponds.
 6   Whether the Department can conduct the analysis or not,
 7   this particular analysis is inaccurate enough that the
 8   value of having it in the record is not worth it based
 9   on the confusion that having the numbers in the record
10   would cause.
11          MR. TJ BUDGE:  Fair enough.
12          THE HEARING OFFICER:  I'm not allowing it into
13   the record.
14          MR. TJ BUDGE:  As a matter of housekeeping, we
15   will need to strike that portion of the exhibit.  It
16   can be redacted electronically or manual, whichever you
17   prefer here.
18          THE HEARING OFFICER:  Well, the other
19   alternative, I guess, Mr. Budge, I don't necessarily
20   want to make your case, but you did talk about making
21   an offer of proof.  And I suppose it could be -- remain
22   in the record just as you had suggested, but with the
23   ruling that it is not part of the record, even though
24   it remains as within the documents.
25          MR. TJ BUDGE:  Okay.  That would be our
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 1   preference, recognizing that it's not part of the
 2   evidence you'll rely on in your decision.
 3          THE HEARING OFFICER:  Mr. May.
 4          MR. MAY:  I don't have anything beyond just to
 5   renew our objection that there's just no foundation
 6   that this is even IGWA water.  I mean it's a vast
 7   departure to even consider water that's not owned by
 8   IGWA.  And beyond that, I don't have anything to add.
 9          THE HEARING OFFICER:  You understand, though,
10   that as the fact finder I will not consider this
11   information in reaching a decision.
12          MR. MAY:  I do.
13          THE HEARING OFFICER:  Okay.  Mr. Lemmon,
14   anything further?
15          MR. LEMMON:  Yeah, I would agree with what
16   you've proposed.
17          THE HEARING OFFICER:  Okay.  All right.  Thank
18   you.
19               Mr. Budge.
20          MR. TJ BUDGE:  Sure.  Thank you, Director.
21          Q.   Dr. Brendecke, could you turn to
22   Exhibit 1088.
23               Am I correct in understanding this is a map
24   that you created?
25          A.   Yes.
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 1          Q.   And what does it depict?
 2          A.   It shows, with the aerial photo background,
 3   the area around Rangen and the Sandy Ponds.  And
 4   printed on that are steady-state response functions for
 5   the model cells in that area.  There's a white box
 6   around the cell that contains Rangen and an oval around
 7   the cells in the area of the Sandy Ponds.
 8          Q.   And the Curren Tunnel is located in what's
 9   identified as the Rangen model cell?
10          A.   Yes.
11          Q.   So essentially this shows the spatial
12   relationship or the proximity between the ponds and the
13   Rangen model cell; is that correct?
14          A.   That's correct.  A portion of the ponds are
15   in the cell immediately adjacent to Rangen, and a
16   portion of the ponds are in the next further southeast
17   cell.
18          Q.   Okay.  And then the -- this also depicts
19   the Great Rift trim line, I understand.
20               Is that the yellow line?
21          A.   Yes.  But it's the edge of the model here,
22   too, basically.
23          MR. TJ BUDGE:  Okay.  I'd offer Exhibit 1088.
24          MR. MAY:  Director, I would object on the basis
25   of relevance.  It seems like this is tending to go
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 1   towards the last exhibit that we have.  And again,
 2   there's simply no basis for any credit for water that
 3   IGWA does not own, and there's been no evidence that
 4   they own any water related to the Sandy Ponds other
 5   than 14 shares.
 6          THE HEARING OFFICER:  You're not questioning the
 7   accuracy of any of the information on the map, are you,
 8   Mr. May?
 9          MR. MAY:  I don't have any basis for an
10   objection based on the accuracy of the map and the
11   locations of things, no.
12          THE HEARING OFFICER:  It doesn't portend to
13   state anything other than the information on the map.
14          MR. MAY:  Right.  Which is why the objection is
15   based upon its relevance, without some kind of
16   explanation what that would be.
17          THE HEARING OFFICER:  Well, maybe foundational.
18               Mr. Lemmon, do you have any objections to
19   its submission?
20          MR. LEMMON:  No.
21          THE HEARING OFFICER:  Okay.  The document marked
22   as Exhibit 1088 is received into evidence.
23               (Exhibit 1088 received.)
24          MR. MAY:  I'm sorry Director, I missed it.
25               Did you say it was admitted?
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 1          THE HEARING OFFICER:  It is received, yes.
 2          MR. MAY:  Okay.  Sorry about that.
 3          MR. HAEMMERLE:  Which one was that again?
 4          THE HEARING OFFICER:  1088.
 5               Is that right, TJ?
 6          MR. TJ BUDGE:  That's correct.
 7          MR. HAEMMERLE:  1098?
 8          MR. TJ BUDGE:  1088.
 9          THE HEARING OFFICER:  1088.
10          MR. HAEMMERLE:  Okay.  Sorry.
11          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, I'd like
12   to turn to the Sandy Pipe, which there was a
13   considerable amount of discussion about this morning.
14               Are you familiar with the Sandy Pipe?
15          A.   Yes.
16          Q.   While you've got your exhibits there,
17   please turn to 1081.  You'll see a map there that has
18   the AMEC logo on it.
19               Is this a map that you created?
20          A.   Yes.
21          Q.   And there's a depiction of the Sandy
22   Pipeline.
23               Does that roughly approximate your
24   understanding of the location of the pipe?
25          A.   Yes, it's relatively accurate.
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 1          Q.   And I see the Sandy Ponds identified on
 2   that map as well.
 3          A.   Yes.
 4          Q.   And I suppose the advantage of this map
 5   over the map provided by Mr. Morris is that we do have
 6   real clear quarter-section lines?
 7          A.   Yes.
 8          MR. TJ BUDGE:  I would offer Exhibit 1081 into
 9   evidence.
10          THE HEARING OFFICER:  Mr. May?
11          MR. MAY:  No objection.
12          THE HEARING OFFICER:  Mr. Lemmon?
13          MR. LEMMON:  No objection.
14          THE HEARING OFFICER:  Okay.  The document marked
15   as Exhibit 1081 is received into evidence.
16               (Exhibit 1081 received.)
17          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, there's
18   been considerable testimony about how the Sandy Pipe
19   benefits Rangen.  And I'm not going to belabor that
20   issue here.  But I did think, given your expertise in
21   water rights analysis, that it may be helpful for you
22   to provide a brief explanation of how that benefit
23   would be calculated.
24          A.   The -- one of the primary purposes, at
25   least of the Sandy Pipeline in my understanding, is to
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 1   deliver water to users that would otherwise divert
 2   discharge from the Curren Tunnel under rights that are
 3   senior to Rangen.  And so the pipeline permits delivery
 4   of water to those senior users so that they don't have
 5   to divert discharge from the tunnel.  And that water
 6   can then be made available to Rangen.
 7          Q.   In Idaho we have a term we refer to as an
 8   exchange of water.
 9               Is that one you're familiar with?
10          A.   Yes.
11          Q.   And my understanding of an exchange is that
12   you take water from one source in exchange for another.
13               Is that essentially what the Sandy Pipe
14   allows?
15          A.   Yes.
16          Q.   And so in trying to determine the amount of
17   that -- of the water exchanged or the potential
18   mitigation credit, how would that be done?
19          A.   Well, you basically have to know what the
20   senior users would have diverted from the tunnel but
21   for the pipeline.  So it would be limited to the amount
22   of their water rights and the amount of flow in the
23   tunnel, and the amount of water that they used from the
24   pipeline, the smaller of those things.
25          Q.   Okay.  Let's see if I understand you
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 1   correctly.
 2               The credit to juniors, as regards the Sandy
 3   Pipe, cannot exceed the total discharge from the
 4   tunnel?
 5          A.   Right.
 6          Q.   And it cannot exceed the amount of water
 7   authorized under the senior water rights from the
 8   tunnel?
 9          A.   Right.
10          Q.   And it cannot exceed the amount of water
11   used to irrigate from the Sandy Pipe?
12          A.   Right.
13          Q.   And those, then, would form the sideboards
14   of the credit calculation?
15          A.   Yes.
16          Q.   Are you familiar with the measuring devices
17   currently in place to do those types of calculations?
18          A.   Generally, yes.
19          Q.   What devices are you aware of?
20          A.   There's a meter inside the Curren Tunnel
21   that measures flows in the corrugated pipe that are not
22   carried in the white PVC pipe that lies at the bottom
23   of the corrugated pipe.  There's not a meter on the PVC
24   pipe.  So we don't really have a consistent and
25   reliable measurement of the total water coming out of
0471
 1   the tunnel.
 2               There's a measurement -- my understanding,
 3   there's a measurement of what goes into the Sandy
 4   Pipeline, but not a measurement of what's taken out at
 5   various locations or discharged into the Curren Ditch.
 6   So there's a need for some additional measuring devices
 7   to make this work.
 8          Q.   Am I understanding your testimony to be,
 9   then, that the -- there needs to be -- in your opinion,
10   there should be some measurement of the water that's
11   diverted through the white pipe?
12          A.   Yes.
13          Q.   And also the discharge from the Sandy Pipe?
14          A.   Well, if we knew what was being discharged
15   from the Sandy Pipe, then we could ensure ourselves
16   that the water rights at the Curren Tunnel were not out
17   of priority because of diversions, water rights in the
18   Curren Ditch.
19          Q.   All right.  And I think this refers to
20   Mr. Erwin's testimony that there needs to be at least
21   15 second-feet in the Curren Ditch to avoid a priority
22   call against the Curren Tunnel irrigation rights.
23          A.   Yes.  Right now the measurement point in
24   the Curren Ditch is upstream of where the pipeline
25   discharges into the ditch.
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 1          Q.   Okay.  And so when Mr. Erwin provided data,
 2   the Curren Ditch measurements, it did not account for
 3   any water that may have been entering the ditch from
 4   the Sandy Pipe?
 5          A.   That's right.
 6          Q.   Okay.  I don't have any further questions
 7   regarding the Sandy Pipe and how that mitigation credit
 8   would be calculated.  Let's turn next in the mitigation
 9   plan to the portion referring to the assignment of
10   water right 36-16976.
11               Have you reviewed this portion of the
12   mitigation plan, Dr. Brendecke?
13          A.   Yes.
14          Q.   Are you familiar with the water right
15   application that the districts had filed, No. 36-16976?
16          A.   Yes.
17          Q.   What's your understanding of how the
18   assignment of this water right would benefit Rangen as
19   far as deliveries of water?
20          A.   It would make available to Rangen the water
21   that is presently available at this point of diversion.
22          Q.   Are you familiar with the Rangen facility?
23          A.   Yes.
24          Q.   Have you visited it?
25          A.   Yes, on a couple of occasions.
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 1          Q.   Okay.  Which of the Rangen fish-rearing
 2   facilities is this water available to?
 3          A.   The large raceways and the CTR raceways.
 4   It's available to all the raceways if they wanted to
 5   pump it from the creek, but it's available by gravity
 6   to the large raceways and the CTR.
 7          Q.   Okay.  So if this water right were assigned
 8   to Rangen, they could immediately take water into the
 9   large and CTR raceways by gravity flow?
10          A.   Yes.
11          MR. MAY:  Objection.  Lack of foundation.  This
12   water right has not been granted.  There's no
13   foundation with regard to what this water right is or
14   would be.
15          THE HEARING OFFICER:  It's foundational.
16   Overruled.
17          Q.   (BY MR. TJ BUDGE):  And you mentioned that
18   if they wanted to use this water in the small raceways
19   that would require some type of pumping station?
20          A.   Yes.
21          Q.   And explain why that would require some
22   pumping.
23          A.   The small raceways are at a higher
24   elevation than the creek at this point.
25          Q.   From an engineering standpoint, would it be
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 1   difficult to pump water from Billingsley Creek to the
 2   small raceways?
 3          A.   No.
 4          Q.   If you'll turn to Exhibit 1051.
 5   Dr. Brendecke, this is a memo to you from a Coleman
 6   Miller.
 7               Who is Mr. Miller?
 8          A.   He's an employee of AMEC.
 9          Q.   And when was this memo generated?  I see it
10   dated December 3rd, 2012.  Could you provide some
11   background for this memo, why it was generated.
12          A.   This was generated in preparation for
13   the -- the hearing, the previous hearing.  I've lost
14   track of when that was.  I guess it was last May.
15          Q.   What does this memo explain?
16          A.   It's basically a reconnaissance-level
17   assessment of what would be required to pump water from
18   Billingsley Creek into the small raceways in order to
19   make sure those raceways had an adequate supply to
20   fully function.
21          Q.   Okay.  And if I look at these bullets under
22   the design assumptions, the fourth bullet explains that
23   the bottom of the streambed is approximately 10 feet
24   below the small raceway elevation.
25               Is that your understanding of the amount of
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 1   lift that would be required to pump water into the
 2   small raceways?
 3          A.   Well, the lift is a function of the
 4   elevation difference and the energy loss in the
 5   pipeline from moving water through it.  So the total
 6   lift is the dynamic head that's shown in this table
 7   down here.
 8          Q.   And if you'll turn to Exhibit 1052 on the
 9   next page.  I see some design labeled "Small raceway
10   pump station conceptual design."
11               Was this also prepared by Mr. Miller?
12          A.   Yes.
13          Q.   Was it prepared in conjunction with his
14   memo to you --
15          A.   Yes.
16          Q.   -- that you just mentioned?
17          A.   Yes.
18          Q.   And just explain briefly what is shown on
19   Exhibit 1052.
20          A.   It's -- it shows on the -- the photograph
21   shows -- is an aerial photo of the area of Billingsley
22   Creek at the head end of the Rangen hatchery.  The two
23   small, black boxes shown, one is labeled "Existing
24   diversion," and that's the one that goes to the large
25   raceways and the CTR.
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 1               And then right across on the opposite side
 2   of the creek is a small box that would represent the
 3   pump station that's conceptualized here and a pipeline
 4   going to the left where there's a box drawn around the
 5   small raceways.
 6          Q.   From an engineering standpoint, how
 7   difficult would it be to implement a pump station of
 8   this nature?
 9          A.   I don't think it would be difficult at all.
10   This is a pretty small pump station.
11          Q.   Is this something that Rangen could have
12   done in the past had they decided they wanted to pump
13   water from the creek to the small raceways?
14          A.   I would certainly think so.
15          Q.   So is it fair to say your testimony is that
16   Rangen could use water immediately out of Billingsley
17   Creek, either through the Bridge Diversion to the large
18   and CTR raceways, or if they desired to pump in the
19   small raceways they could do that in relatively short
20   order?
21          A.   I believe so, yes.
22          Q.   Do you know whether there's water in
23   Billingsley Creek to be pumped to the small raceways or
24   delivered to the large and CTR raceways?
25          A.   It certainly seems that way.  The USGS
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 1   records for flows in the creek downstream of Rangen are
 2   substantially higher than the measured flows from the
 3   tunnel.
 4          Q.   How far downstream?
 5          A.   That would be just downstream of the CTR
 6   raceways.
 7          Q.   Okay.  You're referring, then, to the
 8   measurements that there was a lot of testimony about at
 9   the prior delivery call hearing?
10          A.   Yes.  Rangen also measures discharge from
11   the CTR raceways and over a small weir on Billingsley
12   Creek.  And those numbers also show that there's a lot
13   more water there than what comes out of the tunnel.
14          Q.   Okay.  And we might just real briefly turn
15   to Exhibit 1026.
16          MR. HAEMMERLE:  Excuse me, TJ.  What was that
17   again?
18          MR. TJ BUDGE:  1026.
19               And I would offer Exhibits 1051 and 52 --
20   1051 and 1052 into evidence.
21          MR. MAY:  No objection.
22          THE HEARING OFFICER:  Mr. Lemmon?
23          MR. LEMMON:  No objection.
24          THE HEARING OFFICER:  Documents marked as
25   Exhibits 1051 and 1052 are received into evidence.
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 1               (Exhibits 1051 and 1052 received.)
 2          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, I see
 3   you've got before you Exhibit 1026.  And you may
 4   remember this morning Mr. Erwin testifying about these
 5   being measurements at the Curren Ditch.
 6               Are you familiar with the Curren Ditch?
 7          A.   Yes.
 8          Q.   What's the location of the Curren Ditch
 9   relative to Rangen?
10          A.   It's downstream of Rangen, downstream of
11   the CTR raceway discharge.
12          Q.   Are there any diversions between the CTR
13   discharge and the Curren Ditch diversion point?
14          A.   Not that I could see when I was there.
15          Q.   From a hydrologic standpoint, is it
16   reasonable to assume, then, that there's at least in
17   the Billingsley Creek the same amount or close to the
18   same amount of water that's reflected in these Curren
19   Ditch diversions?
20          A.   Yes.
21          Q.   Let me ask you about improving the Curren
22   Tunnel, which is the next item, the next mitigation
23   solution in IGWA's mitigation plan.  There was some
24   testimony earlier today about just removing debris and
25   rock and things like that from tunnels, and that that
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 1   may have some type of benefit.
 2               But I wanted to ask you, are there other
 3   ways of improving the tunnel that you're aware of that
 4   could also increase the amount of groundwater that
 5   discharges from the tunnel?
 6          A.   Well, the tunnel was created to access
 7   water from the aquifer.  I'm presuming if one deepened
 8   it or went farther into the aquifer, one could get
 9   additional water, or widened it, perhaps.
10          Q.   Can you explain how deepening the tunnel or
11   enlarging it or widening it would cause additional
12   water to flow into the tunnel.
13          A.   Well, a couple of different things could
14   happen.  You might well intercept a flow path, a lava
15   tube or a set of fractures that are carrying water.
16   But more generally, you would be able to establish a
17   steeper hydraulic gradient between the water table and
18   the tunnel itself.  And that would draw more water.
19          Q.   And what do you mean when you refer to a
20   steeper hydraulic gradient?  What is that?
21          A.   The slope of the -- groundwater moves
22   because there's a hydraulic gradient, a slope to the
23   water table.
24               By putting the head of the tunnel farther
25   into the aquifer, you would shorten the horizontal
0480
 1   distance between any given point in the aquifer and the
 2   tunnel itself, which is open-channel flow, so it's
 3   basically -- the tunnel outlet elevation is essentially
 4   equal.  It stays the same.  The tunnel is more or less
 5   horizontal.
 6               So you would create a steeper hydraulic
 7   gradient.  And that would cause more water to flow into
 8   the tunnel, given the same hydraulic conductivity.
 9          Q.   Okay.  This leads to the next question:  If
10   the pumpers were to undertake an improvement of this
11   nature to increase the amount of water available to
12   Rangen, how could we figure out the extent of the
13   benefit from deepening the tunnel or widening the
14   tunnel?
15          MR. MAY:  Objection on the basis of relevance to
16   this.  I'm not sure I understand why IGWA is proposing
17   or attempting to get credit with regard to projects
18   that Rangen could do themselves if they were feasible.
19          THE HEARING OFFICER:  Well, Mr. May, this is one
20   of the nine listed proposals.  I dismissed two of them.
21   And either constructing or improving a horizontal
22   tunnel into the aquifer was one of those that I
23   allowed -- that I stated I would allow testimony
24   regarding.  And Dr. Brendecke is an expert, and
25   Mr. Budge has posed a hypothetical set of facts to him.
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 1               So overruled.
 2          THE WITNESS:  You'll have to repeat the
 3   question.
 4          MR. TJ BUDGE:  Reporter, will you please read
 5   the question.
 6               (The record was read as follows:
 7               "QUESTION:  If the pumpers were to
 8          undertake an improvement of this nature to
 9          increase the amount of water available to
10          Rangen, how could we figure out the extent of
11          the benefit from deepening the tunnel or
12          widening the tunnel?")
13          THE WITNESS:  Short of actually doing it and
14   measuring what you got compared to what was there
15   before, probably the most expedient thing to do would
16   be to try to do some sort of a small-scale model of
17   that area, perhaps informed by a few boreholes to get a
18   little bit better detail of the geology immediately
19   upstream of the tunnel.  I believe Mr. Hinckley talked
20   about such a small-scale model in his report.
21          Q.   (BY MR. TJ BUDGE):  Could you turn to
22   Exhibit 1062.  And once you find that, if you'll turn
23   to the back.  There's a series of figures, and I'd like
24   you to turn to Figure 12.
25               You mentioned Mr. Hinckley discussing a
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 1   model of a tunnel and how you could, in this case,
 2   model -- create a model to try to determine the effect
 3   of extending or enlarging the tunnel.
 4               Does this Figure 12, the portion -- relate
 5   to the portion of Mr. Hinckley's report that you're
 6   referring to?
 7          A.   Yes.
 8          Q.   And can you explain further how a model of
 9   this nature could predict the effects of improving the
10   Curren Tunnel, for example.
11          A.   Well, I believe Mr. Hinckley's example was
12   to demonstrate the effect of putting in the tunnel
13   versus having just a surface outlet for the spring.
14   And in this schematic the green -- there's a very
15   small-scale model in this.
16          MR. MAY:  Director, I'm going to object to this
17   on the basis of lack of foundation.  He seems to be
18   testifying as to what Mr. Hinckley might say if he were
19   here.  Lack of foundation.
20          THE HEARING OFFICER:  I guess my concern,
21   Mr. Budge, is that we're referring to a report by
22   Mr. Bern Hinckley.  And maybe I missed the reference by
23   Dr. Brendecke to Hinckley himself in his present
24   testimony.
25               But is this particular document in
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 1   evidence?  Where are we --
 2          MR. TJ BUDGE:  This is a report that's in
 3   evidence in the prior delivery call case.  And what I
 4   asked Dr. Brendecke, as a hydrologist and modeler, if
 5   there's a way to model the effects of extending the
 6   tunnel, and he said "Yes, there is, for example," and
 7   he referred to Dr. -- or Mr. Hinckley's report.
 8               I certainly think it's common for engineers
 9   to review each other's work, and I don't see any
10   problem in referring to another engineer's work on this
11   subject.
12          THE HEARING OFFICER:  Overruled.  I'll allow
13   some exploration on the subject.
14          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, are you
15   familiar with the type of model that Mr. Hinckley was
16   referring to in his report?
17          A.   Yes.
18          Q.   Can you explain how a model of that nature
19   would work.
20          A.   Well, it basically would simulate the flow
21   emanating from these drain cells under the influence of
22   a surrounding water table.  And the -- in his
23   particular example that he was using, he was trying to
24   illustrate the increase in flow that resulted from
25   constructing the tunnel in the first place, that could
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 1   have resulted from constructing the tunnel in the first
 2   place.
 3          Q.   And am I correct in understanding that
 4   you're not necessarily -- you're using this graph,
 5   Figure 12, to illustrate the type of model that could
 6   also be created to extend the tunnel, which is what
 7   we're discussing in this case?
 8          A.   Yes.  And as an example, this line of red
 9   drain cells could be made longer or bifurcated into a
10   network.
11          Q.   And then that model could predict the
12   effect of those changes by extending the tunnel or
13   bifurcating it or creating a network?
14          A.   Yeah.  You could get an estimate of what
15   additional flow might be derived.
16          Q.   Okay.  So if the pumpers were to decide to
17   undertake this type of project, they could attempt to
18   model it so they would have an idea of what kind of
19   benefits could be expected and to determine whether the
20   cost of such a project would justify those types of
21   returns.
22               Why haven't you already constructed that
23   type of model and made that analysis?
24          A.   Nobody asked me to, and I haven't had time.
25          Q.   Okay.  And then you mentioned the other
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 1   type of way to calculate the benefit would just be to
 2   do it and to compare the flows after the improvement
 3   with the flows before the improvement?
 4          A.   Right.
 5          Q.   Okay.  So it's fair to say, then, that at
 6   this point you don't have an opinion as to the amount
 7   of credit that can be expected from improving the
 8   tunnel, but you do expect that improvements would
 9   provide more water to Rangen and that the -- that that
10   could be quantified should the pumpers decide to
11   undertake that type of project?
12          A.   I think it's likely that flows could be
13   increased, and some preliminary evaluation might be
14   able to quantify that a little better.
15          Q.   Okay.  Along the same vein, let's talk
16   about the horizontal well proposal that's also in the
17   mitigation plan.
18               What have you done to evaluate whether you
19   believe it would be feasible to increase water flows at
20   Rangen by drilling a horizontal well?
21          A.   I reviewed a report, a couple of reports of
22   grant application and a report by SPF Engineering
23   that -- sort of a reconnaissance evaluation of putting
24   in a horizontal well at the Rangen facility.
25          Q.   Will you turn to Exhibit 1063 -- excuse me,
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 1   1060, and let me know whether that's the report you're
 2   referring to.
 3               And in the meantime, could we go off the
 4   record for just a moment?
 5          THE HEARING OFFICER:  Yes.
 6               (Recess.)
 7          THE HEARING OFFICER:  TJ Budge, after the
 8   midafternoon break, you may continue your examination
 9   of Dr. Brendecke.
10          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, before
11   we took our break, we were getting into the horizontal
12   well portion of our mitigation plan.  I had asked what
13   you had done to evaluate the feasibility of the well,
14   and you had mentioned that you had looked, among other
15   things, at an SPF Engineering report.  And I had asked
16   you to turn to Exhibit 1060.
17               Is that the report you were referring to?
18          A.   Yes.
19          MR. TJ BUDGE:  And for the record, this exhibit
20   is marked "Confidential."  That's from a prior
21   proceeding.  During the break the -- Rangen, the
22   opposing party, has reviewed this and determined that
23   it's not necessary to maintain confidentiality of this
24   document in this proceeding.
25               And so, Justin, why don't you confirm that
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 1   this document is not under confidentiality at this
 2   point.
 3          MR. MAY:  Yes, that is correct.
 4          THE HEARING OFFICER:  Thank you.
 5          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, what did
 6   you -- why did you review this document, and what does
 7   this -- what light does this shed on the feasibility of
 8   a horizontal well?
 9          A.   Well, the report specifically looks at a
10   horizontal well as a method of improving the
11   reliability of flows to Rangen.
12          Q.   And if you look on the -- if you look on
13   page 4 of that document, it looks like this identifies
14   a number of options for augmenting water supplies into
15   the Rangen facility, of which a horizontal well is one
16   of them.  It's identified as No. 4.
17               Do you see that?
18          A.   Yes.
19          Q.   So in terms of your present testimony at
20   the moment, you're just referring to the portion of the
21   report talking about the horizontal well.
22               And what did SPF find in terms of the
23   feasibility of drilling a horizontal well?
24          A.   Well, they found it would be feasible and
25   that it would -- they thought there was a potential
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 1   that it could significantly improve the flows.  They
 2   recommended some other testing.
 3          Q.   Okay.  And in our prior discussion about
 4   extending the Martin-Curren Tunnel and improving it,
 5   enlarging it, something of that nature, you explained
 6   that by doing that you would increase the hydraulic
 7   gradient, and that would result in more water
 8   discharging from the aquifer into the tunnel.
 9               Would drilling a horizontal well have
10   essentially the same effect?
11          A.   Yes.  It wouldn't cause water to flow into
12   the tunnel, but it would have the same effect.
13          Q.   Did SPF make any recommendation as to where
14   the horizontal well might be most effective?
15          A.   Well, they recommended that it be at an
16   elevation below the tunnel.
17          Q.   Why is that?
18          MR. MAY:  Director, is this exhibit being
19   offered in some fashion?  It seems like we're going
20   through the exhibit without having it be offered.
21          MR. TJ BUDGE:  Thank you, Justin.  That's
22   correct.
23               I would offer Exhibit 1060 into evidence.
24          THE HEARING OFFICER:  Mr. May?
25          MR. MAY:  No objection.
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 1          THE HEARING OFFICER:  Mr. Lemmon?
 2          MR. LEMMON:  No objection.
 3          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, I was
 4   asking if --
 5          THE HEARING OFFICER:  Just a minute.
 6          MR. TJ BUDGE:  I'm sorry, Director.
 7          THE HEARING OFFICER:  I haven't looked at this
 8   entire document, at least not since the previous
 9   hearing and decision.  It goes through a number of
10   alternatives, including grant applications.
11               I'm assuming that this is only offered for
12   purposes of analysis of a horizontal well, Mr. Budge.
13          MR. TJ BUDGE:  At this point.  We will have some
14   discussion about one of the other proposals in this
15   memo.
16          THE HEARING OFFICER:  But you don't intend to
17   discuss grant applications?
18          MR. TJ BUDGE:  We will discuss some of those as
19   well.  This is just one of the documents Dr. Brendecke
20   consulted in forming his own opinion that a horizontal
21   well is feasible.
22          THE HEARING OFFICER:  Okay.  Document marked
23   Exhibit 1060 is received into evidence.
24               (Exhibit 1060 received.)
25          THE HEARING OFFICER:  And you have another
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 1   document you've referred to out there, just as a
 2   reminder, Mr. Budge.
 3          MR. TJ BUDGE:  Thank you.
 4          THE HEARING OFFICER:  Document by Bern Hinckley.
 5   And I will not be so willing to accept the entire
 6   report into the record.
 7          MR. TJ BUDGE:  We'd offer into evidence
 8   Figure 12, I believe it was, from the Hinckley report
 9   at this point.
10          THE HEARING OFFICER:  Mr. May?
11          MR. MAY:  I guess I object on the basis of
12   foundation to it.
13          THE HEARING OFFICER:  Okay.  Mr. Lemmon?
14          MR. LEMMON:  I haven't had time to review, so I
15   guess I object on...
16          THE HEARING OFFICER:  Well, to the extent what
17   I'd call the drawing of a cube and a few lines and an
18   extension of some kind of tunnel into that cube has
19   value, I'll allow that particular figure into the
20   record.  Not the rest of the report.
21          MR. TJ BUDGE:  That would be fine.
22          THE HEARING OFFICER:  Okay.
23          MR. BAXTER:  Director, for clarification, what
24   was the figure number?
25          THE HEARING OFFICER:  It's Figure 12 in
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 1   Exhibit 1062.
 2               (Exhibit 1062 received.)
 3          MR. MAY:  What exhibit was that in?  1062?
 4          MR. HAEMMERLE:  1062.
 5          THE HEARING OFFICER:  1062, Figure 12.
 6          MR. TJ BUDGE:  That's correct, Figure 12.
 7          THE HEARING OFFICER:  Okay.  Mr. Budge.
 8          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, a moment
 9   ago I was asking if SPF had any recommendations
10   concerning the location of a horizontal well.
11          A.   Yes.
12          Q.   And what was your response?
13          A.   I think I said they recommended it be done
14   at an elevation below the tunnel.
15          Q.   And what's the advantage of drilling a well
16   at a lower elevation, should that be undertaken?
17          A.   Well, they -- they stated that it was --
18   would avoid possibly the risk of missing a fractured
19   basalt zone that supplies water to the tunnel and
20   getting into a richer part of the aquifer.  I think it
21   also would have the effect of steepening the hydraulic
22   gradient, as I described for the tunnel.
23          Q.   Thank you.
24               If you'll now turn to Exhibit 1061.  This
25   is identified on its face as a grant application to
0492
 1   evaluate the feasibility of a horizontal well in the
 2   vicinity of the Curren Tunnel submitted by Rangen, Inc.
 3               Have you reviewed this as well?
 4          A.   Yes.
 5          Q.   And is the grant application consistent
 6   with the memo we just discussed and that recommends
 7   evaluating a horizontal well as a way to increase the
 8   flow of water at Rangen?
 9          A.   Yes.
10          Q.   And if you'll turn to page 8 of that
11   exhibit.  There's some project tasks that go beyond the
12   memo we were discussing before and talk about some
13   steps you would take to evaluate the feasibility and
14   likelihood of a horizontal well being successful.  It
15   refers to well testing and aquifer testing and some
16   other measures.
17               Do you see that?
18          A.   Yes.
19          Q.   And are those things that could be done in
20   this case to further evaluate the feasibility of a
21   horizontal well?
22          A.   Yes.
23          Q.   Are these things that -- let me rephrase
24   the question.
25               What type of time frame do you think would
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 1   be required to properly evaluate the feasibility of a
 2   horizontal well before actually undertaking the
 3   construction?
 4          A.   It would probably take at least six months.
 5          Q.   And will you turn to page 13 of
 6   Exhibit 1061.
 7               Do you see the section labeled No. 7 titled
 8   "Summary discussion"?
 9          A.   Yes.
10          Q.   And the second sentence there reads, "A
11   successful horizontal well to replace decreased flows
12   to the Rangen aquaculture facility may provide a
13   long-term solution to diminished flows that are
14   constraining the Rangen aquaculture operation."  It
15   further reads, "Increasing flows to the Rangen facility
16   would provide a major benefit to other water users that
17   may be affected by decreased flows to the facility."
18               Do you agree that the drilling of a
19   horizontal well is a way to potentially have a
20   significant increase on the net flows from the aquifer
21   available to Rangen?
22          MR. MAY:  Director, first of all, objection
23   based upon lack of foundation with regard to the
24   question.  But second of all, I have the same kind of
25   general issue with are we going to read out of the
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 1   exhibit if it's not been offered?  And I don't believe
 2   this exhibit has even been offered at this point.
 3          THE HEARING OFFICER:  Mr. Budge, do you wish to
 4   offer the exhibit?
 5          MR. TJ BUDGE:  I'd be happy to offer
 6   Exhibit 1061.
 7          THE HEARING OFFICER:  Okay.  Mr. May?
 8          MR. MAY:  No objection.
 9          THE HEARING OFFICER:  Okay.  And your first
10   objection is what, then?  Is it still standing?
11          MR. MAY:  Yes, I guess lack of foundation for
12   Mr. Brendecke's opinion with regard to what would be
13   the result of a horizontal well.  I'm to understand
14   that he hasn't done any investigation to determine
15   whether such a thing would be feasible.
16          THE HEARING OFFICER:  Mr. Brendecke is qualified
17   as an expert.  I'll allow him to give an opinion
18   regarding the proposal.
19               Overruled.
20               (Exhibit 1061 received.)
21          THE WITNESS:  Is there a question?
22          Q.   (BY MR. TJ BUDGE):  Just to re-ask the
23   question, yeah, I asked if you would agree with SPF's
24   analysis that a horizontal well would likely be able to
25   provide increased flow to the Rangen facility.
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 1          A.   I think it certainly has potential for
 2   providing increased flow.  All other things being
 3   equal, I would expect it to.
 4          Q.   Earlier we discussed the report submitted
 5   by Mr. Hinckley in the delivery call hearing that was
 6   held a year ago.
 7               Did you review any portions of his report
 8   relating to the adequacy of a water supply, a
 9   groundwater supply that might be utilized with a
10   horizontal well?
11          MR. MAY:  Objection.
12          THE HEARING OFFICER:  What basis?
13          MR. MAY:  It seems like he's going to be going
14   into more of Mr. Hinckley's testimony as opposed to his
15   own, and I would object on the basis of lack of
16   foundation.
17          THE HEARING OFFICER:  Well, it's a preliminary
18   question.  Overruled.
19               Mr. Budge.
20          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, you
21   mentioned earlier that in reviewing IGWA's mitigation
22   plan you reviewed a variety of documents and data
23   sources for each of the proposals in an attempt to
24   evaluate their feasibility, given the time constraints
25   imposed on this hearing -- imposed by this hearing.
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 1               My question to you is, as part of your
 2   evaluation of the feasibility of a horizontal well, did
 3   you review portions of Mr. Hinckley's report submitted
 4   in the Rangen delivery call hearing that discuss the
 5   aquifer in that area and the available groundwater
 6   supply to supply a horizontal well, for example?
 7          A.   Yes.
 8          Q.   And this is also that report identified as
 9   Exhibit 1062?
10          A.   Yes.
11          Q.   Could you give a general overview of the
12   purpose of -- well, let me rephrase that question.
13               If you look at the table of contents in
14   that report, beginning on what's the third page in your
15   binder, you'll see the first section is under the
16   heading "Hydrogeologic setting."
17          A.   Yes.
18          Q.   And the first few parts of the report talk
19   about the hydrogeology of the aquifer and the vicinity
20   of Rangen.  There's down lower a section of the report
21   that discusses groundwater discharge at Rangen and the
22   lower springs site, geology flow data, et cetera.  And
23   then there's a section titled 20 -- or listed on
24   page 28 titled "Groundwater development opportunity."
25               Have you reviewed this report in preparing
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 1   for this hearing today?
 2          A.   Yes.
 3          Q.   Does this report contain information that
 4   informs your opinion as to the feasibility of drilling
 5   a horizontal well in the Rangen area?
 6          A.   Yes, it does, I believe.
 7          MR. TJ BUDGE:  I'd offer Exhibit 1062 in its
 8   entirety into evidence.
 9          THE HEARING OFFICER:  Mr. May?
10          MR. MAY:  Director, I object on the basis of
11   foundation and relevance.
12          THE HEARING OFFICER:  Okay.  Mr. Lemmon?
13          MR. MAY:  It's not his report.
14          THE HEARING OFFICER:  Mr. Lemmon, any objection?
15   Do you know what --
16          MR. LEMMON:  I would also object.
17          THE HEARING OFFICER:  Okay.  Mr. Budge, the mere
18   fact that the report informs Mr. Brendecke -- expert
19   witnesses are entitled to review and use reports to
20   support their own opinions, but I don't see that the
21   mere fact that it informs him is a basis for the
22   introduction of this whole document into evidence.
23   There's a lot of information in here that's not
24   relevant to the subjects we're talking about.
25               And so I'll deny the motion to have this
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 1   received into evidence.
 2          MR. TJ BUDGE:  Director?
 3          THE HEARING OFFICER:  Yes.
 4          MR. TJ BUDGE:  A few of our mitigation proposals
 5   involve use of groundwater in the vicinity of Rangen.
 6   We've got the horizontal well proposal, the
 7   over-the-rim proposal, and improving the horizontal
 8   well.
 9               In the prior case we hired Mr. Hinckley to
10   do a -- what I think was a very thorough and robust
11   analysis of the aquifer in that area.  He evaluated the
12   geology, water levels, water rights in the area,
13   pumping records, and that led him to the conclusion
14   that there's a very robust aquifer.
15          MR. MAY:  Objection to the statement in the
16   middle of the testimony about Mr. Hinckley.
17          THE HEARING OFFICER:  Okay.  Mr. Budge --
18          MR. TJ BUDGE:  I'll cut to the --
19          THE HEARING OFFICER:  I'm not letting it in
20   unless there's -- Mr. Brendecke is here.  He's an
21   expert witness.  He can offer an opinion based on the
22   information that he's gleaned from another report.
23   It's not a reason to bring the report in that's been
24   prepared by someone else.  So it's excluded.
25          MR. TJ BUDGE:  We identified Mr. Hinckley as a
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 1   witness in this case.  And I advised Rangen's counsel
 2   that we could bring him from Wyoming to testify if we
 3   needed to, but that he would simply be testifying on
 4   the exact same information that he provided in the
 5   prior case, that what we proposed here and an
 6   over-the-rim or horizontal well are just as valid as
 7   they were a year ago.
 8               If we need to do that, I suppose we could.
 9   That's going to be an inconvenience and an expense, and
10   all he's going to do is sit there and testify that this
11   is his report, it's as good today as it was a year ago,
12   and we'll put it into evidence.
13          THE HEARING OFFICER:  Well, that's up to you,
14   Counsel.  But I have Dr. Brendecke in front of me.  And
15   he's entitled to review these type of reports and offer
16   an opinion as an expert witness.  But that's not a
17   basis to bring in Mr. Hinckley's full report.
18          MR. RANDY BUDGE:  I'd like to inquire of
19   counsel.
20          THE HEARING OFFICER:  Well, let's go off the
21   record.
22          MR. RANDY BUDGE:  Off the record.
23               (Recess.)
24          THE HEARING OFFICER:  Okay.  Mr. Budge.
25          MR. TJ BUDGE:  Yeah.
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 1          Q.   Mr. Brendecke, before we left, we were
 2   talking about the horizontal well proposal.
 3               I ought to mention, Director, for your
 4   benefit, apparently there was a miscommunication
 5   concerning calling Mr. Hinckley as a witness.
 6          THE HEARING OFFICER:  Okay.
 7          MR. TJ BUDGE:  For today's purpose, we won't
 8   seek to admit his report into evidence.
 9          THE HEARING OFFICER:  Okay.
10          MR. TJ BUDGE:  We do want to reserve the right
11   to call him as a witness if necessary.  He's on our
12   witness list.  And this report has been an exhibit from
13   our first disclosure.
14          Q.   Mr. Brendecke, as part of your evaluation
15   of the likelihood and success of a horizontal well, did
16   you undertake any analysis or review of the aquifer in
17   the vicinity of Rangen?
18          A.   I reviewed existing reports describing the
19   groundwater and hydrogeology in the area.
20          Q.   And that includes the report that
21   Mr. Hinckley submitted a year ago in the delivery call
22   hearing?
23          A.   Yes, and others.
24          Q.   And do you have an opinion as to the
25   productivity, if that's the right word, of the aquifer
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 1   in the near vicinity of Rangen?
 2          A.   There's a lot of water in the vicinity of
 3   Rangen.  Unfortunately, Rangen's tunnel is sort of the
 4   straw at the top edge of the bathtub.  And I think the
 5   notion of a horizontal well is simply to put the straw
 6   in at a little lower elevation of the bathtub.
 7          Q.   And what leads you to the conclusion that
 8   there's a lot of water available in the vicinity of
 9   Rangen?
10          A.   There are relatively high-capacity wells in
11   the area.  There's a variety of discharges, some of
12   them quite large, in that reach of the river.
13          Q.   And so if I understood your prior
14   testimony, it's that it's your opinion that a
15   horizontal well does have a likelihood of significantly
16   increasing the flow of water to the Rangen facility?
17          A.   I think it certainly has the potential to
18   do that.
19          Q.   Let's go ahead and transition to the next
20   mitigation proposal, which is referred to as an
21   over-the-rim project.  And as you're aware, this is a
22   proposal to connect groundwater wells above the rim and
23   pump water directly to Rangen.
24               Is that your understanding of this section
25   of the mitigation plan?
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 1          A.   Yes.
 2          Q.   What have you done to evaluate the
 3   feasibility of implementing an over-the-rim proposal at
 4   Rangen?
 5          A.   I did an analysis of the capacities of
 6   nearby wells, nearby groundwater rights that could be
 7   included in such a plan.  And I reviewed documents
 8   related to our previously approved plan for similar
 9   delivery to Clear Springs.
10          Q.   You mentioned a previously approved plan
11   for Clear Springs.
12               Is that something you were involved with?
13          A.   Yes.
14          Q.   Can you explain that project generally.
15          A.   Groundwater users had a mitigation
16   obligation at Clear Springs' Snake River Farm facility.
17   I forget the exact amount.  It was on the order of
18   3 cfs.  And they proposed a plan by which wells pumping
19   from above the rim just upgradient from Clear Springs
20   would be converted -- or the lands that those wells
21   were serving would be converted and irrigated with
22   surface water.
23               The wells would then be pumped in the same
24   volumes as they had been before, but the water would be
25   delivered by pipeline to the Clear Springs Hatchery
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 1   facility.
 2          Q.   And you understand that plan was approved
 3   by the Department?
 4          A.   Yes.
 5          Q.   I want to talk to you about some of the
 6   components of that plan and have you explain whether
 7   these same components could be implemented in a plan at
 8   Rangen.  And let's begin by turning to Exhibit 1053.
 9               Dr. Brendecke, do you have the full report
10   in your book or just the first page?
11          A.   It's just the first page.
12          Q.   I'm going to have Mr. May project this
13   exhibit in its entirety onto the screen.  And we'll
14   just have to look at it there, and we can zoom in where
15   necessary.
16               Is this the over-the-rim proposal you were
17   just discussing?
18          A.   Yes.  This is the report by SPF water, who
19   was our -- sort of a teammate of ours on this.  And
20   they did the detailed engineering design work.
21          Q.   So you were involved in the engineering
22   report prepared by SPF?
23          A.   I worked -- we worked closely with SPF in
24   their preparation of this report, yes.
25          MR. TJ BUDGE:  And, Justin, would you scroll
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 1   down to the next page.
 2          MR. MAY:  Yeah, I guess my initial -- I'm happy
 3   to scroll down, but are you offering this as an exhibit
 4   in this case?
 5          MR. TJ BUDGE:  Let me ask a few more questions.
 6          Q.   Generally, Dr. Brendecke, is it your
 7   opinion that an over-the-rim plan could be implemented
 8   in the Rangen case similar to what was proposed for
 9   Snake River Farm that this report pertains to?
10          A.   Yes.
11          MR. TJ BUDGE:  I'll offer Exhibit 1053 into
12   evidence.
13          MR. MAY:  I would object.
14          THE HEARING OFFICER:  Mr. May?
15          MR. MAY:  I would object on the basis that,
16   again, it's the report of another expert.  It was
17   prepared in a different case for a different facility.
18               Might I ask a couple of questions in aid of
19   objection?
20          THE HEARING OFFICER:  Before you do, how long is
21   the report?  I have one page.
22          MR. TJ BUDGE:  Yeah, I apologize, Director.
23   Some of these larger reports -- and the report itself
24   is not particularly long, but there's a number of
25   exhibits and diagrams.  They were provided
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 1   electronically, but not included in the binders.
 2          MS. BRODY:  It's 46 pages.
 3          MR. MAY:  46 pages.  I'm sorry.
 4          THE HEARING OFFICER:  Including the exhibits or
 5   the attachments?
 6          MR. MAY:  That's the last page I show, yeah.
 7          THE HEARING OFFICER:  Okay.  Mr. May, ask your
 8   question.  Or did you have a question?
 9          MR. MAY:  Yeah, I had a couple of questions, if
10   I could, in aid of an objection.
11          THE HEARING OFFICER:  For whom?  For whom?
12          MR. MAY:  What's that?
13          THE HEARING OFFICER:  I think you asked -- you
14   requested that you be able to ask questions in aid of
15   objection.
16          MR. MAY:  Yes.
17          THE HEARING OFFICER:  You want to ask those
18   questions of Mr. Brendecke?
19          MR. MAY:  Yes, if I could.
20          THE HEARING OFFICER:  Okay.
21   
22                    VOIR DIRE EXAMINATION
23   BY MR. MAY:
24          Q.   Dr. Brendecke, does this report contain any
25   information with regard to Rangen?
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 1          A.   I don't think so.
 2          Q.   Okay.  Have you done any analysis with
 3   regard to the engineering for an over-the-rim plan for
 4   the Rangen facility?
 5          A.   I've done some reconnaissance to determine
 6   what wells might be available to provide the source for
 7   such a plan.
 8          Q.   Okay.  And beyond that, have you done any
 9   kind of engineering or analysis?
10          A.   No.
11          MR. MAY:  Director, I would object on the basis
12   of foundation again.  It's another expert's report, and
13   relevance to this matter.
14          THE HEARING OFFICER:  Mr. Budge.
15          MR. TJ BUDGE:  In the record is the Department's
16   order approving this over-the-rim mitigation plan.
17   That order includes a number of conditions upon the
18   approval.  Understanding those conditions in some
19   instances requires review of the over-the-rim plan that
20   was submitted to the Department at that time.
21               And we certainly think the Director would
22   be interested to know what type of protections will be
23   included in a mitigation -- an over-the-rim plan for
24   Rangen.  And the easiest way to explain those will be
25   to cite to the protections that were implemented in
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 1   the -- proposed in the prior plan.
 2          THE HEARING OFFICER:  Mr. Lemmon, any objection?
 3          MR. LEMMON:  Yeah, I think I would object also.
 4          THE HEARING OFFICER:  Well, my rulings may seem
 5   to be inconsistent, but -- because this report is not
 6   even related to the Rangen facility.  However,
 7   Mr. Budge, I am somewhat interested and persuaded to
 8   look at the level of detail in this particular report
 9   and conditions that were imposed by the Director at the
10   time and, I suppose, compare the level of preparation
11   for the Clear Springs matter, compared to the level of
12   preparation here today.  So I'll allow it into
13   evidence.
14               (Exhibit 1053 received.)
15          MR. TJ BUDGE:  Justin, will you scroll down.
16          MR. MAY:  1053?
17          MR. TJ BUDGE:  Yes.  Page 2 of the report.  One
18   more.  And then zoom in on the top map.
19          MR. MAY:  Do you need the legend?
20          MR. TJ BUDGE:  Include the legend, yeah.
21   
22                CONTINUED DIRECT EXAMINATION
23   BY MR. TJ BUDGE:
24          Q.   Dr. Brendecke, we're looking at page 2 of
25   the over-the-rim expert report submitted in the Snake
0508
 1   River Farm case.  And we've got highlighted on the
 2   screen an image that has the AMEC logo.
 3               Is that a document, or at least an image,
 4   that you or your staff prepared?
 5          A.   Yes.
 6          Q.   And could you explain what that depicts.
 7          A.   It shows the wells that were initially
 8   identified to be participating in the plan.  Those are
 9   the yellow dots on the image.  They're numbered.
10               There is some shading, some colored shading
11   on the image.  That's the authorized place of use of
12   those wells.
13               The pink lines show pipeline routes from
14   the wells to the Snake River Farm facility.  You can
15   see there are a couple of them shown.  This was sort of
16   a preliminary alignment that we came up with early in
17   the effort.
18          Q.   Am I correct in understanding, then, that
19   this was a conceptual or preliminary example of how an
20   over-the-rim system might be implemented at Snake River
21   Farms?
22          A.   Yes.
23          Q.   These weren't final engineering or
24   construction plans?
25          A.   No.
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 1          Q.   Justin, could you zoom into the picture
 2   below that one, same page.  The whole thing, yeah.
 3               Is this any different than the prior image
 4   we were looking at?  And for the record, we're looking
 5   at the image on the bottom of page 2 of Exhibit 1053.
 6          A.   It's different in that we landed on a
 7   pipeline alignment, a preferred pipeline alignment.
 8   And I think that there may be some minor realignments
 9   of some pipes and one -- a well might have been
10   substituted for a different well.  I can't remember
11   exactly.
12          Q.   And if I look at the bottom, it says
13   "Conceptual pipeline layouts."
14               Should I understand that to mean that this
15   was not final design or engineering or construction
16   plans?
17          A.   No, you couldn't build it from this
18   information.
19          Q.   Have you reviewed the wells in the vicinity
20   of Rangen to determine if there are also wells that
21   could be interconnected to deliver water to Rangen?
22          A.   Yes.
23          Q.   Justin, will you please pull up
24   Exhibit 1059.  Boy, this is difficult to read.
25               Dr. Brendecke, do you recognize that?  And
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 1   you can turn to that in your exhibit binder if that's
 2   easier.
 3          A.   What was the number again?
 4          Q.   1059.  Dr. Brendecke, this is a table of
 5   information.  And the columns are labeled with water
 6   rights, priority dates, owner, et cetera.
 7               Is this a table that you or your staff
 8   created?
 9          A.   Yes.
10          Q.   And what does this table show?
11          A.   This is information on each of the wells
12   that we identified as potentially within reach of an
13   over-the-rim project.  I mean there -- we arbitrarily
14   drew a 2-mile line around Rangen.
15          Q.   So this is a summary of groundwater wells
16   within 2 miles of Rangen?
17          A.   Yes, irrigation wells.
18          Q.   And this was created using water right data
19   from the Department of Water Resources?
20          A.   Yes.
21          MR. TJ BUDGE:  Offer Exhibit 1059.
22          MR. MAY:  No objection.
23          THE HEARING OFFICER:  Mr. May?
24          MR. MAY:  No objection.
25          THE HEARING OFFICER:  Okay.  Mr. Lemmon?  No
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 1   objection, Mr. Lemmon?
 2          MR. LEMMON:  No objection.
 3          THE HEARING OFFICER:  Okay.  Document marked as
 4   Exhibit 1059 is received into evidence.
 5               (Exhibit 1059 received.)
 6          Q.   (BY MR. TJ BUDGE):  And looking at the
 7   wells in the vicinity of Rangen, Dr. Brendecke, did you
 8   determine that an over-the-rim -- that wells could be
 9   interconnected in a way to deliver water over the rim,
10   as you had done previously in the Clear Springs case?
11          A.   It certainly appears that there is.
12          Q.   And explain why you think there's
13   sufficient water.
14          A.   If we look at the limitations on these
15   permits, taking into account any combined limits, they
16   allow a total volume of 8,008 acre-feet per year of
17   use.  That's at the bottom of the second-to-the-last
18   column.  The total mitigation requirement at Rangen is
19   a little under 7,000 acre-feet a year.
20          Q.   Justin, could you zoom in on the bottom as
21   the totals, just all the way across the bottom.
22               Okay.  You mentioned that these water
23   rights within 2 miles of Rangen collectively allow the
24   diversion of 8,000 acre-feet.
25               And did I understand your testimony
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 1   correctly that if you were to take the 9.1 cubic foot
 2   per second mitigation obligation at Rangen and spread
 3   that across the course of a year that it would require
 4   the delivery of something under 7,000 acre-feet?
 5          A.   Yes, a little bit under 7,000.
 6          Q.   Okay.  Why don't you turn one exhibit
 7   forward to Exhibit 1059 -- or 1058.  Excuse me.
 8               And did I offer 1059?  I think so.  Yeah.
 9          MR. RANDY BUDGE:  Yeah.
10          Q.   (BY MR. TJ BUDGE):  1058.  You'll see this
11   is an image labeled "Point of diversion map," and also
12   has the AMEC logo on it.
13               Is this a map that you or your staff
14   created, Dr. Brendecke?
15          A.   Yes.
16          Q.   And what does this map show?
17          A.   It's an aerial image of the Rangen area.
18   The Rangen -- the Curren Tunnel is shown in the center
19   of the circle as a red star.  Black squares are nearby
20   wells.  The green circle is -- basically has a radius
21   of 2 miles.  Some of the black squares representing
22   wells also have a yellow dot in them.  And that just
23   denotes that that particular well has a priority senior
24   to July 13th, 1962.
25          Q.   Okay.  So am I correct in understanding
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 1   that the map depicts the point of diversion of the
 2   groundwater rights listed in Exhibit 1059?
 3          A.   Yes.
 4          Q.   And based on your review of these
 5   groundwater rights within 2 miles, is it your opinion
 6   that wells could be interconnected in a manner to
 7   deliver water to Rangen over the rim sufficient to meet
 8   its mitigation obligation?
 9          A.   Yes.
10          Q.   And your prior testimony concerning the
11   productivity of the aquifer around Rangen that you
12   offered in regards to our horizontal tunnel discussion,
13   I assume that same testimony would apply to the
14   availability of groundwater to serve Rangen from a
15   combination of these wells?
16          A.   Yes.
17          Q.   I want to talk about other protective
18   measures that were proposed in the Snake River Farm
19   case that could also be proposed here to provide a
20   reliable supply of water to Rangen.  And I think the
21   easiest way to do that would be to review the
22   protections outlined in the prior engineering work.  So
23   if you'll turn with me again back to Exhibit 1053.
24               And scroll down to page 9.
25               Garrick, do your records reflect
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 1   Exhibit 1058 being in evidence?
 2          MR. BAXTER:  No, not 1058.
 3          MR. TJ BUDGE:  I would offer Exhibit 1058, which
 4   is the map we reviewed just a moment ago, points of
 5   diversion within 2 miles of Rangen.
 6          THE HEARING OFFICER:  Mr. May?
 7          MR. MAY:  No objection.
 8          THE HEARING OFFICER:  Mr. Lemmon?
 9          MR. LEMMON:  No.
10          THE HEARING OFFICER:  The document marked as
11   Exhibit 1058 is received into evidence.
12               (Exhibit 1058 received.)
13          MR. TJ BUDGE:  Could you zoom in on the two
14   paragraphs below, heading No. 2.5.
15          MR. MAY:  Right here?
16          MR. TJ BUDGE:  Yeah.
17          Q.   Dr. Brendecke, we have on the screen
18   projected a portion of page 9 in Exhibit 1053.  And
19   we're looking at paragraph No. 2.5, which refers to
20   pipeline protection.  And it states that the pipeline
21   proposed in that case would be protected with a rate of
22   flow control valve with back pressure, pressure relief
23   valve, and air vents.
24               Could you explain the purpose of those
25   protections that were proposed in that case.
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 1          A.   Well, they stem primarily from the fact
 2   that the water was going to be pumped from the ground
 3   up to the top of the rim and then down some elevation
 4   difference to Rangen.  So there's substantial changes
 5   in pressure conditions along the pipeline.
 6               We want to prevent an airlock from
 7   occurring, so we need air vents.  We need pressure
 8   relief valves because heads at the bottom end of the
 9   pipeline could get fairly high.  And we need back
10   pressure sustaining valve to make sure that the
11   pipeline doesn't -- doesn't empty if we're switching
12   between one well and another.
13          Q.   So you've testified that an over-the-rim
14   plan would work for Rangen.
15               Would you anticipate that these same types
16   of protections would be included in construction
17   designs for an over-the-rim system at Rangen?
18          A.   Yes.
19          Q.   There's nothing, to your knowledge, that
20   would prevent these types of measures from being
21   implemented?
22          A.   Not that I can think of.
23          Q.   Justin, can you scroll down to page 14.
24               Dr. Brendecke, you can turn to page 14 or
25   view the screen.
0516
 1          A.   I just have the first page.
 2          Q.   Okay.  This section of the report,
 3   Dr. Brendecke, talks about winterization of the system
 4   and draining of wells to provide climate protection.
 5               Do you recall evaluating this or reviewing
 6   this previously?
 7          A.   Yes.
 8          Q.   And what are the protections that were
 9   discussed here?
10          A.   Well, the plan didn't use all the wells
11   continuously.  And so at some times of the year
12   portions of the system would remain idle, and you have
13   to protect them from freezing.
14          Q.   Is there any reason these same protections
15   could not be included in an over-the-rim system
16   designed for Rangen?
17          A.   No.
18          Q.   Justin, would you please turn to
19   Exhibit 1054 and scroll down to the summary on page 2.
20               Dr. Brendecke, you can turn to Exhibit 1054
21   in your binder.  We've got all of the pages there.
22   This is a labeled "Rebuttal report of Terry Scanlan"
23   prepared by IGWA in that same case.  It was identified
24   as Exhibit 2025.
25               Is this also one of the documents you
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 1   reviewed in preparing your opinion as to the
 2   feasibility of an over-the-rim system at Rangen?
 3          A.   Yes.  I think you misspoke slightly.  This
 4   was prepared on behalf of IGWA, not by IGWA.
 5          Q.   Thank you.  Yes.
 6          A.   Yes, it is one that I also reviewed.
 7          MR. TJ BUDGE:  I'd like to discuss with you some
 8   of the protected measures outlined in this report as
 9   well.  And I suppose to do that Rangen's going to ask
10   that I admit this into evidence.
11               So I would offer Exhibit 1054 into
12   evidence.
13          MR. MAY:  And I would -- this is a rebuttal
14   report.  I object on the same basis that I've objected
15   to these reports coming in.  If Dr. Brendecke has an
16   opinion, he can express it.  But this is a rebuttal
17   report about a different system that was submitted in a
18   different case by a different person.
19          THE HEARING OFFICER:  Mr. Lemmon, any
20   objections?
21          MR. LEMMON:  I would also object.
22          THE HEARING OFFICER:  Okay.  Well, again, this
23   is related to another matter.  But nonetheless, it
24   shows a -- I'm not sure, Mr. Budge, whether this helps
25   you or hinders you.  It shows a level of preparation
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 1   for a plan that, in my recollection, was approved by
 2   the Director and sets out significant detail regarding
 3   that plan.  And so as much as anything it would be used
 4   for comparative purposes.
 5          MR. TJ BUDGE:  Understood.
 6          THE HEARING OFFICER:  So it's received into
 7   evidence.
 8               (Exhibit 1054 received.)
 9          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, do you
10   have that report before you?
11          A.   Yes.
12          Q.   And if you'd turn to page 2, I just want to
13   review the summary.  There's additional explanation in
14   the report.  But I want to again review some of the
15   protective measures that were identified there that
16   could be implemented here as well.  In the first
17   paragraph it talks about the plan being constructed
18   with biosecure -- to be biosecure and sufficiently
19   reliable.
20               Do you know what it means to be biosecure?
21          A.   I believe it means to be protected from
22   contamination.
23          Q.   And do you recall what measures were taken
24   into account to ensure that facility was biosecure?
25          A.   Well, part of it was using materials that
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 1   didn't promote biofilm growth.  I think there were
 2   locks on all of the pump houses at the wellheads.  And
 3   there was a buried pipeline into the Snake River Farm
 4   facility.
 5          Q.   And those same types of materials could be
 6   utilized in an over-the-rim plan for Rangen?
 7          A.   I don't see why not.
 8          Q.   Further down on this summary there's a
 9   heading that says, "The water quality from the wells
10   will be of similar or better quality than the water
11   currently used by Snake River Farm."
12               Do you have an opinion as to whether the
13   water quality that would be pumped to Rangen would be
14   of similar quality to water that naturally discharges
15   from the tunnel?
16          MR. MAY:  Objection.  Lack of foundation.
17          THE HEARING OFFICER:  I'll let Dr. Brendecke
18   opine.
19          MR. MAY:  Might I ask a couple of questions in
20   aid of an objection?
21          THE HEARING OFFICER:  Yes.
22   
23                    VOIR DIRE EXAMINATION
24   BY MR. MAY:
25          Q.   Dr. Brendecke, as part of your plan that
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 1   was put together in the Clear Springs case, did you do
 2   testing of various wells?
 3          A.   We relied on DEQ records of water-quality
 4   tests in those wells.
 5          Q.   And you reviewed those records?
 6          A.   Yes.
 7          Q.   Do you recall whether all of the wells that
 8   you were looking at had sufficient quality to be used
 9   for a fish facility?
10          A.   I believe they all did.  There were a
11   couple that had seasonally elevated levels of nitrate,
12   but the blend together was -- actually had less nitrate
13   than the spring feeding the Snake River Farm Hatchery.
14          Q.   And that was a concern that needed to be
15   addressed by specific examination of some records?
16          A.   Yes.  As I said, we used the DEQ records
17   for the wells, and Snake River Farm had obviously had
18   water-quality data for their hatchery.
19          Q.   We have a list of wells that's been shown
20   here as Exhibit 1059.
21               Have you made any similar analysis with
22   regard to these wells in Table 1059?
23          A.   I have not looked at the water-quality
24   records for these wells.
25          Q.   Have you looked at any water-quality
0521
 1   records for any wells around Rangen?
 2          A.   No, I haven't.
 3               Around Rangen, did you say?
 4          Q.   Yeah.
 5          A.   No, I haven't.
 6          MR. MAY:  Objection, Director.  Lack of
 7   foundation.
 8          THE HEARING OFFICER:  Overruled.  I'll allow
 9   Dr. Brendecke to offer a general opinion about the
10   water quality.
11   
12                CONTINUED DIRECT EXAMINATION
13   BY MR. TJ BUDGE:
14          Q.   Dr. Brendecke, to your knowledge, is water
15   that would be pumped over the rim to Rangen coming from
16   the same aquifer as water that discharges from the
17   Curren Tunnel?
18          A.   Yes.  It's all coming from the ESPA.
19          Q.   Do you have any reason to believe that
20   water pumped over the rim would be less suitable in
21   terms of temperature or quality than water that
22   naturally discharges from the Curren Tunnel?
23          MR. MAY:  I would object on the same basis,
24   Director.
25          THE HEARING OFFICER:  Overruled.
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 1          THE WITNESS:  Well, the wells are in an area
 2   that's upgradient from the tunnel.  So it would
 3   certainly seem logical that the water that comes out
 4   the tunnel is the same basic water that is serving
 5   these wells.
 6          Q.   (BY MR. TJ BUDGE):  Could you turn, please,
 7   to Exhibit 1020 in the record, Dr. Brendecke.  You'll
 8   see that's labeled "Final order concerning the
 9   over-the-rim plan."
10               Have you read this document before?
11          A.   Yes.
12          Q.   And do you recognize this as the order
13   issued by the Director in response to the over-the-rim
14   plan submitted for Snake River Farm?
15          A.   Yes.
16          Q.   Will you please turn to page 6 of that
17   order.  You'll see this begins the conclusions of law
18   section of order.  And I want to direct your attention
19   to paragraph No. 5 or conclusion No. 5.  In the first
20   sentence, "The Director concurs with the Hearing
21   Officer's conclusion that the over-the-rim plan meets
22   the necessary standards of temperature, reliability,
23   water quality, and biosecurity."
24               Is it your opinion, Dr. Brendecke, that an
25   over-the-rim plan can be constructed and implemented
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 1   for Rangen that also meets necessary standards for
 2   temperature, reliability, water quality, and
 3   biosecurity?
 4          MR. MAY:  Object again on the basis of
 5   foundation.
 6          THE HEARING OFFICER:  Overruled.
 7          THE WITNESS:  I don't have any reason to think
 8   that it couldn't.
 9          Q.   (BY MR. TJ BUDGE):  Paragraph 6 there the
10   Director finds that delivering water over the rim is a
11   suitable or reasonable form of providing mitigation.
12               In your opinion, is providing water to
13   Rangen over the rim a reasonable or suitable form of
14   delivering water directly to Rangen's facility?
15          MR. MAY:  Objection.  Lack of foundation.
16          THE HEARING OFFICER:  Overruled.
17          THE WITNESS:  Well, the water is clearly
18   available in the aquifer above Rangen, and it seems
19   like a reasonable approach to do mitigation.
20          Q.   (BY MR. TJ BUDGE):  You can turn the page
21   to page 7.  And we'll direct your attention to
22   paragraph 9.
23               Earlier when we were looking at the layouts
24   that were proposed in the Snake River Farm, we looked
25   at an image that identified the layout as conceptual.
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 1               Do you remember that?
 2          A.   Yes.
 3          Q.   And is it your understanding that the
 4   information provided in the report submitted to the
 5   Department at that time were not final engineering or
 6   construction plans, but were to conceptually describe
 7   how an over-the-rim system would work at Snake River
 8   Farms?
 9          A.   Yes.
10          Q.   And if you see paragraph 9, conclusion of
11   law 9, the Director made as a condition of approval the
12   Groundwater District submitting a plan to Clear Springs
13   that allows them to fully evaluate the proposal.
14               If the Director approves an over-the-rim
15   plan conceptually in this case, do you have the
16   expertise and experience to prepare an over-the-rim
17   plan that could be provided to Rangen for full
18   evaluation?
19          A.   I believe within my company I do, yes.
20          Q.   Do you have a sense of the time that would
21   be required to create that type of plan?
22          A.   Well, I haven't asked about people's
23   availability, but I would think it would take at least
24   six months.
25          Q.   Thank you for that, Dr. Brendecke.
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 1               Let's move on to the final mitigation
 2   proposal, which is a pump-back plan.
 3               Have you evaluated the feasibility of
 4   pumping water back, which if you read the mitigation
 5   plan, it essentially refers to recirculating some water
 6   within the Rangen facility?
 7          A.   Pardon me.  Would you repeat the question?
 8          Q.   Yeah.  The final mitigation alternative
 9   included in IGWA's mitigation plan is labeled "Direct
10   pump-back."  And it reads that "IGWA will pay the cost
11   to engineer, construct, and operate a direct pump-back
12   and aeration system within the Rangen facility to
13   secure sufficient flows to meet mitigation obligations
14   to the extent of any shortfall."
15               Have you evaluated the feasibility of doing
16   a pump-back proposal?
17          A.   I've not done any detailed evaluation.
18   I've just ascertained that there's sufficient water at
19   the bottom end of the system to meet the mitigation
20   obligation if it was returned to the top.
21          Q.   From an engineering standpoint, how
22   difficult would it be to design a pump-back system to
23   pump water from the bottom to the top of Rangen's
24   facility?
25          A.   I don't think it would be difficult.
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 1          Q.   And with such a system, could you implement
 2   similar protections that may have been needed for an
 3   over-the-rim system like pressure relief valves,
 4   biosecurity, backup power, and the like?
 5          MR. MAY:  Objection.  Lack of foundation.
 6          THE HEARING OFFICER:  Overruled.
 7          THE WITNESS:  Yes, you could do all those
 8   things.
 9          Q.   (BY MR. TJ BUDGE):  Do you have an opinion
10   as to the amount of credit available -- excuse me.  Do
11   you have an opinion as to the amount of water that
12   could be available to Rangen by recirculating water
13   through its system?
14          MR. MAY:  Objection.  Lack of foundation.
15          THE HEARING OFFICER:  Overruled.
16          THE WITNESS:  Well, we talked a little earlier
17   about flows in Billingsley Creek below the CTR where
18   the -- yeah, the CTR raceways.  And it appears to me
19   that there is almost always 9 cfs of water at that
20   point, which would be enough.
21          Q.   (BY MR. TJ BUDGE):  Have you reviewed any
22   aquaculture data to determine whether there may be
23   special requirements to meet fish needs when
24   recirculating water?
25          A.   Not -- I haven't done anything myself.  But
0527
 1   I recall testimony from the earlier case that there are
 2   dissolved oxygen requirements and the like to be met.
 3          Q.   And those could be implemented as part of a
 4   recirculation system?
 5          MR. MAY:  Objection.  Lack of foundation.
 6          THE HEARING OFFICER:  Sustained.  Dr. Brendecke
 7   has not been recognized as an expert in fish
 8   propagation.
 9          MR. TJ BUDGE:  Yeah.
10          Q.   Dr. Brendecke, have you ever designed
11   systems that involved aeration devices?
12          A.   Wastewater treatment systems that involved
13   aeration.
14          Q.   Could an aeration device --
15          A.   It's been a long time, I might add.
16          Q.   Could an aeration device be included in the
17   design and construction of a recirculation system?
18          MR. MAY:  Objection.  Lack of foundation.
19          THE HEARING OFFICER:  Well, I'll allow the
20   answer to that question.  Overruled.
21          THE WITNESS:  Yes, I believe it could.
22          MR. TJ BUDGE:  Okay.  I don't have any further
23   questions.  Thank you.
24          THE HEARING OFFICER:  Okay.  Shall we try to get
25   all the way through cross-examination tonight?
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 1          MR. MAY:  I have a feeling it might take me more
 2   than five minutes.
 3          THE HEARING OFFICER:  Tomorrow morning?
 4          MR. MAY:  Yeah.  Sure.
 5          THE HEARING OFFICER:  I have until noon
 6   tomorrow.
 7          MR. MAY:  Okay.  I'm not sure what to do about
 8   that.  I'm hoping that I can be fairly efficient with
 9   Dr. Brendecke, but I'll have to be as efficient as I
10   can.  My understanding is we have Dr. Brendecke, we
11   have Dr. Brockway.
12               And you have -- who were you planning on
13   calling other than that?
14          MR. TJ BUDGE:  Wayne Courtney.
15          MR. MAY:  Okay.  So maybe three tomorrow.
16          THE HEARING OFFICER:  Do you want to start at
17   8:00?
18          MR. MAY:  We'll do what we can.  8:00 would be
19   great.
20          THE HEARING OFFICER:  Do you want to start at
21   8:00 and try to get done?
22          MR. RANDY BUDGE:  I don't think we'll have any
23   trouble being done tomorrow.
24          THE HEARING OFFICER:  Pardon me?
25          MR. RANDY BUDGE:  I don't anticipate we'll have
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 1   trouble being done tomorrow.  We only have two
 2   witnesses tomorrow, their cross on Brendecke.
 3               I don't know how long you expect that to
 4   be.
 5          MR. MAY:  Like I said, I'll try and be
 6   efficient, but you never know.
 7          THE HEARING OFFICER:  So what do we have?  Cross
 8   of Dr. Brendecke, and then will you guys rest at that
 9   point?
10          MR. RANDY BUDGE:  We only have one other
11   witness.
12          THE HEARING OFFICER:  Okay.  So you have one --
13          MR. RANDY BUDGE:  They have one witness.
14          THE HEARING OFFICER:  You have one additional
15   witness on direct?
16          MR. HAEMMERLE:  You're going to call Wayne
17   Courtney?
18          MR. RANDY BUDGE:  Correct.
19          THE HEARING OFFICER:  Oh, okay.  As an adverse
20   witness, then?
21          MR. RANDY BUDGE:  Correct.
22          THE HEARING OFFICER:  And then in the direct
23   testimony for Rangen, one witness?
24          MR. HAEMMERLE:  Brockway.
25          THE HEARING OFFICER:  Dr. Brockway.
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 1               Let's start at 8:00.  Let's see if we can
 2   finish.  Okay.  See you tomorrow.
 3               (Hearing adjourned at 4:54 p.m.)
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· · · · ··       THE HEARING OFFICER:··We're back on the record.·1·


· ·It's about 8:40 in the morning.··And today is -- mercy.·2·


· · · · · · · ·            What is today?·3·


· · · · ··       MR. BAXTER:··18th.·4·


· · · · ··       THE HEARING OFFICER:··Today is March 18th, 2014.·5·


· ·I lose track.··This is a continuation of the hearing·6·


· ·for mitigation plan for the Rangen call.·7·


· · · · · · · ·            And we have just finished with one of your·8·


· ·witnesses, Mr. Budge.·9·


· · · · · · · ·            Next witness?10·


· · · · ··       MR. TJ BUDGE:··That's correct.··Our next witness11·


· ·is Jennifer Sukow.12·


· · · · ··       THE HEARING OFFICER:··Okay.··Ms. Sukow, if13·


· ·you'll come forward, please.14·


· · · · ··       MR. BAXTER:··Director?15·


· · · · ··       THE HEARING OFFICER:··Yes.16·


· · · · ··       MR. BAXTER:··If I might ask, I think we left17·


· ·yesterday asking about the deposition of --18·


· · · · ··       MR. HAEMMERLE:··Oh, yeah, we should finish that19·


· ·one up.20·


· · · · ··       THE HEARING OFFICER:··Okay.21·


· · · · ··       MS. SUKOW:··Should I --22·


· · · · ··       THE HEARING OFFICER:··Wherever you feel23·


· ·comfortable.··I know where you migrate to.··You can sit24·


· ·in the gallery if you want or whatever.25·
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· · · · ··       MS. SUKOW:··Okay.·1·


· · · · ··       MR. TJ BUDGE:··We discussed just making an·2·


· ·exhibit of that this morning, and we've made that·3·


· ·stipulation.··The one caveat is Travis Thompson did·4·


· ·e-mail a change page Sunday, I believe.··And so we·5·


· ·don't have that with us today, but we can provide that·6·


· ·later and attach it to Mr. Hansten's deposition.··But·7·


· ·the stipulation is that Mr. Hansten's deposition will·8·


· ·be submitted in lieu of his live testimony.·9·


· · · · ··       MR. HAEMMERLE:··And we should have that marked10·


· ·as an exhibit right now, and just get that marked, in,11·


· ·and done.12·


· · · · · · · ·            Director, in addition to that, the exhibits13·


· ·that go along with Mr. Hansten's deposition are Rangen14·


· ·Exhibits 2023 through 2030.15·


· · · · ··       MR. TJ BUDGE:··Is that all of the exhibits that16·


· ·were at his deposition?17·


· · · · ··       MR. MAY:··Yeah.18·


· · · · ··       MR. TJ BUDGE:··Okay.19·


· · · · ··       MR. MAY:··And if I might add that that20·


· ·corresponds to Exhibits 23 through Exhibits 30 that are21·


· ·referenced in the deposition itself.22·


· · · · ··       MR. TJ BUDGE:··Okay.··Let's assign the next23·


· ·number on your exhibit list to his transcript.24·


· · · · ··       MR. MAY:··2076.25·
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· · · · ··       MR. TJ BUDGE:··So that deposition transcript·1·


· ·will be assigned Exhibit No. 2076.·2·


· · · · · · · ·            (Exhibit 2076 marked.)·3·


· · · · ··       MR. BAXTER:··Director, if I might.·4·


· · · · ··       THE HEARING OFFICER:··Sure.··Garrick has a·5·


· ·question about the deposition or the exhibit.·6·


· · · · ··       MR. BAXTER:··I'm still a little unclear.··So it·7·


· ·was Exhibits 20 and then 23 through 30 to the·8·


· ·deposition is now Exhibit 2076?·9·


· · · · ··       MR. HAEMMERLE:··No.··2076 is going to be the10·


· ·deposition itself.··And I think Jeff has published that11·


· ·deposition, marked it.··The exhibits that correspond12·


· ·with the deposition are Rangen -- current Rangen13·


· ·Exhibits 2023 through 2030.14·


· · · · ··       MR. BAXTER:··Oh, so 2023 through 2030?15·


· · · · ··       MR. HAEMMERLE:··2030, yeah.16·


· · · · ··       MR. BAXTER:··Okay.··Thank you.17·


· · · · ··       MR. MAY:··And the significance of 23 through 3018·


· ·is that they were Deposition Exhibits 23 through 30,19·


· ·and so in the deposition that's how they're referenced.20·


· · · · ··       MR. BAXTER:··I'm understanding that.··Thank you.21·


· · · · · · · ·            (Exhibits 2023, 2025, 2026, 2029, 2030, and22·


· · · · ··       2076 received.)23·


· · · · ··       THE HEARING OFFICER:··We don't anticipate any24·


· ·elaboration or any reading of the deposition into the25·
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· ·record, based on the discussions of the parties?·1·


· · · · · · · ·            Mr. Haemmerle?·2·


· · · · ··       MR. HAEMMERLE:··No, I elaborated on opening, so·3·


· ·I'll leave it at that.·4·


· · · · ··       THE HEARING OFFICER:··Okay.··Very good.·5·


· · · · · · · ·            Any other preliminary matters?·6·


· · · · · · · ·            Thank you.·7·


· · · · · · · ·            Now, Ms. Sukow.··Raise your right hand,·8·


· ·please.·9·


· ·10·


· · · · · · · · · · · ·                    JENNIFER SUKOW,11·


· ·having been called as a witness by IGWA and duly sworn12·


· ·to tell the truth relating to said cause, testified as13·


· ·follows:14·


· ·15·


· · · · ··       THE HEARING OFFICER:··Thank you.··Please be16·


· ·seated.17·


· · · · · · · ·            Mr. Budge.18·


· ·19·


· · · · · · · · · · ·                  DIRECT EXAMINATION20·


· ·BY MR. TJ BUDGE:21·


· · · · ··       Q.· ·Thank you, Ms. Sukow, for being here today.22·


· ·I imagine there are maybe other tasks you would prefer23·


· ·to be undertaking.··So we appreciate it.24·


· · · · · · · ·            Can you please state your name and spell25·
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· ·your last name for the record.·1·
· · · · ··       A.· ·Jennifer Sukow, S-u-k-o-w.·2·
· · · · ··       Q.· ·And what's your position with the·3·
· ·Department of Water Resources?·4·
· · · · ··       A.· ·I am a Technical Engineer II.·5·
· · · · ··       Q.· ·Okay.··And part of that involves·6·
· ·groundwater modeling with the Eastern Snake Plan·7·
· ·Aquifer model?·8·
· · · · ··       A.· ·Yes.·9·
· · · · ··       Q.· ·All right.··Are you familiar with the10·
· ·mitigation plan that IGWA has submitted in this case?11·
· · · · ··       A.· ·Yes.12·
· · · · ··       Q.· ·If you'll look in the binder of exhibits in13·
· ·front of you and find tab 1000 and open that, you'll14·
· ·see a copy of that mitigation plan.15·
· · · · ··       A.· ·The third book over here.··Okay.16·
· · · · ··       Q.· ·Please turn to the second page.··You'll see17·
· ·there the first section of the first mitigation18·
· ·proposal that IGWA is seeking is a request for credit19·
· ·for certain mitigation activities, and it refers to20·
· ·conversions, voluntary dry-ups, and groundwater21·
· ·recharge.22·
· · · · · · · ·            We understood from the testimony yesterday23·
· ·that you are the person who has operated the Eastern24·
· ·Snake Plain Aquifer model, or what I may refer to as25·
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· ·ESPAM, to calculate the magnitude of those credits; is·1·


· ·that right?·2·


· · · · ··       A.· ·I calculated the benefit to Curren Tunnel·3·


· ·predicted by the model and the linear regression for·4·


· ·the 2011 through 2013 activities.·5·


· · · · ··       Q.· ·Okay.··Great.··I'll talk to you about those·6·


· ·a little bit later.··I want to just preliminarily·7·


· ·explain my understanding of the process of getting some·8·


· ·of that data from the field to your desk and make sure·9·


· ·that my understanding, based on prior testimony, is10·


· ·consistent with your understanding of how that11·


· ·information gets to you.12·


· · · · · · · ·            Yesterday Lynn Carlquist testified that13·


· ·they provide some of the conversion and recharge data14·


· ·to Water District 130.··And then Cindy Yenter testified15·


· ·that she takes that information, along with some16·


· ·information from canal companies regarding conversion17·


· ·deliveries, and matches that up with parcels of land on18·


· ·which that water is delivered, and then creates a19·


· ·spreadsheet that comes up with a -- what she referred20·


· ·to as a credit and explained that that was kind of a21·


· ·groundwater savings calculation.22·


· · · · · · · ·            And then I understood she sends that23·


· ·spreadsheet to you, and you take the information from24·


· ·that spreadsheet and use that to run the model; is that25·
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· ·correct?·1·
· · · · ··       A.· ·Yes.··We start with Cindy's spreadsheet for·2·
· ·the IGWA conversions.·3·
· · · · ··       Q.· ·Okay.··And then Brian Higgs testified that·4·
· ·he does a similar thing for Southwest and Goose Creek·5·
· ·Irrigation Districts and sends it to Tim Luke, who·6·
· ·undertakes a similar verification process, and then·7·
· ·sends a similar spreadsheet to you for Southwest and·8·
· ·Goose Creek; is that right?·9·
· · · · ··       A.· ·Yes.··We start with Tim Luke's10·
· ·spreadsheet --11·
· · · · ··       Q.· ·Okay.12·
· · · · ··       A.· ·-- for the Southwest conversions.13·
· · · · ··       Q.· ·Okay.··A little later I'll pull up those14·
· ·spreadsheets and make sure that we're talking about the15·
· ·same thing, and then we'll look at the chart that you16·
· ·prepared of those 2011, '12, and '13 credits.17·
· · · · · · · ·            But before we get there, I wanted to just18·
· ·talk generally about how the model calculates the19·
· ·effect of those activities -- the conversions, the20·
· ·recharge, and the CREP -- and just have you explain21·
· ·kind of conceptually on a high level that hopefully22·
· ·most of us could understand how the model does that.23·
· · · · · · · ·            So for dry-ups, which yesterday were24·
· ·explained as land that was traditionally irrigated with25·
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· ·groundwater and the farmer ceases irrigating at all·1·


· ·through the CREP program, or there's some other·2·


· ·voluntary dry-ups that people undertake, can you·3·


· ·explain generally how the model calculates or treats a·4·


· ·dry-up.·5·


· · · · ··       A.· ·I guess I'm not sure by what you mean by·6·


· ·how it treats it.·7·


· · · · ··       Q.· ·How does the model calculate the effect of·8·


· ·somebody drying up land that was historically irrigated·9·


· ·with groundwater?10·


· · · · ··       A.· ·Well, for the -- for the dry-ups we start11·


· ·with a .shp file that shows the area of the field that12·


· ·was dried up.··And we run that through a preprocessing13·


· ·tool that takes the -- you know, that area, and then it14·


· ·also looks at the ET and precipitation that's averaged15·


· ·over the 1998 to 2008 period, and calculates the crop16·


· ·irrigation requirement, which would be the net stress17·


· ·that would have occurred there if they had continued to18·


· ·irrigate from groundwater.19·


· · · · · · · ·            And then we run that stress.··It assigns20·


· ·that stress to the model cell that the field is in, and21·


· ·then we run that stress through the MODFLOW groundwater22·


· ·model.23·


· · · · ··       Q.· ·Okay.··So let me just try to clarify a24·


· ·couple things.··You referred to a .shp file.··And my25·
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· ·understanding of that is it's just a geographic outline·1·
· ·of land that maybe we're talking about that was·2·
· ·irrigated with groundwater historically.·3·
· · · · · · · ·            Is that right?·4·
· · · · ··       A.· ·Yes.·5·
· · · · ··       Q.· ·And you talked about model cells.··My·6·
· ·understanding is the model is broken up to·7·
· ·1-mile-square grid cells.·8·
· · · · ··       A.· ·Yes.·9·
· · · · ··       Q.· ·So you figure out which grid cell that .shp10·
· ·file is located in?11·
· · · · ··       A.· ·Yes.··We have a preprocessing tool that12·
· ·does that.13·
· · · · ··       Q.· ·Okay.··That's what the preprocessing tool14·
· ·does, it assigns that .shp file to a certain model15·
· ·cell?16·
· · · · ··       A.· ·That's part of what it does, yes.17·
· · · · ··       Q.· ·Okay.··And then is it -- so I understand18·
· ·it, is really what the model doing is figuring out the19·
· ·hydraulic effect on the aquifer if you no longer pump20·
· ·groundwater to irrigate that .shp file?21·
· · · · ··       A.· ·Yes.··It looks at the hydrologic effect22·
· ·of -- of basically injecting a volume of water that's23·
· ·equivalent to what was not pumped and consumptively24·
· ·used on that field.25·
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· · · · ··       Q.· ·Okay.··And then am I correct in·1·
· ·understanding that that hydrologic change in that one·2·
· ·model cell, the model is capable of predicting the·3·
· ·effect of that change on any other model cell within·4·
· ·the model?·5·
· · · · ··       A.· ·Technically, yes.··What we are -- the·6·
· ·output we're actually using is the effect of that --·7·
· ·that stress on discharge to the river and springs.·8·
· · · · ··       Q.· ·Okay.··So you can take the change in that·9·
· ·one model cell, and then the model can create a10·
· ·prediction of the effect on some other spring cell or11·
· ·river reach cell in the model?12·
· · · · ··       A.· ·Yes.13·
· · · · ··       Q.· ·Okay.··Thanks for that explanation.··That's14·
· ·helpful.15·
· · · · · · · ·            And then with conversions, is the model's16·
· ·calculation of the hydrologic effect of a conversion17·
· ·any different than what it does for a dry-up?18·
· · · · ··       A.· ·No.··The actual groundwater flow model19·
· ·works with whatever stress we put in, you know.··And20·
· ·for the conversions, you know, the volume that we're21·
· ·putting in was, you know, taken from Cindy's22·
· ·spreadsheet, and then we also have some allowance for23·
· ·conveyance loss that we calculate.24·
· · · · · · · ·            But it's put in as a volume, and the25·
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· ·groundwater flow model doesn't know when we run it what·1·


· ·that volume came from.·2·


· · · · ··       Q.· ·Okay.··So on a conversion it's similar to a·3·


· ·dry-up, except that in addition to accounting for the·4·


· ·less groundwater being withdrawn, you're also·5·


· ·accounting for some recharge that accompanies that·6·


· ·conversion?·7·


· · · · ··       A.· ·Well, with the conversions we're putting in·8·


· ·the volume that Tim or Cindy reviewed and said "This is·9·


· ·the amount of CREP volumetric credit they'll get at10·


· ·this conversion site."··And we model that volume as the11·


· ·stress that occurs in that cell, plus we give an12·


· ·allowance for conveyance loss.13·


· · · · · · · ·            So we calculate a conveyance loss to, you14·


· ·know, that would be coincident with getting that water15·


· ·to the field.··And we apply that stress to the cells,16·


· ·you know, along the path, along the canal to get that17·


· ·water there.18·


· · · · ··       Q.· ·Okay.··So -- and my understanding of19·


· ·conversions is there's more benefit to converting than20·


· ·to simply drying up acres, because not only do you get21·


· ·the effect of not pumping the aquifer, but you also get22·


· ·some recharge, either through conveyance loss or the23·


· ·water applied to the actual crop.24·


· · · · · · · ·            Is that fair to say?25·
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· · · · ··       A.· ·That's generally true, assuming that·1·


· ·there's, you know, not -- yeah, I mean they get more·2·


· ·benefit than just the groundwater volume because there·3·


· ·is inefficiency in the application and there's·4·


· ·conveyance losses.·5·


· · · · ··       Q.· ·Okay.··That makes sense.··And then on·6·


· ·recharge, I guess you're taking some model cell and·7·


· ·assigning some amount of water that's injected into the·8·


· ·aquifer in that model cell to account for the recharge·9·


· ·that occurs in that cell?10·


· · · · ··       A.· ·Yes.11·


· · · · ··       Q.· ·All right.··Okay.··Thanks for that12·


· ·background explanation.13·


· · · · · · · ·            If you will look in that exhibit book in14·


· ·front of you and turn to Exhibit 1025.15·


· · · · ··       A.· ·Okay.16·


· · · · ··       Q.· ·At the top of that exhibit it's titled17·


· ·"ESPAM-2.1 simulation of steady-state benefits to18·


· ·Curren Tunnel from 2011 to 2013 conversion and CREP19·


· ·projects within the Great Rift trim line."··This20·


· ·document was provided to us by Garrick Baxter, I21·


· ·believe, with the Department.22·


· · · · · · · ·            And my understanding is this reflects your23·


· ·calculation -- your running of the model to calculate24·


· ·the effects of conversion, CREP, and recharge during25·
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· ·that three-year period.·1·


· · · · · · · ·            Is that right?·2·


· · · · ··       A.· ·Yes.·3·


· · · · ··       Q.· ·Okay.··Can you explain just what the·4·


· ·different columns and rows of the model refer to just·5·


· ·so that we understand what this table is showing.·6·


· · · · ··       A.· ·I'm sorry.··Say that again.·7·


· · · · ··       Q.· ·Just generally explain what the table·8·


· ·shows.·9·


· · · · ··       A.· ·Okay.··The table shows, you know, the10·


· ·volumes of -- of benefit to the aquifer from various11·


· ·mitigation projects and then the predicted benefit to12·


· ·Curren Tunnel, which is, you know, a two-step process13·


· ·where we -- we use the model ESPAM-2.1 to predict the14·


· ·benefit to the model cell that contains Curren Tunnel15·


· ·and the rest of the spring complex.16·


· · · · · · · ·            And then we apply a 63 percent, which is17·


· ·from a linear regression model, that relates the change18·


· ·in flow to the tunnel to the change in total flow in19·


· ·the model cell.20·


· · · · · · · ·            The -- in this table the mitigation21·


· ·projects were broken up into -- into several groups.22·


· ·We show the conversions that were done by members of23·


· ·IGWA, then we show the conversions that were done by24·


· ·members of Southwest Irrigation District and Goose25·
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· ·Creek Irrigation District.·1·


· · · · · · · ·            Southwest and Goose Creek also had some·2·


· ·voluntary curtailments that are -- that are dry-ups·3·


· ·that aren't part of the CREP program.··And then we show·4·


· ·dry-ups that were part of the CREP program.··And we·5·


· ·show the -- the recharge that Southwest Irrigation·6·


· ·District reported in those three injection wells that·7·


· ·were shown yesterday.·8·


· · · · ··       Q.· ·Okay.··Thank you.·9·


· · · · · · · ·            So if we look in that left column, there's10·


· ·a series or a list of mitigation activities that have11·


· ·been undertaken by groundwater pumpers.··And then if we12·


· ·go over to the right column for predicted benefit to13·


· ·Curren Tunnel, the bottom, the totals, that's the14·


· ·steady-state effect on the Rangen model cell from those15·


· ·activities in the left mitigation project column;16·


· ·correct?17·


· · · · ··       A.· ·No.··You said that's the predicted benefit18·


· ·to the Rangen model cell.··And this is the predicted19·


· ·benefit to Curren Tunnel.20·


· · · · ··       Q.· ·Okay.21·


· · · · ··       A.· ·So it's already been multiplied by the22·


· ·63 percent.23·


· · · · ··       Q.· ·Okay.··All right.··So for example, in 2011,24·


· ·the 1.7 cfs figure, that's 63 percent of the total25·
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· ·predicted benefit to the Rangen model cell?·1·
· · · · ··       A.· ·Yes.·2·
· · · · ··       Q.· ·Okay.··And then 2.1 cfs in 2012 and 1.7 in·3·
· ·2013.··I only -- I just have a few questions about·4·
· ·this.·5·
· · · · · · · ·            And I think what may be easiest would be,·6·
· ·Justin, for you to pull up Exhibits -- and these are·7·
· ·spreadsheets -- 1022 and 1023.·8·
· · · · · · · ·            You can look at those in the binder if·9·
· ·you'd like, Ms. Sukow.··In the binder all you have is a10·
· ·screenshot of the first page of the spreadsheet, which11·
· ·you may or may not be able to decipher.··But on the12·
· ·screen in front of you we have projected the actual13·
· ·spreadsheet.··And the first spreadsheet on the top it14·
· ·says "1022 conversion summary 2011."15·
· · · · · · · ·            And I'll represent to you that Ms. Yenter16·
· ·explained yesterday that this is the spreadsheet she17·
· ·prepares of conversion data in Water District 130.18·
· ·There's a number of tabs on the bottom, "Soft19·
· ·Conversions," "Hard Conversions," et cetera.··You20·
· ·mentioned earlier that you use data provided by21·
· ·Ms. Yenter to run the model.22·
· · · · · · · ·            And I just want to make sure that this is23·
· ·the spreadsheet you're referring to that you get from24·
· ·Ms. Yenter for that purpose?25·
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· · · · ··       A.· ·Yes.·1·
· · · · ··       Q.· ·And, Justin, let's go to 1023 is the same·2·
· ·looking spreadsheet, but it's for years 2012 and 2013.·3·
· · · · · · · ·            So this, again, would be the data that you·4·
· ·utilized to create the figures on Exhibit 1025 for the·5·
· ·years 2012 and 2013; is that right?·6·
· · · · ··       A.· ·Yes.·7·
· · · · ··       Q.· ·And then also if you go to 1082.·8·
· · · · · · · ·            Garrick, do you show those spreadsheets,·9·
· ·1022 and 1023, as being in evidence?10·
· · · · ··       MR. BAXTER:··Yes.11·
· · · · ··       MR. TJ BUDGE:··Okay.12·
· · · · ··       Q.· ·And then 1082 and 1083 are different13·
· ·spreadsheets.··They're for Southwest Irrigation14·
· ·District.15·
· · · · · · · ·            And we understood from the testimony16·
· ·yesterday these were also provided to you and used by17·
· ·you to do your calculations for those districts; is18·
· ·that correct?19·
· · · · ··       A.· ·Yes.··Sorry, the tabs that I look at are up20·
· ·here.··The ones in the screenshot are not the tabs I21·
· ·use so I didn't recognize them.22·
· · · · · · · ·            Yeah.··This spreadsheet you have on the23·
· ·screen is one that I used, yes.24·
· · · · ··       Q.· ·Okay.··And for the record, the spreadsheet25·
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· ·on the screen is Exhibit 1082.·1·
· · · · · · · ·            And then, Justin, if you'll go to 1083.·2·
· · · · · · · ·            It's the same spreadsheet but for the years·3·
· ·2012 and '13.··And I assume this is also the·4·
· ·spreadsheet you used?·5·
· · · · ··       A.· ·Yes.·6·
· · · · ··       Q.· ·Is there any data that you gather that does·7·
· ·not come from one of these two spreadsheets?·8·
· · · · ··       A.· ·There isn't data that we gather.··We do --·9·
· ·we do use estimates from the model to estimate the10·
· ·canal seepage, and that is reflected in the notes on11·
· ·the table that I produced.··I'm sorry, I've forgotten12·
· ·what exhibit number that was.13·
· · · · ··       Q.· ·It's 1025.14·
· · · · ··       A.· ·Yes.··So notes 1 and 2 on Exhibit 1025 show15·
· ·the canal seepage that we assumed for those conversion16·
· ·projects.17·
· · · · ··       Q.· ·Okay.··And then the CREP data, does it come18·
· ·from these spreadsheets, or do you get that from19·
· ·another source?20·
· · · · ··       A.· ·We get that from another source.21·
· · · · ··       Q.· ·Ms. Sukow, if you'll turn to Exhibit 1039.22·
· ·And it's the first exhibit in the second book.23·
· · · · ··       A.· ·Oh.··Okay.24·
· · · · ··       Q.· ·Take a moment to look at this.··This is a25·
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· ·document that we obtained published by the NRCS.··It's·1·


· ·a CREP report for Idaho for the year 2013.·2·


· · · · · · · ·            Is this the document or the source of data·3·


· ·for your CREP calculations, or do you get your data·4·


· ·from something else?·5·


· · · · ··       A.· ·I get my data from a CREP .shp file that is·6·


· ·processed by IDWR's GIS staff.··They get data from, you·7·


· ·know, from the agency, the Idaho Soil and Water·8·


· ·Conservation Commission.··So I don't use this data·9·


· ·myself.··It's already been processed by others for my10·


· ·use.11·


· · · · ··       Q.· ·Okay.··Is this report one that you would12·


· ·review in the course of your job, or do you just take13·


· ·the .shp file that you mentioned?14·


· · · · ··       A.· ·Yeah, I just take the .shp file that15·


· ·somebody else has already processed.16·


· · · · ··       Q.· ·Okay.··This document isn't one you're17·


· ·familiar with, then?18·


· · · · ··       A.· ·I have seen it before, but I'm not19·


· ·particularly familiar with it.20·


· · · · ··       Q.· ·Okay.··Do you know if the CREP data shown21·


· ·in this document is the same as the data that you use22·


· ·in your model run?23·


· · · · ··       A.· ·I -- I have never compared the .shp file I24·


· ·use to this document.··So no, I can't -- I don't know.25·
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· · · · ··       Q.· ·Okay.··When you get your .shp file from the·1·


· ·NRCS for CREP data, is that an annual .shp file?··Is·2·


· ·that something they provide to you annually?·3·


· · · · ··       A.· ·Again, I get the .shp file from IDWR staff.·4·


· ·I do not know what their process is for getting the·5·


· ·updates from this agency, and I don't know how often·6·


· ·they do it.·7·


· · · · ··       MR. TJ BUDGE:··Okay.··Mr. Director, we had hoped·8·


· ·to admit this document into evidence.··It doesn't·9·


· ·appear that it's one that Ms. Sukow utilizes in her10·


· ·calculation of CREP data, but it is an explanation of11·


· ·the CREP program in Idaho.··And it has figures on the12·


· ·number of acres enrolled over the last few years.··It13·


· ·is a public document, and I think it's fair to assume14·


· ·that the data reported in it is accurate and consistent15·


· ·with what Ms. Sukow relies upon.16·


· · · · · · · ·            With that background, I would offer it into17·


· ·evidence.··It's Exhibit 1039.18·


· · · · ··       MR. MAY:··Director, may I have a couple of19·


· ·questions in aid of objection?20·


· · · · ··       THE HEARING OFFICER:··Yes.21·


· ·22·


· · · · · · · · · ··                 VOIR DIRE EXAMINATION23·


· ·BY MR. MAY:24·


· · · · ··       Q.· ·Ms. Sukow, the data that you rely upon in25·
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· ·making your calculations that ended up in Exhibit 1025,·1·


· ·do those include all CREP acres?·2·


· · · · ··       A.· ·The -- when we do the processing, we shape·3·


· ·the -- we clip the .shp file to the area of·4·


· ·curtailment.··So in this case the Great -- you know,·5·


· ·the Great Rift trim line.··So it does not include any·6·


· ·CREP acres that are east of the Great Rift or that are,·7·


· ·well, obviously outside of the model boundary, so...·8·


· · · · ··       Q.· ·And that would include just the model·9·


· ·boundary or the area of common groundwater supply as10·


· ·well?11·


· · · · ··       A.· ·It only includes CREP within the area of12·


· ·common groundwater and west of the Great Rift and13·


· ·within the model boundary.14·


· · · · ··       MR. MAY:··Director, I would object to this on15·


· ·the basis of relevance, just because it's going to16·


· ·include different data from what was reflected in17·


· ·Exhibit 1025 and used in her calculation.··And she18·


· ·didn't rely on it.19·


· · · · ··       MR. BAXTER:··Director --20·


· · · · ··       THE HEARING OFFICER:··Yeah.21·


· · · · ··       MR. BAXTER:··-- if I might.··From my records it22·


· ·shows this exhibit has already been stipulated to by23·


· ·the parties.24·


· · · · ··       MR. MAY:··Then -- then my questions will cover25·
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· ·the objection that we've got.··So I don't have a·1·


· ·problem with it, Director.··It's mainly just an issue·2·


· ·of it doesn't accurately reflect what went into 1025.·3·


· · · · ··       MR. TJ BUDGE:··We'll stipulate that, as·4·


· ·explained, the Department limits its -- or limits its·5·


· ·CREP credit to those acres within the Great Rift trim·6·


· ·line and that this report may include acres outside the·7·


· ·Great Rift trim line.·8·


· · · · · · · ·            Is that fair enough?·9·


· · · · ··       MR. MAY:··What's that?10·


· · · · ··       MR. TJ BUDGE:··We'll stipulate for the record11·


· ·that the report here may include acres that are outside12·


· ·the Great Rift trim line and the Department only13·


· ·accounts for those inside the trim line.14·


· · · · ··       MR. MAY:··Yeah.··And I believe there's some15·


· ·other processing, she said, for instance, within the16·


· ·model boundary and common groundwater area.··I guess17·


· ·my -- this report may contain CREP acres that are not18·


· ·included in her calculation.··But other than that, I19·


· ·don't care.20·


· · · · ··       MR. TJ BUDGE:··Okay.21·


· · · · ··       THE HEARING OFFICER:··My handwritten notes22·


· ·confirm what Garrick Baxter said.··The parties have23·


· ·stipulated to the admission of 1039, so it's in the24·


· ·record already.25·
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· · · · ··       MR. MAY:··Okay.··No problem with that, Director.·1·


· · · · ··       THE HEARING OFFICER:··Okay.·2·


· ··3·


· · · · · · · ··             CONTINUED DIRECT EXAMINATION·4·


· ·BY MR. TJ BUDGE:·5·


· · · · ··       Q.· ·Ms. Sukow, there were a few questions·6·


· ·yesterday about recharge that's performed by the Idaho·7·


· ·Water Resource Board.··My understanding is that that·8·


· ·was not included in either Ms. Yenter's or Mr. Luke's·9·


· ·spreadsheets that you rely on.10·


· · · · · · · ·            Is there -- in your table, 1025, do those11·


· ·numbers reflect any Water Resource Board recharge, to12·


· ·your knowledge?13·


· · · · ··       A.· ·Not to my knowledge.··There is a note on14·


· ·the SWID recharge that in the time frame we had to do15·


· ·this analysis I was not able to verify with -- I was16·


· ·not able to verify with Neal Farmer whether or not the17·


· ·SWID recharge claimed for 2012 and 2013 was sponsored18·


· ·by the Water Resource Board.19·


· · · · · · · ·            We did not include any recharge that we20·


· ·knew was sponsored by the Idaho Water Resource Board in21·


· ·this analysis because that's -- we did this analysis22·


· ·consistent with -- with, you know, the mitigation23·


· ·credit runs we had done in -- previously for the Clear24·


· ·Springs and Blue Lakes delivery calls.··And we did25·
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· ·not -- we did not calculate mitigation credits for·1·


· ·Board-sponsored recharge for those calls, so...·2·


· · · · ··       Q.· ·Okay.··So for those SWID, which is·3·


· ·Southwest Irrigation District, for those acres that you·4·


· ·had not yet verified whether the recharge was Water·5·


· ·Board-sponsored or District sponsored, did you assume·6·


· ·that that recharge had been performed by the District·7·


· ·and then therefore included it as part of your credit,·8·


· ·or did you not include that recharge in your credit·9·


· ·calculation?10·


· · · · ··       A.· ·It is included.··As you can see, it's very,11·


· ·very small.12·


· · · · ··       Q.· ·Yeah.13·


· · · · ··       A.· ·So it...14·


· · · · ··       Q.· ·Okay.··Have you done model calculations of15·


· ·recharge performed by the Water Resource Board in other16·


· ·contexts?17·


· · · · ··       A.· ·Yes.18·


· · · · ··       Q.· ·Where do you get the recharge data to do19·


· ·those model runs?20·


· · · · ··       A.· ·From -- from other staff.21·


· · · · ··       Q.· ·Okay.··If the Director were to decide to22·


· ·give groundwater users credit or partial credit for23·


· ·Board-sponsored recharge activities, could you add24·


· ·that -- do you have the data to add that to your table25·
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· ·and create an updated model run that would account for·1·


· ·that recharge?·2·


· · · · ··       A.· ·I don't personally have that data compiled·3·


· ·at this time, but I -- I suspect that we could get it·4·


· ·from other staff that have that data.·5·


· · · · ··       Q.· ·Okay.··And then just a couple final·6·


· ·questions.··I don't know if you were in here yesterday·7·


· ·when there was some discussion about the Sandy Ponds·8·


· ·and recharge that occurs in the Sandy Ponds.·9·


· · · · · · · ·            Are you familiar with the Sandy Ponds?10·


· · · · ··       A.· ·A little bit, but I have not been there11·


· ·since probably 2003 or 2004.12·


· · · · ··       Q.· ·Okay.··If the Director were to decide to13·


· ·give groundwater users credit for some recharge that's14·


· ·performed in the Sandy Ponds, what data would you need15·


· ·from the groundwater users to be able to run that16·


· ·through the model to determine the effect on the Curren17·


· ·Tunnel?18·


· · · · ··       A.· ·We would need accurate measurements of the19·


· ·water that flowed into the ponds and then all of the20·


· ·outflows from the ponds.··So we would need accurate21·


· ·measurements of what -- you know, what is diverted22·


· ·from -- by -- is it Butch Morris?23·


· · · · ··       Q.· ·Yeah.24·


· · · · ··       A.· ·-- from the box on his land.··And then we25·
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· ·would need accurate measurements of the -- the pipeline·1·


· ·discharged to Curren Ditch or just accurate·2·


· ·measurements at the head of the pipeline.··But we'd·3·


· ·need measurements of the total flow into the Sandy·4·


· ·Pipeline.·5·


· · · · · · · ·            And then yesterday there was some mention·6·


· ·in testimony of water going into a third pond, I·7·


· ·believe, and that Butch Morris also had some diversions·8·


· ·out of that.··So we would need accurate measurements of·9·


· ·that water, that outflow as well.10·


· · · · ··       Q.· ·Okay.11·


· · · · ··       A.· ·And if there are any other outflows that12·


· ·I'm not aware of, we'd need accurate measurements of13·


· ·those as well.14·


· · · · ··       MR. TJ BUDGE:··Okay.··That makes sense.··Thank15·


· ·you.··I don't have any further questions.··Hold on.··I16·


· ·may.17·


· · · · · · · ·            I don't have any further questions.18·


· ·Thanks.19·


· · · · ··       THE HEARING OFFICER:··Okay.··Thank you,20·


· ·Mr. Budge.21·


· · · · · · · ·            Mr. May, you may cross-examine.22·


· · · · ··       MR. MAY:··Thank you.23·


· ·///24·


· ·///25·
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· · · · · · · · · · ··                   CROSS-EXAMINATION·1·
· ·BY MR. MAY:·2·
· · · · ··       Q.· ·Ms. Sukow, Justin May on behalf of Rangen.·3·
· · · · · · · ·            With regard to the calculations that are·4·
· ·reflected in Exhibit 1025 -- and I'm showing you·5·
· ·Exhibit 1025 on the screen here -- have you, since the·6·
· ·time you created this spreadsheet, made any changes to·7·
· ·it?··I mean have you made any new calculations that·8·
· ·would require changes to this spreadsheet?·9·
· · · · ··       A.· ·No.10·
· · · · ··       MR. MAY:··And just a housekeeping matter, TJ, I11·
· ·don't know if you introduced 1025.12·
· · · · · · · ·            Did you intend to?13·
· · · · ··       MR. TJ BUDGE:··Is it stipulated?14·
· · · · ··       MR. RANDY BUDGE:··I show that as being in.15·
· · · · ··       MR. MAY:··You do?··I don't have it on my list as16·
· ·admitted.17·
· · · · ··       MR. BAXTER:··I don't have it as a stipulated18·
· ·exhibit, and I don't have it as admitted yet.19·
· · · · ··       THE HEARING OFFICER:··Okay.20·
· · · · ··       MR. MAY:··Did you intend to offer it, TJ?21·
· · · · ··       MR. TJ BUDGE:··I did.··My notes reflect it was22·
· ·stipulated.23·
· · · · · · · ·            So I'll offer Exhibit 1025.24·
· · · · ··       THE HEARING OFFICER:··Mr. May?25·
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· · · · ··       MR. MAY:··No objection.·1·


· · · · ··       THE HEARING OFFICER:··Mr. Lemmon, I need to come·2·


· ·to you when we discuss these.·3·


· · · · · · · ·            So do you have an objection?·4·


· · · · ··       MR. LEMMON:··That's fine.·5·


· · · · ··       THE HEARING OFFICER:··Okay.··Exhibit 1025 is·6·


· ·received into evidence.·7·


· · · · · · · ·            (Exhibit 1025 received.)·8·


· · · · ··       Q.· ·(BY MR. MAY):··TJ pointed out the heading·9·


· ·here that talked about simulated steady-state benefits10·


· ·based upon, and it says, "conversions and CREP11·


· ·programs."··I notice there is some recharge on here.12·


· · · · · · · ·            To the extent that you had intended to13·


· ·indicate credit from recharge, is that also included in14·


· ·this table?15·


· · · · ··       A.· ·It is also included.··I -- I had originally16·


· ·made a table of conversion and CREP projects, and was17·


· ·asked to add that recharge in here.··And I did not.··I18·


· ·neglected to change the title, so...19·


· · · · ··       Q.· ·The -- I notice also on here you have an20·


· ·indication here under -- I'll just say with the21·


· ·Southwest Irrigation District acres for conversions, it22·


· ·says "Acres not reported."23·


· · · · ··       A.· ·Uh-huh.24·


· · · · ··       Q.· ·What does that -- what does that mean, that25·
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· ·the acres were not reported?·1·


· · · · ··       A.· ·The acres were not included in the·2·


· ·spreadsheet that Tim Luke gives to me.··The acres are·3·


· ·not relevant to my analysis, because for conversions we·4·


· ·just, you know, model the volume that was delivered and·5·


· ·given credit for.··So for my purposes it doesn't matter·6·


· ·on the conversions what the acreage is.·7·


· · · · ··       Q.· ·Okay.··And that was -- that goes into my·8·


· ·next question, which is whether or not the fact that·9·


· ·those acres are not reported has any impact on what you10·


· ·would do for this table?11·


· · · · ··       A.· ·No.12·


· · · · ··       Q.· ·When you say "acres not reported," you mean13·


· ·the number of acres themselves is not reported to you,14·


· ·just the number?15·


· · · · ··       A.· ·The number of acres that are associated16·


· ·with -- with the volume of water delivered to that17·


· ·conversion project is not reported to me.18·


· · · · ··       Q.· ·So in the next set of columns where it says19·


· ·"Volume in acre-feet" and you have numbers there for20·


· ·southwest Idaho beginning with 47,000 approximately in21·


· ·2011, that's the number that's important for you for22·


· ·performing your calculations?23·


· · · · ··       A.· ·Yes.24·


· · · · ··       Q.· ·And in the data that you receive, in25·
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· ·addition to getting a number of 47,000, do you also get·1·
· ·data showing you the location of where those 47,000·2·
· ·acre-feet were delivered or accounted for?·3·
· · · · ··       A.· ·Yes.·4·
· · · · ··       Q.· ·So even though you don't have the number of·5·
· ·acres, you have the location for where the acre-feet·6·
· ·are calculated?·7·
· · · · ··       A.· ·Yes.··The location is assigned to the well·8·
· ·or wells from which the groundwater is not being·9·
· ·diverted.··So the volume is assigned to well locations,10·
· ·rather than a field.11·
· · · · ··       Q.· ·We talked a little bit about -- earlier in12·
· ·a couple of my questions about what criteria you used13·
· ·to filter out the input data that goes into creating14·
· ·this spreadsheet.15·
· · · · · · · ·            For all of the input data that you used,16·
· ·what -- you indicated that one of the criteria is17·
· ·within the curtailment area, you filter data based on18·
· ·whether it was located within the curtailment area; is19·
· ·that correct?20·
· · · · ··       A.· ·Yes.21·
· · · · ··       Q.· ·And what process did you go through in22·
· ·order to do that?23·
· · · · ··       A.· ·I have a .shp file, a GIS .shp file that24·
· ·shows the curtailment area.··And the curtailment area,25·
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· ·you know, excludes things east of the Great Rift, it·1·


· ·excludes things outside the area of common groundwater,·2·


· ·and it excludes things outside the model boundary.··So·3·


· ·all those things are already excluded from the·4·


· ·curtailment area in this .shp file.·5·


· · · · · · · ·            And I clip the input files, you know,·6·


· ·whether they be a CREP .shp file or a .shp file that·7·


· ·shows the locations of the conversions, which are·8·


· ·points, I clip out anything that's outside of those.·9·


· · · · ··       Q.· ·And so, for instance, just to be clear,10·


· ·when we're talking about Southwest Irrigation District11·


· ·conversions, for instance, your preprocessing that you12·


· ·do with the data would exclude any of those Southwest13·


· ·Irrigation District conversion locations that are14·


· ·outside of the curtailment area?15·


· · · · ··       A.· ·Yes.··If there are conversions at wells16·


· ·that are outside of the curtailment area, those are17·


· ·excluded.18·


· · · · ··       Q.· ·Okay.··And so we heard yesterday -- and you19·


· ·may have been here for some testimony from Brian20·


· ·Higgs -- about the number of acres of conversions that21·


· ·Southwest Irrigation District has.··It would be my22·


· ·understanding that not all of those acres would be23·


· ·included in your calculation.24·


· · · · ··       A.· ·Possibly.··I do not recall if -- off the25·
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· ·top of my head if there were conversions outside of the·1·


· ·area of curtailment that I had to clip out or not.·2·


· ·There might have been.··There might not have been.·3·


· ·But --·4·


· · · · ··       Q.· ·And if -- excuse me.··I didn't mean to cut·5·


· ·you off.·6·


· · · · ··       A.· ·Oh.·7·


· · · · ··       Q.· ·But if there are, they would be excluded by·8·


· ·your processing that you did of the data?·9·


· · · · ··       A.· ·Yes.10·


· · · · ··       Q.· ·Was there any other similar type of11·


· ·filtering that you did with the input data before you12·


· ·put it into -- in other words, were there other areas13·


· ·that you excluded or other types of conversions or14·


· ·other types of acres that you excluded?15·


· · · · ··       A.· ·I'm not sure I understand the question.16·


· · · · ··       Q.· ·For instance, did you make any effort to17·


· ·determine whether specific conversions were done by18·


· ·IGWA members?19·


· · · · ··       A.· ·No.··We take the spreadsheet that Cindy20·


· ·gave us for the IGWA conversions and, you know, we21·


· ·assume that -- we assume that those were done by IGWA22·


· ·members when we call them IGWA conversions on this23·


· ·spreadsheet.24·


· · · · ··       Q.· ·In making your calculations, I think either25·
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· ·you or TJ mentioned that the numbers that we've got·1·
· ·over here for the predicted benefit to the Curren·2·
· ·Tunnel that are listed under each year, those are based·3·
· ·on steady state; correct?·4·
· · · · ··       A.· ·Yes.·5·
· · · · ··       Q.· ·Could you describe what that means.·6·
· · · · ··       A.· ·What that means is that for -- for a given·7·
· ·year, so for 2011, for example -- we take the·8·
· ·activities that were performed in 2011, and we run them·9·
· ·at steady state, which basically means the model is10·
· ·assuming that those have been going on at a constant11·
· ·rate forever.··And that is -- the predicted benefit is12·
· ·the predicted benefit that would occur at equilibrium13·
· ·if this activity occurred every year for a very long14·
· ·time.15·
· · · · ··       Q.· ·And so when you say for "every year for a16·
· ·very long time," that assumes that that's going to17·
· ·occur in the future; correct?18·
· · · · ··       A.· ·Yes.19·
· · · · ··       Q.· ·What is the steady-state period?··You said20·
· ·a very long time.··What's the period?21·
· · · · ··       A.· ·Well, technically it's -- you know, it's22·
· ·running it out until it gets to equilibrium.··So23·
· ·there's not really a time period on it.··However, we24·
· ·have -- you know, we have done some transient25·
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· ·simulations in the model, not for this particular·1·


· ·scenario, but with other scenarios where we've looked·2·


· ·at how long it takes to get to, say, 90 percent of the·3·


· ·steady-state value.··And, you know, we did that for --·4·


· ·you know, for curtailment scenarios.··And I believe it·5·


· ·was somewhere on the order of ten years.·6·


· · · · ··       Q.· ·On what?·7·


· · · · ··       A.· ·Somewhere on the order of ten years to get·8·


· ·to 90 percent of steady state.·9·


· · · · ··       Q.· ·Okay.10·


· · · · ··       A.· ·So you'll see -- you'll see the majority of11·


· ·this benefit within the first ten years.12·


· · · · ··       Q.· ·Okay.··You'll see the benefit within the13·


· ·first ten years, assuming that it occurs for that14·


· ·entire time period; correct?15·


· · · · ··       A.· ·Yes.··Assuming you perform the exact same16·


· ·practice for ten years, you should see somewhere around17·


· ·90 percent of the benefit.18·


· · · · ··       Q.· ·And in order to get the rest of the19·


· ·steady-state value, you'd have to continue that20·


· ·practice out for a number of years beyond that;21·


· ·correct?22·


· · · · ··       A.· ·Yes.23·


· · · · ··       Q.· ·Do you know how long that is to actually24·


· ·get to steady state with this model, with this run?25·
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· · · · ··       A.· ·I don't.·1·
· · · · ··       Q.· ·I notice that there's a difference between·2·
· ·2011, 2012, and 2013 for each of these.·3·
· · · · · · · ·            It appears, based upon the difference, that·4·
· ·the same activities don't actually occur in each year;·5·
· ·is that correct?·6·
· · · · ··       A.· ·That's correct.·7·
· · · · ··       Q.· ·Okay.··And so the assumptions that go into·8·
· ·each of these, that the activity is going to occur·9·
· ·permanently, is not really a correct assumption, is it?10·
· · · · ··       A.· ·Yeah, that's true.11·
· · · · ··       Q.· ·Did you make any attempt to determine for12·
· ·any of these given years what the effect would be now?13·
· ·Did you do any transient runs on -- on these14·
· ·activities?15·
· · · · ··       A.· ·No, we have not done any transient runs.16·
· · · · ··       Q.· ·So going forward, for instance for 2014,17·
· ·did you make any attempt to determine what the value18·
· ·would be for 2014?19·
· · · · ··       A.· ·No.··That would depend on what practices20·
· ·they actually carry out in 2014.21·
· · · · ··       Q.· ·And same thing for 2015 and beyond;22·
· ·correct?23·
· · · · ··       A.· ·Yes.··It will always depend on what24·
· ·practices they actually undertake.25·
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· · · · ··       Q.· ·So under this analysis that you're doing·1·
· ·here, you're just looking back at what happened in·2·
· ·previous years and making no attempt to predict what·3·
· ·the effect will be in the future; correct?·4·
· · · · ··       A.· ·That's correct.·5·
· · · · ··       Q.· ·What would happen to the numbers that·6·
· ·you've got here if the activities stopped or changed?·7·
· · · · ··       A.· ·These numbers will change.·8·
· · · · ··       Q.· ·Did you do -- rephrase this.·9·
· · · · · · · ·            I understand that you undertook some10·
· ·efforts to ensure that the activities that you are11·
· ·reflecting here in the calculations you're making here12·
· ·were not already assumptions in the curtailment run.13·
· · · · · · · ·            Is that correct?14·
· · · · ··       A.· ·Yeah, that's correct.··So the curtailment15·
· ·run was -- the irrigated lands that were used in the16·
· ·curtailment run had the CREP acres that were dried up17·
· ·in 2008 added back in so that they aren't double18·
· ·counted.19·
· · · · ··       Q.· ·Okay.··So you made some effort, at least as20·
· ·you're saying with regard to CREP, to make sure that21·
· ·they're -- that those acres were not double counted in22·
· ·terms of credit?23·
· · · · ··       A.· ·Yes.24·
· · · · ··       Q.· ·Did you do anything like that with regard25·
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· ·to conversions?·1·
· · · · ··       A.· ·Well, the conversions are still irrigated,·2·
· ·they're just irrigated with surface water.··So they'll·3·
· ·show up as irrigated lands.··And we have not altered·4·
· ·the groundwater fraction, you know, to account for the·5·
· ·conversions.··So the groundwater fractions are, you·6·
· ·know, the same as they were before the conversions.·7·
· · · · ··       Q.· ·Okay.··So do you have any concerns with the·8·
· ·conversions, that there's any kind of double counting·9·
· ·being done there?10·
· · · · ··       A.· ·No, I don't have any concerns with that.11·
· · · · ··       Q.· ·With regard to the recharge that's12·
· ·reflected here -- and the only recharge that I notice13·
· ·here is for Southwest Irrigation District.··With regard14·
· ·to that recharge, is there any -- is there any15·
· ·modification that needs to be done in order to make16·
· ·sure that that recharge isn't already reflected in the17·
· ·model -- or in the curtailment run?18·
· · · · ··       A.· ·No, I don't think that would be reflected19·
· ·in the curtailment run at all.20·
· · · · ··       Q.· ·Okay.··This is -- this is newer than the21·
· ·curtailment run, is that the reason for that, or was22·
· ·done newer?23·
· · · · ··       A.· ·Well, it's -- I mean it's surface water24·
· ·recharge.··And the curtailment run is just done in25·
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· ·superposition mode and only looks at groundwater·1·


· ·pumping on irrigated lands.··And this -- you know,·2·


· ·recharge doesn't come into play with that.·3·


· · · · ··       Q.· ·So there's no adjustments that you think·4·


· ·you would need to make on recharge similar to what you·5·


· ·did with CREP?·6·


· · · · ··       A.· ·No.·7·


· · · · ··       Q.· ·I notice on here that you did not include·8·


· ·any recharge acres for IGWA.·9·


· · · · · · · ·            What was the reason for not including any10·


· ·recharge acres -- or any recharge benefit for IGWA?11·


· · · · ··       A.· ·To my knowledge, there wasn't any12·


· ·non-Board-sponsored recharge carried out by IGWA, to my13·


· ·knowledge, during these three years.··And consistent14·


· ·with what we've done in past calls, we didn't analyze15·


· ·Board-sponsored recharge for this.16·


· · · · ··       Q.· ·Okay.··Mr. Budge also mentioned the Sandy17·


· ·Ponds.18·


· · · · · · · ·            Did you -- why did you not include in this19·


· ·any recharge related to the Sandy Ponds?··Did you have20·


· ·a reason for that?21·


· · · · ··       A.· ·To my knowledge, that was not something22·


· ·that was specifically requested in a mitigation plan23·


· ·previously.··And to my knowledge, I don't have the data24·


· ·to, you know, calculate the volume that we would input25·
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· ·into the model.·1·


· · · · ··       Q.· ·And to your knowledge, in order to do that·2·


· ·you would -- I understand you to have testified that·3·


· ·you would need to know reliably the amount of water·4·


· ·that went into the Sandy Ponds; correct?·5·


· · · · ··       A.· ·Yes, and also any outflows from the ponds.·6·


· · · · ··       Q.· ·And you'd need accurate numbers for both of·7·


· ·those values in order to make that calculation?·8·


· · · · ··       A.· ·Yes.·9·


· · · · ··       Q.· ·Mr. Budge showed you Exhibit 1000, which10·


· ·was the mitigation plan.··And we've been -- and you can11·


· ·look at that, but we've been looking at items what I12·


· ·guess are 1A through C in IGWA's mitigation plan.··And13·


· ·those include the dry-ups, the conversions, and14·


· ·recharge.15·


· · · · · · · ·            Have you been asked to or have you done any16·


· ·analysis with regard to any of the other aspects of17·


· ·IGWA's mitigation plan?18·


· · · · ··       A.· ·I'm sorry.··Aspects other than -- can you19·


· ·say that again?20·


· · · · ··       Q.· ·Other than the items that are listed in 1A21·


· ·through C.··In other words, have you done any22·


· ·calculations or been asked to do any calculations with23·


· ·regard to the Sandy Pipeline?24·


· · · · ··       A.· ·No.25·
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· · · · ··       Q.· ·Or any of the other items numbered 2·1·


· ·through 9 in their mitigation plan?·2·


· · · · ··       A.· ·No.··We haven't done any analyses.·3·


· · · · ··       MR. MAY:··That's all that I've got.··Thanks.·4·


· · · · ··       THE HEARING OFFICER:··Mr. Lemmon, do you have·5·


· ·questions of Ms. Sukow?·6·


· · · · ··       MR. LEMMON:··I don't.·7·


· · · · ··       THE HEARING OFFICER:··Okay.·8·


· · · · ··       MR. TJ BUDGE:··No further questions.··Thank you.·9·


· · · · ··       THE HEARING OFFICER:··Mr. Budge?10·


· · · · · · · ·            Thank you, Jennifer.11·


· · · · ··       THE WITNESS:··Thank you.12·


· · · · ··       THE HEARING OFFICER:··Next witness?13·


· · · · ··       MR. RANDY BUDGE:··We'd call Frank Erwin to be14·


· ·sworn.15·


· · · · ··       THE HEARING OFFICER:··Mr. Erwin, raise your16·


· ·right hand, please.17·


· ·18·


· · · · · · · · · ··                 FRANK CLARENCE ERWIN,19·


· ·having been called as a witness by IGWA and duly sworn20·


· ·to tell the truth relating to said cause, testified as21·


· ·follows:22·


· ·23·


· · · · ··       THE HEARING OFFICER:··Thank you.··Please be24·


· ·seated.25·
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· · · · · · · · · · ·                  DIRECT EXAMINATION·1·
· ·BY MR. RANDY BUDGE:·2·
· · · · ··       Q.· ·Good morning, Mr. Erwin.·3·
· · · · ··       A.· ·Good morning.·4·
· · · · ··       Q.· ·Would you give us your full name and·5·
· ·address for the record, please.·6·
· · · · ··       A.· ·Frank Clarence Erwin.··My address is·7·
· ·711 East Avenue North, Hagerman, Idaho.·8·
· · · · ··       Q.· ·Mr. Erwin, are you currently serving as the·9·
· ·watermaster for the Billingsley Creek area?10·
· · · · ··       A.· ·Yes, sir.11·
· · · · ··       Q.· ·And how long have you served in that12·
· ·capacity?13·
· · · · ··       A.· ·I wasn't quite prepared for that question.14·
· ·I'll have to think back.··Almost 20 years.15·
· · · · ··       Q.· ·Can you generally describe what your16·
· ·responsibilities include with respect to administering17·
· ·water rights on Billingsley Creek and the tributaries.18·
· · · · ··       A.· ·My responsibility includes the measurement19·
· ·and reporting, the diversions on Billingsley Creek and20·
· ·from tributaries to Billingsley Creek, and in general21·
· ·the administration of the water rights by priority.22·
· · · · ··       Q.· ·And does that administration include the23·
· ·water rights that arise in what's known as the24·
· ·Martin-Curren Tunnel?25·
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· · · · ··       A.· ·Yes, it does.·1·


· · · · ··       Q.· ·And does it also include the water rights·2·


· ·delivered through what's commonly known as the Curren·3·


· ·Ditch?·4·


· · · · ··       A.· ·Yes, it does.·5·


· · · · ··       Q.· ·And are you acquainted with the various·6·


· ·priority dates of all of the water rights on those --·7·


· ·Billingsley Creek and its tributaries?·8·


· · · · ··       A.· ·I have to explain, I don't have them all·9·


· ·memorized, but I'm fairly well acquainted with them,10·


· ·yes.11·


· · · · ··       Q.· ·And is it true that the measurement records12·


· ·that you compile yourself are reported on an annual13·


· ·basis to the Department?14·


· · · · ··       A.· ·The measurement records?15·


· · · · ··       Q.· ·The measurement records that you take for16·


· ·water deliveries.17·


· · · · ··       A.· ·Yes, they are reported.18·


· · · · ··       Q.· ·Would it be true that there are many water19·


· ·rights, irrigation water rights, downstream on20·


· ·Billingsley Creek that would be senior in priority to21·


· ·the irrigation rights in the Curren Tunnel?22·


· · · · ··       A.· ·Yes, sir.23·


· · · · ··       Q.· ·Is it also true that at no time have any of24·


· ·the senior water rights downstream in Billingsley Creek25·
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· ·actually curtailed and shut off any irrigation rights·1·
· ·in the Curren Tunnel?·2·
· · · · ··       A.· ·I'm going to ask you to ask me that again.·3·
· · · · ··       Q.· ·Okay.··Has there ever been a time that the·4·
· ·senior irrigation rights on Billingsley Creek have made·5·
· ·a call and told you, as watermaster, Mr. Erwin, to go·6·
· ·up and shut down the irrigation rights in the Curren·7·
· ·Tunnel?·8·
· · · · ··       A.· ·No, there hasn't.·9·
· · · · ··       Q.· ·And is that because the irrigators10·
· ·downstream choose to allocate whatever supplies are11·
· ·available among themselves?12·
· · · · ··       A.· ·At this point in time they're able to13·
· ·manage their irrigation needs with what supplies are14·
· ·available.··And that, of course, includes the fact15·
· ·that -- that very little, if any, irrigation water is16·
· ·diverted from the Curren Tunnel at this point in time.17·
· · · · ··       Q.· ·Let's assume hypothetically that at some18·
· ·point in the future that were to change and those19·
· ·senior rights would make a call on the junior rights in20·
· ·the Curren Tunnel.21·
· · · · · · · ·            Follow me on that?22·
· · · · ··       A.· ·Uh-huh.23·
· · · · ··       Q.· ·If that occurred, as long as there's24·
· ·15 second-feet of water delivered to the Curren Ditch,25·
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· ·would there be no priority curtailment at the tunnel,·1·
· ·based on the priority rights as you know them?·2·
· · · · ··       A.· ·I would have to check the record.··There·3·
· ·may be some downstream senior rights on Billingsley·4·
· ·Creek that would be in a position to demand that water.·5·
· · · · ··       Q.· ·But generally during the course of your·6·
· ·actual experience on the ground, as long as there's·7·
· ·15 second-feet in the Curren Ditch, there would be no·8·
· ·reason to curtail the irrigation rights in the Curren·9·
· ·Tunnel; would that be correct?10·
· · · · ··       A.· ·At this point in time, yes.11·
· · · · ··       Q.· ·I want to ask you a few questions about the12·
· ·Sandy Pipe.13·
· · · · · · · ·            I assume you're familiar with that?14·
· · · · ··       A.· ·Yes, sir.15·
· · · · ··       Q.· ·And you were watermaster at the time that16·
· ·pipe was constructed?17·
· · · · ··       A.· ·Yes, sir.18·
· · · · ··       Q.· ·And do you observe the operations of the19·
· ·pipeline in any sense?20·
· · · · ··       A.· ·No, I don't.21·
· · · · ··       Q.· ·You're not responsible for the delivery of22·
· ·water through the pipeline?23·
· · · · ··       A.· ·No, sir.24·
· · · · ··       Q.· ·Is my understanding correct that the Sandy25·


Page 323


· ·Pipeline discharges water into the Curren Ditch?·1·
· · · · ··       A.· ·It can.·2·
· · · · ··       Q.· ·And did you observe that to happen at a·3·
· ·time that there's water flowing through the pipeline·4·
· ·that ends up in the Curren Ditch during the irrigation·5·
· ·season?·6·
· · · · ··       A.· ·I have observed it.··At one particular time·7·
· ·I can recall when the water for the Curren Ditch was·8·
· ·provided for the entire season, irrigation season, for·9·
· ·the full year.··And I believe it was in around 2005,10·
· ·maybe 2006.11·
· · · · · · · ·            Other than that, I have not observed it.12·
· ·Either there wasn't any running in when I was there or13·
· ·there may have some ran into the Curren Ditch, but I14·
· ·was not there to observe it.15·
· · · · ··       Q.· ·And is that discharge of the Sandy Pipeline16·
· ·into the Curren Ditch downstream from your measuring17·
· ·device that you utilize on the Curren Ditch?18·
· · · · ··       A.· ·Yes, it is.19·
· · · · ··       Q.· ·And so if one were to look at the reports20·
· ·of the amount of water flowing in the Curren Ditch, it21·
· ·would not reflect anything that might be added by the22·
· ·Sandy Pipeline downstream?23·
· · · · ··       A.· ·That's correct.24·
· · · · ··       Q.· ·Do you have available there Exhibit 1027?25·
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· ·It should be in that first white book.··You know, I·1·


· ·apologize, 1026, I believe, is the Curren Ditch·2·


· ·measurements.·3·


· · · · · · · ·            Do you have that in front of you,·4·


· ·Mr. Erwin?·5·


· · · · ··       A.· ·Yes, sir.·6·


· · · · ··       Q.· ·And down in the bottom right corner, I·7·


· ·think you'll see that that was Exhibit 3 in the·8·


· ·deposition that you gave on March 4th, 2014.·9·


· · · · ··       A.· ·Yes, sir.10·


· · · · ··       Q.· ·So do you recognize that?11·


· · · · ··       A.· ·Yes, I do.12·


· · · · ··       Q.· ·And that appears to be a compilation of13·


· ·measurements on the Curren Ditch covering a period 199514·


· ·through 2013?15·


· · · · ··       A.· ·Yes, sir.16·


· · · · ··       Q.· ·And it reflects four different days that17·


· ·those are measured?18·


· · · · ··       A.· ·Yes.19·


· · · · ··       Q.· ·Do you measure on only those four days, or20·


· ·is this some type of a summary or compilation?21·


· · · · ··       A.· ·This chart is a summary or a compilation.22·


· ·The actual measurements are recorded on a weekly basis23·


· ·and reported to me as the watermaster by the lateral24·


· ·manager.··At this point in time that individual is Bill25·
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· ·McCarthy.··He's employed by the Buckeye Farms.·1·


· · · · · · · ·            I do check that measurement occasionally,·2·


· ·and just to make sure that the individual responsible·3·


· ·for giving me those measurements are reading it·4·


· ·accurately and knows how to convert it in the·5·


· ·conversion chart.·6·


· · · · ··       Q.· ·Do you know why out of the weekly·7·


· ·measurements that you take on the Curren Ditch that·8·


· ·those four dates were selected?·9·


· · · · ··       A.· ·Those were selected because of a10·


· ·condensation.··The complete reports were reviewed by me11·


· ·prior to the deposition.··And to condense it into a12·


· ·manageable form, I just chose the first month, the13·


· ·15th, the fourth month, the 15th, those particular days14·


· ·were just chosen because of a random selection.··No15·


· ·particular reason, just a random selection to condense16·


· ·the chart.17·


· · · · ··       Q.· ·Okay.··Mr. Erwin, are the flow records18·


· ·shown on those particular dates in each year an actual19·


· ·measurement that would have been taken on that20·


· ·particular day, not a weekly or monthly average?21·


· · · · ··       A.· ·They may have been an accurate measurement,22·


· ·depending on what day they were actually taken.··The23·


· ·odds are they were probably an interpolated measurement24·


· ·in that week prior to and following that measurement.25·
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· ·In other words, if the 15th fell on a Wednesday and the·1·


· ·lateral manager takes the readings every Monday·2·


· ·morning, then it would have not been the exact·3·


· ·measurement, no.··It would have been an interpolated·4·


· ·measurement.·5·


· · · · ··       Q.· ·By that do you mean it would have been an·6·


· ·actual measurement closest to the date that's reflected·7·


· ·here?·8·


· · · · ··       A.· ·Probably, yes, uh-huh.·9·


· · · · ··       Q.· ·But as far as you know, with that10·


· ·qualification the measurement records shown on each11·


· ·year and date are an accurate summary or reflection of12·


· ·the actual measurements that are contained in your13·


· ·records as watermaster?14·


· · · · ··       A.· ·Yes, sir.15·


· · · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 1026.16·


· · · · ··       MR. HAEMMERLE:··I believe it's already in,17·


· ·Counsel.18·


· · · · ··       MR. RANDY BUDGE:··Pardon?19·


· · · · ··       MS. BRODY:··It's in as 2003.20·


· · · · ··       MR. RANDY BUDGE:··Thank you.21·


· · · · · · · ·            So no objection to having it offered both22·


· ·as our exhibit and yours?23·


· · · · ··       MR. HAEMMERLE:··No objection.24·


· · · · ··       THE HEARING OFFICER:··Mr. Lemmon, any objection?25·
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· · · · ··       MR. LEMMON:··No.·1·


· · · · ··       THE HEARING OFFICER:··Okay.··The document that's·2·


· ·marked as Exhibit 1026 is received into evidence.·3·


· · · · · · · ·            (Exhibit 1026 received.)·4·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Mr. Erwin, so·5·


· ·looking at Exhibit 1026, if there were water flowing·6·


· ·through the Sandy Pipeline into the Curren Ditch, they·7·


· ·would not be reflected on this particular exhibit that·8·


· ·you've prepared?·9·


· · · · ··       A.· ·That's right.··That's correct.10·


· · · · ··       Q.· ·And is my understanding correct that there11·


· ·are no measurements taken by you of the water that12·


· ·discharges from either into or out of the Sandy13·


· ·Pipeline?14·


· · · · ··       A.· ·That's right.15·


· · · · ··       Q.· ·Let's assume hypothetically there was a16·


· ·shortage in the 15 second-feet of water that you need17·


· ·to deliver through the Curren Ditch, would it be18·


· ·possible to supplement that shortfall by replacement19·


· ·water via the Sandy Pipeline?20·


· · · · ··       A.· ·If the water was available, yes.21·


· · · · ··       Q.· ·And I think you testified earlier that's22·


· ·never been necessary up until now because those prior23·


· ·rights downstream have never asked you to shut off or24·


· ·call out the junior irrigation rights in the tunnel, up25·
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· ·to now?·1·
· · · · ··       A.· ·Up to this point, yes.·2·
· · · · ··       Q.· ·Do you know how long the Sandy Pipeline has·3·
· ·been used to supply irrigation water rights?·4·
· · · · ··       A.· ·No, I don't.·5·
· · · · ··       Q.· ·Are you aware that the Sandy Pipeline does·6·
· ·in fact supply irrigation water to Butch Morris?·7·
· · · · ··       A.· ·Yes, I am.·8·
· · · · ··       Q.· ·Is there anyone else along the pipeline·9·
· ·that receive irrigation rights other than Mr. Morris?10·
· · · · ··       A.· ·I believe the Musser property, possibly11·
· ·Shady Grove is the same name.··I'm not sure exactly12·
· ·what name it's under.··Either Musser or Shady Grove.13·
· ·And a gentleman by the name of Walt Candy, I believe,14·
· ·also gets irrigation water from the Sandy Pipeline.15·
· · · · ··       Q.· ·And do you know whether Mr. Morris operates16·
· ·also the Candy and the Musser property for irrigation17·
· ·purposes?18·
· · · · ··       A.· ·I believe he does, yes.19·
· · · · ··       Q.· ·In your opinion, has the use of the Sandy20·
· ·Pipeline to supply these irrigation rights provided a21·
· ·benefit to Rangen over the years?22·
· · · · ··       A.· ·I'm not sure I can answer that.23·
· · · · ··       Q.· ·Let me rephrase that question.··Probably a24·
· ·poor one.··I apologize.25·


Page 329


· · · · · · · ·            Assuming that the -- assuming that these·1·


· ·irrigation rights that you've described of Mr. Morris·2·


· ·and Candy and Musser were not being supplied by the·3·


· ·Sandy Pipeline, would they have the right to have them·4·


· ·delivered out of the Curren Tunnel?·5·


· · · · ··       MR. HAEMMERLE:··Object to foundation to the·6·


· ·extent that the Mussers or Candys have any rights out·7·


· ·of the Sandy Ponds or Pipeline or otherwise.··Calls for·8·


· ·a legal conclusion as well.·9·


· · · · ··       THE HEARING OFFICER:··Well, Mr. Erwin is10·


· ·familiar with the deliveries of water on Billingsley11·


· ·Creek and the springs therefrom.··I'll allow him to12·


· ·answer the question if he knows the answer.··Overruled.13·


· · · · ··       THE WITNESS:··Would you please ask the question14·


· ·again?15·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··You bet.··As I16·


· ·understand it, there are some irrigation rights of17·


· ·Morris and Musser and Candy that would have a right to18·


· ·take out of the Curren Tunnel.19·


· · · · · · · ·            Is that your understanding?20·


· · · · ··       A.· ·Yes.21·


· · · · ··       MR. HAEMMERLE:··I'm going to object that there's22·


· ·no facts in the record showing that the Mussers or23·


· ·Candys have any rights out of the Sandy Ponds.24·


· · · · ··       MR. RANDY BUDGE:··I didn't say the Sandy Ponds.25·
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· ·I said out of the Curren Tunnel.·1·


· · · · ··       MR. HAEMMERLE:··All right.··Withdraw my·2·


· ·objection.·3·


· · · · ··       THE HEARING OFFICER:··Okay.·4·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Do you want me to·5·


· ·rephrase that?··You're familiar that there are·6·


· ·irrigation rights in the Curren Tunnel, known as the·7·


· ·Morris the Musser and the Candy rights?·8·


· · · · ··       A.· ·Yes, I am.·9·


· · · · ··       Q.· ·And is it true that those rights have10·


· ·priority over the rights of Rangen in the Curren11·


· ·Tunnel?12·


· · · · ··       A.· ·Yes, they do.13·


· · · · ··       Q.· ·And if those rights were not being supplied14·


· ·via the Sandy Pipeline, would they have a right to15·


· ·divert the water from the Curren Tunnel?16·


· · · · ··       A.· ·Only while they're in priority.17·


· · · · ··       Q.· ·And that would be taking water away from18·


· ·the junior rights of Rangen if they were diverted?19·


· · · · ··       A.· ·That would be taking water away from the20·


· ·senior rights in the Curren Ditch.21·


· · · · ··       Q.· ·And would also be taking rights away from22·


· ·Rangen; correct?23·


· · · · ··       A.· ·If they were diverting, yes.24·


· · · · ··       Q.· ·So to that extent has the Rangen fish25·
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· ·facility received water and benefit by reason of the·1·


· ·delivery of irrigation rights through the Sandy Ponds?·2·


· · · · ··       MR. HAEMMERLE:··Objection to the extent that·3·


· ·there are any delivery or rights out of the Sandy Pond.·4·


· · · · ··       MR. RANDY BUDGE:··You can have a standing·5·


· ·objection.··We'll stipulate to that.·6·


· · · · ··       MR. HAEMMERLE:··Okay.··Thank you.·7·


· · · · ··       THE HEARING OFFICER:··Okay.··You may answer the·8·


· ·question, Mr. Erwin.·9·


· · · · ··       THE WITNESS:··I would say that Rangen would10·


· ·receive the water.··I can't pass judgment on the11·


· ·benefit part.12·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Okay.··To your13·


· ·knowledge, Mr. Erwin, has anyone ever objected to the14·


· ·delivery of wastewater through the Sandy Pipeline?15·


· · · · ··       A.· ·By -- I guess.16·


· · · · ··       Q.· ·I just meant has somebody come to you as17·


· ·watermaster and said there shouldn't be any wastewater18·


· ·delivered through the Sandy Pipeline, because they19·


· ·don't have a right or for any other reason?20·


· · · · ··       A.· ·Up to this point in time, no.21·


· · · · ··       Q.· ·To your knowledge, has the Curren Tunnel22·


· ·diversion ever been cleaned or maintained by anyone,23·


· ·that you're familiar with?24·


· · · · ··       A.· ·In years past I -- I, as a contractor prior25·
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· ·to my stint as watermaster, I did perform some·1·
· ·maintenance up there for the previous owner of Howard·2·
· ·Morris' property, a gentleman by the name of Gary·3·
· ·Montgomery.·4·
· · · · · · · ·            And at that particular point in time we did·5·
· ·do some cleaning and maintenance within the pipeline·6·
· ·that was installed at the time that the Rangen·7·
· ·facility, I believe, was built.·8·
· · · · ··       Q.· ·And approximately when was that work done?·9·
· ·You said it was before your time as watermaster.10·
· · · · ··       A.· ·The best I can remember, it would have been11·
· ·done in the mid-'70s.12·
· · · · ··       Q.· ·And do you have any knowledge concerning13·
· ·exactly what work was done?14·
· · · · ··       A.· ·At the point in time Mr. Montgomery hired15·
· ·me to actually go up the -- the corrugated metal pipe16·
· ·that's installed in the tunnel and clean the rock and17·
· ·debris out of the tunnel that may or may not have been18·
· ·restricting the water coming out of the tunnel.19·
· · · · ··       Q.· ·So how long did that -- explain exactly20·
· ·what you did.21·
· · · · ··       A.· ·At that point in time I put on a pair of22·
· ·irrigation boots and waded up the tunnel and picked the23·
· ·rocks up and packed them out and tossed them over the24·
· ·side of the hill.25·
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· · · · ··       Q.· ·Did you do all the work yourself?·1·
· · · · ··       A.· ·Yes, I did.·2·
· · · · ··       Q.· ·And how long did that work take?·3·
· · · · ··       A.· ·I'm going to say the better part of a nice,·4·
· ·hot afternoon in July.··It was a refreshing job at that·5·
· ·point in time.·6·
· · · · ··       Q.· ·And how far back in the tunnel did you go?·7·
· · · · ··       A.· ·Only to the end of the corrugated metal·8·
· ·pipe that was installed.·9·
· · · · ··       Q.· ·Would that be -- what? -- 40, 50 feet?10·
· · · · ··       A.· ·I think approximately 40 foot.11·
· · · · ··       Q.· ·And was there a white PVC pipe inside the12·
· ·corrugated pipe at that point in time?13·
· · · · ··       A.· ·Yes, there was.14·
· · · · ··       Q.· ·And did you do -- did it extend into the15·
· ·tunnel?16·
· · · · ··       A.· ·As far as I know, it extended on into the17·
· ·tunnel, yes.18·
· · · · ··       Q.· ·You didn't go in to see how far?19·
· · · · ··       A.· ·No, I didn't.20·
· · · · ··       Q.· ·Did you make any attempt to do any cleaning21·
· ·or restoration work beyond the end of the corrugated22·
· ·pipe?23·
· · · · ··       A.· ·No, I didn't.24·
· · · · ··       Q.· ·As a result of your work, were you able to25·
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· ·determine whether that increased the flow coming out of·1·


· ·the corrugated pipe?·2·


· · · · ··       A.· ·I think at that particular point in time it·3·


· ·probably increased the flow coming out of the pipe and·4·


· ·probably lessened the flow that was running around the·5·


· ·pipe.·6·


· · · · ··       Q.· ·Let's assume that a lack of maintenance was·7·


· ·in fact obstructing flow into the pipe.··You say the·8·


· ·water would then run around the pipe.·9·


· · · · · · · ·            Where would it end up?10·


· · · · ··       A.· ·In the particular time in -- at that11·


· ·particular time it would actually bypass the head box12·


· ·for the irrigation pipes.··And that's the reason he had13·


· ·me clean the actual corrugated metal pipe is what water14·


· ·he could keep in that pipe was delivered into the15·


· ·concrete irrigation box.16·


· · · · ··       Q.· ·Mr. Erwin, if that water ran around the17·


· ·pipe and wasn't collected, would it flow out of the18·


· ·talus slope area and be utilized or be diverted by19·


· ·Rangen?20·


· · · · ··       A.· ·It could have been, yes.21·


· · · · ··       Q.· ·And you said the work that you did back in22·


· ·the '70s was requested by one of the irrigation rights?23·


· · · · ··       A.· ·Yes.24·


· · · · ··       Q.· ·And was their interest in making sure the25·
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· ·water ended up in the irrigation pipeline and not in·1·


· ·the downstream talus slope?·2·


· · · · ··       A.· ·It -- their intent was for the water to be·3·


· ·able to keep the box that filled the pipelines as full·4·


· ·as they could to keep what water they could keep coming·5·


· ·to their farm.·6·


· · · · ··       Q.· ·And absent the cleaning, they might not·7·


· ·have that extra water at the box?·8·


· · · · ··       A.· ·Yes, sir.·9·


· · · · ··       Q.· ·After this one event you described that10·


· ·occurred in 1970, do you know of any cleaning that's11·


· ·ever occurred in the Curren Tunnel after that time?12·


· · · · ··       A.· ·I don't know.13·


· · · · ··       Q.· ·So you wouldn't -- have you been back in14·


· ·the tunnel since 1970 to see what the condition is?15·


· · · · ··       A.· ·No, I haven't.16·


· · · · ··       Q.· ·Are you familiar with other tunnels in the17·


· ·area that have been dug into the aquifer in order to18·


· ·provide a supply of water?19·


· · · · ··       MR. HAEMMERLE:··Object to the form of the20·


· ·question to the form of being dug into the aquifer.··I21·


· ·don't think there's any evidence that that's true in22·


· ·this case.23·


· · · · ··       MR. RANDY BUDGE:··I think the witness can answer24·


· ·that.··I just asked if he was aware of it.25·
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· · · · ··       THE HEARING OFFICER:··Overruled.·1·


· · · · · · · ·            Go ahead, Mr. Erwin.·2·


· · · · ··       THE WITNESS:··Please ask me again.·3·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Yeah.··You're·4·


· ·familiar with the Curren Tunnel.·5·


· · · · · · · ·            Are you familiar with other tunnels in the·6·


· ·vicinity that are used to supply water?·7·


· · · · ··       A.· ·I'm familiar of their location.··I'm not·8·


· ·real familiar; in other words, I haven't been into very·9·


· ·many of them.10·


· · · · ··       Q.· ·Okay.··Are you aware of cleaning that has11·


· ·gone on on other tunnels in the vicinity?12·


· · · · ··       A.· ·I'm -- I'll put it this way:··I'm pretty13·


· ·sure -- and I don't remember how long ago, but I'm14·


· ·pretty sure that there was some work done on the15·


· ·Hoagland Tunnel to remove debris and to possibly16·


· ·improve the flow at the mouth of the tunnel.17·


· · · · · · · ·            Just this last winter I performed a large18·


· ·amount of maintenance on the Florence Livestock Spring19·


· ·Tunnel, and have a little more to do there to finish20·


· ·the project.21·


· · · · ··       Q.· ·So does that work on the Hoagland Tunnel22·


· ·you described and the work on the Florence Livestock23·


· ·Tunnel, you said last winter, meaning 2013 or 2014?24·


· · · · ··       A.· ·The winter of 2013 and '14, yes.25·
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· · · · ··       Q.· ·'13/'14.··Okay.·1·
· · · · ··       A.· ·Yes.·2·
· · · · ··       Q.· ·And did that work consist primarily of·3·
· ·removing debris from the tunnel itself?·4·
· · · · ··       A.· ·In the case of the Hoagland Tunnel, I can't·5·
· ·answer for sure because I didn't perform the work.··In·6·
· ·the case of the Florence Livestock Tunnel, the only·7·
· ·debris that is being removed is at the actual mouth or·8·
· ·outflow of the tunnel.··And it's from rock and debris·9·
· ·that's fell into the ditch that carries the water away10·
· ·from the tunnel outside of the area of the tunnel.11·
· · · · ··       Q.· ·And what's the reason -- was it the water12·
· ·users themselves that did that work?13·
· · · · ··       A.· ·The Little Lateral Users Group14·
· ·Association -- and I'll put it this way, I own a water15·
· ·right in it -- hired me to do the work.16·
· · · · ··       Q.· ·And you actually did the work on that one?17·
· · · · ··       A.· ·Yes, I am, uh-huh.18·
· · · · ··       Q.· ·And did you observe what the effects of19·
· ·your cleaning work were on the flow of water from the20·
· ·tunnel?21·
· · · · ··       A.· ·I was not in a position to be able to22·
· ·measure the exact amounts.··But by cleaning the ditch23·
· ·leading away from the tunnel, it was obvious from the24·
· ·amount of water going over the spillway at the box that25·
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· ·we had increased the amount of water coming out the·1·


· ·ditch that provides water to the irrigation box.··We·2·


· ·did not, to my knowledge, increase the water coming out·3·


· ·of the tunnel.··We were just able to gather it and get·4·


· ·it into the box.·5·


· · · · ··       Q.· ·Justin, could you pull up Exhibit 1029.·6·


· · · · · · · ·            Mr. Erwin, 1029 should be in that book.·7·


· · · · · · · ·            And the second page of that, Justin.··Maybe·8·


· ·you can blow up the note.·9·


· · · · · · · ·            Mr. Erwin, in your book on page 1029, the10·


· ·second page is a hydrograph, I believe.··And you were11·


· ·asked some questions about that in your deposition.12·


· · · · · · · ·            Do you remember?13·


· · · · ··       A.· ·Yes, sir.14·


· · · · ··       Q.· ·And what's been blown up on the screen is a15·


· ·note that's there that talks about some of the data16·


· ·being graded as poor due to equipment problems.17·


· · · · · · · ·            And if I recall correctly, in your18·


· ·deposition you didn't really know anything about what19·


· ·those problems were?20·


· · · · ··       A.· ·No, I don't.21·


· · · · ··       Q.· ·And did you receive any information from22·


· ·the Department later about what some of those problems23·


· ·were that were being referred to by the author of that24·


· ·note?25·
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· · · · ··       A.· ·I have not, no.·1·


· · · · ··       Q.· ·Okay.·2·


· · · · ··       A.· ·I received that particular note, and that's·3·


· ·all.·4·


· · · · ··       MR. RANDY BUDGE:··Okay.··We would ask for the --·5·


· ·let me check.··Has 1045 been admitted?··I show that was·6·


· ·one that was admitted.··Okay.·7·


· · · · ··       MR. TJ BUDGE:··This one is 2045A.·8·


· · · · ··       MR. RANDY BUDGE:··Or excuse me, 2045A.··We would·9·


· ·offer 2045A.··And that was the letter that was provided10·


· ·by the Department in response to the questions during11·


· ·Mr. Erwin's deposition.··The parties had asked for an12·


· ·explanation from the author.··And this e-mail was sent13·


· ·to the parties' counsel in lieu of calling Michelle14·


· ·Richmand.··We'd simply offer Exhibit 2045A, being a15·


· ·Department record.16·


· · · · ··       MR. HAEMMERLE:··No objection.17·


· · · · ··       THE HEARING OFFICER:··Okay.··The document marked18·


· ·as Exhibit 2045A is received into evidence.19·


· · · · ··       MR. MAY:··Director, I'm just wondering if --20·


· · · · ··       THE HEARING OFFICER:··Oh, sorry.··Mr. Lemmon?21·


· · · · ··       MR. LEMMON:··That's fine.22·


· · · · ··       THE HEARING OFFICER:··Thank you for the23·


· ·reminder.24·


· · · · · · · ·            (Exhibit 2045A received.)25·
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· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Mr. Erwin, just one·1·


· ·other question.·2·


· · · · · · · ·            Do you know of any changes that have·3·


· ·occurred recently to address any issues pertaining to·4·


· ·the measuring device in the Curren Tunnel?·5·


· · · · ··       A.· ·I'm not aware of any, no.·6·


· · · · ··       MR. RANDY BUDGE:··Okay.··Thank you very much.·7·


· ·That's all the questions I have.··Appreciate you·8·


· ·coming.·9·


· · · · ··       THE HEARING OFFICER:··Do you plan to10·


· ·cross-examine Mr. Erwin, then, Mr. Haemmerle?11·


· · · · ··       MR. HAEMMERLE:··Yes.··Thank you.12·


· · · · ··       THE HEARING OFFICER:··Okay.··Just looking for a13·


· ·logical place to break, but maybe we can finish.14·


· · · · ··       MR. HAEMMERLE:··I don't think I'm going to take15·


· ·too long.··Director, if you need to break --16·


· · · · ··       THE HEARING OFFICER:··No, I'm fine.17·


· ·18·


· · · · · · · · · · ··                   CROSS-EXAMINATION19·


· ·BY MR. HAEMMERLE:20·


· · · · ··       Q.· ·Good morning, Mr. Erwin.21·


· · · · ··       A.· ·Good morning.22·


· · · · ··       Q.· ·I don't think I have a lot of questions to23·


· ·ask you.··I just want to kind of clean up and make sure24·


· ·everyone understands exactly what you do.25·
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· · · · · · · ·            Mr. Erwin, what is your job title?·1·


· · · · ··       A.· ·I'm the watermaster for Water District 36A.·2·


· · · · ··       Q.· ·And in relation to that job, you keep·3·


· ·something called proof reports; correct?·4·


· · · · ··       A.· ·Yes, I do.·5·


· · · · ··       Q.· ·Justin, if you could pull up the first page·6·


· ·of Exhibit 209.·7·


· · · · · · · ·            Hang on, Mr. Erwin.·8·


· · · · · · · ·            Mr. Erwin, you have a binder with you·9·


· ·today; correct?10·


· · · · ··       A.· ·Yes, I do.11·


· · · · ··       Q.· ·You have two binders with you today?12·


· · · · ··       A.· ·Yes.··I'm sorry.··I forgot to bring them up13·


· ·to the table.14·


· · · · ··       Q.· ·I don't think you necessarily --15·


· · · · ··       A.· ·Okay.16·


· · · · ··       Q.· ·Well, Mr. Erwin, with regard to the17·


· ·Martin-Curren Tunnel rights and the Curren Ditch18·


· ·rights, you have two binders; correct?19·


· · · · ··       A.· ·Yes.20·


· · · · ··       Q.· ·Exhibit 209 is the binder that's relevant21·


· ·to the Martin-Curren Tunnel rights under "Miscellaneous22·


· ·36A rights"; correct?23·


· · · · ··       A.· ·Yes.24·


· · · · ··       Q.· ·Okay.··So the documents relative to the25·
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· ·Martin-Curren Tunnel in Exhibit 209 are contained under·1·


· ·the tab "Miscellaneous 36A rights"?·2·


· · · · ··       A.· ·Yes, they are.·3·


· · · · ··       Q.· ·Okay.··Pull up the first page of·4·


· ·Exhibit 210.·5·


· · · · · · · ·            Mr. Erwin, up on the screen there is the·6·


· ·first page of a binder labeled Exhibit 210.·7·


· · · · · · · ·            That contains the Curren Ditch rights;·8·


· ·correct?·9·


· · · · ··       A.· ·Yes, it does.10·


· · · · ··       Q.· ·And we know that because it says so on the11·


· ·first page; correct?12·


· · · · ··       A.· ·Yes.13·


· · · · ··       MR. HAEMMERLE:··Garrick, my records show that14·


· ·both 209 and 210 have been admitted.15·


· · · · ··       MR. BAXTER:··Yes.16·


· · · · ··       MR. RANDY BUDGE:··Correct.17·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··Now, you are very well18·


· ·aware of the Rangen research facility and the Sandy19·


· ·Ponds and the Curren Ditch; correct, Mr. Erwin?20·


· · · · ··       A.· ·Yes.21·


· · · · ··       Q.· ·Could you pull up 2074.22·


· · · · · · · ·            Mr. Erwin, do you recognize Exhibit 2074?23·


· · · · ··       A.· ·Yes.24·


· · · · ··       Q.· ·And did you create Exhibit 2074?25·
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· · · · ··       A.· ·Yes, I did.·1·


· · · · ··       Q.· ·And what is -- what do you use 2074 for?·2·


· · · · ··       A.· ·It's a map of the entire Water District 36A·3·


· ·with a red line on all the distribution systems that·4·


· ·are involved in the administration of the water in·5·


· ·District 36A.·6·


· · · · ··       Q.· ·Okay.··The portion that Justin just pulled·7·


· ·up kind of gives you the lay of the land of where the·8·


· ·Sandy Ponds are located, the Sandy Pipeline, and the·9·


· ·Rangen research facility; correct?10·


· · · · ··       A.· ·Yes, it is.11·


· · · · ··       Q.· ·The Sandy Pipeline, the red line from the12·


· ·ponds in the lower left-hand corner enter into what13·


· ·appears to be a ditch; correct?14·


· · · · ··       A.· ·Yes, it does.15·


· · · · ··       Q.· ·Is that ditch in fact the Curren Ditch?16·


· · · · ··       A.· ·Yes, it is.17·


· · · · ··       Q.· ·A restatement of the obvious, of course:18·


· ·The Sandy Pipeline does not convey any direct water to19·


· ·the Rangen facility; correct?20·


· · · · ··       A.· ·That's correct.21·


· · · · ··       Q.· ·Okay.··And it would be downstream from the22·


· ·Rangen research facility; correct?23·


· · · · ··       A.· ·Yes, it would.24·


· · · · ··       Q.· ·Where do you measure -- I think in your25·
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· ·deposition you mentioned the Curren Ditch weir.·1·
· · · · · · · ·            Is that located in close proximity to where·2·
· ·the pipeline enters into the Curren Ditch?·3·
· · · · ··       A.· ·It's -- the Curren Ditch weir --·4·
· ·measurement weir is located just upstream of the·5·
· ·outflow of the Sandy Pipeline.·6·
· · · · ··       Q.· ·Okay.··I know we don't have a good scale,·7·
· ·but about how far upstream from the pipeline is that?·8·
· · · · ··       A.· ·I'm going to say approximately 25 feet.·9·
· · · · ··       Q.· ·Okay.10·
· · · · ··       A.· ·Maybe 30 feet.11·
· · · · ··       Q.· ·Now, I think Mr. Budge asked you some12·
· ·certain questions about whether or not you're aware of13·
· ·the Sandy Pipeline delivery of water rights from the14·
· ·Sandy Ponds.15·
· · · · · · · ·            Are you aware of what water rights are16·
· ·associated with the Sandy Ponds?17·
· · · · ··       A.· ·No, I'm not.18·
· · · · ··       Q.· ·Okay.··And in fact, at some point in time19·
· ·you were asked not to administer the Sandy Ponds area;20·
· ·correct?21·
· · · · ··       A.· ·That's correct.22·
· · · · ··       Q.· ·So following your orders, you have not done23·
· ·that?24·
· · · · ··       A.· ·That's correct.25·
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· · · · ··       Q.· ·All right.··So as you sit here, you can't·1·
· ·testify who in fact owns any of the water rights out of·2·
· ·the Sandy Ponds?·3·
· · · · ··       A.· ·No, sir.·4·
· · · · ··       Q.· ·Mr. Erwin, you're well aware of the·5·
· ·priority dates out of the Martin-Curren Tunnel and the·6·
· ·Curren Ditch; correct?·7·
· · · · ··       A.· ·Yes, sir.·8·
· · · · ··       Q.· ·I think you testified that the earliest·9·
· ·Morris right out of the Martin-Curren Tunnel has a10·
· ·priority date of October 9th, 1884?11·
· · · · ··       A.· ·Yes, sir.12·
· · · · ··       Q.· ·There are approximately five water rights13·
· ·down the Curren Ditch that have senior priority dates;14·
· ·correct?15·
· · · · ··       A.· ·Yes, there is.16·
· · · · ··       Q.· ·Can we pull up Exhibit 210 -- 2010.··I17·
· ·apologize.··Pull up 2070.18·
· · · · · · · ·            Mr. Erwin, at the deposition I think we had19·
· ·you pull out the various senior water rights in the20·
· ·Curren Ditch to the Morris right.21·
· · · · · · · ·            Do you recall your testimony?22·
· · · · ··       A.· ·Yes.23·
· · · · ··       Q.· ·And I believe Exhibit 2070 --24·
· · · · · · · ·            Let's go to the 13th page of that.25·
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· · · · · · · ·            Mr. Erwin, I think you walked us all·1·
· ·through the various senior rights to the Morris right.·2·
· ·And I believe that there were five of those rights,·3·
· ·beginning with water right 36-16831 through -35;·4·
· ·correct?·5·
· · · · ··       A.· ·Yes.·6·
· · · · ··       Q.· ·And those water rights total 15 cfs?·7·
· · · · ··       A.· ·I believe they do, sir.·8·
· · · · ··       Q.· ·Okay.··And to be sure, there's a lot of·9·
· ·water rights in the Billingsley Creek that are even10·
· ·senior to these five rights; correct?11·
· · · · ··       A.· ·Yes, there is.12·
· · · · ··       Q.· ·At least probably half of the rights in13·
· ·Billingsley Creek are senior to these rights; correct?14·
· ·Close to --15·
· · · · ··       A.· ·I -- I don't know off the top of my head,16·
· ·but there are several water rights senior.17·
· · · · ··       Q.· ·A lot.··Okay.··Now, you testified that when18·
· ·the Curren Ditch weir flows less than 15 cfs, the19·
· ·Martin-Curren Tunnel rights are out of priority;20·
· ·correct?21·
· · · · ··       A.· ·Yes, they are.22·
· · · · ··       Q.· ·That's every single irrigation right out of23·
· ·the Martin-Curren Tunnel; correct?24·
· · · · ··       A.· ·Yes, sir.25·
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· · · · ··       Q.· ·That's every single irrigation right owned·1·
· ·by Mr. Morris; correct?·2·
· · · · ··       A.· ·Yes.·3·
· · · · ··       Q.· ·However, that would not include Rangen's·4·
· ·nonconsumptive use rights; correct?·5·
· · · · ··       A.· ·That's right.·6·
· · · · ··       Q.· ·Okay.··Because they're nonconsumptive?·7·
· · · · ··       A.· ·Yes, sir.·8·
· · · · ··       Q.· ·Now, Mr. Budge went over -- you prepared a·9·
· ·summary, kind of a snapshot of time over four10·
· ·particular dates that show the measurements over the11·
· ·Curren Ditch weir; correct?12·
· · · · ··       A.· ·Yes, sir.13·
· · · · ··       Q.· ·There are a lot of backup documents for14·
· ·that?15·
· · · · ··       A.· ·Yes, there is.16·
· · · · ··       Q.· ·Let's pull up Exhibit 2005.17·
· · · · · · · ·            Frank, I'm showing you what's been marked18·
· ·as Exhibit 2005.19·
· · · · · · · ·            Do you recognize this document?20·
· · · · ··       A.· ·Yes, I do.21·
· · · · ··       Q.· ·And tell me what this document is.22·
· · · · ··       A.· ·That would be the annual summary for the23·
· ·reporting on the measurements on the Curren Ditch.24·
· · · · ··       Q.· ·And those are -- it looks to me like those25·
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· ·are kept on a daily basis.·1·
· · · · ··       A.· ·We actually get those readings on a weekly·2·
· ·basis.·3·
· · · · ··       Q.· ·Weekly.·4·
· · · · ··       A.· ·And then as they are entered, from one week·5·
· ·to the next week the computer interpolates them for a·6·
· ·daily measurement.··But we don't take them every day.·7·
· ·We take them once a week.·8·
· · · · ··       Q.· ·Okay.··And the once-a-week measurements are·9·
· ·compiled in Exhibit 2005 right there?10·
· · · · ··       A.· ·That's -- yes.11·
· · · · ··       Q.· ·Okay.··And then let's go to --12·
· · · · · · · ·            My records show 2005 has been admitted.13·
· ·Let's go to 2004.14·
· · · · · · · ·            Frank, do you recognize Exhibit 2004?15·
· · · · ··       A.· ·Yes, I do.16·
· · · · ··       Q.· ·And that's one of the records you keep?17·
· · · · ··       A.· ·That -- that data was compiled from the18·
· ·previous exhibit.··And it's a chart to condense it so19·
· ·that it's more usable, I guess, or...20·
· · · · ··       Q.· ·I understand.··And that's one of the21·
· ·documents you keep; correct?22·
· · · · ··       A.· ·Yes.··It -- I don't necessarily keep it.··I23·
· ·generated it for my own information for this purpose.24·
· · · · ··       Q.· ·Okay.··And the purpose was to describe25·
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· ·flows over the Curren Ditch weir; correct?·1·
· · · · ··       A.· ·Yes.·2·
· · · · ··       Q.· ·Okay.··My records show that 2004 has been·3·
· ·admitted.··Let's move on to 2003.·4·
· · · · · · · ·            Frank, what you have before you is·5·
· ·Exhibit 2003.·6·
· · · · · · · ·            And that's the document that Mr. Budge went·7·
· ·over with you?·8·
· · · · ··       A.· ·Yes.·9·
· · · · ··       Q.· ·And that reflects that at least out of, by10·
· ·my count, 12 of the last 14 years in July the flows11·
· ·over the weir have been less than 15 cfs; correct?12·
· · · · ··       A.· ·Yes, they have.13·
· · · · ··       Q.· ·And Mr. Budge asked you whether or not you14·
· ·had to formally curtail the Martin-Curren Tunnel15·
· ·rights.16·
· · · · · · · ·            Do you recall Mr. Budge's question?17·
· · · · ··       A.· ·Yes, I do.18·
· · · · ··       Q.· ·And I think your answer, if I was reading19·
· ·you correctly, was that you didn't have to formally20·
· ·curtail the Martin-Curren Tunnel rights because there21·
· ·wasn't any flows coming out of the Martin-Curren22·
· ·Tunnel; correct?23·
· · · · ··       A.· ·Yes.24·
· · · · ··       MR. RANDY BUDGE:··Object to the question.25·
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· ·Mischaracterizes his testimony.·1·


· · · · ··       THE HEARING OFFICER:··Well, sustained.··I don't·2·


· ·recall that testimony, Mr. Haemmerle.··If you can --·3·


· · · · ··       MR. HAEMMERLE:··I'll restate.··It's simple.·4·


· · · · ··       THE HEARING OFFICER:··Thank you.·5·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··When the flows were·6·


· ·less than 15 cfs, did you have to formally curtail the·7·


· ·Martin-Curren Tunnel rights?·8·


· · · · ··       A.· ·No, I didn't.·9·


· · · · ··       Q.· ·And why is that?10·


· · · · ··       A.· ·There -- at the particular point in time,11·


· ·they weren't being diverted.12·


· · · · ··       Q.· ·All right.··And to be sure, a lot of times13·


· ·the flows out of the Martin-Curren Tunnel, as you14·


· ·understand it, are minimal?15·


· · · · ··       A.· ·Yes, they are.16·


· · · · ··       Q.· ·I believe the tunnel measurements prepared17·


· ·by the Department of Water Resources show, for example,18·


· ·in 2013 that the flows out of the Martin-Curren Tunnel19·


· ·were just over 1 cfs from May through August; correct?20·


· · · · ··       A.· ·I believe they were, yes.21·


· · · · ··       Q.· ·Okay.··So there was not much to curtail22·


· ·there, is there?23·


· · · · ··       A.· ·No, sir.24·


· · · · ··       Q.· ·I think during your deposition or during25·
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· ·Mr. Budge's testimony you talked about whether or not·1·


· ·other downstream ditch users had filed water calls.·2·


· · · · · · · ·            And I think your testimony was they had·3·


· ·been getting along; correct?·4·


· · · · ··       A.· ·That's correct.·5·


· · · · ··       Q.· ·And you're always part of those·6·


· ·conversations with the senior users, I take it?·7·


· · · · ··       A.· ·Yes.·8·


· · · · ··       Q.· ·In particular, the 15 -- or the five users·9·


· ·that you testified to?10·


· · · · ··       A.· ·Yes.11·


· · · · ··       Q.· ·Is it fair to say that their ability to12·


· ·work it out with these diminishing flows becomes harder13·


· ·and harder every single year?14·


· · · · ··       A.· ·Yes, it does.15·


· · · · ··       Q.· ·Do you expect in future years that they'll16·


· ·be able to work out those problems getting the17·


· ·continuing declining flows?18·


· · · · ··       MR. RANDY BUDGE:··Objection.··Calls for19·


· ·speculation.20·


· · · · ··       THE HEARING OFFICER:··He is the watermaster and21·


· ·has significant experience.··Overruled.22·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··You can answer the23·


· ·question, Frank, if you know.24·


· · · · ··       A.· ·I believe in the future there will be more25·
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· ·priority cuts on Billingsley Creek.·1·
· · · · ··       Q.· ·Which would then necessitate some action·2·
· ·amongst the particular five water users we discussed;·3·
· ·correct?·4·
· · · · ··       A.· ·Very likely, yes.·5·
· · · · ··       Q.· ·Okay.··So you anticipate that there will be·6·
· ·a water call in Billingsley Creek; correct?·7·
· · · · ··       A.· ·Yes, I do.·8·
· · · · ··       Q.· ·And that water call would naturally impact·9·
· ·the five senior users making up the 15 cfs; correct?10·
· · · · ··       A.· ·I think it would.11·
· · · · ··       Q.· ·Now, Mr. Erwin, you're aware of a water12·
· ·right application that IGWA filed for the so-called13·
· ·Rangen talus slope.14·
· · · · · · · ·            Do you recall that?15·
· · · · ··       A.· ·I'm familiar with it a little.16·
· · · · ··       Q.· ·And in fact, you filed a protest to that17·
· ·water right; correct?18·
· · · · ··       A.· ·Yes, I -- I didn't file a protest to it.··I19·
· ·made a comment to it as a watermaster.20·
· · · · ··       Q.· ·Okay.··And you understand that that will be21·
· ·done in a whole separate forum other than this one here22·
· ·today; correct?23·
· · · · ··       A.· ·Yes.24·
· · · · ··       MR. HAEMMERLE:··Thank you, Mr. Erwin.25·
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· ·Appreciate it.·1·


· · · · ··       THE HEARING OFFICER:··Mr. Lemmon, questions for·2·


· ·Mr. Erwin?·3·


· · · · ··       MR. LEMMON:··No questions.·4·


· · · · ··       THE HEARING OFFICER:··Your chance to grill the·5·


· ·watermaster, and you're passing it up.·6·


· · · · · · · ·            Mr. Budge, redirect?·7·


· · · · ··       MR. RANDY BUDGE:··Thank you.·8·


· ··9·


· · · · · · · · · ··                 REDIRECT EXAMINATION10·


· ·BY MR. RANDY BUDGE:11·


· · · · ··       Q.· ·Mr. Erwin, you answered a question about12·


· ·the Sandy Pond administration, and you said you were13·


· ·ordered not to administer it.··So my understanding is14·


· ·that's just not part of the area that you're supposed15·


· ·to administer water.16·


· · · · ··       A.· ·I would phrase it this way:··The lands17·


· ·being irrigated by the Sandy Ponds are within the Water18·


· ·District of 36A.19·


· · · · ··       Q.· ·Okay.20·


· · · · ··       A.· ·At the particular point in time that the21·


· ·ponds and the pipeline was built, the Director of the22·


· ·Department of Water Resources at that point in time23·


· ·gave me no authority or instruction to monitor any of24·


· ·the water going into or out of the Sandy Ponds.25·
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· · · · ··       Q.· ·Who was -- that's all I wanted to find out,·1·
· ·who that person was.·2·
· · · · ··       A.· ·That was Mr. Karl Dreher.·3·
· · · · ··       Q.· ·Dreher.··Okay.··And at that time he served·4·
· ·as the Director of the Department, and would be your·5·
· ·boss as such?·6·
· · · · ··       A.· ·He was my boss, yes, sir.·7·
· · · · ··       Q.· ·Mr. Haemmerle asked you a question about·8·
· ·the administration of the Martin-Curren Tunnel·9·
· ·irrigation rights.··And you gave a response that you10·
· ·didn't have to curtail them due to a call downstream.11·
· · · · · · · ·            Is that because those rights were being12·
· ·supplied by the Sandy Pond at the time?13·
· · · · ··       A.· ·I believe they were at that time, yes.14·
· · · · ··       Q.· ·And you also mentioned that you anticipate15·
· ·a water call, a priority administration at some point16·
· ·on Billingsley Creek.17·
· · · · · · · ·            Would that be out two to three years, is18·
· ·your estimate?19·
· · · · ··       A.· ·It was suggested at the last annual Water20·
· ·District meeting that the watermaster prepare a short21·
· ·synopsis of how the water may or may not need to be22·
· ·administrated on the lower end of Billingsley Creek23·
· ·this coming year.24·
· · · · · · · ·            And I did not perform that task due to the25·
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· ·fact that I think we can get by this year with what·1·


· ·water is available.··I think next year at the annual·2·


· ·meeting it will be a hot item for discussion.·3·


· · · · ··       Q.· ·And I noted in your deposition you made a·4·


· ·comment that you expected that in the next two to three·5·


· ·years in the future?·6·


· · · · ··       A.· ·Yes, I do.·7·


· · · · ··       Q.· ·That would be your best estimate, in the·8·


· ·next two to three years, not this irrigation season?·9·


· · · · ··       A.· ·Yes, sir.10·


· · · · ··       Q.· ·You made some -- you provided some11·


· ·testimony regarding some senior rights on Billingsley12·


· ·Creek downstream.13·


· · · · · · · ·            Where are they located, when you were14·


· ·referring to senior rights on Billingsley Creek?15·


· · · · ··       A.· ·I think the majority of them would be16·


· ·located at probably the four to five major diversions17·


· ·down near Highway 30.18·


· · · · ··       Q.· ·Are there other inflows to Billingsley19·


· ·Creek below the Curren Ditch that would supply some of20·


· ·those downstream senior rights?21·


· · · · ··       A.· ·Yes, there is.22·


· · · · ··       Q.· ·And are those from various tributary23·


· ·springs and streams?24·


· · · · ··       A.· ·Yes.··Yes, they are.25·
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· · · · ··       Q.· ·So it's possible that those downstream·1·


· ·rights would be filled from sources other than -- that·2·


· ·came into Billingsley Creek downstream from the Curren·3·


· ·Ditch diversion?·4·


· · · · ··       A.· ·It's very likely some of those other·5·


· ·tributaries would be curtailed, yes, or the diversions·6·


· ·from the tributaries would be curtailed.·7·


· · · · ··       Q.· ·Of those prior irrigation rights downstream·8·


· ·on Billingsley Creek, have they ever called for·9·


· ·regulation against the Curren Ditch rights?10·


· · · · ··       A.· ·Not to this -- not to this point in time.11·


· · · · ··       Q.· ·And I think you testified previously they'd12·


· ·never called for regulation against the irrigation13·


· ·rights in the Curren Tunnel either?14·


· · · · ··       A.· ·No, they haven't.15·


· · · · ··       Q.· ·You're familiar with the cease-and-desist16·


· ·order that was issued by the Director that prevented17·


· ·Rangen from diverting any water other than the Curren18·


· ·Tunnel?19·


· · · · ··       A.· ·Yes, sir.20·


· · · · ··       Q.· ·And to your knowledge, has that been21·


· ·complied with by Rangen?22·


· · · · ··       A.· ·I think the order was stayed or rescinded.23·


· ·I'm not sure.··I was told not to curtail it at that24·


· ·point in time.25·
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· · · · ··       Q.· ·The curtailment order against groundwater·1·


· ·users was stayed.··But let me just go back and ask you·2·


· ·what you know.·3·


· · · · · · · ·            Have you had any discussions with Rangen·4·


· ·about complying with the cease-and-desist order and to·5·


· ·stop diverting any water, other than from the Curren·6·


· ·Tunnel?·7·


· · · · ··       MR. HAEMMERLE:··Counsel, I'll tell you as a·8·


· ·matter of fact that order has been stayed.·9·


· · · · ··       MR. RANDY BUDGE:··Is that in a proceeding other10·


· ·than this one?11·


· · · · ··       MR. HAEMMERLE:··It was in the cease-and-desist12·


· ·proceeding.13·


· · · · ··       MR. RANDY BUDGE:··What was the basis of that?14·


· · · · ··       THE HEARING OFFICER:··Maybe we can have this15·


· ·discussion outside.16·


· · · · ··       MR. HAEMMERLE:··Let's go off.··Let's go off the17·


· ·record now.18·


· · · · ··       THE HEARING OFFICER:··Well, either that or --19·


· ·you know, Mr. Erwin can answer the question.··But I20·


· ·think the colloquy that we're engaged in is probably21·


· ·not a proper one right now.22·


· · · · ··       MR. HAEMMERLE:··That's fine.23·


· · · · ··       THE HEARING OFFICER:··If you want to pursue it24·


· ·with Mr. --25·
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· · · · ··       MR. HAEMMERLE:··I was just telling him so he·1·


· ·knew.··Evidently he doesn't.·2·


· · · · ··       THE HEARING OFFICER:··If you want to pursue this·3·


· ·line of questioning with Mr. Erwin, that's fine.·4·


· · · · ··       MR. RANDY BUDGE:··I have a couple questions.·5·


· · · · ··       Q.· ·So to your knowledge, there's not been any·6·


· ·cease of diversions by Rangen from sources outside of·7·


· ·the Curren Tunnel?·8·


· · · · ··       A.· ·I don't believe so, no.·9·


· · · · ··       Q.· ·Do you know anything about the agreement10·


· ·that Rangen made that allowed them to continue to11·


· ·receive water despite the cease-and-desist order that12·


· ·was issued January 30th?13·


· · · · ··       A.· ·No, I don't.14·


· · · · ··       Q.· ·You weren't part of those proceedings?15·


· · · · ··       A.· ·No, I wasn't.16·


· · · · ··       MR. RANDY BUDGE:··No further questions.17·


· · · · ··       THE HEARING OFFICER:··Okay.18·


· · · · ··       MR. RANDY BUDGE:··I would like to go off the19·


· ·record.20·


· · · · ··       THE HEARING OFFICER:··Okay.··That's fine.··Let's21·


· ·go off for a minute.22·


· · · · · · · ·            (Discussion.)23·


· · · · ··       THE HEARING OFFICER:··We're recording again.24·


· · · · · · · ·            Mr. Budge, do you have further questions25·
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· ·for the witness?·1·


· · · · ··       MR. RANDY BUDGE:··No questions.··Thank you very·2·


· ·much, Mr. Erwin.·3·


· · · · ··       THE HEARING OFFICER:··Okay.··Recross,·4·


· ·Mr. Haemmerle?·5·


· · · · ··       MR. HAEMMERLE:··Thank you.·6·


· ··7·


· · · · · · · · · · ·                  RECROSS-EXAMINATION·8·


· ·BY MR. HAEMMERLE:·9·


· · · · ··       Q.· ·Mr. Erwin, you understand that when flows10·


· ·over the Curren Ditch weir are less than 15 cfs the11·


· ·Martin-Curren Tunnel rights are operating out of12·


· ·priority; correct?··There's not enough water?13·


· · · · ··       A.· ·Yes.14·


· · · · ··       MR. HAEMMERLE:··No further questions.15·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon?16·


· · · · ··       MR. LEMMON:··No questions.17·


· · · · ··       THE HEARING OFFICER:··All right.··Let's take our18·


· ·midmorning break, and we'll come back at about ten to19·


· ·the hour, ten to 11:00.··Thanks.20·


· · · · · · · ·            (Recess.)21·


· · · · ··       THE HEARING OFFICER:··We're back on the record22·


· ·after a midmorning break.23·


· · · · · · · ·            And as just a procedural matter, the24·


· ·deposition by Alan Hansten has been marked as25·
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· ·Exhibit -- what is it? -- 2076?·1·


· · · · ··       MR. BAXTER:··I think that's correct, sir.·2·


· · · · ··       THE HEARING OFFICER:··And it, again, is received·3·


· ·into evidence by stipulation of the parties, and will·4·


· ·substitute for Mr. Hansten's testimony in this·5·


· ·contested case.·6·


· · · · · · · ·            Okay.··With that procedural clarification,·7·


· ·TJ, call the next witness.·8·


· · · · ··       MR. TJ BUDGE:··Yeah.··And while we're at it,·9·


· ·Mr. Director, I'll just point out that along with10·


· ·Mr. Hansten's deposition transcript Exhibits 202311·


· ·through 2030 were also admitted by stipulation.··Those12·


· ·were the deposition exhibits from his deposition.13·


· · · · ··       THE HEARING OFFICER:··So noted.··Okay.14·


· · · · ··       MS. McHUGH:··Mr. Director, may I speak?15·


· · · · ··       THE HEARING OFFICER:··Yes.16·


· · · · ··       MS. McHUGH:··Candice McHugh.··And I just wanted17·


· ·to make record that I am here representing Mr. Morris18·


· ·as a witness.··He's been called by both parties.··I19·


· ·expect that both parties have direct examination of him20·


· ·and potential cross-examination.21·


· · · · · · · ·            But to the extent that I am here to protect22·


· ·his interests, I may be entering objections or23·


· ·depending on where the cross-examinations or the24·


· ·examination goes.··But I just wanted to make a record25·
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· ·for your purpose.·1·


· · · · ··       THE HEARING OFFICER:··Okay.··Thank you.·2·


· · · · ··       MR. TJ BUDGE:··Has Mr. Morris been sworn?·3·


· · · · ··       THE HEARING OFFICER:··No.·4·


· · · · ··       MR. TJ BUDGE:··Okay.·5·


· · · · ··       THE HEARING OFFICER:··So, Mr. Morris, if you·6·


· ·will stand, please.··Raise your right hand.·7·


· ··8·


· · · · · · · · · ··                 HOWARD BUTCH MORRIS,·9·


· ·having been called as a witness by IGWA and duly sworn10·


· ·to tell the truth relating to said cause, testified as11·


· ·follows:12·


· ·13·


· · · · ··       THE HEARING OFFICER:··Thank you.··Please be14·


· ·seated.15·


· · · · · · · ·            Mr. Budge, you may examine.16·


· ·17·


· · · · · · · · · · ·                  DIRECT EXAMINATION18·


· ·BY MR. TJ BUDGE:19·


· · · · ··       Q.· ·Mr. Morris, thanks for being here today.20·


· · · · · · · ·            Would you please begin by stating your name21·


· ·and spelling your last name for the record.22·


· · · · ··       A.· ·Howard Butch Morris.··My last name23·


· ·M-o-r-r-i-s.24·


· · · · ··       Q.· ·Okay.··I understand you commonly go by25·
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· ·"Butch"; is that right?·1·
· · · · ··       A.· ·Yes.·2·
· · · · ··       Q.· ·Do you mind if I call you "Butch" today?·3·
· · · · ··       A.· ·That would be perfect.·4·
· · · · ··       Q.· ·Butch, I understand you're a farmer.·5·
· · · · ··       A.· ·I am.·6·
· · · · ··       Q.· ·Where do you farm?·7·
· · · · ··       A.· ·Gooding County, 6200 acres.·8·
· · · · ··       Q.· ·Is that surface water or groundwater, or·9·
· ·some of both?10·
· · · · ··       A.· ·Everything.11·
· · · · ··       Q.· ·Okay.··This case today is about some water12·
· ·rights from the Martin-Curren Tunnel.··And it in part13·
· ·involves irrigation of some land near the tunnel that I14·
· ·understand you farm.··I'd like to have you look in15·
· ·those green binders in front of you and find the16·
· ·exhibit marked 1049.17·
· · · · · · · ·            Do you recognize this document?18·
· · · · ··       A.· ·Yes, I do.19·
· · · · ··       Q.· ·This is a table of water rights from the20·
· ·Martin-Curren Tunnel, and I believe we reviewed these21·
· ·at your deposition; is that right?22·
· · · · ··       A.· ·Yes.23·
· · · · ··       Q.· ·I see some of these water rights have the24·
· ·name "Morris" next to them.25·
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· · · · · · · ·            Are those water rights that you own?·1·
· · · · ··       A.· ·Correct.·2·
· · · · ··       Q.· ·And I understand you irrigate some farmland·3·
· ·that these rights pertain to; is that right?·4·
· · · · ··       A.· ·Yes.·5·
· · · · ··       Q.· ·I understand you also irrigate some land·6·
· ·that has other Martin-Curren Tunnel water rights·7·
· ·attached to it; is that correct?·8·
· · · · ··       A.· ·Yes.·9·
· · · · ··       Q.· ·Can you tell me which water rights are10·
· ·associated with the other land that you farm.11·
· · · · ··       A.· ·Well, the Musser right irrigates the12·
· ·205 acres that I farm for them.··And then the Candy13·
· ·right irrigates the acreage that I farm for them.14·
· · · · ··       Q.· ·Okay.··Let me have you find15·
· ·Exhibit No. 1069.16·
· · · · ··       A.· ·1069?17·
· · · · ··       Q.· ·Yes, 1-0-6-9.··This is an aerial or18·
· ·satellite photograph of what appears to be some19·
· ·farmland.20·
· · · · · · · ·            And my recollection is you provided this21·
· ·during your deposition; is that right?22·
· · · · ··       A.· ·Yes, I did.23·
· · · · ··       Q.· ·Is this a map that you keep in the course24·
· ·of your farming operations?25·
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· · · · ··       A.· ·It is.·1·


· · · · ··       Q.· ·And does this depict some of the land that·2·


· ·has water rights from the Martin-Curren Tunnel·3·


· ·appurtenant to it?·4·


· · · · ··       A.· ·It includes all the land.·5·


· · · · ··       MR. TJ BUDGE:··I'd offer Exhibit 1069 into·6·


· ·evidence.·7·


· · · · ··       MR. HAEMMERLE:··No objection.·8·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon?·9·


· · · · ··       MR. LEMMON:··No objection.10·


· · · · ··       THE HEARING OFFICER:··The document marked as11·


· ·Exhibit 1069 is received into evidence.12·


· · · · · · · ·            (Exhibit 1069 received.)13·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Okay.··Then if you'll14·


· ·turn the page to Exhibit 1070.··This is also part of15·


· ·the map that you brought with you to your deposition16·


· ·exhibit.17·


· · · · · · · ·            And does this also reflect land that you18·


· ·farm in this same vicinity as the land identified in19·


· ·Exhibit 1069?20·


· · · · ··       A.· ·Yes.··It's the southern portion of the21·


· ·Morris property and also shows the water diversion.22·


· · · · ··       Q.· ·And I see in the kind of upper right-hand23·


· ·portion of that it looks like some bodies of water.24·


· · · · · · · ·            Are those the Sandy Ponds?25·
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· · · · ··       A.· ·Yes.·1·


· · · · ··       MR. TJ BUDGE:··I would offer Exhibit 1070.·2·


· · · · ··       THE HEARING OFFICER:··Mr. Haemmerle?·3·


· · · · ··       MR. HAEMMERLE:··No objection.·4·


· · · · ··       THE HEARING OFFICER:··Mr. Lemmon?·5·


· · · · ··       MR. LEMMON:··No objection.·6·


· · · · ··       THE HEARING OFFICER:··The document marked as·7·


· ·Exhibit 1070 is received into evidence.·8·


· · · · · · · ·            (Exhibit 1070 received.)·9·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Okay.··Mr. Morris, I'd10·


· ·like to ask you some questions about some of the11·


· ·features identified on these maps.··Let's first turn to12·


· ·the map identified as Exhibit 1069.··There are some13·


· ·handwriting on this map.14·


· · · · · · · ·            Is that your handwriting?15·


· · · · ··       A.· ·It's my wife's.16·


· · · · ··       Q.· ·Okay.··And you're familiar with the17·


· ·features that she has marked on this map?18·


· · · · ··       A.· ·Yes.19·


· · · · ··       Q.· ·And so if you look in the upper left-hand20·


· ·corner, it looks like there's a Martin-Curren Tunnel,21·


· ·an "X" for the Martin-Curren Tunnel; is that right?22·


· · · · ··       A.· ·Correct.23·


· · · · ··       Q.· ·And to your knowledge, is that a pretty24·


· ·good approximation of the location of the tunnel?25·
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· · · · ··       A.· ·Yes.·1·
· · · · ··       Q.· ·And then you'll see a straight line leading·2·
· ·at an angle towards the bottom right hand from the·3·
· ·Curren Tunnel.··And it's labeled "Morris Pipeline from·4·
· ·Curren Tunnel."·5·
· · · · · · · ·            Explain what pipeline that refers to.·6·
· · · · ··       A.· ·That's the delivery pipeline from the·7·
· ·Martin-Curren Tunnel delivered to the box, the cement·8·
· ·box where the pumps are located.·9·
· · · · ··       Q.· ·Okay.··So it looks like that pipeline10·
· ·angles and then it makes a bend to the -- that's11·
· ·probably to the west, but towards the cement box.12·
· · · · · · · ·            And is that the pipeline that you use or13·
· ·can use to divert your irrigation rights from the14·
· ·Martin-Curren Tunnel?15·
· · · · ··       A.· ·It is.16·
· · · · ··       Q.· ·Do you also have the ability to divert the17·
· ·Candy or Musser water rights from the Curren Tunnel18·
· ·through that water pipe?19·
· · · · ··       A.· ·Correct.20·
· · · · ··       Q.· ·And then you said at least to a cement box.21·
· ·And I can see that you've marked "cement box" on this22·
· ·map.23·
· · · · · · · ·            Explain to me what's in that cement box and24·
· ·what you do with water once it gets there.25·
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· · · · ··       A.· ·Well, of course it's connected to the Sandy·1·


· ·Pipeline.··And the Candys have a 25-horsepower pump in·2·


· ·the southeast corner.··I have a -- excuse me, a·3·


· ·40-horsepower pump in the southwest corner.··And then·4·


· ·there's a pipeline that's connected to it that leads·5·


· ·down to the Musser pump.·6·


· · · · ··       Q.· ·Okay.··Is the pipeline identified as the·7·


· ·Morris Pipeline, is that operational today?·8·


· · · · ··       A.· ·It is.·9·


· · · · ··       Q.· ·You maintain it?10·


· · · · ··       A.· ·Yes.11·


· · · · ··       Q.· ·And you could take water from that pipeline12·


· ·this summer if you needed to?13·


· · · · ··       A.· ·Yes.14·


· · · · ··       Q.· ·Okay.··You referred to the Sandy Pipe, and15·


· ·there's been a lot of testimony about that.··But I'd16·


· ·like to just point it out for the record.··And let's17·


· ·start by beginning at the Sandy Ponds, which are shown18·


· ·on the next exhibit, 1070.··It looks like there's three19·


· ·ponds there, and there's been some discussion.20·


· · · · · · · ·            The largest pond towards the upper portion21·


· ·of the map, is that what is commonly referred to as the22·


· ·upper pond?23·


· · · · ··       A.· ·Yeah.··I call it No. 3.24·


· · · · ··       Q.· ·No. 3?25·
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· · · · ··       A.· ·But it is the upper pond.·1·


· · · · ··       Q.· ·Okay.··And then there's the pond in the·2·


· ·middle that the Sandy Pipe diverts out of.·3·


· · · · · · · ·            What do you call that pond?·4·


· · · · ··       A.· ·No. 2.·5·


· · · · ··       Q.· ·Have you heard others refer to that as the·6·


· ·middle pond?·7·


· · · · ··       A.· ·No.·8·


· · · · ··       Q.· ·Okay.··You call that No. 2.··And then I see·9·


· ·you've got marked a third pond further west below pond10·


· ·No. 2.11·


· · · · · · · ·            I presume that's pond No. 1?12·


· · · · ··       A.· ·Correct.13·


· · · · ··       Q.· ·And the Sandy Pipe diverts out of what you14·


· ·call pond No. 2 and runs in kind of a north or15·


· ·northwest direction.16·


· · · · · · · ·            And then if we look back on Exhibit 1069,17·


· ·we see it picking back up on this other map; is that18·


· ·right?19·


· · · · ··       A.· ·Correct.20·


· · · · ··       Q.· ·Okay.··So just to be clear on the record,21·


· ·the Sandy Pipe transports water from pond No. 2 to the22·


· ·cement box that you were discussing earlier?23·


· · · · ··       A.· ·That's correct.24·


· · · · ··       Q.· ·And water that's diverted into the cement25·
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· ·box through the Sandy Pipe can then be pumped out of·1·


· ·your pump, the Candy pump, or the Musser pump?·2·


· · · · ··       A.· ·That's correct.·3·


· · · · ··       Q.· ·I also see a portion of the Sandy Pipe·4·


· ·going from the cement box to the Curren Tunnel.·5·


· · · · ··       A.· ·The Curren Ditch.·6·


· · · · ··       Q.· ·Excuse me, the Curren Ditch.·7·


· · · · · · · ·            How is that pipe used?·8·


· · · · ··       A.· ·It's excess overflow water.·9·


· · · · ··       Q.· ·Okay.··Do you know when the Sandy Pipe was10·


· ·installed?11·


· · · · ··       A.· ·2003.12·


· · · · ··       Q.· ·Were you farming this property at that13·


· ·time?14·


· · · · ··       A.· ·Yes, I was.15·


· · · · ··       Q.· ·Have you used water from the Sandy Pipe to16·


· ·farm this property every year since 2003?17·


· · · · ··       A.· ·Yes, I have.18·


· · · · ··       Q.· ·Could you please identify on these maps19·


· ·which land is irrigated from the Sandy Pipe.··And let's20·


· ·start with Exhibit 1069, the one that's up there now on21·


· ·the screen.22·


· · · · ··       A.· ·Well, just adjacent to the box there's23·


· ·Morris 75 acres.··And farther to the south, which is to24·


· ·the right, is the Morris 130.25·
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· · · · ··       Q.· ·Do you know what I think might be best:··Do·1·


· ·you have an extra copy?·2·


· · · · ··       MR. HAEMMERLE:··We have one this time.··Do you·3·


· ·want to use it?·4·


· · · · ··       MR. TJ BUDGE:··Does anybody have a copy we could·5·


· ·just have him draw with a marker on?·6·


· · · · ··       MR. MAY:··I don't have a hard copy.··We have a·7·


· ·pointer he can point with.·8·


· · · · ··       MR. TJ BUDGE:··If nobody objects, I'll have him·9·


· ·mark the original Exhibit 1069.10·


· · · · ··       MR. HAEMMERLE:··I don't object to that.··Then11·


· ·we'll substitute it.12·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Mr. Morris, I'm handing13·


· ·you a Sharpie.··And I'd just like to have you outline14·


· ·on Exhibit 1069, and then on Exhibit 1070, the land15·


· ·that you irrigate out of the Sandy Pipe.16·


· · · · ··       A.· ·(The witness complies.)17·


· · · · ··       Q.· ·Okay.··Hold tight.··You've just circled one18·


· ·portion of the land on the right side of Exhibit 1069.19·


· · · · · · · ·            Do you have a name for that portion of20·


· ·land?21·


· · · · ··       A.· ·Morris 130.22·


· · · · ··       Q.· ·Will you just write "Morris 130" with that23·


· ·marker so that we can identify that piece.24·


· · · · ··       A.· ·(The witness complies.)25·
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· · · · ··       Q.· ·Is there any other land you irrigate from·1·
· ·the Sandy Pipe on Exhibit 1069?·2·
· · · · ··       A.· ·You know, I made a mistake here.··This is·3·
· ·the Sandy Ponds, this 130 (indicating).·4·
· · · · ··       Q.· ·Okay.··So --·5·
· · · · ··       MR. HAEMMERLE:··Sorry, TJ, if I may interrupt.·6·
· ·When you go through the witness, can you have him·7·
· ·identify what the 130 or the 75 mean?··I assume it's·8·
· ·acres, but...·9·
· · · · ··       MR. TJ BUDGE:··Yeah, we'll get to that.··So he's10·
· ·identified that as a name for the piece he's farmed.11·
· · · · ··       Q.· ·Mr. Morris, so I understand, the parcel you12·
· ·identified as Morris 130, you just mentioned that that13·
· ·is irrigated with water from the Sandy Ponds but that14·
· ·it does not actually come out of the Sandy Pipeline; is15·
· ·that right?16·
· · · · ··       A.· ·Correct.17·
· · · · ··       Q.· ·Okay.··I'll ask you some other questions18·
· ·about that later.··So the Morris 130 is not irrigated19·
· ·from the Sandy Pipe, but it does obtain water from the20·
· ·Sandy Ponds.21·
· · · · · · · ·            Could you next identify the property that22·
· ·is irrigated with water from the Sandy Pipe.23·
· · · · ··       A.· ·(The witness complies.)24·
· · · · ··       Q.· ·Okay.··You've now circled a piece of ground25·
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· ·that has within it some handwriting that says "Morris·1·
· ·75-acre farm."·2·
· · · · · · · ·            That's farmland you own?·3·
· · · · ··       A.· ·Correct.·4·
· · · · ··       Q.· ·Okay.··Is there any other land you irrigate·5·
· ·from this?·6·
· · · · ··       A.· ·There's approximately 4 acres at the Candy·7·
· ·property.·8·
· · · · ··       Q.· ·Please circle that 4 acres.·9·
· · · · ··       A.· ·(The witness complies.)10·
· · · · ··       Q.· ·Okay.··And that 4 acres, I'll note for the11·
· ·record, is near the Martin-Curren Tunnel, and there's12·
· ·already handwriting on the map on Exhibit 1069 that13·
· ·says "Candy" identifying that 4 acres.14·
· · · · · · · ·            Is there any other land you irrigate from15·
· ·the Sandy Pipe?16·
· · · · ··       A.· ·And that's Candy 21 acres (indicating).17·
· · · · ··       Q.· ·For the record, Mr. Morris has circled a18·
· ·parcel of farmland near the Rangen fish hatchery that19·
· ·was previously labeled "Candy 25-acre farm."20·
· · · · · · · ·            Is there anything else?21·
· · · · ··       A.· ·And that's the Musser 205 acres22·
· ·(indicating).23·
· · · · ··       Q.· ·Okay.··And that's identified as such on the24·
· ·map.25·
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· · · · · · · ·            Is there anything else?·1·


· · · · ··       A.· ·No.·2·


· · · · ··       Q.· ·Great.··Thank you.·3·


· · · · · · · ·            If we turn to Exhibit 1070, is part of the·4·


· ·Morris 130 depicted on this map?··You can just say·5·


· ·"yes" or "no."·6·


· · · · ··       A.· ·Yes.·7·


· · · · ··       Q.· ·Will you please outline the portion of the·8·


· ·Morris 130 that's irrigated out of the Sandy Ponds·9·


· ·that's shown on Exhibit 1070?10·


· · · · ··       A.· ·(The witness complies.)11·


· · · · ··       Q.· ·Okay.··Is there any other land that's12·


· ·irrigated with water from the Sandy Ponds that has not13·


· ·been outlined on either of these two exhibits?14·


· · · · ··       A.· ·No.15·


· · · · ··       Q.· ·All right.··Thank you.16·


· · · · ··       MR. HAEMMERLE:··Wait a minute, TJ.··He marked on17·


· ·that exhibit.18·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··You keep this one.19·


· · · · · · · ·            I don't have any further questions for you,20·


· ·Mr. Morris, regarding the land you irrigate from the21·


· ·Sandy Pipe, other than to ask you whether you've22·


· ·occasionally used water from the Martin-Curren Tunnel23·


· ·to irrigate any of these lands in recent years?24·


· · · · ··       A.· ·I have on occasion opened up the valve and25·
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· ·turned water into the cement box and irrigated with·1·


· ·Martin-Curren water.·2·


· · · · ··       Q.· ·Okay.··Do you view the water that you use·3·


· ·from the Sandy Ponds as a supplemental water source to·4·


· ·your Curren Tunnel water rights?·5·


· · · · ··       A.· ·Correct.·6·


· · · · ··       Q.· ·And does your use of water from the Sandy·7·


· ·Ponds benefit other water users?·8·


· · · · ··       A.· ·Yes.··I believe that the water that I don't·9·


· ·divert from the Martin-Curren Tunnel ends up in the10·


· ·Martin-Curren Ditch and on down.11·


· · · · ··       Q.· ·Okay.··You mentioned during your deposition12·


· ·that you viewed your use of water from the Sandy Pipe13·


· ·and the Sandy Ponds as also providing some mitigation14·


· ·benefit.15·


· · · · · · · ·            Could you explain that.16·


· · · · ··       A.· ·Well, by not -- by not diverting the water17·


· ·from the Martin-Curren Tunnel, it's -- Rangen uses it.18·


· ·And like I said, it ends up down the Martin-Curren19·


· ·Ditch.··Really I don't know what else to say, other20·


· ·than I think it benefits those other users.21·


· · · · ··       Q.· ·Yeah, I think that's just fine.22·


· · · · · · · ·            Let me switch gears a little bit and ask23·


· ·you about the Sandy Ponds.24·


· · · · · · · ·            How long have you been farming property25·
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· ·that we've been looking at in Exhibits 1069 and 1070?·1·


· · · · ··       A.· ·Since 1979.·2·


· · · · ··       Q.· ·Were you around, then, when the Sandy Ponds·3·


· ·were constructed?·4·


· · · · ··       A.· ·Yes.·5·


· · · · ··       Q.· ·When was that?·6·


· · · · ··       A.· ·I believe it was a year or two prior to·7·


· ·2003.·8·


· · · · ··       Q.· ·There was some discussion yesterday, and·9·


· ·you weren't here, about water from the Sandy Ponds10·


· ·leaking into the aquifer.··We sometimes call that11·


· ·recharge into the aquifer.12·


· · · · · · · ·            Do you have any experience that would lead13·


· ·you to believe there's water leaking from the ponds14·


· ·into the aquifer?15·


· · · · ··       MR. HAEMMERLE:··Objection.··Foundation, beyond16·


· ·the scope of this witness' expertise.17·


· · · · ··       THE HEARING OFFICER:··Overruled.··If he has some18·


· ·personal observation.··He's been there, has had the19·


· ·opportunity to observe.20·


· · · · ··       THE WITNESS:··Well, two years ago when water was21·


· ·turned into the North Side Canal water as recharge or22·


· ·supplemental recharge water, any water that ended up at23·


· ·the Sandy Ponds I diverted to our recharge site,24·


· ·probably in the neighborhood of 25 cfs, 20 to 25 cfs25·
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· ·for approximately a month.·1·


· · · · · · · ·            There's incidental recharge in the big·2·


· ·ponds, all three ponds.··I have to have around 14 cfs·3·


· ·to supplement my 8 1/2 cfs that I irrigate with to keep·4·


· ·a level flow into the ponds.·5·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Okay.··Let me ask a few·6·


· ·follow-up questions.··You said you divert some water·7·


· ·from the Sandy Ponds into a recharge site.·8·


· · · · · · · ·            Is that site depicted on Exhibit 1070?·9·


· · · · ··       A.· ·Yes, it is.10·


· · · · ··       Q.· ·Where is that?11·


· · · · ··       A.· ·It's to the left of the No. 3 pond.12·


· · · · ··       Q.· ·Okay.13·


· · · · ··       A.· ·Which would be north.14·


· · · · ··       Q.· ·I'm going to hand you this marker again and15·


· ·ask you to circle what you referred to as the recharge16·


· ·site.··And right next to it write the words "Recharge17·


· ·site."18·


· · · · ··       A.· ·(The witness complies.)19·


· · · · ··       Q.· ·What year was it you mentioned you were20·


· ·diverting water into the recharge site?21·


· · · · ··       A.· ·I think it was 2010.22·


· · · · ··       Q.· ·And you mentioned you were diverting23·


· ·25 cfs; is that right?24·


· · · · ··       A.· ·An estimate of mine.25·
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· · · · ··       Q.· ·All right.··Roughly 25 cfs.··For how long?·1·
· · · · ··       A.· ·Approximately 30 days.·2·
· · · · ··       Q.· ·Now, you referred to that as a recharge·3·
· ·site.·4·
· · · · · · · ·            Was that because that place is particularly·5·
· ·adept at taking water, or has it been developed in some·6·
· ·way?··Or why do you call it a recharge site?·7·
· · · · ··       A.· ·Well, I started the management of the ponds·8·
· ·here about six years ago.··And it had already been·9·
· ·developed.··So I basically just went out -- when there10·
· ·was excess water, I would put it over there, fill the11·
· ·ponds up, and divert it out of No. 1 pond into that12·
· ·recharge site.13·
· · · · ··       Q.· ·Okay.··And then you also mentioned there's14·
· ·recharge -- incidental recharge from the other ponds as15·
· ·well.··And you testified that it takes 14 1/2 cfs to16·
· ·get 8 out of your diversions.··And I want to talk about17·
· ·that maybe in reverse order.18·
· · · · · · · ·            The 8 second-feet that you divert from the19·
· ·Sandy Ponds, is all of that diverted through the Sandy20·
· ·Pipe?21·
· · · · ··       A.· ·No.··About 6 cfs is diverted out of the22·
· ·Sandy Pipe.23·
· · · · ··       Q.· ·Okay.··You divert about 6 cfs through the24·
· ·Sandy Pipe to irrigate those lands that you had marked25·
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· ·earlier as being irrigated from the pipe?·1·
· · · · ··       A.· ·Yes.··The Morris 75, the Candy, and the·2·
· ·Musser 205 acres.·3·
· · · · ··       Q.· ·And the other 2 second-feet, where is that·4·
· ·diverted?·5·
· · · · ··       A.· ·It's out of the No. 3 pond and goes down·6·
· ·the North Side wastewater ditch to a pump that I have·7·
· ·there.·8·
· · · · ··       Q.· ·So looking at Exhibit 1070, I can see·9·
· ·what's marked as "North Side wastewater ditch" just10·
· ·below the No. 3 pond.11·
· · · · · · · ·            Is there a headgate in the No. 3 pond that12·
· ·allows you to divert water at that location?13·
· · · · ··       A.· ·There is.14·
· · · · ··       Q.· ·And then you pump it where it's marked15·
· ·"Morris 75-horsepower pump"?16·
· · · · ··       A.· ·Correct.17·
· · · · ··       Q.· ·When do you begin irrigating typically out18·
· ·of the Sandy Pipe?19·
· · · · ··       A.· ·Depending on the crops.··But somewhere --20·
· ·if it's corn, generally around the first of June.··If21·
· ·it's wheat, it might be a month earlier.22·
· · · · ··       Q.· ·Okay.··So it sounds like the May to June23·
· ·time frame is typically when you begin irrigating?24·
· · · · ··       A.· ·Correct.25·
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· · · · ··       Q.· ·And when do you stop irrigating at the end·1·


· ·of the irrigation season?·2·


· · · · ··       A.· ·Around the 15th of October.··If it's all·3·


· ·corn, maybe around the 1st to the 10th of September.·4·


· ·Depending on the cropping.·5·


· · · · ··       Q.· ·Okay.··And you mentioned you've been·6·


· ·managing the ponds for the last six years or so?·7·


· · · · ··       A.· ·I have.·8·


· · · · ··       Q.· ·Do you know who owns the ponds?·9·


· · · · ··       A.· ·The pumpers.10·


· · · · ··       Q.· ·Okay.11·


· · · · ··       A.· ·I think it's North Snake.12·


· · · · ··       Q.· ·And when you say you've been managing them,13·


· ·is that an agreement you've had with the pumpers, North14·


· ·Snake Groundwater District?15·


· · · · ··       A.· ·Yes, a verbal agreement.16·


· · · · ··       Q.· ·And by "management," what do you mean?17·


· · · · ··       A.· ·Well, I can -- when I'm using water or if I18·


· ·need to store water, I can do that.··If I need to19·


· ·divert it into the recharge site, I can do that.··If I20·


· ·need to drop it on down into Martin-Curren Ditch, I do21·


· ·that, depending on my source of water and how much22·


· ·water I have at the time.23·


· · · · ··       Q.· ·Okay.··So you're taking the water that24·


· ·comes into the pond and regulating where it goes out,25·
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· ·essentially?·1·


· · · · ··       A.· ·That's right.·2·


· · · · ··       Q.· ·And you mentioned that it takes at least·3·


· ·14 1/2 or it takes about 14 1/2 second-feet coming in·4·


· ·for you to be able to take your 8 second-feet coming·5·


· ·out for irrigation?·6·


· · · · ··       A.· ·That's correct.·7·


· · · · ··       Q.· ·And is that what led you to your conclusion·8·


· ·that there's water coming in that's seeping into the·9·


· ·ground?10·


· · · · ··       A.· ·Correct.11·


· · · · ··       Q.· ·Let me have you turn in the exhibit binder12·


· ·to Exhibit 1016.··This is a document titled "Memorandum13·


· ·Agreement."··We discussed this at your deposition.14·


· · · · · · · ·            And this is an agreement I understand15·


· ·between you and North Snake Groundwater District; is16·


· ·that right?17·


· · · · ··       A.· ·Correct.18·


· · · · ··       Q.· ·Yesterday Mr. Lynn Carlquist, who testified19·


· ·on behalf of the North Snake Groundwater District,20·


· ·explained that this agreement simply memorialized the21·


· ·oral agreement you've had with North Snake Groundwater22·


· ·District for a number of years.23·


· · · · · · · ·            Would you agree with that assessment?24·


· · · · ··       A.· ·I would.25·
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· · · · ··       Q.· ·And if you look in the second paragraph,·1·
· ·there's a number of water right numbers identified as·2·
· ·the Morris rights.·3·
· · · · · · · ·            These are the same water right numbers that·4·
· ·we discussed earlier when we were looking at·5·
· ·Exhibit 1049, which is the table of Martin-Curren·6·
· ·Tunnel rights; is that right?·7·
· · · · ··       A.· ·Correct.·8·
· · · · ··       Q.· ·And so your use of water from the Sandy·9·
· ·Pipe allows you to let these water rights discharge10·
· ·from the tunnel and run down Billingsley Creek for11·
· ·Rangen and others.12·
· · · · · · · ·            Is my understanding of that right?13·
· · · · ··       A.· ·Correct.14·
· · · · ··       Q.· ·And you also irrigate the Musser and Candy15·
· ·property out of the Sandy Pipe as well?16·
· · · · ··       A.· ·Yes, I do.17·
· · · · ··       Q.· ·So their water rights could also run down18·
· ·Billingsley Creek for the benefit of others; is that19·
· ·right?20·
· · · · ··       A.· ·Correct, other than there is a small amount21·
· ·that Walt continues to use in his yard.22·
· · · · ··       Q.· ·Walt Candy?23·
· · · · ··       A.· ·Walt Candy.24·
· · · · ··       Q.· ·He takes a small amount of water from the25·
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· ·tunnel for his yard?·1·


· · · · ··       A.· ·To irrigate his yard and some trees, fruit·2·


· ·trees.·3·


· · · · ··       Q.· ·Okay.··Do you know how large his yard is?·4·


· · · · ··       A.· ·Maybe a half acre, everything included.·5·


· · · · ··       Q.· ·Okay.··Let me have you turn again to·6·


· ·Exhibit 1049, which is that table of water rights from·7·


· ·the Martin-Curren Tunnel.··There is a Musser water·8·


· ·right, water right No. 36-102, that includes water for·9·


· ·stock water.··And my understanding is that groundwater10·


· ·pumpers put in a stock water well for Musser so they11·


· ·didn't have to take water from the tunnel for this12·


· ·water right.13·


· · · · · · · ·            Are you familiar with that well?14·


· · · · ··       A.· ·Yes, I am.15·


· · · · ··       Q.· ·And is it also your understanding that the16·


· ·pumpers put this well in to enable Musser to water17·


· ·livestock without taking water from the tunnel?18·


· · · · ··       A.· ·They did.19·


· · · · ··       Q.· ·Do you know how many cattle Musser serves20·


· ·with this well?21·


· · · · ··       A.· ·I would say approximately 500.22·


· · · · ··       Q.· ·Are these dairy cattle or beef cattle?23·


· · · · ··       A.· ·Dairy heifers.24·


· · · · ··       Q.· ·Dairy heifers.··Do they keep these cows25·
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· ·there year-round, then?·1·


· · · · ··       A.· ·Yes.·2·


· · · · ··       Q.· ·Okay.··And then just a few more questions,·3·


· ·Mr. Morris.·4·


· · · · · · · ·            I understand that you have water rights·5·


· ·from the Hoagland Tunnel.·6·


· · · · ··       A.· ·Correct.·7·


· · · · ··       Q.· ·Where is the Hoagland Tunnel in relation to·8·


· ·the Martin-Curren Tunnel?·9·


· · · · ··       A.· ·If you follow the curvature of the10·


· ·hillside, it's approximately about 1 mile right above11·


· ·the Bill Jones Fish Hatchery.12·


· · · · ··       Q.· ·So it's north of the Martin-Curren Tunnel?13·


· · · · ··       A.· ·Yes.14·


· · · · ··       MR. HAEMMERLE:··Director, I'm going to lodge an15·


· ·objection to any testimony about the Hoagland Tunnel,16·


· ·given, I think, your prior order that you said that's a17·


· ·whole separate proceeding, separate mitigation18·


· ·proceeding.··So -- I'm sorry, withdraw my...19·


· · · · ··       THE HEARING OFFICER:··You withdraw the20·


· ·objection, Mr. Haemmerle?··Is it withdrawn, or not?21·


· · · · ··       MR. HAEMMERLE:··I withdrew my objection.22·


· · · · ··       THE HEARING OFFICER:··Okay.··Thank you.23·


· · · · · · · ·            Mr. Budge.24·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Okay.··I believe that25·
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· ·the question was whether you have water rights out of·1·
· ·the Hoagland Tunnel.·2·
· · · · ··       A.· ·I do.·3·
· · · · ··       Q.· ·Are those irrigation water rights?·4·
· · · · ··       A.· ·Correct.·5·
· · · · ··       Q.· ·Do you use water from the Hoagland Tunnel·6·
· ·to irrigate?·7·
· · · · ··       A.· ·I do.·8·
· · · · ··       Q.· ·Have you ever engaged in cleaning the·9·
· ·Hoagland Tunnel?10·
· · · · ··       A.· ·I have.11·
· · · · ··       Q.· ·How often do you do that?12·
· · · · ··       A.· ·Annually.13·
· · · · ··       Q.· ·And what does that cleaning consist of?14·
· · · · ··       A.· ·Basically, cleaning the cinders, and every15·
· ·now and then the hillside kind of falls down and blocks16·
· ·the water, and cleaning that all up.17·
· · · · ··       Q.· ·When you say "the cinders," what are you18·
· ·referring to?19·
· · · · ··       A.· ·The cinders that are coming out with the20·
· ·water, and they'll collect right there where that --21·
· ·the rocks or dirt has fallen and make it a small dam.22·
· · · · ··       Q.· ·Okay.··So you're essentially cleaning23·
· ·debris out of the tunnel that may impede the flow of24·
· ·water?25·
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· · · · ··       A.· ·Just have a free-flowing stream coming out.·1·
· · · · ··       Q.· ·Does that result in additional water·2·
· ·discharging from that tunnel?·3·
· · · · ··       A.· ·Yes.··Last year amongst the users you were·4·
· ·with about 40 inches short of filling everybody's·5·
· ·needs.··We cleaned the tunnel last year.··And it·6·
· ·basically cleaned -- furnishes everybody's needs, and·7·
· ·gave us about 2 cfs of water extra.·8·
· · · · ··       Q.· ·Okay.··So 2 cfs plus 40 inches --·9·
· · · · ··       A.· ·That's right.10·
· · · · ··       Q.· ·-- roughly?11·
· · · · · · · ·            All right.··And there's debris falling in12·
· ·the tunnel every year, it sounds like?13·
· · · · ··       A.· ·Pretty much, on the outside of the tunnel.14·
· ·And then things coming from within the tunnel, the15·
· ·cinders.16·
· · · · ··       MR. TJ BUDGE:··Okay.··I don't have any further17·
· ·questions.··Thank you.18·
· · · · ··       THE HEARING OFFICER:··Okay.··Who will be19·
· ·cross-examining?··Mr. Haemmerle?20·
· · · · ··       MS. McHUGH:··Mr. Director, can I ask a question21·
· ·of Mr. Haemmerle, just as far as will this include both22·
· ·his cross-examination and his direct examination of23·
· ·Mr. Morris?24·
· · · · ··       MR. HAEMMERLE:··I'm going on pure25·
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· ·cross-examination right now.·1·


· · · · ··       MS. McHUGH:··Okay.··And are you intending to·2·


· ·call him in your direct case as well?·3·


· · · · ··       MR. HAEMMERLE:··No.·4·


· · · · ··       MS. McHUGH:··Okay.··So this is it?··That's all I·5·


· ·wanted to know.·6·


· · · · ··       MR. HAEMMERLE:··Director, if we can, I think, do·7·


· ·some housecleaning.··I think Mr. Morris drew on what·8·


· ·was marked as Exhibit 1069.·9·


· · · · ··       THE HEARING OFFICER:··And -70, I think.10·


· · · · ··       MR. HAEMMERLE:··If we can have those marked as11·


· ·1069A and 1070A, and I'd offer both of these exhibits.12·


· · · · ··       THE HEARING OFFICER:··Do we need to remark them13·


· ·or can we just --14·


· · · · ··       MR. TJ BUDGE:··So what you're asking is to add15·


· ·an unmarked copy of those exhibits, so we've got both16·


· ·the marked copy and an unmarked copy?17·


· · · · ··       MR. HAEMMERLE:··The unmarked one is offered by18·


· ·you as 1069.19·


· · · · ··       MR. TJ BUDGE:··That would be fine.··I don't20·


· ·think we have an unmarked copy with us, but we can21·


· ·provide into the record --22·


· · · · ··       MR. HAEMMERLE:··It's already in the record --23·


· · · · ··       MR. TJ BUDGE:··What?24·


· · · · ··       MR. HAEMMERLE:··-- I believe.25·
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· · · · ··       MR. TJ BUDGE:··That's the official copy right·1·


· ·there, and that's all we've got.·2·


· · · · ··       MR. HAEMMERLE:··All's I'm saying, Director, is·3·


· ·if we can have these remarked as 1069A and 1070A.·4·


· · · · ··       THE HEARING OFFICER:··Is there a need to have·5·


· ·both of them in, or can't we just substitute these as·6·


· ·the 106- --·7·


· · · · ··       MR. HAEMMERLE:··I'm willing to substitute as·8·


· ·well.··Any way that works best for you.·9·


· · · · ··       THE HEARING OFFICER:··Can we say these are10·


· ·amended 1069 and 1070 and accept them into the record,11·


· ·Mr. Haemmerle?12·


· · · · ··       MR. HAEMMERLE:··I'm happy to do that.13·


· · · · ··       MR. MAY:··If you do want unmarked copies, we've14·


· ·got some right here.15·


· · · · ··       THE HEARING OFFICER:··But I don't know how16·


· ·important the unmarked copies are.··I don't know that17·


· ·we need both of them in.18·


· · · · ··       MR. TJ BUDGE:··Yeah, I'm fine with just the19·


· ·marked copies.20·


· · · · ··       THE HEARING OFFICER:··Okay.··So why don't we21·


· ·just amend 1069, 1070 as marked or amended by22·


· ·Mr. Morris and receive them into evidence.23·


· · · · · · · ·            Is that fine with everybody?24·


· · · · ··       MR. HAEMMERLE:··That's fine.25·
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· · · · ··       THE HEARING OFFICER:··Okay.··Received.·1·
· ··2·
· · · · · · · · · · ··                   CROSS-EXAMINATION·3·
· ·BY MR. HAEMMERLE:·4·
· · · · ··       Q.· ·Mr. Morris --·5·
· · · · · · · ·            If we can pull up, Justin, Exhibit 2032.·6·
· · · · · · · ·            Mr. Morris, we pulled up on the screen·7·
· ·quickly what's been marked as Rangen Exhibit 2032.·8·
· · · · · · · ·            You recognize that document; correct?·9·
· · · · ··       A.· ·I do.10·
· · · · ··       Q.· ·And that's the memorandum agreement that11·
· ·you entered into with the North Snake Groundwater12·
· ·District?13·
· · · · ··       A.· ·Correct.14·
· · · · ··       Q.· ·And the concept behind this agreement is15·
· ·that in lieu of you taking water out of the16·
· ·Martin-Curren Tunnel you would instead irrigate out of17·
· ·the Sandy Ponds or the Sandy Pipeline; correct?18·
· · · · ··       A.· ·It's something that I've already -- I've19·
· ·already been doing since 2003.··And it was just a20·
· ·written commitment from -- when I signed that.21·
· · · · ··       Q.· ·Fair enough, Mr. Morris.22·
· · · · ··       A.· ·It was a verbal.23·
· · · · ··       Q.· ·Again, the idea is to allow you to take24·
· ·water out of the Sandy Ponds or the Sandy Pipeline in25·
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· ·lieu of you taking water out of the Martin-Curren·1·
· ·Tunnel; correct?·2·
· · · · ··       A.· ·I think it was just for the pumpers to use·3·
· ·my water right as a mitigation.··I'd already continued·4·
· ·to -- I have already been taking water out of the Sandy·5·
· ·Pipeline.·6·
· · · · ··       Q.· ·Okay.··Very good.··And because you're·7·
· ·taking water out of the Sandy Pipeline or Sandy Ponds,·8·
· ·you haven't been taking water out of the Martin-Curren·9·
· ·Tunnel; correct?10·
· · · · ··       A.· ·Occasionally I have.11·
· · · · ··       Q.· ·Okay.12·
· · · · ··       A.· ·When needed.13·
· · · · ··       Q.· ·I think your deposition testimony was that14·
· ·you last took it approximately 2008 or '9; correct?15·
· · · · ··       A.· ·And then also again in 2013.16·
· · · · ··       Q.· ·Okay.··And to be fair to you, I think you17·
· ·testified that Mr. Erwin advised you that there was18·
· ·water overflowing over your box in 2012.19·
· · · · ··       A.· ·Yes, I don't really remember the year, but20·
· ·there was a time when the dam broke and water was21·
· ·coming in from the Martin-Curren Tunnel.22·
· · · · ··       Q.· ·But you weren't intending to divert any23·
· ·water in 2012 from the Martin-Curren Tunnel; correct?24·
· · · · ··       A.· ·No.··It was an accident.25·
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· · · · ··       Q.· ·And in 2013 I think you testified that you·1·


· ·took water from the Martin-Curren Tunnel for·2·


· ·approximately one week; correct?·3·


· · · · ··       A.· ·Correct.·4·


· · · · ··       Q.· ·Do you have any records indicating how much·5·


· ·water you may have diverted in 2008 or '9?·6·


· · · · ··       A.· ·I don't.·7·


· · · · ··       Q.· ·Do you have any recollection as you sit·8·


· ·here today how much water you took in 2008 or '9?·9·


· · · · ··       A.· ·It was just a time frame of approximately10·


· ·two weeks.11·


· · · · ··       Q.· ·Other than those possible times, all the12·


· ·other times you've been irrigating your property and13·


· ·the Musser property and the Candy property from water14·


· ·that comes out of the Sandy Ponds; correct?15·


· · · · ··       A.· ·Correct.··And then I've also, as a16·


· ·maintenance purpose, have diverted somewhere in the17·


· ·neighborhood of 10 to 15 inches through the heat of the18·


· ·year, through the summertime, out of the19·


· ·Martin-Curren -- Morris Pipeline out of the20·


· ·Martin-Curren Tunnel to keep that pipeline from sliding21·


· ·off the hill or keeping my gaskets wet, things like22·


· ·that.··So there's been a small amount every year since23·


· ·2003 diverted.··And I apologize for not giving that in24·


· ·my deposition.··It just kind of slipped over my head.25·
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· · · · ··       Q.· ·You don't keep any records of that, I take·1·
· ·it?·2·
· · · · ··       A.· ·I don't.··I think that's the time that·3·
· ·Frank did see it, is we were doing that, just that the·4·
· ·board broke and more water was coming.·5·
· · · · ··       Q.· ·What did you do with the water that came·6·
· ·out of the pipes?·7·
· · · · ··       A.· ·I maintained -- it was just a maintenance·8·
· ·on the pipe.·9·
· · · · ··       Q.· ·Okay.··So you weren't actually irrigating10·
· ·with that water, were you?11·
· · · · ··       A.· ·Yes, I was.··It dropped into the box, and12·
· ·it was commingled with Sandy Pipeline water.13·
· · · · ··       Q.· ·Do you know approximately how much you14·
· ·diverted through that pipe?15·
· · · · ··       A.· ·On an annual basis?16·
· · · · ··       Q.· ·Uh-huh.17·
· · · · ··       A.· ·There was approximately 10 -- 5 to18·
· ·10 inches per day.··I could calculate it out, but --19·
· · · · ··       Q.· ·Do you know in terms of diversion rate how20·
· ·much you might have been diverting from that pipe?21·
· · · · ··       A.· ·I couldn't calculate that.22·
· · · · ··       Q.· ·Now, you have -- correct me if I'm wrong.23·
· ·I think you testified in your deposition that you have24·
· ·one single water right out of the Sandy Ponds; correct?25·
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· · · · ··       A.· ·Yes.·1·
· · · · ··       Q.· ·Could we pull up Exhibit 2041.·2·
· · · · · · · ·            Mr. Morris, you can pull up 2041.··I think·3·
· ·it's probably in the book in front of you.·4·
· · · · · · · ·            Do you see that, Mr. Morris?·5·
· · · · ··       A.· ·Yes, I do.·6·
· · · · ··       Q.· ·Now, again, the source of this particular·7·
· ·right is wastewater; correct?·8·
· · · · ··       A.· ·Correct.·9·
· · · · ··       Q.· ·And that would be wastewater that's10·
· ·delivered down the North Side Canal; correct?11·
· · · · ··       A.· ·Correct.12·
· · · · ··       Q.· ·And that then goes into the Sandy Ponds;13·
· ·correct?14·
· · · · ··       A.· ·Correct.15·
· · · · ··       Q.· ·And then you use that water either down a16·
· ·ditch or down a pipe; correct?17·
· · · · ··       A.· ·Generally, it goes down the ditch.18·
· · · · ··       Q.· ·Now, the season of use for this water right19·
· ·is April 1st through October 31st; correct?20·
· · · · ··       A.· ·Correct.21·
· · · · ··       Q.· ·And I think you testified that generally22·
· ·you only use this water right from the very end of May23·
· ·through maybe the first of October; correct?24·
· · · · ··       A.· ·Depending on the cropping.25·
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· · · · ··       Q.· ·Okay.··And before, say -- well, let's just·1·


· ·go from April.··From April to the end of May, do you·2·


· ·generally use this water right?·3·


· · · · ··       A.· ·Well, again, depending on the cropping.··If·4·


· ·it was hay, I would probably use it.··There has been·5·


· ·times I've had hay in that field.·6·


· · · · ··       Q.· ·But I think your testimony was generally·7·


· ·from the end of May through the middle of September or·8·


· ·the beginning of October; correct?·9·


· · · · ··       A.· ·Yeah.··Again, I would just say whatever10·


· ·crop I was irrigating.11·


· · · · ··       Q.· ·All right.··And if you look at this, the12·


· ·place of use for this water right is for 125 acres;13·


· ·correct?14·


· · · · ··       A.· ·Yes.15·


· · · · ··       Q.· ·And I refer you back to Exhibit 1069.··You16·


· ·referred to a lot of properties.··I think you referred17·


· ·to the Morris 130.18·


· · · · ··       A.· ·Correct.19·


· · · · ··       Q.· ·Is that the same place where you're20·


· ·entitled to use water right 36-8723?21·


· · · · ··       A.· ·It is.22·


· · · · ··       Q.· ·And you don't have any right to use that23·


· ·water right, other than on the Morris 130; correct?24·


· · · · ··       A.· ·I don't know that.25·
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· · · · ··       Q.· ·That's what the water right says; correct?·1·


· · · · ··       A.· ·Yes.·2·


· · · · ··       Q.· ·Now, you are aware that -- or you can tell·3·


· ·me if you know.··The Musser's don't have any right to·4·


· ·use water out at the Sandy Ponds; correct?·5·


· · · · ··       A.· ·They don't have a water right.·6·


· · · · ··       Q.· ·And the Candys don't have a water right out·7·


· ·of the Sandy Pond; correct?·8·


· · · · ··       A.· ·They don't have a water right.·9·


· · · · ··       Q.· ·But nevertheless, you've been using10·


· ·wastewater from the Sandy Ponds to irrigate your Morris11·


· ·130; correct?12·


· · · · ··       A.· ·Correct.13·


· · · · ··       Q.· ·And I'll just refer back to Exhibit 1069.14·


· · · · · · · ·            The Morris 75; correct?15·


· · · · ··       A.· ·Correct.16·


· · · · ··       Q.· ·The Candy 4-acre parcel; correct?17·


· · · · ··       A.· ·Correct.18·


· · · · ··       Q.· ·The Candy 21-acre parcel; correct?19·


· · · · ··       A.· ·Correct.20·


· · · · ··       Q.· ·And the Musser 205-acre parcel; correct?21·


· · · · ··       A.· ·Right.··Correct.22·


· · · · ··       Q.· ·So other than the Morris 130, all those23·


· ·other properties you've been irrigating have been24·


· ·without a water right; correct?25·
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· · · · ··       A.· ·Well, I've always kind of thought they were·1·
· ·supplemental water or mitigation water.·2·
· · · · ··       Q.· ·There's no formal licensed decree or·3·
· ·anything else allowing the Mussers or Candy to irrigate·4·
· ·their properties out of the Sandy Ponds; correct?·5·
· · · · ··       A.· ·There's not.·6·
· · · · ··       Q.· ·Now, going to the -- towards the bottom of·7·
· ·Exhibit 2041, Mr. Morris, there's a condition of·8·
· ·approval.·9·
· · · · · · · ·            Do you see that, No. 3?10·
· · · · ··       A.· ·I do.11·
· · · · ··       Q.· ·And this says that when you use this12·
· ·particular water right you're limited to a diversion13·
· ·rate of 3.98 cfs; correct?14·
· · · · ··       A.· ·I think in conjunction with those other15·
· ·ones.16·
· · · · ··       Q.· ·Right.··And those other ones are -- all the17·
· ·other ones listed in condition 3 are Martin-Curren18·
· ·Tunnel rights; correct?19·
· · · · ··       A.· ·Correct.20·
· · · · ··       Q.· ·Okay.··So just to make sure, with respect21·
· ·to the Martin-Curren Tunnel rights, you're allowed to22·
· ·irrigate two separate properties, the Morris 75;23·
· ·correct?24·
· · · · ··       A.· ·That's not quite correct.··There's two25·
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· ·other water rights.··They were -- when I initially·1·


· ·bought the property from Crandlemire, I bought the·2·


· ·75 acres first, and we split the water rights.··And·3·


· ·that's where we got the other two water rights.·4·


· · · · · · · ·            And then these additional four water rights·5·


· ·were on the 130 acres.·6·


· · · · ··       Q.· ·Okay.··So essentially you have two parcels,·7·


· ·you have a 75-acre parcel and a 130-acre parcel;·8·


· ·correct?·9·


· · · · ··       A.· ·That's right.10·


· · · · ··       Q.· ·Okay.··So the Martin-Curren Tunnel rights11·


· ·you can irrigate the 75 acres and the 100 and, I think,12·


· ·40-acre total; correct?13·


· · · · ··       A.· ·Correct.··But I've always called it 130.14·


· · · · ··       Q.· ·Okay.··And with this license out of the15·


· ·Sandy Pipeline, you're only authorized to irrigate16·


· ·125 acres within your Morris 130; correct?17·


· · · · ··       A.· ·Correct.18·


· · · · ··       MR. TJ BUDGE:··Object.··I'm going to object that19·


· ·it calls for a legal conclusion.··Combined limits can20·


· ·function in different capacities.21·


· · · · ··       THE HEARING OFFICER:··Overruled.22·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··Now, the authorized23·


· ·diversion under Exhibit 2041 is for 2.4 cfs; correct?24·


· · · · ··       A.· ·Correct.25·
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· · · · ··       Q.· ·And that's the sole total diversion rate·1·


· ·that you're authorized to take from the Sandy Ponds;·2·


· ·correct?·3·


· · · · ··       A.· ·Might I explain this a little bit?·4·


· · · · ··       Q.· ·No.··My question is, under Exhibit 2041 you·5·


· ·are only authorized to divert 2.4 cfs out of the Sandy·6·


· ·Ponds; correct?·7·


· · · · ··       A.· ·Correct.·8·


· · · · ··       Q.· ·All right.··Now, since 2003 or so, you have·9·


· ·been diverting an additional, I think your testimony10·


· ·was, just over 8 cfs from the Sandy Ponds; correct?11·


· · · · ··       A.· ·No.··That included the water there.12·


· · · · ··       Q.· ·An additional --13·


· · · · ··       A.· ·Total of 8 1/2 cfs.14·


· · · · ··       Q.· ·All right.··So you've been diverting since15·


· ·2003 an unauthorized 6 cfs from the Sandy Ponds to16·


· ·irrigate all those properties we just talked about;17·


· ·correct?18·


· · · · ··       MS. McHUGH:··Objection.19·


· · · · ··       THE HEARING OFFICER:··Sustained.20·


· · · · ··       MS. McHUGH:··Thank you.21·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··You've been using an22·


· ·additional 6 cfs out of the Sandy Ponds to irrigate the23·


· ·other properties, including the Morris 75, the Musser24·


· ·205, and the Candy 25; correct?25·
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· · · · ··       A.· ·That I considered supplemental water or·1·


· ·mitigation water.·2·


· · · · ··       Q.· ·All right.··And again, there was no other·3·


· ·official water right issued by the State of Idaho for·4·


· ·you to do that; correct?·5·


· · · · ··       A.· ·Correct.·6·


· · · · ··       Q.· ·So let me get this straight.··So you have·7·


· ·an agreement that today, as you sit here today, that·8·


· ·you won't take your 6 cfs, so long as you can take·9·


· ·water out of the Sandy Ponds?10·


· · · · ··       A.· ·That is correct.11·


· · · · ··       Q.· ·But you're only authorized to divert12·


· ·2.4 cfs out of the Sandy Ponds?13·


· · · · ··       MS. McHUGH:··Objection.··Legal conclusion.14·


· · · · ··       THE HEARING OFFICER:··Overruled.15·


· · · · ··       MS. McHUGH:··You can rephrase.16·


· · · · ··       THE HEARING OFFICER:··Overruled.··This question17·


· ·is different than the earlier one.··The earlier18·


· ·question was a question about whether Mr. Morris was19·


· ·diverting water illegally.··And I think this is a20·


· ·question about whether there's an authorization or not.21·


· ·And Mr. Morris can answer the question.22·


· · · · ··       MR. HAEMMERLE:··Okay.··Mr. Reporter, can you23·


· ·read back that question again.24·


· · · · · · · ·            (The record was read as follows:25·
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· · · · · · · ·            "QUESTION:··But you're only authorized to·1·


· · · · ··       divert 2.4 cfs out of the Sandy Ponds?")·2·


· · · · ··       THE WITNESS:··It's in my court?·3·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··Yeah.·4·


· · · · ··       A.· ·I'm authorized to irrigate the 130 with·5·


· ·2.4 cfs.··I've always considered the water in the Sandy·6·


· ·Pipeline as mitigation or supplemental water.·7·


· · · · ··       Q.· ·If it wasn't for your -- there's no other·8·


· ·legal water rights or authorized water rights for you·9·


· ·to irrigate all those properties we just talked about10·


· ·today; correct?11·


· · · · ··       MS. McHUGH:··Objection.12·


· · · · ··       MR. TJ BUDGE:··Objection.··Your Honor, this13·


· ·calls for a legal -- Director, it calls for a legal14·


· ·conclusion, and these questions have been asked and15·


· ·answered numerous times.16·


· · · · ··       THE HEARING OFFICER:··Sustained, because the17·


· ·record shows that there are other water rights out of18·


· ·the Martin-Curren Tunnel, so --19·


· · · · ··       MR. HAEMMERLE:··My question, Director, other20·


· ·than the Martin-Curren Tunnel rights.21·


· · · · ··       THE HEARING OFFICER:··That was not the question.22·


· · · · ··       MR. HAEMMERLE:··Okay.··I'll rephrase.23·


· · · · ··       Q.· ·Other than the Martin-Curren Tunnel water24·


· ·rights for the Musser 205, the Candy 25, and your 75,25·
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· ·there are no authorized water rights for those places·1·
· ·of use; correct?·2·
· · · · ··       A.· ·As I've said, I've always considered those·3·
· ·irrigated acres by supplemental or mitigation water.·4·
· · · · ··       Q.· ·I think you talked about some sort of -- I·5·
· ·don't know, some sort of pond or such on your property·6·
· ·that you use for recharge.·7·
· · · · ··       A.· ·It's not on my property.··It's on the·8·
· ·pumper's property.·9·
· · · · ··       Q.· ·Okay.··What water right were you using to10·
· ·place water into that pond?11·
· · · · ··       A.· ·There was no water right.··It was just12·
· ·excess water that I put over there.13·
· · · · ··       Q.· ·Okay.··Whose excess water?14·
· · · · ··       A.· ·Like I referred to in 2011 or '10,15·
· ·somewhere in there, it was water that was in --16·
· ·supplied by the pumpers, I'm assuming, that was after17·
· ·the irrigation season that was put in the North Side18·
· ·Canal Company for incidental recharge.19·
· · · · ··       Q.· ·You have no idea, as you sit here today,20·
· ·who owns that water that you were putting into some21·
· ·unauthorized place; correct?22·
· · · · ··       A.· ·I have no idea who owned that water.23·
· · · · ··       Q.· ·Did you contact DEQ, the Department of24·
· ·Environmental Quality, before you did that recharge?25·
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· · · · ··       A.· ·I did not.·1·


· · · · ··       Q.· ·Now, I think you were testifying that you·2·


· ·need 14 cfs to be in the pond for you to be able to use·3·


· ·your 8 cfs that you have been using?·4·


· · · · ··       A.· ·To keep a constant water level, yes.·5·


· · · · ··       Q.· ·Okay.··So there's an amount of water that·6·


· ·needs to be stored in the Sandy Ponds for you to use·7·


· ·your water right; correct?·8·


· · · · ··       A.· ·Yes.·9·


· · · · ··       Q.· ·Do you know whether or not anyone has a10·


· ·storage right to fill up the Sandy Ponds?11·


· · · · ··       A.· ·I'm not familiar with any.12·


· · · · ··       Q.· ·And certainly under your water right13·


· ·license, Exhibit 2041 -- Justin -- there's no storage14·


· ·component to this water right, is there?15·


· · · · ··       A.· ·No.16·


· · · · ··       Q.· ·The water that you testified you saw being17·


· ·in the pond that you thought was sinking somewhere, you18·


· ·don't know who owns that water, do you?19·


· · · · ··       A.· ·I have no idea.··It's water that just20·


· ·gathers there at the pond.21·


· · · · ··       Q.· ·Okay.··Now, to be sure, Mr. Morris, if22·


· ·water was unavailable to you out of the Sandy Ponds,23·


· ·you would make a call on the Martin-Curren Tunnel24·


· ·rights, wouldn't you?25·
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· · · · ··       A.· ·It hasn't been that way for the last ten·1·


· ·years.··What I have done is I called Mike Faulkner, and·2·


· ·he has found me water.··So it's made it possible -- or·3·


· ·made it probable that I did not have to bring water out·4·


· ·of the Martin-Curren Tunnel.·5·


· · · · ··       Q.· ·You did testify at your deposition, though,·6·


· ·Mr. Morris, that you would make a water call out of the·7·


· ·Martin-Curren Tunnel if you had to; correct?·8·


· · · · ··       A.· ·I said I would evaluate that.·9·


· · · · ··       Q.· ·Okay.··So it would be in your quiver of10·


· ·things that you would be able to do; correct?11·


· · · · ··       A.· ·That would be one of the possibilities.12·


· · · · ··       Q.· ·And you would do it if you had to; correct?13·


· · · · ··       A.· ·I think there's others that are more14·


· ·likely.15·


· · · · ··       Q.· ·You would do it if you had to; correct?16·


· · · · ··       MS. McHUGH:··Objection.··Asked and answered.17·


· · · · ··       THE HEARING OFFICER:··Yeah, I think the answer18·


· ·was evasive.··So the question needed to be asked again.19·


· · · · · · · ·            Mr. Morris.20·


· · · · ··       THE WITNESS:··Repeat that.21·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··You would do it if you22·


· ·had to; correct?23·


· · · · ··       A.· ·I think I would do things such as clean the24·


· ·tunnel.··I think those are possibilities.25·
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· · · · ··       Q.· ·If you had exhausted all possibilities and·1·


· ·you had no rights out of the Sandy Ponds, if you had to·2·


· ·make a call on your Martin-Curren Tunnel rights to get·3·


· ·your water to irrigate your authorized place of use,·4·


· ·you would do it, wouldn't you?·5·


· · · · ··       MR. TJ BUDGE:··Objection.··Calls for·6·


· ·speculation.·7·


· · · · ··       THE HEARING OFFICER:··Overruled.··This is·8·


· ·cross-examination.·9·


· · · · ··       THE WITNESS:··I guess if you're wanting an10·


· ·answer, at the very last resort I would probably make a11·


· ·call.12·


· · · · ··       MR. HAEMMERLE:··All right.··No further13·


· ·questions.··Thank you.14·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon?15·


· ·16·


· · · · · · · · · · ··                   CROSS-EXAMINATION17·


· ·BY MR. LEMMON:18·


· · · · ··       Q.· ·Butch, I had a question here on the -- you19·


· ·testified that there was water that goes -- leaves the20·


· ·pond that you call No. 3 or the bottom pond, and then21·


· ·that water from there goes on down to the 75-horsepower22·


· ·pump that you use to irrigate your property.23·


· · · · ··       A.· ·Correct.24·


· · · · ··       Q.· ·Is there ever any water that goes past that25·
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· ·pump and on down that ditch called the wasteway?·1·
· · · · ··       A.· ·Very seldom.··We manage it fairly closely.·2·
· ·I have a man that's worked for me for 28 years.··He's·3·
· ·the guy down there that manages that water.·4·
· · · · ··       Q.· ·If there's an occasion in the springtime or·5·
· ·something there's extra water in the ponds, have you·6·
· ·ever seen cases where you have to use that spillway to·7·
· ·get rid of the excess water in the ponds?·8·
· · · · ··       A.· ·No.··I generally direct it towards the·9·
· ·Martin-Curren Ditch or the recharge site.10·
· · · · ··       MR. LEMMON:··Okay.··Thank you.11·
· · · · ··       THE HEARING OFFICER:··Redirect, Mr. Budge?12·
· · · · ··       MR. TJ BUDGE:··Just a couple questions,13·
· ·Mr. Morris.14·
· ·15·
· · · · · · · · · ··                 REDIRECT EXAMINATION16·
· ·BY MR. TJ BUDGE:17·
· · · · ··       Q.· ·Do you know who constructed the Sandy18·
· ·Ponds?19·
· · · · ··       A.· ·I think North Side Canal Company.20·
· · · · ··       Q.· ·Do you know when those were constructed?21·
· · · · ··       A.· ·2001, 2002, in that neighborhood.22·
· · · · ··       MR. TJ BUDGE:··Okay.··That's all I have.23·
· · · · ··       MS. McHUGH:··Can I ask a couple questions to24·
· ·clarify?25·
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· · · · ··       THE HEARING OFFICER:··Well, Ms. McHugh, what's·1·


· ·the nature of your questions?··Is it to protect·2·


· ·Mr. Morris in some way?··It seems to me that's the·3·


· ·limited scope of your participation here today.·4·


· · · · ··       MS. McHUGH:··Yes.··It's to clarify his answers·5·


· ·to Mr. Haemmerle's insinuation that he is diverting·6·


· ·water from the Sandy Ponds unauthorized -- in an·7·


· ·unauthorized manner, to clarify the sources of water·8·


· ·that goes to those ponds.·9·


· · · · ··       THE HEARING OFFICER:··Okay.10·


· · · · ··       MR. HAEMMERLE:··For the record, I would object,11·


· ·Director, just so my objection's part of the record.··I12·


· ·think she can claim the Fifth, those kinds of things or13·


· ·not.··But to inquire after the witness has testified I14·


· ·think is improper.··But that's my objection.15·


· · · · ··       THE HEARING OFFICER:··It's unusual.··But I'll16·


· ·allow some limited questions.17·


· · · · · · · ·            Ms. McHugh.18·


· · · · ··       MS. McHUGH:··Thank you.19·


· ·20·


· · · · · · · · · · ·                  RECROSS-EXAMINATION21·


· ·BY MS. McHUGH:22·


· · · · ··       Q.· ·Mr. Morris, do you recall when23·


· ·Mr. Haemmerle was asking you about the water rights24·


· ·that supplied water to the lands that you divert25·
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· ·from -- that you irrigate from water from the Sandy·1·


· ·Ponds?··Do you remember that line of questioning?·2·


· · · · ··       A.· ·Yes.·3·


· · · · ··       Q.· ·What's your understanding of the water·4·


· ·right or the holder of the water right who supplies·5·


· ·water to the Sandy Ponds?·6·


· · · · ··       A.· ·Well, my understanding is it's always been·7·


· ·supplemental or mitigation water.··Like I said, the·8·


· ·pumpers at times have put water into the ponds to give·9·


· ·me water.10·


· · · · ··       Q.· ·And do you know whether or not the water11·


· ·that goes into the Sandy Pond is owned through North12·


· ·Side Canal Company shares?13·


· · · · ··       A.· ·No.··There might be a few, but I'm not14·


· ·familiar with those.15·


· · · · ··       Q.· ·Are you aware whether North Snake16·


· ·Groundwater District owns any North Side Canal Company17·


· ·shares?18·


· · · · ··       A.· ·I think they do own a few.19·


· · · · ··       Q.· ·So do you know whether those shares are20·


· ·used to fill the Sandy Ponds?21·


· · · · ··       A.· ·They are.22·


· · · · ··       MS. McHUGH:··No further questions.23·


· · · · ··       THE HEARING OFFICER:··Okay.··Recross,24·


· ·Mr. Haemmerle?25·
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· · · · · · · · · · ·                  RECROSS-EXAMINATION·1·


· ·BY MR. HAEMMERLE:·2·


· · · · ··       Q.· ·Mr. Morris, do you know the capacity of the·3·


· ·Sandy Pipeline?·4·


· · · · ··       A.· ·I do not.·5·


· · · · ··       MR. HAEMMERLE:··No further questions.·6·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon, any·7·


· ·recross?·8·


· · · · ··       MR. LEMMON:··No further questions.·9·


· · · · ··       THE HEARING OFFICER:··I have one limited10·


· ·question, Mr. Morris.11·


· ·12·


· · · · · · · · · · · · ·                      EXAMINATION13·


· ·BY THE HEARING OFFICER:14·


· · · · ··       Q.· ·And it relates in some way to the question15·


· ·that Mr. Lemmon asked you.16·


· · · · · · · ·            You testified that approximately 14 cfs is17·


· ·needed or -- of inflow is needed into the Sandy Ponds18·


· ·to maintain a constant water level; is that correct?19·


· · · · ··       A.· ·Correct.20·


· · · · ··       Q.· ·And is that 14 cfs measured with a21·


· ·measuring device into the Sandy Ponds?22·


· · · · ··       A.· ·I measured it for almost two years just to23·


· ·kind of get a good feel on how it worked.24·


· · · · ··       Q.· ·So how do you measure the inflow?25·
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· · · · ··       A.· ·North Side has a measuring -- they have a·1·


· ·measuring gauge up there.··But I took a stick.··They·2·


· ·showed me how many inches needed to be over that weir·3·


· ·to know how much water is going in.··And of course, I·4·


· ·knew how much I was taking out.·5·


· · · · ··       Q.· ·And are you aware of any records of inflow·6·


· ·into the Sandy Pond?·7·


· · · · ··       A.· ·I'm not -- I'm sure somebody has them, but·8·


· ·I'm not aware of who has them.·9·


· · · · ··       Q.· ·Okay.··And at the time that there is 14 cfs10·


· ·of inflow into the Sandy Ponds, you also testified that11·


· ·you divert approximately 8 cfs, both out of the Sandy12·


· ·Pipeline and -- and I think it was 6 cfs --13·


· · · · ··       A.· ·8 1/2.14·


· · · · ··       Q.· ·Well, 8 1/2 total, I guess.··I heard 8 to15·


· ·begin with, and then I think I heard you say 8 1/216·


· ·later.17·


· · · · · · · ·            But there's approximately 6 cfs that's18·


· ·diverted out of the Sandy Pipeline?19·


· · · · ··       A.· ·Correct.20·


· · · · ··       Q.· ·And then what, another 2 1/2 diverted out21·


· ·of the wasteway channel out of the Sandy Ponds?22·


· · · · ··       A.· ·That's correct.23·


· · · · ··       Q.· ·Okay.··And at the time that you're24·


· ·diverting 6 cfs out of the pipeline, the Sandy25·
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· ·Pipeline, with 14 cfs of inflow into the ponds, is·1·


· ·there any water that flows down the Sandy Pipeline to·2·


· ·the Curren Ditch?·3·


· · · · ··       A.· ·Occasionally it does.·4·


· · · · ··       Q.· ·So you're not able to capture all of the·5·


· ·water that's flowing in the Sandy Pipeline at your·6·


· ·cement box?·7·


· · · · ··       A.· ·Yes, it's pretty difficult.··If I have a·8·


· ·power bump or -- and I should say if I have excess·9·


· ·water, I'll let it continue on down.10·


· · · · ··       Q.· ·And can you estimate for me how much water11·


· ·would be flowing in the Sandy Pipeline down the Curren12·


· ·Ditch at the conditions that I've described?13·


· · · · ··       A.· ·It varies a lot.14·


· · · · ··       Q.· ·Okay.15·


· · · · ··       A.· ·It's hard to put a quantified number to it.16·


· · · · ··       THE HEARING OFFICER:··Okay.··All right.··Thank17·


· ·you.18·


· · · · · · · ·            Further questions from the parties based on19·


· ·my questioning?20·


· · · · ··       MR. TJ BUDGE:··None here.21·


· · · · ··       THE HEARING OFFICER:··Mr. Budge?22·


· · · · · · · ·            Mr. Haemmerle?23·


· · · · ··       MR. HAEMMERLE:··No, Director.··But just for the24·


· ·your information, the inflow records are provided in25·
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· ·the North Side Canal Company as those Exhibits 2023·1·


· ·through 2030.··They're in there.·2·


· · · · ··       THE HEARING OFFICER:··Okay.··Thank you.·3·


· · · · · · · ·            So North Side Canal Company, then, keeps a·4·


· ·record of the inflows into the Sandy Pond?·5·


· · · · ··       MR. HAEMMERLE:··They do.·6·


· · · · ··       THE HEARING OFFICER:··Okay.··Thanks.··I didn't·7·


· ·know that.·8·


· · · · · · · ·            All right.··Mr. Lemmon, any further·9·


· ·questions?10·


· · · · ··       MR. LEMMON:··No questions.11·


· · · · ··       THE HEARING OFFICER:··Thank you, Mr. Morris, for12·


· ·your help today.13·


· · · · ··       THE WITNESS:··Thank you.14·


· · · · ··       THE HEARING OFFICER:··Is it time for lunch?15·


· · · · ··       MS. McHUGH:··Yes.16·


· · · · ··       MR. TJ BUDGE:··I think so.17·


· · · · ··       THE HEARING OFFICER:··Shall we try 1:30?18·


· · · · ··       MR. HAEMMERLE:··Let's go it.19·


· · · · ··       THE HEARING OFFICER:··Okay.··Back here at 1:30.20·


· · · · · · · ·            (Lunch recess.)21·


· · · · ··       THE HEARING OFFICER:··We're recording after the22·


· ·lunch recess.··And we've finished with the previous23·


· ·witness.24·


· · · · · · · ·            Next witness.25·
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· · · · ··       MR. TJ BUDGE:··Dr. Brendecke.·1·


· · · · ··       THE HEARING OFFICER:··Dr. Brendecke, if you'll·2·


· ·come forward, please.··Raise your right hand, if you·3·


· ·would.·4·


· ··5·


· · · · · · · · · ··                 CHARLES M. BRENDECKE,·6·


· ·having been called as a witness by IGWA and duly sworn·7·


· ·to tell the truth relating to said cause, testified as·8·


· ·follows:·9·


· ·10·


· · · · ··       THE HEARING OFFICER:··Thank you.··Please be11·


· ·seated.12·


· · · · · · · ·            And, Mr. TJ Budge, if you'd like to13·


· ·examine, you may proceed.14·


· ·15·


· · · · · · · · · · ·                  DIRECT EXAMINATION16·


· ·BY MR. TJ BUDGE:17·


· · · · ··       Q.· ·Dr. Brendecke, thanks for being here today.18·


· · · · · · · ·            Would you please state your name and spell19·


· ·your last name for the record.20·


· · · · ··       A.· ·Charles M. Brendecke, B-r-e-n-d-e-c-k-e.21·


· · · · ··       Q.· ·Dr. Brendecke, what's your business?22·


· · · · ··       A.· ·I'm a consulting engineer with AMEC23·


· ·Environment and Infrastructure.24·


· · · · ··       Q.· ·You provide consulting work for the Idaho25·
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· ·Groundwater Appropriators; is that correct?·1·
· · · · ··       A.· ·Yes, I do.··I have since about 1999.·2·
· · · · ··       Q.· ·And what has IGWA asked you to do in this·3·
· ·case?·4·
· · · · ··       A.· ·In this specific case?·5·
· · · · ··       Q.· ·Yes.·6·
· · · · ··       A.· ·To look at the reconnaissance level, look·7·
· ·at the general feasibility of mitigation options, and·8·
· ·try to provide some idea of what they might provide.·9·
· · · · ··       Q.· ·Before we get into the details of your10·
· ·testimony and your evaluation of those mitigation11·
· ·options, I want to talk a little bit about your12·
· ·expertise as an engineer and hydrologist.··And I know13·
· ·everybody here, or most of us here, are well acquainted14·
· ·with you and your experience, but we have to lay the --15·
· ·create the record, in this case anyways.16·
· · · · · · · ·            What college degrees do you hold?17·
· · · · ··       A.· ·I have a bachelor of science degree in18·
· ·civil engineering from the University of Colorado.··I19·
· ·have a master of science degree in civil engineering20·
· ·and a doctor of philosophy in civil engineering from21·
· ·Stanford University.22·
· · · · ··       Q.· ·Do you have any professional licenses or23·
· ·registrations?24·
· · · · ··       A.· ·Yes.··I'm a registered professional25·
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· ·engineer in Colorado, Wyoming, Idaho, I think in·1·
· ·Washington, but I can't remember for sure.·2·
· · · · ··       Q.· ·What are the areas of your engineering·3·
· ·expertise?·4·
· · · · ··       A.· ·A variety of topics, all related to water,·5·
· ·primarily in water resources engineering; water rights·6·
· ·analysis; planning, water resource planning; modeling·7·
· ·related to those activities.·8·
· · · · ··       Q.· ·I understand you've taught some college·9·
· ·courses yourself.10·
· · · · ··       A.· ·Yes.··I was an assistant professor at the11·
· ·University of Colorado for a few years.12·
· · · · ··       Q.· ·Which courses did you teach?13·
· · · · ··       A.· ·Water-related courses: hydrology, fluid14·
· ·mechanics, hydraulics, modeling, statistical hydrology.15·
· · · · ··       Q.· ·Your modeling experience includes16·
· ·groundwater modeling?17·
· · · · ··       A.· ·Yes.18·
· · · · ··       Q.· ·I understand you have been involved with19·
· ·the Eastern Snake Hydrologic Modeling Committee.20·
· · · · ··       A.· ·Yes, I have.21·
· · · · ··       Q.· ·And in that capacity you're familiar with22·
· ·the Eastern Snake Plain Aquifer model?23·
· · · · ··       A.· ·Yes, I am.24·
· · · · ··       Q.· ·You've testified as an expert in prior25·
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· ·cases; is that right?·1·


· · · · ··       A.· ·Yes, I have.·2·


· · · · ··       Q.· ·Including cases before the Department of·3·


· ·Water Resources?·4·


· · · · ··       A.· ·Yes.·5·


· · · · ··       MR. TJ BUDGE:··Director, Dr. Brendecke was·6·


· ·admitted as an expert in engineering, hydrology,·7·


· ·groundwater modeling, aquifer analysis, and water·8·


· ·rights analysis in the Rangen delivery call case.·9·


· · · · · · · ·            And in light of his testimony, I'd ask that10·


· ·he be so admitted in this case as well.11·


· · · · ··       THE HEARING OFFICER:··Mr. Haemmerle?12·


· · · · ··       MR. HAEMMERLE:··Mr. May is doing it, Director.13·


· · · · ··       THE HEARING OFFICER:··Mr. May?14·


· · · · ··       MR. MAY:··Director, I guess I don't generally15·


· ·have a question about Dr. Brendecke's qualifications.16·


· ·You know, what he's being admitted as an expert on, I17·


· ·guess we'll see when we see the testimony.··I may have18·


· ·foundational questions about particular opinions.··But19·


· ·I don't have any general concern about his20·


· ·qualifications.21·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon?22·


· · · · ··       MR. LEMMON:··No.23·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Brendecke is24·


· ·recognized as an expert in the areas you articulated,25·
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· ·Mr. Budge.·1·


· · · · ··       MR. TJ BUDGE:··Thanks, Director.·2·


· · · · ··       Q.· ·Dr. Brendecke, could you open to·3·


· ·Exhibit 1000, which is the mitigation plan submitted in·4·


· ·this case.·5·


· · · · · · · ·            What I'd like to do is walk through each of·6·


· ·the mitigation proposals that are included in IGWA's·7·


· ·mitigation plan and ask what you've done to evaluate·8·


· ·those proposals and ask how each proposal would benefit·9·


· ·Rangen and how the mitigation credit would be10·


· ·calculated for the groundwater districts if the11·


· ·mitigation proposal is approved by the Director.12·


· · · · · · · ·            So if you'll turn to page 2, section 113·


· ·requests credit for mitigation activities, including14·


· ·conversions, dry-ups, and groundwater recharge.··Let's15·


· ·talk about the conversions first.··You were here in the16·


· ·audience during prior testimony and exhibits explaining17·


· ·that the groundwater users have converted tens and18·


· ·thousands of acres from groundwater to surface-water19·


· ·irrigation over the last five or ten years.20·


· · · · · · · ·            Are you familiar with the conversion21·


· ·activities that IGWA and its members have undertaken?22·


· · · · ··       A.· ·Yes, I generally am.··I haven't examined23·


· ·each project.24·


· · · · ··       Q.· ·How are you familiar with those activities?25·
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· · · · ··       A.· ·Just from my involvement with the·1·
· ·groundwater districts for the last 15 years, testimony·2·
· ·in previous cases that relied on evaluation of·3·
· ·conversion benefits, modeling of conversion benefits.·4·
· · · · ··       Q.· ·Has IGWA asked you to model conversion·5·
· ·activities in times past?·6·
· · · · ··       A.· ·Yes.·7·
· · · · ··       Q.· ·Have they asked you to run the Eastern·8·
· ·Snake Plain Aquifer model to calculate the effects of·9·
· ·their conversions with respect to this mitigation plan10·
· ·particularly?11·
· · · · ··       A.· ·No.··Well, I intended to, but there hasn't12·
· ·been time at this point.13·
· · · · ··       Q.· ·Let me have you turn in those exhibits to14·
· ·Exhibits 1041 through 1045.··Dr. Brendecke, you can15·
· ·flip through these, and you'll recognize these as maps16·
· ·that you provided to me in preparing for this hearing17·
· ·today.··Each of them has the AMEC logo on them.18·
· · · · · · · ·            Are these maps that you or your staff19·
· ·prepared?20·
· · · · ··       A.· ·Yes.21·
· · · · ··       Q.· ·And what do these show?22·
· · · · ··       A.· ·These show the points of diversion for the23·
· ·conversion projects that were active in each of these24·
· ·years.25·
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· · · · ··       Q.· ·Where did you --·1·
· · · · ··       A.· ·Let me back up just a second.·2·
· · · · · · · ·            This is focused on the area in Water·3·
· ·District 130, not in areas farther upstream.·4·
· · · · ··       Q.· ·There may be other conversions that aren't·5·
· ·shown on these maps?·6·
· · · · ··       A.· ·Yes.·7·
· · · · ··       Q.· ·And if I look through these exhibits, 1040·8·
· ·is 2006 active conversions.·9·
· · · · · · · ·            So these were conversions active in the10·
· ·year 2006; is that right?11·
· · · · ··       A.· ·Yes.12·
· · · · ··       Q.· ·And then the following exhibits are for13·
· ·subsequent years.··We have the year 2007, '8, '9 --14·
· · · · ··       A.· ·Yeah.15·
· · · · ··       Q.· ·-- maps for those years.16·
· · · · · · · ·            Do you have similar maps for years post17·
· ·2009?18·
· · · · ··       A.· ·I probably have them for 2010.19·
· · · · ··       Q.· ·Okay.20·
· · · · ··       A.· ·Yeah, I think we have recent -- we have21·
· ·recent maps actually for the conversion parcels.22·
· · · · ··       MR. MAY:··Can I ask a clarification question?23·
· ·The one that I show as 1040 is different than what24·
· ·you're talking about.25·
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· · · · · · · ·            1040 or 1041?·1·


· · · · ··       MR. TJ BUDGE:··Okay.··To clarify for the record,·2·


· ·these maps that we've been discussing begin at·3·


· ·Exhibit 1041, not Exhibit 1040.··It appears I may have·4·


· ·misspoken in that regard.·5·


· · · · ··       THE WITNESS:··Yes.·6·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, where·7·


· ·did you get the data of the conversion locations that·8·


· ·are shown on these maps?·9·


· · · · ··       A.· ·These are from the Department's point of10·


· ·diversion database and the records of the wells that11·


· ·are participating in the conversions.12·


· · · · ··       Q.· ·And what is to be gleaned from these maps,13·


· ·other than just the points of diversions in those14·


· ·particular years?15·


· · · · ··       A.· ·I would say the main thing to be gleaned16·


· ·from these maps is that the conversions have been going17·


· ·on since 2006, and they are relatively stable18·


· ·between -- from year to year in location.19·


· · · · ··       Q.· ·Okay.··And I understood from Ms. Sukow's20·


· ·testimony that conversions benefit Rangen by resulting21·


· ·in less groundwater withdrawn from the aquifer and also22·


· ·more surface water recharging the aquifer.23·


· · · · · · · ·            Is that a fair assessment?24·


· · · · ··       A.· ·Yes.··The idea of the conversions is to25·
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· ·replace groundwater withdrawals with surface-water·1·
· ·supplies.··And so the one aspect of the benefit is to·2·
· ·the -- is the reduction in the withdrawal of·3·
· ·groundwater, and the second is the introduction by·4·
· ·incidental recharge of surface water to the aquifer.·5·
· · · · ··       Q.· ·Thank you.··That's helpful.·6·
· · · · · · · ·            Next if you could turn to Exhibit 1025.·7·
· ·You'll recognize this as the table that Ms. Sukow·8·
· ·prepared on behalf of the Department reflecting the·9·
· ·results of her model calculations of conversions and10·
· ·CREP and recharge.11·
· · · · · · · ·            Do you recognize that table as such?12·
· · · · ··       A.· ·Yes, I do.13·
· · · · ··       Q.· ·Just focusing on the conversions portion,14·
· ·which are the first two columns, you testified that you15·
· ·have not run the model yourself to calculate16·
· ·conversions and the predicted benefit to the Curren17·
· ·Tunnel for the years 2011 through '13; is that right?18·
· · · · ··       A.· ·For the Curren Tunnel, that's correct.19·
· · · · ··       Q.· ·Do you have any reason to dispute the20·
· ·calculations shown in this table?··And what I'm21·
· ·referring to specifically are the conversion22·
· ·calculations for IGWA and Southwest in the years 2011,23·
· ·'12, and '13.24·
· · · · ··       A.· ·I don't have any reason to dispute them.25·
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· · · · ··       Q.· ·One of the things that Ms. Sukow explained,·1·


· ·and Ms. Yenter as well, is the Department calculates·2·


· ·conversions after the fact.··They measure the amount of·3·


· ·surface water that's delivered to the conversion acres,·4·


· ·and then they plug that into the model to determine the·5·


· ·benefit to, in this case, the Rangen Spring cell in the·6·


· ·Curren Tunnel.·7·


· · · · · · · ·            If the Director were to want to predict the·8·


· ·effect of conversions prospectively -- for example, if·9·


· ·he were trying to find out what type of benefit Rangen10·


· ·could be expected to receive in 2014 for conversions11·


· ·that are going to happen this summer -- do you have any12·


· ·suggestions as to how he might do that?13·


· · · · ··       A.· ·Since these are relatively stable from year14·


· ·to year, you might assume that next year will be the15·


· ·average of the preceding three or something along that16·


· ·line.17·


· · · · ··       Q.· ·And in your view, is it reasonable for the18·


· ·Director to carry forward an average, a three-year19·


· ·moving average or something of that nature of past20·


· ·conversions to predict future benefit to Rangen for21·


· ·conversions that may happen in the near future?22·


· · · · ··       A.· ·I think it would be, otherwise you have to23·


· ·make some assumptions about the climate next year and a24·


· ·variety of things like that.··So you could potentially25·
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· ·model it.··But you have to make a lot of assumptions.·1·
· ·In order to get to the quick answer I think a moving·2·
· ·average would be a reasonable thing to do.·3·
· · · · ··       Q.· ·Now, isn't it likely that that moving·4·
· ·average -- for example, the Director used a three-year·5·
· ·moving average to predict the likely conversion benefit·6·
· ·for 2014 -- that it's likely that the actual benefit·7·
· ·from conversions may be somewhat higher or somewhat·8·
· ·lower, even though it's close?·9·
· · · · ··       A.· ·By the time 2014 is over?10·
· · · · ··       Q.· ·Yeah.11·
· · · · ··       A.· ·Yeah.··It probably wouldn't be exactly what12·
· ·the estimate was.··It hardly ever is.13·
· · · · ··       Q.· ·In the long term wouldn't those overages14·
· ·and underages kind of even out as conversions fluctuate15·
· ·from year to year if you continued to use this type of16·
· ·process you mentioned, the three-year moving average,17·
· ·wouldn't that account for those in the long term?18·
· · · · ··       MR. MAY:··Objection.··Lack of foundation.19·
· · · · ··       THE HEARING OFFICER:··Overruled.20·
· · · · ··       THE WITNESS:··I think it would.··You know,21·
· ·assuming the same projects keep participating, I think22·
· ·you'd end up with something close to the average.23·
· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Okay.··Thank you.··I24·
· ·don't have any further questions regarding conversions.25·
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· ·But I do want to turn to the next mitigation proposal·1·
· ·in IGWA's mitigation plan, which -- and that, again, is·2·
· ·Exhibit 1000.··That's labeled "Voluntary dry-ups."·3·
· · · · · · · ·            And there's been prior testimony that·4·
· ·there's the what we've referred to as the CREP program·5·
· ·and some other programs where groundwater irrigators·6·
· ·ceased irrigating their land altogether, so they not·7·
· ·only stop using groundwater, but they also don't·8·
· ·irrigate it with surface water.·9·
· · · · · · · ·            Are you familiar with the dry-ups10·
· ·undertaken by groundwater users?11·
· · · · ··       A.· ·Yes, I am.12·
· · · · ··       Q.· ·How so?13·
· · · · ··       A.· ·Again, from my involvement with IGWA for14·
· ·the last 15 years, as part of the early discussions15·
· ·about trying to set up such a program.16·
· · · · ··       Q.· ·And if you'd please turn to Exhibit 1039.17·
· ·Dr. Brendecke, this document is titled "Idaho's18·
· ·Conservation Reserve Enhancement Program."19·
· · · · · · · ·            Is CREP an acronym for Conservation Reserve20·
· ·Enhancement Program?21·
· · · · ··       A.· ·Yes.22·
· · · · ··       Q.· ·And I believe that you provided this23·
· ·document.24·
· · · · · · · ·            Are you familiar with this document?25·
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· · · · ··       A.· ·Yes.··The NRCS, Soil and Water Conservation·1·


· ·Commission put out an annual summary of the CREP·2·


· ·program, and have for some years.··This is the most·3·


· ·recent one I have.··They all look more or less the·4·


· ·same.·5·


· · · · ··       Q.· ·Did you obtain this from the NRCS?·6·


· · · · ··       A.· ·I obtained -- and I'm trying to think of·7·


· ·the fellow's name that I got it from.··I want to say·8·


· ·Chuck Pencer or Chuck Peltser.··And I'm not sure if·9·


· ·he's with the NRCS or with the Soil and Water10·


· ·Conservation Commission.11·


· · · · ··       Q.· ·Was he in Idaho?12·


· · · · ··       A.· ·Yes.13·


· · · · ··       MR. TJ BUDGE:··Garrick, my records reflect that14·


· ·Exhibit 1039 has been admitted into evidence.15·


· · · · · · · ·            Do you show that as well?16·


· · · · ··       MR. BAXTER:··Yes, I do.17·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, were you18·


· ·here earlier this morning when Ms. Sukow was explaining19·


· ·how ESPAM calculates the benefit to, for example, the20·


· ·Rangen Spring cell from conversions and recharge and21·


· ·dry-ups?22·


· · · · ··       A.· ·Yes.23·


· · · · ··       Q.· ·My understanding of her testimony -- and24·


· ·I'll use -- since we're talking about dry-ups or CREP,25·
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· ·as an example, is that the model can have data input·1·


· ·into it to reflect the hydrologic change in a·2·


· ·particular model cell.··For example, if land within a·3·


· ·certain model cell is dried up, the effect of those·4·


· ·lesser withdrawals in that model cell can be input into·5·


· ·the model.··And then the model can be run to determine·6·


· ·the effect on a spring cell or a river reach resulting·7·


· ·from the hydrologic change in the model cell that we·8·


· ·began with.·9·


· · · · · · · ·            Is that a fair characterization of how the10·


· ·model predicts the benefit from conversions and CREP11·


· ·and recharge?12·


· · · · ··       A.· ·Yes.··I think these are all run with a13·


· ·superposition version of the model.··So the change in14·


· ·stress is put into that superposition, and you get the15·


· ·change in performance at whatever other cell you are16·


· ·interested in, in this case the drain cell that17·


· ·contains Rangen.18·


· · · · ··       Q.· ·Explain what you mean by a superposition19·


· ·version of the model.20·


· · · · ··       A.· ·Superposition is a formulation of the model21·


· ·that allows you to calculate changes without having to22·


· ·make two model runs, a before and after change.23·


· · · · ··       Q.· ·And so you don't dispute, then, the24·


· ·procedure that Ms. Sukow undertook to calculate the25·
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· ·benefits to the Curren Tunnel from conversions and CREP·1·


· ·and recharge?·2·


· · · · ··       A.· ·Well, there may be a caveat on the·3·


· ·recharge, because there wasn't any recharge calculation·4·


· ·for IGWA.··But I generally don't have any dispute with·5·


· ·that.··That's the way we've been doing it for a number·6·


· ·of years.·7·


· · · · ··       Q.· ·Have you at times in the past done your own·8·


· ·model run to verify the Department's model calculations·9·


· ·for mitigation activities of this type?10·


· · · · ··       A.· ·Yes.11·


· · · · ··       Q.· ·And have you found that the -- the12·


· ·Department's calculations are the same or very close to13·


· ·your own --14·


· · · · ··       A.· ·Yes.15·


· · · · ··       Q.· ·-- model runs?16·


· · · · · · · ·            So then are you -- in the past or today17·


· ·you've been comfortable that the Department's model18·


· ·runs have been accurate?19·


· · · · ··       A.· ·Yes.20·


· · · · ··       Q.· ·We talked a moment ago about conversions21·


· ·being calculated after the fact.··My understanding is22·


· ·that the effect of CREP or dry-ups is also calculated23·


· ·after the fact by the Department in terms of their24·


· ·model run.25·
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· · · · · · · ·            Is that your understanding as well?·1·
· · · · ··       A.· ·Yes.·2·
· · · · ··       Q.· ·You mentioned that if the Director were to·3·
· ·try to reasonably project the effect of CREP enrollment·4·
· ·or other dry-ups on Rangen prospectively -- for·5·
· ·example, in 2014 -- that one reasonable way to do that·6·
· ·for conversions would be to take a three-year moving·7·
· ·average and project that forward.·8·
· · · · · · · ·            Do you believe that that would also be a·9·
· ·reasonable approach for calculating benefits from10·
· ·dry-ups?11·
· · · · ··       A.· ·Yes, I think it would be a reasonable --12·
· ·reasonable approach.13·
· · · · ··       Q.· ·You mentioned that the conversion acres had14·
· ·been relatively steady.15·
· · · · · · · ·            Do you know whether CREP enrollment has16·
· ·been steady or volatile, or whether it has been steady17·
· ·like the conversions?18·
· · · · ··       A.· ·It's been pretty steady, especially over19·
· ·the last four or five years.··There's always a few20·
· ·acres here coming in and a few acres there going out.21·
· ·But by and large, it's pretty stable at this point.22·
· · · · ··       Q.· ·Okay.··Let's turn now to the next item in23·
· ·the mitigation plan which deals with recharge.24·
· · · · · · · ·            Are you familiar with recharge activities25·
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· ·that groundwater users have been involved with in the·1·


· ·past?·2·


· · · · ··       A.· ·Yes.·3·


· · · · ··       Q.· ·How so?·4·


· · · · ··       A.· ·Again, my relationship with the groundwater·5·


· ·users over the last 15 years, I've been consulted on a·6·


· ·variety of things and stayed pretty much in touch with·7·


· ·what's going on.·8·


· · · · ··       Q.· ·Have you done model runs yourself to try to·9·


· ·calculate the effects of recharge activities pumpers10·


· ·have undertaken in the past?11·


· · · · ··       A.· ·I have.12·


· · · · ··       Q.· ·You mentioned potential concern with the13·


· ·recharge calculations in Exhibit 1025, which is the14·


· ·Department's model results.··Please turn open to that15·


· ·exhibit.··Yeah, that's 1025.16·


· · · · · · · ·            You'll see that the Department did provide17·


· ·credit for recharge undertaken by Southwest Irrigation18·


· ·District.··My understanding from Ms. Sukow's testimony19·


· ·is that this does not include any credit for recharge20·


· ·performed by the Water Resource Board or for recharge21·


· ·that may have occurred at the Sandy Ponds.22·


· · · · · · · ·            Have you looked at the recharge performed23·


· ·by the Water Resource Board in recent years?24·


· · · · ··       A.· ·Yes, I did.··And I have a table that sort25·
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· ·of summarizes that activity, I think, as an exhibit.·1·


· · · · ··       Q.· ·I believe that's Exhibit 1091.·2·


· · · · ··       A.· ·Okay.·3·


· · · · ··       Q.· ·Is this the table you're referring to?·4·


· · · · ··       A.· ·Well, I had another one that broke it out a·5·


· ·little more distinctly between the Water Resource Board·6·


· ·and IGWA.··But that's probably in the spreadsheet, all·7·


· ·managed recharge 2007 to 2011.·8·


· · · · ··       Q.· ·I believe that's Exhibit 1093 you're·9·


· ·referring to.10·


· · · · ··       A.· ·Yes.11·


· · · · ··       Q.· ·We'll pull that up on the screen.··In the12·


· ·exhibit binder is just a screenshot of the first page13·


· ·of this spreadsheet.14·


· · · · · · · ·            Is this the spreadsheet you're referring15·


· ·to?16·


· · · · ··       A.· ·Yes.17·


· · · · ··       Q.· ·And what does this show?18·


· · · · ··       A.· ·This shows the annual amounts of water19·


· ·recharged at different locations, between 2007 and20·


· ·2011.··And the recharge undertaken by the Water21·


· ·Resource Board is in black font, and the recharge taken22·


· ·by other entities is in the red font.··This is a table23·


· ·prepared by Mr. Quinn, the Department.24·


· · · · · · · ·            And, for example, you can see there in the25·
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· ·very first couple of columns in 2007 and 2008 there was·1·


· ·no recharge run into the Aberdeen-Springfield Canal·2·


· ·Company.··In 2009 there was 18,563 acre-feet of·3·


· ·recharge run into American -- or Aberdeen-Springfield.·4·


· ·In 2011 -- or that was by the Board.··And in 2011 there·5·


· ·was 15,213 acre-feet run into Aberdeen-Springfield by·6·


· ·the Board and 9,351 run in by others.·7·


· · · · ··       Q.· ·Do you know who does the other recharge·8·


· ·besides the Board?·9·


· · · · ··       A.· ·There have been two entities that have done10·


· ·it.··IGWA has done it in the past, and there was a11·


· ·group of water users in the Upper Snake Basin -- I12·


· ·forget the name of it exactly, Upper Snake Recharge13·


· ·Coalition or something along that line.··They did some14·


· ·recharge, I think, in 2011.··And most of that is in --15·


· ·most of that recharge activity of theirs went into16·


· ·canal systems above Milner.17·


· · · · ··       Q.· ·Okay.··If you look --18·


· · · · ··       A.· ·Above American Falls.19·


· · · · ··       Q.· ·If you look under North Side Canal system,20·


· ·there was a number of -- quite a bit of recharge done21·


· ·between 2007 and 2009 by others.22·


· · · · · · · ·            Do you know who performed that recharge?23·


· · · · ··       A.· ·That was -- that was IGWA recharge.24·


· · · · ··       Q.· ·Okay.··Now -- and so the record's clear,25·
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· ·you explained that this spreadsheet came from the·1·
· ·Department?·2·
· · · · ··       A.· ·Yes.·3·
· · · · ··       MR. TJ BUDGE:··I'd offer Exhibit 1093 into·4·
· ·evidence.·5·
· · · · ··       THE HEARING OFFICER:··Mr. May?·6·
· · · · ··       MR. MAY:··Can I ask a couple of questions in aid·7·
· ·of an objection?·8·
· · · · ··       THE HEARING OFFICER:··Yes.·9·
· ·10·
· · · · · · · · · ··                 VOIR DIRE EXAMINATION11·
· ·BY MR. MAY:12·
· · · · ··       Q.· ·Dr. Brendecke, do you have any knowledge of13·
· ·where the data came from to create this table?14·
· · · · ··       A.· ·The table was prepared by -- his last name15·
· ·is Quinn -- and I'm at a loss for his first name right16·
· ·now -- at the Department, who I believe is the recharge17·
· ·manager.··And I'd have to -- I'd have to ask him where18·
· ·the individual records came from.19·
· · · · ··       Q.· ·Okay.··And are you aware of any records or20·
· ·is there any indication on this table that would allow21·
· ·us to determine who did the recharge that's noted in22·
· ·red?23·
· · · · ··       A.· ·Not on this -- not on this particular24·
· ·table, no.··But I know that the Upper Snake folks did25·
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· ·their recharge activity in 2011, and IGWA did its in·1·


· ·the earlier years.··And IGWA's all went into the North·2·


· ·Side system.·3·


· · · · ··       Q.· ·Do you know whether today IGWA is leasing·4·


· ·any water to provide recharge?·5·


· · · · ··       A.· ·I don't -- I don't think they've done that·6·


· ·for a couple of years.·7·


· · · · ··       MR. MAY:··Director, my objection would be just·8·


· ·on the basis of relevance.··They're no longer·9·


· ·performing this recharge.··They don't have the water to10·


· ·lease.··They haven't leased the water.11·


· · · · ··       THE HEARING OFFICER:··Overruled.12·


· · · · · · · ·            But I will point out, based on Mr. May's13·


· ·examination of Dr. Brendecke, that the information may14·


· ·not have significant value if it can't break out what15·


· ·private entities, if any, were conducting recharge if16·


· ·it's all lumped together as "Other."··So it has limited17·


· ·value.··But I'll receive --18·


· · · · · · · ·            Oh, Mr. Lemmon, any objection?19·


· · · · ··       MR. LEMMON:··I would just have one question.20·


· ·21·


· · · · · · · · · ··                 VOIR DIRE EXAMINATION22·


· ·BY MR. LEMMON:23·


· · · · ··       Q.· ·Do you know whether the water that was24·


· ·recharged in the red on this chart was from the Water25·
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· ·Board's water right, or was it leased water bank water?·1·
· · · · ··       A.· ·The numbers in black are the Water Board's·2·
· ·recharge numbers.··And the ones in red are from the two·3·
· ·other entities that I spoke about.·4·
· · · · ··       Q.· ·But do you know if they were recharge from·5·
· ·the Board's water right or -- what source -- in other·6·
· ·words, what water right were those recharged -- was the·7·
· ·source for those recharged waters?·8·
· · · · ··       A.· ·I believe it was the Board's water right·9·
· ·that supplies the Board's recharge.10·
· · · · ··       MS. LEMMON:··Okay.··No other questions.11·
· · · · ··       THE HEARING OFFICER:··Okay.··I'll receive the12·
· ·document into evidence with the previous13·
· ·qualifications.14·
· · · · · · · ·            (Exhibit 1093 received.)15·
· · · · ··       THE HEARING OFFICER:··Mr. Budge.16·
· ·17·
· · · · · · · ··             CONTINUED DIRECT EXAMINATION18·
· ·BY MR. TJ BUDGE:19·
· · · · ··       Q.· ·Dr. Brendecke, just to clarify, the Board's20·
· ·water was used on all of the recharge shown in black21·
· ·text.22·
· · · · · · · ·            Was the Board's water also used in the23·
· ·recharge shown in the red text?24·
· · · · ··       A.· ·I don't believe the Board's water was used25·
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· ·in the red text numbers.·1·


· · · · ··       Q.· ·Have you attempted to determine how much of·2·


· ·this recharge occurred within the Great Rift trim line?·3·


· · · · ··       A.· ·It would be that occurring under AFRD 2;·4·


· ·Big Wood Canal Company, the BWCC; and North Side Canal·5·


· ·Company.·6·


· · · · ··       Q.· ·And if you'll turn back to Exhibit 1091.·7·


· · · · ··       A.· ·I'm sorry.··There's some Southwest.··The·8·


· ·column way over on the right, Southwest, I neglected.·9·


· · · · ··       Q.· ·Thank you.10·


· · · · · · · ·            If you'll turn to Exhibit 1091.11·


· · · · · · · ·            Is this just, then, a derivative of that12·


· ·prior chart that is limited to recharge within those13·


· ·canal companies you've mentioned, American Falls No. 2,14·


· ·Big Wood, North Side, and Southwest being those canals15·


· ·within the Great Rift trim line?16·


· · · · ··       A.· ·Yes.17·


· · · · ··       Q.· ·And you'll see at the bottom --18·


· · · · ··       A.· ·I realize there's an omission on this19·


· ·exhibit.··If we could go back to the other one for a20·


· ·second --21·


· · · · ··       Q.· ·Sure.22·


· · · · ··       A.· ·-- the one that was just up.23·


· · · · ··       Q.· ·We'll turn back to 1093.24·


· · · · ··       A.· ·This -- I neglected to put the 2007 and25·
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· ·2008 activities that are shown under North Side Canal·1·
· ·Company --·2·
· · · · ··       Q.· ·Okay.·3·
· · · · ··       A.· ·-- on Exhibit 1091.·4·
· · · · ··       Q.· ·Okay.··So if we look at -- so the record's·5·
· ·clear, Exhibit 1093 shows that recharge occurred in·6·
· ·2007, 2008 for North Side Canal Company, 27,360·7·
· ·acre-feet in 2007 and 1,205 acre-feet in 2008.··And if·8·
· ·we turn back to Exhibit 1091, those recharge figures·9·
· ·have been omitted from this table.10·
· · · · · · · ·            And that's the error you're referring to?11·
· · · · ··       A.· ·Yes.12·
· · · · ··       Q.· ·Okay.··As we look at 1091, it has a13·
· ·notation on the bottom that identifies the spreadsheets14·
· ·from which this data came from.··I believe these15·
· ·spreadsheets are contained in evidence here.··The first16·
· ·one would be 1090.17·
· · · · · · · ·            Do you see that?18·
· · · · ··       A.· ·The all managed recharge is 1093.19·
· · · · ··       Q.· ·Okay.··I see.··So the source "All managed20·
· ·recharge 2007 to 2011," that is Exhibit 1093.21·
· · · · · · · ·            Which spreadsheet is 1090?22·
· · · · ··       A.· ·1090 is -- 1090 is the 2013 cfs curve.23·
· · · · ··       Q.· ·And then 1092?24·
· · · · ··       A.· ·1092 would be the 2012 cfs curve.25·
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· · · · ··       Q.· ·Okay.··So Exhibit 1091 was derived from the·1·


· ·data in 1090, 1092, and 1093; is that right?·2·


· · · · ··       A.· ·That's correct.·3·


· · · · ··       Q.· ·And the spreadsheets in 1090 and 1092, are·4·


· ·those also Department of Water Resources data sources?·5·


· · · · ··       A.· ·Yes.··All three of the spreadsheets were·6·


· ·provided by Mr. Quinn.·7·


· · · · ··       MR. TJ BUDGE:··Okay.··I would offer·8·


· ·Exhibits 1090 through 1092 -- oh, excuse me, 1090,·9·


· ·1091, 1092, and 1094.10·


· · · · ··       MR. MAY:··I guess --11·


· · · · ··       THE HEARING OFFICER:··Mr. May?12·


· · · · ··       MR. MAY:··I guess I would object at this point13·


· ·based on lack of foundation.··I don't think we've seen14·


· ·1090 or 1092 or had a description of what they are or15·


· ·how they relate to 1091.16·


· · · · · · · ·            And from what we've seen of 1093, I'm not17·


· ·sure that I'm following how this provided the data from18·


· ·this.··So I guess lack of foundation at this point.··I19·


· ·don't really understand what's going on.20·


· · · · ··       THE HEARING OFFICER:··Mr. Budge, I agree.··I21·


· ·look at these, and Dr. Brendecke has referred to them22·


· ·as curves, at least that's what --23·


· · · · ··       MR. TJ BUDGE:··That would be fine.··I could ask24·


· ·a few more questions.25·
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· · · · ··       THE HEARING OFFICER:··Yeah, thank you.·1·


· · · · ··       MR. TJ BUDGE:··Justin, will you pull up the·2·


· ·spreadsheet marked Exhibit 1090.·3·


· · · · ··       Q.· ·Dr. Brendecke, we have 1090 projected on·4·


· ·the screen.··You've testified that this came from·5·


· ·Mr. Quinn, who's a Department employee, who is or was·6·


· ·in charge of keeping track of recharge activities.·7·


· · · · · · · ·            Can you explain the data contained in this·8·


· ·spreadsheet.·9·


· · · · ··       A.· ·The spreadsheet is organized so that the10·


· ·columns down the left are the days of the year,11·


· ·starting with January 1st, and across the top are the12·


· ·different canal systems and facilities into which13·


· ·recharge water was placed.··And it's a daily record of14·


· ·that -- those recharge deliveries.15·


· · · · · · · ·            And the first -- the first tab in the16·


· ·spreadsheet is just the data for all of these different17·


· ·facilities.··And then the second tab is a plot of what18·


· ·that data looks like.19·


· · · · ··       Q.· ·Okay.··Justin, could you pull up the20·


· ·second --21·


· · · · ··       A.· ·And I think -- I can only presume that's22·


· ·why he named it "curve."23·


· · · · ··       MR. MAY:··Pull up the plot?24·


· · · · ··       MR. TJ BUDGE:··Yeah, the plot.25·
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· · · · ··       Q.· ·(BY MR. TJ BUDGE):··So what does this --·1·
· ·can you explain what's shown on this tab, the "Plot"·2·
· ·tab.·3·
· · · · ··       A.· ·Well, it's just the daily -- the daily·4·
· ·records that were in the spreadsheet.·5·
· · · · ··       MR. TJ BUDGE:··Justin, please flip back to the·6·
· ·"Data" tab and scroll down.·7·
· · · · ··       MR. MAY:··To where?·8·
· · · · ··       MR. TJ BUDGE:··To the bottom.··See if there's a·9·
· ·summation.10·
· · · · ··       THE WITNESS:··You may have to scroll over as11·
· ·well.··I mean you're only seeing a corner of it.12·
· · · · ··       Q.· ·(BY MR. TJ BUDGE):··So, Dr. Brendecke, it13·
· ·appears that there's a column for each of the canal14·
· ·companies that are listed on Exhibit 1093.15·
· · · · ··       A.· ·Yes.16·
· · · · ··       Q.· ·This spreadsheet does not appear to contain17·
· ·all of the recharge data that's shown on 1093, or am I18·
· ·simply not --19·
· · · · ··       A.· ·Well, I'm just wondering if it's being20·
· ·missed because of the way the screen is divided here.21·
· · · · ··       Q.· ·Justin, let's look at 1092, see if there's22·
· ·any difference there.23·
· · · · · · · ·            Dr. Brendecke, we're going to plug 1092,24·
· ·which is the 2012 recharge spreadsheet.··What's up on25·







Rangen Mitigation Hearing - Vol. II 3/18/2014


Page 43 (Pages 438-441)


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611


Page 438


· ·the screen right now --·1·


· · · · ··       A.· ·We were looking at the 2013 before?·2·


· · · · ··       Q.· ·Yes.··Yes.·3·


· · · · ··       A.· ·Well, yeah, if you look on Exhibit 1091,·4·


· ·you'll see there was only 300 acre-feet in 2013.·5·


· · · · ··       Q.· ·Oh, I see.··Okay.··So --·6·


· · · · ··       A.· ·So maybe these are -- maybe these are --·7·


· ·maybe my previous reference had the numbers transposed.·8·


· ·I can't remember.··I thought previously we were looking·9·


· ·at 2012, but we were looking at 2013.10·


· · · · ··       MR. TJ BUDGE:··Okay.··So, Justin, if we could go11·


· ·back to -- and I apologize for jumping around -- 1090.12·


· ·And scroll to the left a little bit.··And then scroll13·


· ·down.··There's some recharge data in there.14·


· · · · ··       MR. MAY:··Somewhere.15·


· · · · ··       THE WITNESS:··Well, it all happened --16·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Okay.··Dr. Brendecke,17·


· ·there wasn't much recharge that occurred last year18·


· ·apparently.19·


· · · · ··       A.· ·Yeah.20·


· · · · ··       Q.· ·And my understanding --21·


· · · · ··       A.· ·This says "2012" at the top, but it's 2013.22·


· ·Must be 2013.··We just misnumbered these somehow.23·


· · · · ··       Q.· ·The screenshot that we have in the exhibits24·


· ·is labeled "2013 curve."··That's what I've got for25·
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· ·1090.·1·
· · · · · · · ·            Is this 1090?·2·
· · · · ··       MR. MAY:··That's what it says.··I'm just pulling·3·
· ·it off of the data you gave me on that thumb drive.·4·
· · · · ··       THE WITNESS:··Well, the screenshot that is·5·
· ·Exhibit 1090, if you look in the upper left-hand corner·6·
· ·of the spreadsheet -- of the screenshot, it says·7·
· ·"2013 cfs curve."··And there are -- there's an image --·8·
· ·an inset of the chart and the table that has the small·9·
· ·amount of recharge that occurred shown on what is10·
· ·marked as Exhibit 1090.11·
· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Okay.··So let me just12·
· ·see if we can cut to the chase.13·
· · · · · · · ·            Am I correct in understanding that the14·
· ·Department inputs on these spreadsheets we've got in15·
· ·front of us, Exhibit 1090, the amount of recharge that16·
· ·is performed in each of these canal systems throughout17·
· ·the year on a daily basis, and that data has been18·
· ·summarized in Exhibit 1093?19·
· · · · ··       A.· ·Yes.20·
· · · · ··       Q.· ·And then you've pulled out from 1093 the21·
· ·portion that occurs within the Great Rift trim line?22·
· · · · ··       A.· ·Well, 1093 only went through 2011.23·
· · · · ··       Q.· ·I see.24·
· · · · ··       A.· ·So the 2012 and 2013 recharge comes from25·
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· ·these other spreadsheets.··And it looks like this image·1·


· ·is mislabeled.··1090 should be 2013 cfs curve.·2·


· · · · ··       MR. TJ BUDGE:··Well, Garrick --·3·


· · · · ··       THE WITNESS:··I don't know how that happened.·4·


· · · · ··       MR. TJ BUDGE:··Garrick, do you have the thumb·5·


· ·drive that has our electronic exhibits on it?·6·


· · · · ··       MR. BAXTER:··I gave it to Debbie.··I can go get·7·


· ·it if we need it.·8·


· · · · ··       MR. TJ BUDGE:··Would you just check.··In my·9·


· ·exhibit binder, and the one before the witness,10·


· ·Exhibit 1090 is labeled the 2013 curve.··And11·


· ·Exhibit 1092 is the 2012 curve.··We just need to12·


· ·confirm that we've got the correct spreadsheets in the13·


· ·record.14·


· · · · · · · ·            Director, with that explanation that the15·


· ·data shown in Exhibit 1091 is derived from the16·


· ·Department's recharge data for the years 2007 and 2011,17·


· ·those four years come from Exhibit 1093, and then for18·


· ·the years 2012 and 2013 that data comes from the19·


· ·Department's spreadsheets identified as Exhibits 109020·


· ·and 1092.21·


· · · · ··       THE HEARING OFFICER:··Mr. May.22·


· · · · ··       MR. MAY:··Can I ask a few more questions?··I'm23·


· ·still very confused.24·


· · · · ··       THE HEARING OFFICER:··Yes.25·
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· · · · · · · · · ··                 VOIR DIRE EXAMINATION·1·
· ·BY MR. MAY:·2·
· · · · ··       Q.· ·Just glancing at what we've got on the·3·
· ·screen here, Dr. Brendecke --·4·
· · · · ··       A.· ·Now, this is 2013.·5·
· · · · ··       Q.· ·Exhibit 1090, I'm assuming it's for 2013.·6·
· · · · ··       A.· ·Right.·7·
· · · · ··       Q.· ·The only thing that I show here -- and·8·
· ·maybe we can scroll around a little bit, though -- are·9·
· ·some numbers under AFRD No. 2; correct?10·
· · · · ··       A.· ·Yes.11·
· · · · ··       Q.· ·Okay.··And so we look at AFRD No. 2 on --12·
· ·I'm assuming American Falls is AFRD No. 2.13·
· · · · ··       A.· ·Right.14·
· · · · ··       Q.· ·For 2013 it was zero.15·
· · · · ··       A.· ·Right.16·
· · · · ··       Q.· ·I didn't see any other numbers --17·
· · · · ··       A.· ·Well, go back to the other spreadsheet.18·
· · · · ··       Q.· ·1090; right?19·
· · · · ··       A.· ·And scroll to the right.··There's20·
· ·Southwest.··That adds up to 300.21·
· · · · ··       Q.· ·So what you're counting on there are these22·
· ·300 cfs?23·
· · · · ··       A.· ·And I just missed those couple thousand24·
· ·acre-feet over there in AFRD.25·
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· · · · ··       Q.· ·Is there anything on this spreadsheet that·1·


· ·indicates who was doing this recharge?·2·


· · · · ··       A.· ·This was all Water Resource Board.·3·


· · · · ··       Q.· ·So all of the 2013 was Water Resource·4·


· ·Board, not IGWA?·5·


· · · · ··       A.· ·Yes.·6·


· · · · ··       Q.· ·Did you say that -- which one is -- which·7·


· ·one is 2012?·8·


· · · · ··       MR. TJ BUDGE:··1092.·9·


· · · · ··       MR. MAY:··1092.10·


· · · · ··       Q.· ·And on -- okay.··So if we look at11·


· ·Exhibit 1092, it says, "2012 ESPA recharge."12·


· · · · · · · ·            Is there any indication on this spreadsheet13·


· ·as to which was IGWA recharge and which was Idaho Water14·


· ·Resource Board?15·


· · · · ··       A.· ·IGWA didn't do any recharge in 2012.16·


· · · · ··       Q.· ·So all of the recharge shown in 2012 also17·


· ·was done by the Water Resource Board?18·


· · · · ··       A.· ·It may be that some of the Southwest was19·


· ·done by them.20·


· · · · ··       Q.· ·Okay.··But to the extent that we're talking21·


· ·about IGWA, IGWA did not do any in 2012?22·


· · · · ··       A.· ·That's correct.23·


· · · · ··       Q.· ·So in 2012 and 2013, the numbers that24·


· ·you've got on Exhibit 1091, none of those -- none of25·
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· ·that recharge was done by IGWA?·1·


· · · · ··       A.· ·That's correct.·2·


· · · · ··       Q.· ·And to the extent --·3·


· · · · ··       A.· ·Now, IGWA may have participated in funding·4·


· ·some of it.·5·


· · · · ··       Q.· ·And as we go earlier, I recall looking at·6·


· ·1093, that there was at least some breakout between·7·


· ·Idaho Water Resource Board and others.·8·


· · · · · · · ·            How much of the recharge that's shown on·9·


· ·here for 2011 and earlier was done by the Idaho Water10·


· ·Resource Board?11·


· · · · ··       A.· ·In 2011 it looks like all of the recharge12·


· ·in this table, that's in this table, which is within13·


· ·the trim line, was done by the Water Resource Board.14·


· · · · ··       Q.· ·In 2011?15·


· · · · ··       A.· ·Yes.16·


· · · · ··       Q.· ·And how about in 2010?17·


· · · · ··       A.· ·In 2010 it looks like -- it looks like in18·


· ·2010 it was all Water Resource Board.19·


· · · · ··       Q.· ·Okay.··And how about 2009?20·


· · · · ··       A.· ·2009, it looks like about 13,700 of the --21·


· ·IGWA did 13,700.··This got left out too.··IGWA did22·


· ·13,700 of -- acre-feet of recharge on the North Side23·


· ·Canal system in 2009.··And what's on here is only that24·


· ·number that was done by the Board.25·
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· · · · · · · ·            So instead of 6500 it should say something·1·


· ·more like 20,000, of which roughly two-thirds was IGWA.·2·


· · · · ··       MR. MAY:··Director, I would object to all of·3·


· ·these exhibits on the basis both of foundation as well·4·


· ·as relevance.·5·


· · · · ··       THE HEARING OFFICER:··I'll overrule the·6·


· ·objection.··But again, my statement is the same as it·7·


· ·was before.··It's difficult for me, through these·8·


· ·exhibits, to determine -- other than Board recharge, as·9·


· ·I look at 1093 -- who was actually conducting the other10·


· ·recharge.··So I think it has a lesser value or11·


· ·diminished value as a result.··So it goes to the weight12·


· ·of the worth of the exhibit, Mr. May.··So it's --13·


· · · · ··       MR. MAY:··And then, Director, we --14·


· · · · ··       THE HEARING OFFICER:··Do you have any15·


· ·objections, Mr. Lemmon?16·


· · · · ··       MR. LEMMON:··I would just have a question.17·


· ·18·


· · · · · · · · · ··                 VOIR DIRE EXAMINATION19·


· ·BY MR. LEMMON:20·


· · · · ··       Q.· ·And that would be on the 2009 IGWA recharge21·


· ·that you just suggested happened.22·


· · · · · · · ·            Would you know which site that was23·


· ·recharged to, where that credit came from?··Might that24·


· ·have been from the recharge at the Sandy Pond?25·
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· · · · ··       A.· ·I can't tell you what part of this went·1·


· ·into the Sandy Pond in 2009.··This would have been the·2·


· ·diversion at Milner for recharge.··And it would have·3·


· ·been distributed through the canal system into recharge·4·


· ·facilities potentially or may have all been done at --·5·


· ·there's a recharge at Lake Walcott -- or not Lake·6·


· ·Walcott.·7·


· · · · ··       Q.· ·Wilson Lake?·8·


· · · · ··       A.· ·Wilson Lake, yes, also.··So this is just a·9·


· ·measure of what was diverted at Milner for recharge.10·


· ·This would be rental water.11·


· · · · ··       Q.· ·So those figures would have been provided12·


· ·by North Side Canal Company?13·


· · · · ··       A.· ·Potentially provided to Mr. Quinn by North14·


· ·Side.15·


· · · · ··       MS. LEMMON:··Okay.··That's all the questions I16·


· ·have for now.17·


· · · · ··       THE HEARING OFFICER:··Okay.··The documents are18·


· ·received into evidence, with the qualification19·


· ·regarding the weight of the exhibit and its worth.20·


· · · · ··       MR. HAEMMERLE:··Director, was that 1090 through21·


· ·1094?22·


· · · · ··       THE HEARING OFFICER:··Yes.··Sorry.23·


· · · · ··       MR. HAEMMERLE:··Thank you.24·


· · · · · · · ·            (Exhibits 1090-1092 and 1094 received.)25·
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· · · · ··       MR. TJ BUDGE:··Director, we freely acknowledge·1·


· ·that we don't have an exhibit specifying who·2·


· ·contributed what.··That's not due to a lack of effort.·3·


· ·The Water Resource Board keeps all of that data.·4·


· · · · · · · ·            You'll recall we did put into evidence one·5·


· ·transmittal letter we were able to obtain conveying·6·


· ·money to the Water Board.··But unfortunately,·7·


· ·Mr. Quinn, who kept all this data, we understand is no·8·


· ·longer either working there or in charge of this·9·


· ·program.··And the Water Board, in the time constraints10·


· ·for this hearing, was unable to provide an accounting11·


· ·of the exact recharge done by private contributor.12·


· · · · · · · ·            So we understand the concern, and it's one13·


· ·we share.··And it's -- you know, we would have loved to14·


· ·have that exhibit prepared, but that's not one that was15·


· ·available within this time constraint.16·


· · · · ··       THE HEARING OFFICER:··Okay.17·


· · · · ··       MR. MAY:··I would object to the statement, I18·


· ·guess, as I question the standard.19·


· ·20·


· · · · · · · ··             CONTINUED DIRECT EXAMINATION21·


· ·BY MR. TJ BUDGE:22·


· · · · ··       Q.· ·Dr. Brendecke, recognizing --23·


· · · · ··       THE HEARING OFFICER:··Well, I'll let it in.24·


· · · · · · · ·            Go ahead.25·
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· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke,·1·


· ·recognizing that we aren't able to pinpoint who·2·


· ·contributed to each recharge project, have you made an·3·


· ·attempt just to take the recharges performed on a whole·4·


· ·and determine whether it had any material impact on·5·


· ·flows at Rangen?·6·


· · · · ··       A.· ·Yes.·7·


· · · · ··       Q.· ·And if you'll turn to Exhibit 1095.·8·


· · · · ··       A.· ·It's not in this folder.·9·


· · · · ··       Q.· ·I'm going to hand you a looseleaf copy.10·


· ·This exhibit was printed after that binder was put11·


· ·together.··It just didn't make it into the binder.12·


· · · · · · · ·            Director, I'll give you a copy as well.13·


· · · · ··       THE HEARING OFFICER:··Thank you.14·


· · · · · · · ·            (Exhibit 1095 marked.)15·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, do you16·


· ·recognize this document?17·


· · · · ··       A.· ·Yes.18·


· · · · ··       Q.· ·Is this a document you created?19·


· · · · ··       A.· ·Yes.20·


· · · · ··       Q.· ·I see it's labeled "Estimated benefit to21·


· ·Curren Tunnel for mitigation activities."··And the top22·


· ·section of it, anyways, relates to recharge through23·


· ·what's identified American Falls, Big Wood, North Side,24·


· ·and Southwest.25·
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· · · · · · · ·            Are those referring to the canal companies·1·


· ·we've been discussing:··American Falls Reservoir·2·


· ·District No. 2, Big Wood Canal Company, North Side·3·


· ·Canal Company, and then Southwest Irrigation District?·4·


· · · · ··       A.· ·Yes.·5·


· · · · ··       Q.· ·And what do these figures for recharge for·6·


· ·the years 2005 to 2013, what do those figures show and·7·


· ·where did they come from?·8·


· · · · ··       A.· ·These are meant to be a very·9·


· ·reconnaissance-level estimate, mainly to just get sort10·


· ·of an order of magnitude idea of what the potential11·


· ·benefits might be at Rangen from all of the recharge12·


· ·activities that have gone on.13·


· · · · ··       Q.· ·And --14·


· · · · ··       A.· ·And the -- okay.··Go ahead.15·


· · · · ··       Q.· ·I apologize.··These were generated by16·


· ·running the Eastern Snake Plain Aquifer model?17·


· · · · ··       A.· ·Yes.··Well, actually, we used the18·


· ·steady-state response functions from the ESPAM-2.1.19·


· · · · ··       Q.· ·Okay.··And do these figures reflect the20·


· ·total modeled benefit to the Rangen cell, or the21·


· ·63 percent portion that's attributed to the Curren22·


· ·Tunnel?23·


· · · · ··       A.· ·These would reflect the 63 percent portion.24·


· · · · ··       Q.· ·You explained that this was kind of a25·
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· ·reconnaissance-level evaluation.·1·


· · · · · · · ·            Could you elaborate on that.·2·


· · · · ··       A.· ·Well, to get a precise evaluation of the·3·


· ·benefit of any particular recharge activity requires·4·


· ·knowing exactly how much water was put into which model·5·


· ·cell and in which month.··And then we could actually·6·


· ·run the model and determine what the benefit is.·7·


· · · · · · · ·            This is a very gross estimate, just based·8·


· ·on the total recharge diversions from Milner·9·


· ·distributed over the canal systems --10·


· · · · ··       Q.· ·Okay.11·


· · · · ··       A.· ·-- and then calculated on a steady-state12·


· ·basis.13·


· · · · ··       Q.· ·Is there a reason you didn't do the final14·


· ·or complete model run that you just referred to could15·


· ·be done?16·


· · · · ··       A.· ·Just there was not time.17·


· · · · ··       Q.· ·If the Department -- if Department18·


· ·personnel were to take the recharge data from the19·


· ·spreadsheets that we've just admitted into evidence,20·


· ·could they perform a model run to more accurately21·


· ·calculate the effects on the Curren Tunnel?22·


· · · · ··       A.· ·Yes.23·


· · · · ··       Q.· ·Okay.··Let's shift gears just a little bit.24·


· ·You also mentioned that -- or pointed out that25·
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· ·Ms. Sukow's calculation of mitigation activities did·1·
· ·not include recharge through the Sandy Pond.··And,·2·
· ·Dr. Brendecke, you were here during prior testimony·3·
· ·about recharge occurring through the Sandy Pond.·4·
· · · · · · · ·            Do you have any reason to believe from your·5·
· ·evaluation of IGWA's mitigation plan that recharge is·6·
· ·occurring through the Sandy Ponds?·7·
· · · · ··       A.· ·Yeah, I believe that there is recharge that·8·
· ·occurs there.·9·
· · · · ··       Q.· ·What leads you to that belief?10·
· · · · ··       A.· ·The magnitude of the discharges into the11·
· ·Sandy Ponds.12·
· · · · ··       Q.· ·Have you reviewed the North Side --13·
· · · · ··       A.· ·I visited the Sandy Ponds myself.14·
· · · · ··       Q.· ·Okay.··You've seen them in person?15·
· · · · ··       A.· ·Yes.16·
· · · · ··       Q.· ·Have you reviewed the North Side Canal17·
· ·Company data of discharges into the Sandy Ponds?18·
· · · · ··       A.· ·Yes.19·
· · · · ··       Q.· ·Could you please turn to Exhibits 1032 and20·
· ·1033.21·
· · · · · · · ·            Director, I'll note that Exhibit 1022 is --22·
· ·was a deposition exhibit in Mr. Hansten's deposition,23·
· ·as was Exhibit 1033.··They've been admitted into the24·
· ·record by stipulation and reflect the North Side Canal25·
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· ·Company diversions to the Sandy Pond.·1·
· · · · · · · ·            Dr. Brendecke, have you reviewed these·2·
· ·exhibits?·3·
· · · · ··       A.· ·Yes.·4·
· · · · ··       MR. MAY:··Can I interrupt just for a second, TJ.·5·
· ·I think you said 1032 the first time and 1022 the·6·
· ·second time, unless I misheard.·7·
· · · · ··       MR. TJ BUDGE:··Yeah.··We're referring to·8·
· ·Exhibits 1032 and 1033.·9·
· · · · ··       Q.· ·Have you seen these documents?10·
· · · · ··       A.· ·Yes.11·
· · · · ··       Q.· ·And you understand that these reflect North12·
· ·Side diversions into the Sandy Ponds?13·
· · · · ··       A.· ·Yes.14·
· · · · ··       Q.· ·And you mentioned that this diversion data15·
· ·leads you to believe there's recharge occurring in16·
· ·those ponds.17·
· · · · · · · ·            Could you elaborate upon that.18·
· · · · ··       A.· ·Well, if you look at just, for example, the19·
· ·first table in Table 1 in 1032, you'll see that there20·
· ·are many days when the average flow into the ponds is21·
· ·in the neighborhood of 30 to 40 cfs.22·
· · · · · · · ·            And we have heard testimony that diversions23·
· ·from the Sandy Pipeline are maybe on the order of 6 to24·
· ·8 cfs, that there's little or no spill from the Sandy25·
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· ·Ponds into the old wasteway down into the river.··So·1·


· ·the rest of this water has to either evaporate or go·2·


· ·into the ground.·3·


· · · · ··       Q.· ·Have you attempted to determine whether·4·


· ·recharge that occurs in the Sandy Ponds would have any·5·


· ·impact on the flows at Rangen?·6·


· · · · ··       A.· ·Yes.··Again, I did -- again, it is meant to·7·


· ·be an order of magnitude estimate.··I just put these·8·


· ·Sandy Pond deliveries into the same analysis, as for·9·


· ·these other recharge activities, and calculated the10·


· ·benefit to the Curren Tunnel.11·


· · · · ··       Q.· ·Okay.··It looks like you're looking at12·


· ·Exhibit 1095.13·


· · · · ··       A.· ·Yes.14·


· · · · ··       Q.· ·And there is a portion of that exhibit that15·


· ·says "Sandy Ponds."··And it's got figures for 200516·


· ·through 2013.17·


· · · · · · · ·            So explain again what these figures18·


· ·represent.19·


· · · · ··       A.· ·These would be the steady-state flow20·


· ·increases at the Curren Tunnel from the recharge21·


· ·amounts that -- the deliveries that occurred into the22·


· ·Sandy Pond without regard to other diversions and23·


· ·deliveries from the Sandy Pond.24·


· · · · ··       Q.· ·So were these gleaned, then, from taking25·
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· ·the North Side Canal Company diversions to the Sandy·1·


· ·Pond and then treating those as how to present a·2·


· ·recharge in the ponds?·3·


· · · · ··       A.· ·Yes.··I just assumed they all became·4·


· ·recharge.··I was just trying to get a rough idea --·5·


· · · · ··       Q.· ·Okay.··And --·6·


· · · · ··       A.· ·-- if it's a negligible number or not.·7·


· · · · ··       Q.· ·And what would the Department need to do to·8·


· ·have an accurate calculation or a more accurate·9·


· ·calculation of the effects of recharge in the Sandy10·


· ·Ponds on the Curren Tunnel?11·


· · · · ··       A.· ·They'd have to account for the deliveries12·


· ·from the Sandy Ponds and evaporation from the Sandy13·


· ·Ponds.··Those are the other two ways water can get out,14·


· ·besides seeping into the aquifer.15·


· · · · ··       MR. TJ BUDGE:··Okay.··I would offer Exhibit 109516·


· ·into evidence.17·


· · · · ··       THE HEARING OFFICER:··Mr. May.18·


· · · · ··       MR. MAY:··I would object on the basis of19·


· ·foundation.··Also relevance, but foundation.··There's20·


· ·simply no -- there's no foundation that's been laid as21·


· ·to where the numbers came from, for instance, in that22·


· ·upper portion of the table.23·


· · · · · · · ·            And I guess maybe -- can I ask a couple of24·


· ·questions in aid of an objection as well?25·
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· · · · ··       THE HEARING OFFICER:··Yes.·1·


· ··2·


· · · · · · · · · ··                 VOIR DIRE EXAMINATION·3·


· ·BY MR. MAY:·4·


· · · · ··       Q.· ·Dr. Brendecke, following up on something·5·


· ·that Mr. Lemmon asked you earlier, you indicated that·6·


· ·at least for a portion of the North Side deliveries·7·


· ·that we were looking at at that previous exhibit you·8·


· ·didn't know whether you could distinguish between those·9·


· ·North Side numbers and the Sandy Pond.10·


· · · · · · · ·            Is there duplication here between the Sandy11·


· ·Pond and North Side?12·


· · · · ··       A.· ·The numbers under "North Side" at the top13·


· ·of the table are based on the headgate diversions of14·


· ·recharge water at Milner.15·


· · · · ··       Q.· ·So is this -- Dr. Brendecke, is this16·


· ·incidental recharge of some kind, as opposed to17·


· ·specific recharge?18·


· · · · ··       A.· ·Which?19·


· · · · ··       Q.· ·The numbers that you've got on20·


· ·Exhibit 1095.21·


· · · · ··       A.· ·No.··The numbers from the top part of the22·


· ·table are all from managed recharge activities.23·


· · · · ··       Q.· ·Okay.··And earlier in response to a24·


· ·question from Mr. Lemmon, you had indicated that with25·
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· ·regard to some specific quantities of water, managed·1·


· ·recharge that you were accounting for under North Side,·2·


· ·Mr. Lemmon asked you whether or not those were the same·3·


· ·water that went into the Sandy Pipeline.·4·


· · · · · · · ·            And so I'm wondering if you've got·5·


· ·duplication potentially here between North Side and·6·


· ·Sandy Ponds.·7·


· · · · ··       A.· ·The -- well, it's given that the managed·8·


· ·recharge by North Side is undertaken at a time when the·9·


· ·goal was to get all of it into the aquifer.··I'd be10·


· ·surprised if any of those diversions showed up as waste11·


· ·spills into the Sandy Pond.12·


· · · · ··       Q.· ·But you don't know?13·


· · · · ··       A.· ·But I can't say that it's completely14·


· ·impossible.··I think it would be highly unlikely.15·


· · · · ··       Q.· ·What is the relationship between the16·


· ·numbers that you've got here across the top and the17·


· ·table that we've previously looked at, which is18·


· ·Exhibit, I believe, 1091, if any?19·


· · · · ··       A.· ·1091 is the -- sort of the recharge inputs.20·


· ·And this table is sort of the recharge outputs, if you21·


· ·want to think of it that way.22·


· · · · ··       Q.· ·So when we're looking at this table versus23·


· ·1091 --24·


· · · · ··       MR. TJ BUDGE:··Director, I need to interrupt.25·
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· · · · · · · ·            This is a questioning in aid of an·1·


· ·objection that certainly appears to be·2·


· ·cross-examination of the witness.··If there's an·3·


· ·objection to the foundation for Exhibit 1095, he can·4·


· ·certainly inquire in that regard.··But it seems that·5·


· ·we're into cross-examination here.·6·


· · · · ··       MR. MAY:··Can I respond, Director, at all?·7·


· · · · ··       THE HEARING OFFICER:··Sure.·8·


· · · · ··       MR. MAY:··I guess I would just say, then, that·9·


· ·my basis is lack of foundation.··There's no showing10·


· ·really as to how this was created, and there's been no11·


· ·showing that this was related to IGWA.··It's not IGWA12·


· ·water, based on the previous table that we looked at.13·


· · · · ··       THE HEARING OFFICER:··Okay.··Give me just a14·


· ·minute.15·


· · · · · · · ·            Okay.··Well, based on Dr. Brendecke's16·


· ·testimony about the general nature of this estimated17·


· ·benefit, lack of evidence about what technical rigor18·


· ·went into this analysis, and in fact lack of individual19·


· ·information about the individual components, and20·


· ·particularly about Sandy Ponds, which essentially21·


· ·assumes that all water in the Sandy Ponds was recharged22·


· ·and describes a benefit for it, the value of this23·


· ·exhibit is less than the confusion that it causes.24·


· · · · · · · ·            And I'll exclude this from evidence,25·
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· ·Mr. Budge.··I don't think it has any value.·1·


· · · · ··       MR. TJ BUDGE:··Director, may I ask --·2·


· · · · ··       THE HEARING OFFICER:··And I think it's·3·


· ·misleading.··I think all of those things.··Okay.·4·


· · · · ··       MR. TJ BUDGE:··May I ask a few more questions?·5·


· · · · ··       THE HEARING OFFICER:··Of Mr. Brendecke?·6·


· · · · ··       MR. TJ BUDGE:··Yeah.·7·


· · · · ··       THE HEARING OFFICER:··Sure.·8·


· · · · ··       MR. TJ BUDGE:··I'd like to make an offer of·9·


· ·proof.10·


· · · · ··       THE HEARING OFFICER:··That would be fine.11·


· ·12·


· · · · · · · ··             CONTINUED DIRECT EXAMINATION13·


· ·BY MR. TJ BUDGE:14·


· · · · ··       Q.· ·Dr. Brendecke, we've previously reviewed15·


· ·Exhibits 1090, 1092, and 1094.··These were spreadsheets16·


· ·that you obtained from the Department of Water17·


· ·Resources or the Water Resource Board --18·


· · · · ··       A.· ·Yes.19·


· · · · ··       Q.· ·-- of the recharge activities accounted for20·


· ·by the State.21·


· · · · ··       A.· ·Yes.22·


· · · · ··       Q.· ·As far as you know, does the State keep an23·


· ·accurate accounting of the recharge activities that it24·


· ·performs?25·
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· · · · ··       A.· ·I believe so, yes.·1·


· · · · ··       Q.· ·Did you take the State's recharge data and·2·


· ·run that through the model to determine the effect of·3·


· ·recharge on flows at the Curren Tunnel?·4·


· · · · ··       A.· ·Yes.·5·


· · · · ··       Q.· ·And does Exhibit 1095, the top portion·6·


· ·relating to recharge, does that reflect the modeled·7·


· ·benefits to the Curren Tunnel, recognizing that time·8·


· ·constraints prevented you from spatially identifying·9·


· ·each cell the recharge actually occurred?10·


· · · · ··       MR. MAY:··Mr. Director, I'm assuming that my11·


· ·previous objection still stands to this?12·


· · · · ··       MR. TJ BUDGE:··Sure.··I'm making an offer of13·


· ·proof.14·


· · · · ··       MR. MAY:··Okay.15·


· · · · ··       MR. TJ BUDGE:··And when I'm done, you can raise16·


· ·your objection again.17·


· · · · ··       THE HEARING OFFICER:··Sure, Mr. May.18·


· · · · · · · ·            Go ahead, Mr. Budge.19·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Does Exhibit 1095, the20·


· ·top portion relating to recharge, does that reflect21·


· ·your taking the State's recharge data, plugging it into22·


· ·the model, and calculating the accrual to the Curren23·


· ·Tunnel?24·


· · · · ··       A.· ·Yes.25·
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· · · · ··       Q.· ·And you explained forthrightly that you did·1·


· ·not have the data on each cell the recharge occurred,·2·


· ·and so you were required to make an assumption that it·3·


· ·was just spatially distributed equally; is that right?·4·


· · · · ··       A.· ·I believe I said that, yes.··That's what I·5·


· ·did.·6·


· · · · ··       MR. TJ BUDGE:··Director, I'd initially offer the·7·


· ·top portion of Exhibit 1095 as an accurate model·8·


· ·calculation of the effects of recharge that has in fact·9·


· ·occurred on the Curren Tunnel.··I don't think there's10·


· ·any confusion in what's happened.··And we've11·


· ·acknowledged and not tried to hide the fact that we've12·


· ·had to assume equal spatial distribution.13·


· · · · ··       MR. MAY:··Director?14·


· · · · ··       THE HEARING OFFICER:··Mr. May.15·


· · · · ··       MR. MAY:··I would have the same basic objection.16·


· ·I do have one further question, if I can, here as a17·


· ·clarification.18·


· · · · ··       THE HEARING OFFICER:··Okay.··One question.19·


· ·20·


· · · · · · · · · ··                 VOIR DIRE EXAMINATION21·


· ·BY MR. MAY:22·


· · · · ··       Q.· ·Dr. Brendecke, you indicated in response to23·


· ·a question from Mr. Budge just now that you had run the24·


· ·numbers in the upper table through the model.··I25·
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· ·thought earlier you said that you were basing this upon·1·
· ·response functions.·2·
· · · · ··       A.· ·Yes.··I used the response functions for the·3·
· ·steady-state model.··It would be the same result.·4·
· · · · ··       MR. MAY:··I would renew my objection, Director.·5·
· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Budge, I'll·6·
· ·revise my ruling.··I will accept the first portion of·7·
· ·1095 into the record, but also state that because of·8·
· ·the general nature of the model simulation that it --·9·
· ·the product has diminished both in the general way in10·
· ·which the model was run, but also in the amalgamation11·
· ·of all of the numbers together that were diverted.··It12·
· ·has diminished value to me as a fact finder.··So I'll13·
· ·accept the top numbers.··But I'll still reject the14·
· ·bottom.15·
· · · · · · · ·            Now, if you want to pursue an offer of16·
· ·proof relating to the Sandy Ponds, I'm willing to hear17·
· ·it.18·
· · · · ··       MR. TJ BUDGE:··Yes, I will do that, and I19·
· ·appreciate that opportunity.··I will point out that20·
· ·that -- well, I'll move on to the Sandy Ponds.21·
· · · · ··       THE HEARING OFFICER:··Okay.22·
· · · · · · · ·            (Exhibit 1095 received.)23·
· ·///24·
· ·///25·
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· · · · · · · ··             CONTINUED DIRECT EXAMINATION·1·


· ·BY MR. TJ BUDGE:·2·


· · · · ··       Q.· ·Before I get to the Sandy Ponds,·3·


· ·Dr. Brendecke, you testified that because of the time·4·


· ·constraints in the short time frame preparing for this·5·


· ·hearing you were unable to perhaps do the perfect model·6·


· ·analysis where you gathered the data for where the·7·


· ·recharge occurred.·8·


· · · · · · · ·            Could the Department, as the keeper of this·9·


· ·data, do they have the data and the capability to run10·


· ·the model to have perhaps what you would characterize11·


· ·as a more accurate evaluation of the effects of12·


· ·recharge?13·


· · · · ··       A.· ·I believe so.14·


· · · · ··       Q.· ·And I'll note, Director, there are legal15·


· ·issues as to how much credit people get and private16·


· ·funding of that nature.··We recognize that.17·


· · · · · · · ·            Let me ask again about the Sandy Pond, just18·


· ·to clarify.19·


· · · · · · · ·            You're not representing -- it's not your20·


· ·testimony that the Sandy Ponds figure shown on21·


· ·Exhibit 1095, you're not testifying that those are in22·


· ·fact the accrued benefit to the Curren Tunnel, are you?23·


· · · · ··       A.· ·No.24·


· · · · ··       Q.· ·Did I understand your testimony correctly25·
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· ·that you're pointing out that recharge that occurs in·1·


· ·the Sandy Ponds does in fact affect water flows from·2·


· ·the tunnel?·3·


· · · · ··       A.· ·Yes.··Based on the model, it does.·4·


· · · · ··       Q.· ·And your testimony was that given time·5·


· ·constraints you were unable to perhaps do the full·6·


· ·analysis that you would have liked, but that that could·7·


· ·be done by the Department by deducting the diversions·8·


· ·through the Sandy Pipe and evaporation and the other·9·


· ·diversion by Mr. Morris; is that right?10·


· · · · ··       A.· ·Yes.11·


· · · · ··       Q.· ·So you're not purporting that 1095 is in12·


· ·fact the benefit to the Curren Tunnel, your testimony13·


· ·is that this is representative that there is benefit14·


· ·and that some further analysis could be done by the15·


· ·Department to more accurately determine that benefit?16·


· · · · ··       MR. MAY:··Objection.17·


· · · · ··       THE WITNESS:··That's correct.18·


· · · · ··       MR. MAY:··I tried to hold off on this for a19·


· ·while.··But it's leading, Director.20·


· · · · ··       MR. TJ BUDGE:··With those qualifications --21·


· · · · ··       THE HEARING OFFICER:··Just a moment, Mr. Budge.22·


· · · · · · · ·            I'll allow the testimony in.··But,23·


· ·Mr. Budge, you are leading the witness.24·


· · · · ··       MR. TJ BUDGE:··With those qualifications and25·
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· ·clarifications, Director, I would offer the bottom·1·


· ·portion of Exhibit 1095 referring to the Sandy Ponds.·2·


· · · · ··       THE HEARING OFFICER:··And I won't change my·3·


· ·ruling related to the admission of the conclusions by·4·


· ·Dr. Brendecke related to recharge into the Sandy Ponds.·5·


· ·Whether the Department can conduct the analysis or not,·6·


· ·this particular analysis is inaccurate enough that the·7·


· ·value of having it in the record is not worth it based·8·


· ·on the confusion that having the numbers in the record·9·


· ·would cause.10·


· · · · ··       MR. TJ BUDGE:··Fair enough.11·


· · · · ··       THE HEARING OFFICER:··I'm not allowing it into12·


· ·the record.13·


· · · · ··       MR. TJ BUDGE:··As a matter of housekeeping, we14·


· ·will need to strike that portion of the exhibit.··It15·


· ·can be redacted electronically or manual, whichever you16·


· ·prefer here.17·


· · · · ··       THE HEARING OFFICER:··Well, the other18·


· ·alternative, I guess, Mr. Budge, I don't necessarily19·


· ·want to make your case, but you did talk about making20·


· ·an offer of proof.··And I suppose it could be -- remain21·


· ·in the record just as you had suggested, but with the22·


· ·ruling that it is not part of the record, even though23·


· ·it remains as within the documents.24·


· · · · ··       MR. TJ BUDGE:··Okay.··That would be our25·
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· ·preference, recognizing that it's not part of the·1·


· ·evidence you'll rely on in your decision.·2·


· · · · ··       THE HEARING OFFICER:··Mr. May.·3·


· · · · ··       MR. MAY:··I don't have anything beyond just to·4·


· ·renew our objection that there's just no foundation·5·


· ·that this is even IGWA water.··I mean it's a vast·6·


· ·departure to even consider water that's not owned by·7·


· ·IGWA.··And beyond that, I don't have anything to add.·8·


· · · · ··       THE HEARING OFFICER:··You understand, though,·9·


· ·that as the fact finder I will not consider this10·


· ·information in reaching a decision.11·


· · · · ··       MR. MAY:··I do.12·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon,13·


· ·anything further?14·


· · · · ··       MR. LEMMON:··Yeah, I would agree with what15·


· ·you've proposed.16·


· · · · ··       THE HEARING OFFICER:··Okay.··All right.··Thank17·


· ·you.18·


· · · · · · · ·            Mr. Budge.19·


· · · · ··       MR. TJ BUDGE:··Sure.··Thank you, Director.20·


· · · · ··       Q.· ·Dr. Brendecke, could you turn to21·


· ·Exhibit 1088.22·


· · · · · · · ·            Am I correct in understanding this is a map23·


· ·that you created?24·


· · · · ··       A.· ·Yes.25·
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· · · · ··       Q.· ·And what does it depict?·1·


· · · · ··       A.· ·It shows, with the aerial photo background,·2·


· ·the area around Rangen and the Sandy Ponds.··And·3·


· ·printed on that are steady-state response functions for·4·


· ·the model cells in that area.··There's a white box·5·


· ·around the cell that contains Rangen and an oval around·6·


· ·the cells in the area of the Sandy Ponds.·7·


· · · · ··       Q.· ·And the Curren Tunnel is located in what's·8·


· ·identified as the Rangen model cell?·9·


· · · · ··       A.· ·Yes.10·


· · · · ··       Q.· ·So essentially this shows the spatial11·


· ·relationship or the proximity between the ponds and the12·


· ·Rangen model cell; is that correct?13·


· · · · ··       A.· ·That's correct.··A portion of the ponds are14·


· ·in the cell immediately adjacent to Rangen, and a15·


· ·portion of the ponds are in the next further southeast16·


· ·cell.17·


· · · · ··       Q.· ·Okay.··And then the -- this also depicts18·


· ·the Great Rift trim line, I understand.19·


· · · · · · · ·            Is that the yellow line?20·


· · · · ··       A.· ·Yes.··But it's the edge of the model here,21·


· ·too, basically.22·


· · · · ··       MR. TJ BUDGE:··Okay.··I'd offer Exhibit 1088.23·


· · · · ··       MR. MAY:··Director, I would object on the basis24·


· ·of relevance.··It seems like this is tending to go25·
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· ·towards the last exhibit that we have.··And again,·1·


· ·there's simply no basis for any credit for water that·2·


· ·IGWA does not own, and there's been no evidence that·3·


· ·they own any water related to the Sandy Ponds other·4·


· ·than 14 shares.·5·


· · · · ··       THE HEARING OFFICER:··You're not questioning the·6·


· ·accuracy of any of the information on the map, are you,·7·


· ·Mr. May?·8·


· · · · ··       MR. MAY:··I don't have any basis for an·9·


· ·objection based on the accuracy of the map and the10·


· ·locations of things, no.11·


· · · · ··       THE HEARING OFFICER:··It doesn't portend to12·


· ·state anything other than the information on the map.13·


· · · · ··       MR. MAY:··Right.··Which is why the objection is14·


· ·based upon its relevance, without some kind of15·


· ·explanation what that would be.16·


· · · · ··       THE HEARING OFFICER:··Well, maybe foundational.17·


· · · · · · · ·            Mr. Lemmon, do you have any objections to18·


· ·its submission?19·


· · · · ··       MR. LEMMON:··No.20·


· · · · ··       THE HEARING OFFICER:··Okay.··The document marked21·


· ·as Exhibit 1088 is received into evidence.22·


· · · · · · · ·            (Exhibit 1088 received.)23·


· · · · ··       MR. MAY:··I'm sorry Director, I missed it.24·


· · · · · · · ·            Did you say it was admitted?25·
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· · · · ··       THE HEARING OFFICER:··It is received, yes.·1·
· · · · ··       MR. MAY:··Okay.··Sorry about that.·2·
· · · · ··       MR. HAEMMERLE:··Which one was that again?·3·
· · · · ··       THE HEARING OFFICER:··1088.·4·
· · · · · · · ·            Is that right, TJ?·5·
· · · · ··       MR. TJ BUDGE:··That's correct.·6·
· · · · ··       MR. HAEMMERLE:··1098?·7·
· · · · ··       MR. TJ BUDGE:··1088.·8·
· · · · ··       THE HEARING OFFICER:··1088.·9·
· · · · ··       MR. HAEMMERLE:··Okay.··Sorry.10·
· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, I'd like11·
· ·to turn to the Sandy Pipe, which there was a12·
· ·considerable amount of discussion about this morning.13·
· · · · · · · ·            Are you familiar with the Sandy Pipe?14·
· · · · ··       A.· ·Yes.15·
· · · · ··       Q.· ·While you've got your exhibits there,16·
· ·please turn to 1081.··You'll see a map there that has17·
· ·the AMEC logo on it.18·
· · · · · · · ·            Is this a map that you created?19·
· · · · ··       A.· ·Yes.20·
· · · · ··       Q.· ·And there's a depiction of the Sandy21·
· ·Pipeline.22·
· · · · · · · ·            Does that roughly approximate your23·
· ·understanding of the location of the pipe?24·
· · · · ··       A.· ·Yes, it's relatively accurate.25·


Page 468


· · · · ··       Q.· ·And I see the Sandy Ponds identified on·1·


· ·that map as well.·2·


· · · · ··       A.· ·Yes.·3·


· · · · ··       Q.· ·And I suppose the advantage of this map·4·


· ·over the map provided by Mr. Morris is that we do have·5·


· ·real clear quarter-section lines?·6·


· · · · ··       A.· ·Yes.·7·


· · · · ··       MR. TJ BUDGE:··I would offer Exhibit 1081 into·8·


· ·evidence.·9·


· · · · ··       THE HEARING OFFICER:··Mr. May?10·


· · · · ··       MR. MAY:··No objection.11·


· · · · ··       THE HEARING OFFICER:··Mr. Lemmon?12·


· · · · ··       MR. LEMMON:··No objection.13·


· · · · ··       THE HEARING OFFICER:··Okay.··The document marked14·


· ·as Exhibit 1081 is received into evidence.15·


· · · · · · · ·            (Exhibit 1081 received.)16·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, there's17·


· ·been considerable testimony about how the Sandy Pipe18·


· ·benefits Rangen.··And I'm not going to belabor that19·


· ·issue here.··But I did think, given your expertise in20·


· ·water rights analysis, that it may be helpful for you21·


· ·to provide a brief explanation of how that benefit22·


· ·would be calculated.23·


· · · · ··       A.· ·The -- one of the primary purposes, at24·


· ·least of the Sandy Pipeline in my understanding, is to25·
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· ·deliver water to users that would otherwise divert·1·
· ·discharge from the Curren Tunnel under rights that are·2·
· ·senior to Rangen.··And so the pipeline permits delivery·3·
· ·of water to those senior users so that they don't have·4·
· ·to divert discharge from the tunnel.··And that water·5·
· ·can then be made available to Rangen.·6·
· · · · ··       Q.· ·In Idaho we have a term we refer to as an·7·
· ·exchange of water.·8·
· · · · · · · ·            Is that one you're familiar with?·9·
· · · · ··       A.· ·Yes.10·
· · · · ··       Q.· ·And my understanding of an exchange is that11·
· ·you take water from one source in exchange for another.12·
· · · · · · · ·            Is that essentially what the Sandy Pipe13·
· ·allows?14·
· · · · ··       A.· ·Yes.15·
· · · · ··       Q.· ·And so in trying to determine the amount of16·
· ·that -- of the water exchanged or the potential17·
· ·mitigation credit, how would that be done?18·
· · · · ··       A.· ·Well, you basically have to know what the19·
· ·senior users would have diverted from the tunnel but20·
· ·for the pipeline.··So it would be limited to the amount21·
· ·of their water rights and the amount of flow in the22·
· ·tunnel, and the amount of water that they used from the23·
· ·pipeline, the smaller of those things.24·
· · · · ··       Q.· ·Okay.··Let's see if I understand you25·
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· ·correctly.·1·
· · · · · · · ·            The credit to juniors, as regards the Sandy·2·
· ·Pipe, cannot exceed the total discharge from the·3·
· ·tunnel?·4·
· · · · ··       A.· ·Right.·5·
· · · · ··       Q.· ·And it cannot exceed the amount of water·6·
· ·authorized under the senior water rights from the·7·
· ·tunnel?·8·
· · · · ··       A.· ·Right.·9·
· · · · ··       Q.· ·And it cannot exceed the amount of water10·
· ·used to irrigate from the Sandy Pipe?11·
· · · · ··       A.· ·Right.12·
· · · · ··       Q.· ·And those, then, would form the sideboards13·
· ·of the credit calculation?14·
· · · · ··       A.· ·Yes.15·
· · · · ··       Q.· ·Are you familiar with the measuring devices16·
· ·currently in place to do those types of calculations?17·
· · · · ··       A.· ·Generally, yes.18·
· · · · ··       Q.· ·What devices are you aware of?19·
· · · · ··       A.· ·There's a meter inside the Curren Tunnel20·
· ·that measures flows in the corrugated pipe that are not21·
· ·carried in the white PVC pipe that lies at the bottom22·
· ·of the corrugated pipe.··There's not a meter on the PVC23·
· ·pipe.··So we don't really have a consistent and24·
· ·reliable measurement of the total water coming out of25·
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· ·the tunnel.·1·
· · · · · · · ·            There's a measurement -- my understanding,·2·
· ·there's a measurement of what goes into the Sandy·3·
· ·Pipeline, but not a measurement of what's taken out at·4·
· ·various locations or discharged into the Curren Ditch.·5·
· ·So there's a need for some additional measuring devices·6·
· ·to make this work.·7·
· · · · ··       Q.· ·Am I understanding your testimony to be,·8·
· ·then, that the -- there needs to be -- in your opinion,·9·
· ·there should be some measurement of the water that's10·
· ·diverted through the white pipe?11·
· · · · ··       A.· ·Yes.12·
· · · · ··       Q.· ·And also the discharge from the Sandy Pipe?13·
· · · · ··       A.· ·Well, if we knew what was being discharged14·
· ·from the Sandy Pipe, then we could ensure ourselves15·
· ·that the water rights at the Curren Tunnel were not out16·
· ·of priority because of diversions, water rights in the17·
· ·Curren Ditch.18·
· · · · ··       Q.· ·All right.··And I think this refers to19·
· ·Mr. Erwin's testimony that there needs to be at least20·
· ·15 second-feet in the Curren Ditch to avoid a priority21·
· ·call against the Curren Tunnel irrigation rights.22·
· · · · ··       A.· ·Yes.··Right now the measurement point in23·
· ·the Curren Ditch is upstream of where the pipeline24·
· ·discharges into the ditch.25·
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· · · · ··       Q.· ·Okay.··And so when Mr. Erwin provided data,·1·
· ·the Curren Ditch measurements, it did not account for·2·
· ·any water that may have been entering the ditch from·3·
· ·the Sandy Pipe?·4·
· · · · ··       A.· ·That's right.·5·
· · · · ··       Q.· ·Okay.··I don't have any further questions·6·
· ·regarding the Sandy Pipe and how that mitigation credit·7·
· ·would be calculated.··Let's turn next in the mitigation·8·
· ·plan to the portion referring to the assignment of·9·
· ·water right 36-16976.10·
· · · · · · · ·            Have you reviewed this portion of the11·
· ·mitigation plan, Dr. Brendecke?12·
· · · · ··       A.· ·Yes.13·
· · · · ··       Q.· ·Are you familiar with the water right14·
· ·application that the districts had filed, No. 36-16976?15·
· · · · ··       A.· ·Yes.16·
· · · · ··       Q.· ·What's your understanding of how the17·
· ·assignment of this water right would benefit Rangen as18·
· ·far as deliveries of water?19·
· · · · ··       A.· ·It would make available to Rangen the water20·
· ·that is presently available at this point of diversion.21·
· · · · ··       Q.· ·Are you familiar with the Rangen facility?22·
· · · · ··       A.· ·Yes.23·
· · · · ··       Q.· ·Have you visited it?24·
· · · · ··       A.· ·Yes, on a couple of occasions.25·
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· · · · ··       Q.· ·Okay.··Which of the Rangen fish-rearing·1·


· ·facilities is this water available to?·2·


· · · · ··       A.· ·The large raceways and the CTR raceways.·3·


· ·It's available to all the raceways if they wanted to·4·


· ·pump it from the creek, but it's available by gravity·5·


· ·to the large raceways and the CTR.·6·


· · · · ··       Q.· ·Okay.··So if this water right were assigned·7·


· ·to Rangen, they could immediately take water into the·8·


· ·large and CTR raceways by gravity flow?·9·


· · · · ··       A.· ·Yes.10·


· · · · ··       MR. MAY:··Objection.··Lack of foundation.··This11·


· ·water right has not been granted.··There's no12·


· ·foundation with regard to what this water right is or13·


· ·would be.14·


· · · · ··       THE HEARING OFFICER:··It's foundational.15·


· ·Overruled.16·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··And you mentioned that17·


· ·if they wanted to use this water in the small raceways18·


· ·that would require some type of pumping station?19·


· · · · ··       A.· ·Yes.20·


· · · · ··       Q.· ·And explain why that would require some21·


· ·pumping.22·


· · · · ··       A.· ·The small raceways are at a higher23·


· ·elevation than the creek at this point.24·


· · · · ··       Q.· ·From an engineering standpoint, would it be25·
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· ·difficult to pump water from Billingsley Creek to the·1·


· ·small raceways?·2·


· · · · ··       A.· ·No.·3·


· · · · ··       Q.· ·If you'll turn to Exhibit 1051.·4·


· ·Dr. Brendecke, this is a memo to you from a Coleman·5·


· ·Miller.·6·


· · · · · · · ·            Who is Mr. Miller?·7·


· · · · ··       A.· ·He's an employee of AMEC.·8·


· · · · ··       Q.· ·And when was this memo generated?··I see it·9·


· ·dated December 3rd, 2012.··Could you provide some10·


· ·background for this memo, why it was generated.11·


· · · · ··       A.· ·This was generated in preparation for12·


· ·the -- the hearing, the previous hearing.··I've lost13·


· ·track of when that was.··I guess it was last May.14·


· · · · ··       Q.· ·What does this memo explain?15·


· · · · ··       A.· ·It's basically a reconnaissance-level16·


· ·assessment of what would be required to pump water from17·


· ·Billingsley Creek into the small raceways in order to18·


· ·make sure those raceways had an adequate supply to19·


· ·fully function.20·


· · · · ··       Q.· ·Okay.··And if I look at these bullets under21·


· ·the design assumptions, the fourth bullet explains that22·


· ·the bottom of the streambed is approximately 10 feet23·


· ·below the small raceway elevation.24·


· · · · · · · ·            Is that your understanding of the amount of25·
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· ·lift that would be required to pump water into the·1·
· ·small raceways?·2·
· · · · ··       A.· ·Well, the lift is a function of the·3·
· ·elevation difference and the energy loss in the·4·
· ·pipeline from moving water through it.··So the total·5·
· ·lift is the dynamic head that's shown in this table·6·
· ·down here.·7·
· · · · ··       Q.· ·And if you'll turn to Exhibit 1052 on the·8·
· ·next page.··I see some design labeled "Small raceway·9·
· ·pump station conceptual design."10·
· · · · · · · ·            Was this also prepared by Mr. Miller?11·
· · · · ··       A.· ·Yes.12·
· · · · ··       Q.· ·Was it prepared in conjunction with his13·
· ·memo to you --14·
· · · · ··       A.· ·Yes.15·
· · · · ··       Q.· ·-- that you just mentioned?16·
· · · · ··       A.· ·Yes.17·
· · · · ··       Q.· ·And just explain briefly what is shown on18·
· ·Exhibit 1052.19·
· · · · ··       A.· ·It's -- it shows on the -- the photograph20·
· ·shows -- is an aerial photo of the area of Billingsley21·
· ·Creek at the head end of the Rangen hatchery.··The two22·
· ·small, black boxes shown, one is labeled "Existing23·
· ·diversion," and that's the one that goes to the large24·
· ·raceways and the CTR.25·
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· · · · · · · ·            And then right across on the opposite side·1·


· ·of the creek is a small box that would represent the·2·


· ·pump station that's conceptualized here and a pipeline·3·


· ·going to the left where there's a box drawn around the·4·


· ·small raceways.·5·


· · · · ··       Q.· ·From an engineering standpoint, how·6·


· ·difficult would it be to implement a pump station of·7·


· ·this nature?·8·


· · · · ··       A.· ·I don't think it would be difficult at all.·9·


· ·This is a pretty small pump station.10·


· · · · ··       Q.· ·Is this something that Rangen could have11·


· ·done in the past had they decided they wanted to pump12·


· ·water from the creek to the small raceways?13·


· · · · ··       A.· ·I would certainly think so.14·


· · · · ··       Q.· ·So is it fair to say your testimony is that15·


· ·Rangen could use water immediately out of Billingsley16·


· ·Creek, either through the Bridge Diversion to the large17·


· ·and CTR raceways, or if they desired to pump in the18·


· ·small raceways they could do that in relatively short19·


· ·order?20·


· · · · ··       A.· ·I believe so, yes.21·


· · · · ··       Q.· ·Do you know whether there's water in22·


· ·Billingsley Creek to be pumped to the small raceways or23·


· ·delivered to the large and CTR raceways?24·


· · · · ··       A.· ·It certainly seems that way.··The USGS25·
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· ·records for flows in the creek downstream of Rangen are·1·


· ·substantially higher than the measured flows from the·2·


· ·tunnel.·3·


· · · · ··       Q.· ·How far downstream?·4·


· · · · ··       A.· ·That would be just downstream of the CTR·5·


· ·raceways.·6·


· · · · ··       Q.· ·Okay.··You're referring, then, to the·7·


· ·measurements that there was a lot of testimony about at·8·


· ·the prior delivery call hearing?·9·


· · · · ··       A.· ·Yes.··Rangen also measures discharge from10·


· ·the CTR raceways and over a small weir on Billingsley11·


· ·Creek.··And those numbers also show that there's a lot12·


· ·more water there than what comes out of the tunnel.13·


· · · · ··       Q.· ·Okay.··And we might just real briefly turn14·


· ·to Exhibit 1026.15·


· · · · ··       MR. HAEMMERLE:··Excuse me, TJ.··What was that16·


· ·again?17·


· · · · ··       MR. TJ BUDGE:··1026.18·


· · · · · · · ·            And I would offer Exhibits 1051 and 52 --19·


· ·1051 and 1052 into evidence.20·


· · · · ··       MR. MAY:··No objection.21·


· · · · ··       THE HEARING OFFICER:··Mr. Lemmon?22·


· · · · ··       MR. LEMMON:··No objection.23·


· · · · ··       THE HEARING OFFICER:··Documents marked as24·


· ·Exhibits 1051 and 1052 are received into evidence.25·
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· · · · · · · ·            (Exhibits 1051 and 1052 received.)·1·
· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, I see·2·
· ·you've got before you Exhibit 1026.··And you may·3·
· ·remember this morning Mr. Erwin testifying about these·4·
· ·being measurements at the Curren Ditch.·5·
· · · · · · · ·            Are you familiar with the Curren Ditch?·6·
· · · · ··       A.· ·Yes.·7·
· · · · ··       Q.· ·What's the location of the Curren Ditch·8·
· ·relative to Rangen?·9·
· · · · ··       A.· ·It's downstream of Rangen, downstream of10·
· ·the CTR raceway discharge.11·
· · · · ··       Q.· ·Are there any diversions between the CTR12·
· ·discharge and the Curren Ditch diversion point?13·
· · · · ··       A.· ·Not that I could see when I was there.14·
· · · · ··       Q.· ·From a hydrologic standpoint, is it15·
· ·reasonable to assume, then, that there's at least in16·
· ·the Billingsley Creek the same amount or close to the17·
· ·same amount of water that's reflected in these Curren18·
· ·Ditch diversions?19·
· · · · ··       A.· ·Yes.20·
· · · · ··       Q.· ·Let me ask you about improving the Curren21·
· ·Tunnel, which is the next item, the next mitigation22·
· ·solution in IGWA's mitigation plan.··There was some23·
· ·testimony earlier today about just removing debris and24·
· ·rock and things like that from tunnels, and that that25·
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· ·may have some type of benefit.·1·
· · · · · · · ·            But I wanted to ask you, are there other·2·
· ·ways of improving the tunnel that you're aware of that·3·
· ·could also increase the amount of groundwater that·4·
· ·discharges from the tunnel?·5·
· · · · ··       A.· ·Well, the tunnel was created to access·6·
· ·water from the aquifer.··I'm presuming if one deepened·7·
· ·it or went farther into the aquifer, one could get·8·
· ·additional water, or widened it, perhaps.·9·
· · · · ··       Q.· ·Can you explain how deepening the tunnel or10·
· ·enlarging it or widening it would cause additional11·
· ·water to flow into the tunnel.12·
· · · · ··       A.· ·Well, a couple of different things could13·
· ·happen.··You might well intercept a flow path, a lava14·
· ·tube or a set of fractures that are carrying water.15·
· ·But more generally, you would be able to establish a16·
· ·steeper hydraulic gradient between the water table and17·
· ·the tunnel itself.··And that would draw more water.18·
· · · · ··       Q.· ·And what do you mean when you refer to a19·
· ·steeper hydraulic gradient?··What is that?20·
· · · · ··       A.· ·The slope of the -- groundwater moves21·
· ·because there's a hydraulic gradient, a slope to the22·
· ·water table.23·
· · · · · · · ·            By putting the head of the tunnel farther24·
· ·into the aquifer, you would shorten the horizontal25·
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· ·distance between any given point in the aquifer and the·1·


· ·tunnel itself, which is open-channel flow, so it's·2·


· ·basically -- the tunnel outlet elevation is essentially·3·


· ·equal.··It stays the same.··The tunnel is more or less·4·


· ·horizontal.·5·


· · · · · · · ·            So you would create a steeper hydraulic·6·


· ·gradient.··And that would cause more water to flow into·7·


· ·the tunnel, given the same hydraulic conductivity.·8·


· · · · ··       Q.· ·Okay.··This leads to the next question:··If·9·


· ·the pumpers were to undertake an improvement of this10·


· ·nature to increase the amount of water available to11·


· ·Rangen, how could we figure out the extent of the12·


· ·benefit from deepening the tunnel or widening the13·


· ·tunnel?14·


· · · · ··       MR. MAY:··Objection on the basis of relevance to15·


· ·this.··I'm not sure I understand why IGWA is proposing16·


· ·or attempting to get credit with regard to projects17·


· ·that Rangen could do themselves if they were feasible.18·


· · · · ··       THE HEARING OFFICER:··Well, Mr. May, this is one19·


· ·of the nine listed proposals.··I dismissed two of them.20·


· ·And either constructing or improving a horizontal21·


· ·tunnel into the aquifer was one of those that I22·


· ·allowed -- that I stated I would allow testimony23·


· ·regarding.··And Dr. Brendecke is an expert, and24·


· ·Mr. Budge has posed a hypothetical set of facts to him.25·
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· · · · · · · ·            So overruled.·1·
· · · · ··       THE WITNESS:··You'll have to repeat the·2·
· ·question.·3·
· · · · ··       MR. TJ BUDGE:··Reporter, will you please read·4·
· ·the question.·5·
· · · · · · · ·            (The record was read as follows:·6·
· · · · · · · ·            "QUESTION:··If the pumpers were to·7·
· · · · ··       undertake an improvement of this nature to·8·
· · · · ··       increase the amount of water available to·9·
· · · · ··       Rangen, how could we figure out the extent of10·
· · · · ··       the benefit from deepening the tunnel or11·
· · · · ··       widening the tunnel?")12·
· · · · ··       THE WITNESS:··Short of actually doing it and13·
· ·measuring what you got compared to what was there14·
· ·before, probably the most expedient thing to do would15·
· ·be to try to do some sort of a small-scale model of16·
· ·that area, perhaps informed by a few boreholes to get a17·
· ·little bit better detail of the geology immediately18·
· ·upstream of the tunnel.··I believe Mr. Hinckley talked19·
· ·about such a small-scale model in his report.20·
· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Could you turn to21·
· ·Exhibit 1062.··And once you find that, if you'll turn22·
· ·to the back.··There's a series of figures, and I'd like23·
· ·you to turn to Figure 12.24·
· · · · · · · ·            You mentioned Mr. Hinckley discussing a25·
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· ·model of a tunnel and how you could, in this case,·1·


· ·model -- create a model to try to determine the effect·2·


· ·of extending or enlarging the tunnel.·3·


· · · · · · · ·            Does this Figure 12, the portion -- relate·4·


· ·to the portion of Mr. Hinckley's report that you're·5·


· ·referring to?·6·


· · · · ··       A.· ·Yes.·7·


· · · · ··       Q.· ·And can you explain further how a model of·8·


· ·this nature could predict the effects of improving the·9·


· ·Curren Tunnel, for example.10·


· · · · ··       A.· ·Well, I believe Mr. Hinckley's example was11·


· ·to demonstrate the effect of putting in the tunnel12·


· ·versus having just a surface outlet for the spring.13·


· ·And in this schematic the green -- there's a very14·


· ·small-scale model in this.15·


· · · · ··       MR. MAY:··Director, I'm going to object to this16·


· ·on the basis of lack of foundation.··He seems to be17·


· ·testifying as to what Mr. Hinckley might say if he were18·


· ·here.··Lack of foundation.19·


· · · · ··       THE HEARING OFFICER:··I guess my concern,20·


· ·Mr. Budge, is that we're referring to a report by21·


· ·Mr. Bern Hinckley.··And maybe I missed the reference by22·


· ·Dr. Brendecke to Hinckley himself in his present23·


· ·testimony.24·


· · · · · · · ·            But is this particular document in25·
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· ·evidence?··Where are we --·1·
· · · · ··       MR. TJ BUDGE:··This is a report that's in·2·
· ·evidence in the prior delivery call case.··And what I·3·
· ·asked Dr. Brendecke, as a hydrologist and modeler, if·4·
· ·there's a way to model the effects of extending the·5·
· ·tunnel, and he said "Yes, there is, for example," and·6·
· ·he referred to Dr. -- or Mr. Hinckley's report.·7·
· · · · · · · ·            I certainly think it's common for engineers·8·
· ·to review each other's work, and I don't see any·9·
· ·problem in referring to another engineer's work on this10·
· ·subject.11·
· · · · ··       THE HEARING OFFICER:··Overruled.··I'll allow12·
· ·some exploration on the subject.13·
· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, are you14·
· ·familiar with the type of model that Mr. Hinckley was15·
· ·referring to in his report?16·
· · · · ··       A.· ·Yes.17·
· · · · ··       Q.· ·Can you explain how a model of that nature18·
· ·would work.19·
· · · · ··       A.· ·Well, it basically would simulate the flow20·
· ·emanating from these drain cells under the influence of21·
· ·a surrounding water table.··And the -- in his22·
· ·particular example that he was using, he was trying to23·
· ·illustrate the increase in flow that resulted from24·
· ·constructing the tunnel in the first place, that could25·
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· ·have resulted from constructing the tunnel in the first·1·


· ·place.·2·


· · · · ··       Q.· ·And am I correct in understanding that·3·


· ·you're not necessarily -- you're using this graph,·4·


· ·Figure 12, to illustrate the type of model that could·5·


· ·also be created to extend the tunnel, which is what·6·


· ·we're discussing in this case?·7·


· · · · ··       A.· ·Yes.··And as an example, this line of red·8·


· ·drain cells could be made longer or bifurcated into a·9·


· ·network.10·


· · · · ··       Q.· ·And then that model could predict the11·


· ·effect of those changes by extending the tunnel or12·


· ·bifurcating it or creating a network?13·


· · · · ··       A.· ·Yeah.··You could get an estimate of what14·


· ·additional flow might be derived.15·


· · · · ··       Q.· ·Okay.··So if the pumpers were to decide to16·


· ·undertake this type of project, they could attempt to17·


· ·model it so they would have an idea of what kind of18·


· ·benefits could be expected and to determine whether the19·


· ·cost of such a project would justify those types of20·


· ·returns.21·


· · · · · · · ·            Why haven't you already constructed that22·


· ·type of model and made that analysis?23·


· · · · ··       A.· ·Nobody asked me to, and I haven't had time.24·


· · · · ··       Q.· ·Okay.··And then you mentioned the other25·
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· ·type of way to calculate the benefit would just be to·1·
· ·do it and to compare the flows after the improvement·2·
· ·with the flows before the improvement?·3·
· · · · ··       A.· ·Right.·4·
· · · · ··       Q.· ·Okay.··So it's fair to say, then, that at·5·
· ·this point you don't have an opinion as to the amount·6·
· ·of credit that can be expected from improving the·7·
· ·tunnel, but you do expect that improvements would·8·
· ·provide more water to Rangen and that the -- that that·9·
· ·could be quantified should the pumpers decide to10·
· ·undertake that type of project?11·
· · · · ··       A.· ·I think it's likely that flows could be12·
· ·increased, and some preliminary evaluation might be13·
· ·able to quantify that a little better.14·
· · · · ··       Q.· ·Okay.··Along the same vein, let's talk15·
· ·about the horizontal well proposal that's also in the16·
· ·mitigation plan.17·
· · · · · · · ·            What have you done to evaluate whether you18·
· ·believe it would be feasible to increase water flows at19·
· ·Rangen by drilling a horizontal well?20·
· · · · ··       A.· ·I reviewed a report, a couple of reports of21·
· ·grant application and a report by SPF Engineering22·
· ·that -- sort of a reconnaissance evaluation of putting23·
· ·in a horizontal well at the Rangen facility.24·
· · · · ··       Q.· ·Will you turn to Exhibit 1063 -- excuse me,25·
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· ·1060, and let me know whether that's the report you're·1·


· ·referring to.·2·


· · · · · · · ·            And in the meantime, could we go off the·3·


· ·record for just a moment?·4·


· · · · ··       THE HEARING OFFICER:··Yes.·5·


· · · · · · · ·            (Recess.)·6·


· · · · ··       THE HEARING OFFICER:··TJ Budge, after the·7·


· ·midafternoon break, you may continue your examination·8·


· ·of Dr. Brendecke.·9·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, before10·


· ·we took our break, we were getting into the horizontal11·


· ·well portion of our mitigation plan.··I had asked what12·


· ·you had done to evaluate the feasibility of the well,13·


· ·and you had mentioned that you had looked, among other14·


· ·things, at an SPF Engineering report.··And I had asked15·


· ·you to turn to Exhibit 1060.16·


· · · · · · · ·            Is that the report you were referring to?17·


· · · · ··       A.· ·Yes.18·


· · · · ··       MR. TJ BUDGE:··And for the record, this exhibit19·


· ·is marked "Confidential."··That's from a prior20·


· ·proceeding.··During the break the -- Rangen, the21·


· ·opposing party, has reviewed this and determined that22·


· ·it's not necessary to maintain confidentiality of this23·


· ·document in this proceeding.24·


· · · · · · · ·            And so, Justin, why don't you confirm that25·
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· ·this document is not under confidentiality at this·1·


· ·point.·2·


· · · · ··       MR. MAY:··Yes, that is correct.·3·


· · · · ··       THE HEARING OFFICER:··Thank you.·4·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, what did·5·


· ·you -- why did you review this document, and what does·6·


· ·this -- what light does this shed on the feasibility of·7·


· ·a horizontal well?·8·


· · · · ··       A.· ·Well, the report specifically looks at a·9·


· ·horizontal well as a method of improving the10·


· ·reliability of flows to Rangen.11·


· · · · ··       Q.· ·And if you look on the -- if you look on12·


· ·page 4 of that document, it looks like this identifies13·


· ·a number of options for augmenting water supplies into14·


· ·the Rangen facility, of which a horizontal well is one15·


· ·of them.··It's identified as No. 4.16·


· · · · · · · ·            Do you see that?17·


· · · · ··       A.· ·Yes.18·


· · · · ··       Q.· ·So in terms of your present testimony at19·


· ·the moment, you're just referring to the portion of the20·


· ·report talking about the horizontal well.21·


· · · · · · · ·            And what did SPF find in terms of the22·


· ·feasibility of drilling a horizontal well?23·


· · · · ··       A.· ·Well, they found it would be feasible and24·


· ·that it would -- they thought there was a potential25·
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· ·that it could significantly improve the flows.··They·1·


· ·recommended some other testing.·2·


· · · · ··       Q.· ·Okay.··And in our prior discussion about·3·


· ·extending the Martin-Curren Tunnel and improving it,·4·


· ·enlarging it, something of that nature, you explained·5·


· ·that by doing that you would increase the hydraulic·6·


· ·gradient, and that would result in more water·7·


· ·discharging from the aquifer into the tunnel.·8·


· · · · · · · ·            Would drilling a horizontal well have·9·


· ·essentially the same effect?10·


· · · · ··       A.· ·Yes.··It wouldn't cause water to flow into11·


· ·the tunnel, but it would have the same effect.12·


· · · · ··       Q.· ·Did SPF make any recommendation as to where13·


· ·the horizontal well might be most effective?14·


· · · · ··       A.· ·Well, they recommended that it be at an15·


· ·elevation below the tunnel.16·


· · · · ··       Q.· ·Why is that?17·


· · · · ··       MR. MAY:··Director, is this exhibit being18·


· ·offered in some fashion?··It seems like we're going19·


· ·through the exhibit without having it be offered.20·


· · · · ··       MR. TJ BUDGE:··Thank you, Justin.··That's21·


· ·correct.22·


· · · · · · · ·            I would offer Exhibit 1060 into evidence.23·


· · · · ··       THE HEARING OFFICER:··Mr. May?24·


· · · · ··       MR. MAY:··No objection.25·
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· · · · ··       THE HEARING OFFICER:··Mr. Lemmon?·1·


· · · · ··       MR. LEMMON:··No objection.·2·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, I was·3·


· ·asking if --·4·


· · · · ··       THE HEARING OFFICER:··Just a minute.·5·


· · · · ··       MR. TJ BUDGE:··I'm sorry, Director.·6·


· · · · ··       THE HEARING OFFICER:··I haven't looked at this·7·


· ·entire document, at least not since the previous·8·


· ·hearing and decision.··It goes through a number of·9·


· ·alternatives, including grant applications.10·


· · · · · · · ·            I'm assuming that this is only offered for11·


· ·purposes of analysis of a horizontal well, Mr. Budge.12·


· · · · ··       MR. TJ BUDGE:··At this point.··We will have some13·


· ·discussion about one of the other proposals in this14·


· ·memo.15·


· · · · ··       THE HEARING OFFICER:··But you don't intend to16·


· ·discuss grant applications?17·


· · · · ··       MR. TJ BUDGE:··We will discuss some of those as18·


· ·well.··This is just one of the documents Dr. Brendecke19·


· ·consulted in forming his own opinion that a horizontal20·


· ·well is feasible.21·


· · · · ··       THE HEARING OFFICER:··Okay.··Document marked22·


· ·Exhibit 1060 is received into evidence.23·


· · · · · · · ·            (Exhibit 1060 received.)24·


· · · · ··       THE HEARING OFFICER:··And you have another25·
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· ·document you've referred to out there, just as a·1·


· ·reminder, Mr. Budge.·2·


· · · · ··       MR. TJ BUDGE:··Thank you.·3·


· · · · ··       THE HEARING OFFICER:··Document by Bern Hinckley.·4·


· ·And I will not be so willing to accept the entire·5·


· ·report into the record.·6·


· · · · ··       MR. TJ BUDGE:··We'd offer into evidence·7·


· ·Figure 12, I believe it was, from the Hinckley report·8·


· ·at this point.·9·


· · · · ··       THE HEARING OFFICER:··Mr. May?10·


· · · · ··       MR. MAY:··I guess I object on the basis of11·


· ·foundation to it.12·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon?13·


· · · · ··       MR. LEMMON:··I haven't had time to review, so I14·


· ·guess I object on...15·


· · · · ··       THE HEARING OFFICER:··Well, to the extent what16·


· ·I'd call the drawing of a cube and a few lines and an17·


· ·extension of some kind of tunnel into that cube has18·


· ·value, I'll allow that particular figure into the19·


· ·record.··Not the rest of the report.20·


· · · · ··       MR. TJ BUDGE:··That would be fine.21·


· · · · ··       THE HEARING OFFICER:··Okay.22·


· · · · ··       MR. BAXTER:··Director, for clarification, what23·


· ·was the figure number?24·


· · · · ··       THE HEARING OFFICER:··It's Figure 12 in25·
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· ·Exhibit 1062.·1·


· · · · · · · ·            (Exhibit 1062 received.)·2·


· · · · ··       MR. MAY:··What exhibit was that in?··1062?·3·


· · · · ··       MR. HAEMMERLE:··1062.·4·


· · · · ··       THE HEARING OFFICER:··1062, Figure 12.·5·


· · · · ··       MR. TJ BUDGE:··That's correct, Figure 12.·6·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Budge.·7·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, a moment·8·


· ·ago I was asking if SPF had any recommendations·9·


· ·concerning the location of a horizontal well.10·


· · · · ··       A.· ·Yes.11·


· · · · ··       Q.· ·And what was your response?12·


· · · · ··       A.· ·I think I said they recommended it be done13·


· ·at an elevation below the tunnel.14·


· · · · ··       Q.· ·And what's the advantage of drilling a well15·


· ·at a lower elevation, should that be undertaken?16·


· · · · ··       A.· ·Well, they -- they stated that it was --17·


· ·would avoid possibly the risk of missing a fractured18·


· ·basalt zone that supplies water to the tunnel and19·


· ·getting into a richer part of the aquifer.··I think it20·


· ·also would have the effect of steepening the hydraulic21·


· ·gradient, as I described for the tunnel.22·


· · · · ··       Q.· ·Thank you.23·


· · · · · · · ·            If you'll now turn to Exhibit 1061.··This24·


· ·is identified on its face as a grant application to25·
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· ·evaluate the feasibility of a horizontal well in the·1·


· ·vicinity of the Curren Tunnel submitted by Rangen, Inc.·2·


· · · · · · · ·            Have you reviewed this as well?·3·


· · · · ··       A.· ·Yes.·4·


· · · · ··       Q.· ·And is the grant application consistent·5·


· ·with the memo we just discussed and that recommends·6·


· ·evaluating a horizontal well as a way to increase the·7·


· ·flow of water at Rangen?·8·


· · · · ··       A.· ·Yes.·9·


· · · · ··       Q.· ·And if you'll turn to page 8 of that10·


· ·exhibit.··There's some project tasks that go beyond the11·


· ·memo we were discussing before and talk about some12·


· ·steps you would take to evaluate the feasibility and13·


· ·likelihood of a horizontal well being successful.··It14·


· ·refers to well testing and aquifer testing and some15·


· ·other measures.16·


· · · · · · · ·            Do you see that?17·


· · · · ··       A.· ·Yes.18·


· · · · ··       Q.· ·And are those things that could be done in19·


· ·this case to further evaluate the feasibility of a20·


· ·horizontal well?21·


· · · · ··       A.· ·Yes.22·


· · · · ··       Q.· ·Are these things that -- let me rephrase23·


· ·the question.24·


· · · · · · · ·            What type of time frame do you think would25·
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· ·be required to properly evaluate the feasibility of a·1·
· ·horizontal well before actually undertaking the·2·
· ·construction?·3·
· · · · ··       A.· ·It would probably take at least six months.·4·
· · · · ··       Q.· ·And will you turn to page 13 of·5·
· ·Exhibit 1061.·6·
· · · · · · · ·            Do you see the section labeled No. 7 titled·7·
· ·"Summary discussion"?·8·
· · · · ··       A.· ·Yes.·9·
· · · · ··       Q.· ·And the second sentence there reads, "A10·
· ·successful horizontal well to replace decreased flows11·
· ·to the Rangen aquaculture facility may provide a12·
· ·long-term solution to diminished flows that are13·
· ·constraining the Rangen aquaculture operation."··It14·
· ·further reads, "Increasing flows to the Rangen facility15·
· ·would provide a major benefit to other water users that16·
· ·may be affected by decreased flows to the facility."17·
· · · · · · · ·            Do you agree that the drilling of a18·
· ·horizontal well is a way to potentially have a19·
· ·significant increase on the net flows from the aquifer20·
· ·available to Rangen?21·
· · · · ··       MR. MAY:··Director, first of all, objection22·
· ·based upon lack of foundation with regard to the23·
· ·question.··But second of all, I have the same kind of24·
· ·general issue with are we going to read out of the25·
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· ·exhibit if it's not been offered?··And I don't believe·1·


· ·this exhibit has even been offered at this point.·2·


· · · · ··       THE HEARING OFFICER:··Mr. Budge, do you wish to·3·


· ·offer the exhibit?·4·


· · · · ··       MR. TJ BUDGE:··I'd be happy to offer·5·


· ·Exhibit 1061.·6·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. May?·7·


· · · · ··       MR. MAY:··No objection.·8·


· · · · ··       THE HEARING OFFICER:··Okay.··And your first·9·


· ·objection is what, then?··Is it still standing?10·


· · · · ··       MR. MAY:··Yes, I guess lack of foundation for11·


· ·Mr. Brendecke's opinion with regard to what would be12·


· ·the result of a horizontal well.··I'm to understand13·


· ·that he hasn't done any investigation to determine14·


· ·whether such a thing would be feasible.15·


· · · · ··       THE HEARING OFFICER:··Mr. Brendecke is qualified16·


· ·as an expert.··I'll allow him to give an opinion17·


· ·regarding the proposal.18·


· · · · · · · ·            Overruled.19·


· · · · · · · ·            (Exhibit 1061 received.)20·


· · · · ··       THE WITNESS:··Is there a question?21·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Just to re-ask the22·


· ·question, yeah, I asked if you would agree with SPF's23·


· ·analysis that a horizontal well would likely be able to24·


· ·provide increased flow to the Rangen facility.25·


Page 495


· · · · ··       A.· ·I think it certainly has potential for·1·


· ·providing increased flow.··All other things being·2·


· ·equal, I would expect it to.·3·


· · · · ··       Q.· ·Earlier we discussed the report submitted·4·


· ·by Mr. Hinckley in the delivery call hearing that was·5·


· ·held a year ago.·6·


· · · · · · · ·            Did you review any portions of his report·7·


· ·relating to the adequacy of a water supply, a·8·


· ·groundwater supply that might be utilized with a·9·


· ·horizontal well?10·


· · · · ··       MR. MAY:··Objection.11·


· · · · ··       THE HEARING OFFICER:··What basis?12·


· · · · ··       MR. MAY:··It seems like he's going to be going13·


· ·into more of Mr. Hinckley's testimony as opposed to his14·


· ·own, and I would object on the basis of lack of15·


· ·foundation.16·


· · · · ··       THE HEARING OFFICER:··Well, it's a preliminary17·


· ·question.··Overruled.18·


· · · · · · · ·            Mr. Budge.19·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, you20·


· ·mentioned earlier that in reviewing IGWA's mitigation21·


· ·plan you reviewed a variety of documents and data22·


· ·sources for each of the proposals in an attempt to23·


· ·evaluate their feasibility, given the time constraints24·


· ·imposed on this hearing -- imposed by this hearing.25·
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· · · · · · · ·            My question to you is, as part of your·1·
· ·evaluation of the feasibility of a horizontal well, did·2·
· ·you review portions of Mr. Hinckley's report submitted·3·
· ·in the Rangen delivery call hearing that discuss the·4·
· ·aquifer in that area and the available groundwater·5·
· ·supply to supply a horizontal well, for example?·6·
· · · · ··       A.· ·Yes.·7·
· · · · ··       Q.· ·And this is also that report identified as·8·
· ·Exhibit 1062?·9·
· · · · ··       A.· ·Yes.10·
· · · · ··       Q.· ·Could you give a general overview of the11·
· ·purpose of -- well, let me rephrase that question.12·
· · · · · · · ·            If you look at the table of contents in13·
· ·that report, beginning on what's the third page in your14·
· ·binder, you'll see the first section is under the15·
· ·heading "Hydrogeologic setting."16·
· · · · ··       A.· ·Yes.17·
· · · · ··       Q.· ·And the first few parts of the report talk18·
· ·about the hydrogeology of the aquifer and the vicinity19·
· ·of Rangen.··There's down lower a section of the report20·
· ·that discusses groundwater discharge at Rangen and the21·
· ·lower springs site, geology flow data, et cetera.··And22·
· ·then there's a section titled 20 -- or listed on23·
· ·page 28 titled "Groundwater development opportunity."24·
· · · · · · · ·            Have you reviewed this report in preparing25·
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· ·for this hearing today?·1·


· · · · ··       A.· ·Yes.·2·


· · · · ··       Q.· ·Does this report contain information that·3·


· ·informs your opinion as to the feasibility of drilling·4·


· ·a horizontal well in the Rangen area?·5·


· · · · ··       A.· ·Yes, it does, I believe.·6·


· · · · ··       MR. TJ BUDGE:··I'd offer Exhibit 1062 in its·7·


· ·entirety into evidence.·8·


· · · · ··       THE HEARING OFFICER:··Mr. May?·9·


· · · · ··       MR. MAY:··Director, I object on the basis of10·


· ·foundation and relevance.11·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon?12·


· · · · ··       MR. MAY:··It's not his report.13·


· · · · ··       THE HEARING OFFICER:··Mr. Lemmon, any objection?14·


· ·Do you know what --15·


· · · · ··       MR. LEMMON:··I would also object.16·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Budge, the mere17·


· ·fact that the report informs Mr. Brendecke -- expert18·


· ·witnesses are entitled to review and use reports to19·


· ·support their own opinions, but I don't see that the20·


· ·mere fact that it informs him is a basis for the21·


· ·introduction of this whole document into evidence.22·


· ·There's a lot of information in here that's not23·


· ·relevant to the subjects we're talking about.24·


· · · · · · · ·            And so I'll deny the motion to have this25·
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· ·received into evidence.·1·


· · · · ··       MR. TJ BUDGE:··Director?·2·


· · · · ··       THE HEARING OFFICER:··Yes.·3·


· · · · ··       MR. TJ BUDGE:··A few of our mitigation proposals·4·


· ·involve use of groundwater in the vicinity of Rangen.·5·


· ·We've got the horizontal well proposal, the·6·


· ·over-the-rim proposal, and improving the horizontal·7·


· ·well.·8·


· · · · · · · ·            In the prior case we hired Mr. Hinckley to·9·


· ·do a -- what I think was a very thorough and robust10·


· ·analysis of the aquifer in that area.··He evaluated the11·


· ·geology, water levels, water rights in the area,12·


· ·pumping records, and that led him to the conclusion13·


· ·that there's a very robust aquifer.14·


· · · · ··       MR. MAY:··Objection to the statement in the15·


· ·middle of the testimony about Mr. Hinckley.16·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Budge --17·


· · · · ··       MR. TJ BUDGE:··I'll cut to the --18·


· · · · ··       THE HEARING OFFICER:··I'm not letting it in19·


· ·unless there's -- Mr. Brendecke is here.··He's an20·


· ·expert witness.··He can offer an opinion based on the21·


· ·information that he's gleaned from another report.22·


· ·It's not a reason to bring the report in that's been23·


· ·prepared by someone else.··So it's excluded.24·


· · · · ··       MR. TJ BUDGE:··We identified Mr. Hinckley as a25·
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· ·witness in this case.··And I advised Rangen's counsel·1·


· ·that we could bring him from Wyoming to testify if we·2·


· ·needed to, but that he would simply be testifying on·3·


· ·the exact same information that he provided in the·4·


· ·prior case, that what we proposed here and an·5·


· ·over-the-rim or horizontal well are just as valid as·6·


· ·they were a year ago.·7·


· · · · · · · ·            If we need to do that, I suppose we could.·8·


· ·That's going to be an inconvenience and an expense, and·9·


· ·all he's going to do is sit there and testify that this10·


· ·is his report, it's as good today as it was a year ago,11·


· ·and we'll put it into evidence.12·


· · · · ··       THE HEARING OFFICER:··Well, that's up to you,13·


· ·Counsel.··But I have Dr. Brendecke in front of me.··And14·


· ·he's entitled to review these type of reports and offer15·


· ·an opinion as an expert witness.··But that's not a16·


· ·basis to bring in Mr. Hinckley's full report.17·


· · · · ··       MR. RANDY BUDGE:··I'd like to inquire of18·


· ·counsel.19·


· · · · ··       THE HEARING OFFICER:··Well, let's go off the20·


· ·record.21·


· · · · ··       MR. RANDY BUDGE:··Off the record.22·


· · · · · · · ·            (Recess.)23·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Budge.24·


· · · · ··       MR. TJ BUDGE:··Yeah.25·
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· · · · ··       Q.· ·Mr. Brendecke, before we left, we were·1·
· ·talking about the horizontal well proposal.·2·
· · · · · · · ·            I ought to mention, Director, for your·3·
· ·benefit, apparently there was a miscommunication·4·
· ·concerning calling Mr. Hinckley as a witness.·5·
· · · · ··       THE HEARING OFFICER:··Okay.·6·
· · · · ··       MR. TJ BUDGE:··For today's purpose, we won't·7·
· ·seek to admit his report into evidence.·8·
· · · · ··       THE HEARING OFFICER:··Okay.·9·
· · · · ··       MR. TJ BUDGE:··We do want to reserve the right10·
· ·to call him as a witness if necessary.··He's on our11·
· ·witness list.··And this report has been an exhibit from12·
· ·our first disclosure.13·
· · · · ··       Q.· ·Mr. Brendecke, as part of your evaluation14·
· ·of the likelihood and success of a horizontal well, did15·
· ·you undertake any analysis or review of the aquifer in16·
· ·the vicinity of Rangen?17·
· · · · ··       A.· ·I reviewed existing reports describing the18·
· ·groundwater and hydrogeology in the area.19·
· · · · ··       Q.· ·And that includes the report that20·
· ·Mr. Hinckley submitted a year ago in the delivery call21·
· ·hearing?22·
· · · · ··       A.· ·Yes, and others.23·
· · · · ··       Q.· ·And do you have an opinion as to the24·
· ·productivity, if that's the right word, of the aquifer25·
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· ·in the near vicinity of Rangen?·1·


· · · · ··       A.· ·There's a lot of water in the vicinity of·2·


· ·Rangen.··Unfortunately, Rangen's tunnel is sort of the·3·


· ·straw at the top edge of the bathtub.··And I think the·4·


· ·notion of a horizontal well is simply to put the straw·5·


· ·in at a little lower elevation of the bathtub.·6·


· · · · ··       Q.· ·And what leads you to the conclusion that·7·


· ·there's a lot of water available in the vicinity of·8·


· ·Rangen?·9·


· · · · ··       A.· ·There are relatively high-capacity wells in10·


· ·the area.··There's a variety of discharges, some of11·


· ·them quite large, in that reach of the river.12·


· · · · ··       Q.· ·And so if I understood your prior13·


· ·testimony, it's that it's your opinion that a14·


· ·horizontal well does have a likelihood of significantly15·


· ·increasing the flow of water to the Rangen facility?16·


· · · · ··       A.· ·I think it certainly has the potential to17·


· ·do that.18·


· · · · ··       Q.· ·Let's go ahead and transition to the next19·


· ·mitigation proposal, which is referred to as an20·


· ·over-the-rim project.··And as you're aware, this is a21·


· ·proposal to connect groundwater wells above the rim and22·


· ·pump water directly to Rangen.23·


· · · · · · · ·            Is that your understanding of this section24·


· ·of the mitigation plan?25·
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· · · · ··       A.· ·Yes.·1·


· · · · ··       Q.· ·What have you done to evaluate the·2·


· ·feasibility of implementing an over-the-rim proposal at·3·


· ·Rangen?·4·


· · · · ··       A.· ·I did an analysis of the capacities of·5·


· ·nearby wells, nearby groundwater rights that could be·6·


· ·included in such a plan.··And I reviewed documents·7·


· ·related to our previously approved plan for similar·8·


· ·delivery to Clear Springs.·9·


· · · · ··       Q.· ·You mentioned a previously approved plan10·


· ·for Clear Springs.11·


· · · · · · · ·            Is that something you were involved with?12·


· · · · ··       A.· ·Yes.13·


· · · · ··       Q.· ·Can you explain that project generally.14·


· · · · ··       A.· ·Groundwater users had a mitigation15·


· ·obligation at Clear Springs' Snake River Farm facility.16·


· ·I forget the exact amount.··It was on the order of17·


· ·3 cfs.··And they proposed a plan by which wells pumping18·


· ·from above the rim just upgradient from Clear Springs19·


· ·would be converted -- or the lands that those wells20·


· ·were serving would be converted and irrigated with21·


· ·surface water.22·


· · · · · · · ·            The wells would then be pumped in the same23·


· ·volumes as they had been before, but the water would be24·


· ·delivered by pipeline to the Clear Springs Hatchery25·
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· ·facility.·1·


· · · · ··       Q.· ·And you understand that plan was approved·2·


· ·by the Department?·3·


· · · · ··       A.· ·Yes.·4·


· · · · ··       Q.· ·I want to talk to you about some of the·5·


· ·components of that plan and have you explain whether·6·


· ·these same components could be implemented in a plan at·7·


· ·Rangen.··And let's begin by turning to Exhibit 1053.·8·


· · · · · · · ·            Dr. Brendecke, do you have the full report·9·


· ·in your book or just the first page?10·


· · · · ··       A.· ·It's just the first page.11·


· · · · ··       Q.· ·I'm going to have Mr. May project this12·


· ·exhibit in its entirety onto the screen.··And we'll13·


· ·just have to look at it there, and we can zoom in where14·


· ·necessary.15·


· · · · · · · ·            Is this the over-the-rim proposal you were16·


· ·just discussing?17·


· · · · ··       A.· ·Yes.··This is the report by SPF water, who18·


· ·was our -- sort of a teammate of ours on this.··And19·


· ·they did the detailed engineering design work.20·


· · · · ··       Q.· ·So you were involved in the engineering21·


· ·report prepared by SPF?22·


· · · · ··       A.· ·I worked -- we worked closely with SPF in23·


· ·their preparation of this report, yes.24·


· · · · ··       MR. TJ BUDGE:··And, Justin, would you scroll25·
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· ·down to the next page.·1·


· · · · ··       MR. MAY:··Yeah, I guess my initial -- I'm happy·2·


· ·to scroll down, but are you offering this as an exhibit·3·


· ·in this case?·4·


· · · · ··       MR. TJ BUDGE:··Let me ask a few more questions.·5·


· · · · ··       Q.· ·Generally, Dr. Brendecke, is it your·6·


· ·opinion that an over-the-rim plan could be implemented·7·


· ·in the Rangen case similar to what was proposed for·8·


· ·Snake River Farm that this report pertains to?·9·


· · · · ··       A.· ·Yes.10·


· · · · ··       MR. TJ BUDGE:··I'll offer Exhibit 1053 into11·


· ·evidence.12·


· · · · ··       MR. MAY:··I would object.13·


· · · · ··       THE HEARING OFFICER:··Mr. May?14·


· · · · ··       MR. MAY:··I would object on the basis that,15·


· ·again, it's the report of another expert.··It was16·


· ·prepared in a different case for a different facility.17·


· · · · · · · ·            Might I ask a couple of questions in aid of18·


· ·objection?19·


· · · · ··       THE HEARING OFFICER:··Before you do, how long is20·


· ·the report?··I have one page.21·


· · · · ··       MR. TJ BUDGE:··Yeah, I apologize, Director.22·


· ·Some of these larger reports -- and the report itself23·


· ·is not particularly long, but there's a number of24·


· ·exhibits and diagrams.··They were provided25·
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· ·electronically, but not included in the binders.·1·


· · · · ··       MS. BRODY:··It's 46 pages.·2·


· · · · ··       MR. MAY:··46 pages.··I'm sorry.·3·


· · · · ··       THE HEARING OFFICER:··Including the exhibits or·4·


· ·the attachments?·5·


· · · · ··       MR. MAY:··That's the last page I show, yeah.·6·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. May, ask your·7·


· ·question.··Or did you have a question?·8·


· · · · ··       MR. MAY:··Yeah, I had a couple of questions, if·9·


· ·I could, in aid of an objection.10·


· · · · ··       THE HEARING OFFICER:··For whom?··For whom?11·


· · · · ··       MR. MAY:··What's that?12·


· · · · ··       THE HEARING OFFICER:··I think you asked -- you13·


· ·requested that you be able to ask questions in aid of14·


· ·objection.15·


· · · · ··       MR. MAY:··Yes.16·


· · · · ··       THE HEARING OFFICER:··You want to ask those17·


· ·questions of Mr. Brendecke?18·


· · · · ··       MR. MAY:··Yes, if I could.19·


· · · · ··       THE HEARING OFFICER:··Okay.20·


· ·21·


· · · · · · · · · ··                 VOIR DIRE EXAMINATION22·


· ·BY MR. MAY:23·


· · · · ··       Q.· ·Dr. Brendecke, does this report contain any24·


· ·information with regard to Rangen?25·
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· · · · ··       A.· ·I don't think so.·1·


· · · · ··       Q.· ·Okay.··Have you done any analysis with·2·


· ·regard to the engineering for an over-the-rim plan for·3·


· ·the Rangen facility?·4·


· · · · ··       A.· ·I've done some reconnaissance to determine·5·


· ·what wells might be available to provide the source for·6·


· ·such a plan.·7·


· · · · ··       Q.· ·Okay.··And beyond that, have you done any·8·


· ·kind of engineering or analysis?·9·


· · · · ··       A.· ·No.10·


· · · · ··       MR. MAY:··Director, I would object on the basis11·


· ·of foundation again.··It's another expert's report, and12·


· ·relevance to this matter.13·


· · · · ··       THE HEARING OFFICER:··Mr. Budge.14·


· · · · ··       MR. TJ BUDGE:··In the record is the Department's15·


· ·order approving this over-the-rim mitigation plan.16·


· ·That order includes a number of conditions upon the17·


· ·approval.··Understanding those conditions in some18·


· ·instances requires review of the over-the-rim plan that19·


· ·was submitted to the Department at that time.20·


· · · · · · · ·            And we certainly think the Director would21·


· ·be interested to know what type of protections will be22·


· ·included in a mitigation -- an over-the-rim plan for23·


· ·Rangen.··And the easiest way to explain those will be24·


· ·to cite to the protections that were implemented in25·
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· ·the -- proposed in the prior plan.·1·


· · · · ··       THE HEARING OFFICER:··Mr. Lemmon, any objection?·2·


· · · · ··       MR. LEMMON:··Yeah, I think I would object also.·3·


· · · · ··       THE HEARING OFFICER:··Well, my rulings may seem·4·


· ·to be inconsistent, but -- because this report is not·5·


· ·even related to the Rangen facility.··However,·6·


· ·Mr. Budge, I am somewhat interested and persuaded to·7·


· ·look at the level of detail in this particular report·8·


· ·and conditions that were imposed by the Director at the·9·


· ·time and, I suppose, compare the level of preparation10·


· ·for the Clear Springs matter, compared to the level of11·


· ·preparation here today.··So I'll allow it into12·


· ·evidence.13·


· · · · · · · ·            (Exhibit 1053 received.)14·


· · · · ··       MR. TJ BUDGE:··Justin, will you scroll down.15·


· · · · ··       MR. MAY:··1053?16·


· · · · ··       MR. TJ BUDGE:··Yes.··Page 2 of the report.··One17·


· ·more.··And then zoom in on the top map.18·


· · · · ··       MR. MAY:··Do you need the legend?19·


· · · · ··       MR. TJ BUDGE:··Include the legend, yeah.20·


· ·21·


· · · · · · · ··             CONTINUED DIRECT EXAMINATION22·


· ·BY MR. TJ BUDGE:23·


· · · · ··       Q.· ·Dr. Brendecke, we're looking at page 2 of24·


· ·the over-the-rim expert report submitted in the Snake25·


Page 508


· ·River Farm case.··And we've got highlighted on the·1·


· ·screen an image that has the AMEC logo.·2·


· · · · · · · ·            Is that a document, or at least an image,·3·


· ·that you or your staff prepared?·4·


· · · · ··       A.· ·Yes.·5·


· · · · ··       Q.· ·And could you explain what that depicts.·6·


· · · · ··       A.· ·It shows the wells that were initially·7·


· ·identified to be participating in the plan.··Those are·8·


· ·the yellow dots on the image.··They're numbered.·9·


· · · · · · · ·            There is some shading, some colored shading10·


· ·on the image.··That's the authorized place of use of11·


· ·those wells.12·


· · · · · · · ·            The pink lines show pipeline routes from13·


· ·the wells to the Snake River Farm facility.··You can14·


· ·see there are a couple of them shown.··This was sort of15·


· ·a preliminary alignment that we came up with early in16·


· ·the effort.17·


· · · · ··       Q.· ·Am I correct in understanding, then, that18·


· ·this was a conceptual or preliminary example of how an19·


· ·over-the-rim system might be implemented at Snake River20·


· ·Farms?21·


· · · · ··       A.· ·Yes.22·


· · · · ··       Q.· ·These weren't final engineering or23·


· ·construction plans?24·


· · · · ··       A.· ·No.25·
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· · · · ··       Q.· ·Justin, could you zoom into the picture·1·
· ·below that one, same page.··The whole thing, yeah.·2·
· · · · · · · ·            Is this any different than the prior image·3·
· ·we were looking at?··And for the record, we're looking·4·
· ·at the image on the bottom of page 2 of Exhibit 1053.·5·
· · · · ··       A.· ·It's different in that we landed on a·6·
· ·pipeline alignment, a preferred pipeline alignment.·7·
· ·And I think that there may be some minor realignments·8·
· ·of some pipes and one -- a well might have been·9·
· ·substituted for a different well.··I can't remember10·
· ·exactly.11·
· · · · ··       Q.· ·And if I look at the bottom, it says12·
· ·"Conceptual pipeline layouts."13·
· · · · · · · ·            Should I understand that to mean that this14·
· ·was not final design or engineering or construction15·
· ·plans?16·
· · · · ··       A.· ·No, you couldn't build it from this17·
· ·information.18·
· · · · ··       Q.· ·Have you reviewed the wells in the vicinity19·
· ·of Rangen to determine if there are also wells that20·
· ·could be interconnected to deliver water to Rangen?21·
· · · · ··       A.· ·Yes.22·
· · · · ··       Q.· ·Justin, will you please pull up23·
· ·Exhibit 1059.··Boy, this is difficult to read.24·
· · · · · · · ·            Dr. Brendecke, do you recognize that?··And25·
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· ·you can turn to that in your exhibit binder if that's·1·


· ·easier.·2·


· · · · ··       A.· ·What was the number again?·3·


· · · · ··       Q.· ·1059.··Dr. Brendecke, this is a table of·4·


· ·information.··And the columns are labeled with water·5·


· ·rights, priority dates, owner, et cetera.·6·


· · · · · · · ·            Is this a table that you or your staff·7·


· ·created?·8·


· · · · ··       A.· ·Yes.·9·


· · · · ··       Q.· ·And what does this table show?10·


· · · · ··       A.· ·This is information on each of the wells11·


· ·that we identified as potentially within reach of an12·


· ·over-the-rim project.··I mean there -- we arbitrarily13·


· ·drew a 2-mile line around Rangen.14·


· · · · ··       Q.· ·So this is a summary of groundwater wells15·


· ·within 2 miles of Rangen?16·


· · · · ··       A.· ·Yes, irrigation wells.17·


· · · · ··       Q.· ·And this was created using water right data18·


· ·from the Department of Water Resources?19·


· · · · ··       A.· ·Yes.20·


· · · · ··       MR. TJ BUDGE:··Offer Exhibit 1059.21·


· · · · ··       MR. MAY:··No objection.22·


· · · · ··       THE HEARING OFFICER:··Mr. May?23·


· · · · ··       MR. MAY:··No objection.24·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon?··No25·
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· ·objection, Mr. Lemmon?·1·


· · · · ··       MR. LEMMON:··No objection.·2·


· · · · ··       THE HEARING OFFICER:··Okay.··Document marked as·3·


· ·Exhibit 1059 is received into evidence.·4·


· · · · · · · ·            (Exhibit 1059 received.)·5·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··And looking at the·6·


· ·wells in the vicinity of Rangen, Dr. Brendecke, did you·7·


· ·determine that an over-the-rim -- that wells could be·8·


· ·interconnected in a way to deliver water over the rim,·9·


· ·as you had done previously in the Clear Springs case?10·


· · · · ··       A.· ·It certainly appears that there is.11·


· · · · ··       Q.· ·And explain why you think there's12·


· ·sufficient water.13·


· · · · ··       A.· ·If we look at the limitations on these14·


· ·permits, taking into account any combined limits, they15·


· ·allow a total volume of 8,008 acre-feet per year of16·


· ·use.··That's at the bottom of the second-to-the-last17·


· ·column.··The total mitigation requirement at Rangen is18·


· ·a little under 7,000 acre-feet a year.19·


· · · · ··       Q.· ·Justin, could you zoom in on the bottom as20·


· ·the totals, just all the way across the bottom.21·


· · · · · · · ·            Okay.··You mentioned that these water22·


· ·rights within 2 miles of Rangen collectively allow the23·


· ·diversion of 8,000 acre-feet.24·


· · · · · · · ·            And did I understand your testimony25·


Page 512


· ·correctly that if you were to take the 9.1 cubic foot·1·


· ·per second mitigation obligation at Rangen and spread·2·


· ·that across the course of a year that it would require·3·


· ·the delivery of something under 7,000 acre-feet?·4·


· · · · ··       A.· ·Yes, a little bit under 7,000.·5·


· · · · ··       Q.· ·Okay.··Why don't you turn one exhibit·6·


· ·forward to Exhibit 1059 -- or 1058.··Excuse me.·7·


· · · · · · · ·            And did I offer 1059?··I think so.··Yeah.·8·


· · · · ··       MR. RANDY BUDGE:··Yeah.·9·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··1058.··You'll see this10·


· ·is an image labeled "Point of diversion map," and also11·


· ·has the AMEC logo on it.12·


· · · · · · · ·            Is this a map that you or your staff13·


· ·created, Dr. Brendecke?14·


· · · · ··       A.· ·Yes.15·


· · · · ··       Q.· ·And what does this map show?16·


· · · · ··       A.· ·It's an aerial image of the Rangen area.17·


· ·The Rangen -- the Curren Tunnel is shown in the center18·


· ·of the circle as a red star.··Black squares are nearby19·


· ·wells.··The green circle is -- basically has a radius20·


· ·of 2 miles.··Some of the black squares representing21·


· ·wells also have a yellow dot in them.··And that just22·


· ·denotes that that particular well has a priority senior23·


· ·to July 13th, 1962.24·


· · · · ··       Q.· ·Okay.··So am I correct in understanding25·
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· ·that the map depicts the point of diversion of the·1·
· ·groundwater rights listed in Exhibit 1059?·2·
· · · · ··       A.· ·Yes.·3·
· · · · ··       Q.· ·And based on your review of these·4·
· ·groundwater rights within 2 miles, is it your opinion·5·
· ·that wells could be interconnected in a manner to·6·
· ·deliver water to Rangen over the rim sufficient to meet·7·
· ·its mitigation obligation?·8·
· · · · ··       A.· ·Yes.·9·
· · · · ··       Q.· ·And your prior testimony concerning the10·
· ·productivity of the aquifer around Rangen that you11·
· ·offered in regards to our horizontal tunnel discussion,12·
· ·I assume that same testimony would apply to the13·
· ·availability of groundwater to serve Rangen from a14·
· ·combination of these wells?15·
· · · · ··       A.· ·Yes.16·
· · · · ··       Q.· ·I want to talk about other protective17·
· ·measures that were proposed in the Snake River Farm18·
· ·case that could also be proposed here to provide a19·
· ·reliable supply of water to Rangen.··And I think the20·
· ·easiest way to do that would be to review the21·
· ·protections outlined in the prior engineering work.··So22·
· ·if you'll turn with me again back to Exhibit 1053.23·
· · · · · · · ·            And scroll down to page 9.24·
· · · · · · · ·            Garrick, do your records reflect25·
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· ·Exhibit 1058 being in evidence?·1·


· · · · ··       MR. BAXTER:··No, not 1058.·2·


· · · · ··       MR. TJ BUDGE:··I would offer Exhibit 1058, which·3·


· ·is the map we reviewed just a moment ago, points of·4·


· ·diversion within 2 miles of Rangen.·5·


· · · · ··       THE HEARING OFFICER:··Mr. May?·6·


· · · · ··       MR. MAY:··No objection.·7·


· · · · ··       THE HEARING OFFICER:··Mr. Lemmon?·8·


· · · · ··       MR. LEMMON:··No.·9·


· · · · ··       THE HEARING OFFICER:··The document marked as10·


· ·Exhibit 1058 is received into evidence.11·


· · · · · · · ·            (Exhibit 1058 received.)12·


· · · · ··       MR. TJ BUDGE:··Could you zoom in on the two13·


· ·paragraphs below, heading No. 2.5.14·


· · · · ··       MR. MAY:··Right here?15·


· · · · ··       MR. TJ BUDGE:··Yeah.16·


· · · · ··       Q.· ·Dr. Brendecke, we have on the screen17·


· ·projected a portion of page 9 in Exhibit 1053.··And18·


· ·we're looking at paragraph No. 2.5, which refers to19·


· ·pipeline protection.··And it states that the pipeline20·


· ·proposed in that case would be protected with a rate of21·


· ·flow control valve with back pressure, pressure relief22·


· ·valve, and air vents.23·


· · · · · · · ·            Could you explain the purpose of those24·


· ·protections that were proposed in that case.25·
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· · · · ··       A.· ·Well, they stem primarily from the fact·1·
· ·that the water was going to be pumped from the ground·2·
· ·up to the top of the rim and then down some elevation·3·
· ·difference to Rangen.··So there's substantial changes·4·
· ·in pressure conditions along the pipeline.·5·
· · · · · · · ·            We want to prevent an airlock from·6·
· ·occurring, so we need air vents.··We need pressure·7·
· ·relief valves because heads at the bottom end of the·8·
· ·pipeline could get fairly high.··And we need back·9·
· ·pressure sustaining valve to make sure that the10·
· ·pipeline doesn't -- doesn't empty if we're switching11·
· ·between one well and another.12·
· · · · ··       Q.· ·So you've testified that an over-the-rim13·
· ·plan would work for Rangen.14·
· · · · · · · ·            Would you anticipate that these same types15·
· ·of protections would be included in construction16·
· ·designs for an over-the-rim system at Rangen?17·
· · · · ··       A.· ·Yes.18·
· · · · ··       Q.· ·There's nothing, to your knowledge, that19·
· ·would prevent these types of measures from being20·
· ·implemented?21·
· · · · ··       A.· ·Not that I can think of.22·
· · · · ··       Q.· ·Justin, can you scroll down to page 14.23·
· · · · · · · ·            Dr. Brendecke, you can turn to page 14 or24·
· ·view the screen.25·
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· · · · ··       A.· ·I just have the first page.·1·


· · · · ··       Q.· ·Okay.··This section of the report,·2·


· ·Dr. Brendecke, talks about winterization of the system·3·


· ·and draining of wells to provide climate protection.·4·


· · · · · · · ·            Do you recall evaluating this or reviewing·5·


· ·this previously?·6·


· · · · ··       A.· ·Yes.·7·


· · · · ··       Q.· ·And what are the protections that were·8·


· ·discussed here?·9·


· · · · ··       A.· ·Well, the plan didn't use all the wells10·


· ·continuously.··And so at some times of the year11·


· ·portions of the system would remain idle, and you have12·


· ·to protect them from freezing.13·


· · · · ··       Q.· ·Is there any reason these same protections14·


· ·could not be included in an over-the-rim system15·


· ·designed for Rangen?16·


· · · · ··       A.· ·No.17·


· · · · ··       Q.· ·Justin, would you please turn to18·


· ·Exhibit 1054 and scroll down to the summary on page 2.19·


· · · · · · · ·            Dr. Brendecke, you can turn to Exhibit 105420·


· ·in your binder.··We've got all of the pages there.21·


· ·This is a labeled "Rebuttal report of Terry Scanlan"22·


· ·prepared by IGWA in that same case.··It was identified23·


· ·as Exhibit 2025.24·


· · · · · · · ·            Is this also one of the documents you25·
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· ·reviewed in preparing your opinion as to the·1·


· ·feasibility of an over-the-rim system at Rangen?·2·


· · · · ··       A.· ·Yes.··I think you misspoke slightly.··This·3·


· ·was prepared on behalf of IGWA, not by IGWA.·4·


· · · · ··       Q.· ·Thank you.··Yes.·5·


· · · · ··       A.· ·Yes, it is one that I also reviewed.·6·


· · · · ··       MR. TJ BUDGE:··I'd like to discuss with you some·7·


· ·of the protected measures outlined in this report as·8·


· ·well.··And I suppose to do that Rangen's going to ask·9·


· ·that I admit this into evidence.10·


· · · · · · · ·            So I would offer Exhibit 1054 into11·


· ·evidence.12·


· · · · ··       MR. MAY:··And I would -- this is a rebuttal13·


· ·report.··I object on the same basis that I've objected14·


· ·to these reports coming in.··If Dr. Brendecke has an15·


· ·opinion, he can express it.··But this is a rebuttal16·


· ·report about a different system that was submitted in a17·


· ·different case by a different person.18·


· · · · ··       THE HEARING OFFICER:··Mr. Lemmon, any19·


· ·objections?20·


· · · · ··       MR. LEMMON:··I would also object.21·


· · · · ··       THE HEARING OFFICER:··Okay.··Well, again, this22·


· ·is related to another matter.··But nonetheless, it23·


· ·shows a -- I'm not sure, Mr. Budge, whether this helps24·


· ·you or hinders you.··It shows a level of preparation25·
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· ·for a plan that, in my recollection, was approved by·1·
· ·the Director and sets out significant detail regarding·2·
· ·that plan.··And so as much as anything it would be used·3·
· ·for comparative purposes.·4·
· · · · ··       MR. TJ BUDGE:··Understood.·5·
· · · · ··       THE HEARING OFFICER:··So it's received into·6·
· ·evidence.·7·
· · · · · · · ·            (Exhibit 1054 received.)·8·
· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, do you·9·
· ·have that report before you?10·
· · · · ··       A.· ·Yes.11·
· · · · ··       Q.· ·And if you'd turn to page 2, I just want to12·
· ·review the summary.··There's additional explanation in13·
· ·the report.··But I want to again review some of the14·
· ·protective measures that were identified there that15·
· ·could be implemented here as well.··In the first16·
· ·paragraph it talks about the plan being constructed17·
· ·with biosecure -- to be biosecure and sufficiently18·
· ·reliable.19·
· · · · · · · ·            Do you know what it means to be biosecure?20·
· · · · ··       A.· ·I believe it means to be protected from21·
· ·contamination.22·
· · · · ··       Q.· ·And do you recall what measures were taken23·
· ·into account to ensure that facility was biosecure?24·
· · · · ··       A.· ·Well, part of it was using materials that25·
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· ·didn't promote biofilm growth.··I think there were·1·


· ·locks on all of the pump houses at the wellheads.··And·2·


· ·there was a buried pipeline into the Snake River Farm·3·


· ·facility.·4·


· · · · ··       Q.· ·And those same types of materials could be·5·


· ·utilized in an over-the-rim plan for Rangen?·6·


· · · · ··       A.· ·I don't see why not.·7·


· · · · ··       Q.· ·Further down on this summary there's a·8·


· ·heading that says, "The water quality from the wells·9·


· ·will be of similar or better quality than the water10·


· ·currently used by Snake River Farm."11·


· · · · · · · ·            Do you have an opinion as to whether the12·


· ·water quality that would be pumped to Rangen would be13·


· ·of similar quality to water that naturally discharges14·


· ·from the tunnel?15·


· · · · ··       MR. MAY:··Objection.··Lack of foundation.16·


· · · · ··       THE HEARING OFFICER:··I'll let Dr. Brendecke17·


· ·opine.18·


· · · · ··       MR. MAY:··Might I ask a couple of questions in19·


· ·aid of an objection?20·


· · · · ··       THE HEARING OFFICER:··Yes.21·


· ·22·


· · · · · · · · · ··                 VOIR DIRE EXAMINATION23·


· ·BY MR. MAY:24·


· · · · ··       Q.· ·Dr. Brendecke, as part of your plan that25·
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· ·was put together in the Clear Springs case, did you do·1·
· ·testing of various wells?·2·
· · · · ··       A.· ·We relied on DEQ records of water-quality·3·
· ·tests in those wells.·4·
· · · · ··       Q.· ·And you reviewed those records?·5·
· · · · ··       A.· ·Yes.·6·
· · · · ··       Q.· ·Do you recall whether all of the wells that·7·
· ·you were looking at had sufficient quality to be used·8·
· ·for a fish facility?·9·
· · · · ··       A.· ·I believe they all did.··There were a10·
· ·couple that had seasonally elevated levels of nitrate,11·
· ·but the blend together was -- actually had less nitrate12·
· ·than the spring feeding the Snake River Farm Hatchery.13·
· · · · ··       Q.· ·And that was a concern that needed to be14·
· ·addressed by specific examination of some records?15·
· · · · ··       A.· ·Yes.··As I said, we used the DEQ records16·
· ·for the wells, and Snake River Farm had obviously had17·
· ·water-quality data for their hatchery.18·
· · · · ··       Q.· ·We have a list of wells that's been shown19·
· ·here as Exhibit 1059.20·
· · · · · · · ·            Have you made any similar analysis with21·
· ·regard to these wells in Table 1059?22·
· · · · ··       A.· ·I have not looked at the water-quality23·
· ·records for these wells.24·
· · · · ··       Q.· ·Have you looked at any water-quality25·
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· ·records for any wells around Rangen?·1·


· · · · ··       A.· ·No, I haven't.·2·


· · · · · · · ·            Around Rangen, did you say?·3·


· · · · ··       Q.· ·Yeah.·4·


· · · · ··       A.· ·No, I haven't.·5·


· · · · ··       MR. MAY:··Objection, Director.··Lack of·6·


· ·foundation.·7·


· · · · ··       THE HEARING OFFICER:··Overruled.··I'll allow·8·


· ·Dr. Brendecke to offer a general opinion about the·9·


· ·water quality.10·


· ·11·


· · · · · · · ··             CONTINUED DIRECT EXAMINATION12·


· ·BY MR. TJ BUDGE:13·


· · · · ··       Q.· ·Dr. Brendecke, to your knowledge, is water14·


· ·that would be pumped over the rim to Rangen coming from15·


· ·the same aquifer as water that discharges from the16·


· ·Curren Tunnel?17·


· · · · ··       A.· ·Yes.··It's all coming from the ESPA.18·


· · · · ··       Q.· ·Do you have any reason to believe that19·


· ·water pumped over the rim would be less suitable in20·


· ·terms of temperature or quality than water that21·


· ·naturally discharges from the Curren Tunnel?22·


· · · · ··       MR. MAY:··I would object on the same basis,23·


· ·Director.24·


· · · · ··       THE HEARING OFFICER:··Overruled.25·
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· · · · ··       THE WITNESS:··Well, the wells are in an area·1·
· ·that's upgradient from the tunnel.··So it would·2·
· ·certainly seem logical that the water that comes out·3·
· ·the tunnel is the same basic water that is serving·4·
· ·these wells.·5·
· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Could you turn, please,·6·
· ·to Exhibit 1020 in the record, Dr. Brendecke.··You'll·7·
· ·see that's labeled "Final order concerning the·8·
· ·over-the-rim plan."·9·
· · · · · · · ·            Have you read this document before?10·
· · · · ··       A.· ·Yes.11·
· · · · ··       Q.· ·And do you recognize this as the order12·
· ·issued by the Director in response to the over-the-rim13·
· ·plan submitted for Snake River Farm?14·
· · · · ··       A.· ·Yes.15·
· · · · ··       Q.· ·Will you please turn to page 6 of that16·
· ·order.··You'll see this begins the conclusions of law17·
· ·section of order.··And I want to direct your attention18·
· ·to paragraph No. 5 or conclusion No. 5.··In the first19·
· ·sentence, "The Director concurs with the Hearing20·
· ·Officer's conclusion that the over-the-rim plan meets21·
· ·the necessary standards of temperature, reliability,22·
· ·water quality, and biosecurity."23·
· · · · · · · ·            Is it your opinion, Dr. Brendecke, that an24·
· ·over-the-rim plan can be constructed and implemented25·
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· ·for Rangen that also meets necessary standards for·1·
· ·temperature, reliability, water quality, and·2·
· ·biosecurity?·3·
· · · · ··       MR. MAY:··Object again on the basis of·4·
· ·foundation.·5·
· · · · ··       THE HEARING OFFICER:··Overruled.·6·
· · · · ··       THE WITNESS:··I don't have any reason to think·7·
· ·that it couldn't.·8·
· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Paragraph 6 there the·9·
· ·Director finds that delivering water over the rim is a10·
· ·suitable or reasonable form of providing mitigation.11·
· · · · · · · ·            In your opinion, is providing water to12·
· ·Rangen over the rim a reasonable or suitable form of13·
· ·delivering water directly to Rangen's facility?14·
· · · · ··       MR. MAY:··Objection.··Lack of foundation.15·
· · · · ··       THE HEARING OFFICER:··Overruled.16·
· · · · ··       THE WITNESS:··Well, the water is clearly17·
· ·available in the aquifer above Rangen, and it seems18·
· ·like a reasonable approach to do mitigation.19·
· · · · ··       Q.· ·(BY MR. TJ BUDGE):··You can turn the page20·
· ·to page 7.··And we'll direct your attention to21·
· ·paragraph 9.22·
· · · · · · · ·            Earlier when we were looking at the layouts23·
· ·that were proposed in the Snake River Farm, we looked24·
· ·at an image that identified the layout as conceptual.25·
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· · · · · · · ·            Do you remember that?·1·


· · · · ··       A.· ·Yes.·2·


· · · · ··       Q.· ·And is it your understanding that the·3·


· ·information provided in the report submitted to the·4·


· ·Department at that time were not final engineering or·5·


· ·construction plans, but were to conceptually describe·6·


· ·how an over-the-rim system would work at Snake River·7·


· ·Farms?·8·


· · · · ··       A.· ·Yes.·9·


· · · · ··       Q.· ·And if you see paragraph 9, conclusion of10·


· ·law 9, the Director made as a condition of approval the11·


· ·Groundwater District submitting a plan to Clear Springs12·


· ·that allows them to fully evaluate the proposal.13·


· · · · · · · ·            If the Director approves an over-the-rim14·


· ·plan conceptually in this case, do you have the15·


· ·expertise and experience to prepare an over-the-rim16·


· ·plan that could be provided to Rangen for full17·


· ·evaluation?18·


· · · · ··       A.· ·I believe within my company I do, yes.19·


· · · · ··       Q.· ·Do you have a sense of the time that would20·


· ·be required to create that type of plan?21·


· · · · ··       A.· ·Well, I haven't asked about people's22·


· ·availability, but I would think it would take at least23·


· ·six months.24·


· · · · ··       Q.· ·Thank you for that, Dr. Brendecke.25·
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· · · · · · · ·            Let's move on to the final mitigation·1·


· ·proposal, which is a pump-back plan.·2·


· · · · · · · ·            Have you evaluated the feasibility of·3·


· ·pumping water back, which if you read the mitigation·4·


· ·plan, it essentially refers to recirculating some water·5·


· ·within the Rangen facility?·6·


· · · · ··       A.· ·Pardon me.··Would you repeat the question?·7·


· · · · ··       Q.· ·Yeah.··The final mitigation alternative·8·


· ·included in IGWA's mitigation plan is labeled "Direct·9·


· ·pump-back."··And it reads that "IGWA will pay the cost10·


· ·to engineer, construct, and operate a direct pump-back11·


· ·and aeration system within the Rangen facility to12·


· ·secure sufficient flows to meet mitigation obligations13·


· ·to the extent of any shortfall."14·


· · · · · · · ·            Have you evaluated the feasibility of doing15·


· ·a pump-back proposal?16·


· · · · ··       A.· ·I've not done any detailed evaluation.17·


· ·I've just ascertained that there's sufficient water at18·


· ·the bottom end of the system to meet the mitigation19·


· ·obligation if it was returned to the top.20·


· · · · ··       Q.· ·From an engineering standpoint, how21·


· ·difficult would it be to design a pump-back system to22·


· ·pump water from the bottom to the top of Rangen's23·


· ·facility?24·


· · · · ··       A.· ·I don't think it would be difficult.25·







Rangen Mitigation Hearing - Vol. II 3/18/2014


Page 65 (Pages 526-529)


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611


Page 526


· · · · ··       Q.· ·And with such a system, could you implement·1·


· ·similar protections that may have been needed for an·2·


· ·over-the-rim system like pressure relief valves,·3·


· ·biosecurity, backup power, and the like?·4·


· · · · ··       MR. MAY:··Objection.··Lack of foundation.·5·


· · · · ··       THE HEARING OFFICER:··Overruled.·6·


· · · · ··       THE WITNESS:··Yes, you could do all those·7·


· ·things.·8·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Do you have an opinion·9·


· ·as to the amount of credit available -- excuse me.··Do10·


· ·you have an opinion as to the amount of water that11·


· ·could be available to Rangen by recirculating water12·


· ·through its system?13·


· · · · ··       MR. MAY:··Objection.··Lack of foundation.14·


· · · · ··       THE HEARING OFFICER:··Overruled.15·


· · · · ··       THE WITNESS:··Well, we talked a little earlier16·


· ·about flows in Billingsley Creek below the CTR where17·


· ·the -- yeah, the CTR raceways.··And it appears to me18·


· ·that there is almost always 9 cfs of water at that19·


· ·point, which would be enough.20·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Have you reviewed any21·


· ·aquaculture data to determine whether there may be22·


· ·special requirements to meet fish needs when23·


· ·recirculating water?24·


· · · · ··       A.· ·Not -- I haven't done anything myself.··But25·
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· ·I recall testimony from the earlier case that there are·1·


· ·dissolved oxygen requirements and the like to be met.·2·


· · · · ··       Q.· ·And those could be implemented as part of a·3·


· ·recirculation system?·4·


· · · · ··       MR. MAY:··Objection.··Lack of foundation.·5·


· · · · ··       THE HEARING OFFICER:··Sustained.··Dr. Brendecke·6·


· ·has not been recognized as an expert in fish·7·


· ·propagation.·8·


· · · · ··       MR. TJ BUDGE:··Yeah.·9·


· · · · ··       Q.· ·Dr. Brendecke, have you ever designed10·


· ·systems that involved aeration devices?11·


· · · · ··       A.· ·Wastewater treatment systems that involved12·


· ·aeration.13·


· · · · ··       Q.· ·Could an aeration device --14·


· · · · ··       A.· ·It's been a long time, I might add.15·


· · · · ··       Q.· ·Could an aeration device be included in the16·


· ·design and construction of a recirculation system?17·


· · · · ··       MR. MAY:··Objection.··Lack of foundation.18·


· · · · ··       THE HEARING OFFICER:··Well, I'll allow the19·


· ·answer to that question.··Overruled.20·


· · · · ··       THE WITNESS:··Yes, I believe it could.21·


· · · · ··       MR. TJ BUDGE:··Okay.··I don't have any further22·


· ·questions.··Thank you.23·


· · · · ··       THE HEARING OFFICER:··Okay.··Shall we try to get24·


· ·all the way through cross-examination tonight?25·
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· · · · ··       MR. MAY:··I have a feeling it might take me more·1·


· ·than five minutes.·2·


· · · · ··       THE HEARING OFFICER:··Tomorrow morning?·3·


· · · · ··       MR. MAY:··Yeah.··Sure.·4·


· · · · ··       THE HEARING OFFICER:··I have until noon·5·


· ·tomorrow.·6·


· · · · ··       MR. MAY:··Okay.··I'm not sure what to do about·7·


· ·that.··I'm hoping that I can be fairly efficient with·8·


· ·Dr. Brendecke, but I'll have to be as efficient as I·9·


· ·can.··My understanding is we have Dr. Brendecke, we10·


· ·have Dr. Brockway.11·


· · · · · · · ·            And you have -- who were you planning on12·


· ·calling other than that?13·


· · · · ··       MR. TJ BUDGE:··Wayne Courtney.14·


· · · · ··       MR. MAY:··Okay.··So maybe three tomorrow.15·


· · · · ··       THE HEARING OFFICER:··Do you want to start at16·


· ·8:00?17·


· · · · ··       MR. MAY:··We'll do what we can.··8:00 would be18·


· ·great.19·


· · · · ··       THE HEARING OFFICER:··Do you want to start at20·


· ·8:00 and try to get done?21·


· · · · ··       MR. RANDY BUDGE:··I don't think we'll have any22·


· ·trouble being done tomorrow.23·


· · · · ··       THE HEARING OFFICER:··Pardon me?24·


· · · · ··       MR. RANDY BUDGE:··I don't anticipate we'll have25·
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· ·trouble being done tomorrow.··We only have two·1·


· ·witnesses tomorrow, their cross on Brendecke.·2·


· · · · · · · ·            I don't know how long you expect that to·3·


· ·be.·4·


· · · · ··       MR. MAY:··Like I said, I'll try and be·5·


· ·efficient, but you never know.·6·


· · · · ··       THE HEARING OFFICER:··So what do we have?··Cross·7·


· ·of Dr. Brendecke, and then will you guys rest at that·8·


· ·point?·9·


· · · · ··       MR. RANDY BUDGE:··We only have one other10·


· ·witness.11·


· · · · ··       THE HEARING OFFICER:··Okay.··So you have one --12·


· · · · ··       MR. RANDY BUDGE:··They have one witness.13·


· · · · ··       THE HEARING OFFICER:··You have one additional14·


· ·witness on direct?15·


· · · · ··       MR. HAEMMERLE:··You're going to call Wayne16·


· ·Courtney?17·


· · · · ··       MR. RANDY BUDGE:··Correct.18·


· · · · ··       THE HEARING OFFICER:··Oh, okay.··As an adverse19·


· ·witness, then?20·


· · · · ··       MR. RANDY BUDGE:··Correct.21·


· · · · ··       THE HEARING OFFICER:··And then in the direct22·


· ·testimony for Rangen, one witness?23·


· · · · ··       MR. HAEMMERLE:··Brockway.24·


· · · · ··       THE HEARING OFFICER:··Dr. Brockway.25·
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· · · · · · · ·            Let's start at 8:00.··Let's see if we can·1·
· ·finish.··Okay.··See you tomorrow.·2·
· · · · · · · ·            (Hearing adjourned at 4:54 p.m.)·3·
· · · · · · · · · · · · · ··                         -oOo-·4·
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· · · · · · · · · ·                REPORTER'S CERTIFICATE·1·


· · · · ··       I, JEFF LaMAR, CSR No. 640, Certified Shorthand·2·


· ·Reporter, certify:·3·


· · · · ··       That the foregoing proceedings were taken before·4·


· ·me at the time and place therein set forth, at which·5·


· ·time the witness was put under oath by me.·6·


· · · · ··       That the testimony and all objections made were·7·


· ·recorded stenographically by me and transcribed by me·8·


· ·or under my direction.·9·


· · · · ··       That the foregoing is a true and correct record10·


· ·of all testimony given, to the best of my ability.11·


· · · · ··       I further certify that I am not a relative or12·


· ·employee of any attorney or party, nor am I financially13·


· ·interested in the action.14·


· · · · ··       IN WITNESS WHEREOF, I set my hand and seal this15·


· ·27th day of March, 2014.16·


· ·17·


· ·18·


· ·19·


· ·20·


· · · · · · · · · · · · ·                      ____________________________21·


· · · · · · · · · · · · ·                      JEFF LaMAR, CSR NO. 64022·


· · · · · · · · · · · · ·                      Notary Public23·


· · · · · · · · · · · · ·                      Eagle, Idaho 8361624·


· ·My commission expires December 30, 201725·
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· · · ··       THE HEARING OFFICER:··We're back on the record.·1·


·It's about 8:40 in the morning.··And today is -- mercy.·2·


· · · · · · ·            What is today?·3·


· · · ··       MR. BAXTER:··18th.·4·


· · · ··       THE HEARING OFFICER:··Today is March 18th, 2014.·5·


·I lose track.··This is a continuation of the hearing·6·


·for mitigation plan for the Rangen call.·7·


· · · · · · ·            And we have just finished with one of your·8·


·witnesses, Mr. Budge.·9·


· · · · · · ·            Next witness?10·


· · · ··       MR. TJ BUDGE:··That's correct.··Our next witness11·


·is Jennifer Sukow.12·


· · · ··       THE HEARING OFFICER:··Okay.··Ms. Sukow, if13·


·you'll come forward, please.14·


· · · ··       MR. BAXTER:··Director?15·


· · · ··       THE HEARING OFFICER:··Yes.16·


· · · ··       MR. BAXTER:··If I might ask, I think we left17·


·yesterday asking about the deposition of --18·


· · · ··       MR. HAEMMERLE:··Oh, yeah, we should finish that19·


·one up.20·


· · · ··       THE HEARING OFFICER:··Okay.21·


· · · ··       MS. SUKOW:··Should I --22·


· · · ··       THE HEARING OFFICER:··Wherever you feel23·


·comfortable.··I know where you migrate to.··You can sit24·


·in the gallery if you want or whatever.25·
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· · · ··       MS. SUKOW:··Okay.·1·


· · · ··       MR. TJ BUDGE:··We discussed just making an·2·


·exhibit of that this morning, and we've made that·3·


·stipulation.··The one caveat is Travis Thompson did·4·


·e-mail a change page Sunday, I believe.··And so we·5·


·don't have that with us today, but we can provide that·6·


·later and attach it to Mr. Hansten's deposition.··But·7·


·the stipulation is that Mr. Hansten's deposition will·8·


·be submitted in lieu of his live testimony.·9·


· · · ··       MR. HAEMMERLE:··And we should have that marked10·


·as an exhibit right now, and just get that marked, in,11·


·and done.12·


· · · · · · ·            Director, in addition to that, the exhibits13·


·that go along with Mr. Hansten's deposition are Rangen14·


·Exhibits 2023 through 2030.15·


· · · ··       MR. TJ BUDGE:··Is that all of the exhibits that16·


·were at his deposition?17·


· · · ··       MR. MAY:··Yeah.18·


· · · ··       MR. TJ BUDGE:··Okay.19·


· · · ··       MR. MAY:··And if I might add that that20·


·corresponds to Exhibits 23 through Exhibits 30 that are21·


·referenced in the deposition itself.22·


· · · ··       MR. TJ BUDGE:··Okay.··Let's assign the next23·


·number on your exhibit list to his transcript.24·


· · · ··       MR. MAY:··2076.25·
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· · · ··       MR. TJ BUDGE:··So that deposition transcript·1·


·will be assigned Exhibit No. 2076.·2·


· · · · · · ·            (Exhibit 2076 marked.)·3·


· · · ··       MR. BAXTER:··Director, if I might.·4·


· · · ··       THE HEARING OFFICER:··Sure.··Garrick has a·5·


·question about the deposition or the exhibit.·6·


· · · ··       MR. BAXTER:··I'm still a little unclear.··So it·7·


·was Exhibits 20 and then 23 through 30 to the·8·


·deposition is now Exhibit 2076?·9·


· · · ··       MR. HAEMMERLE:··No.··2076 is going to be the10·


·deposition itself.··And I think Jeff has published that11·


·deposition, marked it.··The exhibits that correspond12·


·with the deposition are Rangen -- current Rangen13·


·Exhibits 2023 through 2030.14·


· · · ··       MR. BAXTER:··Oh, so 2023 through 2030?15·


· · · ··       MR. HAEMMERLE:··2030, yeah.16·


· · · ··       MR. BAXTER:··Okay.··Thank you.17·


· · · ··       MR. MAY:··And the significance of 23 through 3018·


·is that they were Deposition Exhibits 23 through 30,19·


·and so in the deposition that's how they're referenced.20·


· · · ··       MR. BAXTER:··I'm understanding that.··Thank you.21·


· · · · · · ·            (Exhibits 2023, 2025, 2026, 2029, 2030, and22·


· · · ··       2076 received.)23·


· · · ··       THE HEARING OFFICER:··We don't anticipate any24·


·elaboration or any reading of the deposition into the25·
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·record, based on the discussions of the parties?·1·


· · · · · · ·            Mr. Haemmerle?·2·


· · · ··       MR. HAEMMERLE:··No, I elaborated on opening, so·3·


·I'll leave it at that.·4·


· · · ··       THE HEARING OFFICER:··Okay.··Very good.·5·


· · · · · · ·            Any other preliminary matters?·6·


· · · · · · ·            Thank you.·7·


· · · · · · ·            Now, Ms. Sukow.··Raise your right hand,·8·


·please.·9·


·10·


· · · · · · · · · · ·                    JENNIFER SUKOW,11·


·having been called as a witness by IGWA and duly sworn12·


·to tell the truth relating to said cause, testified as13·


·follows:14·


·15·


· · · ··       THE HEARING OFFICER:··Thank you.··Please be16·


·seated.17·


· · · · · · ·            Mr. Budge.18·


·19·


· · · · · · · · · ·                  DIRECT EXAMINATION20·


·BY MR. TJ BUDGE:21·


· · · ··       Q.· ·Thank you, Ms. Sukow, for being here today.22·


·I imagine there are maybe other tasks you would prefer23·


·to be undertaking.··So we appreciate it.24·


· · · · · · ·            Can you please state your name and spell25·
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·your last name for the record.·1·


· · · ··       A.· ·Jennifer Sukow, S-u-k-o-w.·2·


· · · ··       Q.· ·And what's your position with the·3·


·Department of Water Resources?·4·


· · · ··       A.· ·I am a Technical Engineer II.·5·


· · · ··       Q.· ·Okay.··And part of that involves·6·


·groundwater modeling with the Eastern Snake Plan·7·


·Aquifer model?·8·


· · · ··       A.· ·Yes.·9·


· · · ··       Q.· ·All right.··Are you familiar with the10·


·mitigation plan that IGWA has submitted in this case?11·


· · · ··       A.· ·Yes.12·


· · · ··       Q.· ·If you'll look in the binder of exhibits in13·


·front of you and find tab 1000 and open that, you'll14·


·see a copy of that mitigation plan.15·


· · · ··       A.· ·The third book over here.··Okay.16·


· · · ··       Q.· ·Please turn to the second page.··You'll see17·


·there the first section of the first mitigation18·


·proposal that IGWA is seeking is a request for credit19·


·for certain mitigation activities, and it refers to20·


·conversions, voluntary dry-ups, and groundwater21·


·recharge.22·


· · · · · · ·            We understood from the testimony yesterday23·


·that you are the person who has operated the Eastern24·


·Snake Plain Aquifer model, or what I may refer to as25·
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·ESPAM, to calculate the magnitude of those credits; is·1·


·that right?·2·


· · · ··       A.· ·I calculated the benefit to Curren Tunnel·3·


·predicted by the model and the linear regression for·4·


·the 2011 through 2013 activities.·5·


· · · ··       Q.· ·Okay.··Great.··I'll talk to you about those·6·


·a little bit later.··I want to just preliminarily·7·


·explain my understanding of the process of getting some·8·


·of that data from the field to your desk and make sure·9·


·that my understanding, based on prior testimony, is10·


·consistent with your understanding of how that11·


·information gets to you.12·


· · · · · · ·            Yesterday Lynn Carlquist testified that13·


·they provide some of the conversion and recharge data14·


·to Water District 130.··And then Cindy Yenter testified15·


·that she takes that information, along with some16·


·information from canal companies regarding conversion17·


·deliveries, and matches that up with parcels of land on18·


·which that water is delivered, and then creates a19·


·spreadsheet that comes up with a -- what she referred20·


·to as a credit and explained that that was kind of a21·


·groundwater savings calculation.22·


· · · · · · ·            And then I understood she sends that23·


·spreadsheet to you, and you take the information from24·


·that spreadsheet and use that to run the model; is that25·
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·correct?·1·


· · · ··       A.· ·Yes.··We start with Cindy's spreadsheet for·2·


·the IGWA conversions.·3·


· · · ··       Q.· ·Okay.··And then Brian Higgs testified that·4·


·he does a similar thing for Southwest and Goose Creek·5·


·Irrigation Districts and sends it to Tim Luke, who·6·


·undertakes a similar verification process, and then·7·


·sends a similar spreadsheet to you for Southwest and·8·


·Goose Creek; is that right?·9·


· · · ··       A.· ·Yes.··We start with Tim Luke's10·


·spreadsheet --11·


· · · ··       Q.· ·Okay.12·


· · · ··       A.· ·-- for the Southwest conversions.13·


· · · ··       Q.· ·Okay.··A little later I'll pull up those14·


·spreadsheets and make sure that we're talking about the15·


·same thing, and then we'll look at the chart that you16·


·prepared of those 2011, '12, and '13 credits.17·


· · · · · · ·            But before we get there, I wanted to just18·


·talk generally about how the model calculates the19·


·effect of those activities -- the conversions, the20·


·recharge, and the CREP -- and just have you explain21·


·kind of conceptually on a high level that hopefully22·


·most of us could understand how the model does that.23·


· · · · · · ·            So for dry-ups, which yesterday were24·


·explained as land that was traditionally irrigated with25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. II 3/18/2014


Page 287


·groundwater and the farmer ceases irrigating at all·1·


·through the CREP program, or there's some other·2·


·voluntary dry-ups that people undertake, can you·3·


·explain generally how the model calculates or treats a·4·


·dry-up.·5·


· · · ··       A.· ·I guess I'm not sure by what you mean by·6·


·how it treats it.·7·


· · · ··       Q.· ·How does the model calculate the effect of·8·


·somebody drying up land that was historically irrigated·9·


·with groundwater?10·


· · · ··       A.· ·Well, for the -- for the dry-ups we start11·


·with a .shp file that shows the area of the field that12·


·was dried up.··And we run that through a preprocessing13·


·tool that takes the -- you know, that area, and then it14·


·also looks at the ET and precipitation that's averaged15·


·over the 1998 to 2008 period, and calculates the crop16·


·irrigation requirement, which would be the net stress17·


·that would have occurred there if they had continued to18·


·irrigate from groundwater.19·


· · · · · · ·            And then we run that stress.··It assigns20·


·that stress to the model cell that the field is in, and21·


·then we run that stress through the MODFLOW groundwater22·


·model.23·


· · · ··       Q.· ·Okay.··So let me just try to clarify a24·


·couple things.··You referred to a .shp file.··And my25·
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·understanding of that is it's just a geographic outline·1·


·of land that maybe we're talking about that was·2·


·irrigated with groundwater historically.·3·


· · · · · · ·            Is that right?·4·


· · · ··       A.· ·Yes.·5·


· · · ··       Q.· ·And you talked about model cells.··My·6·


·understanding is the model is broken up to·7·


·1-mile-square grid cells.·8·


· · · ··       A.· ·Yes.·9·


· · · ··       Q.· ·So you figure out which grid cell that .shp10·


·file is located in?11·


· · · ··       A.· ·Yes.··We have a preprocessing tool that12·


·does that.13·


· · · ··       Q.· ·Okay.··That's what the preprocessing tool14·


·does, it assigns that .shp file to a certain model15·


·cell?16·


· · · ··       A.· ·That's part of what it does, yes.17·


· · · ··       Q.· ·Okay.··And then is it -- so I understand18·


·it, is really what the model doing is figuring out the19·


·hydraulic effect on the aquifer if you no longer pump20·


·groundwater to irrigate that .shp file?21·


· · · ··       A.· ·Yes.··It looks at the hydrologic effect22·


·of -- of basically injecting a volume of water that's23·


·equivalent to what was not pumped and consumptively24·


·used on that field.25·
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· · · ··       Q.· ·Okay.··And then am I correct in·1·


·understanding that that hydrologic change in that one·2·


·model cell, the model is capable of predicting the·3·


·effect of that change on any other model cell within·4·


·the model?·5·


· · · ··       A.· ·Technically, yes.··What we are -- the·6·


·output we're actually using is the effect of that --·7·


·that stress on discharge to the river and springs.·8·


· · · ··       Q.· ·Okay.··So you can take the change in that·9·


·one model cell, and then the model can create a10·


·prediction of the effect on some other spring cell or11·


·river reach cell in the model?12·


· · · ··       A.· ·Yes.13·


· · · ··       Q.· ·Okay.··Thanks for that explanation.··That's14·


·helpful.15·


· · · · · · ·            And then with conversions, is the model's16·


·calculation of the hydrologic effect of a conversion17·


·any different than what it does for a dry-up?18·


· · · ··       A.· ·No.··The actual groundwater flow model19·


·works with whatever stress we put in, you know.··And20·


·for the conversions, you know, the volume that we're21·


·putting in was, you know, taken from Cindy's22·


·spreadsheet, and then we also have some allowance for23·


·conveyance loss that we calculate.24·


· · · · · · ·            But it's put in as a volume, and the25·
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·groundwater flow model doesn't know when we run it what·1·


·that volume came from.·2·


· · · ··       Q.· ·Okay.··So on a conversion it's similar to a·3·


·dry-up, except that in addition to accounting for the·4·


·less groundwater being withdrawn, you're also·5·


·accounting for some recharge that accompanies that·6·


·conversion?·7·


· · · ··       A.· ·Well, with the conversions we're putting in·8·


·the volume that Tim or Cindy reviewed and said "This is·9·


·the amount of CREP volumetric credit they'll get at10·


·this conversion site."··And we model that volume as the11·


·stress that occurs in that cell, plus we give an12·


·allowance for conveyance loss.13·


· · · · · · ·            So we calculate a conveyance loss to, you14·


·know, that would be coincident with getting that water15·


·to the field.··And we apply that stress to the cells,16·


·you know, along the path, along the canal to get that17·


·water there.18·


· · · ··       Q.· ·Okay.··So -- and my understanding of19·


·conversions is there's more benefit to converting than20·


·to simply drying up acres, because not only do you get21·


·the effect of not pumping the aquifer, but you also get22·


·some recharge, either through conveyance loss or the23·


·water applied to the actual crop.24·


· · · · · · ·            Is that fair to say?25·
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· · · ··       A.· ·That's generally true, assuming that·1·


·there's, you know, not -- yeah, I mean they get more·2·


·benefit than just the groundwater volume because there·3·


·is inefficiency in the application and there's·4·


·conveyance losses.·5·


· · · ··       Q.· ·Okay.··That makes sense.··And then on·6·


·recharge, I guess you're taking some model cell and·7·


·assigning some amount of water that's injected into the·8·


·aquifer in that model cell to account for the recharge·9·


·that occurs in that cell?10·


· · · ··       A.· ·Yes.11·


· · · ··       Q.· ·All right.··Okay.··Thanks for that12·


·background explanation.13·


· · · · · · ·            If you will look in that exhibit book in14·


·front of you and turn to Exhibit 1025.15·


· · · ··       A.· ·Okay.16·


· · · ··       Q.· ·At the top of that exhibit it's titled17·


·"ESPAM-2.1 simulation of steady-state benefits to18·


·Curren Tunnel from 2011 to 2013 conversion and CREP19·


·projects within the Great Rift trim line."··This20·


·document was provided to us by Garrick Baxter, I21·


·believe, with the Department.22·


· · · · · · ·            And my understanding is this reflects your23·


·calculation -- your running of the model to calculate24·


·the effects of conversion, CREP, and recharge during25·
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·that three-year period.·1·


· · · · · · ·            Is that right?·2·


· · · ··       A.· ·Yes.·3·


· · · ··       Q.· ·Okay.··Can you explain just what the·4·


·different columns and rows of the model refer to just·5·


·so that we understand what this table is showing.·6·


· · · ··       A.· ·I'm sorry.··Say that again.·7·


· · · ··       Q.· ·Just generally explain what the table·8·


·shows.·9·


· · · ··       A.· ·Okay.··The table shows, you know, the10·


·volumes of -- of benefit to the aquifer from various11·


·mitigation projects and then the predicted benefit to12·


·Curren Tunnel, which is, you know, a two-step process13·


·where we -- we use the model ESPAM-2.1 to predict the14·


·benefit to the model cell that contains Curren Tunnel15·


·and the rest of the spring complex.16·


· · · · · · ·            And then we apply a 63 percent, which is17·


·from a linear regression model, that relates the change18·


·in flow to the tunnel to the change in total flow in19·


·the model cell.20·


· · · · · · ·            The -- in this table the mitigation21·


·projects were broken up into -- into several groups.22·


·We show the conversions that were done by members of23·


·IGWA, then we show the conversions that were done by24·


·members of Southwest Irrigation District and Goose25·
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·Creek Irrigation District.·1·


· · · · · · ·            Southwest and Goose Creek also had some·2·


·voluntary curtailments that are -- that are dry-ups·3·


·that aren't part of the CREP program.··And then we show·4·


·dry-ups that were part of the CREP program.··And we·5·


·show the -- the recharge that Southwest Irrigation·6·


·District reported in those three injection wells that·7·


·were shown yesterday.·8·


· · · ··       Q.· ·Okay.··Thank you.·9·


· · · · · · ·            So if we look in that left column, there's10·


·a series or a list of mitigation activities that have11·


·been undertaken by groundwater pumpers.··And then if we12·


·go over to the right column for predicted benefit to13·


·Curren Tunnel, the bottom, the totals, that's the14·


·steady-state effect on the Rangen model cell from those15·


·activities in the left mitigation project column;16·


·correct?17·


· · · ··       A.· ·No.··You said that's the predicted benefit18·


·to the Rangen model cell.··And this is the predicted19·


·benefit to Curren Tunnel.20·


· · · ··       Q.· ·Okay.21·


· · · ··       A.· ·So it's already been multiplied by the22·


·63 percent.23·


· · · ··       Q.· ·Okay.··All right.··So for example, in 2011,24·


·the 1.7 cfs figure, that's 63 percent of the total25·
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·predicted benefit to the Rangen model cell?·1·


· · · ··       A.· ·Yes.·2·


· · · ··       Q.· ·Okay.··And then 2.1 cfs in 2012 and 1.7 in·3·


·2013.··I only -- I just have a few questions about·4·


·this.·5·


· · · · · · ·            And I think what may be easiest would be,·6·


·Justin, for you to pull up Exhibits -- and these are·7·


·spreadsheets -- 1022 and 1023.·8·


· · · · · · ·            You can look at those in the binder if·9·


·you'd like, Ms. Sukow.··In the binder all you have is a10·


·screenshot of the first page of the spreadsheet, which11·


·you may or may not be able to decipher.··But on the12·


·screen in front of you we have projected the actual13·


·spreadsheet.··And the first spreadsheet on the top it14·


·says "1022 conversion summary 2011."15·


· · · · · · ·            And I'll represent to you that Ms. Yenter16·


·explained yesterday that this is the spreadsheet she17·


·prepares of conversion data in Water District 130.18·


·There's a number of tabs on the bottom, "Soft19·


·Conversions," "Hard Conversions," et cetera.··You20·


·mentioned earlier that you use data provided by21·


·Ms. Yenter to run the model.22·


· · · · · · ·            And I just want to make sure that this is23·


·the spreadsheet you're referring to that you get from24·


·Ms. Yenter for that purpose?25·
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· · · ··       A.· ·Yes.·1·


· · · ··       Q.· ·And, Justin, let's go to 1023 is the same·2·


·looking spreadsheet, but it's for years 2012 and 2013.·3·


· · · · · · ·            So this, again, would be the data that you·4·


·utilized to create the figures on Exhibit 1025 for the·5·


·years 2012 and 2013; is that right?·6·


· · · ··       A.· ·Yes.·7·


· · · ··       Q.· ·And then also if you go to 1082.·8·


· · · · · · ·            Garrick, do you show those spreadsheets,·9·


·1022 and 1023, as being in evidence?10·


· · · ··       MR. BAXTER:··Yes.11·


· · · ··       MR. TJ BUDGE:··Okay.12·


· · · ··       Q.· ·And then 1082 and 1083 are different13·


·spreadsheets.··They're for Southwest Irrigation14·


·District.15·


· · · · · · ·            And we understood from the testimony16·


·yesterday these were also provided to you and used by17·


·you to do your calculations for those districts; is18·


·that correct?19·


· · · ··       A.· ·Yes.··Sorry, the tabs that I look at are up20·


·here.··The ones in the screenshot are not the tabs I21·


·use so I didn't recognize them.22·


· · · · · · ·            Yeah.··This spreadsheet you have on the23·


·screen is one that I used, yes.24·


· · · ··       Q.· ·Okay.··And for the record, the spreadsheet25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. II 3/18/2014


Page 296


·on the screen is Exhibit 1082.·1·


· · · · · · ·            And then, Justin, if you'll go to 1083.·2·


· · · · · · ·            It's the same spreadsheet but for the years·3·


·2012 and '13.··And I assume this is also the·4·


·spreadsheet you used?·5·


· · · ··       A.· ·Yes.·6·


· · · ··       Q.· ·Is there any data that you gather that does·7·


·not come from one of these two spreadsheets?·8·


· · · ··       A.· ·There isn't data that we gather.··We do --·9·


·we do use estimates from the model to estimate the10·


·canal seepage, and that is reflected in the notes on11·


·the table that I produced.··I'm sorry, I've forgotten12·


·what exhibit number that was.13·


· · · ··       Q.· ·It's 1025.14·


· · · ··       A.· ·Yes.··So notes 1 and 2 on Exhibit 1025 show15·


·the canal seepage that we assumed for those conversion16·


·projects.17·


· · · ··       Q.· ·Okay.··And then the CREP data, does it come18·


·from these spreadsheets, or do you get that from19·


·another source?20·


· · · ··       A.· ·We get that from another source.21·


· · · ··       Q.· ·Ms. Sukow, if you'll turn to Exhibit 1039.22·


·And it's the first exhibit in the second book.23·


· · · ··       A.· ·Oh.··Okay.24·


· · · ··       Q.· ·Take a moment to look at this.··This is a25·
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·document that we obtained published by the NRCS.··It's·1·


·a CREP report for Idaho for the year 2013.·2·


· · · · · · ·            Is this the document or the source of data·3·


·for your CREP calculations, or do you get your data·4·


·from something else?·5·


· · · ··       A.· ·I get my data from a CREP .shp file that is·6·


·processed by IDWR's GIS staff.··They get data from, you·7·


·know, from the agency, the Idaho Soil and Water·8·


·Conservation Commission.··So I don't use this data·9·


·myself.··It's already been processed by others for my10·


·use.11·


· · · ··       Q.· ·Okay.··Is this report one that you would12·


·review in the course of your job, or do you just take13·


·the .shp file that you mentioned?14·


· · · ··       A.· ·Yeah, I just take the .shp file that15·


·somebody else has already processed.16·


· · · ··       Q.· ·Okay.··This document isn't one you're17·


·familiar with, then?18·


· · · ··       A.· ·I have seen it before, but I'm not19·


·particularly familiar with it.20·


· · · ··       Q.· ·Okay.··Do you know if the CREP data shown21·


·in this document is the same as the data that you use22·


·in your model run?23·


· · · ··       A.· ·I -- I have never compared the .shp file I24·


·use to this document.··So no, I can't -- I don't know.25·
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· · · ··       Q.· ·Okay.··When you get your .shp file from the·1·


·NRCS for CREP data, is that an annual .shp file?··Is·2·


·that something they provide to you annually?·3·


· · · ··       A.· ·Again, I get the .shp file from IDWR staff.·4·


·I do not know what their process is for getting the·5·


·updates from this agency, and I don't know how often·6·


·they do it.·7·


· · · ··       MR. TJ BUDGE:··Okay.··Mr. Director, we had hoped·8·


·to admit this document into evidence.··It doesn't·9·


·appear that it's one that Ms. Sukow utilizes in her10·


·calculation of CREP data, but it is an explanation of11·


·the CREP program in Idaho.··And it has figures on the12·


·number of acres enrolled over the last few years.··It13·


·is a public document, and I think it's fair to assume14·


·that the data reported in it is accurate and consistent15·


·with what Ms. Sukow relies upon.16·


· · · · · · ·            With that background, I would offer it into17·


·evidence.··It's Exhibit 1039.18·


· · · ··       MR. MAY:··Director, may I have a couple of19·


·questions in aid of objection?20·


· · · ··       THE HEARING OFFICER:··Yes.21·


·22·


· · · · · · · · ··                 VOIR DIRE EXAMINATION23·


·BY MR. MAY:24·


· · · ··       Q.· ·Ms. Sukow, the data that you rely upon in25·
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·making your calculations that ended up in Exhibit 1025,·1·


·do those include all CREP acres?·2·


· · · ··       A.· ·The -- when we do the processing, we shape·3·


·the -- we clip the .shp file to the area of·4·


·curtailment.··So in this case the Great -- you know,·5·


·the Great Rift trim line.··So it does not include any·6·


·CREP acres that are east of the Great Rift or that are,·7·


·well, obviously outside of the model boundary, so...·8·


· · · ··       Q.· ·And that would include just the model·9·


·boundary or the area of common groundwater supply as10·


·well?11·


· · · ··       A.· ·It only includes CREP within the area of12·


·common groundwater and west of the Great Rift and13·


·within the model boundary.14·


· · · ··       MR. MAY:··Director, I would object to this on15·


·the basis of relevance, just because it's going to16·


·include different data from what was reflected in17·


·Exhibit 1025 and used in her calculation.··And she18·


·didn't rely on it.19·


· · · ··       MR. BAXTER:··Director --20·


· · · ··       THE HEARING OFFICER:··Yeah.21·


· · · ··       MR. BAXTER:··-- if I might.··From my records it22·


·shows this exhibit has already been stipulated to by23·


·the parties.24·


· · · ··       MR. MAY:··Then -- then my questions will cover25·
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·the objection that we've got.··So I don't have a·1·


·problem with it, Director.··It's mainly just an issue·2·


·of it doesn't accurately reflect what went into 1025.·3·


· · · ··       MR. TJ BUDGE:··We'll stipulate that, as·4·


·explained, the Department limits its -- or limits its·5·


·CREP credit to those acres within the Great Rift trim·6·


·line and that this report may include acres outside the·7·


·Great Rift trim line.·8·


· · · · · · ·            Is that fair enough?·9·


· · · ··       MR. MAY:··What's that?10·


· · · ··       MR. TJ BUDGE:··We'll stipulate for the record11·


·that the report here may include acres that are outside12·


·the Great Rift trim line and the Department only13·


·accounts for those inside the trim line.14·


· · · ··       MR. MAY:··Yeah.··And I believe there's some15·


·other processing, she said, for instance, within the16·


·model boundary and common groundwater area.··I guess17·


·my -- this report may contain CREP acres that are not18·


·included in her calculation.··But other than that, I19·


·don't care.20·


· · · ··       MR. TJ BUDGE:··Okay.21·


· · · ··       THE HEARING OFFICER:··My handwritten notes22·


·confirm what Garrick Baxter said.··The parties have23·


·stipulated to the admission of 1039, so it's in the24·


·record already.25·
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· · · ··       MR. MAY:··Okay.··No problem with that, Director.·1·


· · · ··       THE HEARING OFFICER:··Okay.·2·


··3·


· · · · · · ··             CONTINUED DIRECT EXAMINATION·4·


·BY MR. TJ BUDGE:·5·


· · · ··       Q.· ·Ms. Sukow, there were a few questions·6·


·yesterday about recharge that's performed by the Idaho·7·


·Water Resource Board.··My understanding is that that·8·


·was not included in either Ms. Yenter's or Mr. Luke's·9·


·spreadsheets that you rely on.10·


· · · · · · ·            Is there -- in your table, 1025, do those11·


·numbers reflect any Water Resource Board recharge, to12·


·your knowledge?13·


· · · ··       A.· ·Not to my knowledge.··There is a note on14·


·the SWID recharge that in the time frame we had to do15·


·this analysis I was not able to verify with -- I was16·


·not able to verify with Neal Farmer whether or not the17·


·SWID recharge claimed for 2012 and 2013 was sponsored18·


·by the Water Resource Board.19·


· · · · · · ·            We did not include any recharge that we20·


·knew was sponsored by the Idaho Water Resource Board in21·


·this analysis because that's -- we did this analysis22·


·consistent with -- with, you know, the mitigation23·


·credit runs we had done in -- previously for the Clear24·


·Springs and Blue Lakes delivery calls.··And we did25·
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·not -- we did not calculate mitigation credits for·1·


·Board-sponsored recharge for those calls, so...·2·


· · · ··       Q.· ·Okay.··So for those SWID, which is·3·


·Southwest Irrigation District, for those acres that you·4·


·had not yet verified whether the recharge was Water·5·


·Board-sponsored or District sponsored, did you assume·6·


·that that recharge had been performed by the District·7·


·and then therefore included it as part of your credit,·8·


·or did you not include that recharge in your credit·9·


·calculation?10·


· · · ··       A.· ·It is included.··As you can see, it's very,11·


·very small.12·


· · · ··       Q.· ·Yeah.13·


· · · ··       A.· ·So it...14·


· · · ··       Q.· ·Okay.··Have you done model calculations of15·


·recharge performed by the Water Resource Board in other16·


·contexts?17·


· · · ··       A.· ·Yes.18·


· · · ··       Q.· ·Where do you get the recharge data to do19·


·those model runs?20·


· · · ··       A.· ·From -- from other staff.21·


· · · ··       Q.· ·Okay.··If the Director were to decide to22·


·give groundwater users credit or partial credit for23·


·Board-sponsored recharge activities, could you add24·


·that -- do you have the data to add that to your table25·
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·and create an updated model run that would account for·1·


·that recharge?·2·


· · · ··       A.· ·I don't personally have that data compiled·3·


·at this time, but I -- I suspect that we could get it·4·


·from other staff that have that data.·5·


· · · ··       Q.· ·Okay.··And then just a couple final·6·


·questions.··I don't know if you were in here yesterday·7·


·when there was some discussion about the Sandy Ponds·8·


·and recharge that occurs in the Sandy Ponds.·9·


· · · · · · ·            Are you familiar with the Sandy Ponds?10·


· · · ··       A.· ·A little bit, but I have not been there11·


·since probably 2003 or 2004.12·


· · · ··       Q.· ·Okay.··If the Director were to decide to13·


·give groundwater users credit for some recharge that's14·


·performed in the Sandy Ponds, what data would you need15·


·from the groundwater users to be able to run that16·


·through the model to determine the effect on the Curren17·


·Tunnel?18·


· · · ··       A.· ·We would need accurate measurements of the19·


·water that flowed into the ponds and then all of the20·


·outflows from the ponds.··So we would need accurate21·


·measurements of what -- you know, what is diverted22·


·from -- by -- is it Butch Morris?23·


· · · ··       Q.· ·Yeah.24·


· · · ··       A.· ·-- from the box on his land.··And then we25·
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·would need accurate measurements of the -- the pipeline·1·


·discharged to Curren Ditch or just accurate·2·


·measurements at the head of the pipeline.··But we'd·3·


·need measurements of the total flow into the Sandy·4·


·Pipeline.·5·


· · · · · · ·            And then yesterday there was some mention·6·


·in testimony of water going into a third pond, I·7·


·believe, and that Butch Morris also had some diversions·8·


·out of that.··So we would need accurate measurements of·9·


·that water, that outflow as well.10·


· · · ··       Q.· ·Okay.11·


· · · ··       A.· ·And if there are any other outflows that12·


·I'm not aware of, we'd need accurate measurements of13·


·those as well.14·


· · · ··       MR. TJ BUDGE:··Okay.··That makes sense.··Thank15·


·you.··I don't have any further questions.··Hold on.··I16·


·may.17·


· · · · · · ·            I don't have any further questions.18·


·Thanks.19·


· · · ··       THE HEARING OFFICER:··Okay.··Thank you,20·


·Mr. Budge.21·


· · · · · · ·            Mr. May, you may cross-examine.22·


· · · ··       MR. MAY:··Thank you.23·


·///24·


·///25·
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· · · · · · · · · ··                   CROSS-EXAMINATION·1·


·BY MR. MAY:·2·


· · · ··       Q.· ·Ms. Sukow, Justin May on behalf of Rangen.·3·


· · · · · · ·            With regard to the calculations that are·4·


·reflected in Exhibit 1025 -- and I'm showing you·5·


·Exhibit 1025 on the screen here -- have you, since the·6·


·time you created this spreadsheet, made any changes to·7·


·it?··I mean have you made any new calculations that·8·


·would require changes to this spreadsheet?·9·


· · · ··       A.· ·No.10·


· · · ··       MR. MAY:··And just a housekeeping matter, TJ, I11·


·don't know if you introduced 1025.12·


· · · · · · ·            Did you intend to?13·


· · · ··       MR. TJ BUDGE:··Is it stipulated?14·


· · · ··       MR. RANDY BUDGE:··I show that as being in.15·


· · · ··       MR. MAY:··You do?··I don't have it on my list as16·


·admitted.17·


· · · ··       MR. BAXTER:··I don't have it as a stipulated18·


·exhibit, and I don't have it as admitted yet.19·


· · · ··       THE HEARING OFFICER:··Okay.20·


· · · ··       MR. MAY:··Did you intend to offer it, TJ?21·


· · · ··       MR. TJ BUDGE:··I did.··My notes reflect it was22·


·stipulated.23·


· · · · · · ·            So I'll offer Exhibit 1025.24·


· · · ··       THE HEARING OFFICER:··Mr. May?25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. II 3/18/2014


Page 306


· · · ··       MR. MAY:··No objection.·1·


· · · ··       THE HEARING OFFICER:··Mr. Lemmon, I need to come·2·


·to you when we discuss these.·3·


· · · · · · ·            So do you have an objection?·4·


· · · ··       MR. LEMMON:··That's fine.·5·


· · · ··       THE HEARING OFFICER:··Okay.··Exhibit 1025 is·6·


·received into evidence.·7·


· · · · · · ·            (Exhibit 1025 received.)·8·


· · · ··       Q.· ·(BY MR. MAY):··TJ pointed out the heading·9·


·here that talked about simulated steady-state benefits10·


·based upon, and it says, "conversions and CREP11·


·programs."··I notice there is some recharge on here.12·


· · · · · · ·            To the extent that you had intended to13·


·indicate credit from recharge, is that also included in14·


·this table?15·


· · · ··       A.· ·It is also included.··I -- I had originally16·


·made a table of conversion and CREP projects, and was17·


·asked to add that recharge in here.··And I did not.··I18·


·neglected to change the title, so...19·


· · · ··       Q.· ·The -- I notice also on here you have an20·


·indication here under -- I'll just say with the21·


·Southwest Irrigation District acres for conversions, it22·


·says "Acres not reported."23·


· · · ··       A.· ·Uh-huh.24·


· · · ··       Q.· ·What does that -- what does that mean, that25·
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·the acres were not reported?·1·


· · · ··       A.· ·The acres were not included in the·2·


·spreadsheet that Tim Luke gives to me.··The acres are·3·


·not relevant to my analysis, because for conversions we·4·


·just, you know, model the volume that was delivered and·5·


·given credit for.··So for my purposes it doesn't matter·6·


·on the conversions what the acreage is.·7·


· · · ··       Q.· ·Okay.··And that was -- that goes into my·8·


·next question, which is whether or not the fact that·9·


·those acres are not reported has any impact on what you10·


·would do for this table?11·


· · · ··       A.· ·No.12·


· · · ··       Q.· ·When you say "acres not reported," you mean13·


·the number of acres themselves is not reported to you,14·


·just the number?15·


· · · ··       A.· ·The number of acres that are associated16·


·with -- with the volume of water delivered to that17·


·conversion project is not reported to me.18·


· · · ··       Q.· ·So in the next set of columns where it says19·


·"Volume in acre-feet" and you have numbers there for20·


·southwest Idaho beginning with 47,000 approximately in21·


·2011, that's the number that's important for you for22·


·performing your calculations?23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·And in the data that you receive, in25·
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·addition to getting a number of 47,000, do you also get·1·


·data showing you the location of where those 47,000·2·


·acre-feet were delivered or accounted for?·3·


· · · ··       A.· ·Yes.·4·


· · · ··       Q.· ·So even though you don't have the number of·5·


·acres, you have the location for where the acre-feet·6·


·are calculated?·7·


· · · ··       A.· ·Yes.··The location is assigned to the well·8·


·or wells from which the groundwater is not being·9·


·diverted.··So the volume is assigned to well locations,10·


·rather than a field.11·


· · · ··       Q.· ·We talked a little bit about -- earlier in12·


·a couple of my questions about what criteria you used13·


·to filter out the input data that goes into creating14·


·this spreadsheet.15·


· · · · · · ·            For all of the input data that you used,16·


·what -- you indicated that one of the criteria is17·


·within the curtailment area, you filter data based on18·


·whether it was located within the curtailment area; is19·


·that correct?20·


· · · ··       A.· ·Yes.21·


· · · ··       Q.· ·And what process did you go through in22·


·order to do that?23·


· · · ··       A.· ·I have a .shp file, a GIS .shp file that24·


·shows the curtailment area.··And the curtailment area,25·
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·you know, excludes things east of the Great Rift, it·1·


·excludes things outside the area of common groundwater,·2·


·and it excludes things outside the model boundary.··So·3·


·all those things are already excluded from the·4·


·curtailment area in this .shp file.·5·


· · · · · · ·            And I clip the input files, you know,·6·


·whether they be a CREP .shp file or a .shp file that·7·


·shows the locations of the conversions, which are·8·


·points, I clip out anything that's outside of those.·9·


· · · ··       Q.· ·And so, for instance, just to be clear,10·


·when we're talking about Southwest Irrigation District11·


·conversions, for instance, your preprocessing that you12·


·do with the data would exclude any of those Southwest13·


·Irrigation District conversion locations that are14·


·outside of the curtailment area?15·


· · · ··       A.· ·Yes.··If there are conversions at wells16·


·that are outside of the curtailment area, those are17·


·excluded.18·


· · · ··       Q.· ·Okay.··And so we heard yesterday -- and you19·


·may have been here for some testimony from Brian20·


·Higgs -- about the number of acres of conversions that21·


·Southwest Irrigation District has.··It would be my22·


·understanding that not all of those acres would be23·


·included in your calculation.24·


· · · ··       A.· ·Possibly.··I do not recall if -- off the25·
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·top of my head if there were conversions outside of the·1·


·area of curtailment that I had to clip out or not.·2·


·There might have been.··There might not have been.·3·


·But --·4·


· · · ··       Q.· ·And if -- excuse me.··I didn't mean to cut·5·


·you off.·6·


· · · ··       A.· ·Oh.·7·


· · · ··       Q.· ·But if there are, they would be excluded by·8·


·your processing that you did of the data?·9·


· · · ··       A.· ·Yes.10·


· · · ··       Q.· ·Was there any other similar type of11·


·filtering that you did with the input data before you12·


·put it into -- in other words, were there other areas13·


·that you excluded or other types of conversions or14·


·other types of acres that you excluded?15·


· · · ··       A.· ·I'm not sure I understand the question.16·


· · · ··       Q.· ·For instance, did you make any effort to17·


·determine whether specific conversions were done by18·


·IGWA members?19·


· · · ··       A.· ·No.··We take the spreadsheet that Cindy20·


·gave us for the IGWA conversions and, you know, we21·


·assume that -- we assume that those were done by IGWA22·


·members when we call them IGWA conversions on this23·


·spreadsheet.24·


· · · ··       Q.· ·In making your calculations, I think either25·
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·you or TJ mentioned that the numbers that we've got·1·


·over here for the predicted benefit to the Curren·2·


·Tunnel that are listed under each year, those are based·3·


·on steady state; correct?·4·


· · · ··       A.· ·Yes.·5·


· · · ··       Q.· ·Could you describe what that means.·6·


· · · ··       A.· ·What that means is that for -- for a given·7·


·year, so for 2011, for example -- we take the·8·


·activities that were performed in 2011, and we run them·9·


·at steady state, which basically means the model is10·


·assuming that those have been going on at a constant11·


·rate forever.··And that is -- the predicted benefit is12·


·the predicted benefit that would occur at equilibrium13·


·if this activity occurred every year for a very long14·


·time.15·


· · · ··       Q.· ·And so when you say for "every year for a16·


·very long time," that assumes that that's going to17·


·occur in the future; correct?18·


· · · ··       A.· ·Yes.19·


· · · ··       Q.· ·What is the steady-state period?··You said20·


·a very long time.··What's the period?21·


· · · ··       A.· ·Well, technically it's -- you know, it's22·


·running it out until it gets to equilibrium.··So23·


·there's not really a time period on it.··However, we24·


·have -- you know, we have done some transient25·
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·simulations in the model, not for this particular·1·


·scenario, but with other scenarios where we've looked·2·


·at how long it takes to get to, say, 90 percent of the·3·


·steady-state value.··And, you know, we did that for --·4·


·you know, for curtailment scenarios.··And I believe it·5·


·was somewhere on the order of ten years.·6·


· · · ··       Q.· ·On what?·7·


· · · ··       A.· ·Somewhere on the order of ten years to get·8·


·to 90 percent of steady state.·9·


· · · ··       Q.· ·Okay.10·


· · · ··       A.· ·So you'll see -- you'll see the majority of11·


·this benefit within the first ten years.12·


· · · ··       Q.· ·Okay.··You'll see the benefit within the13·


·first ten years, assuming that it occurs for that14·


·entire time period; correct?15·


· · · ··       A.· ·Yes.··Assuming you perform the exact same16·


·practice for ten years, you should see somewhere around17·


·90 percent of the benefit.18·


· · · ··       Q.· ·And in order to get the rest of the19·


·steady-state value, you'd have to continue that20·


·practice out for a number of years beyond that;21·


·correct?22·


· · · ··       A.· ·Yes.23·


· · · ··       Q.· ·Do you know how long that is to actually24·


·get to steady state with this model, with this run?25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. II 3/18/2014


Page 313


· · · ··       A.· ·I don't.·1·


· · · ··       Q.· ·I notice that there's a difference between·2·


·2011, 2012, and 2013 for each of these.·3·


· · · · · · ·            It appears, based upon the difference, that·4·


·the same activities don't actually occur in each year;·5·


·is that correct?·6·


· · · ··       A.· ·That's correct.·7·


· · · ··       Q.· ·Okay.··And so the assumptions that go into·8·


·each of these, that the activity is going to occur·9·


·permanently, is not really a correct assumption, is it?10·


· · · ··       A.· ·Yeah, that's true.11·


· · · ··       Q.· ·Did you make any attempt to determine for12·


·any of these given years what the effect would be now?13·


·Did you do any transient runs on -- on these14·


·activities?15·


· · · ··       A.· ·No, we have not done any transient runs.16·


· · · ··       Q.· ·So going forward, for instance for 2014,17·


·did you make any attempt to determine what the value18·


·would be for 2014?19·


· · · ··       A.· ·No.··That would depend on what practices20·


·they actually carry out in 2014.21·


· · · ··       Q.· ·And same thing for 2015 and beyond;22·


·correct?23·


· · · ··       A.· ·Yes.··It will always depend on what24·


·practices they actually undertake.25·
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· · · ··       Q.· ·So under this analysis that you're doing·1·


·here, you're just looking back at what happened in·2·


·previous years and making no attempt to predict what·3·


·the effect will be in the future; correct?·4·


· · · ··       A.· ·That's correct.·5·


· · · ··       Q.· ·What would happen to the numbers that·6·


·you've got here if the activities stopped or changed?·7·


· · · ··       A.· ·These numbers will change.·8·


· · · ··       Q.· ·Did you do -- rephrase this.·9·


· · · · · · ·            I understand that you undertook some10·


·efforts to ensure that the activities that you are11·


·reflecting here in the calculations you're making here12·


·were not already assumptions in the curtailment run.13·


· · · · · · ·            Is that correct?14·


· · · ··       A.· ·Yeah, that's correct.··So the curtailment15·


·run was -- the irrigated lands that were used in the16·


·curtailment run had the CREP acres that were dried up17·


·in 2008 added back in so that they aren't double18·


·counted.19·


· · · ··       Q.· ·Okay.··So you made some effort, at least as20·


·you're saying with regard to CREP, to make sure that21·


·they're -- that those acres were not double counted in22·


·terms of credit?23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·Did you do anything like that with regard25·
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·to conversions?·1·


· · · ··       A.· ·Well, the conversions are still irrigated,·2·


·they're just irrigated with surface water.··So they'll·3·


·show up as irrigated lands.··And we have not altered·4·


·the groundwater fraction, you know, to account for the·5·


·conversions.··So the groundwater fractions are, you·6·


·know, the same as they were before the conversions.·7·


· · · ··       Q.· ·Okay.··So do you have any concerns with the·8·


·conversions, that there's any kind of double counting·9·


·being done there?10·


· · · ··       A.· ·No, I don't have any concerns with that.11·


· · · ··       Q.· ·With regard to the recharge that's12·


·reflected here -- and the only recharge that I notice13·


·here is for Southwest Irrigation District.··With regard14·


·to that recharge, is there any -- is there any15·


·modification that needs to be done in order to make16·


·sure that that recharge isn't already reflected in the17·


·model -- or in the curtailment run?18·


· · · ··       A.· ·No, I don't think that would be reflected19·


·in the curtailment run at all.20·


· · · ··       Q.· ·Okay.··This is -- this is newer than the21·


·curtailment run, is that the reason for that, or was22·


·done newer?23·


· · · ··       A.· ·Well, it's -- I mean it's surface water24·


·recharge.··And the curtailment run is just done in25·
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·superposition mode and only looks at groundwater·1·


·pumping on irrigated lands.··And this -- you know,·2·


·recharge doesn't come into play with that.·3·


· · · ··       Q.· ·So there's no adjustments that you think·4·


·you would need to make on recharge similar to what you·5·


·did with CREP?·6·


· · · ··       A.· ·No.·7·


· · · ··       Q.· ·I notice on here that you did not include·8·


·any recharge acres for IGWA.·9·


· · · · · · ·            What was the reason for not including any10·


·recharge acres -- or any recharge benefit for IGWA?11·


· · · ··       A.· ·To my knowledge, there wasn't any12·


·non-Board-sponsored recharge carried out by IGWA, to my13·


·knowledge, during these three years.··And consistent14·


·with what we've done in past calls, we didn't analyze15·


·Board-sponsored recharge for this.16·


· · · ··       Q.· ·Okay.··Mr. Budge also mentioned the Sandy17·


·Ponds.18·


· · · · · · ·            Did you -- why did you not include in this19·


·any recharge related to the Sandy Ponds?··Did you have20·


·a reason for that?21·


· · · ··       A.· ·To my knowledge, that was not something22·


·that was specifically requested in a mitigation plan23·


·previously.··And to my knowledge, I don't have the data24·


·to, you know, calculate the volume that we would input25·
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·into the model.·1·


· · · ··       Q.· ·And to your knowledge, in order to do that·2·


·you would -- I understand you to have testified that·3·


·you would need to know reliably the amount of water·4·


·that went into the Sandy Ponds; correct?·5·


· · · ··       A.· ·Yes, and also any outflows from the ponds.·6·


· · · ··       Q.· ·And you'd need accurate numbers for both of·7·


·those values in order to make that calculation?·8·


· · · ··       A.· ·Yes.·9·


· · · ··       Q.· ·Mr. Budge showed you Exhibit 1000, which10·


·was the mitigation plan.··And we've been -- and you can11·


·look at that, but we've been looking at items what I12·


·guess are 1A through C in IGWA's mitigation plan.··And13·


·those include the dry-ups, the conversions, and14·


·recharge.15·


· · · · · · ·            Have you been asked to or have you done any16·


·analysis with regard to any of the other aspects of17·


·IGWA's mitigation plan?18·


· · · ··       A.· ·I'm sorry.··Aspects other than -- can you19·


·say that again?20·


· · · ··       Q.· ·Other than the items that are listed in 1A21·


·through C.··In other words, have you done any22·


·calculations or been asked to do any calculations with23·


·regard to the Sandy Pipeline?24·


· · · ··       A.· ·No.25·
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· · · ··       Q.· ·Or any of the other items numbered 2·1·


·through 9 in their mitigation plan?·2·


· · · ··       A.· ·No.··We haven't done any analyses.·3·


· · · ··       MR. MAY:··That's all that I've got.··Thanks.·4·


· · · ··       THE HEARING OFFICER:··Mr. Lemmon, do you have·5·


·questions of Ms. Sukow?·6·


· · · ··       MR. LEMMON:··I don't.·7·


· · · ··       THE HEARING OFFICER:··Okay.·8·


· · · ··       MR. TJ BUDGE:··No further questions.··Thank you.·9·


· · · ··       THE HEARING OFFICER:··Mr. Budge?10·


· · · · · · ·            Thank you, Jennifer.11·


· · · ··       THE WITNESS:··Thank you.12·


· · · ··       THE HEARING OFFICER:··Next witness?13·


· · · ··       MR. RANDY BUDGE:··We'd call Frank Erwin to be14·


·sworn.15·


· · · ··       THE HEARING OFFICER:··Mr. Erwin, raise your16·


·right hand, please.17·


·18·


· · · · · · · · ··                 FRANK CLARENCE ERWIN,19·


·having been called as a witness by IGWA and duly sworn20·


·to tell the truth relating to said cause, testified as21·


·follows:22·


·23·


· · · ··       THE HEARING OFFICER:··Thank you.··Please be24·


·seated.25·
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· · · · · · · · · ·                  DIRECT EXAMINATION·1·


·BY MR. RANDY BUDGE:·2·


· · · ··       Q.· ·Good morning, Mr. Erwin.·3·


· · · ··       A.· ·Good morning.·4·


· · · ··       Q.· ·Would you give us your full name and·5·


·address for the record, please.·6·


· · · ··       A.· ·Frank Clarence Erwin.··My address is·7·


·711 East Avenue North, Hagerman, Idaho.·8·


· · · ··       Q.· ·Mr. Erwin, are you currently serving as the·9·


·watermaster for the Billingsley Creek area?10·


· · · ··       A.· ·Yes, sir.11·


· · · ··       Q.· ·And how long have you served in that12·


·capacity?13·


· · · ··       A.· ·I wasn't quite prepared for that question.14·


·I'll have to think back.··Almost 20 years.15·


· · · ··       Q.· ·Can you generally describe what your16·


·responsibilities include with respect to administering17·


·water rights on Billingsley Creek and the tributaries.18·


· · · ··       A.· ·My responsibility includes the measurement19·


·and reporting, the diversions on Billingsley Creek and20·


·from tributaries to Billingsley Creek, and in general21·


·the administration of the water rights by priority.22·


· · · ··       Q.· ·And does that administration include the23·


·water rights that arise in what's known as the24·


·Martin-Curren Tunnel?25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. II 3/18/2014


Page 320


· · · ··       A.· ·Yes, it does.·1·


· · · ··       Q.· ·And does it also include the water rights·2·


·delivered through what's commonly known as the Curren·3·


·Ditch?·4·


· · · ··       A.· ·Yes, it does.·5·


· · · ··       Q.· ·And are you acquainted with the various·6·


·priority dates of all of the water rights on those --·7·


·Billingsley Creek and its tributaries?·8·


· · · ··       A.· ·I have to explain, I don't have them all·9·


·memorized, but I'm fairly well acquainted with them,10·


·yes.11·


· · · ··       Q.· ·And is it true that the measurement records12·


·that you compile yourself are reported on an annual13·


·basis to the Department?14·


· · · ··       A.· ·The measurement records?15·


· · · ··       Q.· ·The measurement records that you take for16·


·water deliveries.17·


· · · ··       A.· ·Yes, they are reported.18·


· · · ··       Q.· ·Would it be true that there are many water19·


·rights, irrigation water rights, downstream on20·


·Billingsley Creek that would be senior in priority to21·


·the irrigation rights in the Curren Tunnel?22·


· · · ··       A.· ·Yes, sir.23·


· · · ··       Q.· ·Is it also true that at no time have any of24·


·the senior water rights downstream in Billingsley Creek25·
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·actually curtailed and shut off any irrigation rights·1·


·in the Curren Tunnel?·2·


· · · ··       A.· ·I'm going to ask you to ask me that again.·3·


· · · ··       Q.· ·Okay.··Has there ever been a time that the·4·


·senior irrigation rights on Billingsley Creek have made·5·


·a call and told you, as watermaster, Mr. Erwin, to go·6·


·up and shut down the irrigation rights in the Curren·7·


·Tunnel?·8·


· · · ··       A.· ·No, there hasn't.·9·


· · · ··       Q.· ·And is that because the irrigators10·


·downstream choose to allocate whatever supplies are11·


·available among themselves?12·


· · · ··       A.· ·At this point in time they're able to13·


·manage their irrigation needs with what supplies are14·


·available.··And that, of course, includes the fact15·


·that -- that very little, if any, irrigation water is16·


·diverted from the Curren Tunnel at this point in time.17·


· · · ··       Q.· ·Let's assume hypothetically that at some18·


·point in the future that were to change and those19·


·senior rights would make a call on the junior rights in20·


·the Curren Tunnel.21·


· · · · · · ·            Follow me on that?22·


· · · ··       A.· ·Uh-huh.23·


· · · ··       Q.· ·If that occurred, as long as there's24·


·15 second-feet of water delivered to the Curren Ditch,25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. II 3/18/2014


Page 322


·would there be no priority curtailment at the tunnel,·1·


·based on the priority rights as you know them?·2·


· · · ··       A.· ·I would have to check the record.··There·3·


·may be some downstream senior rights on Billingsley·4·


·Creek that would be in a position to demand that water.·5·


· · · ··       Q.· ·But generally during the course of your·6·


·actual experience on the ground, as long as there's·7·


·15 second-feet in the Curren Ditch, there would be no·8·


·reason to curtail the irrigation rights in the Curren·9·


·Tunnel; would that be correct?10·


· · · ··       A.· ·At this point in time, yes.11·


· · · ··       Q.· ·I want to ask you a few questions about the12·


·Sandy Pipe.13·


· · · · · · ·            I assume you're familiar with that?14·


· · · ··       A.· ·Yes, sir.15·


· · · ··       Q.· ·And you were watermaster at the time that16·


·pipe was constructed?17·


· · · ··       A.· ·Yes, sir.18·


· · · ··       Q.· ·And do you observe the operations of the19·


·pipeline in any sense?20·


· · · ··       A.· ·No, I don't.21·


· · · ··       Q.· ·You're not responsible for the delivery of22·


·water through the pipeline?23·


· · · ··       A.· ·No, sir.24·


· · · ··       Q.· ·Is my understanding correct that the Sandy25·
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·Pipeline discharges water into the Curren Ditch?·1·


· · · ··       A.· ·It can.·2·


· · · ··       Q.· ·And did you observe that to happen at a·3·


·time that there's water flowing through the pipeline·4·


·that ends up in the Curren Ditch during the irrigation·5·


·season?·6·


· · · ··       A.· ·I have observed it.··At one particular time·7·


·I can recall when the water for the Curren Ditch was·8·


·provided for the entire season, irrigation season, for·9·


·the full year.··And I believe it was in around 2005,10·


·maybe 2006.11·


· · · · · · ·            Other than that, I have not observed it.12·


·Either there wasn't any running in when I was there or13·


·there may have some ran into the Curren Ditch, but I14·


·was not there to observe it.15·


· · · ··       Q.· ·And is that discharge of the Sandy Pipeline16·


·into the Curren Ditch downstream from your measuring17·


·device that you utilize on the Curren Ditch?18·


· · · ··       A.· ·Yes, it is.19·


· · · ··       Q.· ·And so if one were to look at the reports20·


·of the amount of water flowing in the Curren Ditch, it21·


·would not reflect anything that might be added by the22·


·Sandy Pipeline downstream?23·


· · · ··       A.· ·That's correct.24·


· · · ··       Q.· ·Do you have available there Exhibit 1027?25·
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·It should be in that first white book.··You know, I·1·


·apologize, 1026, I believe, is the Curren Ditch·2·


·measurements.·3·


· · · · · · ·            Do you have that in front of you,·4·


·Mr. Erwin?·5·


· · · ··       A.· ·Yes, sir.·6·


· · · ··       Q.· ·And down in the bottom right corner, I·7·


·think you'll see that that was Exhibit 3 in the·8·


·deposition that you gave on March 4th, 2014.·9·


· · · ··       A.· ·Yes, sir.10·


· · · ··       Q.· ·So do you recognize that?11·


· · · ··       A.· ·Yes, I do.12·


· · · ··       Q.· ·And that appears to be a compilation of13·


·measurements on the Curren Ditch covering a period 199514·


·through 2013?15·


· · · ··       A.· ·Yes, sir.16·


· · · ··       Q.· ·And it reflects four different days that17·


·those are measured?18·


· · · ··       A.· ·Yes.19·


· · · ··       Q.· ·Do you measure on only those four days, or20·


·is this some type of a summary or compilation?21·


· · · ··       A.· ·This chart is a summary or a compilation.22·


·The actual measurements are recorded on a weekly basis23·


·and reported to me as the watermaster by the lateral24·


·manager.··At this point in time that individual is Bill25·
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·McCarthy.··He's employed by the Buckeye Farms.·1·


· · · · · · ·            I do check that measurement occasionally,·2·


·and just to make sure that the individual responsible·3·


·for giving me those measurements are reading it·4·


·accurately and knows how to convert it in the·5·


·conversion chart.·6·


· · · ··       Q.· ·Do you know why out of the weekly·7·


·measurements that you take on the Curren Ditch that·8·


·those four dates were selected?·9·


· · · ··       A.· ·Those were selected because of a10·


·condensation.··The complete reports were reviewed by me11·


·prior to the deposition.··And to condense it into a12·


·manageable form, I just chose the first month, the13·


·15th, the fourth month, the 15th, those particular days14·


·were just chosen because of a random selection.··No15·


·particular reason, just a random selection to condense16·


·the chart.17·


· · · ··       Q.· ·Okay.··Mr. Erwin, are the flow records18·


·shown on those particular dates in each year an actual19·


·measurement that would have been taken on that20·


·particular day, not a weekly or monthly average?21·


· · · ··       A.· ·They may have been an accurate measurement,22·


·depending on what day they were actually taken.··The23·


·odds are they were probably an interpolated measurement24·


·in that week prior to and following that measurement.25·
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·In other words, if the 15th fell on a Wednesday and the·1·


·lateral manager takes the readings every Monday·2·


·morning, then it would have not been the exact·3·


·measurement, no.··It would have been an interpolated·4·


·measurement.·5·


· · · ··       Q.· ·By that do you mean it would have been an·6·


·actual measurement closest to the date that's reflected·7·


·here?·8·


· · · ··       A.· ·Probably, yes, uh-huh.·9·


· · · ··       Q.· ·But as far as you know, with that10·


·qualification the measurement records shown on each11·


·year and date are an accurate summary or reflection of12·


·the actual measurements that are contained in your13·


·records as watermaster?14·


· · · ··       A.· ·Yes, sir.15·


· · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 1026.16·


· · · ··       MR. HAEMMERLE:··I believe it's already in,17·


·Counsel.18·


· · · ··       MR. RANDY BUDGE:··Pardon?19·


· · · ··       MS. BRODY:··It's in as 2003.20·


· · · ··       MR. RANDY BUDGE:··Thank you.21·


· · · · · · ·            So no objection to having it offered both22·


·as our exhibit and yours?23·


· · · ··       MR. HAEMMERLE:··No objection.24·


· · · ··       THE HEARING OFFICER:··Mr. Lemmon, any objection?25·
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· · · ··       MR. LEMMON:··No.·1·


· · · ··       THE HEARING OFFICER:··Okay.··The document that's·2·


·marked as Exhibit 1026 is received into evidence.·3·


· · · · · · ·            (Exhibit 1026 received.)·4·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Mr. Erwin, so·5·


·looking at Exhibit 1026, if there were water flowing·6·


·through the Sandy Pipeline into the Curren Ditch, they·7·


·would not be reflected on this particular exhibit that·8·


·you've prepared?·9·


· · · ··       A.· ·That's right.··That's correct.10·


· · · ··       Q.· ·And is my understanding correct that there11·


·are no measurements taken by you of the water that12·


·discharges from either into or out of the Sandy13·


·Pipeline?14·


· · · ··       A.· ·That's right.15·


· · · ··       Q.· ·Let's assume hypothetically there was a16·


·shortage in the 15 second-feet of water that you need17·


·to deliver through the Curren Ditch, would it be18·


·possible to supplement that shortfall by replacement19·


·water via the Sandy Pipeline?20·


· · · ··       A.· ·If the water was available, yes.21·


· · · ··       Q.· ·And I think you testified earlier that's22·


·never been necessary up until now because those prior23·


·rights downstream have never asked you to shut off or24·


·call out the junior irrigation rights in the tunnel, up25·
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·to now?·1·


· · · ··       A.· ·Up to this point, yes.·2·


· · · ··       Q.· ·Do you know how long the Sandy Pipeline has·3·


·been used to supply irrigation water rights?·4·


· · · ··       A.· ·No, I don't.·5·


· · · ··       Q.· ·Are you aware that the Sandy Pipeline does·6·


·in fact supply irrigation water to Butch Morris?·7·


· · · ··       A.· ·Yes, I am.·8·


· · · ··       Q.· ·Is there anyone else along the pipeline·9·


·that receive irrigation rights other than Mr. Morris?10·


· · · ··       A.· ·I believe the Musser property, possibly11·


·Shady Grove is the same name.··I'm not sure exactly12·


·what name it's under.··Either Musser or Shady Grove.13·


·And a gentleman by the name of Walt Candy, I believe,14·


·also gets irrigation water from the Sandy Pipeline.15·


· · · ··       Q.· ·And do you know whether Mr. Morris operates16·


·also the Candy and the Musser property for irrigation17·


·purposes?18·


· · · ··       A.· ·I believe he does, yes.19·


· · · ··       Q.· ·In your opinion, has the use of the Sandy20·


·Pipeline to supply these irrigation rights provided a21·


·benefit to Rangen over the years?22·


· · · ··       A.· ·I'm not sure I can answer that.23·


· · · ··       Q.· ·Let me rephrase that question.··Probably a24·


·poor one.··I apologize.25·
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· · · · · · ·            Assuming that the -- assuming that these·1·


·irrigation rights that you've described of Mr. Morris·2·


·and Candy and Musser were not being supplied by the·3·


·Sandy Pipeline, would they have the right to have them·4·


·delivered out of the Curren Tunnel?·5·


· · · ··       MR. HAEMMERLE:··Object to foundation to the·6·


·extent that the Mussers or Candys have any rights out·7·


·of the Sandy Ponds or Pipeline or otherwise.··Calls for·8·


·a legal conclusion as well.·9·


· · · ··       THE HEARING OFFICER:··Well, Mr. Erwin is10·


·familiar with the deliveries of water on Billingsley11·


·Creek and the springs therefrom.··I'll allow him to12·


·answer the question if he knows the answer.··Overruled.13·


· · · ··       THE WITNESS:··Would you please ask the question14·


·again?15·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··You bet.··As I16·


·understand it, there are some irrigation rights of17·


·Morris and Musser and Candy that would have a right to18·


·take out of the Curren Tunnel.19·


· · · · · · ·            Is that your understanding?20·


· · · ··       A.· ·Yes.21·


· · · ··       MR. HAEMMERLE:··I'm going to object that there's22·


·no facts in the record showing that the Mussers or23·


·Candys have any rights out of the Sandy Ponds.24·


· · · ··       MR. RANDY BUDGE:··I didn't say the Sandy Ponds.25·
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·I said out of the Curren Tunnel.·1·


· · · ··       MR. HAEMMERLE:··All right.··Withdraw my·2·


·objection.·3·


· · · ··       THE HEARING OFFICER:··Okay.·4·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Do you want me to·5·


·rephrase that?··You're familiar that there are·6·


·irrigation rights in the Curren Tunnel, known as the·7·


·Morris the Musser and the Candy rights?·8·


· · · ··       A.· ·Yes, I am.·9·


· · · ··       Q.· ·And is it true that those rights have10·


·priority over the rights of Rangen in the Curren11·


·Tunnel?12·


· · · ··       A.· ·Yes, they do.13·


· · · ··       Q.· ·And if those rights were not being supplied14·


·via the Sandy Pipeline, would they have a right to15·


·divert the water from the Curren Tunnel?16·


· · · ··       A.· ·Only while they're in priority.17·


· · · ··       Q.· ·And that would be taking water away from18·


·the junior rights of Rangen if they were diverted?19·


· · · ··       A.· ·That would be taking water away from the20·


·senior rights in the Curren Ditch.21·


· · · ··       Q.· ·And would also be taking rights away from22·


·Rangen; correct?23·


· · · ··       A.· ·If they were diverting, yes.24·


· · · ··       Q.· ·So to that extent has the Rangen fish25·
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·facility received water and benefit by reason of the·1·


·delivery of irrigation rights through the Sandy Ponds?·2·


· · · ··       MR. HAEMMERLE:··Objection to the extent that·3·


·there are any delivery or rights out of the Sandy Pond.·4·


· · · ··       MR. RANDY BUDGE:··You can have a standing·5·


·objection.··We'll stipulate to that.·6·


· · · ··       MR. HAEMMERLE:··Okay.··Thank you.·7·


· · · ··       THE HEARING OFFICER:··Okay.··You may answer the·8·


·question, Mr. Erwin.·9·


· · · ··       THE WITNESS:··I would say that Rangen would10·


·receive the water.··I can't pass judgment on the11·


·benefit part.12·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Okay.··To your13·


·knowledge, Mr. Erwin, has anyone ever objected to the14·


·delivery of wastewater through the Sandy Pipeline?15·


· · · ··       A.· ·By -- I guess.16·


· · · ··       Q.· ·I just meant has somebody come to you as17·


·watermaster and said there shouldn't be any wastewater18·


·delivered through the Sandy Pipeline, because they19·


·don't have a right or for any other reason?20·


· · · ··       A.· ·Up to this point in time, no.21·


· · · ··       Q.· ·To your knowledge, has the Curren Tunnel22·


·diversion ever been cleaned or maintained by anyone,23·


·that you're familiar with?24·


· · · ··       A.· ·In years past I -- I, as a contractor prior25·
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·to my stint as watermaster, I did perform some·1·


·maintenance up there for the previous owner of Howard·2·


·Morris' property, a gentleman by the name of Gary·3·


·Montgomery.·4·


· · · · · · ·            And at that particular point in time we did·5·


·do some cleaning and maintenance within the pipeline·6·


·that was installed at the time that the Rangen·7·


·facility, I believe, was built.·8·


· · · ··       Q.· ·And approximately when was that work done?·9·


·You said it was before your time as watermaster.10·


· · · ··       A.· ·The best I can remember, it would have been11·


·done in the mid-'70s.12·


· · · ··       Q.· ·And do you have any knowledge concerning13·


·exactly what work was done?14·


· · · ··       A.· ·At the point in time Mr. Montgomery hired15·


·me to actually go up the -- the corrugated metal pipe16·


·that's installed in the tunnel and clean the rock and17·


·debris out of the tunnel that may or may not have been18·


·restricting the water coming out of the tunnel.19·


· · · ··       Q.· ·So how long did that -- explain exactly20·


·what you did.21·


· · · ··       A.· ·At that point in time I put on a pair of22·


·irrigation boots and waded up the tunnel and picked the23·


·rocks up and packed them out and tossed them over the24·


·side of the hill.25·
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· · · ··       Q.· ·Did you do all the work yourself?·1·


· · · ··       A.· ·Yes, I did.·2·


· · · ··       Q.· ·And how long did that work take?·3·


· · · ··       A.· ·I'm going to say the better part of a nice,·4·


·hot afternoon in July.··It was a refreshing job at that·5·


·point in time.·6·


· · · ··       Q.· ·And how far back in the tunnel did you go?·7·


· · · ··       A.· ·Only to the end of the corrugated metal·8·


·pipe that was installed.·9·


· · · ··       Q.· ·Would that be -- what? -- 40, 50 feet?10·


· · · ··       A.· ·I think approximately 40 foot.11·


· · · ··       Q.· ·And was there a white PVC pipe inside the12·


·corrugated pipe at that point in time?13·


· · · ··       A.· ·Yes, there was.14·


· · · ··       Q.· ·And did you do -- did it extend into the15·


·tunnel?16·


· · · ··       A.· ·As far as I know, it extended on into the17·


·tunnel, yes.18·


· · · ··       Q.· ·You didn't go in to see how far?19·


· · · ··       A.· ·No, I didn't.20·


· · · ··       Q.· ·Did you make any attempt to do any cleaning21·


·or restoration work beyond the end of the corrugated22·


·pipe?23·


· · · ··       A.· ·No, I didn't.24·


· · · ··       Q.· ·As a result of your work, were you able to25·
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·determine whether that increased the flow coming out of·1·


·the corrugated pipe?·2·


· · · ··       A.· ·I think at that particular point in time it·3·


·probably increased the flow coming out of the pipe and·4·


·probably lessened the flow that was running around the·5·


·pipe.·6·


· · · ··       Q.· ·Let's assume that a lack of maintenance was·7·


·in fact obstructing flow into the pipe.··You say the·8·


·water would then run around the pipe.·9·


· · · · · · ·            Where would it end up?10·


· · · ··       A.· ·In the particular time in -- at that11·


·particular time it would actually bypass the head box12·


·for the irrigation pipes.··And that's the reason he had13·


·me clean the actual corrugated metal pipe is what water14·


·he could keep in that pipe was delivered into the15·


·concrete irrigation box.16·


· · · ··       Q.· ·Mr. Erwin, if that water ran around the17·


·pipe and wasn't collected, would it flow out of the18·


·talus slope area and be utilized or be diverted by19·


·Rangen?20·


· · · ··       A.· ·It could have been, yes.21·


· · · ··       Q.· ·And you said the work that you did back in22·


·the '70s was requested by one of the irrigation rights?23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·And was their interest in making sure the25·
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·water ended up in the irrigation pipeline and not in·1·


·the downstream talus slope?·2·


· · · ··       A.· ·It -- their intent was for the water to be·3·


·able to keep the box that filled the pipelines as full·4·


·as they could to keep what water they could keep coming·5·


·to their farm.·6·


· · · ··       Q.· ·And absent the cleaning, they might not·7·


·have that extra water at the box?·8·


· · · ··       A.· ·Yes, sir.·9·


· · · ··       Q.· ·After this one event you described that10·


·occurred in 1970, do you know of any cleaning that's11·


·ever occurred in the Curren Tunnel after that time?12·


· · · ··       A.· ·I don't know.13·


· · · ··       Q.· ·So you wouldn't -- have you been back in14·


·the tunnel since 1970 to see what the condition is?15·


· · · ··       A.· ·No, I haven't.16·


· · · ··       Q.· ·Are you familiar with other tunnels in the17·


·area that have been dug into the aquifer in order to18·


·provide a supply of water?19·


· · · ··       MR. HAEMMERLE:··Object to the form of the20·


·question to the form of being dug into the aquifer.··I21·


·don't think there's any evidence that that's true in22·


·this case.23·


· · · ··       MR. RANDY BUDGE:··I think the witness can answer24·


·that.··I just asked if he was aware of it.25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. II 3/18/2014


Page 336


· · · ··       THE HEARING OFFICER:··Overruled.·1·


· · · · · · ·            Go ahead, Mr. Erwin.·2·


· · · ··       THE WITNESS:··Please ask me again.·3·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Yeah.··You're·4·


·familiar with the Curren Tunnel.·5·


· · · · · · ·            Are you familiar with other tunnels in the·6·


·vicinity that are used to supply water?·7·


· · · ··       A.· ·I'm familiar of their location.··I'm not·8·


·real familiar; in other words, I haven't been into very·9·


·many of them.10·


· · · ··       Q.· ·Okay.··Are you aware of cleaning that has11·


·gone on on other tunnels in the vicinity?12·


· · · ··       A.· ·I'm -- I'll put it this way:··I'm pretty13·


·sure -- and I don't remember how long ago, but I'm14·


·pretty sure that there was some work done on the15·


·Hoagland Tunnel to remove debris and to possibly16·


·improve the flow at the mouth of the tunnel.17·


· · · · · · ·            Just this last winter I performed a large18·


·amount of maintenance on the Florence Livestock Spring19·


·Tunnel, and have a little more to do there to finish20·


·the project.21·


· · · ··       Q.· ·So does that work on the Hoagland Tunnel22·


·you described and the work on the Florence Livestock23·


·Tunnel, you said last winter, meaning 2013 or 2014?24·


· · · ··       A.· ·The winter of 2013 and '14, yes.25·
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· · · ··       Q.· ·'13/'14.··Okay.·1·


· · · ··       A.· ·Yes.·2·


· · · ··       Q.· ·And did that work consist primarily of·3·


·removing debris from the tunnel itself?·4·


· · · ··       A.· ·In the case of the Hoagland Tunnel, I can't·5·


·answer for sure because I didn't perform the work.··In·6·


·the case of the Florence Livestock Tunnel, the only·7·


·debris that is being removed is at the actual mouth or·8·


·outflow of the tunnel.··And it's from rock and debris·9·


·that's fell into the ditch that carries the water away10·


·from the tunnel outside of the area of the tunnel.11·


· · · ··       Q.· ·And what's the reason -- was it the water12·


·users themselves that did that work?13·


· · · ··       A.· ·The Little Lateral Users Group14·


·Association -- and I'll put it this way, I own a water15·


·right in it -- hired me to do the work.16·


· · · ··       Q.· ·And you actually did the work on that one?17·


· · · ··       A.· ·Yes, I am, uh-huh.18·


· · · ··       Q.· ·And did you observe what the effects of19·


·your cleaning work were on the flow of water from the20·


·tunnel?21·


· · · ··       A.· ·I was not in a position to be able to22·


·measure the exact amounts.··But by cleaning the ditch23·


·leading away from the tunnel, it was obvious from the24·


·amount of water going over the spillway at the box that25·
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·we had increased the amount of water coming out the·1·


·ditch that provides water to the irrigation box.··We·2·


·did not, to my knowledge, increase the water coming out·3·


·of the tunnel.··We were just able to gather it and get·4·


·it into the box.·5·


· · · ··       Q.· ·Justin, could you pull up Exhibit 1029.·6·


· · · · · · ·            Mr. Erwin, 1029 should be in that book.·7·


· · · · · · ·            And the second page of that, Justin.··Maybe·8·


·you can blow up the note.·9·


· · · · · · ·            Mr. Erwin, in your book on page 1029, the10·


·second page is a hydrograph, I believe.··And you were11·


·asked some questions about that in your deposition.12·


· · · · · · ·            Do you remember?13·


· · · ··       A.· ·Yes, sir.14·


· · · ··       Q.· ·And what's been blown up on the screen is a15·


·note that's there that talks about some of the data16·


·being graded as poor due to equipment problems.17·


· · · · · · ·            And if I recall correctly, in your18·


·deposition you didn't really know anything about what19·


·those problems were?20·


· · · ··       A.· ·No, I don't.21·


· · · ··       Q.· ·And did you receive any information from22·


·the Department later about what some of those problems23·


·were that were being referred to by the author of that24·


·note?25·
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· · · ··       A.· ·I have not, no.·1·


· · · ··       Q.· ·Okay.·2·


· · · ··       A.· ·I received that particular note, and that's·3·


·all.·4·


· · · ··       MR. RANDY BUDGE:··Okay.··We would ask for the --·5·


·let me check.··Has 1045 been admitted?··I show that was·6·


·one that was admitted.··Okay.·7·


· · · ··       MR. TJ BUDGE:··This one is 2045A.·8·


· · · ··       MR. RANDY BUDGE:··Or excuse me, 2045A.··We would·9·


·offer 2045A.··And that was the letter that was provided10·


·by the Department in response to the questions during11·


·Mr. Erwin's deposition.··The parties had asked for an12·


·explanation from the author.··And this e-mail was sent13·


·to the parties' counsel in lieu of calling Michelle14·


·Richmand.··We'd simply offer Exhibit 2045A, being a15·


·Department record.16·


· · · ··       MR. HAEMMERLE:··No objection.17·


· · · ··       THE HEARING OFFICER:··Okay.··The document marked18·


·as Exhibit 2045A is received into evidence.19·


· · · ··       MR. MAY:··Director, I'm just wondering if --20·


· · · ··       THE HEARING OFFICER:··Oh, sorry.··Mr. Lemmon?21·


· · · ··       MR. LEMMON:··That's fine.22·


· · · ··       THE HEARING OFFICER:··Thank you for the23·


·reminder.24·


· · · · · · ·            (Exhibit 2045A received.)25·
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· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Mr. Erwin, just one·1·


·other question.·2·


· · · · · · ·            Do you know of any changes that have·3·


·occurred recently to address any issues pertaining to·4·


·the measuring device in the Curren Tunnel?·5·


· · · ··       A.· ·I'm not aware of any, no.·6·


· · · ··       MR. RANDY BUDGE:··Okay.··Thank you very much.·7·


·That's all the questions I have.··Appreciate you·8·


·coming.·9·


· · · ··       THE HEARING OFFICER:··Do you plan to10·


·cross-examine Mr. Erwin, then, Mr. Haemmerle?11·


· · · ··       MR. HAEMMERLE:··Yes.··Thank you.12·


· · · ··       THE HEARING OFFICER:··Okay.··Just looking for a13·


·logical place to break, but maybe we can finish.14·


· · · ··       MR. HAEMMERLE:··I don't think I'm going to take15·


·too long.··Director, if you need to break --16·


· · · ··       THE HEARING OFFICER:··No, I'm fine.17·


·18·


· · · · · · · · · ··                   CROSS-EXAMINATION19·


·BY MR. HAEMMERLE:20·


· · · ··       Q.· ·Good morning, Mr. Erwin.21·


· · · ··       A.· ·Good morning.22·


· · · ··       Q.· ·I don't think I have a lot of questions to23·


·ask you.··I just want to kind of clean up and make sure24·


·everyone understands exactly what you do.25·
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· · · · · · ·            Mr. Erwin, what is your job title?·1·


· · · ··       A.· ·I'm the watermaster for Water District 36A.·2·


· · · ··       Q.· ·And in relation to that job, you keep·3·


·something called proof reports; correct?·4·


· · · ··       A.· ·Yes, I do.·5·


· · · ··       Q.· ·Justin, if you could pull up the first page·6·


·of Exhibit 209.·7·


· · · · · · ·            Hang on, Mr. Erwin.·8·


· · · · · · ·            Mr. Erwin, you have a binder with you·9·


·today; correct?10·


· · · ··       A.· ·Yes, I do.11·


· · · ··       Q.· ·You have two binders with you today?12·


· · · ··       A.· ·Yes.··I'm sorry.··I forgot to bring them up13·


·to the table.14·


· · · ··       Q.· ·I don't think you necessarily --15·


· · · ··       A.· ·Okay.16·


· · · ··       Q.· ·Well, Mr. Erwin, with regard to the17·


·Martin-Curren Tunnel rights and the Curren Ditch18·


·rights, you have two binders; correct?19·


· · · ··       A.· ·Yes.20·


· · · ··       Q.· ·Exhibit 209 is the binder that's relevant21·


·to the Martin-Curren Tunnel rights under "Miscellaneous22·


·36A rights"; correct?23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·Okay.··So the documents relative to the25·
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·Martin-Curren Tunnel in Exhibit 209 are contained under·1·


·the tab "Miscellaneous 36A rights"?·2·


· · · ··       A.· ·Yes, they are.·3·


· · · ··       Q.· ·Okay.··Pull up the first page of·4·


·Exhibit 210.·5·


· · · · · · ·            Mr. Erwin, up on the screen there is the·6·


·first page of a binder labeled Exhibit 210.·7·


· · · · · · ·            That contains the Curren Ditch rights;·8·


·correct?·9·


· · · ··       A.· ·Yes, it does.10·


· · · ··       Q.· ·And we know that because it says so on the11·


·first page; correct?12·


· · · ··       A.· ·Yes.13·


· · · ··       MR. HAEMMERLE:··Garrick, my records show that14·


·both 209 and 210 have been admitted.15·


· · · ··       MR. BAXTER:··Yes.16·


· · · ··       MR. RANDY BUDGE:··Correct.17·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··Now, you are very well18·


·aware of the Rangen research facility and the Sandy19·


·Ponds and the Curren Ditch; correct, Mr. Erwin?20·


· · · ··       A.· ·Yes.21·


· · · ··       Q.· ·Could you pull up 2074.22·


· · · · · · ·            Mr. Erwin, do you recognize Exhibit 2074?23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·And did you create Exhibit 2074?25·
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· · · ··       A.· ·Yes, I did.·1·


· · · ··       Q.· ·And what is -- what do you use 2074 for?·2·


· · · ··       A.· ·It's a map of the entire Water District 36A·3·


·with a red line on all the distribution systems that·4·


·are involved in the administration of the water in·5·


·District 36A.·6·


· · · ··       Q.· ·Okay.··The portion that Justin just pulled·7·


·up kind of gives you the lay of the land of where the·8·


·Sandy Ponds are located, the Sandy Pipeline, and the·9·


·Rangen research facility; correct?10·


· · · ··       A.· ·Yes, it is.11·


· · · ··       Q.· ·The Sandy Pipeline, the red line from the12·


·ponds in the lower left-hand corner enter into what13·


·appears to be a ditch; correct?14·


· · · ··       A.· ·Yes, it does.15·


· · · ··       Q.· ·Is that ditch in fact the Curren Ditch?16·


· · · ··       A.· ·Yes, it is.17·


· · · ··       Q.· ·A restatement of the obvious, of course:18·


·The Sandy Pipeline does not convey any direct water to19·


·the Rangen facility; correct?20·


· · · ··       A.· ·That's correct.21·


· · · ··       Q.· ·Okay.··And it would be downstream from the22·


·Rangen research facility; correct?23·


· · · ··       A.· ·Yes, it would.24·


· · · ··       Q.· ·Where do you measure -- I think in your25·
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·deposition you mentioned the Curren Ditch weir.·1·


· · · · · · ·            Is that located in close proximity to where·2·


·the pipeline enters into the Curren Ditch?·3·


· · · ··       A.· ·It's -- the Curren Ditch weir --·4·


·measurement weir is located just upstream of the·5·


·outflow of the Sandy Pipeline.·6·


· · · ··       Q.· ·Okay.··I know we don't have a good scale,·7·


·but about how far upstream from the pipeline is that?·8·


· · · ··       A.· ·I'm going to say approximately 25 feet.·9·


· · · ··       Q.· ·Okay.10·


· · · ··       A.· ·Maybe 30 feet.11·


· · · ··       Q.· ·Now, I think Mr. Budge asked you some12·


·certain questions about whether or not you're aware of13·


·the Sandy Pipeline delivery of water rights from the14·


·Sandy Ponds.15·


· · · · · · ·            Are you aware of what water rights are16·


·associated with the Sandy Ponds?17·


· · · ··       A.· ·No, I'm not.18·


· · · ··       Q.· ·Okay.··And in fact, at some point in time19·


·you were asked not to administer the Sandy Ponds area;20·


·correct?21·


· · · ··       A.· ·That's correct.22·


· · · ··       Q.· ·So following your orders, you have not done23·


·that?24·


· · · ··       A.· ·That's correct.25·
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· · · ··       Q.· ·All right.··So as you sit here, you can't·1·


·testify who in fact owns any of the water rights out of·2·


·the Sandy Ponds?·3·


· · · ··       A.· ·No, sir.·4·


· · · ··       Q.· ·Mr. Erwin, you're well aware of the·5·


·priority dates out of the Martin-Curren Tunnel and the·6·


·Curren Ditch; correct?·7·


· · · ··       A.· ·Yes, sir.·8·


· · · ··       Q.· ·I think you testified that the earliest·9·


·Morris right out of the Martin-Curren Tunnel has a10·


·priority date of October 9th, 1884?11·


· · · ··       A.· ·Yes, sir.12·


· · · ··       Q.· ·There are approximately five water rights13·


·down the Curren Ditch that have senior priority dates;14·


·correct?15·


· · · ··       A.· ·Yes, there is.16·


· · · ··       Q.· ·Can we pull up Exhibit 210 -- 2010.··I17·


·apologize.··Pull up 2070.18·


· · · · · · ·            Mr. Erwin, at the deposition I think we had19·


·you pull out the various senior water rights in the20·


·Curren Ditch to the Morris right.21·


· · · · · · ·            Do you recall your testimony?22·


· · · ··       A.· ·Yes.23·


· · · ··       Q.· ·And I believe Exhibit 2070 --24·


· · · · · · ·            Let's go to the 13th page of that.25·
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· · · · · · ·            Mr. Erwin, I think you walked us all·1·


·through the various senior rights to the Morris right.·2·


·And I believe that there were five of those rights,·3·


·beginning with water right 36-16831 through -35;·4·


·correct?·5·


· · · ··       A.· ·Yes.·6·


· · · ··       Q.· ·And those water rights total 15 cfs?·7·


· · · ··       A.· ·I believe they do, sir.·8·


· · · ··       Q.· ·Okay.··And to be sure, there's a lot of·9·


·water rights in the Billingsley Creek that are even10·


·senior to these five rights; correct?11·


· · · ··       A.· ·Yes, there is.12·


· · · ··       Q.· ·At least probably half of the rights in13·


·Billingsley Creek are senior to these rights; correct?14·


·Close to --15·


· · · ··       A.· ·I -- I don't know off the top of my head,16·


·but there are several water rights senior.17·


· · · ··       Q.· ·A lot.··Okay.··Now, you testified that when18·


·the Curren Ditch weir flows less than 15 cfs, the19·


·Martin-Curren Tunnel rights are out of priority;20·


·correct?21·


· · · ··       A.· ·Yes, they are.22·


· · · ··       Q.· ·That's every single irrigation right out of23·


·the Martin-Curren Tunnel; correct?24·


· · · ··       A.· ·Yes, sir.25·
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· · · ··       Q.· ·That's every single irrigation right owned·1·


·by Mr. Morris; correct?·2·


· · · ··       A.· ·Yes.·3·


· · · ··       Q.· ·However, that would not include Rangen's·4·


·nonconsumptive use rights; correct?·5·


· · · ··       A.· ·That's right.·6·


· · · ··       Q.· ·Okay.··Because they're nonconsumptive?·7·


· · · ··       A.· ·Yes, sir.·8·


· · · ··       Q.· ·Now, Mr. Budge went over -- you prepared a·9·


·summary, kind of a snapshot of time over four10·


·particular dates that show the measurements over the11·


·Curren Ditch weir; correct?12·


· · · ··       A.· ·Yes, sir.13·


· · · ··       Q.· ·There are a lot of backup documents for14·


·that?15·


· · · ··       A.· ·Yes, there is.16·


· · · ··       Q.· ·Let's pull up Exhibit 2005.17·


· · · · · · ·            Frank, I'm showing you what's been marked18·


·as Exhibit 2005.19·


· · · · · · ·            Do you recognize this document?20·


· · · ··       A.· ·Yes, I do.21·


· · · ··       Q.· ·And tell me what this document is.22·


· · · ··       A.· ·That would be the annual summary for the23·


·reporting on the measurements on the Curren Ditch.24·


· · · ··       Q.· ·And those are -- it looks to me like those25·
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·are kept on a daily basis.·1·


· · · ··       A.· ·We actually get those readings on a weekly·2·


·basis.·3·


· · · ··       Q.· ·Weekly.·4·


· · · ··       A.· ·And then as they are entered, from one week·5·


·to the next week the computer interpolates them for a·6·


·daily measurement.··But we don't take them every day.·7·


·We take them once a week.·8·


· · · ··       Q.· ·Okay.··And the once-a-week measurements are·9·


·compiled in Exhibit 2005 right there?10·


· · · ··       A.· ·That's -- yes.11·


· · · ··       Q.· ·Okay.··And then let's go to --12·


· · · · · · ·            My records show 2005 has been admitted.13·


·Let's go to 2004.14·


· · · · · · ·            Frank, do you recognize Exhibit 2004?15·


· · · ··       A.· ·Yes, I do.16·


· · · ··       Q.· ·And that's one of the records you keep?17·


· · · ··       A.· ·That -- that data was compiled from the18·


·previous exhibit.··And it's a chart to condense it so19·


·that it's more usable, I guess, or...20·


· · · ··       Q.· ·I understand.··And that's one of the21·


·documents you keep; correct?22·


· · · ··       A.· ·Yes.··It -- I don't necessarily keep it.··I23·


·generated it for my own information for this purpose.24·


· · · ··       Q.· ·Okay.··And the purpose was to describe25·
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·flows over the Curren Ditch weir; correct?·1·


· · · ··       A.· ·Yes.·2·


· · · ··       Q.· ·Okay.··My records show that 2004 has been·3·


·admitted.··Let's move on to 2003.·4·


· · · · · · ·            Frank, what you have before you is·5·


·Exhibit 2003.·6·


· · · · · · ·            And that's the document that Mr. Budge went·7·


·over with you?·8·


· · · ··       A.· ·Yes.·9·


· · · ··       Q.· ·And that reflects that at least out of, by10·


·my count, 12 of the last 14 years in July the flows11·


·over the weir have been less than 15 cfs; correct?12·


· · · ··       A.· ·Yes, they have.13·


· · · ··       Q.· ·And Mr. Budge asked you whether or not you14·


·had to formally curtail the Martin-Curren Tunnel15·


·rights.16·


· · · · · · ·            Do you recall Mr. Budge's question?17·


· · · ··       A.· ·Yes, I do.18·


· · · ··       Q.· ·And I think your answer, if I was reading19·


·you correctly, was that you didn't have to formally20·


·curtail the Martin-Curren Tunnel rights because there21·


·wasn't any flows coming out of the Martin-Curren22·


·Tunnel; correct?23·


· · · ··       A.· ·Yes.24·


· · · ··       MR. RANDY BUDGE:··Object to the question.25·
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·Mischaracterizes his testimony.·1·


· · · ··       THE HEARING OFFICER:··Well, sustained.··I don't·2·


·recall that testimony, Mr. Haemmerle.··If you can --·3·


· · · ··       MR. HAEMMERLE:··I'll restate.··It's simple.·4·


· · · ··       THE HEARING OFFICER:··Thank you.·5·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··When the flows were·6·


·less than 15 cfs, did you have to formally curtail the·7·


·Martin-Curren Tunnel rights?·8·


· · · ··       A.· ·No, I didn't.·9·


· · · ··       Q.· ·And why is that?10·


· · · ··       A.· ·There -- at the particular point in time,11·


·they weren't being diverted.12·


· · · ··       Q.· ·All right.··And to be sure, a lot of times13·


·the flows out of the Martin-Curren Tunnel, as you14·


·understand it, are minimal?15·


· · · ··       A.· ·Yes, they are.16·


· · · ··       Q.· ·I believe the tunnel measurements prepared17·


·by the Department of Water Resources show, for example,18·


·in 2013 that the flows out of the Martin-Curren Tunnel19·


·were just over 1 cfs from May through August; correct?20·


· · · ··       A.· ·I believe they were, yes.21·


· · · ··       Q.· ·Okay.··So there was not much to curtail22·


·there, is there?23·


· · · ··       A.· ·No, sir.24·


· · · ··       Q.· ·I think during your deposition or during25·
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·Mr. Budge's testimony you talked about whether or not·1·


·other downstream ditch users had filed water calls.·2·


· · · · · · ·            And I think your testimony was they had·3·


·been getting along; correct?·4·


· · · ··       A.· ·That's correct.·5·


· · · ··       Q.· ·And you're always part of those·6·


·conversations with the senior users, I take it?·7·


· · · ··       A.· ·Yes.·8·


· · · ··       Q.· ·In particular, the 15 -- or the five users·9·


·that you testified to?10·


· · · ··       A.· ·Yes.11·


· · · ··       Q.· ·Is it fair to say that their ability to12·


·work it out with these diminishing flows becomes harder13·


·and harder every single year?14·


· · · ··       A.· ·Yes, it does.15·


· · · ··       Q.· ·Do you expect in future years that they'll16·


·be able to work out those problems getting the17·


·continuing declining flows?18·


· · · ··       MR. RANDY BUDGE:··Objection.··Calls for19·


·speculation.20·


· · · ··       THE HEARING OFFICER:··He is the watermaster and21·


·has significant experience.··Overruled.22·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··You can answer the23·


·question, Frank, if you know.24·


· · · ··       A.· ·I believe in the future there will be more25·
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·priority cuts on Billingsley Creek.·1·


· · · ··       Q.· ·Which would then necessitate some action·2·


·amongst the particular five water users we discussed;·3·


·correct?·4·


· · · ··       A.· ·Very likely, yes.·5·


· · · ··       Q.· ·Okay.··So you anticipate that there will be·6·


·a water call in Billingsley Creek; correct?·7·


· · · ··       A.· ·Yes, I do.·8·


· · · ··       Q.· ·And that water call would naturally impact·9·


·the five senior users making up the 15 cfs; correct?10·


· · · ··       A.· ·I think it would.11·


· · · ··       Q.· ·Now, Mr. Erwin, you're aware of a water12·


·right application that IGWA filed for the so-called13·


·Rangen talus slope.14·


· · · · · · ·            Do you recall that?15·


· · · ··       A.· ·I'm familiar with it a little.16·


· · · ··       Q.· ·And in fact, you filed a protest to that17·


·water right; correct?18·


· · · ··       A.· ·Yes, I -- I didn't file a protest to it.··I19·


·made a comment to it as a watermaster.20·


· · · ··       Q.· ·Okay.··And you understand that that will be21·


·done in a whole separate forum other than this one here22·


·today; correct?23·


· · · ··       A.· ·Yes.24·


· · · ··       MR. HAEMMERLE:··Thank you, Mr. Erwin.25·
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·Appreciate it.·1·


· · · ··       THE HEARING OFFICER:··Mr. Lemmon, questions for·2·


·Mr. Erwin?·3·


· · · ··       MR. LEMMON:··No questions.·4·


· · · ··       THE HEARING OFFICER:··Your chance to grill the·5·


·watermaster, and you're passing it up.·6·


· · · · · · ·            Mr. Budge, redirect?·7·


· · · ··       MR. RANDY BUDGE:··Thank you.·8·


··9·


· · · · · · · · ··                 REDIRECT EXAMINATION10·


·BY MR. RANDY BUDGE:11·


· · · ··       Q.· ·Mr. Erwin, you answered a question about12·


·the Sandy Pond administration, and you said you were13·


·ordered not to administer it.··So my understanding is14·


·that's just not part of the area that you're supposed15·


·to administer water.16·


· · · ··       A.· ·I would phrase it this way:··The lands17·


·being irrigated by the Sandy Ponds are within the Water18·


·District of 36A.19·


· · · ··       Q.· ·Okay.20·


· · · ··       A.· ·At the particular point in time that the21·


·ponds and the pipeline was built, the Director of the22·


·Department of Water Resources at that point in time23·


·gave me no authority or instruction to monitor any of24·


·the water going into or out of the Sandy Ponds.25·
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· · · ··       Q.· ·Who was -- that's all I wanted to find out,·1·


·who that person was.·2·


· · · ··       A.· ·That was Mr. Karl Dreher.·3·


· · · ··       Q.· ·Dreher.··Okay.··And at that time he served·4·


·as the Director of the Department, and would be your·5·


·boss as such?·6·


· · · ··       A.· ·He was my boss, yes, sir.·7·


· · · ··       Q.· ·Mr. Haemmerle asked you a question about·8·


·the administration of the Martin-Curren Tunnel·9·


·irrigation rights.··And you gave a response that you10·


·didn't have to curtail them due to a call downstream.11·


· · · · · · ·            Is that because those rights were being12·


·supplied by the Sandy Pond at the time?13·


· · · ··       A.· ·I believe they were at that time, yes.14·


· · · ··       Q.· ·And you also mentioned that you anticipate15·


·a water call, a priority administration at some point16·


·on Billingsley Creek.17·


· · · · · · ·            Would that be out two to three years, is18·


·your estimate?19·


· · · ··       A.· ·It was suggested at the last annual Water20·


·District meeting that the watermaster prepare a short21·


·synopsis of how the water may or may not need to be22·


·administrated on the lower end of Billingsley Creek23·


·this coming year.24·


· · · · · · ·            And I did not perform that task due to the25·
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·fact that I think we can get by this year with what·1·


·water is available.··I think next year at the annual·2·


·meeting it will be a hot item for discussion.·3·


· · · ··       Q.· ·And I noted in your deposition you made a·4·


·comment that you expected that in the next two to three·5·


·years in the future?·6·


· · · ··       A.· ·Yes, I do.·7·


· · · ··       Q.· ·That would be your best estimate, in the·8·


·next two to three years, not this irrigation season?·9·


· · · ··       A.· ·Yes, sir.10·


· · · ··       Q.· ·You made some -- you provided some11·


·testimony regarding some senior rights on Billingsley12·


·Creek downstream.13·


· · · · · · ·            Where are they located, when you were14·


·referring to senior rights on Billingsley Creek?15·


· · · ··       A.· ·I think the majority of them would be16·


·located at probably the four to five major diversions17·


·down near Highway 30.18·


· · · ··       Q.· ·Are there other inflows to Billingsley19·


·Creek below the Curren Ditch that would supply some of20·


·those downstream senior rights?21·


· · · ··       A.· ·Yes, there is.22·


· · · ··       Q.· ·And are those from various tributary23·


·springs and streams?24·


· · · ··       A.· ·Yes.··Yes, they are.25·
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· · · ··       Q.· ·So it's possible that those downstream·1·


·rights would be filled from sources other than -- that·2·


·came into Billingsley Creek downstream from the Curren·3·


·Ditch diversion?·4·


· · · ··       A.· ·It's very likely some of those other·5·


·tributaries would be curtailed, yes, or the diversions·6·


·from the tributaries would be curtailed.·7·


· · · ··       Q.· ·Of those prior irrigation rights downstream·8·


·on Billingsley Creek, have they ever called for·9·


·regulation against the Curren Ditch rights?10·


· · · ··       A.· ·Not to this -- not to this point in time.11·


· · · ··       Q.· ·And I think you testified previously they'd12·


·never called for regulation against the irrigation13·


·rights in the Curren Tunnel either?14·


· · · ··       A.· ·No, they haven't.15·


· · · ··       Q.· ·You're familiar with the cease-and-desist16·


·order that was issued by the Director that prevented17·


·Rangen from diverting any water other than the Curren18·


·Tunnel?19·


· · · ··       A.· ·Yes, sir.20·


· · · ··       Q.· ·And to your knowledge, has that been21·


·complied with by Rangen?22·


· · · ··       A.· ·I think the order was stayed or rescinded.23·


·I'm not sure.··I was told not to curtail it at that24·


·point in time.25·
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· · · ··       Q.· ·The curtailment order against groundwater·1·


·users was stayed.··But let me just go back and ask you·2·


·what you know.·3·


· · · · · · ·            Have you had any discussions with Rangen·4·


·about complying with the cease-and-desist order and to·5·


·stop diverting any water, other than from the Curren·6·


·Tunnel?·7·


· · · ··       MR. HAEMMERLE:··Counsel, I'll tell you as a·8·


·matter of fact that order has been stayed.·9·


· · · ··       MR. RANDY BUDGE:··Is that in a proceeding other10·


·than this one?11·


· · · ··       MR. HAEMMERLE:··It was in the cease-and-desist12·


·proceeding.13·


· · · ··       MR. RANDY BUDGE:··What was the basis of that?14·


· · · ··       THE HEARING OFFICER:··Maybe we can have this15·


·discussion outside.16·


· · · ··       MR. HAEMMERLE:··Let's go off.··Let's go off the17·


·record now.18·


· · · ··       THE HEARING OFFICER:··Well, either that or --19·


·you know, Mr. Erwin can answer the question.··But I20·


·think the colloquy that we're engaged in is probably21·


·not a proper one right now.22·


· · · ··       MR. HAEMMERLE:··That's fine.23·


· · · ··       THE HEARING OFFICER:··If you want to pursue it24·


·with Mr. --25·
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· · · ··       MR. HAEMMERLE:··I was just telling him so he·1·


·knew.··Evidently he doesn't.·2·


· · · ··       THE HEARING OFFICER:··If you want to pursue this·3·


·line of questioning with Mr. Erwin, that's fine.·4·


· · · ··       MR. RANDY BUDGE:··I have a couple questions.·5·


· · · ··       Q.· ·So to your knowledge, there's not been any·6·


·cease of diversions by Rangen from sources outside of·7·


·the Curren Tunnel?·8·


· · · ··       A.· ·I don't believe so, no.·9·


· · · ··       Q.· ·Do you know anything about the agreement10·


·that Rangen made that allowed them to continue to11·


·receive water despite the cease-and-desist order that12·


·was issued January 30th?13·


· · · ··       A.· ·No, I don't.14·


· · · ··       Q.· ·You weren't part of those proceedings?15·


· · · ··       A.· ·No, I wasn't.16·


· · · ··       MR. RANDY BUDGE:··No further questions.17·


· · · ··       THE HEARING OFFICER:··Okay.18·


· · · ··       MR. RANDY BUDGE:··I would like to go off the19·


·record.20·


· · · ··       THE HEARING OFFICER:··Okay.··That's fine.··Let's21·


·go off for a minute.22·


· · · · · · ·            (Discussion.)23·


· · · ··       THE HEARING OFFICER:··We're recording again.24·


· · · · · · ·            Mr. Budge, do you have further questions25·
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·for the witness?·1·


· · · ··       MR. RANDY BUDGE:··No questions.··Thank you very·2·


·much, Mr. Erwin.·3·


· · · ··       THE HEARING OFFICER:··Okay.··Recross,·4·


·Mr. Haemmerle?·5·


· · · ··       MR. HAEMMERLE:··Thank you.·6·


··7·


· · · · · · · · · ·                  RECROSS-EXAMINATION·8·


·BY MR. HAEMMERLE:·9·


· · · ··       Q.· ·Mr. Erwin, you understand that when flows10·


·over the Curren Ditch weir are less than 15 cfs the11·


·Martin-Curren Tunnel rights are operating out of12·


·priority; correct?··There's not enough water?13·


· · · ··       A.· ·Yes.14·


· · · ··       MR. HAEMMERLE:··No further questions.15·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon?16·


· · · ··       MR. LEMMON:··No questions.17·


· · · ··       THE HEARING OFFICER:··All right.··Let's take our18·


·midmorning break, and we'll come back at about ten to19·


·the hour, ten to 11:00.··Thanks.20·


· · · · · · ·            (Recess.)21·


· · · ··       THE HEARING OFFICER:··We're back on the record22·


·after a midmorning break.23·


· · · · · · ·            And as just a procedural matter, the24·


·deposition by Alan Hansten has been marked as25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. II 3/18/2014


Page 360


·Exhibit -- what is it? -- 2076?·1·


· · · ··       MR. BAXTER:··I think that's correct, sir.·2·


· · · ··       THE HEARING OFFICER:··And it, again, is received·3·


·into evidence by stipulation of the parties, and will·4·


·substitute for Mr. Hansten's testimony in this·5·


·contested case.·6·


· · · · · · ·            Okay.··With that procedural clarification,·7·


·TJ, call the next witness.·8·


· · · ··       MR. TJ BUDGE:··Yeah.··And while we're at it,·9·


·Mr. Director, I'll just point out that along with10·


·Mr. Hansten's deposition transcript Exhibits 202311·


·through 2030 were also admitted by stipulation.··Those12·


·were the deposition exhibits from his deposition.13·


· · · ··       THE HEARING OFFICER:··So noted.··Okay.14·


· · · ··       MS. McHUGH:··Mr. Director, may I speak?15·


· · · ··       THE HEARING OFFICER:··Yes.16·


· · · ··       MS. McHUGH:··Candice McHugh.··And I just wanted17·


·to make record that I am here representing Mr. Morris18·


·as a witness.··He's been called by both parties.··I19·


·expect that both parties have direct examination of him20·


·and potential cross-examination.21·


· · · · · · ·            But to the extent that I am here to protect22·


·his interests, I may be entering objections or23·


·depending on where the cross-examinations or the24·


·examination goes.··But I just wanted to make a record25·
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·for your purpose.·1·


· · · ··       THE HEARING OFFICER:··Okay.··Thank you.·2·


· · · ··       MR. TJ BUDGE:··Has Mr. Morris been sworn?·3·


· · · ··       THE HEARING OFFICER:··No.·4·


· · · ··       MR. TJ BUDGE:··Okay.·5·


· · · ··       THE HEARING OFFICER:··So, Mr. Morris, if you·6·


·will stand, please.··Raise your right hand.·7·


··8·


· · · · · · · · ··                 HOWARD BUTCH MORRIS,·9·


·having been called as a witness by IGWA and duly sworn10·


·to tell the truth relating to said cause, testified as11·


·follows:12·


·13·


· · · ··       THE HEARING OFFICER:··Thank you.··Please be14·


·seated.15·


· · · · · · ·            Mr. Budge, you may examine.16·


·17·


· · · · · · · · · ·                  DIRECT EXAMINATION18·


·BY MR. TJ BUDGE:19·


· · · ··       Q.· ·Mr. Morris, thanks for being here today.20·


· · · · · · ·            Would you please begin by stating your name21·


·and spelling your last name for the record.22·


· · · ··       A.· ·Howard Butch Morris.··My last name23·


·M-o-r-r-i-s.24·


· · · ··       Q.· ·Okay.··I understand you commonly go by25·
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·"Butch"; is that right?·1·


· · · ··       A.· ·Yes.·2·


· · · ··       Q.· ·Do you mind if I call you "Butch" today?·3·


· · · ··       A.· ·That would be perfect.·4·


· · · ··       Q.· ·Butch, I understand you're a farmer.·5·


· · · ··       A.· ·I am.·6·


· · · ··       Q.· ·Where do you farm?·7·


· · · ··       A.· ·Gooding County, 6200 acres.·8·


· · · ··       Q.· ·Is that surface water or groundwater, or·9·


·some of both?10·


· · · ··       A.· ·Everything.11·


· · · ··       Q.· ·Okay.··This case today is about some water12·


·rights from the Martin-Curren Tunnel.··And it in part13·


·involves irrigation of some land near the tunnel that I14·


·understand you farm.··I'd like to have you look in15·


·those green binders in front of you and find the16·


·exhibit marked 1049.17·


· · · · · · ·            Do you recognize this document?18·


· · · ··       A.· ·Yes, I do.19·


· · · ··       Q.· ·This is a table of water rights from the20·


·Martin-Curren Tunnel, and I believe we reviewed these21·


·at your deposition; is that right?22·


· · · ··       A.· ·Yes.23·


· · · ··       Q.· ·I see some of these water rights have the24·


·name "Morris" next to them.25·
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· · · · · · ·            Are those water rights that you own?·1·


· · · ··       A.· ·Correct.·2·


· · · ··       Q.· ·And I understand you irrigate some farmland·3·


·that these rights pertain to; is that right?·4·


· · · ··       A.· ·Yes.·5·


· · · ··       Q.· ·I understand you also irrigate some land·6·


·that has other Martin-Curren Tunnel water rights·7·


·attached to it; is that correct?·8·


· · · ··       A.· ·Yes.·9·


· · · ··       Q.· ·Can you tell me which water rights are10·


·associated with the other land that you farm.11·


· · · ··       A.· ·Well, the Musser right irrigates the12·


·205 acres that I farm for them.··And then the Candy13·


·right irrigates the acreage that I farm for them.14·


· · · ··       Q.· ·Okay.··Let me have you find15·


·Exhibit No. 1069.16·


· · · ··       A.· ·1069?17·


· · · ··       Q.· ·Yes, 1-0-6-9.··This is an aerial or18·


·satellite photograph of what appears to be some19·


·farmland.20·


· · · · · · ·            And my recollection is you provided this21·


·during your deposition; is that right?22·


· · · ··       A.· ·Yes, I did.23·


· · · ··       Q.· ·Is this a map that you keep in the course24·


·of your farming operations?25·
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· · · ··       A.· ·It is.·1·


· · · ··       Q.· ·And does this depict some of the land that·2·


·has water rights from the Martin-Curren Tunnel·3·


·appurtenant to it?·4·


· · · ··       A.· ·It includes all the land.·5·


· · · ··       MR. TJ BUDGE:··I'd offer Exhibit 1069 into·6·


·evidence.·7·


· · · ··       MR. HAEMMERLE:··No objection.·8·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon?·9·


· · · ··       MR. LEMMON:··No objection.10·


· · · ··       THE HEARING OFFICER:··The document marked as11·


·Exhibit 1069 is received into evidence.12·


· · · · · · ·            (Exhibit 1069 received.)13·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Okay.··Then if you'll14·


·turn the page to Exhibit 1070.··This is also part of15·


·the map that you brought with you to your deposition16·


·exhibit.17·


· · · · · · ·            And does this also reflect land that you18·


·farm in this same vicinity as the land identified in19·


·Exhibit 1069?20·


· · · ··       A.· ·Yes.··It's the southern portion of the21·


·Morris property and also shows the water diversion.22·


· · · ··       Q.· ·And I see in the kind of upper right-hand23·


·portion of that it looks like some bodies of water.24·


· · · · · · ·            Are those the Sandy Ponds?25·
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· · · ··       A.· ·Yes.·1·


· · · ··       MR. TJ BUDGE:··I would offer Exhibit 1070.·2·


· · · ··       THE HEARING OFFICER:··Mr. Haemmerle?·3·


· · · ··       MR. HAEMMERLE:··No objection.·4·


· · · ··       THE HEARING OFFICER:··Mr. Lemmon?·5·


· · · ··       MR. LEMMON:··No objection.·6·


· · · ··       THE HEARING OFFICER:··The document marked as·7·


·Exhibit 1070 is received into evidence.·8·


· · · · · · ·            (Exhibit 1070 received.)·9·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Okay.··Mr. Morris, I'd10·


·like to ask you some questions about some of the11·


·features identified on these maps.··Let's first turn to12·


·the map identified as Exhibit 1069.··There are some13·


·handwriting on this map.14·


· · · · · · ·            Is that your handwriting?15·


· · · ··       A.· ·It's my wife's.16·


· · · ··       Q.· ·Okay.··And you're familiar with the17·


·features that she has marked on this map?18·


· · · ··       A.· ·Yes.19·


· · · ··       Q.· ·And so if you look in the upper left-hand20·


·corner, it looks like there's a Martin-Curren Tunnel,21·


·an "X" for the Martin-Curren Tunnel; is that right?22·


· · · ··       A.· ·Correct.23·


· · · ··       Q.· ·And to your knowledge, is that a pretty24·


·good approximation of the location of the tunnel?25·
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· · · ··       A.· ·Yes.·1·


· · · ··       Q.· ·And then you'll see a straight line leading·2·


·at an angle towards the bottom right hand from the·3·


·Curren Tunnel.··And it's labeled "Morris Pipeline from·4·


·Curren Tunnel."·5·


· · · · · · ·            Explain what pipeline that refers to.·6·


· · · ··       A.· ·That's the delivery pipeline from the·7·


·Martin-Curren Tunnel delivered to the box, the cement·8·


·box where the pumps are located.·9·


· · · ··       Q.· ·Okay.··So it looks like that pipeline10·


·angles and then it makes a bend to the -- that's11·


·probably to the west, but towards the cement box.12·


· · · · · · ·            And is that the pipeline that you use or13·


·can use to divert your irrigation rights from the14·


·Martin-Curren Tunnel?15·


· · · ··       A.· ·It is.16·


· · · ··       Q.· ·Do you also have the ability to divert the17·


·Candy or Musser water rights from the Curren Tunnel18·


·through that water pipe?19·


· · · ··       A.· ·Correct.20·


· · · ··       Q.· ·And then you said at least to a cement box.21·


·And I can see that you've marked "cement box" on this22·


·map.23·


· · · · · · ·            Explain to me what's in that cement box and24·


·what you do with water once it gets there.25·
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· · · ··       A.· ·Well, of course it's connected to the Sandy·1·


·Pipeline.··And the Candys have a 25-horsepower pump in·2·


·the southeast corner.··I have a -- excuse me, a·3·


·40-horsepower pump in the southwest corner.··And then·4·


·there's a pipeline that's connected to it that leads·5·


·down to the Musser pump.·6·


· · · ··       Q.· ·Okay.··Is the pipeline identified as the·7·


·Morris Pipeline, is that operational today?·8·


· · · ··       A.· ·It is.·9·


· · · ··       Q.· ·You maintain it?10·


· · · ··       A.· ·Yes.11·


· · · ··       Q.· ·And you could take water from that pipeline12·


·this summer if you needed to?13·


· · · ··       A.· ·Yes.14·


· · · ··       Q.· ·Okay.··You referred to the Sandy Pipe, and15·


·there's been a lot of testimony about that.··But I'd16·


·like to just point it out for the record.··And let's17·


·start by beginning at the Sandy Ponds, which are shown18·


·on the next exhibit, 1070.··It looks like there's three19·


·ponds there, and there's been some discussion.20·


· · · · · · ·            The largest pond towards the upper portion21·


·of the map, is that what is commonly referred to as the22·


·upper pond?23·


· · · ··       A.· ·Yeah.··I call it No. 3.24·


· · · ··       Q.· ·No. 3?25·
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· · · ··       A.· ·But it is the upper pond.·1·


· · · ··       Q.· ·Okay.··And then there's the pond in the·2·


·middle that the Sandy Pipe diverts out of.·3·


· · · · · · ·            What do you call that pond?·4·


· · · ··       A.· ·No. 2.·5·


· · · ··       Q.· ·Have you heard others refer to that as the·6·


·middle pond?·7·


· · · ··       A.· ·No.·8·


· · · ··       Q.· ·Okay.··You call that No. 2.··And then I see·9·


·you've got marked a third pond further west below pond10·


·No. 2.11·


· · · · · · ·            I presume that's pond No. 1?12·


· · · ··       A.· ·Correct.13·


· · · ··       Q.· ·And the Sandy Pipe diverts out of what you14·


·call pond No. 2 and runs in kind of a north or15·


·northwest direction.16·


· · · · · · ·            And then if we look back on Exhibit 1069,17·


·we see it picking back up on this other map; is that18·


·right?19·


· · · ··       A.· ·Correct.20·


· · · ··       Q.· ·Okay.··So just to be clear on the record,21·


·the Sandy Pipe transports water from pond No. 2 to the22·


·cement box that you were discussing earlier?23·


· · · ··       A.· ·That's correct.24·


· · · ··       Q.· ·And water that's diverted into the cement25·
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·box through the Sandy Pipe can then be pumped out of·1·


·your pump, the Candy pump, or the Musser pump?·2·


· · · ··       A.· ·That's correct.·3·


· · · ··       Q.· ·I also see a portion of the Sandy Pipe·4·


·going from the cement box to the Curren Tunnel.·5·


· · · ··       A.· ·The Curren Ditch.·6·


· · · ··       Q.· ·Excuse me, the Curren Ditch.·7·


· · · · · · ·            How is that pipe used?·8·


· · · ··       A.· ·It's excess overflow water.·9·


· · · ··       Q.· ·Okay.··Do you know when the Sandy Pipe was10·


·installed?11·


· · · ··       A.· ·2003.12·


· · · ··       Q.· ·Were you farming this property at that13·


·time?14·


· · · ··       A.· ·Yes, I was.15·


· · · ··       Q.· ·Have you used water from the Sandy Pipe to16·


·farm this property every year since 2003?17·


· · · ··       A.· ·Yes, I have.18·


· · · ··       Q.· ·Could you please identify on these maps19·


·which land is irrigated from the Sandy Pipe.··And let's20·


·start with Exhibit 1069, the one that's up there now on21·


·the screen.22·


· · · ··       A.· ·Well, just adjacent to the box there's23·


·Morris 75 acres.··And farther to the south, which is to24·


·the right, is the Morris 130.25·
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· · · ··       Q.· ·Do you know what I think might be best:··Do·1·


·you have an extra copy?·2·


· · · ··       MR. HAEMMERLE:··We have one this time.··Do you·3·


·want to use it?·4·


· · · ··       MR. TJ BUDGE:··Does anybody have a copy we could·5·


·just have him draw with a marker on?·6·


· · · ··       MR. MAY:··I don't have a hard copy.··We have a·7·


·pointer he can point with.·8·


· · · ··       MR. TJ BUDGE:··If nobody objects, I'll have him·9·


·mark the original Exhibit 1069.10·


· · · ··       MR. HAEMMERLE:··I don't object to that.··Then11·


·we'll substitute it.12·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Mr. Morris, I'm handing13·


·you a Sharpie.··And I'd just like to have you outline14·


·on Exhibit 1069, and then on Exhibit 1070, the land15·


·that you irrigate out of the Sandy Pipe.16·


· · · ··       A.· ·(The witness complies.)17·


· · · ··       Q.· ·Okay.··Hold tight.··You've just circled one18·


·portion of the land on the right side of Exhibit 1069.19·


· · · · · · ·            Do you have a name for that portion of20·


·land?21·


· · · ··       A.· ·Morris 130.22·


· · · ··       Q.· ·Will you just write "Morris 130" with that23·


·marker so that we can identify that piece.24·


· · · ··       A.· ·(The witness complies.)25·
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· · · ··       Q.· ·Is there any other land you irrigate from·1·


·the Sandy Pipe on Exhibit 1069?·2·


· · · ··       A.· ·You know, I made a mistake here.··This is·3·


·the Sandy Ponds, this 130 (indicating).·4·


· · · ··       Q.· ·Okay.··So --·5·


· · · ··       MR. HAEMMERLE:··Sorry, TJ, if I may interrupt.·6·


·When you go through the witness, can you have him·7·


·identify what the 130 or the 75 mean?··I assume it's·8·


·acres, but...·9·


· · · ··       MR. TJ BUDGE:··Yeah, we'll get to that.··So he's10·


·identified that as a name for the piece he's farmed.11·


· · · ··       Q.· ·Mr. Morris, so I understand, the parcel you12·


·identified as Morris 130, you just mentioned that that13·


·is irrigated with water from the Sandy Ponds but that14·


·it does not actually come out of the Sandy Pipeline; is15·


·that right?16·


· · · ··       A.· ·Correct.17·


· · · ··       Q.· ·Okay.··I'll ask you some other questions18·


·about that later.··So the Morris 130 is not irrigated19·


·from the Sandy Pipe, but it does obtain water from the20·


·Sandy Ponds.21·


· · · · · · ·            Could you next identify the property that22·


·is irrigated with water from the Sandy Pipe.23·


· · · ··       A.· ·(The witness complies.)24·


· · · ··       Q.· ·Okay.··You've now circled a piece of ground25·
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·that has within it some handwriting that says "Morris·1·


·75-acre farm."·2·


· · · · · · ·            That's farmland you own?·3·


· · · ··       A.· ·Correct.·4·


· · · ··       Q.· ·Okay.··Is there any other land you irrigate·5·


·from this?·6·


· · · ··       A.· ·There's approximately 4 acres at the Candy·7·


·property.·8·


· · · ··       Q.· ·Please circle that 4 acres.·9·


· · · ··       A.· ·(The witness complies.)10·


· · · ··       Q.· ·Okay.··And that 4 acres, I'll note for the11·


·record, is near the Martin-Curren Tunnel, and there's12·


·already handwriting on the map on Exhibit 1069 that13·


·says "Candy" identifying that 4 acres.14·


· · · · · · ·            Is there any other land you irrigate from15·


·the Sandy Pipe?16·


· · · ··       A.· ·And that's Candy 21 acres (indicating).17·


· · · ··       Q.· ·For the record, Mr. Morris has circled a18·


·parcel of farmland near the Rangen fish hatchery that19·


·was previously labeled "Candy 25-acre farm."20·


· · · · · · ·            Is there anything else?21·


· · · ··       A.· ·And that's the Musser 205 acres22·


·(indicating).23·


· · · ··       Q.· ·Okay.··And that's identified as such on the24·


·map.25·
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· · · · · · ·            Is there anything else?·1·


· · · ··       A.· ·No.·2·


· · · ··       Q.· ·Great.··Thank you.·3·


· · · · · · ·            If we turn to Exhibit 1070, is part of the·4·


·Morris 130 depicted on this map?··You can just say·5·


·"yes" or "no."·6·


· · · ··       A.· ·Yes.·7·


· · · ··       Q.· ·Will you please outline the portion of the·8·


·Morris 130 that's irrigated out of the Sandy Ponds·9·


·that's shown on Exhibit 1070?10·


· · · ··       A.· ·(The witness complies.)11·


· · · ··       Q.· ·Okay.··Is there any other land that's12·


·irrigated with water from the Sandy Ponds that has not13·


·been outlined on either of these two exhibits?14·


· · · ··       A.· ·No.15·


· · · ··       Q.· ·All right.··Thank you.16·


· · · ··       MR. HAEMMERLE:··Wait a minute, TJ.··He marked on17·


·that exhibit.18·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··You keep this one.19·


· · · · · · ·            I don't have any further questions for you,20·


·Mr. Morris, regarding the land you irrigate from the21·


·Sandy Pipe, other than to ask you whether you've22·


·occasionally used water from the Martin-Curren Tunnel23·


·to irrigate any of these lands in recent years?24·


· · · ··       A.· ·I have on occasion opened up the valve and25·
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·turned water into the cement box and irrigated with·1·


·Martin-Curren water.·2·


· · · ··       Q.· ·Okay.··Do you view the water that you use·3·


·from the Sandy Ponds as a supplemental water source to·4·


·your Curren Tunnel water rights?·5·


· · · ··       A.· ·Correct.·6·


· · · ··       Q.· ·And does your use of water from the Sandy·7·


·Ponds benefit other water users?·8·


· · · ··       A.· ·Yes.··I believe that the water that I don't·9·


·divert from the Martin-Curren Tunnel ends up in the10·


·Martin-Curren Ditch and on down.11·


· · · ··       Q.· ·Okay.··You mentioned during your deposition12·


·that you viewed your use of water from the Sandy Pipe13·


·and the Sandy Ponds as also providing some mitigation14·


·benefit.15·


· · · · · · ·            Could you explain that.16·


· · · ··       A.· ·Well, by not -- by not diverting the water17·


·from the Martin-Curren Tunnel, it's -- Rangen uses it.18·


·And like I said, it ends up down the Martin-Curren19·


·Ditch.··Really I don't know what else to say, other20·


·than I think it benefits those other users.21·


· · · ··       Q.· ·Yeah, I think that's just fine.22·


· · · · · · ·            Let me switch gears a little bit and ask23·


·you about the Sandy Ponds.24·


· · · · · · ·            How long have you been farming property25·
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·that we've been looking at in Exhibits 1069 and 1070?·1·


· · · ··       A.· ·Since 1979.·2·


· · · ··       Q.· ·Were you around, then, when the Sandy Ponds·3·


·were constructed?·4·


· · · ··       A.· ·Yes.·5·


· · · ··       Q.· ·When was that?·6·


· · · ··       A.· ·I believe it was a year or two prior to·7·


·2003.·8·


· · · ··       Q.· ·There was some discussion yesterday, and·9·


·you weren't here, about water from the Sandy Ponds10·


·leaking into the aquifer.··We sometimes call that11·


·recharge into the aquifer.12·


· · · · · · ·            Do you have any experience that would lead13·


·you to believe there's water leaking from the ponds14·


·into the aquifer?15·


· · · ··       MR. HAEMMERLE:··Objection.··Foundation, beyond16·


·the scope of this witness' expertise.17·


· · · ··       THE HEARING OFFICER:··Overruled.··If he has some18·


·personal observation.··He's been there, has had the19·


·opportunity to observe.20·


· · · ··       THE WITNESS:··Well, two years ago when water was21·


·turned into the North Side Canal water as recharge or22·


·supplemental recharge water, any water that ended up at23·


·the Sandy Ponds I diverted to our recharge site,24·


·probably in the neighborhood of 25 cfs, 20 to 25 cfs25·
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·for approximately a month.·1·


· · · · · · ·            There's incidental recharge in the big·2·


·ponds, all three ponds.··I have to have around 14 cfs·3·


·to supplement my 8 1/2 cfs that I irrigate with to keep·4·


·a level flow into the ponds.·5·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Okay.··Let me ask a few·6·


·follow-up questions.··You said you divert some water·7·


·from the Sandy Ponds into a recharge site.·8·


· · · · · · ·            Is that site depicted on Exhibit 1070?·9·


· · · ··       A.· ·Yes, it is.10·


· · · ··       Q.· ·Where is that?11·


· · · ··       A.· ·It's to the left of the No. 3 pond.12·


· · · ··       Q.· ·Okay.13·


· · · ··       A.· ·Which would be north.14·


· · · ··       Q.· ·I'm going to hand you this marker again and15·


·ask you to circle what you referred to as the recharge16·


·site.··And right next to it write the words "Recharge17·


·site."18·


· · · ··       A.· ·(The witness complies.)19·


· · · ··       Q.· ·What year was it you mentioned you were20·


·diverting water into the recharge site?21·


· · · ··       A.· ·I think it was 2010.22·


· · · ··       Q.· ·And you mentioned you were diverting23·


·25 cfs; is that right?24·


· · · ··       A.· ·An estimate of mine.25·
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· · · ··       Q.· ·All right.··Roughly 25 cfs.··For how long?·1·


· · · ··       A.· ·Approximately 30 days.·2·


· · · ··       Q.· ·Now, you referred to that as a recharge·3·


·site.·4·


· · · · · · ·            Was that because that place is particularly·5·


·adept at taking water, or has it been developed in some·6·


·way?··Or why do you call it a recharge site?·7·


· · · ··       A.· ·Well, I started the management of the ponds·8·


·here about six years ago.··And it had already been·9·


·developed.··So I basically just went out -- when there10·


·was excess water, I would put it over there, fill the11·


·ponds up, and divert it out of No. 1 pond into that12·


·recharge site.13·


· · · ··       Q.· ·Okay.··And then you also mentioned there's14·


·recharge -- incidental recharge from the other ponds as15·


·well.··And you testified that it takes 14 1/2 cfs to16·


·get 8 out of your diversions.··And I want to talk about17·


·that maybe in reverse order.18·


· · · · · · ·            The 8 second-feet that you divert from the19·


·Sandy Ponds, is all of that diverted through the Sandy20·


·Pipe?21·


· · · ··       A.· ·No.··About 6 cfs is diverted out of the22·


·Sandy Pipe.23·


· · · ··       Q.· ·Okay.··You divert about 6 cfs through the24·


·Sandy Pipe to irrigate those lands that you had marked25·
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·earlier as being irrigated from the pipe?·1·


· · · ··       A.· ·Yes.··The Morris 75, the Candy, and the·2·


·Musser 205 acres.·3·


· · · ··       Q.· ·And the other 2 second-feet, where is that·4·


·diverted?·5·


· · · ··       A.· ·It's out of the No. 3 pond and goes down·6·


·the North Side wastewater ditch to a pump that I have·7·


·there.·8·


· · · ··       Q.· ·So looking at Exhibit 1070, I can see·9·


·what's marked as "North Side wastewater ditch" just10·


·below the No. 3 pond.11·


· · · · · · ·            Is there a headgate in the No. 3 pond that12·


·allows you to divert water at that location?13·


· · · ··       A.· ·There is.14·


· · · ··       Q.· ·And then you pump it where it's marked15·


·"Morris 75-horsepower pump"?16·


· · · ··       A.· ·Correct.17·


· · · ··       Q.· ·When do you begin irrigating typically out18·


·of the Sandy Pipe?19·


· · · ··       A.· ·Depending on the crops.··But somewhere --20·


·if it's corn, generally around the first of June.··If21·


·it's wheat, it might be a month earlier.22·


· · · ··       Q.· ·Okay.··So it sounds like the May to June23·


·time frame is typically when you begin irrigating?24·


· · · ··       A.· ·Correct.25·
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· · · ··       Q.· ·And when do you stop irrigating at the end·1·


·of the irrigation season?·2·


· · · ··       A.· ·Around the 15th of October.··If it's all·3·


·corn, maybe around the 1st to the 10th of September.·4·


·Depending on the cropping.·5·


· · · ··       Q.· ·Okay.··And you mentioned you've been·6·


·managing the ponds for the last six years or so?·7·


· · · ··       A.· ·I have.·8·


· · · ··       Q.· ·Do you know who owns the ponds?·9·


· · · ··       A.· ·The pumpers.10·


· · · ··       Q.· ·Okay.11·


· · · ··       A.· ·I think it's North Snake.12·


· · · ··       Q.· ·And when you say you've been managing them,13·


·is that an agreement you've had with the pumpers, North14·


·Snake Groundwater District?15·


· · · ··       A.· ·Yes, a verbal agreement.16·


· · · ··       Q.· ·And by "management," what do you mean?17·


· · · ··       A.· ·Well, I can -- when I'm using water or if I18·


·need to store water, I can do that.··If I need to19·


·divert it into the recharge site, I can do that.··If I20·


·need to drop it on down into Martin-Curren Ditch, I do21·


·that, depending on my source of water and how much22·


·water I have at the time.23·


· · · ··       Q.· ·Okay.··So you're taking the water that24·


·comes into the pond and regulating where it goes out,25·
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·essentially?·1·


· · · ··       A.· ·That's right.·2·


· · · ··       Q.· ·And you mentioned that it takes at least·3·


·14 1/2 or it takes about 14 1/2 second-feet coming in·4·


·for you to be able to take your 8 second-feet coming·5·


·out for irrigation?·6·


· · · ··       A.· ·That's correct.·7·


· · · ··       Q.· ·And is that what led you to your conclusion·8·


·that there's water coming in that's seeping into the·9·


·ground?10·


· · · ··       A.· ·Correct.11·


· · · ··       Q.· ·Let me have you turn in the exhibit binder12·


·to Exhibit 1016.··This is a document titled "Memorandum13·


·Agreement."··We discussed this at your deposition.14·


· · · · · · ·            And this is an agreement I understand15·


·between you and North Snake Groundwater District; is16·


·that right?17·


· · · ··       A.· ·Correct.18·


· · · ··       Q.· ·Yesterday Mr. Lynn Carlquist, who testified19·


·on behalf of the North Snake Groundwater District,20·


·explained that this agreement simply memorialized the21·


·oral agreement you've had with North Snake Groundwater22·


·District for a number of years.23·


· · · · · · ·            Would you agree with that assessment?24·


· · · ··       A.· ·I would.25·
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· · · ··       Q.· ·And if you look in the second paragraph,·1·


·there's a number of water right numbers identified as·2·


·the Morris rights.·3·


· · · · · · ·            These are the same water right numbers that·4·


·we discussed earlier when we were looking at·5·


·Exhibit 1049, which is the table of Martin-Curren·6·


·Tunnel rights; is that right?·7·


· · · ··       A.· ·Correct.·8·


· · · ··       Q.· ·And so your use of water from the Sandy·9·


·Pipe allows you to let these water rights discharge10·


·from the tunnel and run down Billingsley Creek for11·


·Rangen and others.12·


· · · · · · ·            Is my understanding of that right?13·


· · · ··       A.· ·Correct.14·


· · · ··       Q.· ·And you also irrigate the Musser and Candy15·


·property out of the Sandy Pipe as well?16·


· · · ··       A.· ·Yes, I do.17·


· · · ··       Q.· ·So their water rights could also run down18·


·Billingsley Creek for the benefit of others; is that19·


·right?20·


· · · ··       A.· ·Correct, other than there is a small amount21·


·that Walt continues to use in his yard.22·


· · · ··       Q.· ·Walt Candy?23·


· · · ··       A.· ·Walt Candy.24·


· · · ··       Q.· ·He takes a small amount of water from the25·
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·tunnel for his yard?·1·


· · · ··       A.· ·To irrigate his yard and some trees, fruit·2·


·trees.·3·


· · · ··       Q.· ·Okay.··Do you know how large his yard is?·4·


· · · ··       A.· ·Maybe a half acre, everything included.·5·


· · · ··       Q.· ·Okay.··Let me have you turn again to·6·


·Exhibit 1049, which is that table of water rights from·7·


·the Martin-Curren Tunnel.··There is a Musser water·8·


·right, water right No. 36-102, that includes water for·9·


·stock water.··And my understanding is that groundwater10·


·pumpers put in a stock water well for Musser so they11·


·didn't have to take water from the tunnel for this12·


·water right.13·


· · · · · · ·            Are you familiar with that well?14·


· · · ··       A.· ·Yes, I am.15·


· · · ··       Q.· ·And is it also your understanding that the16·


·pumpers put this well in to enable Musser to water17·


·livestock without taking water from the tunnel?18·


· · · ··       A.· ·They did.19·


· · · ··       Q.· ·Do you know how many cattle Musser serves20·


·with this well?21·


· · · ··       A.· ·I would say approximately 500.22·


· · · ··       Q.· ·Are these dairy cattle or beef cattle?23·


· · · ··       A.· ·Dairy heifers.24·


· · · ··       Q.· ·Dairy heifers.··Do they keep these cows25·
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·there year-round, then?·1·


· · · ··       A.· ·Yes.·2·


· · · ··       Q.· ·Okay.··And then just a few more questions,·3·


·Mr. Morris.·4·


· · · · · · ·            I understand that you have water rights·5·


·from the Hoagland Tunnel.·6·


· · · ··       A.· ·Correct.·7·


· · · ··       Q.· ·Where is the Hoagland Tunnel in relation to·8·


·the Martin-Curren Tunnel?·9·


· · · ··       A.· ·If you follow the curvature of the10·


·hillside, it's approximately about 1 mile right above11·


·the Bill Jones Fish Hatchery.12·


· · · ··       Q.· ·So it's north of the Martin-Curren Tunnel?13·


· · · ··       A.· ·Yes.14·


· · · ··       MR. HAEMMERLE:··Director, I'm going to lodge an15·


·objection to any testimony about the Hoagland Tunnel,16·


·given, I think, your prior order that you said that's a17·


·whole separate proceeding, separate mitigation18·


·proceeding.··So -- I'm sorry, withdraw my...19·


· · · ··       THE HEARING OFFICER:··You withdraw the20·


·objection, Mr. Haemmerle?··Is it withdrawn, or not?21·


· · · ··       MR. HAEMMERLE:··I withdrew my objection.22·


· · · ··       THE HEARING OFFICER:··Okay.··Thank you.23·


· · · · · · ·            Mr. Budge.24·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Okay.··I believe that25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. II 3/18/2014


Page 384


·the question was whether you have water rights out of·1·


·the Hoagland Tunnel.·2·


· · · ··       A.· ·I do.·3·


· · · ··       Q.· ·Are those irrigation water rights?·4·


· · · ··       A.· ·Correct.·5·


· · · ··       Q.· ·Do you use water from the Hoagland Tunnel·6·


·to irrigate?·7·


· · · ··       A.· ·I do.·8·


· · · ··       Q.· ·Have you ever engaged in cleaning the·9·


·Hoagland Tunnel?10·


· · · ··       A.· ·I have.11·


· · · ··       Q.· ·How often do you do that?12·


· · · ··       A.· ·Annually.13·


· · · ··       Q.· ·And what does that cleaning consist of?14·


· · · ··       A.· ·Basically, cleaning the cinders, and every15·


·now and then the hillside kind of falls down and blocks16·


·the water, and cleaning that all up.17·


· · · ··       Q.· ·When you say "the cinders," what are you18·


·referring to?19·


· · · ··       A.· ·The cinders that are coming out with the20·


·water, and they'll collect right there where that --21·


·the rocks or dirt has fallen and make it a small dam.22·


· · · ··       Q.· ·Okay.··So you're essentially cleaning23·


·debris out of the tunnel that may impede the flow of24·


·water?25·
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· · · ··       A.· ·Just have a free-flowing stream coming out.·1·


· · · ··       Q.· ·Does that result in additional water·2·


·discharging from that tunnel?·3·


· · · ··       A.· ·Yes.··Last year amongst the users you were·4·


·with about 40 inches short of filling everybody's·5·


·needs.··We cleaned the tunnel last year.··And it·6·


·basically cleaned -- furnishes everybody's needs, and·7·


·gave us about 2 cfs of water extra.·8·


· · · ··       Q.· ·Okay.··So 2 cfs plus 40 inches --·9·


· · · ··       A.· ·That's right.10·


· · · ··       Q.· ·-- roughly?11·


· · · · · · ·            All right.··And there's debris falling in12·


·the tunnel every year, it sounds like?13·


· · · ··       A.· ·Pretty much, on the outside of the tunnel.14·


·And then things coming from within the tunnel, the15·


·cinders.16·


· · · ··       MR. TJ BUDGE:··Okay.··I don't have any further17·


·questions.··Thank you.18·


· · · ··       THE HEARING OFFICER:··Okay.··Who will be19·


·cross-examining?··Mr. Haemmerle?20·


· · · ··       MS. McHUGH:··Mr. Director, can I ask a question21·


·of Mr. Haemmerle, just as far as will this include both22·


·his cross-examination and his direct examination of23·


·Mr. Morris?24·


· · · ··       MR. HAEMMERLE:··I'm going on pure25·
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·cross-examination right now.·1·


· · · ··       MS. McHUGH:··Okay.··And are you intending to·2·


·call him in your direct case as well?·3·


· · · ··       MR. HAEMMERLE:··No.·4·


· · · ··       MS. McHUGH:··Okay.··So this is it?··That's all I·5·


·wanted to know.·6·


· · · ··       MR. HAEMMERLE:··Director, if we can, I think, do·7·


·some housecleaning.··I think Mr. Morris drew on what·8·


·was marked as Exhibit 1069.·9·


· · · ··       THE HEARING OFFICER:··And -70, I think.10·


· · · ··       MR. HAEMMERLE:··If we can have those marked as11·


·1069A and 1070A, and I'd offer both of these exhibits.12·


· · · ··       THE HEARING OFFICER:··Do we need to remark them13·


·or can we just --14·


· · · ··       MR. TJ BUDGE:··So what you're asking is to add15·


·an unmarked copy of those exhibits, so we've got both16·


·the marked copy and an unmarked copy?17·


· · · ··       MR. HAEMMERLE:··The unmarked one is offered by18·


·you as 1069.19·


· · · ··       MR. TJ BUDGE:··That would be fine.··I don't20·


·think we have an unmarked copy with us, but we can21·


·provide into the record --22·


· · · ··       MR. HAEMMERLE:··It's already in the record --23·


· · · ··       MR. TJ BUDGE:··What?24·


· · · ··       MR. HAEMMERLE:··-- I believe.25·
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· · · ··       MR. TJ BUDGE:··That's the official copy right·1·


·there, and that's all we've got.·2·


· · · ··       MR. HAEMMERLE:··All's I'm saying, Director, is·3·


·if we can have these remarked as 1069A and 1070A.·4·


· · · ··       THE HEARING OFFICER:··Is there a need to have·5·


·both of them in, or can't we just substitute these as·6·


·the 106- --·7·


· · · ··       MR. HAEMMERLE:··I'm willing to substitute as·8·


·well.··Any way that works best for you.·9·


· · · ··       THE HEARING OFFICER:··Can we say these are10·


·amended 1069 and 1070 and accept them into the record,11·


·Mr. Haemmerle?12·


· · · ··       MR. HAEMMERLE:··I'm happy to do that.13·


· · · ··       MR. MAY:··If you do want unmarked copies, we've14·


·got some right here.15·


· · · ··       THE HEARING OFFICER:··But I don't know how16·


·important the unmarked copies are.··I don't know that17·


·we need both of them in.18·


· · · ··       MR. TJ BUDGE:··Yeah, I'm fine with just the19·


·marked copies.20·


· · · ··       THE HEARING OFFICER:··Okay.··So why don't we21·


·just amend 1069, 1070 as marked or amended by22·


·Mr. Morris and receive them into evidence.23·


· · · · · · ·            Is that fine with everybody?24·


· · · ··       MR. HAEMMERLE:··That's fine.25·
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· · · ··       THE HEARING OFFICER:··Okay.··Received.·1·


··2·


· · · · · · · · · ··                   CROSS-EXAMINATION·3·


·BY MR. HAEMMERLE:·4·


· · · ··       Q.· ·Mr. Morris --·5·


· · · · · · ·            If we can pull up, Justin, Exhibit 2032.·6·


· · · · · · ·            Mr. Morris, we pulled up on the screen·7·


·quickly what's been marked as Rangen Exhibit 2032.·8·


· · · · · · ·            You recognize that document; correct?·9·


· · · ··       A.· ·I do.10·


· · · ··       Q.· ·And that's the memorandum agreement that11·


·you entered into with the North Snake Groundwater12·


·District?13·


· · · ··       A.· ·Correct.14·


· · · ··       Q.· ·And the concept behind this agreement is15·


·that in lieu of you taking water out of the16·


·Martin-Curren Tunnel you would instead irrigate out of17·


·the Sandy Ponds or the Sandy Pipeline; correct?18·


· · · ··       A.· ·It's something that I've already -- I've19·


·already been doing since 2003.··And it was just a20·


·written commitment from -- when I signed that.21·


· · · ··       Q.· ·Fair enough, Mr. Morris.22·


· · · ··       A.· ·It was a verbal.23·


· · · ··       Q.· ·Again, the idea is to allow you to take24·


·water out of the Sandy Ponds or the Sandy Pipeline in25·
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·lieu of you taking water out of the Martin-Curren·1·


·Tunnel; correct?·2·


· · · ··       A.· ·I think it was just for the pumpers to use·3·


·my water right as a mitigation.··I'd already continued·4·


·to -- I have already been taking water out of the Sandy·5·


·Pipeline.·6·


· · · ··       Q.· ·Okay.··Very good.··And because you're·7·


·taking water out of the Sandy Pipeline or Sandy Ponds,·8·


·you haven't been taking water out of the Martin-Curren·9·


·Tunnel; correct?10·


· · · ··       A.· ·Occasionally I have.11·


· · · ··       Q.· ·Okay.12·


· · · ··       A.· ·When needed.13·


· · · ··       Q.· ·I think your deposition testimony was that14·


·you last took it approximately 2008 or '9; correct?15·


· · · ··       A.· ·And then also again in 2013.16·


· · · ··       Q.· ·Okay.··And to be fair to you, I think you17·


·testified that Mr. Erwin advised you that there was18·


·water overflowing over your box in 2012.19·


· · · ··       A.· ·Yes, I don't really remember the year, but20·


·there was a time when the dam broke and water was21·


·coming in from the Martin-Curren Tunnel.22·


· · · ··       Q.· ·But you weren't intending to divert any23·


·water in 2012 from the Martin-Curren Tunnel; correct?24·


· · · ··       A.· ·No.··It was an accident.25·
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· · · ··       Q.· ·And in 2013 I think you testified that you·1·


·took water from the Martin-Curren Tunnel for·2·


·approximately one week; correct?·3·


· · · ··       A.· ·Correct.·4·


· · · ··       Q.· ·Do you have any records indicating how much·5·


·water you may have diverted in 2008 or '9?·6·


· · · ··       A.· ·I don't.·7·


· · · ··       Q.· ·Do you have any recollection as you sit·8·


·here today how much water you took in 2008 or '9?·9·


· · · ··       A.· ·It was just a time frame of approximately10·


·two weeks.11·


· · · ··       Q.· ·Other than those possible times, all the12·


·other times you've been irrigating your property and13·


·the Musser property and the Candy property from water14·


·that comes out of the Sandy Ponds; correct?15·


· · · ··       A.· ·Correct.··And then I've also, as a16·


·maintenance purpose, have diverted somewhere in the17·


·neighborhood of 10 to 15 inches through the heat of the18·


·year, through the summertime, out of the19·


·Martin-Curren -- Morris Pipeline out of the20·


·Martin-Curren Tunnel to keep that pipeline from sliding21·


·off the hill or keeping my gaskets wet, things like22·


·that.··So there's been a small amount every year since23·


·2003 diverted.··And I apologize for not giving that in24·


·my deposition.··It just kind of slipped over my head.25·
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· · · ··       Q.· ·You don't keep any records of that, I take·1·


·it?·2·


· · · ··       A.· ·I don't.··I think that's the time that·3·


·Frank did see it, is we were doing that, just that the·4·


·board broke and more water was coming.·5·


· · · ··       Q.· ·What did you do with the water that came·6·


·out of the pipes?·7·


· · · ··       A.· ·I maintained -- it was just a maintenance·8·


·on the pipe.·9·


· · · ··       Q.· ·Okay.··So you weren't actually irrigating10·


·with that water, were you?11·


· · · ··       A.· ·Yes, I was.··It dropped into the box, and12·


·it was commingled with Sandy Pipeline water.13·


· · · ··       Q.· ·Do you know approximately how much you14·


·diverted through that pipe?15·


· · · ··       A.· ·On an annual basis?16·


· · · ··       Q.· ·Uh-huh.17·


· · · ··       A.· ·There was approximately 10 -- 5 to18·


·10 inches per day.··I could calculate it out, but --19·


· · · ··       Q.· ·Do you know in terms of diversion rate how20·


·much you might have been diverting from that pipe?21·


· · · ··       A.· ·I couldn't calculate that.22·


· · · ··       Q.· ·Now, you have -- correct me if I'm wrong.23·


·I think you testified in your deposition that you have24·


·one single water right out of the Sandy Ponds; correct?25·
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· · · ··       A.· ·Yes.·1·


· · · ··       Q.· ·Could we pull up Exhibit 2041.·2·


· · · · · · ·            Mr. Morris, you can pull up 2041.··I think·3·


·it's probably in the book in front of you.·4·


· · · · · · ·            Do you see that, Mr. Morris?·5·


· · · ··       A.· ·Yes, I do.·6·


· · · ··       Q.· ·Now, again, the source of this particular·7·


·right is wastewater; correct?·8·


· · · ··       A.· ·Correct.·9·


· · · ··       Q.· ·And that would be wastewater that's10·


·delivered down the North Side Canal; correct?11·


· · · ··       A.· ·Correct.12·


· · · ··       Q.· ·And that then goes into the Sandy Ponds;13·


·correct?14·


· · · ··       A.· ·Correct.15·


· · · ··       Q.· ·And then you use that water either down a16·


·ditch or down a pipe; correct?17·


· · · ··       A.· ·Generally, it goes down the ditch.18·


· · · ··       Q.· ·Now, the season of use for this water right19·


·is April 1st through October 31st; correct?20·


· · · ··       A.· ·Correct.21·


· · · ··       Q.· ·And I think you testified that generally22·


·you only use this water right from the very end of May23·


·through maybe the first of October; correct?24·


· · · ··       A.· ·Depending on the cropping.25·
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· · · ··       Q.· ·Okay.··And before, say -- well, let's just·1·


·go from April.··From April to the end of May, do you·2·


·generally use this water right?·3·


· · · ··       A.· ·Well, again, depending on the cropping.··If·4·


·it was hay, I would probably use it.··There has been·5·


·times I've had hay in that field.·6·


· · · ··       Q.· ·But I think your testimony was generally·7·


·from the end of May through the middle of September or·8·


·the beginning of October; correct?·9·


· · · ··       A.· ·Yeah.··Again, I would just say whatever10·


·crop I was irrigating.11·


· · · ··       Q.· ·All right.··And if you look at this, the12·


·place of use for this water right is for 125 acres;13·


·correct?14·


· · · ··       A.· ·Yes.15·


· · · ··       Q.· ·And I refer you back to Exhibit 1069.··You16·


·referred to a lot of properties.··I think you referred17·


·to the Morris 130.18·


· · · ··       A.· ·Correct.19·


· · · ··       Q.· ·Is that the same place where you're20·


·entitled to use water right 36-8723?21·


· · · ··       A.· ·It is.22·


· · · ··       Q.· ·And you don't have any right to use that23·


·water right, other than on the Morris 130; correct?24·


· · · ··       A.· ·I don't know that.25·
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· · · ··       Q.· ·That's what the water right says; correct?·1·


· · · ··       A.· ·Yes.·2·


· · · ··       Q.· ·Now, you are aware that -- or you can tell·3·


·me if you know.··The Musser's don't have any right to·4·


·use water out at the Sandy Ponds; correct?·5·


· · · ··       A.· ·They don't have a water right.·6·


· · · ··       Q.· ·And the Candys don't have a water right out·7·


·of the Sandy Pond; correct?·8·


· · · ··       A.· ·They don't have a water right.·9·


· · · ··       Q.· ·But nevertheless, you've been using10·


·wastewater from the Sandy Ponds to irrigate your Morris11·


·130; correct?12·


· · · ··       A.· ·Correct.13·


· · · ··       Q.· ·And I'll just refer back to Exhibit 1069.14·


· · · · · · ·            The Morris 75; correct?15·


· · · ··       A.· ·Correct.16·


· · · ··       Q.· ·The Candy 4-acre parcel; correct?17·


· · · ··       A.· ·Correct.18·


· · · ··       Q.· ·The Candy 21-acre parcel; correct?19·


· · · ··       A.· ·Correct.20·


· · · ··       Q.· ·And the Musser 205-acre parcel; correct?21·


· · · ··       A.· ·Right.··Correct.22·


· · · ··       Q.· ·So other than the Morris 130, all those23·


·other properties you've been irrigating have been24·


·without a water right; correct?25·
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· · · ··       A.· ·Well, I've always kind of thought they were·1·


·supplemental water or mitigation water.·2·


· · · ··       Q.· ·There's no formal licensed decree or·3·


·anything else allowing the Mussers or Candy to irrigate·4·


·their properties out of the Sandy Ponds; correct?·5·


· · · ··       A.· ·There's not.·6·


· · · ··       Q.· ·Now, going to the -- towards the bottom of·7·


·Exhibit 2041, Mr. Morris, there's a condition of·8·


·approval.·9·


· · · · · · ·            Do you see that, No. 3?10·


· · · ··       A.· ·I do.11·


· · · ··       Q.· ·And this says that when you use this12·


·particular water right you're limited to a diversion13·


·rate of 3.98 cfs; correct?14·


· · · ··       A.· ·I think in conjunction with those other15·


·ones.16·


· · · ··       Q.· ·Right.··And those other ones are -- all the17·


·other ones listed in condition 3 are Martin-Curren18·


·Tunnel rights; correct?19·


· · · ··       A.· ·Correct.20·


· · · ··       Q.· ·Okay.··So just to make sure, with respect21·


·to the Martin-Curren Tunnel rights, you're allowed to22·


·irrigate two separate properties, the Morris 75;23·


·correct?24·


· · · ··       A.· ·That's not quite correct.··There's two25·
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·other water rights.··They were -- when I initially·1·


·bought the property from Crandlemire, I bought the·2·


·75 acres first, and we split the water rights.··And·3·


·that's where we got the other two water rights.·4·


· · · · · · ·            And then these additional four water rights·5·


·were on the 130 acres.·6·


· · · ··       Q.· ·Okay.··So essentially you have two parcels,·7·


·you have a 75-acre parcel and a 130-acre parcel;·8·


·correct?·9·


· · · ··       A.· ·That's right.10·


· · · ··       Q.· ·Okay.··So the Martin-Curren Tunnel rights11·


·you can irrigate the 75 acres and the 100 and, I think,12·


·40-acre total; correct?13·


· · · ··       A.· ·Correct.··But I've always called it 130.14·


· · · ··       Q.· ·Okay.··And with this license out of the15·


·Sandy Pipeline, you're only authorized to irrigate16·


·125 acres within your Morris 130; correct?17·


· · · ··       A.· ·Correct.18·


· · · ··       MR. TJ BUDGE:··Object.··I'm going to object that19·


·it calls for a legal conclusion.··Combined limits can20·


·function in different capacities.21·


· · · ··       THE HEARING OFFICER:··Overruled.22·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··Now, the authorized23·


·diversion under Exhibit 2041 is for 2.4 cfs; correct?24·


· · · ··       A.· ·Correct.25·
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· · · ··       Q.· ·And that's the sole total diversion rate·1·


·that you're authorized to take from the Sandy Ponds;·2·


·correct?·3·


· · · ··       A.· ·Might I explain this a little bit?·4·


· · · ··       Q.· ·No.··My question is, under Exhibit 2041 you·5·


·are only authorized to divert 2.4 cfs out of the Sandy·6·


·Ponds; correct?·7·


· · · ··       A.· ·Correct.·8·


· · · ··       Q.· ·All right.··Now, since 2003 or so, you have·9·


·been diverting an additional, I think your testimony10·


·was, just over 8 cfs from the Sandy Ponds; correct?11·


· · · ··       A.· ·No.··That included the water there.12·


· · · ··       Q.· ·An additional --13·


· · · ··       A.· ·Total of 8 1/2 cfs.14·


· · · ··       Q.· ·All right.··So you've been diverting since15·


·2003 an unauthorized 6 cfs from the Sandy Ponds to16·


·irrigate all those properties we just talked about;17·


·correct?18·


· · · ··       MS. McHUGH:··Objection.19·


· · · ··       THE HEARING OFFICER:··Sustained.20·


· · · ··       MS. McHUGH:··Thank you.21·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··You've been using an22·


·additional 6 cfs out of the Sandy Ponds to irrigate the23·


·other properties, including the Morris 75, the Musser24·


·205, and the Candy 25; correct?25·
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· · · ··       A.· ·That I considered supplemental water or·1·


·mitigation water.·2·


· · · ··       Q.· ·All right.··And again, there was no other·3·


·official water right issued by the State of Idaho for·4·


·you to do that; correct?·5·


· · · ··       A.· ·Correct.·6·


· · · ··       Q.· ·So let me get this straight.··So you have·7·


·an agreement that today, as you sit here today, that·8·


·you won't take your 6 cfs, so long as you can take·9·


·water out of the Sandy Ponds?10·


· · · ··       A.· ·That is correct.11·


· · · ··       Q.· ·But you're only authorized to divert12·


·2.4 cfs out of the Sandy Ponds?13·


· · · ··       MS. McHUGH:··Objection.··Legal conclusion.14·


· · · ··       THE HEARING OFFICER:··Overruled.15·


· · · ··       MS. McHUGH:··You can rephrase.16·


· · · ··       THE HEARING OFFICER:··Overruled.··This question17·


·is different than the earlier one.··The earlier18·


·question was a question about whether Mr. Morris was19·


·diverting water illegally.··And I think this is a20·


·question about whether there's an authorization or not.21·


·And Mr. Morris can answer the question.22·


· · · ··       MR. HAEMMERLE:··Okay.··Mr. Reporter, can you23·


·read back that question again.24·


· · · · · · ·            (The record was read as follows:25·
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· · · · · · ·            "QUESTION:··But you're only authorized to·1·


· · · ··       divert 2.4 cfs out of the Sandy Ponds?")·2·


· · · ··       THE WITNESS:··It's in my court?·3·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··Yeah.·4·


· · · ··       A.· ·I'm authorized to irrigate the 130 with·5·


·2.4 cfs.··I've always considered the water in the Sandy·6·


·Pipeline as mitigation or supplemental water.·7·


· · · ··       Q.· ·If it wasn't for your -- there's no other·8·


·legal water rights or authorized water rights for you·9·


·to irrigate all those properties we just talked about10·


·today; correct?11·


· · · ··       MS. McHUGH:··Objection.12·


· · · ··       MR. TJ BUDGE:··Objection.··Your Honor, this13·


·calls for a legal -- Director, it calls for a legal14·


·conclusion, and these questions have been asked and15·


·answered numerous times.16·


· · · ··       THE HEARING OFFICER:··Sustained, because the17·


·record shows that there are other water rights out of18·


·the Martin-Curren Tunnel, so --19·


· · · ··       MR. HAEMMERLE:··My question, Director, other20·


·than the Martin-Curren Tunnel rights.21·


· · · ··       THE HEARING OFFICER:··That was not the question.22·


· · · ··       MR. HAEMMERLE:··Okay.··I'll rephrase.23·


· · · ··       Q.· ·Other than the Martin-Curren Tunnel water24·


·rights for the Musser 205, the Candy 25, and your 75,25·
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·there are no authorized water rights for those places·1·


·of use; correct?·2·


· · · ··       A.· ·As I've said, I've always considered those·3·


·irrigated acres by supplemental or mitigation water.·4·


· · · ··       Q.· ·I think you talked about some sort of -- I·5·


·don't know, some sort of pond or such on your property·6·


·that you use for recharge.·7·


· · · ··       A.· ·It's not on my property.··It's on the·8·


·pumper's property.·9·


· · · ··       Q.· ·Okay.··What water right were you using to10·


·place water into that pond?11·


· · · ··       A.· ·There was no water right.··It was just12·


·excess water that I put over there.13·


· · · ··       Q.· ·Okay.··Whose excess water?14·


· · · ··       A.· ·Like I referred to in 2011 or '10,15·


·somewhere in there, it was water that was in --16·


·supplied by the pumpers, I'm assuming, that was after17·


·the irrigation season that was put in the North Side18·


·Canal Company for incidental recharge.19·


· · · ··       Q.· ·You have no idea, as you sit here today,20·


·who owns that water that you were putting into some21·


·unauthorized place; correct?22·


· · · ··       A.· ·I have no idea who owned that water.23·


· · · ··       Q.· ·Did you contact DEQ, the Department of24·


·Environmental Quality, before you did that recharge?25·
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· · · ··       A.· ·I did not.·1·


· · · ··       Q.· ·Now, I think you were testifying that you·2·


·need 14 cfs to be in the pond for you to be able to use·3·


·your 8 cfs that you have been using?·4·


· · · ··       A.· ·To keep a constant water level, yes.·5·


· · · ··       Q.· ·Okay.··So there's an amount of water that·6·


·needs to be stored in the Sandy Ponds for you to use·7·


·your water right; correct?·8·


· · · ··       A.· ·Yes.·9·


· · · ··       Q.· ·Do you know whether or not anyone has a10·


·storage right to fill up the Sandy Ponds?11·


· · · ··       A.· ·I'm not familiar with any.12·


· · · ··       Q.· ·And certainly under your water right13·


·license, Exhibit 2041 -- Justin -- there's no storage14·


·component to this water right, is there?15·


· · · ··       A.· ·No.16·


· · · ··       Q.· ·The water that you testified you saw being17·


·in the pond that you thought was sinking somewhere, you18·


·don't know who owns that water, do you?19·


· · · ··       A.· ·I have no idea.··It's water that just20·


·gathers there at the pond.21·


· · · ··       Q.· ·Okay.··Now, to be sure, Mr. Morris, if22·


·water was unavailable to you out of the Sandy Ponds,23·


·you would make a call on the Martin-Curren Tunnel24·


·rights, wouldn't you?25·
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· · · ··       A.· ·It hasn't been that way for the last ten·1·


·years.··What I have done is I called Mike Faulkner, and·2·


·he has found me water.··So it's made it possible -- or·3·


·made it probable that I did not have to bring water out·4·


·of the Martin-Curren Tunnel.·5·


· · · ··       Q.· ·You did testify at your deposition, though,·6·


·Mr. Morris, that you would make a water call out of the·7·


·Martin-Curren Tunnel if you had to; correct?·8·


· · · ··       A.· ·I said I would evaluate that.·9·


· · · ··       Q.· ·Okay.··So it would be in your quiver of10·


·things that you would be able to do; correct?11·


· · · ··       A.· ·That would be one of the possibilities.12·


· · · ··       Q.· ·And you would do it if you had to; correct?13·


· · · ··       A.· ·I think there's others that are more14·


·likely.15·


· · · ··       Q.· ·You would do it if you had to; correct?16·


· · · ··       MS. McHUGH:··Objection.··Asked and answered.17·


· · · ··       THE HEARING OFFICER:··Yeah, I think the answer18·


·was evasive.··So the question needed to be asked again.19·


· · · · · · ·            Mr. Morris.20·


· · · ··       THE WITNESS:··Repeat that.21·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··You would do it if you22·


·had to; correct?23·


· · · ··       A.· ·I think I would do things such as clean the24·


·tunnel.··I think those are possibilities.25·
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· · · ··       Q.· ·If you had exhausted all possibilities and·1·


·you had no rights out of the Sandy Ponds, if you had to·2·


·make a call on your Martin-Curren Tunnel rights to get·3·


·your water to irrigate your authorized place of use,·4·


·you would do it, wouldn't you?·5·


· · · ··       MR. TJ BUDGE:··Objection.··Calls for·6·


·speculation.·7·


· · · ··       THE HEARING OFFICER:··Overruled.··This is·8·


·cross-examination.·9·


· · · ··       THE WITNESS:··I guess if you're wanting an10·


·answer, at the very last resort I would probably make a11·


·call.12·


· · · ··       MR. HAEMMERLE:··All right.··No further13·


·questions.··Thank you.14·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon?15·


·16·


· · · · · · · · · ··                   CROSS-EXAMINATION17·


·BY MR. LEMMON:18·


· · · ··       Q.· ·Butch, I had a question here on the -- you19·


·testified that there was water that goes -- leaves the20·


·pond that you call No. 3 or the bottom pond, and then21·


·that water from there goes on down to the 75-horsepower22·


·pump that you use to irrigate your property.23·


· · · ··       A.· ·Correct.24·


· · · ··       Q.· ·Is there ever any water that goes past that25·
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·pump and on down that ditch called the wasteway?·1·


· · · ··       A.· ·Very seldom.··We manage it fairly closely.·2·


·I have a man that's worked for me for 28 years.··He's·3·


·the guy down there that manages that water.·4·


· · · ··       Q.· ·If there's an occasion in the springtime or·5·


·something there's extra water in the ponds, have you·6·


·ever seen cases where you have to use that spillway to·7·


·get rid of the excess water in the ponds?·8·


· · · ··       A.· ·No.··I generally direct it towards the·9·


·Martin-Curren Ditch or the recharge site.10·


· · · ··       MR. LEMMON:··Okay.··Thank you.11·


· · · ··       THE HEARING OFFICER:··Redirect, Mr. Budge?12·


· · · ··       MR. TJ BUDGE:··Just a couple questions,13·


·Mr. Morris.14·


·15·


· · · · · · · · ··                 REDIRECT EXAMINATION16·


·BY MR. TJ BUDGE:17·


· · · ··       Q.· ·Do you know who constructed the Sandy18·


·Ponds?19·


· · · ··       A.· ·I think North Side Canal Company.20·


· · · ··       Q.· ·Do you know when those were constructed?21·


· · · ··       A.· ·2001, 2002, in that neighborhood.22·


· · · ··       MR. TJ BUDGE:··Okay.··That's all I have.23·


· · · ··       MS. McHUGH:··Can I ask a couple questions to24·


·clarify?25·
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· · · ··       THE HEARING OFFICER:··Well, Ms. McHugh, what's·1·


·the nature of your questions?··Is it to protect·2·


·Mr. Morris in some way?··It seems to me that's the·3·


·limited scope of your participation here today.·4·


· · · ··       MS. McHUGH:··Yes.··It's to clarify his answers·5·


·to Mr. Haemmerle's insinuation that he is diverting·6·


·water from the Sandy Ponds unauthorized -- in an·7·


·unauthorized manner, to clarify the sources of water·8·


·that goes to those ponds.·9·


· · · ··       THE HEARING OFFICER:··Okay.10·


· · · ··       MR. HAEMMERLE:··For the record, I would object,11·


·Director, just so my objection's part of the record.··I12·


·think she can claim the Fifth, those kinds of things or13·


·not.··But to inquire after the witness has testified I14·


·think is improper.··But that's my objection.15·


· · · ··       THE HEARING OFFICER:··It's unusual.··But I'll16·


·allow some limited questions.17·


· · · · · · ·            Ms. McHugh.18·


· · · ··       MS. McHUGH:··Thank you.19·


·20·


· · · · · · · · · ·                  RECROSS-EXAMINATION21·


·BY MS. McHUGH:22·


· · · ··       Q.· ·Mr. Morris, do you recall when23·


·Mr. Haemmerle was asking you about the water rights24·


·that supplied water to the lands that you divert25·
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·from -- that you irrigate from water from the Sandy·1·


·Ponds?··Do you remember that line of questioning?·2·


· · · ··       A.· ·Yes.·3·


· · · ··       Q.· ·What's your understanding of the water·4·


·right or the holder of the water right who supplies·5·


·water to the Sandy Ponds?·6·


· · · ··       A.· ·Well, my understanding is it's always been·7·


·supplemental or mitigation water.··Like I said, the·8·


·pumpers at times have put water into the ponds to give·9·


·me water.10·


· · · ··       Q.· ·And do you know whether or not the water11·


·that goes into the Sandy Pond is owned through North12·


·Side Canal Company shares?13·


· · · ··       A.· ·No.··There might be a few, but I'm not14·


·familiar with those.15·


· · · ··       Q.· ·Are you aware whether North Snake16·


·Groundwater District owns any North Side Canal Company17·


·shares?18·


· · · ··       A.· ·I think they do own a few.19·


· · · ··       Q.· ·So do you know whether those shares are20·


·used to fill the Sandy Ponds?21·


· · · ··       A.· ·They are.22·


· · · ··       MS. McHUGH:··No further questions.23·


· · · ··       THE HEARING OFFICER:··Okay.··Recross,24·


·Mr. Haemmerle?25·
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· · · · · · · · · ·                  RECROSS-EXAMINATION·1·


·BY MR. HAEMMERLE:·2·


· · · ··       Q.· ·Mr. Morris, do you know the capacity of the·3·


·Sandy Pipeline?·4·


· · · ··       A.· ·I do not.·5·


· · · ··       MR. HAEMMERLE:··No further questions.·6·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon, any·7·


·recross?·8·


· · · ··       MR. LEMMON:··No further questions.·9·


· · · ··       THE HEARING OFFICER:··I have one limited10·


·question, Mr. Morris.11·


·12·


· · · · · · · · · · · ·                      EXAMINATION13·


·BY THE HEARING OFFICER:14·


· · · ··       Q.· ·And it relates in some way to the question15·


·that Mr. Lemmon asked you.16·


· · · · · · ·            You testified that approximately 14 cfs is17·


·needed or -- of inflow is needed into the Sandy Ponds18·


·to maintain a constant water level; is that correct?19·


· · · ··       A.· ·Correct.20·


· · · ··       Q.· ·And is that 14 cfs measured with a21·


·measuring device into the Sandy Ponds?22·


· · · ··       A.· ·I measured it for almost two years just to23·


·kind of get a good feel on how it worked.24·


· · · ··       Q.· ·So how do you measure the inflow?25·
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· · · ··       A.· ·North Side has a measuring -- they have a·1·


·measuring gauge up there.··But I took a stick.··They·2·


·showed me how many inches needed to be over that weir·3·


·to know how much water is going in.··And of course, I·4·


·knew how much I was taking out.·5·


· · · ··       Q.· ·And are you aware of any records of inflow·6·


·into the Sandy Pond?·7·


· · · ··       A.· ·I'm not -- I'm sure somebody has them, but·8·


·I'm not aware of who has them.·9·


· · · ··       Q.· ·Okay.··And at the time that there is 14 cfs10·


·of inflow into the Sandy Ponds, you also testified that11·


·you divert approximately 8 cfs, both out of the Sandy12·


·Pipeline and -- and I think it was 6 cfs --13·


· · · ··       A.· ·8 1/2.14·


· · · ··       Q.· ·Well, 8 1/2 total, I guess.··I heard 8 to15·


·begin with, and then I think I heard you say 8 1/216·


·later.17·


· · · · · · ·            But there's approximately 6 cfs that's18·


·diverted out of the Sandy Pipeline?19·


· · · ··       A.· ·Correct.20·


· · · ··       Q.· ·And then what, another 2 1/2 diverted out21·


·of the wasteway channel out of the Sandy Ponds?22·


· · · ··       A.· ·That's correct.23·


· · · ··       Q.· ·Okay.··And at the time that you're24·


·diverting 6 cfs out of the pipeline, the Sandy25·
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·Pipeline, with 14 cfs of inflow into the ponds, is·1·


·there any water that flows down the Sandy Pipeline to·2·


·the Curren Ditch?·3·


· · · ··       A.· ·Occasionally it does.·4·


· · · ··       Q.· ·So you're not able to capture all of the·5·


·water that's flowing in the Sandy Pipeline at your·6·


·cement box?·7·


· · · ··       A.· ·Yes, it's pretty difficult.··If I have a·8·


·power bump or -- and I should say if I have excess·9·


·water, I'll let it continue on down.10·


· · · ··       Q.· ·And can you estimate for me how much water11·


·would be flowing in the Sandy Pipeline down the Curren12·


·Ditch at the conditions that I've described?13·


· · · ··       A.· ·It varies a lot.14·


· · · ··       Q.· ·Okay.15·


· · · ··       A.· ·It's hard to put a quantified number to it.16·


· · · ··       THE HEARING OFFICER:··Okay.··All right.··Thank17·


·you.18·


· · · · · · ·            Further questions from the parties based on19·


·my questioning?20·


· · · ··       MR. TJ BUDGE:··None here.21·


· · · ··       THE HEARING OFFICER:··Mr. Budge?22·


· · · · · · ·            Mr. Haemmerle?23·


· · · ··       MR. HAEMMERLE:··No, Director.··But just for the24·


·your information, the inflow records are provided in25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. II 3/18/2014


Page 410


·the North Side Canal Company as those Exhibits 2023·1·


·through 2030.··They're in there.·2·


· · · ··       THE HEARING OFFICER:··Okay.··Thank you.·3·


· · · · · · ·            So North Side Canal Company, then, keeps a·4·


·record of the inflows into the Sandy Pond?·5·


· · · ··       MR. HAEMMERLE:··They do.·6·


· · · ··       THE HEARING OFFICER:··Okay.··Thanks.··I didn't·7·


·know that.·8·


· · · · · · ·            All right.··Mr. Lemmon, any further·9·


·questions?10·


· · · ··       MR. LEMMON:··No questions.11·


· · · ··       THE HEARING OFFICER:··Thank you, Mr. Morris, for12·


·your help today.13·


· · · ··       THE WITNESS:··Thank you.14·


· · · ··       THE HEARING OFFICER:··Is it time for lunch?15·


· · · ··       MS. McHUGH:··Yes.16·


· · · ··       MR. TJ BUDGE:··I think so.17·


· · · ··       THE HEARING OFFICER:··Shall we try 1:30?18·


· · · ··       MR. HAEMMERLE:··Let's go it.19·


· · · ··       THE HEARING OFFICER:··Okay.··Back here at 1:30.20·


· · · · · · ·            (Lunch recess.)21·


· · · ··       THE HEARING OFFICER:··We're recording after the22·


·lunch recess.··And we've finished with the previous23·


·witness.24·


· · · · · · ·            Next witness.25·
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· · · ··       MR. TJ BUDGE:··Dr. Brendecke.·1·


· · · ··       THE HEARING OFFICER:··Dr. Brendecke, if you'll·2·


·come forward, please.··Raise your right hand, if you·3·


·would.·4·


··5·


· · · · · · · · ··                 CHARLES M. BRENDECKE,·6·


·having been called as a witness by IGWA and duly sworn·7·


·to tell the truth relating to said cause, testified as·8·


·follows:·9·


·10·


· · · ··       THE HEARING OFFICER:··Thank you.··Please be11·


·seated.12·


· · · · · · ·            And, Mr. TJ Budge, if you'd like to13·


·examine, you may proceed.14·


·15·


· · · · · · · · · ·                  DIRECT EXAMINATION16·


·BY MR. TJ BUDGE:17·


· · · ··       Q.· ·Dr. Brendecke, thanks for being here today.18·


· · · · · · ·            Would you please state your name and spell19·


·your last name for the record.20·


· · · ··       A.· ·Charles M. Brendecke, B-r-e-n-d-e-c-k-e.21·


· · · ··       Q.· ·Dr. Brendecke, what's your business?22·


· · · ··       A.· ·I'm a consulting engineer with AMEC23·


·Environment and Infrastructure.24·


· · · ··       Q.· ·You provide consulting work for the Idaho25·
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·Groundwater Appropriators; is that correct?·1·


· · · ··       A.· ·Yes, I do.··I have since about 1999.·2·


· · · ··       Q.· ·And what has IGWA asked you to do in this·3·


·case?·4·


· · · ··       A.· ·In this specific case?·5·


· · · ··       Q.· ·Yes.·6·


· · · ··       A.· ·To look at the reconnaissance level, look·7·


·at the general feasibility of mitigation options, and·8·


·try to provide some idea of what they might provide.·9·


· · · ··       Q.· ·Before we get into the details of your10·


·testimony and your evaluation of those mitigation11·


·options, I want to talk a little bit about your12·


·expertise as an engineer and hydrologist.··And I know13·


·everybody here, or most of us here, are well acquainted14·


·with you and your experience, but we have to lay the --15·


·create the record, in this case anyways.16·


· · · · · · ·            What college degrees do you hold?17·


· · · ··       A.· ·I have a bachelor of science degree in18·


·civil engineering from the University of Colorado.··I19·


·have a master of science degree in civil engineering20·


·and a doctor of philosophy in civil engineering from21·


·Stanford University.22·


· · · ··       Q.· ·Do you have any professional licenses or23·


·registrations?24·


· · · ··       A.· ·Yes.··I'm a registered professional25·
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·engineer in Colorado, Wyoming, Idaho, I think in·1·


·Washington, but I can't remember for sure.·2·


· · · ··       Q.· ·What are the areas of your engineering·3·


·expertise?·4·


· · · ··       A.· ·A variety of topics, all related to water,·5·


·primarily in water resources engineering; water rights·6·


·analysis; planning, water resource planning; modeling·7·


·related to those activities.·8·


· · · ··       Q.· ·I understand you've taught some college·9·


·courses yourself.10·


· · · ··       A.· ·Yes.··I was an assistant professor at the11·


·University of Colorado for a few years.12·


· · · ··       Q.· ·Which courses did you teach?13·


· · · ··       A.· ·Water-related courses: hydrology, fluid14·


·mechanics, hydraulics, modeling, statistical hydrology.15·


· · · ··       Q.· ·Your modeling experience includes16·


·groundwater modeling?17·


· · · ··       A.· ·Yes.18·


· · · ··       Q.· ·I understand you have been involved with19·


·the Eastern Snake Hydrologic Modeling Committee.20·


· · · ··       A.· ·Yes, I have.21·


· · · ··       Q.· ·And in that capacity you're familiar with22·


·the Eastern Snake Plain Aquifer model?23·


· · · ··       A.· ·Yes, I am.24·


· · · ··       Q.· ·You've testified as an expert in prior25·
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·cases; is that right?·1·


· · · ··       A.· ·Yes, I have.·2·


· · · ··       Q.· ·Including cases before the Department of·3·


·Water Resources?·4·


· · · ··       A.· ·Yes.·5·


· · · ··       MR. TJ BUDGE:··Director, Dr. Brendecke was·6·


·admitted as an expert in engineering, hydrology,·7·


·groundwater modeling, aquifer analysis, and water·8·


·rights analysis in the Rangen delivery call case.·9·


· · · · · · ·            And in light of his testimony, I'd ask that10·


·he be so admitted in this case as well.11·


· · · ··       THE HEARING OFFICER:··Mr. Haemmerle?12·


· · · ··       MR. HAEMMERLE:··Mr. May is doing it, Director.13·


· · · ··       THE HEARING OFFICER:··Mr. May?14·


· · · ··       MR. MAY:··Director, I guess I don't generally15·


·have a question about Dr. Brendecke's qualifications.16·


·You know, what he's being admitted as an expert on, I17·


·guess we'll see when we see the testimony.··I may have18·


·foundational questions about particular opinions.··But19·


·I don't have any general concern about his20·


·qualifications.21·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon?22·


· · · ··       MR. LEMMON:··No.23·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Brendecke is24·


·recognized as an expert in the areas you articulated,25·
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·Mr. Budge.·1·


· · · ··       MR. TJ BUDGE:··Thanks, Director.·2·


· · · ··       Q.· ·Dr. Brendecke, could you open to·3·


·Exhibit 1000, which is the mitigation plan submitted in·4·


·this case.·5·


· · · · · · ·            What I'd like to do is walk through each of·6·


·the mitigation proposals that are included in IGWA's·7·


·mitigation plan and ask what you've done to evaluate·8·


·those proposals and ask how each proposal would benefit·9·


·Rangen and how the mitigation credit would be10·


·calculated for the groundwater districts if the11·


·mitigation proposal is approved by the Director.12·


· · · · · · ·            So if you'll turn to page 2, section 113·


·requests credit for mitigation activities, including14·


·conversions, dry-ups, and groundwater recharge.··Let's15·


·talk about the conversions first.··You were here in the16·


·audience during prior testimony and exhibits explaining17·


·that the groundwater users have converted tens and18·


·thousands of acres from groundwater to surface-water19·


·irrigation over the last five or ten years.20·


· · · · · · ·            Are you familiar with the conversion21·


·activities that IGWA and its members have undertaken?22·


· · · ··       A.· ·Yes, I generally am.··I haven't examined23·


·each project.24·


· · · ··       Q.· ·How are you familiar with those activities?25·
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· · · ··       A.· ·Just from my involvement with the·1·


·groundwater districts for the last 15 years, testimony·2·


·in previous cases that relied on evaluation of·3·


·conversion benefits, modeling of conversion benefits.·4·


· · · ··       Q.· ·Has IGWA asked you to model conversion·5·


·activities in times past?·6·


· · · ··       A.· ·Yes.·7·


· · · ··       Q.· ·Have they asked you to run the Eastern·8·


·Snake Plain Aquifer model to calculate the effects of·9·


·their conversions with respect to this mitigation plan10·


·particularly?11·


· · · ··       A.· ·No.··Well, I intended to, but there hasn't12·


·been time at this point.13·


· · · ··       Q.· ·Let me have you turn in those exhibits to14·


·Exhibits 1041 through 1045.··Dr. Brendecke, you can15·


·flip through these, and you'll recognize these as maps16·


·that you provided to me in preparing for this hearing17·


·today.··Each of them has the AMEC logo on them.18·


· · · · · · ·            Are these maps that you or your staff19·


·prepared?20·


· · · ··       A.· ·Yes.21·


· · · ··       Q.· ·And what do these show?22·


· · · ··       A.· ·These show the points of diversion for the23·


·conversion projects that were active in each of these24·


·years.25·
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· · · ··       Q.· ·Where did you --·1·


· · · ··       A.· ·Let me back up just a second.·2·


· · · · · · ·            This is focused on the area in Water·3·


·District 130, not in areas farther upstream.·4·


· · · ··       Q.· ·There may be other conversions that aren't·5·


·shown on these maps?·6·


· · · ··       A.· ·Yes.·7·


· · · ··       Q.· ·And if I look through these exhibits, 1040·8·


·is 2006 active conversions.·9·


· · · · · · ·            So these were conversions active in the10·


·year 2006; is that right?11·


· · · ··       A.· ·Yes.12·


· · · ··       Q.· ·And then the following exhibits are for13·


·subsequent years.··We have the year 2007, '8, '9 --14·


· · · ··       A.· ·Yeah.15·


· · · ··       Q.· ·-- maps for those years.16·


· · · · · · ·            Do you have similar maps for years post17·


·2009?18·


· · · ··       A.· ·I probably have them for 2010.19·


· · · ··       Q.· ·Okay.20·


· · · ··       A.· ·Yeah, I think we have recent -- we have21·


·recent maps actually for the conversion parcels.22·


· · · ··       MR. MAY:··Can I ask a clarification question?23·


·The one that I show as 1040 is different than what24·


·you're talking about.25·
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· · · · · · ·            1040 or 1041?·1·


· · · ··       MR. TJ BUDGE:··Okay.··To clarify for the record,·2·


·these maps that we've been discussing begin at·3·


·Exhibit 1041, not Exhibit 1040.··It appears I may have·4·


·misspoken in that regard.·5·


· · · ··       THE WITNESS:··Yes.·6·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, where·7·


·did you get the data of the conversion locations that·8·


·are shown on these maps?·9·


· · · ··       A.· ·These are from the Department's point of10·


·diversion database and the records of the wells that11·


·are participating in the conversions.12·


· · · ··       Q.· ·And what is to be gleaned from these maps,13·


·other than just the points of diversions in those14·


·particular years?15·


· · · ··       A.· ·I would say the main thing to be gleaned16·


·from these maps is that the conversions have been going17·


·on since 2006, and they are relatively stable18·


·between -- from year to year in location.19·


· · · ··       Q.· ·Okay.··And I understood from Ms. Sukow's20·


·testimony that conversions benefit Rangen by resulting21·


·in less groundwater withdrawn from the aquifer and also22·


·more surface water recharging the aquifer.23·


· · · · · · ·            Is that a fair assessment?24·


· · · ··       A.· ·Yes.··The idea of the conversions is to25·
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·replace groundwater withdrawals with surface-water·1·


·supplies.··And so the one aspect of the benefit is to·2·


·the -- is the reduction in the withdrawal of·3·


·groundwater, and the second is the introduction by·4·


·incidental recharge of surface water to the aquifer.·5·


· · · ··       Q.· ·Thank you.··That's helpful.·6·


· · · · · · ·            Next if you could turn to Exhibit 1025.·7·


·You'll recognize this as the table that Ms. Sukow·8·


·prepared on behalf of the Department reflecting the·9·


·results of her model calculations of conversions and10·


·CREP and recharge.11·


· · · · · · ·            Do you recognize that table as such?12·


· · · ··       A.· ·Yes, I do.13·


· · · ··       Q.· ·Just focusing on the conversions portion,14·


·which are the first two columns, you testified that you15·


·have not run the model yourself to calculate16·


·conversions and the predicted benefit to the Curren17·


·Tunnel for the years 2011 through '13; is that right?18·


· · · ··       A.· ·For the Curren Tunnel, that's correct.19·


· · · ··       Q.· ·Do you have any reason to dispute the20·


·calculations shown in this table?··And what I'm21·


·referring to specifically are the conversion22·


·calculations for IGWA and Southwest in the years 2011,23·


·'12, and '13.24·


· · · ··       A.· ·I don't have any reason to dispute them.25·
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· · · ··       Q.· ·One of the things that Ms. Sukow explained,·1·


·and Ms. Yenter as well, is the Department calculates·2·


·conversions after the fact.··They measure the amount of·3·


·surface water that's delivered to the conversion acres,·4·


·and then they plug that into the model to determine the·5·


·benefit to, in this case, the Rangen Spring cell in the·6·


·Curren Tunnel.·7·


· · · · · · ·            If the Director were to want to predict the·8·


·effect of conversions prospectively -- for example, if·9·


·he were trying to find out what type of benefit Rangen10·


·could be expected to receive in 2014 for conversions11·


·that are going to happen this summer -- do you have any12·


·suggestions as to how he might do that?13·


· · · ··       A.· ·Since these are relatively stable from year14·


·to year, you might assume that next year will be the15·


·average of the preceding three or something along that16·


·line.17·


· · · ··       Q.· ·And in your view, is it reasonable for the18·


·Director to carry forward an average, a three-year19·


·moving average or something of that nature of past20·


·conversions to predict future benefit to Rangen for21·


·conversions that may happen in the near future?22·


· · · ··       A.· ·I think it would be, otherwise you have to23·


·make some assumptions about the climate next year and a24·


·variety of things like that.··So you could potentially25·
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·model it.··But you have to make a lot of assumptions.·1·


·In order to get to the quick answer I think a moving·2·


·average would be a reasonable thing to do.·3·


· · · ··       Q.· ·Now, isn't it likely that that moving·4·


·average -- for example, the Director used a three-year·5·


·moving average to predict the likely conversion benefit·6·


·for 2014 -- that it's likely that the actual benefit·7·


·from conversions may be somewhat higher or somewhat·8·


·lower, even though it's close?·9·


· · · ··       A.· ·By the time 2014 is over?10·


· · · ··       Q.· ·Yeah.11·


· · · ··       A.· ·Yeah.··It probably wouldn't be exactly what12·


·the estimate was.··It hardly ever is.13·


· · · ··       Q.· ·In the long term wouldn't those overages14·


·and underages kind of even out as conversions fluctuate15·


·from year to year if you continued to use this type of16·


·process you mentioned, the three-year moving average,17·


·wouldn't that account for those in the long term?18·


· · · ··       MR. MAY:··Objection.··Lack of foundation.19·


· · · ··       THE HEARING OFFICER:··Overruled.20·


· · · ··       THE WITNESS:··I think it would.··You know,21·


·assuming the same projects keep participating, I think22·


·you'd end up with something close to the average.23·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Okay.··Thank you.··I24·


·don't have any further questions regarding conversions.25·
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·But I do want to turn to the next mitigation proposal·1·


·in IGWA's mitigation plan, which -- and that, again, is·2·


·Exhibit 1000.··That's labeled "Voluntary dry-ups."·3·


· · · · · · ·            And there's been prior testimony that·4·


·there's the what we've referred to as the CREP program·5·


·and some other programs where groundwater irrigators·6·


·ceased irrigating their land altogether, so they not·7·


·only stop using groundwater, but they also don't·8·


·irrigate it with surface water.·9·


· · · · · · ·            Are you familiar with the dry-ups10·


·undertaken by groundwater users?11·


· · · ··       A.· ·Yes, I am.12·


· · · ··       Q.· ·How so?13·


· · · ··       A.· ·Again, from my involvement with IGWA for14·


·the last 15 years, as part of the early discussions15·


·about trying to set up such a program.16·


· · · ··       Q.· ·And if you'd please turn to Exhibit 1039.17·


·Dr. Brendecke, this document is titled "Idaho's18·


·Conservation Reserve Enhancement Program."19·


· · · · · · ·            Is CREP an acronym for Conservation Reserve20·


·Enhancement Program?21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·And I believe that you provided this23·


·document.24·


· · · · · · ·            Are you familiar with this document?25·
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· · · ··       A.· ·Yes.··The NRCS, Soil and Water Conservation·1·


·Commission put out an annual summary of the CREP·2·


·program, and have for some years.··This is the most·3·


·recent one I have.··They all look more or less the·4·


·same.·5·


· · · ··       Q.· ·Did you obtain this from the NRCS?·6·


· · · ··       A.· ·I obtained -- and I'm trying to think of·7·


·the fellow's name that I got it from.··I want to say·8·


·Chuck Pencer or Chuck Peltser.··And I'm not sure if·9·


·he's with the NRCS or with the Soil and Water10·


·Conservation Commission.11·


· · · ··       Q.· ·Was he in Idaho?12·


· · · ··       A.· ·Yes.13·


· · · ··       MR. TJ BUDGE:··Garrick, my records reflect that14·


·Exhibit 1039 has been admitted into evidence.15·


· · · · · · ·            Do you show that as well?16·


· · · ··       MR. BAXTER:··Yes, I do.17·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, were you18·


·here earlier this morning when Ms. Sukow was explaining19·


·how ESPAM calculates the benefit to, for example, the20·


·Rangen Spring cell from conversions and recharge and21·


·dry-ups?22·


· · · ··       A.· ·Yes.23·


· · · ··       Q.· ·My understanding of her testimony -- and24·


·I'll use -- since we're talking about dry-ups or CREP,25·
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·as an example, is that the model can have data input·1·


·into it to reflect the hydrologic change in a·2·


·particular model cell.··For example, if land within a·3·


·certain model cell is dried up, the effect of those·4·


·lesser withdrawals in that model cell can be input into·5·


·the model.··And then the model can be run to determine·6·


·the effect on a spring cell or a river reach resulting·7·


·from the hydrologic change in the model cell that we·8·


·began with.·9·


· · · · · · ·            Is that a fair characterization of how the10·


·model predicts the benefit from conversions and CREP11·


·and recharge?12·


· · · ··       A.· ·Yes.··I think these are all run with a13·


·superposition version of the model.··So the change in14·


·stress is put into that superposition, and you get the15·


·change in performance at whatever other cell you are16·


·interested in, in this case the drain cell that17·


·contains Rangen.18·


· · · ··       Q.· ·Explain what you mean by a superposition19·


·version of the model.20·


· · · ··       A.· ·Superposition is a formulation of the model21·


·that allows you to calculate changes without having to22·


·make two model runs, a before and after change.23·


· · · ··       Q.· ·And so you don't dispute, then, the24·


·procedure that Ms. Sukow undertook to calculate the25·
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·benefits to the Curren Tunnel from conversions and CREP·1·


·and recharge?·2·


· · · ··       A.· ·Well, there may be a caveat on the·3·


·recharge, because there wasn't any recharge calculation·4·


·for IGWA.··But I generally don't have any dispute with·5·


·that.··That's the way we've been doing it for a number·6·


·of years.·7·


· · · ··       Q.· ·Have you at times in the past done your own·8·


·model run to verify the Department's model calculations·9·


·for mitigation activities of this type?10·


· · · ··       A.· ·Yes.11·


· · · ··       Q.· ·And have you found that the -- the12·


·Department's calculations are the same or very close to13·


·your own --14·


· · · ··       A.· ·Yes.15·


· · · ··       Q.· ·-- model runs?16·


· · · · · · ·            So then are you -- in the past or today17·


·you've been comfortable that the Department's model18·


·runs have been accurate?19·


· · · ··       A.· ·Yes.20·


· · · ··       Q.· ·We talked a moment ago about conversions21·


·being calculated after the fact.··My understanding is22·


·that the effect of CREP or dry-ups is also calculated23·


·after the fact by the Department in terms of their24·


·model run.25·
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· · · · · · ·            Is that your understanding as well?·1·


· · · ··       A.· ·Yes.·2·


· · · ··       Q.· ·You mentioned that if the Director were to·3·


·try to reasonably project the effect of CREP enrollment·4·


·or other dry-ups on Rangen prospectively -- for·5·


·example, in 2014 -- that one reasonable way to do that·6·


·for conversions would be to take a three-year moving·7·


·average and project that forward.·8·


· · · · · · ·            Do you believe that that would also be a·9·


·reasonable approach for calculating benefits from10·


·dry-ups?11·


· · · ··       A.· ·Yes, I think it would be a reasonable --12·


·reasonable approach.13·


· · · ··       Q.· ·You mentioned that the conversion acres had14·


·been relatively steady.15·


· · · · · · ·            Do you know whether CREP enrollment has16·


·been steady or volatile, or whether it has been steady17·


·like the conversions?18·


· · · ··       A.· ·It's been pretty steady, especially over19·


·the last four or five years.··There's always a few20·


·acres here coming in and a few acres there going out.21·


·But by and large, it's pretty stable at this point.22·


· · · ··       Q.· ·Okay.··Let's turn now to the next item in23·


·the mitigation plan which deals with recharge.24·


· · · · · · ·            Are you familiar with recharge activities25·
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·that groundwater users have been involved with in the·1·


·past?·2·


· · · ··       A.· ·Yes.·3·


· · · ··       Q.· ·How so?·4·


· · · ··       A.· ·Again, my relationship with the groundwater·5·


·users over the last 15 years, I've been consulted on a·6·


·variety of things and stayed pretty much in touch with·7·


·what's going on.·8·


· · · ··       Q.· ·Have you done model runs yourself to try to·9·


·calculate the effects of recharge activities pumpers10·


·have undertaken in the past?11·


· · · ··       A.· ·I have.12·


· · · ··       Q.· ·You mentioned potential concern with the13·


·recharge calculations in Exhibit 1025, which is the14·


·Department's model results.··Please turn open to that15·


·exhibit.··Yeah, that's 1025.16·


· · · · · · ·            You'll see that the Department did provide17·


·credit for recharge undertaken by Southwest Irrigation18·


·District.··My understanding from Ms. Sukow's testimony19·


·is that this does not include any credit for recharge20·


·performed by the Water Resource Board or for recharge21·


·that may have occurred at the Sandy Ponds.22·


· · · · · · ·            Have you looked at the recharge performed23·


·by the Water Resource Board in recent years?24·


· · · ··       A.· ·Yes, I did.··And I have a table that sort25·
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·of summarizes that activity, I think, as an exhibit.·1·


· · · ··       Q.· ·I believe that's Exhibit 1091.·2·


· · · ··       A.· ·Okay.·3·


· · · ··       Q.· ·Is this the table you're referring to?·4·


· · · ··       A.· ·Well, I had another one that broke it out a·5·


·little more distinctly between the Water Resource Board·6·


·and IGWA.··But that's probably in the spreadsheet, all·7·


·managed recharge 2007 to 2011.·8·


· · · ··       Q.· ·I believe that's Exhibit 1093 you're·9·


·referring to.10·


· · · ··       A.· ·Yes.11·


· · · ··       Q.· ·We'll pull that up on the screen.··In the12·


·exhibit binder is just a screenshot of the first page13·


·of this spreadsheet.14·


· · · · · · ·            Is this the spreadsheet you're referring15·


·to?16·


· · · ··       A.· ·Yes.17·


· · · ··       Q.· ·And what does this show?18·


· · · ··       A.· ·This shows the annual amounts of water19·


·recharged at different locations, between 2007 and20·


·2011.··And the recharge undertaken by the Water21·


·Resource Board is in black font, and the recharge taken22·


·by other entities is in the red font.··This is a table23·


·prepared by Mr. Quinn, the Department.24·


· · · · · · ·            And, for example, you can see there in the25·
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·very first couple of columns in 2007 and 2008 there was·1·


·no recharge run into the Aberdeen-Springfield Canal·2·


·Company.··In 2009 there was 18,563 acre-feet of·3·


·recharge run into American -- or Aberdeen-Springfield.·4·


·In 2011 -- or that was by the Board.··And in 2011 there·5·


·was 15,213 acre-feet run into Aberdeen-Springfield by·6·


·the Board and 9,351 run in by others.·7·


· · · ··       Q.· ·Do you know who does the other recharge·8·


·besides the Board?·9·


· · · ··       A.· ·There have been two entities that have done10·


·it.··IGWA has done it in the past, and there was a11·


·group of water users in the Upper Snake Basin -- I12·


·forget the name of it exactly, Upper Snake Recharge13·


·Coalition or something along that line.··They did some14·


·recharge, I think, in 2011.··And most of that is in --15·


·most of that recharge activity of theirs went into16·


·canal systems above Milner.17·


· · · ··       Q.· ·Okay.··If you look --18·


· · · ··       A.· ·Above American Falls.19·


· · · ··       Q.· ·If you look under North Side Canal system,20·


·there was a number of -- quite a bit of recharge done21·


·between 2007 and 2009 by others.22·


· · · · · · ·            Do you know who performed that recharge?23·


· · · ··       A.· ·That was -- that was IGWA recharge.24·


· · · ··       Q.· ·Okay.··Now -- and so the record's clear,25·
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·you explained that this spreadsheet came from the·1·


·Department?·2·


· · · ··       A.· ·Yes.·3·


· · · ··       MR. TJ BUDGE:··I'd offer Exhibit 1093 into·4·


·evidence.·5·


· · · ··       THE HEARING OFFICER:··Mr. May?·6·


· · · ··       MR. MAY:··Can I ask a couple of questions in aid·7·


·of an objection?·8·


· · · ··       THE HEARING OFFICER:··Yes.·9·


·10·


· · · · · · · · ··                 VOIR DIRE EXAMINATION11·


·BY MR. MAY:12·


· · · ··       Q.· ·Dr. Brendecke, do you have any knowledge of13·


·where the data came from to create this table?14·


· · · ··       A.· ·The table was prepared by -- his last name15·


·is Quinn -- and I'm at a loss for his first name right16·


·now -- at the Department, who I believe is the recharge17·


·manager.··And I'd have to -- I'd have to ask him where18·


·the individual records came from.19·


· · · ··       Q.· ·Okay.··And are you aware of any records or20·


·is there any indication on this table that would allow21·


·us to determine who did the recharge that's noted in22·


·red?23·


· · · ··       A.· ·Not on this -- not on this particular24·


·table, no.··But I know that the Upper Snake folks did25·
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·their recharge activity in 2011, and IGWA did its in·1·


·the earlier years.··And IGWA's all went into the North·2·


·Side system.·3·


· · · ··       Q.· ·Do you know whether today IGWA is leasing·4·


·any water to provide recharge?·5·


· · · ··       A.· ·I don't -- I don't think they've done that·6·


·for a couple of years.·7·


· · · ··       MR. MAY:··Director, my objection would be just·8·


·on the basis of relevance.··They're no longer·9·


·performing this recharge.··They don't have the water to10·


·lease.··They haven't leased the water.11·


· · · ··       THE HEARING OFFICER:··Overruled.12·


· · · · · · ·            But I will point out, based on Mr. May's13·


·examination of Dr. Brendecke, that the information may14·


·not have significant value if it can't break out what15·


·private entities, if any, were conducting recharge if16·


·it's all lumped together as "Other."··So it has limited17·


·value.··But I'll receive --18·


· · · · · · ·            Oh, Mr. Lemmon, any objection?19·


· · · ··       MR. LEMMON:··I would just have one question.20·


·21·


· · · · · · · · ··                 VOIR DIRE EXAMINATION22·


·BY MR. LEMMON:23·


· · · ··       Q.· ·Do you know whether the water that was24·


·recharged in the red on this chart was from the Water25·
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·Board's water right, or was it leased water bank water?·1·


· · · ··       A.· ·The numbers in black are the Water Board's·2·


·recharge numbers.··And the ones in red are from the two·3·


·other entities that I spoke about.·4·


· · · ··       Q.· ·But do you know if they were recharge from·5·


·the Board's water right or -- what source -- in other·6·


·words, what water right were those recharged -- was the·7·


·source for those recharged waters?·8·


· · · ··       A.· ·I believe it was the Board's water right·9·


·that supplies the Board's recharge.10·


· · · ··       MS. LEMMON:··Okay.··No other questions.11·


· · · ··       THE HEARING OFFICER:··Okay.··I'll receive the12·


·document into evidence with the previous13·


·qualifications.14·


· · · · · · ·            (Exhibit 1093 received.)15·


· · · ··       THE HEARING OFFICER:··Mr. Budge.16·


·17·


· · · · · · ··             CONTINUED DIRECT EXAMINATION18·


·BY MR. TJ BUDGE:19·


· · · ··       Q.· ·Dr. Brendecke, just to clarify, the Board's20·


·water was used on all of the recharge shown in black21·


·text.22·


· · · · · · ·            Was the Board's water also used in the23·


·recharge shown in the red text?24·


· · · ··       A.· ·I don't believe the Board's water was used25·
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·in the red text numbers.·1·


· · · ··       Q.· ·Have you attempted to determine how much of·2·


·this recharge occurred within the Great Rift trim line?·3·


· · · ··       A.· ·It would be that occurring under AFRD 2;·4·


·Big Wood Canal Company, the BWCC; and North Side Canal·5·


·Company.·6·


· · · ··       Q.· ·And if you'll turn back to Exhibit 1091.·7·


· · · ··       A.· ·I'm sorry.··There's some Southwest.··The·8·


·column way over on the right, Southwest, I neglected.·9·


· · · ··       Q.· ·Thank you.10·


· · · · · · ·            If you'll turn to Exhibit 1091.11·


· · · · · · ·            Is this just, then, a derivative of that12·


·prior chart that is limited to recharge within those13·


·canal companies you've mentioned, American Falls No. 2,14·


·Big Wood, North Side, and Southwest being those canals15·


·within the Great Rift trim line?16·


· · · ··       A.· ·Yes.17·


· · · ··       Q.· ·And you'll see at the bottom --18·


· · · ··       A.· ·I realize there's an omission on this19·


·exhibit.··If we could go back to the other one for a20·


·second --21·


· · · ··       Q.· ·Sure.22·


· · · ··       A.· ·-- the one that was just up.23·


· · · ··       Q.· ·We'll turn back to 1093.24·


· · · ··       A.· ·This -- I neglected to put the 2007 and25·
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·2008 activities that are shown under North Side Canal·1·


·Company --·2·


· · · ··       Q.· ·Okay.·3·


· · · ··       A.· ·-- on Exhibit 1091.·4·


· · · ··       Q.· ·Okay.··So if we look at -- so the record's·5·


·clear, Exhibit 1093 shows that recharge occurred in·6·


·2007, 2008 for North Side Canal Company, 27,360·7·


·acre-feet in 2007 and 1,205 acre-feet in 2008.··And if·8·


·we turn back to Exhibit 1091, those recharge figures·9·


·have been omitted from this table.10·


· · · · · · ·            And that's the error you're referring to?11·


· · · ··       A.· ·Yes.12·


· · · ··       Q.· ·Okay.··As we look at 1091, it has a13·


·notation on the bottom that identifies the spreadsheets14·


·from which this data came from.··I believe these15·


·spreadsheets are contained in evidence here.··The first16·


·one would be 1090.17·


· · · · · · ·            Do you see that?18·


· · · ··       A.· ·The all managed recharge is 1093.19·


· · · ··       Q.· ·Okay.··I see.··So the source "All managed20·


·recharge 2007 to 2011," that is Exhibit 1093.21·


· · · · · · ·            Which spreadsheet is 1090?22·


· · · ··       A.· ·1090 is -- 1090 is the 2013 cfs curve.23·


· · · ··       Q.· ·And then 1092?24·


· · · ··       A.· ·1092 would be the 2012 cfs curve.25·
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· · · ··       Q.· ·Okay.··So Exhibit 1091 was derived from the·1·


·data in 1090, 1092, and 1093; is that right?·2·


· · · ··       A.· ·That's correct.·3·


· · · ··       Q.· ·And the spreadsheets in 1090 and 1092, are·4·


·those also Department of Water Resources data sources?·5·


· · · ··       A.· ·Yes.··All three of the spreadsheets were·6·


·provided by Mr. Quinn.·7·


· · · ··       MR. TJ BUDGE:··Okay.··I would offer·8·


·Exhibits 1090 through 1092 -- oh, excuse me, 1090,·9·


·1091, 1092, and 1094.10·


· · · ··       MR. MAY:··I guess --11·


· · · ··       THE HEARING OFFICER:··Mr. May?12·


· · · ··       MR. MAY:··I guess I would object at this point13·


·based on lack of foundation.··I don't think we've seen14·


·1090 or 1092 or had a description of what they are or15·


·how they relate to 1091.16·


· · · · · · ·            And from what we've seen of 1093, I'm not17·


·sure that I'm following how this provided the data from18·


·this.··So I guess lack of foundation at this point.··I19·


·don't really understand what's going on.20·


· · · ··       THE HEARING OFFICER:··Mr. Budge, I agree.··I21·


·look at these, and Dr. Brendecke has referred to them22·


·as curves, at least that's what --23·


· · · ··       MR. TJ BUDGE:··That would be fine.··I could ask24·


·a few more questions.25·
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· · · ··       THE HEARING OFFICER:··Yeah, thank you.·1·


· · · ··       MR. TJ BUDGE:··Justin, will you pull up the·2·


·spreadsheet marked Exhibit 1090.·3·


· · · ··       Q.· ·Dr. Brendecke, we have 1090 projected on·4·


·the screen.··You've testified that this came from·5·


·Mr. Quinn, who's a Department employee, who is or was·6·


·in charge of keeping track of recharge activities.·7·


· · · · · · ·            Can you explain the data contained in this·8·


·spreadsheet.·9·


· · · ··       A.· ·The spreadsheet is organized so that the10·


·columns down the left are the days of the year,11·


·starting with January 1st, and across the top are the12·


·different canal systems and facilities into which13·


·recharge water was placed.··And it's a daily record of14·


·that -- those recharge deliveries.15·


· · · · · · ·            And the first -- the first tab in the16·


·spreadsheet is just the data for all of these different17·


·facilities.··And then the second tab is a plot of what18·


·that data looks like.19·


· · · ··       Q.· ·Okay.··Justin, could you pull up the20·


·second --21·


· · · ··       A.· ·And I think -- I can only presume that's22·


·why he named it "curve."23·


· · · ··       MR. MAY:··Pull up the plot?24·


· · · ··       MR. TJ BUDGE:··Yeah, the plot.25·
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· · · ··       Q.· ·(BY MR. TJ BUDGE):··So what does this --·1·


·can you explain what's shown on this tab, the "Plot"·2·


·tab.·3·


· · · ··       A.· ·Well, it's just the daily -- the daily·4·


·records that were in the spreadsheet.·5·


· · · ··       MR. TJ BUDGE:··Justin, please flip back to the·6·


·"Data" tab and scroll down.·7·


· · · ··       MR. MAY:··To where?·8·


· · · ··       MR. TJ BUDGE:··To the bottom.··See if there's a·9·


·summation.10·


· · · ··       THE WITNESS:··You may have to scroll over as11·


·well.··I mean you're only seeing a corner of it.12·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··So, Dr. Brendecke, it13·


·appears that there's a column for each of the canal14·


·companies that are listed on Exhibit 1093.15·


· · · ··       A.· ·Yes.16·


· · · ··       Q.· ·This spreadsheet does not appear to contain17·


·all of the recharge data that's shown on 1093, or am I18·


·simply not --19·


· · · ··       A.· ·Well, I'm just wondering if it's being20·


·missed because of the way the screen is divided here.21·


· · · ··       Q.· ·Justin, let's look at 1092, see if there's22·


·any difference there.23·


· · · · · · ·            Dr. Brendecke, we're going to plug 1092,24·


·which is the 2012 recharge spreadsheet.··What's up on25·
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·the screen right now --·1·


· · · ··       A.· ·We were looking at the 2013 before?·2·


· · · ··       Q.· ·Yes.··Yes.·3·


· · · ··       A.· ·Well, yeah, if you look on Exhibit 1091,·4·


·you'll see there was only 300 acre-feet in 2013.·5·


· · · ··       Q.· ·Oh, I see.··Okay.··So --·6·


· · · ··       A.· ·So maybe these are -- maybe these are --·7·


·maybe my previous reference had the numbers transposed.·8·


·I can't remember.··I thought previously we were looking·9·


·at 2012, but we were looking at 2013.10·


· · · ··       MR. TJ BUDGE:··Okay.··So, Justin, if we could go11·


·back to -- and I apologize for jumping around -- 1090.12·


·And scroll to the left a little bit.··And then scroll13·


·down.··There's some recharge data in there.14·


· · · ··       MR. MAY:··Somewhere.15·


· · · ··       THE WITNESS:··Well, it all happened --16·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Okay.··Dr. Brendecke,17·


·there wasn't much recharge that occurred last year18·


·apparently.19·


· · · ··       A.· ·Yeah.20·


· · · ··       Q.· ·And my understanding --21·


· · · ··       A.· ·This says "2012" at the top, but it's 2013.22·


·Must be 2013.··We just misnumbered these somehow.23·


· · · ··       Q.· ·The screenshot that we have in the exhibits24·


·is labeled "2013 curve."··That's what I've got for25·
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·1090.·1·


· · · · · · ·            Is this 1090?·2·


· · · ··       MR. MAY:··That's what it says.··I'm just pulling·3·


·it off of the data you gave me on that thumb drive.·4·


· · · ··       THE WITNESS:··Well, the screenshot that is·5·


·Exhibit 1090, if you look in the upper left-hand corner·6·


·of the spreadsheet -- of the screenshot, it says·7·


·"2013 cfs curve."··And there are -- there's an image --·8·


·an inset of the chart and the table that has the small·9·


·amount of recharge that occurred shown on what is10·


·marked as Exhibit 1090.11·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Okay.··So let me just12·


·see if we can cut to the chase.13·


· · · · · · ·            Am I correct in understanding that the14·


·Department inputs on these spreadsheets we've got in15·


·front of us, Exhibit 1090, the amount of recharge that16·


·is performed in each of these canal systems throughout17·


·the year on a daily basis, and that data has been18·


·summarized in Exhibit 1093?19·


· · · ··       A.· ·Yes.20·


· · · ··       Q.· ·And then you've pulled out from 1093 the21·


·portion that occurs within the Great Rift trim line?22·


· · · ··       A.· ·Well, 1093 only went through 2011.23·


· · · ··       Q.· ·I see.24·


· · · ··       A.· ·So the 2012 and 2013 recharge comes from25·
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·these other spreadsheets.··And it looks like this image·1·


·is mislabeled.··1090 should be 2013 cfs curve.·2·


· · · ··       MR. TJ BUDGE:··Well, Garrick --·3·


· · · ··       THE WITNESS:··I don't know how that happened.·4·


· · · ··       MR. TJ BUDGE:··Garrick, do you have the thumb·5·


·drive that has our electronic exhibits on it?·6·


· · · ··       MR. BAXTER:··I gave it to Debbie.··I can go get·7·


·it if we need it.·8·


· · · ··       MR. TJ BUDGE:··Would you just check.··In my·9·


·exhibit binder, and the one before the witness,10·


·Exhibit 1090 is labeled the 2013 curve.··And11·


·Exhibit 1092 is the 2012 curve.··We just need to12·


·confirm that we've got the correct spreadsheets in the13·


·record.14·


· · · · · · ·            Director, with that explanation that the15·


·data shown in Exhibit 1091 is derived from the16·


·Department's recharge data for the years 2007 and 2011,17·


·those four years come from Exhibit 1093, and then for18·


·the years 2012 and 2013 that data comes from the19·


·Department's spreadsheets identified as Exhibits 109020·


·and 1092.21·


· · · ··       THE HEARING OFFICER:··Mr. May.22·


· · · ··       MR. MAY:··Can I ask a few more questions?··I'm23·


·still very confused.24·


· · · ··       THE HEARING OFFICER:··Yes.25·
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· · · · · · · · ··                 VOIR DIRE EXAMINATION·1·


·BY MR. MAY:·2·


· · · ··       Q.· ·Just glancing at what we've got on the·3·


·screen here, Dr. Brendecke --·4·


· · · ··       A.· ·Now, this is 2013.·5·


· · · ··       Q.· ·Exhibit 1090, I'm assuming it's for 2013.·6·


· · · ··       A.· ·Right.·7·


· · · ··       Q.· ·The only thing that I show here -- and·8·


·maybe we can scroll around a little bit, though -- are·9·


·some numbers under AFRD No. 2; correct?10·


· · · ··       A.· ·Yes.11·


· · · ··       Q.· ·Okay.··And so we look at AFRD No. 2 on --12·


·I'm assuming American Falls is AFRD No. 2.13·


· · · ··       A.· ·Right.14·


· · · ··       Q.· ·For 2013 it was zero.15·


· · · ··       A.· ·Right.16·


· · · ··       Q.· ·I didn't see any other numbers --17·


· · · ··       A.· ·Well, go back to the other spreadsheet.18·


· · · ··       Q.· ·1090; right?19·


· · · ··       A.· ·And scroll to the right.··There's20·


·Southwest.··That adds up to 300.21·


· · · ··       Q.· ·So what you're counting on there are these22·


·300 cfs?23·


· · · ··       A.· ·And I just missed those couple thousand24·


·acre-feet over there in AFRD.25·
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· · · ··       Q.· ·Is there anything on this spreadsheet that·1·


·indicates who was doing this recharge?·2·


· · · ··       A.· ·This was all Water Resource Board.·3·


· · · ··       Q.· ·So all of the 2013 was Water Resource·4·


·Board, not IGWA?·5·


· · · ··       A.· ·Yes.·6·


· · · ··       Q.· ·Did you say that -- which one is -- which·7·


·one is 2012?·8·


· · · ··       MR. TJ BUDGE:··1092.·9·


· · · ··       MR. MAY:··1092.10·


· · · ··       Q.· ·And on -- okay.··So if we look at11·


·Exhibit 1092, it says, "2012 ESPA recharge."12·


· · · · · · ·            Is there any indication on this spreadsheet13·


·as to which was IGWA recharge and which was Idaho Water14·


·Resource Board?15·


· · · ··       A.· ·IGWA didn't do any recharge in 2012.16·


· · · ··       Q.· ·So all of the recharge shown in 2012 also17·


·was done by the Water Resource Board?18·


· · · ··       A.· ·It may be that some of the Southwest was19·


·done by them.20·


· · · ··       Q.· ·Okay.··But to the extent that we're talking21·


·about IGWA, IGWA did not do any in 2012?22·


· · · ··       A.· ·That's correct.23·


· · · ··       Q.· ·So in 2012 and 2013, the numbers that24·


·you've got on Exhibit 1091, none of those -- none of25·
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·that recharge was done by IGWA?·1·


· · · ··       A.· ·That's correct.·2·


· · · ··       Q.· ·And to the extent --·3·


· · · ··       A.· ·Now, IGWA may have participated in funding·4·


·some of it.·5·


· · · ··       Q.· ·And as we go earlier, I recall looking at·6·


·1093, that there was at least some breakout between·7·


·Idaho Water Resource Board and others.·8·


· · · · · · ·            How much of the recharge that's shown on·9·


·here for 2011 and earlier was done by the Idaho Water10·


·Resource Board?11·


· · · ··       A.· ·In 2011 it looks like all of the recharge12·


·in this table, that's in this table, which is within13·


·the trim line, was done by the Water Resource Board.14·


· · · ··       Q.· ·In 2011?15·


· · · ··       A.· ·Yes.16·


· · · ··       Q.· ·And how about in 2010?17·


· · · ··       A.· ·In 2010 it looks like -- it looks like in18·


·2010 it was all Water Resource Board.19·


· · · ··       Q.· ·Okay.··And how about 2009?20·


· · · ··       A.· ·2009, it looks like about 13,700 of the --21·


·IGWA did 13,700.··This got left out too.··IGWA did22·


·13,700 of -- acre-feet of recharge on the North Side23·


·Canal system in 2009.··And what's on here is only that24·


·number that was done by the Board.25·
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· · · · · · ·            So instead of 6500 it should say something·1·


·more like 20,000, of which roughly two-thirds was IGWA.·2·


· · · ··       MR. MAY:··Director, I would object to all of·3·


·these exhibits on the basis both of foundation as well·4·


·as relevance.·5·


· · · ··       THE HEARING OFFICER:··I'll overrule the·6·


·objection.··But again, my statement is the same as it·7·


·was before.··It's difficult for me, through these·8·


·exhibits, to determine -- other than Board recharge, as·9·


·I look at 1093 -- who was actually conducting the other10·


·recharge.··So I think it has a lesser value or11·


·diminished value as a result.··So it goes to the weight12·


·of the worth of the exhibit, Mr. May.··So it's --13·


· · · ··       MR. MAY:··And then, Director, we --14·


· · · ··       THE HEARING OFFICER:··Do you have any15·


·objections, Mr. Lemmon?16·


· · · ··       MR. LEMMON:··I would just have a question.17·


·18·


· · · · · · · · ··                 VOIR DIRE EXAMINATION19·


·BY MR. LEMMON:20·


· · · ··       Q.· ·And that would be on the 2009 IGWA recharge21·


·that you just suggested happened.22·


· · · · · · ·            Would you know which site that was23·


·recharged to, where that credit came from?··Might that24·


·have been from the recharge at the Sandy Pond?25·
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· · · ··       A.· ·I can't tell you what part of this went·1·


·into the Sandy Pond in 2009.··This would have been the·2·


·diversion at Milner for recharge.··And it would have·3·


·been distributed through the canal system into recharge·4·


·facilities potentially or may have all been done at --·5·


·there's a recharge at Lake Walcott -- or not Lake·6·


·Walcott.·7·


· · · ··       Q.· ·Wilson Lake?·8·


· · · ··       A.· ·Wilson Lake, yes, also.··So this is just a·9·


·measure of what was diverted at Milner for recharge.10·


·This would be rental water.11·


· · · ··       Q.· ·So those figures would have been provided12·


·by North Side Canal Company?13·


· · · ··       A.· ·Potentially provided to Mr. Quinn by North14·


·Side.15·


· · · ··       MS. LEMMON:··Okay.··That's all the questions I16·


·have for now.17·


· · · ··       THE HEARING OFFICER:··Okay.··The documents are18·


·received into evidence, with the qualification19·


·regarding the weight of the exhibit and its worth.20·


· · · ··       MR. HAEMMERLE:··Director, was that 1090 through21·


·1094?22·


· · · ··       THE HEARING OFFICER:··Yes.··Sorry.23·


· · · ··       MR. HAEMMERLE:··Thank you.24·


· · · · · · ·            (Exhibits 1090-1092 and 1094 received.)25·
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· · · ··       MR. TJ BUDGE:··Director, we freely acknowledge·1·


·that we don't have an exhibit specifying who·2·


·contributed what.··That's not due to a lack of effort.·3·


·The Water Resource Board keeps all of that data.·4·


· · · · · · ·            You'll recall we did put into evidence one·5·


·transmittal letter we were able to obtain conveying·6·


·money to the Water Board.··But unfortunately,·7·


·Mr. Quinn, who kept all this data, we understand is no·8·


·longer either working there or in charge of this·9·


·program.··And the Water Board, in the time constraints10·


·for this hearing, was unable to provide an accounting11·


·of the exact recharge done by private contributor.12·


· · · · · · ·            So we understand the concern, and it's one13·


·we share.··And it's -- you know, we would have loved to14·


·have that exhibit prepared, but that's not one that was15·


·available within this time constraint.16·


· · · ··       THE HEARING OFFICER:··Okay.17·


· · · ··       MR. MAY:··I would object to the statement, I18·


·guess, as I question the standard.19·


·20·


· · · · · · ··             CONTINUED DIRECT EXAMINATION21·


·BY MR. TJ BUDGE:22·


· · · ··       Q.· ·Dr. Brendecke, recognizing --23·


· · · ··       THE HEARING OFFICER:··Well, I'll let it in.24·


· · · · · · ·            Go ahead.25·
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· · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke,·1·


·recognizing that we aren't able to pinpoint who·2·


·contributed to each recharge project, have you made an·3·


·attempt just to take the recharges performed on a whole·4·


·and determine whether it had any material impact on·5·


·flows at Rangen?·6·


· · · ··       A.· ·Yes.·7·


· · · ··       Q.· ·And if you'll turn to Exhibit 1095.·8·


· · · ··       A.· ·It's not in this folder.·9·


· · · ··       Q.· ·I'm going to hand you a looseleaf copy.10·


·This exhibit was printed after that binder was put11·


·together.··It just didn't make it into the binder.12·


· · · · · · ·            Director, I'll give you a copy as well.13·


· · · ··       THE HEARING OFFICER:··Thank you.14·


· · · · · · ·            (Exhibit 1095 marked.)15·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, do you16·


·recognize this document?17·


· · · ··       A.· ·Yes.18·


· · · ··       Q.· ·Is this a document you created?19·


· · · ··       A.· ·Yes.20·


· · · ··       Q.· ·I see it's labeled "Estimated benefit to21·


·Curren Tunnel for mitigation activities."··And the top22·


·section of it, anyways, relates to recharge through23·


·what's identified American Falls, Big Wood, North Side,24·


·and Southwest.25·
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· · · · · · ·            Are those referring to the canal companies·1·


·we've been discussing:··American Falls Reservoir·2·


·District No. 2, Big Wood Canal Company, North Side·3·


·Canal Company, and then Southwest Irrigation District?·4·


· · · ··       A.· ·Yes.·5·


· · · ··       Q.· ·And what do these figures for recharge for·6·


·the years 2005 to 2013, what do those figures show and·7·


·where did they come from?·8·


· · · ··       A.· ·These are meant to be a very·9·


·reconnaissance-level estimate, mainly to just get sort10·


·of an order of magnitude idea of what the potential11·


·benefits might be at Rangen from all of the recharge12·


·activities that have gone on.13·


· · · ··       Q.· ·And --14·


· · · ··       A.· ·And the -- okay.··Go ahead.15·


· · · ··       Q.· ·I apologize.··These were generated by16·


·running the Eastern Snake Plain Aquifer model?17·


· · · ··       A.· ·Yes.··Well, actually, we used the18·


·steady-state response functions from the ESPAM-2.1.19·


· · · ··       Q.· ·Okay.··And do these figures reflect the20·


·total modeled benefit to the Rangen cell, or the21·


·63 percent portion that's attributed to the Curren22·


·Tunnel?23·


· · · ··       A.· ·These would reflect the 63 percent portion.24·


· · · ··       Q.· ·You explained that this was kind of a25·
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·reconnaissance-level evaluation.·1·


· · · · · · ·            Could you elaborate on that.·2·


· · · ··       A.· ·Well, to get a precise evaluation of the·3·


·benefit of any particular recharge activity requires·4·


·knowing exactly how much water was put into which model·5·


·cell and in which month.··And then we could actually·6·


·run the model and determine what the benefit is.·7·


· · · · · · ·            This is a very gross estimate, just based·8·


·on the total recharge diversions from Milner·9·


·distributed over the canal systems --10·


· · · ··       Q.· ·Okay.11·


· · · ··       A.· ·-- and then calculated on a steady-state12·


·basis.13·


· · · ··       Q.· ·Is there a reason you didn't do the final14·


·or complete model run that you just referred to could15·


·be done?16·


· · · ··       A.· ·Just there was not time.17·


· · · ··       Q.· ·If the Department -- if Department18·


·personnel were to take the recharge data from the19·


·spreadsheets that we've just admitted into evidence,20·


·could they perform a model run to more accurately21·


·calculate the effects on the Curren Tunnel?22·


· · · ··       A.· ·Yes.23·


· · · ··       Q.· ·Okay.··Let's shift gears just a little bit.24·


·You also mentioned that -- or pointed out that25·
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·Ms. Sukow's calculation of mitigation activities did·1·


·not include recharge through the Sandy Pond.··And,·2·


·Dr. Brendecke, you were here during prior testimony·3·


·about recharge occurring through the Sandy Pond.·4·


· · · · · · ·            Do you have any reason to believe from your·5·


·evaluation of IGWA's mitigation plan that recharge is·6·


·occurring through the Sandy Ponds?·7·


· · · ··       A.· ·Yeah, I believe that there is recharge that·8·


·occurs there.·9·


· · · ··       Q.· ·What leads you to that belief?10·


· · · ··       A.· ·The magnitude of the discharges into the11·


·Sandy Ponds.12·


· · · ··       Q.· ·Have you reviewed the North Side --13·


· · · ··       A.· ·I visited the Sandy Ponds myself.14·


· · · ··       Q.· ·Okay.··You've seen them in person?15·


· · · ··       A.· ·Yes.16·


· · · ··       Q.· ·Have you reviewed the North Side Canal17·


·Company data of discharges into the Sandy Ponds?18·


· · · ··       A.· ·Yes.19·


· · · ··       Q.· ·Could you please turn to Exhibits 1032 and20·


·1033.21·


· · · · · · ·            Director, I'll note that Exhibit 1022 is --22·


·was a deposition exhibit in Mr. Hansten's deposition,23·


·as was Exhibit 1033.··They've been admitted into the24·


·record by stipulation and reflect the North Side Canal25·
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·Company diversions to the Sandy Pond.·1·


· · · · · · ·            Dr. Brendecke, have you reviewed these·2·


·exhibits?·3·


· · · ··       A.· ·Yes.·4·


· · · ··       MR. MAY:··Can I interrupt just for a second, TJ.·5·


·I think you said 1032 the first time and 1022 the·6·


·second time, unless I misheard.·7·


· · · ··       MR. TJ BUDGE:··Yeah.··We're referring to·8·


·Exhibits 1032 and 1033.·9·


· · · ··       Q.· ·Have you seen these documents?10·


· · · ··       A.· ·Yes.11·


· · · ··       Q.· ·And you understand that these reflect North12·


·Side diversions into the Sandy Ponds?13·


· · · ··       A.· ·Yes.14·


· · · ··       Q.· ·And you mentioned that this diversion data15·


·leads you to believe there's recharge occurring in16·


·those ponds.17·


· · · · · · ·            Could you elaborate upon that.18·


· · · ··       A.· ·Well, if you look at just, for example, the19·


·first table in Table 1 in 1032, you'll see that there20·


·are many days when the average flow into the ponds is21·


·in the neighborhood of 30 to 40 cfs.22·


· · · · · · ·            And we have heard testimony that diversions23·


·from the Sandy Pipeline are maybe on the order of 6 to24·


·8 cfs, that there's little or no spill from the Sandy25·
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·Ponds into the old wasteway down into the river.··So·1·


·the rest of this water has to either evaporate or go·2·


·into the ground.·3·


· · · ··       Q.· ·Have you attempted to determine whether·4·


·recharge that occurs in the Sandy Ponds would have any·5·


·impact on the flows at Rangen?·6·


· · · ··       A.· ·Yes.··Again, I did -- again, it is meant to·7·


·be an order of magnitude estimate.··I just put these·8·


·Sandy Pond deliveries into the same analysis, as for·9·


·these other recharge activities, and calculated the10·


·benefit to the Curren Tunnel.11·


· · · ··       Q.· ·Okay.··It looks like you're looking at12·


·Exhibit 1095.13·


· · · ··       A.· ·Yes.14·


· · · ··       Q.· ·And there is a portion of that exhibit that15·


·says "Sandy Ponds."··And it's got figures for 200516·


·through 2013.17·


· · · · · · ·            So explain again what these figures18·


·represent.19·


· · · ··       A.· ·These would be the steady-state flow20·


·increases at the Curren Tunnel from the recharge21·


·amounts that -- the deliveries that occurred into the22·


·Sandy Pond without regard to other diversions and23·


·deliveries from the Sandy Pond.24·


· · · ··       Q.· ·So were these gleaned, then, from taking25·
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·the North Side Canal Company diversions to the Sandy·1·


·Pond and then treating those as how to present a·2·


·recharge in the ponds?·3·


· · · ··       A.· ·Yes.··I just assumed they all became·4·


·recharge.··I was just trying to get a rough idea --·5·


· · · ··       Q.· ·Okay.··And --·6·


· · · ··       A.· ·-- if it's a negligible number or not.·7·


· · · ··       Q.· ·And what would the Department need to do to·8·


·have an accurate calculation or a more accurate·9·


·calculation of the effects of recharge in the Sandy10·


·Ponds on the Curren Tunnel?11·


· · · ··       A.· ·They'd have to account for the deliveries12·


·from the Sandy Ponds and evaporation from the Sandy13·


·Ponds.··Those are the other two ways water can get out,14·


·besides seeping into the aquifer.15·


· · · ··       MR. TJ BUDGE:··Okay.··I would offer Exhibit 109516·


·into evidence.17·


· · · ··       THE HEARING OFFICER:··Mr. May.18·


· · · ··       MR. MAY:··I would object on the basis of19·


·foundation.··Also relevance, but foundation.··There's20·


·simply no -- there's no foundation that's been laid as21·


·to where the numbers came from, for instance, in that22·


·upper portion of the table.23·


· · · · · · ·            And I guess maybe -- can I ask a couple of24·


·questions in aid of an objection as well?25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. II 3/18/2014


Page 454


· · · ··       THE HEARING OFFICER:··Yes.·1·


··2·


· · · · · · · · ··                 VOIR DIRE EXAMINATION·3·


·BY MR. MAY:·4·


· · · ··       Q.· ·Dr. Brendecke, following up on something·5·


·that Mr. Lemmon asked you earlier, you indicated that·6·


·at least for a portion of the North Side deliveries·7·


·that we were looking at at that previous exhibit you·8·


·didn't know whether you could distinguish between those·9·


·North Side numbers and the Sandy Pond.10·


· · · · · · ·            Is there duplication here between the Sandy11·


·Pond and North Side?12·


· · · ··       A.· ·The numbers under "North Side" at the top13·


·of the table are based on the headgate diversions of14·


·recharge water at Milner.15·


· · · ··       Q.· ·So is this -- Dr. Brendecke, is this16·


·incidental recharge of some kind, as opposed to17·


·specific recharge?18·


· · · ··       A.· ·Which?19·


· · · ··       Q.· ·The numbers that you've got on20·


·Exhibit 1095.21·


· · · ··       A.· ·No.··The numbers from the top part of the22·


·table are all from managed recharge activities.23·


· · · ··       Q.· ·Okay.··And earlier in response to a24·


·question from Mr. Lemmon, you had indicated that with25·
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·regard to some specific quantities of water, managed·1·


·recharge that you were accounting for under North Side,·2·


·Mr. Lemmon asked you whether or not those were the same·3·


·water that went into the Sandy Pipeline.·4·


· · · · · · ·            And so I'm wondering if you've got·5·


·duplication potentially here between North Side and·6·


·Sandy Ponds.·7·


· · · ··       A.· ·The -- well, it's given that the managed·8·


·recharge by North Side is undertaken at a time when the·9·


·goal was to get all of it into the aquifer.··I'd be10·


·surprised if any of those diversions showed up as waste11·


·spills into the Sandy Pond.12·


· · · ··       Q.· ·But you don't know?13·


· · · ··       A.· ·But I can't say that it's completely14·


·impossible.··I think it would be highly unlikely.15·


· · · ··       Q.· ·What is the relationship between the16·


·numbers that you've got here across the top and the17·


·table that we've previously looked at, which is18·


·Exhibit, I believe, 1091, if any?19·


· · · ··       A.· ·1091 is the -- sort of the recharge inputs.20·


·And this table is sort of the recharge outputs, if you21·


·want to think of it that way.22·


· · · ··       Q.· ·So when we're looking at this table versus23·


·1091 --24·


· · · ··       MR. TJ BUDGE:··Director, I need to interrupt.25·
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· · · · · · ·            This is a questioning in aid of an·1·


·objection that certainly appears to be·2·


·cross-examination of the witness.··If there's an·3·


·objection to the foundation for Exhibit 1095, he can·4·


·certainly inquire in that regard.··But it seems that·5·


·we're into cross-examination here.·6·


· · · ··       MR. MAY:··Can I respond, Director, at all?·7·


· · · ··       THE HEARING OFFICER:··Sure.·8·


· · · ··       MR. MAY:··I guess I would just say, then, that·9·


·my basis is lack of foundation.··There's no showing10·


·really as to how this was created, and there's been no11·


·showing that this was related to IGWA.··It's not IGWA12·


·water, based on the previous table that we looked at.13·


· · · ··       THE HEARING OFFICER:··Okay.··Give me just a14·


·minute.15·


· · · · · · ·            Okay.··Well, based on Dr. Brendecke's16·


·testimony about the general nature of this estimated17·


·benefit, lack of evidence about what technical rigor18·


·went into this analysis, and in fact lack of individual19·


·information about the individual components, and20·


·particularly about Sandy Ponds, which essentially21·


·assumes that all water in the Sandy Ponds was recharged22·


·and describes a benefit for it, the value of this23·


·exhibit is less than the confusion that it causes.24·


· · · · · · ·            And I'll exclude this from evidence,25·
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·Mr. Budge.··I don't think it has any value.·1·


· · · ··       MR. TJ BUDGE:··Director, may I ask --·2·


· · · ··       THE HEARING OFFICER:··And I think it's·3·


·misleading.··I think all of those things.··Okay.·4·


· · · ··       MR. TJ BUDGE:··May I ask a few more questions?·5·


· · · ··       THE HEARING OFFICER:··Of Mr. Brendecke?·6·


· · · ··       MR. TJ BUDGE:··Yeah.·7·


· · · ··       THE HEARING OFFICER:··Sure.·8·


· · · ··       MR. TJ BUDGE:··I'd like to make an offer of·9·


·proof.10·


· · · ··       THE HEARING OFFICER:··That would be fine.11·


·12·


· · · · · · ··             CONTINUED DIRECT EXAMINATION13·


·BY MR. TJ BUDGE:14·


· · · ··       Q.· ·Dr. Brendecke, we've previously reviewed15·


·Exhibits 1090, 1092, and 1094.··These were spreadsheets16·


·that you obtained from the Department of Water17·


·Resources or the Water Resource Board --18·


· · · ··       A.· ·Yes.19·


· · · ··       Q.· ·-- of the recharge activities accounted for20·


·by the State.21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·As far as you know, does the State keep an23·


·accurate accounting of the recharge activities that it24·


·performs?25·
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· · · ··       A.· ·I believe so, yes.·1·


· · · ··       Q.· ·Did you take the State's recharge data and·2·


·run that through the model to determine the effect of·3·


·recharge on flows at the Curren Tunnel?·4·


· · · ··       A.· ·Yes.·5·


· · · ··       Q.· ·And does Exhibit 1095, the top portion·6·


·relating to recharge, does that reflect the modeled·7·


·benefits to the Curren Tunnel, recognizing that time·8·


·constraints prevented you from spatially identifying·9·


·each cell the recharge actually occurred?10·


· · · ··       MR. MAY:··Mr. Director, I'm assuming that my11·


·previous objection still stands to this?12·


· · · ··       MR. TJ BUDGE:··Sure.··I'm making an offer of13·


·proof.14·


· · · ··       MR. MAY:··Okay.15·


· · · ··       MR. TJ BUDGE:··And when I'm done, you can raise16·


·your objection again.17·


· · · ··       THE HEARING OFFICER:··Sure, Mr. May.18·


· · · · · · ·            Go ahead, Mr. Budge.19·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Does Exhibit 1095, the20·


·top portion relating to recharge, does that reflect21·


·your taking the State's recharge data, plugging it into22·


·the model, and calculating the accrual to the Curren23·


·Tunnel?24·


· · · ··       A.· ·Yes.25·
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· · · ··       Q.· ·And you explained forthrightly that you did·1·


·not have the data on each cell the recharge occurred,·2·


·and so you were required to make an assumption that it·3·


·was just spatially distributed equally; is that right?·4·


· · · ··       A.· ·I believe I said that, yes.··That's what I·5·


·did.·6·


· · · ··       MR. TJ BUDGE:··Director, I'd initially offer the·7·


·top portion of Exhibit 1095 as an accurate model·8·


·calculation of the effects of recharge that has in fact·9·


·occurred on the Curren Tunnel.··I don't think there's10·


·any confusion in what's happened.··And we've11·


·acknowledged and not tried to hide the fact that we've12·


·had to assume equal spatial distribution.13·


· · · ··       MR. MAY:··Director?14·


· · · ··       THE HEARING OFFICER:··Mr. May.15·


· · · ··       MR. MAY:··I would have the same basic objection.16·


·I do have one further question, if I can, here as a17·


·clarification.18·


· · · ··       THE HEARING OFFICER:··Okay.··One question.19·


·20·


· · · · · · · · ··                 VOIR DIRE EXAMINATION21·


·BY MR. MAY:22·


· · · ··       Q.· ·Dr. Brendecke, you indicated in response to23·


·a question from Mr. Budge just now that you had run the24·


·numbers in the upper table through the model.··I25·
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·thought earlier you said that you were basing this upon·1·


·response functions.·2·


· · · ··       A.· ·Yes.··I used the response functions for the·3·


·steady-state model.··It would be the same result.·4·


· · · ··       MR. MAY:··I would renew my objection, Director.·5·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Budge, I'll·6·


·revise my ruling.··I will accept the first portion of·7·


·1095 into the record, but also state that because of·8·


·the general nature of the model simulation that it --·9·


·the product has diminished both in the general way in10·


·which the model was run, but also in the amalgamation11·


·of all of the numbers together that were diverted.··It12·


·has diminished value to me as a fact finder.··So I'll13·


·accept the top numbers.··But I'll still reject the14·


·bottom.15·


· · · · · · ·            Now, if you want to pursue an offer of16·


·proof relating to the Sandy Ponds, I'm willing to hear17·


·it.18·


· · · ··       MR. TJ BUDGE:··Yes, I will do that, and I19·


·appreciate that opportunity.··I will point out that20·


·that -- well, I'll move on to the Sandy Ponds.21·


· · · ··       THE HEARING OFFICER:··Okay.22·


· · · · · · ·            (Exhibit 1095 received.)23·


·///24·


·///25·
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· · · · · · ··             CONTINUED DIRECT EXAMINATION·1·


·BY MR. TJ BUDGE:·2·


· · · ··       Q.· ·Before I get to the Sandy Ponds,·3·


·Dr. Brendecke, you testified that because of the time·4·


·constraints in the short time frame preparing for this·5·


·hearing you were unable to perhaps do the perfect model·6·


·analysis where you gathered the data for where the·7·


·recharge occurred.·8·


· · · · · · ·            Could the Department, as the keeper of this·9·


·data, do they have the data and the capability to run10·


·the model to have perhaps what you would characterize11·


·as a more accurate evaluation of the effects of12·


·recharge?13·


· · · ··       A.· ·I believe so.14·


· · · ··       Q.· ·And I'll note, Director, there are legal15·


·issues as to how much credit people get and private16·


·funding of that nature.··We recognize that.17·


· · · · · · ·            Let me ask again about the Sandy Pond, just18·


·to clarify.19·


· · · · · · ·            You're not representing -- it's not your20·


·testimony that the Sandy Ponds figure shown on21·


·Exhibit 1095, you're not testifying that those are in22·


·fact the accrued benefit to the Curren Tunnel, are you?23·


· · · ··       A.· ·No.24·


· · · ··       Q.· ·Did I understand your testimony correctly25·
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·that you're pointing out that recharge that occurs in·1·


·the Sandy Ponds does in fact affect water flows from·2·


·the tunnel?·3·


· · · ··       A.· ·Yes.··Based on the model, it does.·4·


· · · ··       Q.· ·And your testimony was that given time·5·


·constraints you were unable to perhaps do the full·6·


·analysis that you would have liked, but that that could·7·


·be done by the Department by deducting the diversions·8·


·through the Sandy Pipe and evaporation and the other·9·


·diversion by Mr. Morris; is that right?10·


· · · ··       A.· ·Yes.11·


· · · ··       Q.· ·So you're not purporting that 1095 is in12·


·fact the benefit to the Curren Tunnel, your testimony13·


·is that this is representative that there is benefit14·


·and that some further analysis could be done by the15·


·Department to more accurately determine that benefit?16·


· · · ··       MR. MAY:··Objection.17·


· · · ··       THE WITNESS:··That's correct.18·


· · · ··       MR. MAY:··I tried to hold off on this for a19·


·while.··But it's leading, Director.20·


· · · ··       MR. TJ BUDGE:··With those qualifications --21·


· · · ··       THE HEARING OFFICER:··Just a moment, Mr. Budge.22·


· · · · · · ·            I'll allow the testimony in.··But,23·


·Mr. Budge, you are leading the witness.24·


· · · ··       MR. TJ BUDGE:··With those qualifications and25·
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·clarifications, Director, I would offer the bottom·1·


·portion of Exhibit 1095 referring to the Sandy Ponds.·2·


· · · ··       THE HEARING OFFICER:··And I won't change my·3·


·ruling related to the admission of the conclusions by·4·


·Dr. Brendecke related to recharge into the Sandy Ponds.·5·


·Whether the Department can conduct the analysis or not,·6·


·this particular analysis is inaccurate enough that the·7·


·value of having it in the record is not worth it based·8·


·on the confusion that having the numbers in the record·9·


·would cause.10·


· · · ··       MR. TJ BUDGE:··Fair enough.11·


· · · ··       THE HEARING OFFICER:··I'm not allowing it into12·


·the record.13·


· · · ··       MR. TJ BUDGE:··As a matter of housekeeping, we14·


·will need to strike that portion of the exhibit.··It15·


·can be redacted electronically or manual, whichever you16·


·prefer here.17·


· · · ··       THE HEARING OFFICER:··Well, the other18·


·alternative, I guess, Mr. Budge, I don't necessarily19·


·want to make your case, but you did talk about making20·


·an offer of proof.··And I suppose it could be -- remain21·


·in the record just as you had suggested, but with the22·


·ruling that it is not part of the record, even though23·


·it remains as within the documents.24·


· · · ··       MR. TJ BUDGE:··Okay.··That would be our25·
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·preference, recognizing that it's not part of the·1·


·evidence you'll rely on in your decision.·2·


· · · ··       THE HEARING OFFICER:··Mr. May.·3·


· · · ··       MR. MAY:··I don't have anything beyond just to·4·


·renew our objection that there's just no foundation·5·


·that this is even IGWA water.··I mean it's a vast·6·


·departure to even consider water that's not owned by·7·


·IGWA.··And beyond that, I don't have anything to add.·8·


· · · ··       THE HEARING OFFICER:··You understand, though,·9·


·that as the fact finder I will not consider this10·


·information in reaching a decision.11·


· · · ··       MR. MAY:··I do.12·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon,13·


·anything further?14·


· · · ··       MR. LEMMON:··Yeah, I would agree with what15·


·you've proposed.16·


· · · ··       THE HEARING OFFICER:··Okay.··All right.··Thank17·


·you.18·


· · · · · · ·            Mr. Budge.19·


· · · ··       MR. TJ BUDGE:··Sure.··Thank you, Director.20·


· · · ··       Q.· ·Dr. Brendecke, could you turn to21·


·Exhibit 1088.22·


· · · · · · ·            Am I correct in understanding this is a map23·


·that you created?24·


· · · ··       A.· ·Yes.25·
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· · · ··       Q.· ·And what does it depict?·1·


· · · ··       A.· ·It shows, with the aerial photo background,·2·


·the area around Rangen and the Sandy Ponds.··And·3·


·printed on that are steady-state response functions for·4·


·the model cells in that area.··There's a white box·5·


·around the cell that contains Rangen and an oval around·6·


·the cells in the area of the Sandy Ponds.·7·


· · · ··       Q.· ·And the Curren Tunnel is located in what's·8·


·identified as the Rangen model cell?·9·


· · · ··       A.· ·Yes.10·


· · · ··       Q.· ·So essentially this shows the spatial11·


·relationship or the proximity between the ponds and the12·


·Rangen model cell; is that correct?13·


· · · ··       A.· ·That's correct.··A portion of the ponds are14·


·in the cell immediately adjacent to Rangen, and a15·


·portion of the ponds are in the next further southeast16·


·cell.17·


· · · ··       Q.· ·Okay.··And then the -- this also depicts18·


·the Great Rift trim line, I understand.19·


· · · · · · ·            Is that the yellow line?20·


· · · ··       A.· ·Yes.··But it's the edge of the model here,21·


·too, basically.22·


· · · ··       MR. TJ BUDGE:··Okay.··I'd offer Exhibit 1088.23·


· · · ··       MR. MAY:··Director, I would object on the basis24·


·of relevance.··It seems like this is tending to go25·
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·towards the last exhibit that we have.··And again,·1·


·there's simply no basis for any credit for water that·2·


·IGWA does not own, and there's been no evidence that·3·


·they own any water related to the Sandy Ponds other·4·


·than 14 shares.·5·


· · · ··       THE HEARING OFFICER:··You're not questioning the·6·


·accuracy of any of the information on the map, are you,·7·


·Mr. May?·8·


· · · ··       MR. MAY:··I don't have any basis for an·9·


·objection based on the accuracy of the map and the10·


·locations of things, no.11·


· · · ··       THE HEARING OFFICER:··It doesn't portend to12·


·state anything other than the information on the map.13·


· · · ··       MR. MAY:··Right.··Which is why the objection is14·


·based upon its relevance, without some kind of15·


·explanation what that would be.16·


· · · ··       THE HEARING OFFICER:··Well, maybe foundational.17·


· · · · · · ·            Mr. Lemmon, do you have any objections to18·


·its submission?19·


· · · ··       MR. LEMMON:··No.20·


· · · ··       THE HEARING OFFICER:··Okay.··The document marked21·


·as Exhibit 1088 is received into evidence.22·


· · · · · · ·            (Exhibit 1088 received.)23·


· · · ··       MR. MAY:··I'm sorry Director, I missed it.24·


· · · · · · ·            Did you say it was admitted?25·
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· · · ··       THE HEARING OFFICER:··It is received, yes.·1·


· · · ··       MR. MAY:··Okay.··Sorry about that.·2·


· · · ··       MR. HAEMMERLE:··Which one was that again?·3·


· · · ··       THE HEARING OFFICER:··1088.·4·


· · · · · · ·            Is that right, TJ?·5·


· · · ··       MR. TJ BUDGE:··That's correct.·6·


· · · ··       MR. HAEMMERLE:··1098?·7·


· · · ··       MR. TJ BUDGE:··1088.·8·


· · · ··       THE HEARING OFFICER:··1088.·9·


· · · ··       MR. HAEMMERLE:··Okay.··Sorry.10·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, I'd like11·


·to turn to the Sandy Pipe, which there was a12·


·considerable amount of discussion about this morning.13·


· · · · · · ·            Are you familiar with the Sandy Pipe?14·


· · · ··       A.· ·Yes.15·


· · · ··       Q.· ·While you've got your exhibits there,16·


·please turn to 1081.··You'll see a map there that has17·


·the AMEC logo on it.18·


· · · · · · ·            Is this a map that you created?19·


· · · ··       A.· ·Yes.20·


· · · ··       Q.· ·And there's a depiction of the Sandy21·


·Pipeline.22·


· · · · · · ·            Does that roughly approximate your23·


·understanding of the location of the pipe?24·


· · · ··       A.· ·Yes, it's relatively accurate.25·
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· · · ··       Q.· ·And I see the Sandy Ponds identified on·1·


·that map as well.·2·


· · · ··       A.· ·Yes.·3·


· · · ··       Q.· ·And I suppose the advantage of this map·4·


·over the map provided by Mr. Morris is that we do have·5·


·real clear quarter-section lines?·6·


· · · ··       A.· ·Yes.·7·


· · · ··       MR. TJ BUDGE:··I would offer Exhibit 1081 into·8·


·evidence.·9·


· · · ··       THE HEARING OFFICER:··Mr. May?10·


· · · ··       MR. MAY:··No objection.11·


· · · ··       THE HEARING OFFICER:··Mr. Lemmon?12·


· · · ··       MR. LEMMON:··No objection.13·


· · · ··       THE HEARING OFFICER:··Okay.··The document marked14·


·as Exhibit 1081 is received into evidence.15·


· · · · · · ·            (Exhibit 1081 received.)16·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, there's17·


·been considerable testimony about how the Sandy Pipe18·


·benefits Rangen.··And I'm not going to belabor that19·


·issue here.··But I did think, given your expertise in20·


·water rights analysis, that it may be helpful for you21·


·to provide a brief explanation of how that benefit22·


·would be calculated.23·


· · · ··       A.· ·The -- one of the primary purposes, at24·


·least of the Sandy Pipeline in my understanding, is to25·
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·deliver water to users that would otherwise divert·1·


·discharge from the Curren Tunnel under rights that are·2·


·senior to Rangen.··And so the pipeline permits delivery·3·


·of water to those senior users so that they don't have·4·


·to divert discharge from the tunnel.··And that water·5·


·can then be made available to Rangen.·6·


· · · ··       Q.· ·In Idaho we have a term we refer to as an·7·


·exchange of water.·8·


· · · · · · ·            Is that one you're familiar with?·9·


· · · ··       A.· ·Yes.10·


· · · ··       Q.· ·And my understanding of an exchange is that11·


·you take water from one source in exchange for another.12·


· · · · · · ·            Is that essentially what the Sandy Pipe13·


·allows?14·


· · · ··       A.· ·Yes.15·


· · · ··       Q.· ·And so in trying to determine the amount of16·


·that -- of the water exchanged or the potential17·


·mitigation credit, how would that be done?18·


· · · ··       A.· ·Well, you basically have to know what the19·


·senior users would have diverted from the tunnel but20·


·for the pipeline.··So it would be limited to the amount21·


·of their water rights and the amount of flow in the22·


·tunnel, and the amount of water that they used from the23·


·pipeline, the smaller of those things.24·


· · · ··       Q.· ·Okay.··Let's see if I understand you25·
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·correctly.·1·


· · · · · · ·            The credit to juniors, as regards the Sandy·2·


·Pipe, cannot exceed the total discharge from the·3·


·tunnel?·4·


· · · ··       A.· ·Right.·5·


· · · ··       Q.· ·And it cannot exceed the amount of water·6·


·authorized under the senior water rights from the·7·


·tunnel?·8·


· · · ··       A.· ·Right.·9·


· · · ··       Q.· ·And it cannot exceed the amount of water10·


·used to irrigate from the Sandy Pipe?11·


· · · ··       A.· ·Right.12·


· · · ··       Q.· ·And those, then, would form the sideboards13·


·of the credit calculation?14·


· · · ··       A.· ·Yes.15·


· · · ··       Q.· ·Are you familiar with the measuring devices16·


·currently in place to do those types of calculations?17·


· · · ··       A.· ·Generally, yes.18·


· · · ··       Q.· ·What devices are you aware of?19·


· · · ··       A.· ·There's a meter inside the Curren Tunnel20·


·that measures flows in the corrugated pipe that are not21·


·carried in the white PVC pipe that lies at the bottom22·


·of the corrugated pipe.··There's not a meter on the PVC23·


·pipe.··So we don't really have a consistent and24·


·reliable measurement of the total water coming out of25·
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·the tunnel.·1·


· · · · · · ·            There's a measurement -- my understanding,·2·


·there's a measurement of what goes into the Sandy·3·


·Pipeline, but not a measurement of what's taken out at·4·


·various locations or discharged into the Curren Ditch.·5·


·So there's a need for some additional measuring devices·6·


·to make this work.·7·


· · · ··       Q.· ·Am I understanding your testimony to be,·8·


·then, that the -- there needs to be -- in your opinion,·9·


·there should be some measurement of the water that's10·


·diverted through the white pipe?11·


· · · ··       A.· ·Yes.12·


· · · ··       Q.· ·And also the discharge from the Sandy Pipe?13·


· · · ··       A.· ·Well, if we knew what was being discharged14·


·from the Sandy Pipe, then we could ensure ourselves15·


·that the water rights at the Curren Tunnel were not out16·


·of priority because of diversions, water rights in the17·


·Curren Ditch.18·


· · · ··       Q.· ·All right.··And I think this refers to19·


·Mr. Erwin's testimony that there needs to be at least20·


·15 second-feet in the Curren Ditch to avoid a priority21·


·call against the Curren Tunnel irrigation rights.22·


· · · ··       A.· ·Yes.··Right now the measurement point in23·


·the Curren Ditch is upstream of where the pipeline24·


·discharges into the ditch.25·
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· · · ··       Q.· ·Okay.··And so when Mr. Erwin provided data,·1·


·the Curren Ditch measurements, it did not account for·2·


·any water that may have been entering the ditch from·3·


·the Sandy Pipe?·4·


· · · ··       A.· ·That's right.·5·


· · · ··       Q.· ·Okay.··I don't have any further questions·6·


·regarding the Sandy Pipe and how that mitigation credit·7·


·would be calculated.··Let's turn next in the mitigation·8·


·plan to the portion referring to the assignment of·9·


·water right 36-16976.10·


· · · · · · ·            Have you reviewed this portion of the11·


·mitigation plan, Dr. Brendecke?12·


· · · ··       A.· ·Yes.13·


· · · ··       Q.· ·Are you familiar with the water right14·


·application that the districts had filed, No. 36-16976?15·


· · · ··       A.· ·Yes.16·


· · · ··       Q.· ·What's your understanding of how the17·


·assignment of this water right would benefit Rangen as18·


·far as deliveries of water?19·


· · · ··       A.· ·It would make available to Rangen the water20·


·that is presently available at this point of diversion.21·


· · · ··       Q.· ·Are you familiar with the Rangen facility?22·


· · · ··       A.· ·Yes.23·


· · · ··       Q.· ·Have you visited it?24·


· · · ··       A.· ·Yes, on a couple of occasions.25·
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· · · ··       Q.· ·Okay.··Which of the Rangen fish-rearing·1·


·facilities is this water available to?·2·


· · · ··       A.· ·The large raceways and the CTR raceways.·3·


·It's available to all the raceways if they wanted to·4·


·pump it from the creek, but it's available by gravity·5·


·to the large raceways and the CTR.·6·


· · · ··       Q.· ·Okay.··So if this water right were assigned·7·


·to Rangen, they could immediately take water into the·8·


·large and CTR raceways by gravity flow?·9·


· · · ··       A.· ·Yes.10·


· · · ··       MR. MAY:··Objection.··Lack of foundation.··This11·


·water right has not been granted.··There's no12·


·foundation with regard to what this water right is or13·


·would be.14·


· · · ··       THE HEARING OFFICER:··It's foundational.15·


·Overruled.16·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··And you mentioned that17·


·if they wanted to use this water in the small raceways18·


·that would require some type of pumping station?19·


· · · ··       A.· ·Yes.20·


· · · ··       Q.· ·And explain why that would require some21·


·pumping.22·


· · · ··       A.· ·The small raceways are at a higher23·


·elevation than the creek at this point.24·


· · · ··       Q.· ·From an engineering standpoint, would it be25·
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·difficult to pump water from Billingsley Creek to the·1·


·small raceways?·2·


· · · ··       A.· ·No.·3·


· · · ··       Q.· ·If you'll turn to Exhibit 1051.·4·


·Dr. Brendecke, this is a memo to you from a Coleman·5·


·Miller.·6·


· · · · · · ·            Who is Mr. Miller?·7·


· · · ··       A.· ·He's an employee of AMEC.·8·


· · · ··       Q.· ·And when was this memo generated?··I see it·9·


·dated December 3rd, 2012.··Could you provide some10·


·background for this memo, why it was generated.11·


· · · ··       A.· ·This was generated in preparation for12·


·the -- the hearing, the previous hearing.··I've lost13·


·track of when that was.··I guess it was last May.14·


· · · ··       Q.· ·What does this memo explain?15·


· · · ··       A.· ·It's basically a reconnaissance-level16·


·assessment of what would be required to pump water from17·


·Billingsley Creek into the small raceways in order to18·


·make sure those raceways had an adequate supply to19·


·fully function.20·


· · · ··       Q.· ·Okay.··And if I look at these bullets under21·


·the design assumptions, the fourth bullet explains that22·


·the bottom of the streambed is approximately 10 feet23·


·below the small raceway elevation.24·


· · · · · · ·            Is that your understanding of the amount of25·
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·lift that would be required to pump water into the·1·


·small raceways?·2·


· · · ··       A.· ·Well, the lift is a function of the·3·


·elevation difference and the energy loss in the·4·


·pipeline from moving water through it.··So the total·5·


·lift is the dynamic head that's shown in this table·6·


·down here.·7·


· · · ··       Q.· ·And if you'll turn to Exhibit 1052 on the·8·


·next page.··I see some design labeled "Small raceway·9·


·pump station conceptual design."10·


· · · · · · ·            Was this also prepared by Mr. Miller?11·


· · · ··       A.· ·Yes.12·


· · · ··       Q.· ·Was it prepared in conjunction with his13·


·memo to you --14·


· · · ··       A.· ·Yes.15·


· · · ··       Q.· ·-- that you just mentioned?16·


· · · ··       A.· ·Yes.17·


· · · ··       Q.· ·And just explain briefly what is shown on18·


·Exhibit 1052.19·


· · · ··       A.· ·It's -- it shows on the -- the photograph20·


·shows -- is an aerial photo of the area of Billingsley21·


·Creek at the head end of the Rangen hatchery.··The two22·


·small, black boxes shown, one is labeled "Existing23·


·diversion," and that's the one that goes to the large24·


·raceways and the CTR.25·
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· · · · · · ·            And then right across on the opposite side·1·


·of the creek is a small box that would represent the·2·


·pump station that's conceptualized here and a pipeline·3·


·going to the left where there's a box drawn around the·4·


·small raceways.·5·


· · · ··       Q.· ·From an engineering standpoint, how·6·


·difficult would it be to implement a pump station of·7·


·this nature?·8·


· · · ··       A.· ·I don't think it would be difficult at all.·9·


·This is a pretty small pump station.10·


· · · ··       Q.· ·Is this something that Rangen could have11·


·done in the past had they decided they wanted to pump12·


·water from the creek to the small raceways?13·


· · · ··       A.· ·I would certainly think so.14·


· · · ··       Q.· ·So is it fair to say your testimony is that15·


·Rangen could use water immediately out of Billingsley16·


·Creek, either through the Bridge Diversion to the large17·


·and CTR raceways, or if they desired to pump in the18·


·small raceways they could do that in relatively short19·


·order?20·


· · · ··       A.· ·I believe so, yes.21·


· · · ··       Q.· ·Do you know whether there's water in22·


·Billingsley Creek to be pumped to the small raceways or23·


·delivered to the large and CTR raceways?24·


· · · ··       A.· ·It certainly seems that way.··The USGS25·
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·records for flows in the creek downstream of Rangen are·1·


·substantially higher than the measured flows from the·2·


·tunnel.·3·


· · · ··       Q.· ·How far downstream?·4·


· · · ··       A.· ·That would be just downstream of the CTR·5·


·raceways.·6·


· · · ··       Q.· ·Okay.··You're referring, then, to the·7·


·measurements that there was a lot of testimony about at·8·


·the prior delivery call hearing?·9·


· · · ··       A.· ·Yes.··Rangen also measures discharge from10·


·the CTR raceways and over a small weir on Billingsley11·


·Creek.··And those numbers also show that there's a lot12·


·more water there than what comes out of the tunnel.13·


· · · ··       Q.· ·Okay.··And we might just real briefly turn14·


·to Exhibit 1026.15·


· · · ··       MR. HAEMMERLE:··Excuse me, TJ.··What was that16·


·again?17·


· · · ··       MR. TJ BUDGE:··1026.18·


· · · · · · ·            And I would offer Exhibits 1051 and 52 --19·


·1051 and 1052 into evidence.20·


· · · ··       MR. MAY:··No objection.21·


· · · ··       THE HEARING OFFICER:··Mr. Lemmon?22·


· · · ··       MR. LEMMON:··No objection.23·


· · · ··       THE HEARING OFFICER:··Documents marked as24·


·Exhibits 1051 and 1052 are received into evidence.25·
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· · · · · · ·            (Exhibits 1051 and 1052 received.)·1·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, I see·2·


·you've got before you Exhibit 1026.··And you may·3·


·remember this morning Mr. Erwin testifying about these·4·


·being measurements at the Curren Ditch.·5·


· · · · · · ·            Are you familiar with the Curren Ditch?·6·


· · · ··       A.· ·Yes.·7·


· · · ··       Q.· ·What's the location of the Curren Ditch·8·


·relative to Rangen?·9·


· · · ··       A.· ·It's downstream of Rangen, downstream of10·


·the CTR raceway discharge.11·


· · · ··       Q.· ·Are there any diversions between the CTR12·


·discharge and the Curren Ditch diversion point?13·


· · · ··       A.· ·Not that I could see when I was there.14·


· · · ··       Q.· ·From a hydrologic standpoint, is it15·


·reasonable to assume, then, that there's at least in16·


·the Billingsley Creek the same amount or close to the17·


·same amount of water that's reflected in these Curren18·


·Ditch diversions?19·


· · · ··       A.· ·Yes.20·


· · · ··       Q.· ·Let me ask you about improving the Curren21·


·Tunnel, which is the next item, the next mitigation22·


·solution in IGWA's mitigation plan.··There was some23·


·testimony earlier today about just removing debris and24·


·rock and things like that from tunnels, and that that25·
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·may have some type of benefit.·1·


· · · · · · ·            But I wanted to ask you, are there other·2·


·ways of improving the tunnel that you're aware of that·3·


·could also increase the amount of groundwater that·4·


·discharges from the tunnel?·5·


· · · ··       A.· ·Well, the tunnel was created to access·6·


·water from the aquifer.··I'm presuming if one deepened·7·


·it or went farther into the aquifer, one could get·8·


·additional water, or widened it, perhaps.·9·


· · · ··       Q.· ·Can you explain how deepening the tunnel or10·


·enlarging it or widening it would cause additional11·


·water to flow into the tunnel.12·


· · · ··       A.· ·Well, a couple of different things could13·


·happen.··You might well intercept a flow path, a lava14·


·tube or a set of fractures that are carrying water.15·


·But more generally, you would be able to establish a16·


·steeper hydraulic gradient between the water table and17·


·the tunnel itself.··And that would draw more water.18·


· · · ··       Q.· ·And what do you mean when you refer to a19·


·steeper hydraulic gradient?··What is that?20·


· · · ··       A.· ·The slope of the -- groundwater moves21·


·because there's a hydraulic gradient, a slope to the22·


·water table.23·


· · · · · · ·            By putting the head of the tunnel farther24·


·into the aquifer, you would shorten the horizontal25·
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·distance between any given point in the aquifer and the·1·


·tunnel itself, which is open-channel flow, so it's·2·


·basically -- the tunnel outlet elevation is essentially·3·


·equal.··It stays the same.··The tunnel is more or less·4·


·horizontal.·5·


· · · · · · ·            So you would create a steeper hydraulic·6·


·gradient.··And that would cause more water to flow into·7·


·the tunnel, given the same hydraulic conductivity.·8·


· · · ··       Q.· ·Okay.··This leads to the next question:··If·9·


·the pumpers were to undertake an improvement of this10·


·nature to increase the amount of water available to11·


·Rangen, how could we figure out the extent of the12·


·benefit from deepening the tunnel or widening the13·


·tunnel?14·


· · · ··       MR. MAY:··Objection on the basis of relevance to15·


·this.··I'm not sure I understand why IGWA is proposing16·


·or attempting to get credit with regard to projects17·


·that Rangen could do themselves if they were feasible.18·


· · · ··       THE HEARING OFFICER:··Well, Mr. May, this is one19·


·of the nine listed proposals.··I dismissed two of them.20·


·And either constructing or improving a horizontal21·


·tunnel into the aquifer was one of those that I22·


·allowed -- that I stated I would allow testimony23·


·regarding.··And Dr. Brendecke is an expert, and24·


·Mr. Budge has posed a hypothetical set of facts to him.25·
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· · · · · · ·            So overruled.·1·


· · · ··       THE WITNESS:··You'll have to repeat the·2·


·question.·3·


· · · ··       MR. TJ BUDGE:··Reporter, will you please read·4·


·the question.·5·


· · · · · · ·            (The record was read as follows:·6·


· · · · · · ·            "QUESTION:··If the pumpers were to·7·


· · · ··       undertake an improvement of this nature to·8·


· · · ··       increase the amount of water available to·9·


· · · ··       Rangen, how could we figure out the extent of10·


· · · ··       the benefit from deepening the tunnel or11·


· · · ··       widening the tunnel?")12·


· · · ··       THE WITNESS:··Short of actually doing it and13·


·measuring what you got compared to what was there14·


·before, probably the most expedient thing to do would15·


·be to try to do some sort of a small-scale model of16·


·that area, perhaps informed by a few boreholes to get a17·


·little bit better detail of the geology immediately18·


·upstream of the tunnel.··I believe Mr. Hinckley talked19·


·about such a small-scale model in his report.20·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Could you turn to21·


·Exhibit 1062.··And once you find that, if you'll turn22·


·to the back.··There's a series of figures, and I'd like23·


·you to turn to Figure 12.24·


· · · · · · ·            You mentioned Mr. Hinckley discussing a25·
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·model of a tunnel and how you could, in this case,·1·


·model -- create a model to try to determine the effect·2·


·of extending or enlarging the tunnel.·3·


· · · · · · ·            Does this Figure 12, the portion -- relate·4·


·to the portion of Mr. Hinckley's report that you're·5·


·referring to?·6·


· · · ··       A.· ·Yes.·7·


· · · ··       Q.· ·And can you explain further how a model of·8·


·this nature could predict the effects of improving the·9·


·Curren Tunnel, for example.10·


· · · ··       A.· ·Well, I believe Mr. Hinckley's example was11·


·to demonstrate the effect of putting in the tunnel12·


·versus having just a surface outlet for the spring.13·


·And in this schematic the green -- there's a very14·


·small-scale model in this.15·


· · · ··       MR. MAY:··Director, I'm going to object to this16·


·on the basis of lack of foundation.··He seems to be17·


·testifying as to what Mr. Hinckley might say if he were18·


·here.··Lack of foundation.19·


· · · ··       THE HEARING OFFICER:··I guess my concern,20·


·Mr. Budge, is that we're referring to a report by21·


·Mr. Bern Hinckley.··And maybe I missed the reference by22·


·Dr. Brendecke to Hinckley himself in his present23·


·testimony.24·


· · · · · · ·            But is this particular document in25·
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·evidence?··Where are we --·1·


· · · ··       MR. TJ BUDGE:··This is a report that's in·2·


·evidence in the prior delivery call case.··And what I·3·


·asked Dr. Brendecke, as a hydrologist and modeler, if·4·


·there's a way to model the effects of extending the·5·


·tunnel, and he said "Yes, there is, for example," and·6·


·he referred to Dr. -- or Mr. Hinckley's report.·7·


· · · · · · ·            I certainly think it's common for engineers·8·


·to review each other's work, and I don't see any·9·


·problem in referring to another engineer's work on this10·


·subject.11·


· · · ··       THE HEARING OFFICER:··Overruled.··I'll allow12·


·some exploration on the subject.13·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, are you14·


·familiar with the type of model that Mr. Hinckley was15·


·referring to in his report?16·


· · · ··       A.· ·Yes.17·


· · · ··       Q.· ·Can you explain how a model of that nature18·


·would work.19·


· · · ··       A.· ·Well, it basically would simulate the flow20·


·emanating from these drain cells under the influence of21·


·a surrounding water table.··And the -- in his22·


·particular example that he was using, he was trying to23·


·illustrate the increase in flow that resulted from24·


·constructing the tunnel in the first place, that could25·
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·have resulted from constructing the tunnel in the first·1·


·place.·2·


· · · ··       Q.· ·And am I correct in understanding that·3·


·you're not necessarily -- you're using this graph,·4·


·Figure 12, to illustrate the type of model that could·5·


·also be created to extend the tunnel, which is what·6·


·we're discussing in this case?·7·


· · · ··       A.· ·Yes.··And as an example, this line of red·8·


·drain cells could be made longer or bifurcated into a·9·


·network.10·


· · · ··       Q.· ·And then that model could predict the11·


·effect of those changes by extending the tunnel or12·


·bifurcating it or creating a network?13·


· · · ··       A.· ·Yeah.··You could get an estimate of what14·


·additional flow might be derived.15·


· · · ··       Q.· ·Okay.··So if the pumpers were to decide to16·


·undertake this type of project, they could attempt to17·


·model it so they would have an idea of what kind of18·


·benefits could be expected and to determine whether the19·


·cost of such a project would justify those types of20·


·returns.21·


· · · · · · ·            Why haven't you already constructed that22·


·type of model and made that analysis?23·


· · · ··       A.· ·Nobody asked me to, and I haven't had time.24·


· · · ··       Q.· ·Okay.··And then you mentioned the other25·
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·type of way to calculate the benefit would just be to·1·


·do it and to compare the flows after the improvement·2·


·with the flows before the improvement?·3·


· · · ··       A.· ·Right.·4·


· · · ··       Q.· ·Okay.··So it's fair to say, then, that at·5·


·this point you don't have an opinion as to the amount·6·


·of credit that can be expected from improving the·7·


·tunnel, but you do expect that improvements would·8·


·provide more water to Rangen and that the -- that that·9·


·could be quantified should the pumpers decide to10·


·undertake that type of project?11·


· · · ··       A.· ·I think it's likely that flows could be12·


·increased, and some preliminary evaluation might be13·


·able to quantify that a little better.14·


· · · ··       Q.· ·Okay.··Along the same vein, let's talk15·


·about the horizontal well proposal that's also in the16·


·mitigation plan.17·


· · · · · · ·            What have you done to evaluate whether you18·


·believe it would be feasible to increase water flows at19·


·Rangen by drilling a horizontal well?20·


· · · ··       A.· ·I reviewed a report, a couple of reports of21·


·grant application and a report by SPF Engineering22·


·that -- sort of a reconnaissance evaluation of putting23·


·in a horizontal well at the Rangen facility.24·


· · · ··       Q.· ·Will you turn to Exhibit 1063 -- excuse me,25·
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·1060, and let me know whether that's the report you're·1·


·referring to.·2·


· · · · · · ·            And in the meantime, could we go off the·3·


·record for just a moment?·4·


· · · ··       THE HEARING OFFICER:··Yes.·5·


· · · · · · ·            (Recess.)·6·


· · · ··       THE HEARING OFFICER:··TJ Budge, after the·7·


·midafternoon break, you may continue your examination·8·


·of Dr. Brendecke.·9·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, before10·


·we took our break, we were getting into the horizontal11·


·well portion of our mitigation plan.··I had asked what12·


·you had done to evaluate the feasibility of the well,13·


·and you had mentioned that you had looked, among other14·


·things, at an SPF Engineering report.··And I had asked15·


·you to turn to Exhibit 1060.16·


· · · · · · ·            Is that the report you were referring to?17·


· · · ··       A.· ·Yes.18·


· · · ··       MR. TJ BUDGE:··And for the record, this exhibit19·


·is marked "Confidential."··That's from a prior20·


·proceeding.··During the break the -- Rangen, the21·


·opposing party, has reviewed this and determined that22·


·it's not necessary to maintain confidentiality of this23·


·document in this proceeding.24·


· · · · · · ·            And so, Justin, why don't you confirm that25·
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·this document is not under confidentiality at this·1·


·point.·2·


· · · ··       MR. MAY:··Yes, that is correct.·3·


· · · ··       THE HEARING OFFICER:··Thank you.·4·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, what did·5·


·you -- why did you review this document, and what does·6·


·this -- what light does this shed on the feasibility of·7·


·a horizontal well?·8·


· · · ··       A.· ·Well, the report specifically looks at a·9·


·horizontal well as a method of improving the10·


·reliability of flows to Rangen.11·


· · · ··       Q.· ·And if you look on the -- if you look on12·


·page 4 of that document, it looks like this identifies13·


·a number of options for augmenting water supplies into14·


·the Rangen facility, of which a horizontal well is one15·


·of them.··It's identified as No. 4.16·


· · · · · · ·            Do you see that?17·


· · · ··       A.· ·Yes.18·


· · · ··       Q.· ·So in terms of your present testimony at19·


·the moment, you're just referring to the portion of the20·


·report talking about the horizontal well.21·


· · · · · · ·            And what did SPF find in terms of the22·


·feasibility of drilling a horizontal well?23·


· · · ··       A.· ·Well, they found it would be feasible and24·


·that it would -- they thought there was a potential25·
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·that it could significantly improve the flows.··They·1·


·recommended some other testing.·2·


· · · ··       Q.· ·Okay.··And in our prior discussion about·3·


·extending the Martin-Curren Tunnel and improving it,·4·


·enlarging it, something of that nature, you explained·5·


·that by doing that you would increase the hydraulic·6·


·gradient, and that would result in more water·7·


·discharging from the aquifer into the tunnel.·8·


· · · · · · ·            Would drilling a horizontal well have·9·


·essentially the same effect?10·


· · · ··       A.· ·Yes.··It wouldn't cause water to flow into11·


·the tunnel, but it would have the same effect.12·


· · · ··       Q.· ·Did SPF make any recommendation as to where13·


·the horizontal well might be most effective?14·


· · · ··       A.· ·Well, they recommended that it be at an15·


·elevation below the tunnel.16·


· · · ··       Q.· ·Why is that?17·


· · · ··       MR. MAY:··Director, is this exhibit being18·


·offered in some fashion?··It seems like we're going19·


·through the exhibit without having it be offered.20·


· · · ··       MR. TJ BUDGE:··Thank you, Justin.··That's21·


·correct.22·


· · · · · · ·            I would offer Exhibit 1060 into evidence.23·


· · · ··       THE HEARING OFFICER:··Mr. May?24·


· · · ··       MR. MAY:··No objection.25·
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· · · ··       THE HEARING OFFICER:··Mr. Lemmon?·1·


· · · ··       MR. LEMMON:··No objection.·2·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, I was·3·


·asking if --·4·


· · · ··       THE HEARING OFFICER:··Just a minute.·5·


· · · ··       MR. TJ BUDGE:··I'm sorry, Director.·6·


· · · ··       THE HEARING OFFICER:··I haven't looked at this·7·


·entire document, at least not since the previous·8·


·hearing and decision.··It goes through a number of·9·


·alternatives, including grant applications.10·


· · · · · · ·            I'm assuming that this is only offered for11·


·purposes of analysis of a horizontal well, Mr. Budge.12·


· · · ··       MR. TJ BUDGE:··At this point.··We will have some13·


·discussion about one of the other proposals in this14·


·memo.15·


· · · ··       THE HEARING OFFICER:··But you don't intend to16·


·discuss grant applications?17·


· · · ··       MR. TJ BUDGE:··We will discuss some of those as18·


·well.··This is just one of the documents Dr. Brendecke19·


·consulted in forming his own opinion that a horizontal20·


·well is feasible.21·


· · · ··       THE HEARING OFFICER:··Okay.··Document marked22·


·Exhibit 1060 is received into evidence.23·


· · · · · · ·            (Exhibit 1060 received.)24·


· · · ··       THE HEARING OFFICER:··And you have another25·
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·document you've referred to out there, just as a·1·


·reminder, Mr. Budge.·2·


· · · ··       MR. TJ BUDGE:··Thank you.·3·


· · · ··       THE HEARING OFFICER:··Document by Bern Hinckley.·4·


·And I will not be so willing to accept the entire·5·


·report into the record.·6·


· · · ··       MR. TJ BUDGE:··We'd offer into evidence·7·


·Figure 12, I believe it was, from the Hinckley report·8·


·at this point.·9·


· · · ··       THE HEARING OFFICER:··Mr. May?10·


· · · ··       MR. MAY:··I guess I object on the basis of11·


·foundation to it.12·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon?13·


· · · ··       MR. LEMMON:··I haven't had time to review, so I14·


·guess I object on...15·


· · · ··       THE HEARING OFFICER:··Well, to the extent what16·


·I'd call the drawing of a cube and a few lines and an17·


·extension of some kind of tunnel into that cube has18·


·value, I'll allow that particular figure into the19·


·record.··Not the rest of the report.20·


· · · ··       MR. TJ BUDGE:··That would be fine.21·


· · · ··       THE HEARING OFFICER:··Okay.22·


· · · ··       MR. BAXTER:··Director, for clarification, what23·


·was the figure number?24·


· · · ··       THE HEARING OFFICER:··It's Figure 12 in25·
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·Exhibit 1062.·1·


· · · · · · ·            (Exhibit 1062 received.)·2·


· · · ··       MR. MAY:··What exhibit was that in?··1062?·3·


· · · ··       MR. HAEMMERLE:··1062.·4·


· · · ··       THE HEARING OFFICER:··1062, Figure 12.·5·


· · · ··       MR. TJ BUDGE:··That's correct, Figure 12.·6·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Budge.·7·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, a moment·8·


·ago I was asking if SPF had any recommendations·9·


·concerning the location of a horizontal well.10·


· · · ··       A.· ·Yes.11·


· · · ··       Q.· ·And what was your response?12·


· · · ··       A.· ·I think I said they recommended it be done13·


·at an elevation below the tunnel.14·


· · · ··       Q.· ·And what's the advantage of drilling a well15·


·at a lower elevation, should that be undertaken?16·


· · · ··       A.· ·Well, they -- they stated that it was --17·


·would avoid possibly the risk of missing a fractured18·


·basalt zone that supplies water to the tunnel and19·


·getting into a richer part of the aquifer.··I think it20·


·also would have the effect of steepening the hydraulic21·


·gradient, as I described for the tunnel.22·


· · · ··       Q.· ·Thank you.23·


· · · · · · ·            If you'll now turn to Exhibit 1061.··This24·


·is identified on its face as a grant application to25·
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·evaluate the feasibility of a horizontal well in the·1·


·vicinity of the Curren Tunnel submitted by Rangen, Inc.·2·


· · · · · · ·            Have you reviewed this as well?·3·


· · · ··       A.· ·Yes.·4·


· · · ··       Q.· ·And is the grant application consistent·5·


·with the memo we just discussed and that recommends·6·


·evaluating a horizontal well as a way to increase the·7·


·flow of water at Rangen?·8·


· · · ··       A.· ·Yes.·9·


· · · ··       Q.· ·And if you'll turn to page 8 of that10·


·exhibit.··There's some project tasks that go beyond the11·


·memo we were discussing before and talk about some12·


·steps you would take to evaluate the feasibility and13·


·likelihood of a horizontal well being successful.··It14·


·refers to well testing and aquifer testing and some15·


·other measures.16·


· · · · · · ·            Do you see that?17·


· · · ··       A.· ·Yes.18·


· · · ··       Q.· ·And are those things that could be done in19·


·this case to further evaluate the feasibility of a20·


·horizontal well?21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·Are these things that -- let me rephrase23·


·the question.24·


· · · · · · ·            What type of time frame do you think would25·
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·be required to properly evaluate the feasibility of a·1·


·horizontal well before actually undertaking the·2·


·construction?·3·


· · · ··       A.· ·It would probably take at least six months.·4·


· · · ··       Q.· ·And will you turn to page 13 of·5·


·Exhibit 1061.·6·


· · · · · · ·            Do you see the section labeled No. 7 titled·7·


·"Summary discussion"?·8·


· · · ··       A.· ·Yes.·9·


· · · ··       Q.· ·And the second sentence there reads, "A10·


·successful horizontal well to replace decreased flows11·


·to the Rangen aquaculture facility may provide a12·


·long-term solution to diminished flows that are13·


·constraining the Rangen aquaculture operation."··It14·


·further reads, "Increasing flows to the Rangen facility15·


·would provide a major benefit to other water users that16·


·may be affected by decreased flows to the facility."17·


· · · · · · ·            Do you agree that the drilling of a18·


·horizontal well is a way to potentially have a19·


·significant increase on the net flows from the aquifer20·


·available to Rangen?21·


· · · ··       MR. MAY:··Director, first of all, objection22·


·based upon lack of foundation with regard to the23·


·question.··But second of all, I have the same kind of24·


·general issue with are we going to read out of the25·
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·exhibit if it's not been offered?··And I don't believe·1·


·this exhibit has even been offered at this point.·2·


· · · ··       THE HEARING OFFICER:··Mr. Budge, do you wish to·3·


·offer the exhibit?·4·


· · · ··       MR. TJ BUDGE:··I'd be happy to offer·5·


·Exhibit 1061.·6·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. May?·7·


· · · ··       MR. MAY:··No objection.·8·


· · · ··       THE HEARING OFFICER:··Okay.··And your first·9·


·objection is what, then?··Is it still standing?10·


· · · ··       MR. MAY:··Yes, I guess lack of foundation for11·


·Mr. Brendecke's opinion with regard to what would be12·


·the result of a horizontal well.··I'm to understand13·


·that he hasn't done any investigation to determine14·


·whether such a thing would be feasible.15·


· · · ··       THE HEARING OFFICER:··Mr. Brendecke is qualified16·


·as an expert.··I'll allow him to give an opinion17·


·regarding the proposal.18·


· · · · · · ·            Overruled.19·


· · · · · · ·            (Exhibit 1061 received.)20·


· · · ··       THE WITNESS:··Is there a question?21·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Just to re-ask the22·


·question, yeah, I asked if you would agree with SPF's23·


·analysis that a horizontal well would likely be able to24·


·provide increased flow to the Rangen facility.25·
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· · · ··       A.· ·I think it certainly has potential for·1·


·providing increased flow.··All other things being·2·


·equal, I would expect it to.·3·


· · · ··       Q.· ·Earlier we discussed the report submitted·4·


·by Mr. Hinckley in the delivery call hearing that was·5·


·held a year ago.·6·


· · · · · · ·            Did you review any portions of his report·7·


·relating to the adequacy of a water supply, a·8·


·groundwater supply that might be utilized with a·9·


·horizontal well?10·


· · · ··       MR. MAY:··Objection.11·


· · · ··       THE HEARING OFFICER:··What basis?12·


· · · ··       MR. MAY:··It seems like he's going to be going13·


·into more of Mr. Hinckley's testimony as opposed to his14·


·own, and I would object on the basis of lack of15·


·foundation.16·


· · · ··       THE HEARING OFFICER:··Well, it's a preliminary17·


·question.··Overruled.18·


· · · · · · ·            Mr. Budge.19·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, you20·


·mentioned earlier that in reviewing IGWA's mitigation21·


·plan you reviewed a variety of documents and data22·


·sources for each of the proposals in an attempt to23·


·evaluate their feasibility, given the time constraints24·


·imposed on this hearing -- imposed by this hearing.25·
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· · · · · · ·            My question to you is, as part of your·1·


·evaluation of the feasibility of a horizontal well, did·2·


·you review portions of Mr. Hinckley's report submitted·3·


·in the Rangen delivery call hearing that discuss the·4·


·aquifer in that area and the available groundwater·5·


·supply to supply a horizontal well, for example?·6·


· · · ··       A.· ·Yes.·7·


· · · ··       Q.· ·And this is also that report identified as·8·


·Exhibit 1062?·9·


· · · ··       A.· ·Yes.10·


· · · ··       Q.· ·Could you give a general overview of the11·


·purpose of -- well, let me rephrase that question.12·


· · · · · · ·            If you look at the table of contents in13·


·that report, beginning on what's the third page in your14·


·binder, you'll see the first section is under the15·


·heading "Hydrogeologic setting."16·


· · · ··       A.· ·Yes.17·


· · · ··       Q.· ·And the first few parts of the report talk18·


·about the hydrogeology of the aquifer and the vicinity19·


·of Rangen.··There's down lower a section of the report20·


·that discusses groundwater discharge at Rangen and the21·


·lower springs site, geology flow data, et cetera.··And22·


·then there's a section titled 20 -- or listed on23·


·page 28 titled "Groundwater development opportunity."24·


· · · · · · ·            Have you reviewed this report in preparing25·
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·for this hearing today?·1·


· · · ··       A.· ·Yes.·2·


· · · ··       Q.· ·Does this report contain information that·3·


·informs your opinion as to the feasibility of drilling·4·


·a horizontal well in the Rangen area?·5·


· · · ··       A.· ·Yes, it does, I believe.·6·


· · · ··       MR. TJ BUDGE:··I'd offer Exhibit 1062 in its·7·


·entirety into evidence.·8·


· · · ··       THE HEARING OFFICER:··Mr. May?·9·


· · · ··       MR. MAY:··Director, I object on the basis of10·


·foundation and relevance.11·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon?12·


· · · ··       MR. MAY:··It's not his report.13·


· · · ··       THE HEARING OFFICER:··Mr. Lemmon, any objection?14·


·Do you know what --15·


· · · ··       MR. LEMMON:··I would also object.16·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Budge, the mere17·


·fact that the report informs Mr. Brendecke -- expert18·


·witnesses are entitled to review and use reports to19·


·support their own opinions, but I don't see that the20·


·mere fact that it informs him is a basis for the21·


·introduction of this whole document into evidence.22·


·There's a lot of information in here that's not23·


·relevant to the subjects we're talking about.24·


· · · · · · ·            And so I'll deny the motion to have this25·
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·received into evidence.·1·


· · · ··       MR. TJ BUDGE:··Director?·2·


· · · ··       THE HEARING OFFICER:··Yes.·3·


· · · ··       MR. TJ BUDGE:··A few of our mitigation proposals·4·


·involve use of groundwater in the vicinity of Rangen.·5·


·We've got the horizontal well proposal, the·6·


·over-the-rim proposal, and improving the horizontal·7·


·well.·8·


· · · · · · ·            In the prior case we hired Mr. Hinckley to·9·


·do a -- what I think was a very thorough and robust10·


·analysis of the aquifer in that area.··He evaluated the11·


·geology, water levels, water rights in the area,12·


·pumping records, and that led him to the conclusion13·


·that there's a very robust aquifer.14·


· · · ··       MR. MAY:··Objection to the statement in the15·


·middle of the testimony about Mr. Hinckley.16·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Budge --17·


· · · ··       MR. TJ BUDGE:··I'll cut to the --18·


· · · ··       THE HEARING OFFICER:··I'm not letting it in19·


·unless there's -- Mr. Brendecke is here.··He's an20·


·expert witness.··He can offer an opinion based on the21·


·information that he's gleaned from another report.22·


·It's not a reason to bring the report in that's been23·


·prepared by someone else.··So it's excluded.24·


· · · ··       MR. TJ BUDGE:··We identified Mr. Hinckley as a25·
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·witness in this case.··And I advised Rangen's counsel·1·


·that we could bring him from Wyoming to testify if we·2·


·needed to, but that he would simply be testifying on·3·


·the exact same information that he provided in the·4·


·prior case, that what we proposed here and an·5·


·over-the-rim or horizontal well are just as valid as·6·


·they were a year ago.·7·


· · · · · · ·            If we need to do that, I suppose we could.·8·


·That's going to be an inconvenience and an expense, and·9·


·all he's going to do is sit there and testify that this10·


·is his report, it's as good today as it was a year ago,11·


·and we'll put it into evidence.12·


· · · ··       THE HEARING OFFICER:··Well, that's up to you,13·


·Counsel.··But I have Dr. Brendecke in front of me.··And14·


·he's entitled to review these type of reports and offer15·


·an opinion as an expert witness.··But that's not a16·


·basis to bring in Mr. Hinckley's full report.17·


· · · ··       MR. RANDY BUDGE:··I'd like to inquire of18·


·counsel.19·


· · · ··       THE HEARING OFFICER:··Well, let's go off the20·


·record.21·


· · · ··       MR. RANDY BUDGE:··Off the record.22·


· · · · · · ·            (Recess.)23·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Budge.24·


· · · ··       MR. TJ BUDGE:··Yeah.25·
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· · · ··       Q.· ·Mr. Brendecke, before we left, we were·1·


·talking about the horizontal well proposal.·2·


· · · · · · ·            I ought to mention, Director, for your·3·


·benefit, apparently there was a miscommunication·4·


·concerning calling Mr. Hinckley as a witness.·5·


· · · ··       THE HEARING OFFICER:··Okay.·6·


· · · ··       MR. TJ BUDGE:··For today's purpose, we won't·7·


·seek to admit his report into evidence.·8·


· · · ··       THE HEARING OFFICER:··Okay.·9·


· · · ··       MR. TJ BUDGE:··We do want to reserve the right10·


·to call him as a witness if necessary.··He's on our11·


·witness list.··And this report has been an exhibit from12·


·our first disclosure.13·


· · · ··       Q.· ·Mr. Brendecke, as part of your evaluation14·


·of the likelihood and success of a horizontal well, did15·


·you undertake any analysis or review of the aquifer in16·


·the vicinity of Rangen?17·


· · · ··       A.· ·I reviewed existing reports describing the18·


·groundwater and hydrogeology in the area.19·


· · · ··       Q.· ·And that includes the report that20·


·Mr. Hinckley submitted a year ago in the delivery call21·


·hearing?22·


· · · ··       A.· ·Yes, and others.23·


· · · ··       Q.· ·And do you have an opinion as to the24·


·productivity, if that's the right word, of the aquifer25·
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·in the near vicinity of Rangen?·1·


· · · ··       A.· ·There's a lot of water in the vicinity of·2·


·Rangen.··Unfortunately, Rangen's tunnel is sort of the·3·


·straw at the top edge of the bathtub.··And I think the·4·


·notion of a horizontal well is simply to put the straw·5·


·in at a little lower elevation of the bathtub.·6·


· · · ··       Q.· ·And what leads you to the conclusion that·7·


·there's a lot of water available in the vicinity of·8·


·Rangen?·9·


· · · ··       A.· ·There are relatively high-capacity wells in10·


·the area.··There's a variety of discharges, some of11·


·them quite large, in that reach of the river.12·


· · · ··       Q.· ·And so if I understood your prior13·


·testimony, it's that it's your opinion that a14·


·horizontal well does have a likelihood of significantly15·


·increasing the flow of water to the Rangen facility?16·


· · · ··       A.· ·I think it certainly has the potential to17·


·do that.18·


· · · ··       Q.· ·Let's go ahead and transition to the next19·


·mitigation proposal, which is referred to as an20·


·over-the-rim project.··And as you're aware, this is a21·


·proposal to connect groundwater wells above the rim and22·


·pump water directly to Rangen.23·


· · · · · · ·            Is that your understanding of this section24·


·of the mitigation plan?25·
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· · · ··       A.· ·Yes.·1·


· · · ··       Q.· ·What have you done to evaluate the·2·


·feasibility of implementing an over-the-rim proposal at·3·


·Rangen?·4·


· · · ··       A.· ·I did an analysis of the capacities of·5·


·nearby wells, nearby groundwater rights that could be·6·


·included in such a plan.··And I reviewed documents·7·


·related to our previously approved plan for similar·8·


·delivery to Clear Springs.·9·


· · · ··       Q.· ·You mentioned a previously approved plan10·


·for Clear Springs.11·


· · · · · · ·            Is that something you were involved with?12·


· · · ··       A.· ·Yes.13·


· · · ··       Q.· ·Can you explain that project generally.14·


· · · ··       A.· ·Groundwater users had a mitigation15·


·obligation at Clear Springs' Snake River Farm facility.16·


·I forget the exact amount.··It was on the order of17·


·3 cfs.··And they proposed a plan by which wells pumping18·


·from above the rim just upgradient from Clear Springs19·


·would be converted -- or the lands that those wells20·


·were serving would be converted and irrigated with21·


·surface water.22·


· · · · · · ·            The wells would then be pumped in the same23·


·volumes as they had been before, but the water would be24·


·delivered by pipeline to the Clear Springs Hatchery25·
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·facility.·1·


· · · ··       Q.· ·And you understand that plan was approved·2·


·by the Department?·3·


· · · ··       A.· ·Yes.·4·


· · · ··       Q.· ·I want to talk to you about some of the·5·


·components of that plan and have you explain whether·6·


·these same components could be implemented in a plan at·7·


·Rangen.··And let's begin by turning to Exhibit 1053.·8·


· · · · · · ·            Dr. Brendecke, do you have the full report·9·


·in your book or just the first page?10·


· · · ··       A.· ·It's just the first page.11·


· · · ··       Q.· ·I'm going to have Mr. May project this12·


·exhibit in its entirety onto the screen.··And we'll13·


·just have to look at it there, and we can zoom in where14·


·necessary.15·


· · · · · · ·            Is this the over-the-rim proposal you were16·


·just discussing?17·


· · · ··       A.· ·Yes.··This is the report by SPF water, who18·


·was our -- sort of a teammate of ours on this.··And19·


·they did the detailed engineering design work.20·


· · · ··       Q.· ·So you were involved in the engineering21·


·report prepared by SPF?22·


· · · ··       A.· ·I worked -- we worked closely with SPF in23·


·their preparation of this report, yes.24·


· · · ··       MR. TJ BUDGE:··And, Justin, would you scroll25·
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·down to the next page.·1·


· · · ··       MR. MAY:··Yeah, I guess my initial -- I'm happy·2·


·to scroll down, but are you offering this as an exhibit·3·


·in this case?·4·


· · · ··       MR. TJ BUDGE:··Let me ask a few more questions.·5·


· · · ··       Q.· ·Generally, Dr. Brendecke, is it your·6·


·opinion that an over-the-rim plan could be implemented·7·


·in the Rangen case similar to what was proposed for·8·


·Snake River Farm that this report pertains to?·9·


· · · ··       A.· ·Yes.10·


· · · ··       MR. TJ BUDGE:··I'll offer Exhibit 1053 into11·


·evidence.12·


· · · ··       MR. MAY:··I would object.13·


· · · ··       THE HEARING OFFICER:··Mr. May?14·


· · · ··       MR. MAY:··I would object on the basis that,15·


·again, it's the report of another expert.··It was16·


·prepared in a different case for a different facility.17·


· · · · · · ·            Might I ask a couple of questions in aid of18·


·objection?19·


· · · ··       THE HEARING OFFICER:··Before you do, how long is20·


·the report?··I have one page.21·


· · · ··       MR. TJ BUDGE:··Yeah, I apologize, Director.22·


·Some of these larger reports -- and the report itself23·


·is not particularly long, but there's a number of24·


·exhibits and diagrams.··They were provided25·
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·electronically, but not included in the binders.·1·


· · · ··       MS. BRODY:··It's 46 pages.·2·


· · · ··       MR. MAY:··46 pages.··I'm sorry.·3·


· · · ··       THE HEARING OFFICER:··Including the exhibits or·4·


·the attachments?·5·


· · · ··       MR. MAY:··That's the last page I show, yeah.·6·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. May, ask your·7·


·question.··Or did you have a question?·8·


· · · ··       MR. MAY:··Yeah, I had a couple of questions, if·9·


·I could, in aid of an objection.10·


· · · ··       THE HEARING OFFICER:··For whom?··For whom?11·


· · · ··       MR. MAY:··What's that?12·


· · · ··       THE HEARING OFFICER:··I think you asked -- you13·


·requested that you be able to ask questions in aid of14·


·objection.15·


· · · ··       MR. MAY:··Yes.16·


· · · ··       THE HEARING OFFICER:··You want to ask those17·


·questions of Mr. Brendecke?18·


· · · ··       MR. MAY:··Yes, if I could.19·


· · · ··       THE HEARING OFFICER:··Okay.20·


·21·


· · · · · · · · ··                 VOIR DIRE EXAMINATION22·


·BY MR. MAY:23·


· · · ··       Q.· ·Dr. Brendecke, does this report contain any24·


·information with regard to Rangen?25·
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· · · ··       A.· ·I don't think so.·1·


· · · ··       Q.· ·Okay.··Have you done any analysis with·2·


·regard to the engineering for an over-the-rim plan for·3·


·the Rangen facility?·4·


· · · ··       A.· ·I've done some reconnaissance to determine·5·


·what wells might be available to provide the source for·6·


·such a plan.·7·


· · · ··       Q.· ·Okay.··And beyond that, have you done any·8·


·kind of engineering or analysis?·9·


· · · ··       A.· ·No.10·


· · · ··       MR. MAY:··Director, I would object on the basis11·


·of foundation again.··It's another expert's report, and12·


·relevance to this matter.13·


· · · ··       THE HEARING OFFICER:··Mr. Budge.14·


· · · ··       MR. TJ BUDGE:··In the record is the Department's15·


·order approving this over-the-rim mitigation plan.16·


·That order includes a number of conditions upon the17·


·approval.··Understanding those conditions in some18·


·instances requires review of the over-the-rim plan that19·


·was submitted to the Department at that time.20·


· · · · · · ·            And we certainly think the Director would21·


·be interested to know what type of protections will be22·


·included in a mitigation -- an over-the-rim plan for23·


·Rangen.··And the easiest way to explain those will be24·


·to cite to the protections that were implemented in25·
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·the -- proposed in the prior plan.·1·


· · · ··       THE HEARING OFFICER:··Mr. Lemmon, any objection?·2·


· · · ··       MR. LEMMON:··Yeah, I think I would object also.·3·


· · · ··       THE HEARING OFFICER:··Well, my rulings may seem·4·


·to be inconsistent, but -- because this report is not·5·


·even related to the Rangen facility.··However,·6·


·Mr. Budge, I am somewhat interested and persuaded to·7·


·look at the level of detail in this particular report·8·


·and conditions that were imposed by the Director at the·9·


·time and, I suppose, compare the level of preparation10·


·for the Clear Springs matter, compared to the level of11·


·preparation here today.··So I'll allow it into12·


·evidence.13·


· · · · · · ·            (Exhibit 1053 received.)14·


· · · ··       MR. TJ BUDGE:··Justin, will you scroll down.15·


· · · ··       MR. MAY:··1053?16·


· · · ··       MR. TJ BUDGE:··Yes.··Page 2 of the report.··One17·


·more.··And then zoom in on the top map.18·


· · · ··       MR. MAY:··Do you need the legend?19·


· · · ··       MR. TJ BUDGE:··Include the legend, yeah.20·


·21·


· · · · · · ··             CONTINUED DIRECT EXAMINATION22·


·BY MR. TJ BUDGE:23·


· · · ··       Q.· ·Dr. Brendecke, we're looking at page 2 of24·


·the over-the-rim expert report submitted in the Snake25·
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·River Farm case.··And we've got highlighted on the·1·


·screen an image that has the AMEC logo.·2·


· · · · · · ·            Is that a document, or at least an image,·3·


·that you or your staff prepared?·4·


· · · ··       A.· ·Yes.·5·


· · · ··       Q.· ·And could you explain what that depicts.·6·


· · · ··       A.· ·It shows the wells that were initially·7·


·identified to be participating in the plan.··Those are·8·


·the yellow dots on the image.··They're numbered.·9·


· · · · · · ·            There is some shading, some colored shading10·


·on the image.··That's the authorized place of use of11·


·those wells.12·


· · · · · · ·            The pink lines show pipeline routes from13·


·the wells to the Snake River Farm facility.··You can14·


·see there are a couple of them shown.··This was sort of15·


·a preliminary alignment that we came up with early in16·


·the effort.17·


· · · ··       Q.· ·Am I correct in understanding, then, that18·


·this was a conceptual or preliminary example of how an19·


·over-the-rim system might be implemented at Snake River20·


·Farms?21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·These weren't final engineering or23·


·construction plans?24·


· · · ··       A.· ·No.25·
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· · · ··       Q.· ·Justin, could you zoom into the picture·1·


·below that one, same page.··The whole thing, yeah.·2·


· · · · · · ·            Is this any different than the prior image·3·


·we were looking at?··And for the record, we're looking·4·


·at the image on the bottom of page 2 of Exhibit 1053.·5·


· · · ··       A.· ·It's different in that we landed on a·6·


·pipeline alignment, a preferred pipeline alignment.·7·


·And I think that there may be some minor realignments·8·


·of some pipes and one -- a well might have been·9·


·substituted for a different well.··I can't remember10·


·exactly.11·


· · · ··       Q.· ·And if I look at the bottom, it says12·


·"Conceptual pipeline layouts."13·


· · · · · · ·            Should I understand that to mean that this14·


·was not final design or engineering or construction15·


·plans?16·


· · · ··       A.· ·No, you couldn't build it from this17·


·information.18·


· · · ··       Q.· ·Have you reviewed the wells in the vicinity19·


·of Rangen to determine if there are also wells that20·


·could be interconnected to deliver water to Rangen?21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·Justin, will you please pull up23·


·Exhibit 1059.··Boy, this is difficult to read.24·


· · · · · · ·            Dr. Brendecke, do you recognize that?··And25·
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·you can turn to that in your exhibit binder if that's·1·


·easier.·2·


· · · ··       A.· ·What was the number again?·3·


· · · ··       Q.· ·1059.··Dr. Brendecke, this is a table of·4·


·information.··And the columns are labeled with water·5·


·rights, priority dates, owner, et cetera.·6·


· · · · · · ·            Is this a table that you or your staff·7·


·created?·8·


· · · ··       A.· ·Yes.·9·


· · · ··       Q.· ·And what does this table show?10·


· · · ··       A.· ·This is information on each of the wells11·


·that we identified as potentially within reach of an12·


·over-the-rim project.··I mean there -- we arbitrarily13·


·drew a 2-mile line around Rangen.14·


· · · ··       Q.· ·So this is a summary of groundwater wells15·


·within 2 miles of Rangen?16·


· · · ··       A.· ·Yes, irrigation wells.17·


· · · ··       Q.· ·And this was created using water right data18·


·from the Department of Water Resources?19·


· · · ··       A.· ·Yes.20·


· · · ··       MR. TJ BUDGE:··Offer Exhibit 1059.21·


· · · ··       MR. MAY:··No objection.22·


· · · ··       THE HEARING OFFICER:··Mr. May?23·


· · · ··       MR. MAY:··No objection.24·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon?··No25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. II 3/18/2014


Page 511


·objection, Mr. Lemmon?·1·


· · · ··       MR. LEMMON:··No objection.·2·


· · · ··       THE HEARING OFFICER:··Okay.··Document marked as·3·


·Exhibit 1059 is received into evidence.·4·


· · · · · · ·            (Exhibit 1059 received.)·5·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··And looking at the·6·


·wells in the vicinity of Rangen, Dr. Brendecke, did you·7·


·determine that an over-the-rim -- that wells could be·8·


·interconnected in a way to deliver water over the rim,·9·


·as you had done previously in the Clear Springs case?10·


· · · ··       A.· ·It certainly appears that there is.11·


· · · ··       Q.· ·And explain why you think there's12·


·sufficient water.13·


· · · ··       A.· ·If we look at the limitations on these14·


·permits, taking into account any combined limits, they15·


·allow a total volume of 8,008 acre-feet per year of16·


·use.··That's at the bottom of the second-to-the-last17·


·column.··The total mitigation requirement at Rangen is18·


·a little under 7,000 acre-feet a year.19·


· · · ··       Q.· ·Justin, could you zoom in on the bottom as20·


·the totals, just all the way across the bottom.21·


· · · · · · ·            Okay.··You mentioned that these water22·


·rights within 2 miles of Rangen collectively allow the23·


·diversion of 8,000 acre-feet.24·


· · · · · · ·            And did I understand your testimony25·
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·correctly that if you were to take the 9.1 cubic foot·1·


·per second mitigation obligation at Rangen and spread·2·


·that across the course of a year that it would require·3·


·the delivery of something under 7,000 acre-feet?·4·


· · · ··       A.· ·Yes, a little bit under 7,000.·5·


· · · ··       Q.· ·Okay.··Why don't you turn one exhibit·6·


·forward to Exhibit 1059 -- or 1058.··Excuse me.·7·


· · · · · · ·            And did I offer 1059?··I think so.··Yeah.·8·


· · · ··       MR. RANDY BUDGE:··Yeah.·9·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··1058.··You'll see this10·


·is an image labeled "Point of diversion map," and also11·


·has the AMEC logo on it.12·


· · · · · · ·            Is this a map that you or your staff13·


·created, Dr. Brendecke?14·


· · · ··       A.· ·Yes.15·


· · · ··       Q.· ·And what does this map show?16·


· · · ··       A.· ·It's an aerial image of the Rangen area.17·


·The Rangen -- the Curren Tunnel is shown in the center18·


·of the circle as a red star.··Black squares are nearby19·


·wells.··The green circle is -- basically has a radius20·


·of 2 miles.··Some of the black squares representing21·


·wells also have a yellow dot in them.··And that just22·


·denotes that that particular well has a priority senior23·


·to July 13th, 1962.24·


· · · ··       Q.· ·Okay.··So am I correct in understanding25·
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·that the map depicts the point of diversion of the·1·


·groundwater rights listed in Exhibit 1059?·2·


· · · ··       A.· ·Yes.·3·


· · · ··       Q.· ·And based on your review of these·4·


·groundwater rights within 2 miles, is it your opinion·5·


·that wells could be interconnected in a manner to·6·


·deliver water to Rangen over the rim sufficient to meet·7·


·its mitigation obligation?·8·


· · · ··       A.· ·Yes.·9·


· · · ··       Q.· ·And your prior testimony concerning the10·


·productivity of the aquifer around Rangen that you11·


·offered in regards to our horizontal tunnel discussion,12·


·I assume that same testimony would apply to the13·


·availability of groundwater to serve Rangen from a14·


·combination of these wells?15·


· · · ··       A.· ·Yes.16·


· · · ··       Q.· ·I want to talk about other protective17·


·measures that were proposed in the Snake River Farm18·


·case that could also be proposed here to provide a19·


·reliable supply of water to Rangen.··And I think the20·


·easiest way to do that would be to review the21·


·protections outlined in the prior engineering work.··So22·


·if you'll turn with me again back to Exhibit 1053.23·


· · · · · · ·            And scroll down to page 9.24·


· · · · · · ·            Garrick, do your records reflect25·
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·Exhibit 1058 being in evidence?·1·


· · · ··       MR. BAXTER:··No, not 1058.·2·


· · · ··       MR. TJ BUDGE:··I would offer Exhibit 1058, which·3·


·is the map we reviewed just a moment ago, points of·4·


·diversion within 2 miles of Rangen.·5·


· · · ··       THE HEARING OFFICER:··Mr. May?·6·


· · · ··       MR. MAY:··No objection.·7·


· · · ··       THE HEARING OFFICER:··Mr. Lemmon?·8·


· · · ··       MR. LEMMON:··No.·9·


· · · ··       THE HEARING OFFICER:··The document marked as10·


·Exhibit 1058 is received into evidence.11·


· · · · · · ·            (Exhibit 1058 received.)12·


· · · ··       MR. TJ BUDGE:··Could you zoom in on the two13·


·paragraphs below, heading No. 2.5.14·


· · · ··       MR. MAY:··Right here?15·


· · · ··       MR. TJ BUDGE:··Yeah.16·


· · · ··       Q.· ·Dr. Brendecke, we have on the screen17·


·projected a portion of page 9 in Exhibit 1053.··And18·


·we're looking at paragraph No. 2.5, which refers to19·


·pipeline protection.··And it states that the pipeline20·


·proposed in that case would be protected with a rate of21·


·flow control valve with back pressure, pressure relief22·


·valve, and air vents.23·


· · · · · · ·            Could you explain the purpose of those24·


·protections that were proposed in that case.25·
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· · · ··       A.· ·Well, they stem primarily from the fact·1·


·that the water was going to be pumped from the ground·2·


·up to the top of the rim and then down some elevation·3·


·difference to Rangen.··So there's substantial changes·4·


·in pressure conditions along the pipeline.·5·


· · · · · · ·            We want to prevent an airlock from·6·


·occurring, so we need air vents.··We need pressure·7·


·relief valves because heads at the bottom end of the·8·


·pipeline could get fairly high.··And we need back·9·


·pressure sustaining valve to make sure that the10·


·pipeline doesn't -- doesn't empty if we're switching11·


·between one well and another.12·


· · · ··       Q.· ·So you've testified that an over-the-rim13·


·plan would work for Rangen.14·


· · · · · · ·            Would you anticipate that these same types15·


·of protections would be included in construction16·


·designs for an over-the-rim system at Rangen?17·


· · · ··       A.· ·Yes.18·


· · · ··       Q.· ·There's nothing, to your knowledge, that19·


·would prevent these types of measures from being20·


·implemented?21·


· · · ··       A.· ·Not that I can think of.22·


· · · ··       Q.· ·Justin, can you scroll down to page 14.23·


· · · · · · ·            Dr. Brendecke, you can turn to page 14 or24·


·view the screen.25·
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· · · ··       A.· ·I just have the first page.·1·


· · · ··       Q.· ·Okay.··This section of the report,·2·


·Dr. Brendecke, talks about winterization of the system·3·


·and draining of wells to provide climate protection.·4·


· · · · · · ·            Do you recall evaluating this or reviewing·5·


·this previously?·6·


· · · ··       A.· ·Yes.·7·


· · · ··       Q.· ·And what are the protections that were·8·


·discussed here?·9·


· · · ··       A.· ·Well, the plan didn't use all the wells10·


·continuously.··And so at some times of the year11·


·portions of the system would remain idle, and you have12·


·to protect them from freezing.13·


· · · ··       Q.· ·Is there any reason these same protections14·


·could not be included in an over-the-rim system15·


·designed for Rangen?16·


· · · ··       A.· ·No.17·


· · · ··       Q.· ·Justin, would you please turn to18·


·Exhibit 1054 and scroll down to the summary on page 2.19·


· · · · · · ·            Dr. Brendecke, you can turn to Exhibit 105420·


·in your binder.··We've got all of the pages there.21·


·This is a labeled "Rebuttal report of Terry Scanlan"22·


·prepared by IGWA in that same case.··It was identified23·


·as Exhibit 2025.24·


· · · · · · ·            Is this also one of the documents you25·
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·reviewed in preparing your opinion as to the·1·


·feasibility of an over-the-rim system at Rangen?·2·


· · · ··       A.· ·Yes.··I think you misspoke slightly.··This·3·


·was prepared on behalf of IGWA, not by IGWA.·4·


· · · ··       Q.· ·Thank you.··Yes.·5·


· · · ··       A.· ·Yes, it is one that I also reviewed.·6·


· · · ··       MR. TJ BUDGE:··I'd like to discuss with you some·7·


·of the protected measures outlined in this report as·8·


·well.··And I suppose to do that Rangen's going to ask·9·


·that I admit this into evidence.10·


· · · · · · ·            So I would offer Exhibit 1054 into11·


·evidence.12·


· · · ··       MR. MAY:··And I would -- this is a rebuttal13·


·report.··I object on the same basis that I've objected14·


·to these reports coming in.··If Dr. Brendecke has an15·


·opinion, he can express it.··But this is a rebuttal16·


·report about a different system that was submitted in a17·


·different case by a different person.18·


· · · ··       THE HEARING OFFICER:··Mr. Lemmon, any19·


·objections?20·


· · · ··       MR. LEMMON:··I would also object.21·


· · · ··       THE HEARING OFFICER:··Okay.··Well, again, this22·


·is related to another matter.··But nonetheless, it23·


·shows a -- I'm not sure, Mr. Budge, whether this helps24·


·you or hinders you.··It shows a level of preparation25·
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·for a plan that, in my recollection, was approved by·1·


·the Director and sets out significant detail regarding·2·


·that plan.··And so as much as anything it would be used·3·


·for comparative purposes.·4·


· · · ··       MR. TJ BUDGE:··Understood.·5·


· · · ··       THE HEARING OFFICER:··So it's received into·6·


·evidence.·7·


· · · · · · ·            (Exhibit 1054 received.)·8·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, do you·9·


·have that report before you?10·


· · · ··       A.· ·Yes.11·


· · · ··       Q.· ·And if you'd turn to page 2, I just want to12·


·review the summary.··There's additional explanation in13·


·the report.··But I want to again review some of the14·


·protective measures that were identified there that15·


·could be implemented here as well.··In the first16·


·paragraph it talks about the plan being constructed17·


·with biosecure -- to be biosecure and sufficiently18·


·reliable.19·


· · · · · · ·            Do you know what it means to be biosecure?20·


· · · ··       A.· ·I believe it means to be protected from21·


·contamination.22·


· · · ··       Q.· ·And do you recall what measures were taken23·


·into account to ensure that facility was biosecure?24·


· · · ··       A.· ·Well, part of it was using materials that25·
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·didn't promote biofilm growth.··I think there were·1·


·locks on all of the pump houses at the wellheads.··And·2·


·there was a buried pipeline into the Snake River Farm·3·


·facility.·4·


· · · ··       Q.· ·And those same types of materials could be·5·


·utilized in an over-the-rim plan for Rangen?·6·


· · · ··       A.· ·I don't see why not.·7·


· · · ··       Q.· ·Further down on this summary there's a·8·


·heading that says, "The water quality from the wells·9·


·will be of similar or better quality than the water10·


·currently used by Snake River Farm."11·


· · · · · · ·            Do you have an opinion as to whether the12·


·water quality that would be pumped to Rangen would be13·


·of similar quality to water that naturally discharges14·


·from the tunnel?15·


· · · ··       MR. MAY:··Objection.··Lack of foundation.16·


· · · ··       THE HEARING OFFICER:··I'll let Dr. Brendecke17·


·opine.18·


· · · ··       MR. MAY:··Might I ask a couple of questions in19·


·aid of an objection?20·


· · · ··       THE HEARING OFFICER:··Yes.21·


·22·


· · · · · · · · ··                 VOIR DIRE EXAMINATION23·


·BY MR. MAY:24·


· · · ··       Q.· ·Dr. Brendecke, as part of your plan that25·
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·was put together in the Clear Springs case, did you do·1·


·testing of various wells?·2·


· · · ··       A.· ·We relied on DEQ records of water-quality·3·


·tests in those wells.·4·


· · · ··       Q.· ·And you reviewed those records?·5·


· · · ··       A.· ·Yes.·6·


· · · ··       Q.· ·Do you recall whether all of the wells that·7·


·you were looking at had sufficient quality to be used·8·


·for a fish facility?·9·


· · · ··       A.· ·I believe they all did.··There were a10·


·couple that had seasonally elevated levels of nitrate,11·


·but the blend together was -- actually had less nitrate12·


·than the spring feeding the Snake River Farm Hatchery.13·


· · · ··       Q.· ·And that was a concern that needed to be14·


·addressed by specific examination of some records?15·


· · · ··       A.· ·Yes.··As I said, we used the DEQ records16·


·for the wells, and Snake River Farm had obviously had17·


·water-quality data for their hatchery.18·


· · · ··       Q.· ·We have a list of wells that's been shown19·


·here as Exhibit 1059.20·


· · · · · · ·            Have you made any similar analysis with21·


·regard to these wells in Table 1059?22·


· · · ··       A.· ·I have not looked at the water-quality23·


·records for these wells.24·


· · · ··       Q.· ·Have you looked at any water-quality25·
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·records for any wells around Rangen?·1·


· · · ··       A.· ·No, I haven't.·2·


· · · · · · ·            Around Rangen, did you say?·3·


· · · ··       Q.· ·Yeah.·4·


· · · ··       A.· ·No, I haven't.·5·


· · · ··       MR. MAY:··Objection, Director.··Lack of·6·


·foundation.·7·


· · · ··       THE HEARING OFFICER:··Overruled.··I'll allow·8·


·Dr. Brendecke to offer a general opinion about the·9·


·water quality.10·


·11·


· · · · · · ··             CONTINUED DIRECT EXAMINATION12·


·BY MR. TJ BUDGE:13·


· · · ··       Q.· ·Dr. Brendecke, to your knowledge, is water14·


·that would be pumped over the rim to Rangen coming from15·


·the same aquifer as water that discharges from the16·


·Curren Tunnel?17·


· · · ··       A.· ·Yes.··It's all coming from the ESPA.18·


· · · ··       Q.· ·Do you have any reason to believe that19·


·water pumped over the rim would be less suitable in20·


·terms of temperature or quality than water that21·


·naturally discharges from the Curren Tunnel?22·


· · · ··       MR. MAY:··I would object on the same basis,23·


·Director.24·


· · · ··       THE HEARING OFFICER:··Overruled.25·
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· · · ··       THE WITNESS:··Well, the wells are in an area·1·


·that's upgradient from the tunnel.··So it would·2·


·certainly seem logical that the water that comes out·3·


·the tunnel is the same basic water that is serving·4·


·these wells.·5·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Could you turn, please,·6·


·to Exhibit 1020 in the record, Dr. Brendecke.··You'll·7·


·see that's labeled "Final order concerning the·8·


·over-the-rim plan."·9·


· · · · · · ·            Have you read this document before?10·


· · · ··       A.· ·Yes.11·


· · · ··       Q.· ·And do you recognize this as the order12·


·issued by the Director in response to the over-the-rim13·


·plan submitted for Snake River Farm?14·


· · · ··       A.· ·Yes.15·


· · · ··       Q.· ·Will you please turn to page 6 of that16·


·order.··You'll see this begins the conclusions of law17·


·section of order.··And I want to direct your attention18·


·to paragraph No. 5 or conclusion No. 5.··In the first19·


·sentence, "The Director concurs with the Hearing20·


·Officer's conclusion that the over-the-rim plan meets21·


·the necessary standards of temperature, reliability,22·


·water quality, and biosecurity."23·


· · · · · · ·            Is it your opinion, Dr. Brendecke, that an24·


·over-the-rim plan can be constructed and implemented25·
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·for Rangen that also meets necessary standards for·1·


·temperature, reliability, water quality, and·2·


·biosecurity?·3·


· · · ··       MR. MAY:··Object again on the basis of·4·


·foundation.·5·


· · · ··       THE HEARING OFFICER:··Overruled.·6·


· · · ··       THE WITNESS:··I don't have any reason to think·7·


·that it couldn't.·8·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Paragraph 6 there the·9·


·Director finds that delivering water over the rim is a10·


·suitable or reasonable form of providing mitigation.11·


· · · · · · ·            In your opinion, is providing water to12·


·Rangen over the rim a reasonable or suitable form of13·


·delivering water directly to Rangen's facility?14·


· · · ··       MR. MAY:··Objection.··Lack of foundation.15·


· · · ··       THE HEARING OFFICER:··Overruled.16·


· · · ··       THE WITNESS:··Well, the water is clearly17·


·available in the aquifer above Rangen, and it seems18·


·like a reasonable approach to do mitigation.19·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··You can turn the page20·


·to page 7.··And we'll direct your attention to21·


·paragraph 9.22·


· · · · · · ·            Earlier when we were looking at the layouts23·


·that were proposed in the Snake River Farm, we looked24·


·at an image that identified the layout as conceptual.25·
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· · · · · · ·            Do you remember that?·1·


· · · ··       A.· ·Yes.·2·


· · · ··       Q.· ·And is it your understanding that the·3·


·information provided in the report submitted to the·4·


·Department at that time were not final engineering or·5·


·construction plans, but were to conceptually describe·6·


·how an over-the-rim system would work at Snake River·7·


·Farms?·8·


· · · ··       A.· ·Yes.·9·


· · · ··       Q.· ·And if you see paragraph 9, conclusion of10·


·law 9, the Director made as a condition of approval the11·


·Groundwater District submitting a plan to Clear Springs12·


·that allows them to fully evaluate the proposal.13·


· · · · · · ·            If the Director approves an over-the-rim14·


·plan conceptually in this case, do you have the15·


·expertise and experience to prepare an over-the-rim16·


·plan that could be provided to Rangen for full17·


·evaluation?18·


· · · ··       A.· ·I believe within my company I do, yes.19·


· · · ··       Q.· ·Do you have a sense of the time that would20·


·be required to create that type of plan?21·


· · · ··       A.· ·Well, I haven't asked about people's22·


·availability, but I would think it would take at least23·


·six months.24·


· · · ··       Q.· ·Thank you for that, Dr. Brendecke.25·
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· · · · · · ·            Let's move on to the final mitigation·1·


·proposal, which is a pump-back plan.·2·


· · · · · · ·            Have you evaluated the feasibility of·3·


·pumping water back, which if you read the mitigation·4·


·plan, it essentially refers to recirculating some water·5·


·within the Rangen facility?·6·


· · · ··       A.· ·Pardon me.··Would you repeat the question?·7·


· · · ··       Q.· ·Yeah.··The final mitigation alternative·8·


·included in IGWA's mitigation plan is labeled "Direct·9·


·pump-back."··And it reads that "IGWA will pay the cost10·


·to engineer, construct, and operate a direct pump-back11·


·and aeration system within the Rangen facility to12·


·secure sufficient flows to meet mitigation obligations13·


·to the extent of any shortfall."14·


· · · · · · ·            Have you evaluated the feasibility of doing15·


·a pump-back proposal?16·


· · · ··       A.· ·I've not done any detailed evaluation.17·


·I've just ascertained that there's sufficient water at18·


·the bottom end of the system to meet the mitigation19·


·obligation if it was returned to the top.20·


· · · ··       Q.· ·From an engineering standpoint, how21·


·difficult would it be to design a pump-back system to22·


·pump water from the bottom to the top of Rangen's23·


·facility?24·


· · · ··       A.· ·I don't think it would be difficult.25·
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· · · ··       Q.· ·And with such a system, could you implement·1·


·similar protections that may have been needed for an·2·


·over-the-rim system like pressure relief valves,·3·


·biosecurity, backup power, and the like?·4·


· · · ··       MR. MAY:··Objection.··Lack of foundation.·5·


· · · ··       THE HEARING OFFICER:··Overruled.·6·


· · · ··       THE WITNESS:··Yes, you could do all those·7·


·things.·8·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Do you have an opinion·9·


·as to the amount of credit available -- excuse me.··Do10·


·you have an opinion as to the amount of water that11·


·could be available to Rangen by recirculating water12·


·through its system?13·


· · · ··       MR. MAY:··Objection.··Lack of foundation.14·


· · · ··       THE HEARING OFFICER:··Overruled.15·


· · · ··       THE WITNESS:··Well, we talked a little earlier16·


·about flows in Billingsley Creek below the CTR where17·


·the -- yeah, the CTR raceways.··And it appears to me18·


·that there is almost always 9 cfs of water at that19·


·point, which would be enough.20·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Have you reviewed any21·


·aquaculture data to determine whether there may be22·


·special requirements to meet fish needs when23·


·recirculating water?24·


· · · ··       A.· ·Not -- I haven't done anything myself.··But25·
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·I recall testimony from the earlier case that there are·1·


·dissolved oxygen requirements and the like to be met.·2·


· · · ··       Q.· ·And those could be implemented as part of a·3·


·recirculation system?·4·


· · · ··       MR. MAY:··Objection.··Lack of foundation.·5·


· · · ··       THE HEARING OFFICER:··Sustained.··Dr. Brendecke·6·


·has not been recognized as an expert in fish·7·


·propagation.·8·


· · · ··       MR. TJ BUDGE:··Yeah.·9·


· · · ··       Q.· ·Dr. Brendecke, have you ever designed10·


·systems that involved aeration devices?11·


· · · ··       A.· ·Wastewater treatment systems that involved12·


·aeration.13·


· · · ··       Q.· ·Could an aeration device --14·


· · · ··       A.· ·It's been a long time, I might add.15·


· · · ··       Q.· ·Could an aeration device be included in the16·


·design and construction of a recirculation system?17·


· · · ··       MR. MAY:··Objection.··Lack of foundation.18·


· · · ··       THE HEARING OFFICER:··Well, I'll allow the19·


·answer to that question.··Overruled.20·


· · · ··       THE WITNESS:··Yes, I believe it could.21·


· · · ··       MR. TJ BUDGE:··Okay.··I don't have any further22·


·questions.··Thank you.23·


· · · ··       THE HEARING OFFICER:··Okay.··Shall we try to get24·


·all the way through cross-examination tonight?25·
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· · · ··       MR. MAY:··I have a feeling it might take me more·1·


·than five minutes.·2·


· · · ··       THE HEARING OFFICER:··Tomorrow morning?·3·


· · · ··       MR. MAY:··Yeah.··Sure.·4·


· · · ··       THE HEARING OFFICER:··I have until noon·5·


·tomorrow.·6·


· · · ··       MR. MAY:··Okay.··I'm not sure what to do about·7·


·that.··I'm hoping that I can be fairly efficient with·8·


·Dr. Brendecke, but I'll have to be as efficient as I·9·


·can.··My understanding is we have Dr. Brendecke, we10·


·have Dr. Brockway.11·


· · · · · · ·            And you have -- who were you planning on12·


·calling other than that?13·


· · · ··       MR. TJ BUDGE:··Wayne Courtney.14·


· · · ··       MR. MAY:··Okay.··So maybe three tomorrow.15·


· · · ··       THE HEARING OFFICER:··Do you want to start at16·


·8:00?17·


· · · ··       MR. MAY:··We'll do what we can.··8:00 would be18·


·great.19·


· · · ··       THE HEARING OFFICER:··Do you want to start at20·


·8:00 and try to get done?21·


· · · ··       MR. RANDY BUDGE:··I don't think we'll have any22·


·trouble being done tomorrow.23·


· · · ··       THE HEARING OFFICER:··Pardon me?24·


· · · ··       MR. RANDY BUDGE:··I don't anticipate we'll have25·
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·trouble being done tomorrow.··We only have two·1·


·witnesses tomorrow, their cross on Brendecke.·2·


· · · · · · ·            I don't know how long you expect that to·3·


·be.·4·


· · · ··       MR. MAY:··Like I said, I'll try and be·5·


·efficient, but you never know.·6·


· · · ··       THE HEARING OFFICER:··So what do we have?··Cross·7·


·of Dr. Brendecke, and then will you guys rest at that·8·


·point?·9·


· · · ··       MR. RANDY BUDGE:··We only have one other10·


·witness.11·


· · · ··       THE HEARING OFFICER:··Okay.··So you have one --12·


· · · ··       MR. RANDY BUDGE:··They have one witness.13·


· · · ··       THE HEARING OFFICER:··You have one additional14·


·witness on direct?15·


· · · ··       MR. HAEMMERLE:··You're going to call Wayne16·


·Courtney?17·


· · · ··       MR. RANDY BUDGE:··Correct.18·


· · · ··       THE HEARING OFFICER:··Oh, okay.··As an adverse19·


·witness, then?20·


· · · ··       MR. RANDY BUDGE:··Correct.21·


· · · ··       THE HEARING OFFICER:··And then in the direct22·


·testimony for Rangen, one witness?23·


· · · ··       MR. HAEMMERLE:··Brockway.24·


· · · ··       THE HEARING OFFICER:··Dr. Brockway.25·
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· · · · · · ·            Let's start at 8:00.··Let's see if we can·1·


·finish.··Okay.··See you tomorrow.·2·


· · · · · · ·            (Hearing adjourned at 4:54 p.m.)·3·


· · · · · · · · · · · · ··                         -oOo-·4·


··5·


··6·


··7·


··8·


··9·


·10·


·11·


·12·


·13·


·14·


·15·


·16·


·17·


·18·


·19·


·20·


·21·


·22·


·23·


·24·


·25·
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· · · · · · · · ·                REPORTER'S CERTIFICATE·1·


· · · ··       I, JEFF LaMAR, CSR No. 640, Certified Shorthand·2·


·Reporter, certify:·3·


· · · ··       That the foregoing proceedings were taken before·4·


·me at the time and place therein set forth, at which·5·


·time the witness was put under oath by me.·6·


· · · ··       That the testimony and all objections made were·7·


·recorded stenographically by me and transcribed by me·8·


·or under my direction.·9·


· · · ··       That the foregoing is a true and correct record10·


·of all testimony given, to the best of my ability.11·


· · · ··       I further certify that I am not a relative or12·


·employee of any attorney or party, nor am I financially13·


·interested in the action.14·


· · · ··       IN WITNESS WHEREOF, I set my hand and seal this15·


·27th day of March, 2014.16·


·17·


·18·


·19·


·20·


· · · · · · · · · · · ·                      ____________________________21·


· · · · · · · · · · · ·                      JEFF LaMAR, CSR NO. 64022·


· · · · · · · · · · · ·                      Notary Public23·


· · · · · · · · · · · ·                      Eagle, Idaho 8361624·


·My commission expires December 30, 201725·
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              1           THE HEARING OFFICER:  We're back on the record.

              2    It's about 8:40 in the morning.  And today is -- mercy.

              3                What is today?

              4           MR. BAXTER:  18th.

              5           THE HEARING OFFICER:  Today is March 18th, 2014.

              6    I lose track.  This is a continuation of the hearing

              7    for mitigation plan for the Rangen call.

              8                And we have just finished with one of your

              9    witnesses, Mr. Budge.

             10                Next witness?

             11           MR. TJ BUDGE:  That's correct.  Our next witness

             12    is Jennifer Sukow.

             13           THE HEARING OFFICER:  Okay.  Ms. Sukow, if

             14    you'll come forward, please.

             15           MR. BAXTER:  Director?

             16           THE HEARING OFFICER:  Yes.

             17           MR. BAXTER:  If I might ask, I think we left

             18    yesterday asking about the deposition of --

             19           MR. HAEMMERLE:  Oh, yeah, we should finish that

             20    one up.

             21           THE HEARING OFFICER:  Okay.

             22           MS. SUKOW:  Should I --

             23           THE HEARING OFFICER:  Wherever you feel

             24    comfortable.  I know where you migrate to.  You can sit

             25    in the gallery if you want or whatever.
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              1           MS. SUKOW:  Okay.

              2           MR. TJ BUDGE:  We discussed just making an

              3    exhibit of that this morning, and we've made that

              4    stipulation.  The one caveat is Travis Thompson did

              5    e-mail a change page Sunday, I believe.  And so we

              6    don't have that with us today, but we can provide that

              7    later and attach it to Mr. Hansten's deposition.  But

              8    the stipulation is that Mr. Hansten's deposition will

              9    be submitted in lieu of his live testimony.

             10           MR. HAEMMERLE:  And we should have that marked

             11    as an exhibit right now, and just get that marked, in,

             12    and done.

             13                Director, in addition to that, the exhibits

             14    that go along with Mr. Hansten's deposition are Rangen

             15    Exhibits 2023 through 2030.

             16           MR. TJ BUDGE:  Is that all of the exhibits that

             17    were at his deposition?

             18           MR. MAY:  Yeah.

             19           MR. TJ BUDGE:  Okay.

             20           MR. MAY:  And if I might add that that

             21    corresponds to Exhibits 23 through Exhibits 30 that are

             22    referenced in the deposition itself.

             23           MR. TJ BUDGE:  Okay.  Let's assign the next

             24    number on your exhibit list to his transcript.

             25           MR. MAY:  2076.
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              1           MR. TJ BUDGE:  So that deposition transcript

              2    will be assigned Exhibit No. 2076.

              3                (Exhibit 2076 marked.)

              4           MR. BAXTER:  Director, if I might.

              5           THE HEARING OFFICER:  Sure.  Garrick has a

              6    question about the deposition or the exhibit.

              7           MR. BAXTER:  I'm still a little unclear.  So it

              8    was Exhibits 20 and then 23 through 30 to the

              9    deposition is now Exhibit 2076?

             10           MR. HAEMMERLE:  No.  2076 is going to be the

             11    deposition itself.  And I think Jeff has published that

             12    deposition, marked it.  The exhibits that correspond

             13    with the deposition are Rangen -- current Rangen

             14    Exhibits 2023 through 2030.

             15           MR. BAXTER:  Oh, so 2023 through 2030?

             16           MR. HAEMMERLE:  2030, yeah.

             17           MR. BAXTER:  Okay.  Thank you.

             18           MR. MAY:  And the significance of 23 through 30

             19    is that they were Deposition Exhibits 23 through 30,

             20    and so in the deposition that's how they're referenced.

             21           MR. BAXTER:  I'm understanding that.  Thank you.

             22                (Exhibits 2023, 2025, 2026, 2029, 2030, and

             23           2076 received.)

             24           THE HEARING OFFICER:  We don't anticipate any

             25    elaboration or any reading of the deposition into the
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              1    record, based on the discussions of the parties?

              2                Mr. Haemmerle?

              3           MR. HAEMMERLE:  No, I elaborated on opening, so

              4    I'll leave it at that.

              5           THE HEARING OFFICER:  Okay.  Very good.

              6                Any other preliminary matters?

              7                Thank you.

              8                Now, Ms. Sukow.  Raise your right hand,

              9    please.

             10

             11                        JENNIFER SUKOW,

             12    having been called as a witness by IGWA and duly sworn

             13    to tell the truth relating to said cause, testified as

             14    follows:

             15

             16           THE HEARING OFFICER:  Thank you.  Please be

             17    seated.

             18                Mr. Budge.

             19

             20                      DIRECT EXAMINATION

             21    BY MR. TJ BUDGE:

             22           Q.   Thank you, Ms. Sukow, for being here today.

             23    I imagine there are maybe other tasks you would prefer

             24    to be undertaking.  So we appreciate it.

             25                Can you please state your name and spell
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              1    your last name for the record.

              2           A.   Jennifer Sukow, S-u-k-o-w.

              3           Q.   And what's your position with the

              4    Department of Water Resources?

              5           A.   I am a Technical Engineer II.

              6           Q.   Okay.  And part of that involves

              7    groundwater modeling with the Eastern Snake Plan

              8    Aquifer model?

              9           A.   Yes.

             10           Q.   All right.  Are you familiar with the

             11    mitigation plan that IGWA has submitted in this case?

             12           A.   Yes.

             13           Q.   If you'll look in the binder of exhibits in

             14    front of you and find tab 1000 and open that, you'll

             15    see a copy of that mitigation plan.

             16           A.   The third book over here.  Okay.

             17           Q.   Please turn to the second page.  You'll see

             18    there the first section of the first mitigation

             19    proposal that IGWA is seeking is a request for credit

             20    for certain mitigation activities, and it refers to

             21    conversions, voluntary dry-ups, and groundwater

             22    recharge.

             23                We understood from the testimony yesterday

             24    that you are the person who has operated the Eastern

             25    Snake Plain Aquifer model, or what I may refer to as
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              1    ESPAM, to calculate the magnitude of those credits; is

              2    that right?

              3           A.   I calculated the benefit to Curren Tunnel

              4    predicted by the model and the linear regression for

              5    the 2011 through 2013 activities.

              6           Q.   Okay.  Great.  I'll talk to you about those

              7    a little bit later.  I want to just preliminarily

              8    explain my understanding of the process of getting some

              9    of that data from the field to your desk and make sure

             10    that my understanding, based on prior testimony, is

             11    consistent with your understanding of how that

             12    information gets to you.

             13                Yesterday Lynn Carlquist testified that

             14    they provide some of the conversion and recharge data

             15    to Water District 130.  And then Cindy Yenter testified

             16    that she takes that information, along with some

             17    information from canal companies regarding conversion

             18    deliveries, and matches that up with parcels of land on

             19    which that water is delivered, and then creates a

             20    spreadsheet that comes up with a -- what she referred

             21    to as a credit and explained that that was kind of a

             22    groundwater savings calculation.

             23                And then I understood she sends that

             24    spreadsheet to you, and you take the information from

             25    that spreadsheet and use that to run the model; is that
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              1    correct?

              2           A.   Yes.  We start with Cindy's spreadsheet for

              3    the IGWA conversions.

              4           Q.   Okay.  And then Brian Higgs testified that

              5    he does a similar thing for Southwest and Goose Creek

              6    Irrigation Districts and sends it to Tim Luke, who

              7    undertakes a similar verification process, and then

              8    sends a similar spreadsheet to you for Southwest and

              9    Goose Creek; is that right?

             10           A.   Yes.  We start with Tim Luke's

             11    spreadsheet --

             12           Q.   Okay.

             13           A.   -- for the Southwest conversions.

             14           Q.   Okay.  A little later I'll pull up those

             15    spreadsheets and make sure that we're talking about the

             16    same thing, and then we'll look at the chart that you

             17    prepared of those 2011, '12, and '13 credits.

             18                But before we get there, I wanted to just

             19    talk generally about how the model calculates the

             20    effect of those activities -- the conversions, the

             21    recharge, and the CREP -- and just have you explain

             22    kind of conceptually on a high level that hopefully

             23    most of us could understand how the model does that.

             24                So for dry-ups, which yesterday were

             25    explained as land that was traditionally irrigated with
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              1    groundwater and the farmer ceases irrigating at all

              2    through the CREP program, or there's some other

              3    voluntary dry-ups that people undertake, can you

              4    explain generally how the model calculates or treats a

              5    dry-up.

              6           A.   I guess I'm not sure by what you mean by

              7    how it treats it.

              8           Q.   How does the model calculate the effect of

              9    somebody drying up land that was historically irrigated

             10    with groundwater?

             11           A.   Well, for the -- for the dry-ups we start

             12    with a .shp file that shows the area of the field that

             13    was dried up.  And we run that through a preprocessing

             14    tool that takes the -- you know, that area, and then it

             15    also looks at the ET and precipitation that's averaged

             16    over the 1998 to 2008 period, and calculates the crop

             17    irrigation requirement, which would be the net stress

             18    that would have occurred there if they had continued to

             19    irrigate from groundwater.

             20                And then we run that stress.  It assigns

             21    that stress to the model cell that the field is in, and

             22    then we run that stress through the MODFLOW groundwater

             23    model.

             24           Q.   Okay.  So let me just try to clarify a

             25    couple things.  You referred to a .shp file.  And my
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              1    understanding of that is it's just a geographic outline

              2    of land that maybe we're talking about that was

              3    irrigated with groundwater historically.

              4                Is that right?

              5           A.   Yes.

              6           Q.   And you talked about model cells.  My

              7    understanding is the model is broken up to

              8    1-mile-square grid cells.

              9           A.   Yes.

             10           Q.   So you figure out which grid cell that .shp

             11    file is located in?

             12           A.   Yes.  We have a preprocessing tool that

             13    does that.

             14           Q.   Okay.  That's what the preprocessing tool

             15    does, it assigns that .shp file to a certain model

             16    cell?

             17           A.   That's part of what it does, yes.

             18           Q.   Okay.  And then is it -- so I understand

             19    it, is really what the model doing is figuring out the

             20    hydraulic effect on the aquifer if you no longer pump

             21    groundwater to irrigate that .shp file?

             22           A.   Yes.  It looks at the hydrologic effect

             23    of -- of basically injecting a volume of water that's

             24    equivalent to what was not pumped and consumptively

             25    used on that field.
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              1           Q.   Okay.  And then am I correct in

              2    understanding that that hydrologic change in that one

              3    model cell, the model is capable of predicting the

              4    effect of that change on any other model cell within

              5    the model?

              6           A.   Technically, yes.  What we are -- the

              7    output we're actually using is the effect of that --

              8    that stress on discharge to the river and springs.

              9           Q.   Okay.  So you can take the change in that

             10    one model cell, and then the model can create a

             11    prediction of the effect on some other spring cell or

             12    river reach cell in the model?

             13           A.   Yes.

             14           Q.   Okay.  Thanks for that explanation.  That's

             15    helpful.

             16                And then with conversions, is the model's

             17    calculation of the hydrologic effect of a conversion

             18    any different than what it does for a dry-up?

             19           A.   No.  The actual groundwater flow model

             20    works with whatever stress we put in, you know.  And

             21    for the conversions, you know, the volume that we're

             22    putting in was, you know, taken from Cindy's

             23    spreadsheet, and then we also have some allowance for

             24    conveyance loss that we calculate.

             25                But it's put in as a volume, and the
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              1    groundwater flow model doesn't know when we run it what

              2    that volume came from.

              3           Q.   Okay.  So on a conversion it's similar to a

              4    dry-up, except that in addition to accounting for the

              5    less groundwater being withdrawn, you're also

              6    accounting for some recharge that accompanies that

              7    conversion?

              8           A.   Well, with the conversions we're putting in

              9    the volume that Tim or Cindy reviewed and said "This is

             10    the amount of CREP volumetric credit they'll get at

             11    this conversion site."  And we model that volume as the

             12    stress that occurs in that cell, plus we give an

             13    allowance for conveyance loss.

             14                So we calculate a conveyance loss to, you

             15    know, that would be coincident with getting that water

             16    to the field.  And we apply that stress to the cells,

             17    you know, along the path, along the canal to get that

             18    water there.

             19           Q.   Okay.  So -- and my understanding of

             20    conversions is there's more benefit to converting than

             21    to simply drying up acres, because not only do you get

             22    the effect of not pumping the aquifer, but you also get

             23    some recharge, either through conveyance loss or the

             24    water applied to the actual crop.

             25                Is that fair to say?
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              1           A.   That's generally true, assuming that

              2    there's, you know, not -- yeah, I mean they get more

              3    benefit than just the groundwater volume because there

              4    is inefficiency in the application and there's

              5    conveyance losses.

              6           Q.   Okay.  That makes sense.  And then on

              7    recharge, I guess you're taking some model cell and

              8    assigning some amount of water that's injected into the

              9    aquifer in that model cell to account for the recharge

             10    that occurs in that cell?

             11           A.   Yes.

             12           Q.   All right.  Okay.  Thanks for that

             13    background explanation.

             14                If you will look in that exhibit book in

             15    front of you and turn to Exhibit 1025.

             16           A.   Okay.

             17           Q.   At the top of that exhibit it's titled

             18    "ESPAM-2.1 simulation of steady-state benefits to

             19    Curren Tunnel from 2011 to 2013 conversion and CREP

             20    projects within the Great Rift trim line."  This

             21    document was provided to us by Garrick Baxter, I

             22    believe, with the Department.

             23                And my understanding is this reflects your

             24    calculation -- your running of the model to calculate

             25    the effects of conversion, CREP, and recharge during
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              1    that three-year period.

              2                Is that right?

              3           A.   Yes.

              4           Q.   Okay.  Can you explain just what the

              5    different columns and rows of the model refer to just

              6    so that we understand what this table is showing.

              7           A.   I'm sorry.  Say that again.

              8           Q.   Just generally explain what the table

              9    shows.

             10           A.   Okay.  The table shows, you know, the

             11    volumes of -- of benefit to the aquifer from various

             12    mitigation projects and then the predicted benefit to

             13    Curren Tunnel, which is, you know, a two-step process

             14    where we -- we use the model ESPAM-2.1 to predict the

             15    benefit to the model cell that contains Curren Tunnel

             16    and the rest of the spring complex.

             17                And then we apply a 63 percent, which is

             18    from a linear regression model, that relates the change

             19    in flow to the tunnel to the change in total flow in

             20    the model cell.

             21                The -- in this table the mitigation

             22    projects were broken up into -- into several groups.

             23    We show the conversions that were done by members of

             24    IGWA, then we show the conversions that were done by

             25    members of Southwest Irrigation District and Goose
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              1    Creek Irrigation District.

              2                Southwest and Goose Creek also had some

              3    voluntary curtailments that are -- that are dry-ups

              4    that aren't part of the CREP program.  And then we show

              5    dry-ups that were part of the CREP program.  And we

              6    show the -- the recharge that Southwest Irrigation

              7    District reported in those three injection wells that

              8    were shown yesterday.

              9           Q.   Okay.  Thank you.

             10                So if we look in that left column, there's

             11    a series or a list of mitigation activities that have

             12    been undertaken by groundwater pumpers.  And then if we

             13    go over to the right column for predicted benefit to

             14    Curren Tunnel, the bottom, the totals, that's the

             15    steady-state effect on the Rangen model cell from those

             16    activities in the left mitigation project column;

             17    correct?

             18           A.   No.  You said that's the predicted benefit

             19    to the Rangen model cell.  And this is the predicted

             20    benefit to Curren Tunnel.

             21           Q.   Okay.

             22           A.   So it's already been multiplied by the

             23    63 percent.

             24           Q.   Okay.  All right.  So for example, in 2011,

             25    the 1.7 cfs figure, that's 63 percent of the total
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              1    predicted benefit to the Rangen model cell?

              2           A.   Yes.

              3           Q.   Okay.  And then 2.1 cfs in 2012 and 1.7 in

              4    2013.  I only -- I just have a few questions about

              5    this.

              6                And I think what may be easiest would be,

              7    Justin, for you to pull up Exhibits -- and these are

              8    spreadsheets -- 1022 and 1023.

              9                You can look at those in the binder if

             10    you'd like, Ms. Sukow.  In the binder all you have is a

             11    screenshot of the first page of the spreadsheet, which

             12    you may or may not be able to decipher.  But on the

             13    screen in front of you we have projected the actual

             14    spreadsheet.  And the first spreadsheet on the top it

             15    says "1022 conversion summary 2011."

             16                And I'll represent to you that Ms. Yenter

             17    explained yesterday that this is the spreadsheet she

             18    prepares of conversion data in Water District 130.

             19    There's a number of tabs on the bottom, "Soft

             20    Conversions," "Hard Conversions," et cetera.  You

             21    mentioned earlier that you use data provided by

             22    Ms. Yenter to run the model.

             23                And I just want to make sure that this is

             24    the spreadsheet you're referring to that you get from

             25    Ms. Yenter for that purpose?
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              1           A.   Yes.

              2           Q.   And, Justin, let's go to 1023 is the same

              3    looking spreadsheet, but it's for years 2012 and 2013.

              4                So this, again, would be the data that you

              5    utilized to create the figures on Exhibit 1025 for the

              6    years 2012 and 2013; is that right?

              7           A.   Yes.

              8           Q.   And then also if you go to 1082.

              9                Garrick, do you show those spreadsheets,

             10    1022 and 1023, as being in evidence?

             11           MR. BAXTER:  Yes.

             12           MR. TJ BUDGE:  Okay.

             13           Q.   And then 1082 and 1083 are different

             14    spreadsheets.  They're for Southwest Irrigation

             15    District.

             16                And we understood from the testimony

             17    yesterday these were also provided to you and used by

             18    you to do your calculations for those districts; is

             19    that correct?

             20           A.   Yes.  Sorry, the tabs that I look at are up

             21    here.  The ones in the screenshot are not the tabs I

             22    use so I didn't recognize them.

             23                Yeah.  This spreadsheet you have on the

             24    screen is one that I used, yes.

             25           Q.   Okay.  And for the record, the spreadsheet
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              1    on the screen is Exhibit 1082.

              2                And then, Justin, if you'll go to 1083.

              3                It's the same spreadsheet but for the years

              4    2012 and '13.  And I assume this is also the

              5    spreadsheet you used?

              6           A.   Yes.

              7           Q.   Is there any data that you gather that does

              8    not come from one of these two spreadsheets?

              9           A.   There isn't data that we gather.  We do --

             10    we do use estimates from the model to estimate the

             11    canal seepage, and that is reflected in the notes on

             12    the table that I produced.  I'm sorry, I've forgotten

             13    what exhibit number that was.

             14           Q.   It's 1025.

             15           A.   Yes.  So notes 1 and 2 on Exhibit 1025 show

             16    the canal seepage that we assumed for those conversion

             17    projects.

             18           Q.   Okay.  And then the CREP data, does it come

             19    from these spreadsheets, or do you get that from

             20    another source?

             21           A.   We get that from another source.

             22           Q.   Ms. Sukow, if you'll turn to Exhibit 1039.

             23    And it's the first exhibit in the second book.

             24           A.   Oh.  Okay.

             25           Q.   Take a moment to look at this.  This is a
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              1    document that we obtained published by the NRCS.  It's

              2    a CREP report for Idaho for the year 2013.

              3                Is this the document or the source of data

              4    for your CREP calculations, or do you get your data

              5    from something else?

              6           A.   I get my data from a CREP .shp file that is

              7    processed by IDWR's GIS staff.  They get data from, you

              8    know, from the agency, the Idaho Soil and Water

              9    Conservation Commission.  So I don't use this data

             10    myself.  It's already been processed by others for my

             11    use.

             12           Q.   Okay.  Is this report one that you would

             13    review in the course of your job, or do you just take

             14    the .shp file that you mentioned?

             15           A.   Yeah, I just take the .shp file that

             16    somebody else has already processed.

             17           Q.   Okay.  This document isn't one you're

             18    familiar with, then?

             19           A.   I have seen it before, but I'm not

             20    particularly familiar with it.

             21           Q.   Okay.  Do you know if the CREP data shown

             22    in this document is the same as the data that you use

             23    in your model run?

             24           A.   I -- I have never compared the .shp file I

             25    use to this document.  So no, I can't -- I don't know.
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              1           Q.   Okay.  When you get your .shp file from the

              2    NRCS for CREP data, is that an annual .shp file?  Is

              3    that something they provide to you annually?

              4           A.   Again, I get the .shp file from IDWR staff.

              5    I do not know what their process is for getting the

              6    updates from this agency, and I don't know how often

              7    they do it.

              8           MR. TJ BUDGE:  Okay.  Mr. Director, we had hoped

              9    to admit this document into evidence.  It doesn't

             10    appear that it's one that Ms. Sukow utilizes in her

             11    calculation of CREP data, but it is an explanation of

             12    the CREP program in Idaho.  And it has figures on the

             13    number of acres enrolled over the last few years.  It

             14    is a public document, and I think it's fair to assume

             15    that the data reported in it is accurate and consistent

             16    with what Ms. Sukow relies upon.

             17                With that background, I would offer it into

             18    evidence.  It's Exhibit 1039.

             19           MR. MAY:  Director, may I have a couple of

             20    questions in aid of objection?

             21           THE HEARING OFFICER:  Yes.

             22

             23                     VOIR DIRE EXAMINATION

             24    BY MR. MAY:

             25           Q.   Ms. Sukow, the data that you rely upon in
                                                                 299


              1    making your calculations that ended up in Exhibit 1025,

              2    do those include all CREP acres?

              3           A.   The -- when we do the processing, we shape

              4    the -- we clip the .shp file to the area of

              5    curtailment.  So in this case the Great -- you know,

              6    the Great Rift trim line.  So it does not include any

              7    CREP acres that are east of the Great Rift or that are,

              8    well, obviously outside of the model boundary, so...

              9           Q.   And that would include just the model

             10    boundary or the area of common groundwater supply as

             11    well?

             12           A.   It only includes CREP within the area of

             13    common groundwater and west of the Great Rift and

             14    within the model boundary.

             15           MR. MAY:  Director, I would object to this on

             16    the basis of relevance, just because it's going to

             17    include different data from what was reflected in

             18    Exhibit 1025 and used in her calculation.  And she

             19    didn't rely on it.

             20           MR. BAXTER:  Director --

             21           THE HEARING OFFICER:  Yeah.

             22           MR. BAXTER:  -- if I might.  From my records it

             23    shows this exhibit has already been stipulated to by

             24    the parties.

             25           MR. MAY:  Then -- then my questions will cover
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              1    the objection that we've got.  So I don't have a

              2    problem with it, Director.  It's mainly just an issue

              3    of it doesn't accurately reflect what went into 1025.

              4           MR. TJ BUDGE:  We'll stipulate that, as

              5    explained, the Department limits its -- or limits its

              6    CREP credit to those acres within the Great Rift trim

              7    line and that this report may include acres outside the

              8    Great Rift trim line.

              9                Is that fair enough?

             10           MR. MAY:  What's that?

             11           MR. TJ BUDGE:  We'll stipulate for the record

             12    that the report here may include acres that are outside

             13    the Great Rift trim line and the Department only

             14    accounts for those inside the trim line.

             15           MR. MAY:  Yeah.  And I believe there's some

             16    other processing, she said, for instance, within the

             17    model boundary and common groundwater area.  I guess

             18    my -- this report may contain CREP acres that are not

             19    included in her calculation.  But other than that, I

             20    don't care.

             21           MR. TJ BUDGE:  Okay.

             22           THE HEARING OFFICER:  My handwritten notes

             23    confirm what Garrick Baxter said.  The parties have

             24    stipulated to the admission of 1039, so it's in the

             25    record already.
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              1           MR. MAY:  Okay.  No problem with that, Director.

              2           THE HEARING OFFICER:  Okay.

              3

              4                 CONTINUED DIRECT EXAMINATION

              5    BY MR. TJ BUDGE:

              6           Q.   Ms. Sukow, there were a few questions

              7    yesterday about recharge that's performed by the Idaho

              8    Water Resource Board.  My understanding is that that

              9    was not included in either Ms. Yenter's or Mr. Luke's

             10    spreadsheets that you rely on.

             11                Is there -- in your table, 1025, do those

             12    numbers reflect any Water Resource Board recharge, to

             13    your knowledge?

             14           A.   Not to my knowledge.  There is a note on

             15    the SWID recharge that in the time frame we had to do

             16    this analysis I was not able to verify with -- I was

             17    not able to verify with Neal Farmer whether or not the

             18    SWID recharge claimed for 2012 and 2013 was sponsored

             19    by the Water Resource Board.

             20                We did not include any recharge that we

             21    knew was sponsored by the Idaho Water Resource Board in

             22    this analysis because that's -- we did this analysis

             23    consistent with -- with, you know, the mitigation

             24    credit runs we had done in -- previously for the Clear

             25    Springs and Blue Lakes delivery calls.  And we did
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              1    not -- we did not calculate mitigation credits for

              2    Board-sponsored recharge for those calls, so...

              3           Q.   Okay.  So for those SWID, which is

              4    Southwest Irrigation District, for those acres that you

              5    had not yet verified whether the recharge was Water

              6    Board-sponsored or District sponsored, did you assume

              7    that that recharge had been performed by the District

              8    and then therefore included it as part of your credit,

              9    or did you not include that recharge in your credit

             10    calculation?

             11           A.   It is included.  As you can see, it's very,

             12    very small.

             13           Q.   Yeah.

             14           A.   So it...

             15           Q.   Okay.  Have you done model calculations of

             16    recharge performed by the Water Resource Board in other

             17    contexts?

             18           A.   Yes.

             19           Q.   Where do you get the recharge data to do

             20    those model runs?

             21           A.   From -- from other staff.

             22           Q.   Okay.  If the Director were to decide to

             23    give groundwater users credit or partial credit for

             24    Board-sponsored recharge activities, could you add

             25    that -- do you have the data to add that to your table
                                                                 303


              1    and create an updated model run that would account for

              2    that recharge?

              3           A.   I don't personally have that data compiled

              4    at this time, but I -- I suspect that we could get it

              5    from other staff that have that data.

              6           Q.   Okay.  And then just a couple final

              7    questions.  I don't know if you were in here yesterday

              8    when there was some discussion about the Sandy Ponds

              9    and recharge that occurs in the Sandy Ponds.

             10                Are you familiar with the Sandy Ponds?

             11           A.   A little bit, but I have not been there

             12    since probably 2003 or 2004.

             13           Q.   Okay.  If the Director were to decide to

             14    give groundwater users credit for some recharge that's

             15    performed in the Sandy Ponds, what data would you need

             16    from the groundwater users to be able to run that

             17    through the model to determine the effect on the Curren

             18    Tunnel?

             19           A.   We would need accurate measurements of the

             20    water that flowed into the ponds and then all of the

             21    outflows from the ponds.  So we would need accurate

             22    measurements of what -- you know, what is diverted

             23    from -- by -- is it Butch Morris?

             24           Q.   Yeah.

             25           A.   -- from the box on his land.  And then we
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              1    would need accurate measurements of the -- the pipeline

              2    discharged to Curren Ditch or just accurate

              3    measurements at the head of the pipeline.  But we'd

              4    need measurements of the total flow into the Sandy

              5    Pipeline.

              6                And then yesterday there was some mention

              7    in testimony of water going into a third pond, I

              8    believe, and that Butch Morris also had some diversions

              9    out of that.  So we would need accurate measurements of

             10    that water, that outflow as well.

             11           Q.   Okay.

             12           A.   And if there are any other outflows that

             13    I'm not aware of, we'd need accurate measurements of

             14    those as well.

             15           MR. TJ BUDGE:  Okay.  That makes sense.  Thank

             16    you.  I don't have any further questions.  Hold on.  I

             17    may.

             18                I don't have any further questions.

             19    Thanks.

             20           THE HEARING OFFICER:  Okay.  Thank you,

             21    Mr. Budge.

             22                Mr. May, you may cross-examine.

             23           MR. MAY:  Thank you.

             24    ///

             25    ///
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              1                       CROSS-EXAMINATION

              2    BY MR. MAY:

              3           Q.   Ms. Sukow, Justin May on behalf of Rangen.

              4                With regard to the calculations that are

              5    reflected in Exhibit 1025 -- and I'm showing you

              6    Exhibit 1025 on the screen here -- have you, since the

              7    time you created this spreadsheet, made any changes to

              8    it?  I mean have you made any new calculations that

              9    would require changes to this spreadsheet?

             10           A.   No.

             11           MR. MAY:  And just a housekeeping matter, TJ, I

             12    don't know if you introduced 1025.

             13                Did you intend to?

             14           MR. TJ BUDGE:  Is it stipulated?

             15           MR. RANDY BUDGE:  I show that as being in.

             16           MR. MAY:  You do?  I don't have it on my list as

             17    admitted.

             18           MR. BAXTER:  I don't have it as a stipulated

             19    exhibit, and I don't have it as admitted yet.

             20           THE HEARING OFFICER:  Okay.

             21           MR. MAY:  Did you intend to offer it, TJ?

             22           MR. TJ BUDGE:  I did.  My notes reflect it was

             23    stipulated.

             24                So I'll offer Exhibit 1025.

             25           THE HEARING OFFICER:  Mr. May?
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              1           MR. MAY:  No objection.

              2           THE HEARING OFFICER:  Mr. Lemmon, I need to come

              3    to you when we discuss these.

              4                So do you have an objection?

              5           MR. LEMMON:  That's fine.

              6           THE HEARING OFFICER:  Okay.  Exhibit 1025 is

              7    received into evidence.

              8                (Exhibit 1025 received.)

              9           Q.   (BY MR. MAY):  TJ pointed out the heading

             10    here that talked about simulated steady-state benefits

             11    based upon, and it says, "conversions and CREP

             12    programs."  I notice there is some recharge on here.

             13                To the extent that you had intended to

             14    indicate credit from recharge, is that also included in

             15    this table?

             16           A.   It is also included.  I -- I had originally

             17    made a table of conversion and CREP projects, and was

             18    asked to add that recharge in here.  And I did not.  I

             19    neglected to change the title, so...

             20           Q.   The -- I notice also on here you have an

             21    indication here under -- I'll just say with the

             22    Southwest Irrigation District acres for conversions, it

             23    says "Acres not reported."

             24           A.   Uh-huh.

             25           Q.   What does that -- what does that mean, that
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              1    the acres were not reported?

              2           A.   The acres were not included in the

              3    spreadsheet that Tim Luke gives to me.  The acres are

              4    not relevant to my analysis, because for conversions we

              5    just, you know, model the volume that was delivered and

              6    given credit for.  So for my purposes it doesn't matter

              7    on the conversions what the acreage is.

              8           Q.   Okay.  And that was -- that goes into my

              9    next question, which is whether or not the fact that

             10    those acres are not reported has any impact on what you

             11    would do for this table?

             12           A.   No.

             13           Q.   When you say "acres not reported," you mean

             14    the number of acres themselves is not reported to you,

             15    just the number?

             16           A.   The number of acres that are associated

             17    with -- with the volume of water delivered to that

             18    conversion project is not reported to me.

             19           Q.   So in the next set of columns where it says

             20    "Volume in acre-feet" and you have numbers there for

             21    southwest Idaho beginning with 47,000 approximately in

             22    2011, that's the number that's important for you for

             23    performing your calculations?

             24           A.   Yes.

             25           Q.   And in the data that you receive, in
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              1    addition to getting a number of 47,000, do you also get

              2    data showing you the location of where those 47,000

              3    acre-feet were delivered or accounted for?

              4           A.   Yes.

              5           Q.   So even though you don't have the number of

              6    acres, you have the location for where the acre-feet

              7    are calculated?

              8           A.   Yes.  The location is assigned to the well

              9    or wells from which the groundwater is not being

             10    diverted.  So the volume is assigned to well locations,

             11    rather than a field.

             12           Q.   We talked a little bit about -- earlier in

             13    a couple of my questions about what criteria you used

             14    to filter out the input data that goes into creating

             15    this spreadsheet.

             16                For all of the input data that you used,

             17    what -- you indicated that one of the criteria is

             18    within the curtailment area, you filter data based on

             19    whether it was located within the curtailment area; is

             20    that correct?

             21           A.   Yes.

             22           Q.   And what process did you go through in

             23    order to do that?

             24           A.   I have a .shp file, a GIS .shp file that

             25    shows the curtailment area.  And the curtailment area,
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              1    you know, excludes things east of the Great Rift, it

              2    excludes things outside the area of common groundwater,

              3    and it excludes things outside the model boundary.  So

              4    all those things are already excluded from the

              5    curtailment area in this .shp file.

              6                And I clip the input files, you know,

              7    whether they be a CREP .shp file or a .shp file that

              8    shows the locations of the conversions, which are

              9    points, I clip out anything that's outside of those.

             10           Q.   And so, for instance, just to be clear,

             11    when we're talking about Southwest Irrigation District

             12    conversions, for instance, your preprocessing that you

             13    do with the data would exclude any of those Southwest

             14    Irrigation District conversion locations that are

             15    outside of the curtailment area?

             16           A.   Yes.  If there are conversions at wells

             17    that are outside of the curtailment area, those are

             18    excluded.

             19           Q.   Okay.  And so we heard yesterday -- and you

             20    may have been here for some testimony from Brian

             21    Higgs -- about the number of acres of conversions that

             22    Southwest Irrigation District has.  It would be my

             23    understanding that not all of those acres would be

             24    included in your calculation.

             25           A.   Possibly.  I do not recall if -- off the
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              1    top of my head if there were conversions outside of the

              2    area of curtailment that I had to clip out or not.

              3    There might have been.  There might not have been.

              4    But --

              5           Q.   And if -- excuse me.  I didn't mean to cut

              6    you off.

              7           A.   Oh.

              8           Q.   But if there are, they would be excluded by

              9    your processing that you did of the data?

             10           A.   Yes.

             11           Q.   Was there any other similar type of

             12    filtering that you did with the input data before you

             13    put it into -- in other words, were there other areas

             14    that you excluded or other types of conversions or

             15    other types of acres that you excluded?

             16           A.   I'm not sure I understand the question.

             17           Q.   For instance, did you make any effort to

             18    determine whether specific conversions were done by

             19    IGWA members?

             20           A.   No.  We take the spreadsheet that Cindy

             21    gave us for the IGWA conversions and, you know, we

             22    assume that -- we assume that those were done by IGWA

             23    members when we call them IGWA conversions on this

             24    spreadsheet.

             25           Q.   In making your calculations, I think either
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              1    you or TJ mentioned that the numbers that we've got

              2    over here for the predicted benefit to the Curren

              3    Tunnel that are listed under each year, those are based

              4    on steady state; correct?

              5           A.   Yes.

              6           Q.   Could you describe what that means.

              7           A.   What that means is that for -- for a given

              8    year, so for 2011, for example -- we take the

              9    activities that were performed in 2011, and we run them

             10    at steady state, which basically means the model is

             11    assuming that those have been going on at a constant

             12    rate forever.  And that is -- the predicted benefit is

             13    the predicted benefit that would occur at equilibrium

             14    if this activity occurred every year for a very long

             15    time.

             16           Q.   And so when you say for "every year for a

             17    very long time," that assumes that that's going to

             18    occur in the future; correct?

             19           A.   Yes.

             20           Q.   What is the steady-state period?  You said

             21    a very long time.  What's the period?

             22           A.   Well, technically it's -- you know, it's

             23    running it out until it gets to equilibrium.  So

             24    there's not really a time period on it.  However, we

             25    have -- you know, we have done some transient
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              1    simulations in the model, not for this particular

              2    scenario, but with other scenarios where we've looked

              3    at how long it takes to get to, say, 90 percent of the

              4    steady-state value.  And, you know, we did that for --

              5    you know, for curtailment scenarios.  And I believe it

              6    was somewhere on the order of ten years.

              7           Q.   On what?

              8           A.   Somewhere on the order of ten years to get

              9    to 90 percent of steady state.

             10           Q.   Okay.

             11           A.   So you'll see -- you'll see the majority of

             12    this benefit within the first ten years.

             13           Q.   Okay.  You'll see the benefit within the

             14    first ten years, assuming that it occurs for that

             15    entire time period; correct?

             16           A.   Yes.  Assuming you perform the exact same

             17    practice for ten years, you should see somewhere around

             18    90 percent of the benefit.

             19           Q.   And in order to get the rest of the

             20    steady-state value, you'd have to continue that

             21    practice out for a number of years beyond that;

             22    correct?

             23           A.   Yes.

             24           Q.   Do you know how long that is to actually

             25    get to steady state with this model, with this run?
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              1           A.   I don't.

              2           Q.   I notice that there's a difference between

              3    2011, 2012, and 2013 for each of these.

              4                It appears, based upon the difference, that

              5    the same activities don't actually occur in each year;

              6    is that correct?

              7           A.   That's correct.

              8           Q.   Okay.  And so the assumptions that go into

              9    each of these, that the activity is going to occur

             10    permanently, is not really a correct assumption, is it?

             11           A.   Yeah, that's true.

             12           Q.   Did you make any attempt to determine for

             13    any of these given years what the effect would be now?

             14    Did you do any transient runs on -- on these

             15    activities?

             16           A.   No, we have not done any transient runs.

             17           Q.   So going forward, for instance for 2014,

             18    did you make any attempt to determine what the value

             19    would be for 2014?

             20           A.   No.  That would depend on what practices

             21    they actually carry out in 2014.

             22           Q.   And same thing for 2015 and beyond;

             23    correct?

             24           A.   Yes.  It will always depend on what

             25    practices they actually undertake.
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              1           Q.   So under this analysis that you're doing

              2    here, you're just looking back at what happened in

              3    previous years and making no attempt to predict what

              4    the effect will be in the future; correct?

              5           A.   That's correct.

              6           Q.   What would happen to the numbers that

              7    you've got here if the activities stopped or changed?

              8           A.   These numbers will change.

              9           Q.   Did you do -- rephrase this.

             10                I understand that you undertook some

             11    efforts to ensure that the activities that you are

             12    reflecting here in the calculations you're making here

             13    were not already assumptions in the curtailment run.

             14                Is that correct?

             15           A.   Yeah, that's correct.  So the curtailment

             16    run was -- the irrigated lands that were used in the

             17    curtailment run had the CREP acres that were dried up

             18    in 2008 added back in so that they aren't double

             19    counted.

             20           Q.   Okay.  So you made some effort, at least as

             21    you're saying with regard to CREP, to make sure that

             22    they're -- that those acres were not double counted in

             23    terms of credit?

             24           A.   Yes.

             25           Q.   Did you do anything like that with regard
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              1    to conversions?

              2           A.   Well, the conversions are still irrigated,

              3    they're just irrigated with surface water.  So they'll

              4    show up as irrigated lands.  And we have not altered

              5    the groundwater fraction, you know, to account for the

              6    conversions.  So the groundwater fractions are, you

              7    know, the same as they were before the conversions.

              8           Q.   Okay.  So do you have any concerns with the

              9    conversions, that there's any kind of double counting

             10    being done there?

             11           A.   No, I don't have any concerns with that.

             12           Q.   With regard to the recharge that's

             13    reflected here -- and the only recharge that I notice

             14    here is for Southwest Irrigation District.  With regard

             15    to that recharge, is there any -- is there any

             16    modification that needs to be done in order to make

             17    sure that that recharge isn't already reflected in the

             18    model -- or in the curtailment run?

             19           A.   No, I don't think that would be reflected

             20    in the curtailment run at all.

             21           Q.   Okay.  This is -- this is newer than the

             22    curtailment run, is that the reason for that, or was

             23    done newer?

             24           A.   Well, it's -- I mean it's surface water

             25    recharge.  And the curtailment run is just done in
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              1    superposition mode and only looks at groundwater

              2    pumping on irrigated lands.  And this -- you know,

              3    recharge doesn't come into play with that.

              4           Q.   So there's no adjustments that you think

              5    you would need to make on recharge similar to what you

              6    did with CREP?

              7           A.   No.

              8           Q.   I notice on here that you did not include

              9    any recharge acres for IGWA.

             10                What was the reason for not including any

             11    recharge acres -- or any recharge benefit for IGWA?

             12           A.   To my knowledge, there wasn't any

             13    non-Board-sponsored recharge carried out by IGWA, to my

             14    knowledge, during these three years.  And consistent

             15    with what we've done in past calls, we didn't analyze

             16    Board-sponsored recharge for this.

             17           Q.   Okay.  Mr. Budge also mentioned the Sandy

             18    Ponds.

             19                Did you -- why did you not include in this

             20    any recharge related to the Sandy Ponds?  Did you have

             21    a reason for that?

             22           A.   To my knowledge, that was not something

             23    that was specifically requested in a mitigation plan

             24    previously.  And to my knowledge, I don't have the data

             25    to, you know, calculate the volume that we would input
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              1    into the model.

              2           Q.   And to your knowledge, in order to do that

              3    you would -- I understand you to have testified that

              4    you would need to know reliably the amount of water

              5    that went into the Sandy Ponds; correct?

              6           A.   Yes, and also any outflows from the ponds.

              7           Q.   And you'd need accurate numbers for both of

              8    those values in order to make that calculation?

              9           A.   Yes.

             10           Q.   Mr. Budge showed you Exhibit 1000, which

             11    was the mitigation plan.  And we've been -- and you can

             12    look at that, but we've been looking at items what I

             13    guess are 1A through C in IGWA's mitigation plan.  And

             14    those include the dry-ups, the conversions, and

             15    recharge.

             16                Have you been asked to or have you done any

             17    analysis with regard to any of the other aspects of

             18    IGWA's mitigation plan?

             19           A.   I'm sorry.  Aspects other than -- can you

             20    say that again?

             21           Q.   Other than the items that are listed in 1A

             22    through C.  In other words, have you done any

             23    calculations or been asked to do any calculations with

             24    regard to the Sandy Pipeline?

             25           A.   No.
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              1           Q.   Or any of the other items numbered 2

              2    through 9 in their mitigation plan?

              3           A.   No.  We haven't done any analyses.

              4           MR. MAY:  That's all that I've got.  Thanks.

              5           THE HEARING OFFICER:  Mr. Lemmon, do you have

              6    questions of Ms. Sukow?

              7           MR. LEMMON:  I don't.

              8           THE HEARING OFFICER:  Okay.

              9           MR. TJ BUDGE:  No further questions.  Thank you.

             10           THE HEARING OFFICER:  Mr. Budge?

             11                Thank you, Jennifer.

             12           THE WITNESS:  Thank you.

             13           THE HEARING OFFICER:  Next witness?

             14           MR. RANDY BUDGE:  We'd call Frank Erwin to be

             15    sworn.

             16           THE HEARING OFFICER:  Mr. Erwin, raise your

             17    right hand, please.

             18

             19                     FRANK CLARENCE ERWIN,

             20    having been called as a witness by IGWA and duly sworn

             21    to tell the truth relating to said cause, testified as

             22    follows:

             23

             24           THE HEARING OFFICER:  Thank you.  Please be

             25    seated.
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              1                      DIRECT EXAMINATION

              2    BY MR. RANDY BUDGE:

              3           Q.   Good morning, Mr. Erwin.

              4           A.   Good morning.

              5           Q.   Would you give us your full name and

              6    address for the record, please.

              7           A.   Frank Clarence Erwin.  My address is

              8    711 East Avenue North, Hagerman, Idaho.

              9           Q.   Mr. Erwin, are you currently serving as the

             10    watermaster for the Billingsley Creek area?

             11           A.   Yes, sir.

             12           Q.   And how long have you served in that

             13    capacity?

             14           A.   I wasn't quite prepared for that question.

             15    I'll have to think back.  Almost 20 years.

             16           Q.   Can you generally describe what your

             17    responsibilities include with respect to administering

             18    water rights on Billingsley Creek and the tributaries.

             19           A.   My responsibility includes the measurement

             20    and reporting, the diversions on Billingsley Creek and

             21    from tributaries to Billingsley Creek, and in general

             22    the administration of the water rights by priority.

             23           Q.   And does that administration include the

             24    water rights that arise in what's known as the

             25    Martin-Curren Tunnel?
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              1           A.   Yes, it does.

              2           Q.   And does it also include the water rights

              3    delivered through what's commonly known as the Curren

              4    Ditch?

              5           A.   Yes, it does.

              6           Q.   And are you acquainted with the various

              7    priority dates of all of the water rights on those --

              8    Billingsley Creek and its tributaries?

              9           A.   I have to explain, I don't have them all

             10    memorized, but I'm fairly well acquainted with them,

             11    yes.

             12           Q.   And is it true that the measurement records

             13    that you compile yourself are reported on an annual

             14    basis to the Department?

             15           A.   The measurement records?

             16           Q.   The measurement records that you take for

             17    water deliveries.

             18           A.   Yes, they are reported.

             19           Q.   Would it be true that there are many water

             20    rights, irrigation water rights, downstream on

             21    Billingsley Creek that would be senior in priority to

             22    the irrigation rights in the Curren Tunnel?

             23           A.   Yes, sir.

             24           Q.   Is it also true that at no time have any of

             25    the senior water rights downstream in Billingsley Creek
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              1    actually curtailed and shut off any irrigation rights

              2    in the Curren Tunnel?

              3           A.   I'm going to ask you to ask me that again.

              4           Q.   Okay.  Has there ever been a time that the

              5    senior irrigation rights on Billingsley Creek have made

              6    a call and told you, as watermaster, Mr. Erwin, to go

              7    up and shut down the irrigation rights in the Curren

              8    Tunnel?

              9           A.   No, there hasn't.

             10           Q.   And is that because the irrigators

             11    downstream choose to allocate whatever supplies are

             12    available among themselves?

             13           A.   At this point in time they're able to

             14    manage their irrigation needs with what supplies are

             15    available.  And that, of course, includes the fact

             16    that -- that very little, if any, irrigation water is

             17    diverted from the Curren Tunnel at this point in time.

             18           Q.   Let's assume hypothetically that at some

             19    point in the future that were to change and those

             20    senior rights would make a call on the junior rights in

             21    the Curren Tunnel.

             22                Follow me on that?

             23           A.   Uh-huh.

             24           Q.   If that occurred, as long as there's

             25    15 second-feet of water delivered to the Curren Ditch,
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              1    would there be no priority curtailment at the tunnel,

              2    based on the priority rights as you know them?

              3           A.   I would have to check the record.  There

              4    may be some downstream senior rights on Billingsley

              5    Creek that would be in a position to demand that water.

              6           Q.   But generally during the course of your

              7    actual experience on the ground, as long as there's

              8    15 second-feet in the Curren Ditch, there would be no

              9    reason to curtail the irrigation rights in the Curren

             10    Tunnel; would that be correct?

             11           A.   At this point in time, yes.

             12           Q.   I want to ask you a few questions about the

             13    Sandy Pipe.

             14                I assume you're familiar with that?

             15           A.   Yes, sir.

             16           Q.   And you were watermaster at the time that

             17    pipe was constructed?

             18           A.   Yes, sir.

             19           Q.   And do you observe the operations of the

             20    pipeline in any sense?

             21           A.   No, I don't.

             22           Q.   You're not responsible for the delivery of

             23    water through the pipeline?

             24           A.   No, sir.

             25           Q.   Is my understanding correct that the Sandy
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              1    Pipeline discharges water into the Curren Ditch?

              2           A.   It can.

              3           Q.   And did you observe that to happen at a

              4    time that there's water flowing through the pipeline

              5    that ends up in the Curren Ditch during the irrigation

              6    season?

              7           A.   I have observed it.  At one particular time

              8    I can recall when the water for the Curren Ditch was

              9    provided for the entire season, irrigation season, for

             10    the full year.  And I believe it was in around 2005,

             11    maybe 2006.

             12                Other than that, I have not observed it.

             13    Either there wasn't any running in when I was there or

             14    there may have some ran into the Curren Ditch, but I

             15    was not there to observe it.

             16           Q.   And is that discharge of the Sandy Pipeline

             17    into the Curren Ditch downstream from your measuring

             18    device that you utilize on the Curren Ditch?

             19           A.   Yes, it is.

             20           Q.   And so if one were to look at the reports

             21    of the amount of water flowing in the Curren Ditch, it

             22    would not reflect anything that might be added by the

             23    Sandy Pipeline downstream?

             24           A.   That's correct.

             25           Q.   Do you have available there Exhibit 1027?
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              1    It should be in that first white book.  You know, I

              2    apologize, 1026, I believe, is the Curren Ditch

              3    measurements.

              4                Do you have that in front of you,

              5    Mr. Erwin?

              6           A.   Yes, sir.

              7           Q.   And down in the bottom right corner, I

              8    think you'll see that that was Exhibit 3 in the

              9    deposition that you gave on March 4th, 2014.

             10           A.   Yes, sir.

             11           Q.   So do you recognize that?

             12           A.   Yes, I do.

             13           Q.   And that appears to be a compilation of

             14    measurements on the Curren Ditch covering a period 1995

             15    through 2013?

             16           A.   Yes, sir.

             17           Q.   And it reflects four different days that

             18    those are measured?

             19           A.   Yes.

             20           Q.   Do you measure on only those four days, or

             21    is this some type of a summary or compilation?

             22           A.   This chart is a summary or a compilation.

             23    The actual measurements are recorded on a weekly basis

             24    and reported to me as the watermaster by the lateral

             25    manager.  At this point in time that individual is Bill
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              1    McCarthy.  He's employed by the Buckeye Farms.

              2                I do check that measurement occasionally,

              3    and just to make sure that the individual responsible

              4    for giving me those measurements are reading it

              5    accurately and knows how to convert it in the

              6    conversion chart.

              7           Q.   Do you know why out of the weekly

              8    measurements that you take on the Curren Ditch that

              9    those four dates were selected?

             10           A.   Those were selected because of a

             11    condensation.  The complete reports were reviewed by me

             12    prior to the deposition.  And to condense it into a

             13    manageable form, I just chose the first month, the

             14    15th, the fourth month, the 15th, those particular days

             15    were just chosen because of a random selection.  No

             16    particular reason, just a random selection to condense

             17    the chart.

             18           Q.   Okay.  Mr. Erwin, are the flow records

             19    shown on those particular dates in each year an actual

             20    measurement that would have been taken on that

             21    particular day, not a weekly or monthly average?

             22           A.   They may have been an accurate measurement,

             23    depending on what day they were actually taken.  The

             24    odds are they were probably an interpolated measurement

             25    in that week prior to and following that measurement.
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              1    In other words, if the 15th fell on a Wednesday and the

              2    lateral manager takes the readings every Monday

              3    morning, then it would have not been the exact

              4    measurement, no.  It would have been an interpolated

              5    measurement.

              6           Q.   By that do you mean it would have been an

              7    actual measurement closest to the date that's reflected

              8    here?

              9           A.   Probably, yes, uh-huh.

             10           Q.   But as far as you know, with that

             11    qualification the measurement records shown on each

             12    year and date are an accurate summary or reflection of

             13    the actual measurements that are contained in your

             14    records as watermaster?

             15           A.   Yes, sir.

             16           MR. RANDY BUDGE:  We'd offer Exhibit 1026.

             17           MR. HAEMMERLE:  I believe it's already in,

             18    Counsel.

             19           MR. RANDY BUDGE:  Pardon?

             20           MS. BRODY:  It's in as 2003.

             21           MR. RANDY BUDGE:  Thank you.

             22                So no objection to having it offered both

             23    as our exhibit and yours?

             24           MR. HAEMMERLE:  No objection.

             25           THE HEARING OFFICER:  Mr. Lemmon, any objection?
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              1           MR. LEMMON:  No.

              2           THE HEARING OFFICER:  Okay.  The document that's

              3    marked as Exhibit 1026 is received into evidence.

              4                (Exhibit 1026 received.)

              5           Q.   (BY MR. RANDY BUDGE):  Mr. Erwin, so

              6    looking at Exhibit 1026, if there were water flowing

              7    through the Sandy Pipeline into the Curren Ditch, they

              8    would not be reflected on this particular exhibit that

              9    you've prepared?

             10           A.   That's right.  That's correct.

             11           Q.   And is my understanding correct that there

             12    are no measurements taken by you of the water that

             13    discharges from either into or out of the Sandy

             14    Pipeline?

             15           A.   That's right.

             16           Q.   Let's assume hypothetically there was a

             17    shortage in the 15 second-feet of water that you need

             18    to deliver through the Curren Ditch, would it be

             19    possible to supplement that shortfall by replacement

             20    water via the Sandy Pipeline?

             21           A.   If the water was available, yes.

             22           Q.   And I think you testified earlier that's

             23    never been necessary up until now because those prior

             24    rights downstream have never asked you to shut off or

             25    call out the junior irrigation rights in the tunnel, up
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              1    to now?

              2           A.   Up to this point, yes.

              3           Q.   Do you know how long the Sandy Pipeline has

              4    been used to supply irrigation water rights?

              5           A.   No, I don't.

              6           Q.   Are you aware that the Sandy Pipeline does

              7    in fact supply irrigation water to Butch Morris?

              8           A.   Yes, I am.

              9           Q.   Is there anyone else along the pipeline

             10    that receive irrigation rights other than Mr. Morris?

             11           A.   I believe the Musser property, possibly

             12    Shady Grove is the same name.  I'm not sure exactly

             13    what name it's under.  Either Musser or Shady Grove.

             14    And a gentleman by the name of Walt Candy, I believe,

             15    also gets irrigation water from the Sandy Pipeline.

             16           Q.   And do you know whether Mr. Morris operates

             17    also the Candy and the Musser property for irrigation

             18    purposes?

             19           A.   I believe he does, yes.

             20           Q.   In your opinion, has the use of the Sandy

             21    Pipeline to supply these irrigation rights provided a

             22    benefit to Rangen over the years?

             23           A.   I'm not sure I can answer that.

             24           Q.   Let me rephrase that question.  Probably a

             25    poor one.  I apologize.
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              1                Assuming that the -- assuming that these

              2    irrigation rights that you've described of Mr. Morris

              3    and Candy and Musser were not being supplied by the

              4    Sandy Pipeline, would they have the right to have them

              5    delivered out of the Curren Tunnel?

              6           MR. HAEMMERLE:  Object to foundation to the

              7    extent that the Mussers or Candys have any rights out

              8    of the Sandy Ponds or Pipeline or otherwise.  Calls for

              9    a legal conclusion as well.

             10           THE HEARING OFFICER:  Well, Mr. Erwin is

             11    familiar with the deliveries of water on Billingsley

             12    Creek and the springs therefrom.  I'll allow him to

             13    answer the question if he knows the answer.  Overruled.

             14           THE WITNESS:  Would you please ask the question

             15    again?

             16           Q.   (BY MR. RANDY BUDGE):  You bet.  As I

             17    understand it, there are some irrigation rights of

             18    Morris and Musser and Candy that would have a right to

             19    take out of the Curren Tunnel.

             20                Is that your understanding?

             21           A.   Yes.

             22           MR. HAEMMERLE:  I'm going to object that there's

             23    no facts in the record showing that the Mussers or

             24    Candys have any rights out of the Sandy Ponds.

             25           MR. RANDY BUDGE:  I didn't say the Sandy Ponds.
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              1    I said out of the Curren Tunnel.

              2           MR. HAEMMERLE:  All right.  Withdraw my

              3    objection.

              4           THE HEARING OFFICER:  Okay.

              5           Q.   (BY MR. RANDY BUDGE):  Do you want me to

              6    rephrase that?  You're familiar that there are

              7    irrigation rights in the Curren Tunnel, known as the

              8    Morris the Musser and the Candy rights?

              9           A.   Yes, I am.

             10           Q.   And is it true that those rights have

             11    priority over the rights of Rangen in the Curren

             12    Tunnel?

             13           A.   Yes, they do.

             14           Q.   And if those rights were not being supplied

             15    via the Sandy Pipeline, would they have a right to

             16    divert the water from the Curren Tunnel?

             17           A.   Only while they're in priority.

             18           Q.   And that would be taking water away from

             19    the junior rights of Rangen if they were diverted?

             20           A.   That would be taking water away from the

             21    senior rights in the Curren Ditch.

             22           Q.   And would also be taking rights away from

             23    Rangen; correct?

             24           A.   If they were diverting, yes.

             25           Q.   So to that extent has the Rangen fish
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              1    facility received water and benefit by reason of the

              2    delivery of irrigation rights through the Sandy Ponds?

              3           MR. HAEMMERLE:  Objection to the extent that

              4    there are any delivery or rights out of the Sandy Pond.

              5           MR. RANDY BUDGE:  You can have a standing

              6    objection.  We'll stipulate to that.

              7           MR. HAEMMERLE:  Okay.  Thank you.

              8           THE HEARING OFFICER:  Okay.  You may answer the

              9    question, Mr. Erwin.

             10           THE WITNESS:  I would say that Rangen would

             11    receive the water.  I can't pass judgment on the

             12    benefit part.

             13           Q.   (BY MR. RANDY BUDGE):  Okay.  To your

             14    knowledge, Mr. Erwin, has anyone ever objected to the

             15    delivery of wastewater through the Sandy Pipeline?

             16           A.   By -- I guess.

             17           Q.   I just meant has somebody come to you as

             18    watermaster and said there shouldn't be any wastewater

             19    delivered through the Sandy Pipeline, because they

             20    don't have a right or for any other reason?

             21           A.   Up to this point in time, no.

             22           Q.   To your knowledge, has the Curren Tunnel

             23    diversion ever been cleaned or maintained by anyone,

             24    that you're familiar with?

             25           A.   In years past I -- I, as a contractor prior
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              1    to my stint as watermaster, I did perform some

              2    maintenance up there for the previous owner of Howard

              3    Morris' property, a gentleman by the name of Gary

              4    Montgomery.

              5                And at that particular point in time we did

              6    do some cleaning and maintenance within the pipeline

              7    that was installed at the time that the Rangen

              8    facility, I believe, was built.

              9           Q.   And approximately when was that work done?

             10    You said it was before your time as watermaster.

             11           A.   The best I can remember, it would have been

             12    done in the mid-'70s.

             13           Q.   And do you have any knowledge concerning

             14    exactly what work was done?

             15           A.   At the point in time Mr. Montgomery hired

             16    me to actually go up the -- the corrugated metal pipe

             17    that's installed in the tunnel and clean the rock and

             18    debris out of the tunnel that may or may not have been

             19    restricting the water coming out of the tunnel.

             20           Q.   So how long did that -- explain exactly

             21    what you did.

             22           A.   At that point in time I put on a pair of

             23    irrigation boots and waded up the tunnel and picked the

             24    rocks up and packed them out and tossed them over the

             25    side of the hill.
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              1           Q.   Did you do all the work yourself?

              2           A.   Yes, I did.

              3           Q.   And how long did that work take?

              4           A.   I'm going to say the better part of a nice,

              5    hot afternoon in July.  It was a refreshing job at that

              6    point in time.

              7           Q.   And how far back in the tunnel did you go?

              8           A.   Only to the end of the corrugated metal

              9    pipe that was installed.

             10           Q.   Would that be -- what? -- 40, 50 feet?

             11           A.   I think approximately 40 foot.

             12           Q.   And was there a white PVC pipe inside the

             13    corrugated pipe at that point in time?

             14           A.   Yes, there was.

             15           Q.   And did you do -- did it extend into the

             16    tunnel?

             17           A.   As far as I know, it extended on into the

             18    tunnel, yes.

             19           Q.   You didn't go in to see how far?

             20           A.   No, I didn't.

             21           Q.   Did you make any attempt to do any cleaning

             22    or restoration work beyond the end of the corrugated

             23    pipe?

             24           A.   No, I didn't.

             25           Q.   As a result of your work, were you able to
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              1    determine whether that increased the flow coming out of

              2    the corrugated pipe?

              3           A.   I think at that particular point in time it

              4    probably increased the flow coming out of the pipe and

              5    probably lessened the flow that was running around the

              6    pipe.

              7           Q.   Let's assume that a lack of maintenance was

              8    in fact obstructing flow into the pipe.  You say the

              9    water would then run around the pipe.

             10                Where would it end up?

             11           A.   In the particular time in -- at that

             12    particular time it would actually bypass the head box

             13    for the irrigation pipes.  And that's the reason he had

             14    me clean the actual corrugated metal pipe is what water

             15    he could keep in that pipe was delivered into the

             16    concrete irrigation box.

             17           Q.   Mr. Erwin, if that water ran around the

             18    pipe and wasn't collected, would it flow out of the

             19    talus slope area and be utilized or be diverted by

             20    Rangen?

             21           A.   It could have been, yes.

             22           Q.   And you said the work that you did back in

             23    the '70s was requested by one of the irrigation rights?

             24           A.   Yes.

             25           Q.   And was their interest in making sure the
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              1    water ended up in the irrigation pipeline and not in

              2    the downstream talus slope?

              3           A.   It -- their intent was for the water to be

              4    able to keep the box that filled the pipelines as full

              5    as they could to keep what water they could keep coming

              6    to their farm.

              7           Q.   And absent the cleaning, they might not

              8    have that extra water at the box?

              9           A.   Yes, sir.

             10           Q.   After this one event you described that

             11    occurred in 1970, do you know of any cleaning that's

             12    ever occurred in the Curren Tunnel after that time?

             13           A.   I don't know.

             14           Q.   So you wouldn't -- have you been back in

             15    the tunnel since 1970 to see what the condition is?

             16           A.   No, I haven't.

             17           Q.   Are you familiar with other tunnels in the

             18    area that have been dug into the aquifer in order to

             19    provide a supply of water?

             20           MR. HAEMMERLE:  Object to the form of the

             21    question to the form of being dug into the aquifer.  I

             22    don't think there's any evidence that that's true in

             23    this case.

             24           MR. RANDY BUDGE:  I think the witness can answer

             25    that.  I just asked if he was aware of it.
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              1           THE HEARING OFFICER:  Overruled.

              2                Go ahead, Mr. Erwin.

              3           THE WITNESS:  Please ask me again.

              4           Q.   (BY MR. RANDY BUDGE):  Yeah.  You're

              5    familiar with the Curren Tunnel.

              6                Are you familiar with other tunnels in the

              7    vicinity that are used to supply water?

              8           A.   I'm familiar of their location.  I'm not

              9    real familiar; in other words, I haven't been into very

             10    many of them.

             11           Q.   Okay.  Are you aware of cleaning that has

             12    gone on on other tunnels in the vicinity?

             13           A.   I'm -- I'll put it this way:  I'm pretty

             14    sure -- and I don't remember how long ago, but I'm

             15    pretty sure that there was some work done on the

             16    Hoagland Tunnel to remove debris and to possibly

             17    improve the flow at the mouth of the tunnel.

             18                Just this last winter I performed a large

             19    amount of maintenance on the Florence Livestock Spring

             20    Tunnel, and have a little more to do there to finish

             21    the project.

             22           Q.   So does that work on the Hoagland Tunnel

             23    you described and the work on the Florence Livestock

             24    Tunnel, you said last winter, meaning 2013 or 2014?

             25           A.   The winter of 2013 and '14, yes.
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              1           Q.   '13/'14.  Okay.

              2           A.   Yes.

              3           Q.   And did that work consist primarily of

              4    removing debris from the tunnel itself?

              5           A.   In the case of the Hoagland Tunnel, I can't

              6    answer for sure because I didn't perform the work.  In

              7    the case of the Florence Livestock Tunnel, the only

              8    debris that is being removed is at the actual mouth or

              9    outflow of the tunnel.  And it's from rock and debris

             10    that's fell into the ditch that carries the water away

             11    from the tunnel outside of the area of the tunnel.

             12           Q.   And what's the reason -- was it the water

             13    users themselves that did that work?

             14           A.   The Little Lateral Users Group

             15    Association -- and I'll put it this way, I own a water

             16    right in it -- hired me to do the work.

             17           Q.   And you actually did the work on that one?

             18           A.   Yes, I am, uh-huh.

             19           Q.   And did you observe what the effects of

             20    your cleaning work were on the flow of water from the

             21    tunnel?

             22           A.   I was not in a position to be able to

             23    measure the exact amounts.  But by cleaning the ditch

             24    leading away from the tunnel, it was obvious from the

             25    amount of water going over the spillway at the box that
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              1    we had increased the amount of water coming out the

              2    ditch that provides water to the irrigation box.  We

              3    did not, to my knowledge, increase the water coming out

              4    of the tunnel.  We were just able to gather it and get

              5    it into the box.

              6           Q.   Justin, could you pull up Exhibit 1029.

              7                Mr. Erwin, 1029 should be in that book.

              8                And the second page of that, Justin.  Maybe

              9    you can blow up the note.

             10                Mr. Erwin, in your book on page 1029, the

             11    second page is a hydrograph, I believe.  And you were

             12    asked some questions about that in your deposition.

             13                Do you remember?

             14           A.   Yes, sir.

             15           Q.   And what's been blown up on the screen is a

             16    note that's there that talks about some of the data

             17    being graded as poor due to equipment problems.

             18                And if I recall correctly, in your

             19    deposition you didn't really know anything about what

             20    those problems were?

             21           A.   No, I don't.

             22           Q.   And did you receive any information from

             23    the Department later about what some of those problems

             24    were that were being referred to by the author of that

             25    note?
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              1           A.   I have not, no.

              2           Q.   Okay.

              3           A.   I received that particular note, and that's

              4    all.

              5           MR. RANDY BUDGE:  Okay.  We would ask for the --

              6    let me check.  Has 1045 been admitted?  I show that was

              7    one that was admitted.  Okay.

              8           MR. TJ BUDGE:  This one is 2045A.

              9           MR. RANDY BUDGE:  Or excuse me, 2045A.  We would

             10    offer 2045A.  And that was the letter that was provided

             11    by the Department in response to the questions during

             12    Mr. Erwin's deposition.  The parties had asked for an

             13    explanation from the author.  And this e-mail was sent

             14    to the parties' counsel in lieu of calling Michelle

             15    Richmand.  We'd simply offer Exhibit 2045A, being a

             16    Department record.

             17           MR. HAEMMERLE:  No objection.

             18           THE HEARING OFFICER:  Okay.  The document marked

             19    as Exhibit 2045A is received into evidence.

             20           MR. MAY:  Director, I'm just wondering if --

             21           THE HEARING OFFICER:  Oh, sorry.  Mr. Lemmon?

             22           MR. LEMMON:  That's fine.

             23           THE HEARING OFFICER:  Thank you for the

             24    reminder.

             25                (Exhibit 2045A received.)
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              1           Q.   (BY MR. RANDY BUDGE):  Mr. Erwin, just one

              2    other question.

              3                Do you know of any changes that have

              4    occurred recently to address any issues pertaining to

              5    the measuring device in the Curren Tunnel?

              6           A.   I'm not aware of any, no.

              7           MR. RANDY BUDGE:  Okay.  Thank you very much.

              8    That's all the questions I have.  Appreciate you

              9    coming.

             10           THE HEARING OFFICER:  Do you plan to

             11    cross-examine Mr. Erwin, then, Mr. Haemmerle?

             12           MR. HAEMMERLE:  Yes.  Thank you.

             13           THE HEARING OFFICER:  Okay.  Just looking for a

             14    logical place to break, but maybe we can finish.

             15           MR. HAEMMERLE:  I don't think I'm going to take

             16    too long.  Director, if you need to break --

             17           THE HEARING OFFICER:  No, I'm fine.

             18

             19                       CROSS-EXAMINATION

             20    BY MR. HAEMMERLE:

             21           Q.   Good morning, Mr. Erwin.

             22           A.   Good morning.

             23           Q.   I don't think I have a lot of questions to

             24    ask you.  I just want to kind of clean up and make sure

             25    everyone understands exactly what you do.
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              1                Mr. Erwin, what is your job title?

              2           A.   I'm the watermaster for Water District 36A.

              3           Q.   And in relation to that job, you keep

              4    something called proof reports; correct?

              5           A.   Yes, I do.

              6           Q.   Justin, if you could pull up the first page

              7    of Exhibit 209.

              8                Hang on, Mr. Erwin.

              9                Mr. Erwin, you have a binder with you

             10    today; correct?

             11           A.   Yes, I do.

             12           Q.   You have two binders with you today?

             13           A.   Yes.  I'm sorry.  I forgot to bring them up

             14    to the table.

             15           Q.   I don't think you necessarily --

             16           A.   Okay.

             17           Q.   Well, Mr. Erwin, with regard to the

             18    Martin-Curren Tunnel rights and the Curren Ditch

             19    rights, you have two binders; correct?

             20           A.   Yes.

             21           Q.   Exhibit 209 is the binder that's relevant

             22    to the Martin-Curren Tunnel rights under "Miscellaneous

             23    36A rights"; correct?

             24           A.   Yes.

             25           Q.   Okay.  So the documents relative to the
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              1    Martin-Curren Tunnel in Exhibit 209 are contained under

              2    the tab "Miscellaneous 36A rights"?

              3           A.   Yes, they are.

              4           Q.   Okay.  Pull up the first page of

              5    Exhibit 210.

              6                Mr. Erwin, up on the screen there is the

              7    first page of a binder labeled Exhibit 210.

              8                That contains the Curren Ditch rights;

              9    correct?

             10           A.   Yes, it does.

             11           Q.   And we know that because it says so on the

             12    first page; correct?

             13           A.   Yes.

             14           MR. HAEMMERLE:  Garrick, my records show that

             15    both 209 and 210 have been admitted.

             16           MR. BAXTER:  Yes.

             17           MR. RANDY BUDGE:  Correct.

             18           Q.   (BY MR. HAEMMERLE):  Now, you are very well

             19    aware of the Rangen research facility and the Sandy

             20    Ponds and the Curren Ditch; correct, Mr. Erwin?

             21           A.   Yes.

             22           Q.   Could you pull up 2074.

             23                Mr. Erwin, do you recognize Exhibit 2074?

             24           A.   Yes.

             25           Q.   And did you create Exhibit 2074?
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              1           A.   Yes, I did.

              2           Q.   And what is -- what do you use 2074 for?

              3           A.   It's a map of the entire Water District 36A

              4    with a red line on all the distribution systems that

              5    are involved in the administration of the water in

              6    District 36A.

              7           Q.   Okay.  The portion that Justin just pulled

              8    up kind of gives you the lay of the land of where the

              9    Sandy Ponds are located, the Sandy Pipeline, and the

             10    Rangen research facility; correct?

             11           A.   Yes, it is.

             12           Q.   The Sandy Pipeline, the red line from the

             13    ponds in the lower left-hand corner enter into what

             14    appears to be a ditch; correct?

             15           A.   Yes, it does.

             16           Q.   Is that ditch in fact the Curren Ditch?

             17           A.   Yes, it is.

             18           Q.   A restatement of the obvious, of course:

             19    The Sandy Pipeline does not convey any direct water to

             20    the Rangen facility; correct?

             21           A.   That's correct.

             22           Q.   Okay.  And it would be downstream from the

             23    Rangen research facility; correct?

             24           A.   Yes, it would.

             25           Q.   Where do you measure -- I think in your
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              1    deposition you mentioned the Curren Ditch weir.

              2                Is that located in close proximity to where

              3    the pipeline enters into the Curren Ditch?

              4           A.   It's -- the Curren Ditch weir --

              5    measurement weir is located just upstream of the

              6    outflow of the Sandy Pipeline.

              7           Q.   Okay.  I know we don't have a good scale,

              8    but about how far upstream from the pipeline is that?

              9           A.   I'm going to say approximately 25 feet.

             10           Q.   Okay.

             11           A.   Maybe 30 feet.

             12           Q.   Now, I think Mr. Budge asked you some

             13    certain questions about whether or not you're aware of

             14    the Sandy Pipeline delivery of water rights from the

             15    Sandy Ponds.

             16                Are you aware of what water rights are

             17    associated with the Sandy Ponds?

             18           A.   No, I'm not.

             19           Q.   Okay.  And in fact, at some point in time

             20    you were asked not to administer the Sandy Ponds area;

             21    correct?

             22           A.   That's correct.

             23           Q.   So following your orders, you have not done

             24    that?

             25           A.   That's correct.
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              1           Q.   All right.  So as you sit here, you can't

              2    testify who in fact owns any of the water rights out of

              3    the Sandy Ponds?

              4           A.   No, sir.

              5           Q.   Mr. Erwin, you're well aware of the

              6    priority dates out of the Martin-Curren Tunnel and the

              7    Curren Ditch; correct?

              8           A.   Yes, sir.

              9           Q.   I think you testified that the earliest

             10    Morris right out of the Martin-Curren Tunnel has a

             11    priority date of October 9th, 1884?

             12           A.   Yes, sir.

             13           Q.   There are approximately five water rights

             14    down the Curren Ditch that have senior priority dates;

             15    correct?

             16           A.   Yes, there is.

             17           Q.   Can we pull up Exhibit 210 -- 2010.  I

             18    apologize.  Pull up 2070.

             19                Mr. Erwin, at the deposition I think we had

             20    you pull out the various senior water rights in the

             21    Curren Ditch to the Morris right.

             22                Do you recall your testimony?

             23           A.   Yes.

             24           Q.   And I believe Exhibit 2070 --

             25                Let's go to the 13th page of that.
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              1                Mr. Erwin, I think you walked us all

              2    through the various senior rights to the Morris right.

              3    And I believe that there were five of those rights,

              4    beginning with water right 36-16831 through -35;

              5    correct?

              6           A.   Yes.

              7           Q.   And those water rights total 15 cfs?

              8           A.   I believe they do, sir.

              9           Q.   Okay.  And to be sure, there's a lot of

             10    water rights in the Billingsley Creek that are even

             11    senior to these five rights; correct?

             12           A.   Yes, there is.

             13           Q.   At least probably half of the rights in

             14    Billingsley Creek are senior to these rights; correct?

             15    Close to --

             16           A.   I -- I don't know off the top of my head,

             17    but there are several water rights senior.

             18           Q.   A lot.  Okay.  Now, you testified that when

             19    the Curren Ditch weir flows less than 15 cfs, the

             20    Martin-Curren Tunnel rights are out of priority;

             21    correct?

             22           A.   Yes, they are.

             23           Q.   That's every single irrigation right out of

             24    the Martin-Curren Tunnel; correct?

             25           A.   Yes, sir.
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              1           Q.   That's every single irrigation right owned

              2    by Mr. Morris; correct?

              3           A.   Yes.

              4           Q.   However, that would not include Rangen's

              5    nonconsumptive use rights; correct?

              6           A.   That's right.

              7           Q.   Okay.  Because they're nonconsumptive?

              8           A.   Yes, sir.

              9           Q.   Now, Mr. Budge went over -- you prepared a

             10    summary, kind of a snapshot of time over four

             11    particular dates that show the measurements over the

             12    Curren Ditch weir; correct?

             13           A.   Yes, sir.

             14           Q.   There are a lot of backup documents for

             15    that?

             16           A.   Yes, there is.

             17           Q.   Let's pull up Exhibit 2005.

             18                Frank, I'm showing you what's been marked

             19    as Exhibit 2005.

             20                Do you recognize this document?

             21           A.   Yes, I do.

             22           Q.   And tell me what this document is.

             23           A.   That would be the annual summary for the

             24    reporting on the measurements on the Curren Ditch.

             25           Q.   And those are -- it looks to me like those
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              1    are kept on a daily basis.

              2           A.   We actually get those readings on a weekly

              3    basis.

              4           Q.   Weekly.

              5           A.   And then as they are entered, from one week

              6    to the next week the computer interpolates them for a

              7    daily measurement.  But we don't take them every day.

              8    We take them once a week.

              9           Q.   Okay.  And the once-a-week measurements are

             10    compiled in Exhibit 2005 right there?

             11           A.   That's -- yes.

             12           Q.   Okay.  And then let's go to --

             13                My records show 2005 has been admitted.

             14    Let's go to 2004.

             15                Frank, do you recognize Exhibit 2004?

             16           A.   Yes, I do.

             17           Q.   And that's one of the records you keep?

             18           A.   That -- that data was compiled from the

             19    previous exhibit.  And it's a chart to condense it so

             20    that it's more usable, I guess, or...

             21           Q.   I understand.  And that's one of the

             22    documents you keep; correct?

             23           A.   Yes.  It -- I don't necessarily keep it.  I

             24    generated it for my own information for this purpose.

             25           Q.   Okay.  And the purpose was to describe
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              1    flows over the Curren Ditch weir; correct?

              2           A.   Yes.

              3           Q.   Okay.  My records show that 2004 has been

              4    admitted.  Let's move on to 2003.

              5                Frank, what you have before you is

              6    Exhibit 2003.

              7                And that's the document that Mr. Budge went

              8    over with you?

              9           A.   Yes.

             10           Q.   And that reflects that at least out of, by

             11    my count, 12 of the last 14 years in July the flows

             12    over the weir have been less than 15 cfs; correct?

             13           A.   Yes, they have.

             14           Q.   And Mr. Budge asked you whether or not you

             15    had to formally curtail the Martin-Curren Tunnel

             16    rights.

             17                Do you recall Mr. Budge's question?

             18           A.   Yes, I do.

             19           Q.   And I think your answer, if I was reading

             20    you correctly, was that you didn't have to formally

             21    curtail the Martin-Curren Tunnel rights because there

             22    wasn't any flows coming out of the Martin-Curren

             23    Tunnel; correct?

             24           A.   Yes.

             25           MR. RANDY BUDGE:  Object to the question.
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              1    Mischaracterizes his testimony.

              2           THE HEARING OFFICER:  Well, sustained.  I don't

              3    recall that testimony, Mr. Haemmerle.  If you can --

              4           MR. HAEMMERLE:  I'll restate.  It's simple.

              5           THE HEARING OFFICER:  Thank you.

              6           Q.   (BY MR. HAEMMERLE):  When the flows were

              7    less than 15 cfs, did you have to formally curtail the

              8    Martin-Curren Tunnel rights?

              9           A.   No, I didn't.

             10           Q.   And why is that?

             11           A.   There -- at the particular point in time,

             12    they weren't being diverted.

             13           Q.   All right.  And to be sure, a lot of times

             14    the flows out of the Martin-Curren Tunnel, as you

             15    understand it, are minimal?

             16           A.   Yes, they are.

             17           Q.   I believe the tunnel measurements prepared

             18    by the Department of Water Resources show, for example,

             19    in 2013 that the flows out of the Martin-Curren Tunnel

             20    were just over 1 cfs from May through August; correct?

             21           A.   I believe they were, yes.

             22           Q.   Okay.  So there was not much to curtail

             23    there, is there?

             24           A.   No, sir.

             25           Q.   I think during your deposition or during
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              1    Mr. Budge's testimony you talked about whether or not

              2    other downstream ditch users had filed water calls.

              3                And I think your testimony was they had

              4    been getting along; correct?

              5           A.   That's correct.

              6           Q.   And you're always part of those

              7    conversations with the senior users, I take it?

              8           A.   Yes.

              9           Q.   In particular, the 15 -- or the five users

             10    that you testified to?

             11           A.   Yes.

             12           Q.   Is it fair to say that their ability to

             13    work it out with these diminishing flows becomes harder

             14    and harder every single year?

             15           A.   Yes, it does.

             16           Q.   Do you expect in future years that they'll

             17    be able to work out those problems getting the

             18    continuing declining flows?

             19           MR. RANDY BUDGE:  Objection.  Calls for

             20    speculation.

             21           THE HEARING OFFICER:  He is the watermaster and

             22    has significant experience.  Overruled.

             23           Q.   (BY MR. HAEMMERLE):  You can answer the

             24    question, Frank, if you know.

             25           A.   I believe in the future there will be more
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              1    priority cuts on Billingsley Creek.

              2           Q.   Which would then necessitate some action

              3    amongst the particular five water users we discussed;

              4    correct?

              5           A.   Very likely, yes.

              6           Q.   Okay.  So you anticipate that there will be

              7    a water call in Billingsley Creek; correct?

              8           A.   Yes, I do.

              9           Q.   And that water call would naturally impact

             10    the five senior users making up the 15 cfs; correct?

             11           A.   I think it would.

             12           Q.   Now, Mr. Erwin, you're aware of a water

             13    right application that IGWA filed for the so-called

             14    Rangen talus slope.

             15                Do you recall that?

             16           A.   I'm familiar with it a little.

             17           Q.   And in fact, you filed a protest to that

             18    water right; correct?

             19           A.   Yes, I -- I didn't file a protest to it.  I

             20    made a comment to it as a watermaster.

             21           Q.   Okay.  And you understand that that will be

             22    done in a whole separate forum other than this one here

             23    today; correct?

             24           A.   Yes.

             25           MR. HAEMMERLE:  Thank you, Mr. Erwin.
                                                                 353


              1    Appreciate it.

              2           THE HEARING OFFICER:  Mr. Lemmon, questions for

              3    Mr. Erwin?

              4           MR. LEMMON:  No questions.

              5           THE HEARING OFFICER:  Your chance to grill the

              6    watermaster, and you're passing it up.

              7                Mr. Budge, redirect?

              8           MR. RANDY BUDGE:  Thank you.

              9

             10                     REDIRECT EXAMINATION

             11    BY MR. RANDY BUDGE:

             12           Q.   Mr. Erwin, you answered a question about

             13    the Sandy Pond administration, and you said you were

             14    ordered not to administer it.  So my understanding is

             15    that's just not part of the area that you're supposed

             16    to administer water.

             17           A.   I would phrase it this way:  The lands

             18    being irrigated by the Sandy Ponds are within the Water

             19    District of 36A.

             20           Q.   Okay.

             21           A.   At the particular point in time that the

             22    ponds and the pipeline was built, the Director of the

             23    Department of Water Resources at that point in time

             24    gave me no authority or instruction to monitor any of

             25    the water going into or out of the Sandy Ponds.
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              1           Q.   Who was -- that's all I wanted to find out,

              2    who that person was.

              3           A.   That was Mr. Karl Dreher.

              4           Q.   Dreher.  Okay.  And at that time he served

              5    as the Director of the Department, and would be your

              6    boss as such?

              7           A.   He was my boss, yes, sir.

              8           Q.   Mr. Haemmerle asked you a question about

              9    the administration of the Martin-Curren Tunnel

             10    irrigation rights.  And you gave a response that you

             11    didn't have to curtail them due to a call downstream.

             12                Is that because those rights were being

             13    supplied by the Sandy Pond at the time?

             14           A.   I believe they were at that time, yes.

             15           Q.   And you also mentioned that you anticipate

             16    a water call, a priority administration at some point

             17    on Billingsley Creek.

             18                Would that be out two to three years, is

             19    your estimate?

             20           A.   It was suggested at the last annual Water

             21    District meeting that the watermaster prepare a short

             22    synopsis of how the water may or may not need to be

             23    administrated on the lower end of Billingsley Creek

             24    this coming year.

             25                And I did not perform that task due to the
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              1    fact that I think we can get by this year with what

              2    water is available.  I think next year at the annual

              3    meeting it will be a hot item for discussion.

              4           Q.   And I noted in your deposition you made a

              5    comment that you expected that in the next two to three

              6    years in the future?

              7           A.   Yes, I do.

              8           Q.   That would be your best estimate, in the

              9    next two to three years, not this irrigation season?

             10           A.   Yes, sir.

             11           Q.   You made some -- you provided some

             12    testimony regarding some senior rights on Billingsley

             13    Creek downstream.

             14                Where are they located, when you were

             15    referring to senior rights on Billingsley Creek?

             16           A.   I think the majority of them would be

             17    located at probably the four to five major diversions

             18    down near Highway 30.

             19           Q.   Are there other inflows to Billingsley

             20    Creek below the Curren Ditch that would supply some of

             21    those downstream senior rights?

             22           A.   Yes, there is.

             23           Q.   And are those from various tributary

             24    springs and streams?

             25           A.   Yes.  Yes, they are.
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              1           Q.   So it's possible that those downstream

              2    rights would be filled from sources other than -- that

              3    came into Billingsley Creek downstream from the Curren

              4    Ditch diversion?

              5           A.   It's very likely some of those other

              6    tributaries would be curtailed, yes, or the diversions

              7    from the tributaries would be curtailed.

              8           Q.   Of those prior irrigation rights downstream

              9    on Billingsley Creek, have they ever called for

             10    regulation against the Curren Ditch rights?

             11           A.   Not to this -- not to this point in time.

             12           Q.   And I think you testified previously they'd

             13    never called for regulation against the irrigation

             14    rights in the Curren Tunnel either?

             15           A.   No, they haven't.

             16           Q.   You're familiar with the cease-and-desist

             17    order that was issued by the Director that prevented

             18    Rangen from diverting any water other than the Curren

             19    Tunnel?

             20           A.   Yes, sir.

             21           Q.   And to your knowledge, has that been

             22    complied with by Rangen?

             23           A.   I think the order was stayed or rescinded.

             24    I'm not sure.  I was told not to curtail it at that

             25    point in time.
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              1           Q.   The curtailment order against groundwater

              2    users was stayed.  But let me just go back and ask you

              3    what you know.

              4                Have you had any discussions with Rangen

              5    about complying with the cease-and-desist order and to

              6    stop diverting any water, other than from the Curren

              7    Tunnel?

              8           MR. HAEMMERLE:  Counsel, I'll tell you as a

              9    matter of fact that order has been stayed.

             10           MR. RANDY BUDGE:  Is that in a proceeding other

             11    than this one?

             12           MR. HAEMMERLE:  It was in the cease-and-desist

             13    proceeding.

             14           MR. RANDY BUDGE:  What was the basis of that?

             15           THE HEARING OFFICER:  Maybe we can have this

             16    discussion outside.

             17           MR. HAEMMERLE:  Let's go off.  Let's go off the

             18    record now.

             19           THE HEARING OFFICER:  Well, either that or --

             20    you know, Mr. Erwin can answer the question.  But I

             21    think the colloquy that we're engaged in is probably

             22    not a proper one right now.

             23           MR. HAEMMERLE:  That's fine.

             24           THE HEARING OFFICER:  If you want to pursue it

             25    with Mr. --
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              1           MR. HAEMMERLE:  I was just telling him so he

              2    knew.  Evidently he doesn't.

              3           THE HEARING OFFICER:  If you want to pursue this

              4    line of questioning with Mr. Erwin, that's fine.

              5           MR. RANDY BUDGE:  I have a couple questions.

              6           Q.   So to your knowledge, there's not been any

              7    cease of diversions by Rangen from sources outside of

              8    the Curren Tunnel?

              9           A.   I don't believe so, no.

             10           Q.   Do you know anything about the agreement

             11    that Rangen made that allowed them to continue to

             12    receive water despite the cease-and-desist order that

             13    was issued January 30th?

             14           A.   No, I don't.

             15           Q.   You weren't part of those proceedings?

             16           A.   No, I wasn't.

             17           MR. RANDY BUDGE:  No further questions.

             18           THE HEARING OFFICER:  Okay.

             19           MR. RANDY BUDGE:  I would like to go off the

             20    record.

             21           THE HEARING OFFICER:  Okay.  That's fine.  Let's

             22    go off for a minute.

             23                (Discussion.)

             24           THE HEARING OFFICER:  We're recording again.

             25                Mr. Budge, do you have further questions
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              1    for the witness?

              2           MR. RANDY BUDGE:  No questions.  Thank you very

              3    much, Mr. Erwin.

              4           THE HEARING OFFICER:  Okay.  Recross,

              5    Mr. Haemmerle?

              6           MR. HAEMMERLE:  Thank you.

              7

              8                      RECROSS-EXAMINATION

              9    BY MR. HAEMMERLE:

             10           Q.   Mr. Erwin, you understand that when flows

             11    over the Curren Ditch weir are less than 15 cfs the

             12    Martin-Curren Tunnel rights are operating out of

             13    priority; correct?  There's not enough water?

             14           A.   Yes.

             15           MR. HAEMMERLE:  No further questions.

             16           THE HEARING OFFICER:  Okay.  Mr. Lemmon?

             17           MR. LEMMON:  No questions.

             18           THE HEARING OFFICER:  All right.  Let's take our

             19    midmorning break, and we'll come back at about ten to

             20    the hour, ten to 11:00.  Thanks.

             21                (Recess.)

             22           THE HEARING OFFICER:  We're back on the record

             23    after a midmorning break.

             24                And as just a procedural matter, the

             25    deposition by Alan Hansten has been marked as
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              1    Exhibit -- what is it? -- 2076?

              2           MR. BAXTER:  I think that's correct, sir.

              3           THE HEARING OFFICER:  And it, again, is received

              4    into evidence by stipulation of the parties, and will

              5    substitute for Mr. Hansten's testimony in this

              6    contested case.

              7                Okay.  With that procedural clarification,

              8    TJ, call the next witness.

              9           MR. TJ BUDGE:  Yeah.  And while we're at it,

             10    Mr. Director, I'll just point out that along with

             11    Mr. Hansten's deposition transcript Exhibits 2023

             12    through 2030 were also admitted by stipulation.  Those

             13    were the deposition exhibits from his deposition.

             14           THE HEARING OFFICER:  So noted.  Okay.

             15           MS. McHUGH:  Mr. Director, may I speak?

             16           THE HEARING OFFICER:  Yes.

             17           MS. McHUGH:  Candice McHugh.  And I just wanted

             18    to make record that I am here representing Mr. Morris

             19    as a witness.  He's been called by both parties.  I

             20    expect that both parties have direct examination of him

             21    and potential cross-examination.

             22                But to the extent that I am here to protect

             23    his interests, I may be entering objections or

             24    depending on where the cross-examinations or the

             25    examination goes.  But I just wanted to make a record
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              1    for your purpose.

              2           THE HEARING OFFICER:  Okay.  Thank you.

              3           MR. TJ BUDGE:  Has Mr. Morris been sworn?

              4           THE HEARING OFFICER:  No.

              5           MR. TJ BUDGE:  Okay.

              6           THE HEARING OFFICER:  So, Mr. Morris, if you

              7    will stand, please.  Raise your right hand.

              8

              9                     HOWARD BUTCH MORRIS,

             10    having been called as a witness by IGWA and duly sworn

             11    to tell the truth relating to said cause, testified as

             12    follows:

             13

             14           THE HEARING OFFICER:  Thank you.  Please be

             15    seated.

             16                Mr. Budge, you may examine.

             17

             18                      DIRECT EXAMINATION

             19    BY MR. TJ BUDGE:

             20           Q.   Mr. Morris, thanks for being here today.

             21                Would you please begin by stating your name

             22    and spelling your last name for the record.

             23           A.   Howard Butch Morris.  My last name

             24    M-o-r-r-i-s.

             25           Q.   Okay.  I understand you commonly go by
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              1    "Butch"; is that right?

              2           A.   Yes.

              3           Q.   Do you mind if I call you "Butch" today?

              4           A.   That would be perfect.

              5           Q.   Butch, I understand you're a farmer.

              6           A.   I am.

              7           Q.   Where do you farm?

              8           A.   Gooding County, 6200 acres.

              9           Q.   Is that surface water or groundwater, or

             10    some of both?

             11           A.   Everything.

             12           Q.   Okay.  This case today is about some water

             13    rights from the Martin-Curren Tunnel.  And it in part

             14    involves irrigation of some land near the tunnel that I

             15    understand you farm.  I'd like to have you look in

             16    those green binders in front of you and find the

             17    exhibit marked 1049.

             18                Do you recognize this document?

             19           A.   Yes, I do.

             20           Q.   This is a table of water rights from the

             21    Martin-Curren Tunnel, and I believe we reviewed these

             22    at your deposition; is that right?

             23           A.   Yes.

             24           Q.   I see some of these water rights have the

             25    name "Morris" next to them.
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              1                Are those water rights that you own?

              2           A.   Correct.

              3           Q.   And I understand you irrigate some farmland

              4    that these rights pertain to; is that right?

              5           A.   Yes.

              6           Q.   I understand you also irrigate some land

              7    that has other Martin-Curren Tunnel water rights

              8    attached to it; is that correct?

              9           A.   Yes.

             10           Q.   Can you tell me which water rights are

             11    associated with the other land that you farm.

             12           A.   Well, the Musser right irrigates the

             13    205 acres that I farm for them.  And then the Candy

             14    right irrigates the acreage that I farm for them.

             15           Q.   Okay.  Let me have you find

             16    Exhibit No. 1069.

             17           A.   1069?

             18           Q.   Yes, 1-0-6-9.  This is an aerial or

             19    satellite photograph of what appears to be some

             20    farmland.

             21                And my recollection is you provided this

             22    during your deposition; is that right?

             23           A.   Yes, I did.

             24           Q.   Is this a map that you keep in the course

             25    of your farming operations?
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              1           A.   It is.

              2           Q.   And does this depict some of the land that

              3    has water rights from the Martin-Curren Tunnel

              4    appurtenant to it?

              5           A.   It includes all the land.

              6           MR. TJ BUDGE:  I'd offer Exhibit 1069 into

              7    evidence.

              8           MR. HAEMMERLE:  No objection.

              9           THE HEARING OFFICER:  Okay.  Mr. Lemmon?

             10           MR. LEMMON:  No objection.

             11           THE HEARING OFFICER:  The document marked as

             12    Exhibit 1069 is received into evidence.

             13                (Exhibit 1069 received.)

             14           Q.   (BY MR. TJ BUDGE):  Okay.  Then if you'll

             15    turn the page to Exhibit 1070.  This is also part of

             16    the map that you brought with you to your deposition

             17    exhibit.

             18                And does this also reflect land that you

             19    farm in this same vicinity as the land identified in

             20    Exhibit 1069?

             21           A.   Yes.  It's the southern portion of the

             22    Morris property and also shows the water diversion.

             23           Q.   And I see in the kind of upper right-hand

             24    portion of that it looks like some bodies of water.

             25                Are those the Sandy Ponds?
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              1           A.   Yes.

              2           MR. TJ BUDGE:  I would offer Exhibit 1070.

              3           THE HEARING OFFICER:  Mr. Haemmerle?

              4           MR. HAEMMERLE:  No objection.

              5           THE HEARING OFFICER:  Mr. Lemmon?

              6           MR. LEMMON:  No objection.

              7           THE HEARING OFFICER:  The document marked as

              8    Exhibit 1070 is received into evidence.

              9                (Exhibit 1070 received.)

             10           Q.   (BY MR. TJ BUDGE):  Okay.  Mr. Morris, I'd

             11    like to ask you some questions about some of the

             12    features identified on these maps.  Let's first turn to

             13    the map identified as Exhibit 1069.  There are some

             14    handwriting on this map.

             15                Is that your handwriting?

             16           A.   It's my wife's.

             17           Q.   Okay.  And you're familiar with the

             18    features that she has marked on this map?

             19           A.   Yes.

             20           Q.   And so if you look in the upper left-hand

             21    corner, it looks like there's a Martin-Curren Tunnel,

             22    an "X" for the Martin-Curren Tunnel; is that right?

             23           A.   Correct.

             24           Q.   And to your knowledge, is that a pretty

             25    good approximation of the location of the tunnel?
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              1           A.   Yes.

              2           Q.   And then you'll see a straight line leading

              3    at an angle towards the bottom right hand from the

              4    Curren Tunnel.  And it's labeled "Morris Pipeline from

              5    Curren Tunnel."

              6                Explain what pipeline that refers to.

              7           A.   That's the delivery pipeline from the

              8    Martin-Curren Tunnel delivered to the box, the cement

              9    box where the pumps are located.

             10           Q.   Okay.  So it looks like that pipeline

             11    angles and then it makes a bend to the -- that's

             12    probably to the west, but towards the cement box.

             13                And is that the pipeline that you use or

             14    can use to divert your irrigation rights from the

             15    Martin-Curren Tunnel?

             16           A.   It is.

             17           Q.   Do you also have the ability to divert the

             18    Candy or Musser water rights from the Curren Tunnel

             19    through that water pipe?

             20           A.   Correct.

             21           Q.   And then you said at least to a cement box.

             22    And I can see that you've marked "cement box" on this

             23    map.

             24                Explain to me what's in that cement box and

             25    what you do with water once it gets there.
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              1           A.   Well, of course it's connected to the Sandy

              2    Pipeline.  And the Candys have a 25-horsepower pump in

              3    the southeast corner.  I have a -- excuse me, a

              4    40-horsepower pump in the southwest corner.  And then

              5    there's a pipeline that's connected to it that leads

              6    down to the Musser pump.

              7           Q.   Okay.  Is the pipeline identified as the

              8    Morris Pipeline, is that operational today?

              9           A.   It is.

             10           Q.   You maintain it?

             11           A.   Yes.

             12           Q.   And you could take water from that pipeline

             13    this summer if you needed to?

             14           A.   Yes.

             15           Q.   Okay.  You referred to the Sandy Pipe, and

             16    there's been a lot of testimony about that.  But I'd

             17    like to just point it out for the record.  And let's

             18    start by beginning at the Sandy Ponds, which are shown

             19    on the next exhibit, 1070.  It looks like there's three

             20    ponds there, and there's been some discussion.

             21                The largest pond towards the upper portion

             22    of the map, is that what is commonly referred to as the

             23    upper pond?

             24           A.   Yeah.  I call it No. 3.

             25           Q.   No. 3?
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              1           A.   But it is the upper pond.

              2           Q.   Okay.  And then there's the pond in the

              3    middle that the Sandy Pipe diverts out of.

              4                What do you call that pond?

              5           A.   No. 2.

              6           Q.   Have you heard others refer to that as the

              7    middle pond?

              8           A.   No.

              9           Q.   Okay.  You call that No. 2.  And then I see

             10    you've got marked a third pond further west below pond

             11    No. 2.

             12                I presume that's pond No. 1?

             13           A.   Correct.

             14           Q.   And the Sandy Pipe diverts out of what you

             15    call pond No. 2 and runs in kind of a north or

             16    northwest direction.

             17                And then if we look back on Exhibit 1069,

             18    we see it picking back up on this other map; is that

             19    right?

             20           A.   Correct.

             21           Q.   Okay.  So just to be clear on the record,

             22    the Sandy Pipe transports water from pond No. 2 to the

             23    cement box that you were discussing earlier?

             24           A.   That's correct.

             25           Q.   And water that's diverted into the cement
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              1    box through the Sandy Pipe can then be pumped out of

              2    your pump, the Candy pump, or the Musser pump?

              3           A.   That's correct.

              4           Q.   I also see a portion of the Sandy Pipe

              5    going from the cement box to the Curren Tunnel.

              6           A.   The Curren Ditch.

              7           Q.   Excuse me, the Curren Ditch.

              8                How is that pipe used?

              9           A.   It's excess overflow water.

             10           Q.   Okay.  Do you know when the Sandy Pipe was

             11    installed?

             12           A.   2003.

             13           Q.   Were you farming this property at that

             14    time?

             15           A.   Yes, I was.

             16           Q.   Have you used water from the Sandy Pipe to

             17    farm this property every year since 2003?

             18           A.   Yes, I have.

             19           Q.   Could you please identify on these maps

             20    which land is irrigated from the Sandy Pipe.  And let's

             21    start with Exhibit 1069, the one that's up there now on

             22    the screen.

             23           A.   Well, just adjacent to the box there's

             24    Morris 75 acres.  And farther to the south, which is to

             25    the right, is the Morris 130.
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              1           Q.   Do you know what I think might be best:  Do

              2    you have an extra copy?

              3           MR. HAEMMERLE:  We have one this time.  Do you

              4    want to use it?

              5           MR. TJ BUDGE:  Does anybody have a copy we could

              6    just have him draw with a marker on?

              7           MR. MAY:  I don't have a hard copy.  We have a

              8    pointer he can point with.

              9           MR. TJ BUDGE:  If nobody objects, I'll have him

             10    mark the original Exhibit 1069.

             11           MR. HAEMMERLE:  I don't object to that.  Then

             12    we'll substitute it.

             13           Q.   (BY MR. TJ BUDGE):  Mr. Morris, I'm handing

             14    you a Sharpie.  And I'd just like to have you outline

             15    on Exhibit 1069, and then on Exhibit 1070, the land

             16    that you irrigate out of the Sandy Pipe.

             17           A.   (The witness complies.)

             18           Q.   Okay.  Hold tight.  You've just circled one

             19    portion of the land on the right side of Exhibit 1069.

             20                Do you have a name for that portion of

             21    land?

             22           A.   Morris 130.

             23           Q.   Will you just write "Morris 130" with that

             24    marker so that we can identify that piece.

             25           A.   (The witness complies.)
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              1           Q.   Is there any other land you irrigate from

              2    the Sandy Pipe on Exhibit 1069?

              3           A.   You know, I made a mistake here.  This is

              4    the Sandy Ponds, this 130 (indicating).

              5           Q.   Okay.  So --

              6           MR. HAEMMERLE:  Sorry, TJ, if I may interrupt.

              7    When you go through the witness, can you have him

              8    identify what the 130 or the 75 mean?  I assume it's

              9    acres, but...

             10           MR. TJ BUDGE:  Yeah, we'll get to that.  So he's

             11    identified that as a name for the piece he's farmed.

             12           Q.   Mr. Morris, so I understand, the parcel you

             13    identified as Morris 130, you just mentioned that that

             14    is irrigated with water from the Sandy Ponds but that

             15    it does not actually come out of the Sandy Pipeline; is

             16    that right?

             17           A.   Correct.

             18           Q.   Okay.  I'll ask you some other questions

             19    about that later.  So the Morris 130 is not irrigated

             20    from the Sandy Pipe, but it does obtain water from the

             21    Sandy Ponds.

             22                Could you next identify the property that

             23    is irrigated with water from the Sandy Pipe.

             24           A.   (The witness complies.)

             25           Q.   Okay.  You've now circled a piece of ground
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              1    that has within it some handwriting that says "Morris

              2    75-acre farm."

              3                That's farmland you own?

              4           A.   Correct.

              5           Q.   Okay.  Is there any other land you irrigate

              6    from this?

              7           A.   There's approximately 4 acres at the Candy

              8    property.

              9           Q.   Please circle that 4 acres.

             10           A.   (The witness complies.)

             11           Q.   Okay.  And that 4 acres, I'll note for the

             12    record, is near the Martin-Curren Tunnel, and there's

             13    already handwriting on the map on Exhibit 1069 that

             14    says "Candy" identifying that 4 acres.

             15                Is there any other land you irrigate from

             16    the Sandy Pipe?

             17           A.   And that's Candy 21 acres (indicating).

             18           Q.   For the record, Mr. Morris has circled a

             19    parcel of farmland near the Rangen fish hatchery that

             20    was previously labeled "Candy 25-acre farm."

             21                Is there anything else?

             22           A.   And that's the Musser 205 acres

             23    (indicating).

             24           Q.   Okay.  And that's identified as such on the

             25    map.
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              1                Is there anything else?

              2           A.   No.

              3           Q.   Great.  Thank you.

              4                If we turn to Exhibit 1070, is part of the

              5    Morris 130 depicted on this map?  You can just say

              6    "yes" or "no."

              7           A.   Yes.

              8           Q.   Will you please outline the portion of the

              9    Morris 130 that's irrigated out of the Sandy Ponds

             10    that's shown on Exhibit 1070?

             11           A.   (The witness complies.)

             12           Q.   Okay.  Is there any other land that's

             13    irrigated with water from the Sandy Ponds that has not

             14    been outlined on either of these two exhibits?

             15           A.   No.

             16           Q.   All right.  Thank you.

             17           MR. HAEMMERLE:  Wait a minute, TJ.  He marked on

             18    that exhibit.

             19           Q.   (BY MR. TJ BUDGE):  You keep this one.

             20                I don't have any further questions for you,

             21    Mr. Morris, regarding the land you irrigate from the

             22    Sandy Pipe, other than to ask you whether you've

             23    occasionally used water from the Martin-Curren Tunnel

             24    to irrigate any of these lands in recent years?

             25           A.   I have on occasion opened up the valve and
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              1    turned water into the cement box and irrigated with

              2    Martin-Curren water.

              3           Q.   Okay.  Do you view the water that you use

              4    from the Sandy Ponds as a supplemental water source to

              5    your Curren Tunnel water rights?

              6           A.   Correct.

              7           Q.   And does your use of water from the Sandy

              8    Ponds benefit other water users?

              9           A.   Yes.  I believe that the water that I don't

             10    divert from the Martin-Curren Tunnel ends up in the

             11    Martin-Curren Ditch and on down.

             12           Q.   Okay.  You mentioned during your deposition

             13    that you viewed your use of water from the Sandy Pipe

             14    and the Sandy Ponds as also providing some mitigation

             15    benefit.

             16                Could you explain that.

             17           A.   Well, by not -- by not diverting the water

             18    from the Martin-Curren Tunnel, it's -- Rangen uses it.

             19    And like I said, it ends up down the Martin-Curren

             20    Ditch.  Really I don't know what else to say, other

             21    than I think it benefits those other users.

             22           Q.   Yeah, I think that's just fine.

             23                Let me switch gears a little bit and ask

             24    you about the Sandy Ponds.

             25                How long have you been farming property
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              1    that we've been looking at in Exhibits 1069 and 1070?

              2           A.   Since 1979.

              3           Q.   Were you around, then, when the Sandy Ponds

              4    were constructed?

              5           A.   Yes.

              6           Q.   When was that?

              7           A.   I believe it was a year or two prior to

              8    2003.

              9           Q.   There was some discussion yesterday, and

             10    you weren't here, about water from the Sandy Ponds

             11    leaking into the aquifer.  We sometimes call that

             12    recharge into the aquifer.

             13                Do you have any experience that would lead

             14    you to believe there's water leaking from the ponds

             15    into the aquifer?

             16           MR. HAEMMERLE:  Objection.  Foundation, beyond

             17    the scope of this witness' expertise.

             18           THE HEARING OFFICER:  Overruled.  If he has some

             19    personal observation.  He's been there, has had the

             20    opportunity to observe.

             21           THE WITNESS:  Well, two years ago when water was

             22    turned into the North Side Canal water as recharge or

             23    supplemental recharge water, any water that ended up at

             24    the Sandy Ponds I diverted to our recharge site,

             25    probably in the neighborhood of 25 cfs, 20 to 25 cfs
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              1    for approximately a month.

              2                There's incidental recharge in the big

              3    ponds, all three ponds.  I have to have around 14 cfs

              4    to supplement my 8 1/2 cfs that I irrigate with to keep

              5    a level flow into the ponds.

              6           Q.   (BY MR. TJ BUDGE):  Okay.  Let me ask a few

              7    follow-up questions.  You said you divert some water

              8    from the Sandy Ponds into a recharge site.

              9                Is that site depicted on Exhibit 1070?

             10           A.   Yes, it is.

             11           Q.   Where is that?

             12           A.   It's to the left of the No. 3 pond.

             13           Q.   Okay.

             14           A.   Which would be north.

             15           Q.   I'm going to hand you this marker again and

             16    ask you to circle what you referred to as the recharge

             17    site.  And right next to it write the words "Recharge

             18    site."

             19           A.   (The witness complies.)

             20           Q.   What year was it you mentioned you were

             21    diverting water into the recharge site?

             22           A.   I think it was 2010.

             23           Q.   And you mentioned you were diverting

             24    25 cfs; is that right?

             25           A.   An estimate of mine.
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              1           Q.   All right.  Roughly 25 cfs.  For how long?

              2           A.   Approximately 30 days.

              3           Q.   Now, you referred to that as a recharge

              4    site.

              5                Was that because that place is particularly

              6    adept at taking water, or has it been developed in some

              7    way?  Or why do you call it a recharge site?

              8           A.   Well, I started the management of the ponds

              9    here about six years ago.  And it had already been

             10    developed.  So I basically just went out -- when there

             11    was excess water, I would put it over there, fill the

             12    ponds up, and divert it out of No. 1 pond into that

             13    recharge site.

             14           Q.   Okay.  And then you also mentioned there's

             15    recharge -- incidental recharge from the other ponds as

             16    well.  And you testified that it takes 14 1/2 cfs to

             17    get 8 out of your diversions.  And I want to talk about

             18    that maybe in reverse order.

             19                The 8 second-feet that you divert from the

             20    Sandy Ponds, is all of that diverted through the Sandy

             21    Pipe?

             22           A.   No.  About 6 cfs is diverted out of the

             23    Sandy Pipe.

             24           Q.   Okay.  You divert about 6 cfs through the

             25    Sandy Pipe to irrigate those lands that you had marked
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              1    earlier as being irrigated from the pipe?

              2           A.   Yes.  The Morris 75, the Candy, and the

              3    Musser 205 acres.

              4           Q.   And the other 2 second-feet, where is that

              5    diverted?

              6           A.   It's out of the No. 3 pond and goes down

              7    the North Side wastewater ditch to a pump that I have

              8    there.

              9           Q.   So looking at Exhibit 1070, I can see

             10    what's marked as "North Side wastewater ditch" just

             11    below the No. 3 pond.

             12                Is there a headgate in the No. 3 pond that

             13    allows you to divert water at that location?

             14           A.   There is.

             15           Q.   And then you pump it where it's marked

             16    "Morris 75-horsepower pump"?

             17           A.   Correct.

             18           Q.   When do you begin irrigating typically out

             19    of the Sandy Pipe?

             20           A.   Depending on the crops.  But somewhere --

             21    if it's corn, generally around the first of June.  If

             22    it's wheat, it might be a month earlier.

             23           Q.   Okay.  So it sounds like the May to June

             24    time frame is typically when you begin irrigating?

             25           A.   Correct.
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              1           Q.   And when do you stop irrigating at the end

              2    of the irrigation season?

              3           A.   Around the 15th of October.  If it's all

              4    corn, maybe around the 1st to the 10th of September.

              5    Depending on the cropping.

              6           Q.   Okay.  And you mentioned you've been

              7    managing the ponds for the last six years or so?

              8           A.   I have.

              9           Q.   Do you know who owns the ponds?

             10           A.   The pumpers.

             11           Q.   Okay.

             12           A.   I think it's North Snake.

             13           Q.   And when you say you've been managing them,

             14    is that an agreement you've had with the pumpers, North

             15    Snake Groundwater District?

             16           A.   Yes, a verbal agreement.

             17           Q.   And by "management," what do you mean?

             18           A.   Well, I can -- when I'm using water or if I

             19    need to store water, I can do that.  If I need to

             20    divert it into the recharge site, I can do that.  If I

             21    need to drop it on down into Martin-Curren Ditch, I do

             22    that, depending on my source of water and how much

             23    water I have at the time.

             24           Q.   Okay.  So you're taking the water that

             25    comes into the pond and regulating where it goes out,
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              1    essentially?

              2           A.   That's right.

              3           Q.   And you mentioned that it takes at least

              4    14 1/2 or it takes about 14 1/2 second-feet coming in

              5    for you to be able to take your 8 second-feet coming

              6    out for irrigation?

              7           A.   That's correct.

              8           Q.   And is that what led you to your conclusion

              9    that there's water coming in that's seeping into the

             10    ground?

             11           A.   Correct.

             12           Q.   Let me have you turn in the exhibit binder

             13    to Exhibit 1016.  This is a document titled "Memorandum

             14    Agreement."  We discussed this at your deposition.

             15                And this is an agreement I understand

             16    between you and North Snake Groundwater District; is

             17    that right?

             18           A.   Correct.

             19           Q.   Yesterday Mr. Lynn Carlquist, who testified

             20    on behalf of the North Snake Groundwater District,

             21    explained that this agreement simply memorialized the

             22    oral agreement you've had with North Snake Groundwater

             23    District for a number of years.

             24                Would you agree with that assessment?

             25           A.   I would.
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              1           Q.   And if you look in the second paragraph,

              2    there's a number of water right numbers identified as

              3    the Morris rights.

              4                These are the same water right numbers that

              5    we discussed earlier when we were looking at

              6    Exhibit 1049, which is the table of Martin-Curren

              7    Tunnel rights; is that right?

              8           A.   Correct.

              9           Q.   And so your use of water from the Sandy

             10    Pipe allows you to let these water rights discharge

             11    from the tunnel and run down Billingsley Creek for

             12    Rangen and others.

             13                Is my understanding of that right?

             14           A.   Correct.

             15           Q.   And you also irrigate the Musser and Candy

             16    property out of the Sandy Pipe as well?

             17           A.   Yes, I do.

             18           Q.   So their water rights could also run down

             19    Billingsley Creek for the benefit of others; is that

             20    right?

             21           A.   Correct, other than there is a small amount

             22    that Walt continues to use in his yard.

             23           Q.   Walt Candy?

             24           A.   Walt Candy.

             25           Q.   He takes a small amount of water from the
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              1    tunnel for his yard?

              2           A.   To irrigate his yard and some trees, fruit

              3    trees.

              4           Q.   Okay.  Do you know how large his yard is?

              5           A.   Maybe a half acre, everything included.

              6           Q.   Okay.  Let me have you turn again to

              7    Exhibit 1049, which is that table of water rights from

              8    the Martin-Curren Tunnel.  There is a Musser water

              9    right, water right No. 36-102, that includes water for

             10    stock water.  And my understanding is that groundwater

             11    pumpers put in a stock water well for Musser so they

             12    didn't have to take water from the tunnel for this

             13    water right.

             14                Are you familiar with that well?

             15           A.   Yes, I am.

             16           Q.   And is it also your understanding that the

             17    pumpers put this well in to enable Musser to water

             18    livestock without taking water from the tunnel?

             19           A.   They did.

             20           Q.   Do you know how many cattle Musser serves

             21    with this well?

             22           A.   I would say approximately 500.

             23           Q.   Are these dairy cattle or beef cattle?

             24           A.   Dairy heifers.

             25           Q.   Dairy heifers.  Do they keep these cows
                                                                 383


              1    there year-round, then?

              2           A.   Yes.

              3           Q.   Okay.  And then just a few more questions,

              4    Mr. Morris.

              5                I understand that you have water rights

              6    from the Hoagland Tunnel.

              7           A.   Correct.

              8           Q.   Where is the Hoagland Tunnel in relation to

              9    the Martin-Curren Tunnel?

             10           A.   If you follow the curvature of the

             11    hillside, it's approximately about 1 mile right above

             12    the Bill Jones Fish Hatchery.

             13           Q.   So it's north of the Martin-Curren Tunnel?

             14           A.   Yes.

             15           MR. HAEMMERLE:  Director, I'm going to lodge an

             16    objection to any testimony about the Hoagland Tunnel,

             17    given, I think, your prior order that you said that's a

             18    whole separate proceeding, separate mitigation

             19    proceeding.  So -- I'm sorry, withdraw my...

             20           THE HEARING OFFICER:  You withdraw the

             21    objection, Mr. Haemmerle?  Is it withdrawn, or not?

             22           MR. HAEMMERLE:  I withdrew my objection.

             23           THE HEARING OFFICER:  Okay.  Thank you.

             24                Mr. Budge.

             25           Q.   (BY MR. TJ BUDGE):  Okay.  I believe that
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              1    the question was whether you have water rights out of

              2    the Hoagland Tunnel.

              3           A.   I do.

              4           Q.   Are those irrigation water rights?

              5           A.   Correct.

              6           Q.   Do you use water from the Hoagland Tunnel

              7    to irrigate?

              8           A.   I do.

              9           Q.   Have you ever engaged in cleaning the

             10    Hoagland Tunnel?

             11           A.   I have.

             12           Q.   How often do you do that?

             13           A.   Annually.

             14           Q.   And what does that cleaning consist of?

             15           A.   Basically, cleaning the cinders, and every

             16    now and then the hillside kind of falls down and blocks

             17    the water, and cleaning that all up.

             18           Q.   When you say "the cinders," what are you

             19    referring to?

             20           A.   The cinders that are coming out with the

             21    water, and they'll collect right there where that --

             22    the rocks or dirt has fallen and make it a small dam.

             23           Q.   Okay.  So you're essentially cleaning

             24    debris out of the tunnel that may impede the flow of

             25    water?
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              1           A.   Just have a free-flowing stream coming out.

              2           Q.   Does that result in additional water

              3    discharging from that tunnel?

              4           A.   Yes.  Last year amongst the users you were

              5    with about 40 inches short of filling everybody's

              6    needs.  We cleaned the tunnel last year.  And it

              7    basically cleaned -- furnishes everybody's needs, and

              8    gave us about 2 cfs of water extra.

              9           Q.   Okay.  So 2 cfs plus 40 inches --

             10           A.   That's right.

             11           Q.   -- roughly?

             12                All right.  And there's debris falling in

             13    the tunnel every year, it sounds like?

             14           A.   Pretty much, on the outside of the tunnel.

             15    And then things coming from within the tunnel, the

             16    cinders.

             17           MR. TJ BUDGE:  Okay.  I don't have any further

             18    questions.  Thank you.

             19           THE HEARING OFFICER:  Okay.  Who will be

             20    cross-examining?  Mr. Haemmerle?

             21           MS. McHUGH:  Mr. Director, can I ask a question

             22    of Mr. Haemmerle, just as far as will this include both

             23    his cross-examination and his direct examination of

             24    Mr. Morris?

             25           MR. HAEMMERLE:  I'm going on pure
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              1    cross-examination right now.

              2           MS. McHUGH:  Okay.  And are you intending to

              3    call him in your direct case as well?

              4           MR. HAEMMERLE:  No.

              5           MS. McHUGH:  Okay.  So this is it?  That's all I

              6    wanted to know.

              7           MR. HAEMMERLE:  Director, if we can, I think, do

              8    some housecleaning.  I think Mr. Morris drew on what

              9    was marked as Exhibit 1069.

             10           THE HEARING OFFICER:  And -70, I think.

             11           MR. HAEMMERLE:  If we can have those marked as

             12    1069A and 1070A, and I'd offer both of these exhibits.

             13           THE HEARING OFFICER:  Do we need to remark them

             14    or can we just --

             15           MR. TJ BUDGE:  So what you're asking is to add

             16    an unmarked copy of those exhibits, so we've got both

             17    the marked copy and an unmarked copy?

             18           MR. HAEMMERLE:  The unmarked one is offered by

             19    you as 1069.

             20           MR. TJ BUDGE:  That would be fine.  I don't

             21    think we have an unmarked copy with us, but we can

             22    provide into the record --

             23           MR. HAEMMERLE:  It's already in the record --

             24           MR. TJ BUDGE:  What?

             25           MR. HAEMMERLE:  -- I believe.
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              1           MR. TJ BUDGE:  That's the official copy right

              2    there, and that's all we've got.

              3           MR. HAEMMERLE:  All's I'm saying, Director, is

              4    if we can have these remarked as 1069A and 1070A.

              5           THE HEARING OFFICER:  Is there a need to have

              6    both of them in, or can't we just substitute these as

              7    the 106- --

              8           MR. HAEMMERLE:  I'm willing to substitute as

              9    well.  Any way that works best for you.

             10           THE HEARING OFFICER:  Can we say these are

             11    amended 1069 and 1070 and accept them into the record,

             12    Mr. Haemmerle?

             13           MR. HAEMMERLE:  I'm happy to do that.

             14           MR. MAY:  If you do want unmarked copies, we've

             15    got some right here.

             16           THE HEARING OFFICER:  But I don't know how

             17    important the unmarked copies are.  I don't know that

             18    we need both of them in.

             19           MR. TJ BUDGE:  Yeah, I'm fine with just the

             20    marked copies.

             21           THE HEARING OFFICER:  Okay.  So why don't we

             22    just amend 1069, 1070 as marked or amended by

             23    Mr. Morris and receive them into evidence.

             24                Is that fine with everybody?

             25           MR. HAEMMERLE:  That's fine.
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              1           THE HEARING OFFICER:  Okay.  Received.

              2

              3                       CROSS-EXAMINATION

              4    BY MR. HAEMMERLE:

              5           Q.   Mr. Morris --

              6                If we can pull up, Justin, Exhibit 2032.

              7                Mr. Morris, we pulled up on the screen

              8    quickly what's been marked as Rangen Exhibit 2032.

              9                You recognize that document; correct?

             10           A.   I do.

             11           Q.   And that's the memorandum agreement that

             12    you entered into with the North Snake Groundwater

             13    District?

             14           A.   Correct.

             15           Q.   And the concept behind this agreement is

             16    that in lieu of you taking water out of the

             17    Martin-Curren Tunnel you would instead irrigate out of

             18    the Sandy Ponds or the Sandy Pipeline; correct?

             19           A.   It's something that I've already -- I've

             20    already been doing since 2003.  And it was just a

             21    written commitment from -- when I signed that.

             22           Q.   Fair enough, Mr. Morris.

             23           A.   It was a verbal.

             24           Q.   Again, the idea is to allow you to take

             25    water out of the Sandy Ponds or the Sandy Pipeline in
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              1    lieu of you taking water out of the Martin-Curren

              2    Tunnel; correct?

              3           A.   I think it was just for the pumpers to use

              4    my water right as a mitigation.  I'd already continued

              5    to -- I have already been taking water out of the Sandy

              6    Pipeline.

              7           Q.   Okay.  Very good.  And because you're

              8    taking water out of the Sandy Pipeline or Sandy Ponds,

              9    you haven't been taking water out of the Martin-Curren

             10    Tunnel; correct?

             11           A.   Occasionally I have.

             12           Q.   Okay.

             13           A.   When needed.

             14           Q.   I think your deposition testimony was that

             15    you last took it approximately 2008 or '9; correct?

             16           A.   And then also again in 2013.

             17           Q.   Okay.  And to be fair to you, I think you

             18    testified that Mr. Erwin advised you that there was

             19    water overflowing over your box in 2012.

             20           A.   Yes, I don't really remember the year, but

             21    there was a time when the dam broke and water was

             22    coming in from the Martin-Curren Tunnel.

             23           Q.   But you weren't intending to divert any

             24    water in 2012 from the Martin-Curren Tunnel; correct?

             25           A.   No.  It was an accident.
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              1           Q.   And in 2013 I think you testified that you

              2    took water from the Martin-Curren Tunnel for

              3    approximately one week; correct?

              4           A.   Correct.

              5           Q.   Do you have any records indicating how much

              6    water you may have diverted in 2008 or '9?

              7           A.   I don't.

              8           Q.   Do you have any recollection as you sit

              9    here today how much water you took in 2008 or '9?

             10           A.   It was just a time frame of approximately

             11    two weeks.

             12           Q.   Other than those possible times, all the

             13    other times you've been irrigating your property and

             14    the Musser property and the Candy property from water

             15    that comes out of the Sandy Ponds; correct?

             16           A.   Correct.  And then I've also, as a

             17    maintenance purpose, have diverted somewhere in the

             18    neighborhood of 10 to 15 inches through the heat of the

             19    year, through the summertime, out of the

             20    Martin-Curren -- Morris Pipeline out of the

             21    Martin-Curren Tunnel to keep that pipeline from sliding

             22    off the hill or keeping my gaskets wet, things like

             23    that.  So there's been a small amount every year since

             24    2003 diverted.  And I apologize for not giving that in

             25    my deposition.  It just kind of slipped over my head.
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              1           Q.   You don't keep any records of that, I take

              2    it?

              3           A.   I don't.  I think that's the time that

              4    Frank did see it, is we were doing that, just that the

              5    board broke and more water was coming.

              6           Q.   What did you do with the water that came

              7    out of the pipes?

              8           A.   I maintained -- it was just a maintenance

              9    on the pipe.

             10           Q.   Okay.  So you weren't actually irrigating

             11    with that water, were you?

             12           A.   Yes, I was.  It dropped into the box, and

             13    it was commingled with Sandy Pipeline water.

             14           Q.   Do you know approximately how much you

             15    diverted through that pipe?

             16           A.   On an annual basis?

             17           Q.   Uh-huh.

             18           A.   There was approximately 10 -- 5 to

             19    10 inches per day.  I could calculate it out, but --

             20           Q.   Do you know in terms of diversion rate how

             21    much you might have been diverting from that pipe?

             22           A.   I couldn't calculate that.

             23           Q.   Now, you have -- correct me if I'm wrong.

             24    I think you testified in your deposition that you have

             25    one single water right out of the Sandy Ponds; correct?
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              1           A.   Yes.

              2           Q.   Could we pull up Exhibit 2041.

              3                Mr. Morris, you can pull up 2041.  I think

              4    it's probably in the book in front of you.

              5                Do you see that, Mr. Morris?

              6           A.   Yes, I do.

              7           Q.   Now, again, the source of this particular

              8    right is wastewater; correct?

              9           A.   Correct.

             10           Q.   And that would be wastewater that's

             11    delivered down the North Side Canal; correct?

             12           A.   Correct.

             13           Q.   And that then goes into the Sandy Ponds;

             14    correct?

             15           A.   Correct.

             16           Q.   And then you use that water either down a

             17    ditch or down a pipe; correct?

             18           A.   Generally, it goes down the ditch.

             19           Q.   Now, the season of use for this water right

             20    is April 1st through October 31st; correct?

             21           A.   Correct.

             22           Q.   And I think you testified that generally

             23    you only use this water right from the very end of May

             24    through maybe the first of October; correct?

             25           A.   Depending on the cropping.
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              1           Q.   Okay.  And before, say -- well, let's just

              2    go from April.  From April to the end of May, do you

              3    generally use this water right?

              4           A.   Well, again, depending on the cropping.  If

              5    it was hay, I would probably use it.  There has been

              6    times I've had hay in that field.

              7           Q.   But I think your testimony was generally

              8    from the end of May through the middle of September or

              9    the beginning of October; correct?

             10           A.   Yeah.  Again, I would just say whatever

             11    crop I was irrigating.

             12           Q.   All right.  And if you look at this, the

             13    place of use for this water right is for 125 acres;

             14    correct?

             15           A.   Yes.

             16           Q.   And I refer you back to Exhibit 1069.  You

             17    referred to a lot of properties.  I think you referred

             18    to the Morris 130.

             19           A.   Correct.

             20           Q.   Is that the same place where you're

             21    entitled to use water right 36-8723?

             22           A.   It is.

             23           Q.   And you don't have any right to use that

             24    water right, other than on the Morris 130; correct?

             25           A.   I don't know that.
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              1           Q.   That's what the water right says; correct?

              2           A.   Yes.

              3           Q.   Now, you are aware that -- or you can tell

              4    me if you know.  The Musser's don't have any right to

              5    use water out at the Sandy Ponds; correct?

              6           A.   They don't have a water right.

              7           Q.   And the Candys don't have a water right out

              8    of the Sandy Pond; correct?

              9           A.   They don't have a water right.

             10           Q.   But nevertheless, you've been using

             11    wastewater from the Sandy Ponds to irrigate your Morris

             12    130; correct?

             13           A.   Correct.

             14           Q.   And I'll just refer back to Exhibit 1069.

             15                The Morris 75; correct?

             16           A.   Correct.

             17           Q.   The Candy 4-acre parcel; correct?

             18           A.   Correct.

             19           Q.   The Candy 21-acre parcel; correct?

             20           A.   Correct.

             21           Q.   And the Musser 205-acre parcel; correct?

             22           A.   Right.  Correct.

             23           Q.   So other than the Morris 130, all those

             24    other properties you've been irrigating have been

             25    without a water right; correct?
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              1           A.   Well, I've always kind of thought they were

              2    supplemental water or mitigation water.

              3           Q.   There's no formal licensed decree or

              4    anything else allowing the Mussers or Candy to irrigate

              5    their properties out of the Sandy Ponds; correct?

              6           A.   There's not.

              7           Q.   Now, going to the -- towards the bottom of

              8    Exhibit 2041, Mr. Morris, there's a condition of

              9    approval.

             10                Do you see that, No. 3?

             11           A.   I do.

             12           Q.   And this says that when you use this

             13    particular water right you're limited to a diversion

             14    rate of 3.98 cfs; correct?

             15           A.   I think in conjunction with those other

             16    ones.

             17           Q.   Right.  And those other ones are -- all the

             18    other ones listed in condition 3 are Martin-Curren

             19    Tunnel rights; correct?

             20           A.   Correct.

             21           Q.   Okay.  So just to make sure, with respect

             22    to the Martin-Curren Tunnel rights, you're allowed to

             23    irrigate two separate properties, the Morris 75;

             24    correct?

             25           A.   That's not quite correct.  There's two
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              1    other water rights.  They were -- when I initially

              2    bought the property from Crandlemire, I bought the

              3    75 acres first, and we split the water rights.  And

              4    that's where we got the other two water rights.

              5                And then these additional four water rights

              6    were on the 130 acres.

              7           Q.   Okay.  So essentially you have two parcels,

              8    you have a 75-acre parcel and a 130-acre parcel;

              9    correct?

             10           A.   That's right.

             11           Q.   Okay.  So the Martin-Curren Tunnel rights

             12    you can irrigate the 75 acres and the 100 and, I think,

             13    40-acre total; correct?

             14           A.   Correct.  But I've always called it 130.

             15           Q.   Okay.  And with this license out of the

             16    Sandy Pipeline, you're only authorized to irrigate

             17    125 acres within your Morris 130; correct?

             18           A.   Correct.

             19           MR. TJ BUDGE:  Object.  I'm going to object that

             20    it calls for a legal conclusion.  Combined limits can

             21    function in different capacities.

             22           THE HEARING OFFICER:  Overruled.

             23           Q.   (BY MR. HAEMMERLE):  Now, the authorized

             24    diversion under Exhibit 2041 is for 2.4 cfs; correct?

             25           A.   Correct.
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              1           Q.   And that's the sole total diversion rate

              2    that you're authorized to take from the Sandy Ponds;

              3    correct?

              4           A.   Might I explain this a little bit?

              5           Q.   No.  My question is, under Exhibit 2041 you

              6    are only authorized to divert 2.4 cfs out of the Sandy

              7    Ponds; correct?

              8           A.   Correct.

              9           Q.   All right.  Now, since 2003 or so, you have

             10    been diverting an additional, I think your testimony

             11    was, just over 8 cfs from the Sandy Ponds; correct?

             12           A.   No.  That included the water there.

             13           Q.   An additional --

             14           A.   Total of 8 1/2 cfs.

             15           Q.   All right.  So you've been diverting since

             16    2003 an unauthorized 6 cfs from the Sandy Ponds to

             17    irrigate all those properties we just talked about;

             18    correct?

             19           MS. McHUGH:  Objection.

             20           THE HEARING OFFICER:  Sustained.

             21           MS. McHUGH:  Thank you.

             22           Q.   (BY MR. HAEMMERLE):  You've been using an

             23    additional 6 cfs out of the Sandy Ponds to irrigate the

             24    other properties, including the Morris 75, the Musser

             25    205, and the Candy 25; correct?
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              1           A.   That I considered supplemental water or

              2    mitigation water.

              3           Q.   All right.  And again, there was no other

              4    official water right issued by the State of Idaho for

              5    you to do that; correct?

              6           A.   Correct.

              7           Q.   So let me get this straight.  So you have

              8    an agreement that today, as you sit here today, that

              9    you won't take your 6 cfs, so long as you can take

             10    water out of the Sandy Ponds?

             11           A.   That is correct.

             12           Q.   But you're only authorized to divert

             13    2.4 cfs out of the Sandy Ponds?

             14           MS. McHUGH:  Objection.  Legal conclusion.

             15           THE HEARING OFFICER:  Overruled.

             16           MS. McHUGH:  You can rephrase.

             17           THE HEARING OFFICER:  Overruled.  This question

             18    is different than the earlier one.  The earlier

             19    question was a question about whether Mr. Morris was

             20    diverting water illegally.  And I think this is a

             21    question about whether there's an authorization or not.

             22    And Mr. Morris can answer the question.

             23           MR. HAEMMERLE:  Okay.  Mr. Reporter, can you

             24    read back that question again.

             25                (The record was read as follows:
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              1                "QUESTION:  But you're only authorized to

              2           divert 2.4 cfs out of the Sandy Ponds?")

              3           THE WITNESS:  It's in my court?

              4           Q.   (BY MR. HAEMMERLE):  Yeah.

              5           A.   I'm authorized to irrigate the 130 with

              6    2.4 cfs.  I've always considered the water in the Sandy

              7    Pipeline as mitigation or supplemental water.

              8           Q.   If it wasn't for your -- there's no other

              9    legal water rights or authorized water rights for you

             10    to irrigate all those properties we just talked about

             11    today; correct?

             12           MS. McHUGH:  Objection.

             13           MR. TJ BUDGE:  Objection.  Your Honor, this

             14    calls for a legal -- Director, it calls for a legal

             15    conclusion, and these questions have been asked and

             16    answered numerous times.

             17           THE HEARING OFFICER:  Sustained, because the

             18    record shows that there are other water rights out of

             19    the Martin-Curren Tunnel, so --

             20           MR. HAEMMERLE:  My question, Director, other

             21    than the Martin-Curren Tunnel rights.

             22           THE HEARING OFFICER:  That was not the question.

             23           MR. HAEMMERLE:  Okay.  I'll rephrase.

             24           Q.   Other than the Martin-Curren Tunnel water

             25    rights for the Musser 205, the Candy 25, and your 75,
                                                                 400


              1    there are no authorized water rights for those places

              2    of use; correct?

              3           A.   As I've said, I've always considered those

              4    irrigated acres by supplemental or mitigation water.

              5           Q.   I think you talked about some sort of -- I

              6    don't know, some sort of pond or such on your property

              7    that you use for recharge.

              8           A.   It's not on my property.  It's on the

              9    pumper's property.

             10           Q.   Okay.  What water right were you using to

             11    place water into that pond?

             12           A.   There was no water right.  It was just

             13    excess water that I put over there.

             14           Q.   Okay.  Whose excess water?

             15           A.   Like I referred to in 2011 or '10,

             16    somewhere in there, it was water that was in --

             17    supplied by the pumpers, I'm assuming, that was after

             18    the irrigation season that was put in the North Side

             19    Canal Company for incidental recharge.

             20           Q.   You have no idea, as you sit here today,

             21    who owns that water that you were putting into some

             22    unauthorized place; correct?

             23           A.   I have no idea who owned that water.

             24           Q.   Did you contact DEQ, the Department of

             25    Environmental Quality, before you did that recharge?
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              1           A.   I did not.

              2           Q.   Now, I think you were testifying that you

              3    need 14 cfs to be in the pond for you to be able to use

              4    your 8 cfs that you have been using?

              5           A.   To keep a constant water level, yes.

              6           Q.   Okay.  So there's an amount of water that

              7    needs to be stored in the Sandy Ponds for you to use

              8    your water right; correct?

              9           A.   Yes.

             10           Q.   Do you know whether or not anyone has a

             11    storage right to fill up the Sandy Ponds?

             12           A.   I'm not familiar with any.

             13           Q.   And certainly under your water right

             14    license, Exhibit 2041 -- Justin -- there's no storage

             15    component to this water right, is there?

             16           A.   No.

             17           Q.   The water that you testified you saw being

             18    in the pond that you thought was sinking somewhere, you

             19    don't know who owns that water, do you?

             20           A.   I have no idea.  It's water that just

             21    gathers there at the pond.

             22           Q.   Okay.  Now, to be sure, Mr. Morris, if

             23    water was unavailable to you out of the Sandy Ponds,

             24    you would make a call on the Martin-Curren Tunnel

             25    rights, wouldn't you?
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              1           A.   It hasn't been that way for the last ten

              2    years.  What I have done is I called Mike Faulkner, and

              3    he has found me water.  So it's made it possible -- or

              4    made it probable that I did not have to bring water out

              5    of the Martin-Curren Tunnel.

              6           Q.   You did testify at your deposition, though,

              7    Mr. Morris, that you would make a water call out of the

              8    Martin-Curren Tunnel if you had to; correct?

              9           A.   I said I would evaluate that.

             10           Q.   Okay.  So it would be in your quiver of

             11    things that you would be able to do; correct?

             12           A.   That would be one of the possibilities.

             13           Q.   And you would do it if you had to; correct?

             14           A.   I think there's others that are more

             15    likely.

             16           Q.   You would do it if you had to; correct?

             17           MS. McHUGH:  Objection.  Asked and answered.

             18           THE HEARING OFFICER:  Yeah, I think the answer

             19    was evasive.  So the question needed to be asked again.

             20                Mr. Morris.

             21           THE WITNESS:  Repeat that.

             22           Q.   (BY MR. HAEMMERLE):  You would do it if you

             23    had to; correct?

             24           A.   I think I would do things such as clean the

             25    tunnel.  I think those are possibilities.
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              1           Q.   If you had exhausted all possibilities and

              2    you had no rights out of the Sandy Ponds, if you had to

              3    make a call on your Martin-Curren Tunnel rights to get

              4    your water to irrigate your authorized place of use,

              5    you would do it, wouldn't you?

              6           MR. TJ BUDGE:  Objection.  Calls for

              7    speculation.

              8           THE HEARING OFFICER:  Overruled.  This is

              9    cross-examination.

             10           THE WITNESS:  I guess if you're wanting an

             11    answer, at the very last resort I would probably make a

             12    call.

             13           MR. HAEMMERLE:  All right.  No further

             14    questions.  Thank you.

             15           THE HEARING OFFICER:  Okay.  Mr. Lemmon?

             16

             17                       CROSS-EXAMINATION

             18    BY MR. LEMMON:

             19           Q.   Butch, I had a question here on the -- you

             20    testified that there was water that goes -- leaves the

             21    pond that you call No. 3 or the bottom pond, and then

             22    that water from there goes on down to the 75-horsepower

             23    pump that you use to irrigate your property.

             24           A.   Correct.

             25           Q.   Is there ever any water that goes past that
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              1    pump and on down that ditch called the wasteway?

              2           A.   Very seldom.  We manage it fairly closely.

              3    I have a man that's worked for me for 28 years.  He's

              4    the guy down there that manages that water.

              5           Q.   If there's an occasion in the springtime or

              6    something there's extra water in the ponds, have you

              7    ever seen cases where you have to use that spillway to

              8    get rid of the excess water in the ponds?

              9           A.   No.  I generally direct it towards the

             10    Martin-Curren Ditch or the recharge site.

             11           MR. LEMMON:  Okay.  Thank you.

             12           THE HEARING OFFICER:  Redirect, Mr. Budge?

             13           MR. TJ BUDGE:  Just a couple questions,

             14    Mr. Morris.

             15

             16                     REDIRECT EXAMINATION

             17    BY MR. TJ BUDGE:

             18           Q.   Do you know who constructed the Sandy

             19    Ponds?

             20           A.   I think North Side Canal Company.

             21           Q.   Do you know when those were constructed?

             22           A.   2001, 2002, in that neighborhood.

             23           MR. TJ BUDGE:  Okay.  That's all I have.

             24           MS. McHUGH:  Can I ask a couple questions to

             25    clarify?
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              1           THE HEARING OFFICER:  Well, Ms. McHugh, what's

              2    the nature of your questions?  Is it to protect

              3    Mr. Morris in some way?  It seems to me that's the

              4    limited scope of your participation here today.

              5           MS. McHUGH:  Yes.  It's to clarify his answers

              6    to Mr. Haemmerle's insinuation that he is diverting

              7    water from the Sandy Ponds unauthorized -- in an

              8    unauthorized manner, to clarify the sources of water

              9    that goes to those ponds.

             10           THE HEARING OFFICER:  Okay.

             11           MR. HAEMMERLE:  For the record, I would object,

             12    Director, just so my objection's part of the record.  I

             13    think she can claim the Fifth, those kinds of things or

             14    not.  But to inquire after the witness has testified I

             15    think is improper.  But that's my objection.

             16           THE HEARING OFFICER:  It's unusual.  But I'll

             17    allow some limited questions.

             18                Ms. McHugh.

             19           MS. McHUGH:  Thank you.

             20

             21                      RECROSS-EXAMINATION

             22    BY MS. McHUGH:

             23           Q.   Mr. Morris, do you recall when

             24    Mr. Haemmerle was asking you about the water rights

             25    that supplied water to the lands that you divert
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              1    from -- that you irrigate from water from the Sandy

              2    Ponds?  Do you remember that line of questioning?

              3           A.   Yes.

              4           Q.   What's your understanding of the water

              5    right or the holder of the water right who supplies

              6    water to the Sandy Ponds?

              7           A.   Well, my understanding is it's always been

              8    supplemental or mitigation water.  Like I said, the

              9    pumpers at times have put water into the ponds to give

             10    me water.

             11           Q.   And do you know whether or not the water

             12    that goes into the Sandy Pond is owned through North

             13    Side Canal Company shares?

             14           A.   No.  There might be a few, but I'm not

             15    familiar with those.

             16           Q.   Are you aware whether North Snake

             17    Groundwater District owns any North Side Canal Company

             18    shares?

             19           A.   I think they do own a few.

             20           Q.   So do you know whether those shares are

             21    used to fill the Sandy Ponds?

             22           A.   They are.

             23           MS. McHUGH:  No further questions.

             24           THE HEARING OFFICER:  Okay.  Recross,

             25    Mr. Haemmerle?
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              1                      RECROSS-EXAMINATION

              2    BY MR. HAEMMERLE:

              3           Q.   Mr. Morris, do you know the capacity of the

              4    Sandy Pipeline?

              5           A.   I do not.

              6           MR. HAEMMERLE:  No further questions.

              7           THE HEARING OFFICER:  Okay.  Mr. Lemmon, any

              8    recross?

              9           MR. LEMMON:  No further questions.

             10           THE HEARING OFFICER:  I have one limited

             11    question, Mr. Morris.

             12

             13                          EXAMINATION

             14    BY THE HEARING OFFICER:

             15           Q.   And it relates in some way to the question

             16    that Mr. Lemmon asked you.

             17                You testified that approximately 14 cfs is

             18    needed or -- of inflow is needed into the Sandy Ponds

             19    to maintain a constant water level; is that correct?

             20           A.   Correct.

             21           Q.   And is that 14 cfs measured with a

             22    measuring device into the Sandy Ponds?

             23           A.   I measured it for almost two years just to

             24    kind of get a good feel on how it worked.

             25           Q.   So how do you measure the inflow?
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              1           A.   North Side has a measuring -- they have a

              2    measuring gauge up there.  But I took a stick.  They

              3    showed me how many inches needed to be over that weir

              4    to know how much water is going in.  And of course, I

              5    knew how much I was taking out.

              6           Q.   And are you aware of any records of inflow

              7    into the Sandy Pond?

              8           A.   I'm not -- I'm sure somebody has them, but

              9    I'm not aware of who has them.

             10           Q.   Okay.  And at the time that there is 14 cfs

             11    of inflow into the Sandy Ponds, you also testified that

             12    you divert approximately 8 cfs, both out of the Sandy

             13    Pipeline and -- and I think it was 6 cfs --

             14           A.   8 1/2.

             15           Q.   Well, 8 1/2 total, I guess.  I heard 8 to

             16    begin with, and then I think I heard you say 8 1/2

             17    later.

             18                But there's approximately 6 cfs that's

             19    diverted out of the Sandy Pipeline?

             20           A.   Correct.

             21           Q.   And then what, another 2 1/2 diverted out

             22    of the wasteway channel out of the Sandy Ponds?

             23           A.   That's correct.

             24           Q.   Okay.  And at the time that you're

             25    diverting 6 cfs out of the pipeline, the Sandy
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              1    Pipeline, with 14 cfs of inflow into the ponds, is

              2    there any water that flows down the Sandy Pipeline to

              3    the Curren Ditch?

              4           A.   Occasionally it does.

              5           Q.   So you're not able to capture all of the

              6    water that's flowing in the Sandy Pipeline at your

              7    cement box?

              8           A.   Yes, it's pretty difficult.  If I have a

              9    power bump or -- and I should say if I have excess

             10    water, I'll let it continue on down.

             11           Q.   And can you estimate for me how much water

             12    would be flowing in the Sandy Pipeline down the Curren

             13    Ditch at the conditions that I've described?

             14           A.   It varies a lot.

             15           Q.   Okay.

             16           A.   It's hard to put a quantified number to it.

             17           THE HEARING OFFICER:  Okay.  All right.  Thank

             18    you.

             19                Further questions from the parties based on

             20    my questioning?

             21           MR. TJ BUDGE:  None here.

             22           THE HEARING OFFICER:  Mr. Budge?

             23                Mr. Haemmerle?

             24           MR. HAEMMERLE:  No, Director.  But just for the

             25    your information, the inflow records are provided in
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              1    the North Side Canal Company as those Exhibits 2023

              2    through 2030.  They're in there.

              3           THE HEARING OFFICER:  Okay.  Thank you.

              4                So North Side Canal Company, then, keeps a

              5    record of the inflows into the Sandy Pond?

              6           MR. HAEMMERLE:  They do.

              7           THE HEARING OFFICER:  Okay.  Thanks.  I didn't

              8    know that.

              9                All right.  Mr. Lemmon, any further

             10    questions?

             11           MR. LEMMON:  No questions.

             12           THE HEARING OFFICER:  Thank you, Mr. Morris, for

             13    your help today.

             14           THE WITNESS:  Thank you.

             15           THE HEARING OFFICER:  Is it time for lunch?

             16           MS. McHUGH:  Yes.

             17           MR. TJ BUDGE:  I think so.

             18           THE HEARING OFFICER:  Shall we try 1:30?

             19           MR. HAEMMERLE:  Let's go it.

             20           THE HEARING OFFICER:  Okay.  Back here at 1:30.

             21                (Lunch recess.)

             22           THE HEARING OFFICER:  We're recording after the

             23    lunch recess.  And we've finished with the previous

             24    witness.

             25                Next witness.
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              1           MR. TJ BUDGE:  Dr. Brendecke.

              2           THE HEARING OFFICER:  Dr. Brendecke, if you'll

              3    come forward, please.  Raise your right hand, if you

              4    would.

              5

              6                     CHARLES M. BRENDECKE,

              7    having been called as a witness by IGWA and duly sworn

              8    to tell the truth relating to said cause, testified as

              9    follows:

             10

             11           THE HEARING OFFICER:  Thank you.  Please be

             12    seated.

             13                And, Mr. TJ Budge, if you'd like to

             14    examine, you may proceed.

             15

             16                      DIRECT EXAMINATION

             17    BY MR. TJ BUDGE:

             18           Q.   Dr. Brendecke, thanks for being here today.

             19                Would you please state your name and spell

             20    your last name for the record.

             21           A.   Charles M. Brendecke, B-r-e-n-d-e-c-k-e.

             22           Q.   Dr. Brendecke, what's your business?

             23           A.   I'm a consulting engineer with AMEC

             24    Environment and Infrastructure.

             25           Q.   You provide consulting work for the Idaho
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              1    Groundwater Appropriators; is that correct?

              2           A.   Yes, I do.  I have since about 1999.

              3           Q.   And what has IGWA asked you to do in this

              4    case?

              5           A.   In this specific case?

              6           Q.   Yes.

              7           A.   To look at the reconnaissance level, look

              8    at the general feasibility of mitigation options, and

              9    try to provide some idea of what they might provide.

             10           Q.   Before we get into the details of your

             11    testimony and your evaluation of those mitigation

             12    options, I want to talk a little bit about your

             13    expertise as an engineer and hydrologist.  And I know

             14    everybody here, or most of us here, are well acquainted

             15    with you and your experience, but we have to lay the --

             16    create the record, in this case anyways.

             17                What college degrees do you hold?

             18           A.   I have a bachelor of science degree in

             19    civil engineering from the University of Colorado.  I

             20    have a master of science degree in civil engineering

             21    and a doctor of philosophy in civil engineering from

             22    Stanford University.

             23           Q.   Do you have any professional licenses or

             24    registrations?

             25           A.   Yes.  I'm a registered professional
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              1    engineer in Colorado, Wyoming, Idaho, I think in

              2    Washington, but I can't remember for sure.

              3           Q.   What are the areas of your engineering

              4    expertise?

              5           A.   A variety of topics, all related to water,

              6    primarily in water resources engineering; water rights

              7    analysis; planning, water resource planning; modeling

              8    related to those activities.

              9           Q.   I understand you've taught some college

             10    courses yourself.

             11           A.   Yes.  I was an assistant professor at the

             12    University of Colorado for a few years.

             13           Q.   Which courses did you teach?

             14           A.   Water-related courses: hydrology, fluid

             15    mechanics, hydraulics, modeling, statistical hydrology.

             16           Q.   Your modeling experience includes

             17    groundwater modeling?

             18           A.   Yes.

             19           Q.   I understand you have been involved with

             20    the Eastern Snake Hydrologic Modeling Committee.

             21           A.   Yes, I have.

             22           Q.   And in that capacity you're familiar with

             23    the Eastern Snake Plain Aquifer model?

             24           A.   Yes, I am.

             25           Q.   You've testified as an expert in prior
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              1    cases; is that right?

              2           A.   Yes, I have.

              3           Q.   Including cases before the Department of

              4    Water Resources?

              5           A.   Yes.

              6           MR. TJ BUDGE:  Director, Dr. Brendecke was

              7    admitted as an expert in engineering, hydrology,

              8    groundwater modeling, aquifer analysis, and water

              9    rights analysis in the Rangen delivery call case.

             10                And in light of his testimony, I'd ask that

             11    he be so admitted in this case as well.

             12           THE HEARING OFFICER:  Mr. Haemmerle?

             13           MR. HAEMMERLE:  Mr. May is doing it, Director.

             14           THE HEARING OFFICER:  Mr. May?

             15           MR. MAY:  Director, I guess I don't generally

             16    have a question about Dr. Brendecke's qualifications.

             17    You know, what he's being admitted as an expert on, I

             18    guess we'll see when we see the testimony.  I may have

             19    foundational questions about particular opinions.  But

             20    I don't have any general concern about his

             21    qualifications.

             22           THE HEARING OFFICER:  Okay.  Mr. Lemmon?

             23           MR. LEMMON:  No.

             24           THE HEARING OFFICER:  Okay.  Mr. Brendecke is

             25    recognized as an expert in the areas you articulated,
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              1    Mr. Budge.

              2           MR. TJ BUDGE:  Thanks, Director.

              3           Q.   Dr. Brendecke, could you open to

              4    Exhibit 1000, which is the mitigation plan submitted in

              5    this case.

              6                What I'd like to do is walk through each of

              7    the mitigation proposals that are included in IGWA's

              8    mitigation plan and ask what you've done to evaluate

              9    those proposals and ask how each proposal would benefit

             10    Rangen and how the mitigation credit would be

             11    calculated for the groundwater districts if the

             12    mitigation proposal is approved by the Director.

             13                So if you'll turn to page 2, section 1

             14    requests credit for mitigation activities, including

             15    conversions, dry-ups, and groundwater recharge.  Let's

             16    talk about the conversions first.  You were here in the

             17    audience during prior testimony and exhibits explaining

             18    that the groundwater users have converted tens and

             19    thousands of acres from groundwater to surface-water

             20    irrigation over the last five or ten years.

             21                Are you familiar with the conversion

             22    activities that IGWA and its members have undertaken?

             23           A.   Yes, I generally am.  I haven't examined

             24    each project.

             25           Q.   How are you familiar with those activities?
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              1           A.   Just from my involvement with the

              2    groundwater districts for the last 15 years, testimony

              3    in previous cases that relied on evaluation of

              4    conversion benefits, modeling of conversion benefits.

              5           Q.   Has IGWA asked you to model conversion

              6    activities in times past?

              7           A.   Yes.

              8           Q.   Have they asked you to run the Eastern

              9    Snake Plain Aquifer model to calculate the effects of

             10    their conversions with respect to this mitigation plan

             11    particularly?

             12           A.   No.  Well, I intended to, but there hasn't

             13    been time at this point.

             14           Q.   Let me have you turn in those exhibits to

             15    Exhibits 1041 through 1045.  Dr. Brendecke, you can

             16    flip through these, and you'll recognize these as maps

             17    that you provided to me in preparing for this hearing

             18    today.  Each of them has the AMEC logo on them.

             19                Are these maps that you or your staff

             20    prepared?

             21           A.   Yes.

             22           Q.   And what do these show?

             23           A.   These show the points of diversion for the

             24    conversion projects that were active in each of these

             25    years.
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              1           Q.   Where did you --

              2           A.   Let me back up just a second.

              3                This is focused on the area in Water

              4    District 130, not in areas farther upstream.

              5           Q.   There may be other conversions that aren't

              6    shown on these maps?

              7           A.   Yes.

              8           Q.   And if I look through these exhibits, 1040

              9    is 2006 active conversions.

             10                So these were conversions active in the

             11    year 2006; is that right?

             12           A.   Yes.

             13           Q.   And then the following exhibits are for

             14    subsequent years.  We have the year 2007, '8, '9 --

             15           A.   Yeah.

             16           Q.   -- maps for those years.

             17                Do you have similar maps for years post

             18    2009?

             19           A.   I probably have them for 2010.

             20           Q.   Okay.

             21           A.   Yeah, I think we have recent -- we have

             22    recent maps actually for the conversion parcels.

             23           MR. MAY:  Can I ask a clarification question?

             24    The one that I show as 1040 is different than what

             25    you're talking about.
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              1                1040 or 1041?

              2           MR. TJ BUDGE:  Okay.  To clarify for the record,

              3    these maps that we've been discussing begin at

              4    Exhibit 1041, not Exhibit 1040.  It appears I may have

              5    misspoken in that regard.

              6           THE WITNESS:  Yes.

              7           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, where

              8    did you get the data of the conversion locations that

              9    are shown on these maps?

             10           A.   These are from the Department's point of

             11    diversion database and the records of the wells that

             12    are participating in the conversions.

             13           Q.   And what is to be gleaned from these maps,

             14    other than just the points of diversions in those

             15    particular years?

             16           A.   I would say the main thing to be gleaned

             17    from these maps is that the conversions have been going

             18    on since 2006, and they are relatively stable

             19    between -- from year to year in location.

             20           Q.   Okay.  And I understood from Ms. Sukow's

             21    testimony that conversions benefit Rangen by resulting

             22    in less groundwater withdrawn from the aquifer and also

             23    more surface water recharging the aquifer.

             24                Is that a fair assessment?

             25           A.   Yes.  The idea of the conversions is to
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              1    replace groundwater withdrawals with surface-water

              2    supplies.  And so the one aspect of the benefit is to

              3    the -- is the reduction in the withdrawal of

              4    groundwater, and the second is the introduction by

              5    incidental recharge of surface water to the aquifer.

              6           Q.   Thank you.  That's helpful.

              7                Next if you could turn to Exhibit 1025.

              8    You'll recognize this as the table that Ms. Sukow

              9    prepared on behalf of the Department reflecting the

             10    results of her model calculations of conversions and

             11    CREP and recharge.

             12                Do you recognize that table as such?

             13           A.   Yes, I do.

             14           Q.   Just focusing on the conversions portion,

             15    which are the first two columns, you testified that you

             16    have not run the model yourself to calculate

             17    conversions and the predicted benefit to the Curren

             18    Tunnel for the years 2011 through '13; is that right?

             19           A.   For the Curren Tunnel, that's correct.

             20           Q.   Do you have any reason to dispute the

             21    calculations shown in this table?  And what I'm

             22    referring to specifically are the conversion

             23    calculations for IGWA and Southwest in the years 2011,

             24    '12, and '13.

             25           A.   I don't have any reason to dispute them.
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              1           Q.   One of the things that Ms. Sukow explained,

              2    and Ms. Yenter as well, is the Department calculates

              3    conversions after the fact.  They measure the amount of

              4    surface water that's delivered to the conversion acres,

              5    and then they plug that into the model to determine the

              6    benefit to, in this case, the Rangen Spring cell in the

              7    Curren Tunnel.

              8                If the Director were to want to predict the

              9    effect of conversions prospectively -- for example, if

             10    he were trying to find out what type of benefit Rangen

             11    could be expected to receive in 2014 for conversions

             12    that are going to happen this summer -- do you have any

             13    suggestions as to how he might do that?

             14           A.   Since these are relatively stable from year

             15    to year, you might assume that next year will be the

             16    average of the preceding three or something along that

             17    line.

             18           Q.   And in your view, is it reasonable for the

             19    Director to carry forward an average, a three-year

             20    moving average or something of that nature of past

             21    conversions to predict future benefit to Rangen for

             22    conversions that may happen in the near future?

             23           A.   I think it would be, otherwise you have to

             24    make some assumptions about the climate next year and a

             25    variety of things like that.  So you could potentially
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              1    model it.  But you have to make a lot of assumptions.

              2    In order to get to the quick answer I think a moving

              3    average would be a reasonable thing to do.

              4           Q.   Now, isn't it likely that that moving

              5    average -- for example, the Director used a three-year

              6    moving average to predict the likely conversion benefit

              7    for 2014 -- that it's likely that the actual benefit

              8    from conversions may be somewhat higher or somewhat

              9    lower, even though it's close?

             10           A.   By the time 2014 is over?

             11           Q.   Yeah.

             12           A.   Yeah.  It probably wouldn't be exactly what

             13    the estimate was.  It hardly ever is.

             14           Q.   In the long term wouldn't those overages

             15    and underages kind of even out as conversions fluctuate

             16    from year to year if you continued to use this type of

             17    process you mentioned, the three-year moving average,

             18    wouldn't that account for those in the long term?

             19           MR. MAY:  Objection.  Lack of foundation.

             20           THE HEARING OFFICER:  Overruled.

             21           THE WITNESS:  I think it would.  You know,

             22    assuming the same projects keep participating, I think

             23    you'd end up with something close to the average.

             24           Q.   (BY MR. TJ BUDGE):  Okay.  Thank you.  I

             25    don't have any further questions regarding conversions.
                                                                 422


              1    But I do want to turn to the next mitigation proposal

              2    in IGWA's mitigation plan, which -- and that, again, is

              3    Exhibit 1000.  That's labeled "Voluntary dry-ups."

              4                And there's been prior testimony that

              5    there's the what we've referred to as the CREP program

              6    and some other programs where groundwater irrigators

              7    ceased irrigating their land altogether, so they not

              8    only stop using groundwater, but they also don't

              9    irrigate it with surface water.

             10                Are you familiar with the dry-ups

             11    undertaken by groundwater users?

             12           A.   Yes, I am.

             13           Q.   How so?

             14           A.   Again, from my involvement with IGWA for

             15    the last 15 years, as part of the early discussions

             16    about trying to set up such a program.

             17           Q.   And if you'd please turn to Exhibit 1039.

             18    Dr. Brendecke, this document is titled "Idaho's

             19    Conservation Reserve Enhancement Program."

             20                Is CREP an acronym for Conservation Reserve

             21    Enhancement Program?

             22           A.   Yes.

             23           Q.   And I believe that you provided this

             24    document.

             25                Are you familiar with this document?
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              1           A.   Yes.  The NRCS, Soil and Water Conservation

              2    Commission put out an annual summary of the CREP

              3    program, and have for some years.  This is the most

              4    recent one I have.  They all look more or less the

              5    same.

              6           Q.   Did you obtain this from the NRCS?

              7           A.   I obtained -- and I'm trying to think of

              8    the fellow's name that I got it from.  I want to say

              9    Chuck Pencer or Chuck Peltser.  And I'm not sure if

             10    he's with the NRCS or with the Soil and Water

             11    Conservation Commission.

             12           Q.   Was he in Idaho?

             13           A.   Yes.

             14           MR. TJ BUDGE:  Garrick, my records reflect that

             15    Exhibit 1039 has been admitted into evidence.

             16                Do you show that as well?

             17           MR. BAXTER:  Yes, I do.

             18           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, were you

             19    here earlier this morning when Ms. Sukow was explaining

             20    how ESPAM calculates the benefit to, for example, the

             21    Rangen Spring cell from conversions and recharge and

             22    dry-ups?

             23           A.   Yes.

             24           Q.   My understanding of her testimony -- and

             25    I'll use -- since we're talking about dry-ups or CREP,
                                                                 424


              1    as an example, is that the model can have data input

              2    into it to reflect the hydrologic change in a

              3    particular model cell.  For example, if land within a

              4    certain model cell is dried up, the effect of those

              5    lesser withdrawals in that model cell can be input into

              6    the model.  And then the model can be run to determine

              7    the effect on a spring cell or a river reach resulting

              8    from the hydrologic change in the model cell that we

              9    began with.

             10                Is that a fair characterization of how the

             11    model predicts the benefit from conversions and CREP

             12    and recharge?

             13           A.   Yes.  I think these are all run with a

             14    superposition version of the model.  So the change in

             15    stress is put into that superposition, and you get the

             16    change in performance at whatever other cell you are

             17    interested in, in this case the drain cell that

             18    contains Rangen.

             19           Q.   Explain what you mean by a superposition

             20    version of the model.

             21           A.   Superposition is a formulation of the model

             22    that allows you to calculate changes without having to

             23    make two model runs, a before and after change.

             24           Q.   And so you don't dispute, then, the

             25    procedure that Ms. Sukow undertook to calculate the
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              1    benefits to the Curren Tunnel from conversions and CREP

              2    and recharge?

              3           A.   Well, there may be a caveat on the

              4    recharge, because there wasn't any recharge calculation

              5    for IGWA.  But I generally don't have any dispute with

              6    that.  That's the way we've been doing it for a number

              7    of years.

              8           Q.   Have you at times in the past done your own

              9    model run to verify the Department's model calculations

             10    for mitigation activities of this type?

             11           A.   Yes.

             12           Q.   And have you found that the -- the

             13    Department's calculations are the same or very close to

             14    your own --

             15           A.   Yes.

             16           Q.   -- model runs?

             17                So then are you -- in the past or today

             18    you've been comfortable that the Department's model

             19    runs have been accurate?

             20           A.   Yes.

             21           Q.   We talked a moment ago about conversions

             22    being calculated after the fact.  My understanding is

             23    that the effect of CREP or dry-ups is also calculated

             24    after the fact by the Department in terms of their

             25    model run.
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              1                Is that your understanding as well?

              2           A.   Yes.

              3           Q.   You mentioned that if the Director were to

              4    try to reasonably project the effect of CREP enrollment

              5    or other dry-ups on Rangen prospectively -- for

              6    example, in 2014 -- that one reasonable way to do that

              7    for conversions would be to take a three-year moving

              8    average and project that forward.

              9                Do you believe that that would also be a

             10    reasonable approach for calculating benefits from

             11    dry-ups?

             12           A.   Yes, I think it would be a reasonable --

             13    reasonable approach.

             14           Q.   You mentioned that the conversion acres had

             15    been relatively steady.

             16                Do you know whether CREP enrollment has

             17    been steady or volatile, or whether it has been steady

             18    like the conversions?

             19           A.   It's been pretty steady, especially over

             20    the last four or five years.  There's always a few

             21    acres here coming in and a few acres there going out.

             22    But by and large, it's pretty stable at this point.

             23           Q.   Okay.  Let's turn now to the next item in

             24    the mitigation plan which deals with recharge.

             25                Are you familiar with recharge activities
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              1    that groundwater users have been involved with in the

              2    past?

              3           A.   Yes.

              4           Q.   How so?

              5           A.   Again, my relationship with the groundwater

              6    users over the last 15 years, I've been consulted on a

              7    variety of things and stayed pretty much in touch with

              8    what's going on.

              9           Q.   Have you done model runs yourself to try to

             10    calculate the effects of recharge activities pumpers

             11    have undertaken in the past?

             12           A.   I have.

             13           Q.   You mentioned potential concern with the

             14    recharge calculations in Exhibit 1025, which is the

             15    Department's model results.  Please turn open to that

             16    exhibit.  Yeah, that's 1025.

             17                You'll see that the Department did provide

             18    credit for recharge undertaken by Southwest Irrigation

             19    District.  My understanding from Ms. Sukow's testimony

             20    is that this does not include any credit for recharge

             21    performed by the Water Resource Board or for recharge

             22    that may have occurred at the Sandy Ponds.

             23                Have you looked at the recharge performed

             24    by the Water Resource Board in recent years?

             25           A.   Yes, I did.  And I have a table that sort
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              1    of summarizes that activity, I think, as an exhibit.

              2           Q.   I believe that's Exhibit 1091.

              3           A.   Okay.

              4           Q.   Is this the table you're referring to?

              5           A.   Well, I had another one that broke it out a

              6    little more distinctly between the Water Resource Board

              7    and IGWA.  But that's probably in the spreadsheet, all

              8    managed recharge 2007 to 2011.

              9           Q.   I believe that's Exhibit 1093 you're

             10    referring to.

             11           A.   Yes.

             12           Q.   We'll pull that up on the screen.  In the

             13    exhibit binder is just a screenshot of the first page

             14    of this spreadsheet.

             15                Is this the spreadsheet you're referring

             16    to?

             17           A.   Yes.

             18           Q.   And what does this show?

             19           A.   This shows the annual amounts of water

             20    recharged at different locations, between 2007 and

             21    2011.  And the recharge undertaken by the Water

             22    Resource Board is in black font, and the recharge taken

             23    by other entities is in the red font.  This is a table

             24    prepared by Mr. Quinn, the Department.

             25                And, for example, you can see there in the
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              1    very first couple of columns in 2007 and 2008 there was

              2    no recharge run into the Aberdeen-Springfield Canal

              3    Company.  In 2009 there was 18,563 acre-feet of

              4    recharge run into American -- or Aberdeen-Springfield.

              5    In 2011 -- or that was by the Board.  And in 2011 there

              6    was 15,213 acre-feet run into Aberdeen-Springfield by

              7    the Board and 9,351 run in by others.

              8           Q.   Do you know who does the other recharge

              9    besides the Board?

             10           A.   There have been two entities that have done

             11    it.  IGWA has done it in the past, and there was a

             12    group of water users in the Upper Snake Basin -- I

             13    forget the name of it exactly, Upper Snake Recharge

             14    Coalition or something along that line.  They did some

             15    recharge, I think, in 2011.  And most of that is in --

             16    most of that recharge activity of theirs went into

             17    canal systems above Milner.

             18           Q.   Okay.  If you look --

             19           A.   Above American Falls.

             20           Q.   If you look under North Side Canal system,

             21    there was a number of -- quite a bit of recharge done

             22    between 2007 and 2009 by others.

             23                Do you know who performed that recharge?

             24           A.   That was -- that was IGWA recharge.

             25           Q.   Okay.  Now -- and so the record's clear,
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              1    you explained that this spreadsheet came from the

              2    Department?

              3           A.   Yes.

              4           MR. TJ BUDGE:  I'd offer Exhibit 1093 into

              5    evidence.

              6           THE HEARING OFFICER:  Mr. May?

              7           MR. MAY:  Can I ask a couple of questions in aid

              8    of an objection?

              9           THE HEARING OFFICER:  Yes.

             10

             11                     VOIR DIRE EXAMINATION

             12    BY MR. MAY:

             13           Q.   Dr. Brendecke, do you have any knowledge of

             14    where the data came from to create this table?

             15           A.   The table was prepared by -- his last name

             16    is Quinn -- and I'm at a loss for his first name right

             17    now -- at the Department, who I believe is the recharge

             18    manager.  And I'd have to -- I'd have to ask him where

             19    the individual records came from.

             20           Q.   Okay.  And are you aware of any records or

             21    is there any indication on this table that would allow

             22    us to determine who did the recharge that's noted in

             23    red?

             24           A.   Not on this -- not on this particular

             25    table, no.  But I know that the Upper Snake folks did
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              1    their recharge activity in 2011, and IGWA did its in

              2    the earlier years.  And IGWA's all went into the North

              3    Side system.

              4           Q.   Do you know whether today IGWA is leasing

              5    any water to provide recharge?

              6           A.   I don't -- I don't think they've done that

              7    for a couple of years.

              8           MR. MAY:  Director, my objection would be just

              9    on the basis of relevance.  They're no longer

             10    performing this recharge.  They don't have the water to

             11    lease.  They haven't leased the water.

             12           THE HEARING OFFICER:  Overruled.

             13                But I will point out, based on Mr. May's

             14    examination of Dr. Brendecke, that the information may

             15    not have significant value if it can't break out what

             16    private entities, if any, were conducting recharge if

             17    it's all lumped together as "Other."  So it has limited

             18    value.  But I'll receive --

             19                Oh, Mr. Lemmon, any objection?

             20           MR. LEMMON:  I would just have one question.

             21

             22                     VOIR DIRE EXAMINATION

             23    BY MR. LEMMON:

             24           Q.   Do you know whether the water that was

             25    recharged in the red on this chart was from the Water
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              1    Board's water right, or was it leased water bank water?

              2           A.   The numbers in black are the Water Board's

              3    recharge numbers.  And the ones in red are from the two

              4    other entities that I spoke about.

              5           Q.   But do you know if they were recharge from

              6    the Board's water right or -- what source -- in other

              7    words, what water right were those recharged -- was the

              8    source for those recharged waters?

              9           A.   I believe it was the Board's water right

             10    that supplies the Board's recharge.

             11           MS. LEMMON:  Okay.  No other questions.

             12           THE HEARING OFFICER:  Okay.  I'll receive the

             13    document into evidence with the previous

             14    qualifications.

             15                (Exhibit 1093 received.)

             16           THE HEARING OFFICER:  Mr. Budge.

             17

             18                 CONTINUED DIRECT EXAMINATION

             19    BY MR. TJ BUDGE:

             20           Q.   Dr. Brendecke, just to clarify, the Board's

             21    water was used on all of the recharge shown in black

             22    text.

             23                Was the Board's water also used in the

             24    recharge shown in the red text?

             25           A.   I don't believe the Board's water was used
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              1    in the red text numbers.

              2           Q.   Have you attempted to determine how much of

              3    this recharge occurred within the Great Rift trim line?

              4           A.   It would be that occurring under AFRD 2;

              5    Big Wood Canal Company, the BWCC; and North Side Canal

              6    Company.

              7           Q.   And if you'll turn back to Exhibit 1091.

              8           A.   I'm sorry.  There's some Southwest.  The

              9    column way over on the right, Southwest, I neglected.

             10           Q.   Thank you.

             11                If you'll turn to Exhibit 1091.

             12                Is this just, then, a derivative of that

             13    prior chart that is limited to recharge within those

             14    canal companies you've mentioned, American Falls No. 2,

             15    Big Wood, North Side, and Southwest being those canals

             16    within the Great Rift trim line?

             17           A.   Yes.

             18           Q.   And you'll see at the bottom --

             19           A.   I realize there's an omission on this

             20    exhibit.  If we could go back to the other one for a

             21    second --

             22           Q.   Sure.

             23           A.   -- the one that was just up.

             24           Q.   We'll turn back to 1093.

             25           A.   This -- I neglected to put the 2007 and
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              1    2008 activities that are shown under North Side Canal

              2    Company --

              3           Q.   Okay.

              4           A.   -- on Exhibit 1091.

              5           Q.   Okay.  So if we look at -- so the record's

              6    clear, Exhibit 1093 shows that recharge occurred in

              7    2007, 2008 for North Side Canal Company, 27,360

              8    acre-feet in 2007 and 1,205 acre-feet in 2008.  And if

              9    we turn back to Exhibit 1091, those recharge figures

             10    have been omitted from this table.

             11                And that's the error you're referring to?

             12           A.   Yes.

             13           Q.   Okay.  As we look at 1091, it has a

             14    notation on the bottom that identifies the spreadsheets

             15    from which this data came from.  I believe these

             16    spreadsheets are contained in evidence here.  The first

             17    one would be 1090.

             18                Do you see that?

             19           A.   The all managed recharge is 1093.

             20           Q.   Okay.  I see.  So the source "All managed

             21    recharge 2007 to 2011," that is Exhibit 1093.

             22                Which spreadsheet is 1090?

             23           A.   1090 is -- 1090 is the 2013 cfs curve.

             24           Q.   And then 1092?

             25           A.   1092 would be the 2012 cfs curve.
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              1           Q.   Okay.  So Exhibit 1091 was derived from the

              2    data in 1090, 1092, and 1093; is that right?

              3           A.   That's correct.

              4           Q.   And the spreadsheets in 1090 and 1092, are

              5    those also Department of Water Resources data sources?

              6           A.   Yes.  All three of the spreadsheets were

              7    provided by Mr. Quinn.

              8           MR. TJ BUDGE:  Okay.  I would offer

              9    Exhibits 1090 through 1092 -- oh, excuse me, 1090,

             10    1091, 1092, and 1094.

             11           MR. MAY:  I guess --

             12           THE HEARING OFFICER:  Mr. May?

             13           MR. MAY:  I guess I would object at this point

             14    based on lack of foundation.  I don't think we've seen

             15    1090 or 1092 or had a description of what they are or

             16    how they relate to 1091.

             17                And from what we've seen of 1093, I'm not

             18    sure that I'm following how this provided the data from

             19    this.  So I guess lack of foundation at this point.  I

             20    don't really understand what's going on.

             21           THE HEARING OFFICER:  Mr. Budge, I agree.  I

             22    look at these, and Dr. Brendecke has referred to them

             23    as curves, at least that's what --

             24           MR. TJ BUDGE:  That would be fine.  I could ask

             25    a few more questions.
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              1           THE HEARING OFFICER:  Yeah, thank you.

              2           MR. TJ BUDGE:  Justin, will you pull up the

              3    spreadsheet marked Exhibit 1090.

              4           Q.   Dr. Brendecke, we have 1090 projected on

              5    the screen.  You've testified that this came from

              6    Mr. Quinn, who's a Department employee, who is or was

              7    in charge of keeping track of recharge activities.

              8                Can you explain the data contained in this

              9    spreadsheet.

             10           A.   The spreadsheet is organized so that the

             11    columns down the left are the days of the year,

             12    starting with January 1st, and across the top are the

             13    different canal systems and facilities into which

             14    recharge water was placed.  And it's a daily record of

             15    that -- those recharge deliveries.

             16                And the first -- the first tab in the

             17    spreadsheet is just the data for all of these different

             18    facilities.  And then the second tab is a plot of what

             19    that data looks like.

             20           Q.   Okay.  Justin, could you pull up the

             21    second --

             22           A.   And I think -- I can only presume that's

             23    why he named it "curve."

             24           MR. MAY:  Pull up the plot?

             25           MR. TJ BUDGE:  Yeah, the plot.
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              1           Q.   (BY MR. TJ BUDGE):  So what does this --

              2    can you explain what's shown on this tab, the "Plot"

              3    tab.

              4           A.   Well, it's just the daily -- the daily

              5    records that were in the spreadsheet.

              6           MR. TJ BUDGE:  Justin, please flip back to the

              7    "Data" tab and scroll down.

              8           MR. MAY:  To where?

              9           MR. TJ BUDGE:  To the bottom.  See if there's a

             10    summation.

             11           THE WITNESS:  You may have to scroll over as

             12    well.  I mean you're only seeing a corner of it.

             13           Q.   (BY MR. TJ BUDGE):  So, Dr. Brendecke, it

             14    appears that there's a column for each of the canal

             15    companies that are listed on Exhibit 1093.

             16           A.   Yes.

             17           Q.   This spreadsheet does not appear to contain

             18    all of the recharge data that's shown on 1093, or am I

             19    simply not --

             20           A.   Well, I'm just wondering if it's being

             21    missed because of the way the screen is divided here.

             22           Q.   Justin, let's look at 1092, see if there's

             23    any difference there.

             24                Dr. Brendecke, we're going to plug 1092,

             25    which is the 2012 recharge spreadsheet.  What's up on
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              1    the screen right now --

              2           A.   We were looking at the 2013 before?

              3           Q.   Yes.  Yes.

              4           A.   Well, yeah, if you look on Exhibit 1091,

              5    you'll see there was only 300 acre-feet in 2013.

              6           Q.   Oh, I see.  Okay.  So --

              7           A.   So maybe these are -- maybe these are --

              8    maybe my previous reference had the numbers transposed.

              9    I can't remember.  I thought previously we were looking

             10    at 2012, but we were looking at 2013.

             11           MR. TJ BUDGE:  Okay.  So, Justin, if we could go

             12    back to -- and I apologize for jumping around -- 1090.

             13    And scroll to the left a little bit.  And then scroll

             14    down.  There's some recharge data in there.

             15           MR. MAY:  Somewhere.

             16           THE WITNESS:  Well, it all happened --

             17           Q.   (BY MR. TJ BUDGE):  Okay.  Dr. Brendecke,

             18    there wasn't much recharge that occurred last year

             19    apparently.

             20           A.   Yeah.

             21           Q.   And my understanding --

             22           A.   This says "2012" at the top, but it's 2013.

             23    Must be 2013.  We just misnumbered these somehow.

             24           Q.   The screenshot that we have in the exhibits

             25    is labeled "2013 curve."  That's what I've got for
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              1    1090.

              2                Is this 1090?

              3           MR. MAY:  That's what it says.  I'm just pulling

              4    it off of the data you gave me on that thumb drive.

              5           THE WITNESS:  Well, the screenshot that is

              6    Exhibit 1090, if you look in the upper left-hand corner

              7    of the spreadsheet -- of the screenshot, it says

              8    "2013 cfs curve."  And there are -- there's an image --

              9    an inset of the chart and the table that has the small

             10    amount of recharge that occurred shown on what is

             11    marked as Exhibit 1090.

             12           Q.   (BY MR. TJ BUDGE):  Okay.  So let me just

             13    see if we can cut to the chase.

             14                Am I correct in understanding that the

             15    Department inputs on these spreadsheets we've got in

             16    front of us, Exhibit 1090, the amount of recharge that

             17    is performed in each of these canal systems throughout

             18    the year on a daily basis, and that data has been

             19    summarized in Exhibit 1093?

             20           A.   Yes.

             21           Q.   And then you've pulled out from 1093 the

             22    portion that occurs within the Great Rift trim line?

             23           A.   Well, 1093 only went through 2011.

             24           Q.   I see.

             25           A.   So the 2012 and 2013 recharge comes from
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              1    these other spreadsheets.  And it looks like this image

              2    is mislabeled.  1090 should be 2013 cfs curve.

              3           MR. TJ BUDGE:  Well, Garrick --

              4           THE WITNESS:  I don't know how that happened.

              5           MR. TJ BUDGE:  Garrick, do you have the thumb

              6    drive that has our electronic exhibits on it?

              7           MR. BAXTER:  I gave it to Debbie.  I can go get

              8    it if we need it.

              9           MR. TJ BUDGE:  Would you just check.  In my

             10    exhibit binder, and the one before the witness,

             11    Exhibit 1090 is labeled the 2013 curve.  And

             12    Exhibit 1092 is the 2012 curve.  We just need to

             13    confirm that we've got the correct spreadsheets in the

             14    record.

             15                Director, with that explanation that the

             16    data shown in Exhibit 1091 is derived from the

             17    Department's recharge data for the years 2007 and 2011,

             18    those four years come from Exhibit 1093, and then for

             19    the years 2012 and 2013 that data comes from the

             20    Department's spreadsheets identified as Exhibits 1090

             21    and 1092.

             22           THE HEARING OFFICER:  Mr. May.

             23           MR. MAY:  Can I ask a few more questions?  I'm

             24    still very confused.

             25           THE HEARING OFFICER:  Yes.
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              1                     VOIR DIRE EXAMINATION

              2    BY MR. MAY:

              3           Q.   Just glancing at what we've got on the

              4    screen here, Dr. Brendecke --

              5           A.   Now, this is 2013.

              6           Q.   Exhibit 1090, I'm assuming it's for 2013.

              7           A.   Right.

              8           Q.   The only thing that I show here -- and

              9    maybe we can scroll around a little bit, though -- are

             10    some numbers under AFRD No. 2; correct?

             11           A.   Yes.

             12           Q.   Okay.  And so we look at AFRD No. 2 on --

             13    I'm assuming American Falls is AFRD No. 2.

             14           A.   Right.

             15           Q.   For 2013 it was zero.

             16           A.   Right.

             17           Q.   I didn't see any other numbers --

             18           A.   Well, go back to the other spreadsheet.

             19           Q.   1090; right?

             20           A.   And scroll to the right.  There's

             21    Southwest.  That adds up to 300.

             22           Q.   So what you're counting on there are these

             23    300 cfs?

             24           A.   And I just missed those couple thousand

             25    acre-feet over there in AFRD.
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              1           Q.   Is there anything on this spreadsheet that

              2    indicates who was doing this recharge?

              3           A.   This was all Water Resource Board.

              4           Q.   So all of the 2013 was Water Resource

              5    Board, not IGWA?

              6           A.   Yes.

              7           Q.   Did you say that -- which one is -- which

              8    one is 2012?

              9           MR. TJ BUDGE:  1092.

             10           MR. MAY:  1092.

             11           Q.   And on -- okay.  So if we look at

             12    Exhibit 1092, it says, "2012 ESPA recharge."

             13                Is there any indication on this spreadsheet

             14    as to which was IGWA recharge and which was Idaho Water

             15    Resource Board?

             16           A.   IGWA didn't do any recharge in 2012.

             17           Q.   So all of the recharge shown in 2012 also

             18    was done by the Water Resource Board?

             19           A.   It may be that some of the Southwest was

             20    done by them.

             21           Q.   Okay.  But to the extent that we're talking

             22    about IGWA, IGWA did not do any in 2012?

             23           A.   That's correct.

             24           Q.   So in 2012 and 2013, the numbers that

             25    you've got on Exhibit 1091, none of those -- none of
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              1    that recharge was done by IGWA?

              2           A.   That's correct.

              3           Q.   And to the extent --

              4           A.   Now, IGWA may have participated in funding

              5    some of it.

              6           Q.   And as we go earlier, I recall looking at

              7    1093, that there was at least some breakout between

              8    Idaho Water Resource Board and others.

              9                How much of the recharge that's shown on

             10    here for 2011 and earlier was done by the Idaho Water

             11    Resource Board?

             12           A.   In 2011 it looks like all of the recharge

             13    in this table, that's in this table, which is within

             14    the trim line, was done by the Water Resource Board.

             15           Q.   In 2011?

             16           A.   Yes.

             17           Q.   And how about in 2010?

             18           A.   In 2010 it looks like -- it looks like in

             19    2010 it was all Water Resource Board.

             20           Q.   Okay.  And how about 2009?

             21           A.   2009, it looks like about 13,700 of the --

             22    IGWA did 13,700.  This got left out too.  IGWA did

             23    13,700 of -- acre-feet of recharge on the North Side

             24    Canal system in 2009.  And what's on here is only that

             25    number that was done by the Board.
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              1                So instead of 6500 it should say something

              2    more like 20,000, of which roughly two-thirds was IGWA.

              3           MR. MAY:  Director, I would object to all of

              4    these exhibits on the basis both of foundation as well

              5    as relevance.

              6           THE HEARING OFFICER:  I'll overrule the

              7    objection.  But again, my statement is the same as it

              8    was before.  It's difficult for me, through these

              9    exhibits, to determine -- other than Board recharge, as

             10    I look at 1093 -- who was actually conducting the other

             11    recharge.  So I think it has a lesser value or

             12    diminished value as a result.  So it goes to the weight

             13    of the worth of the exhibit, Mr. May.  So it's --

             14           MR. MAY:  And then, Director, we --

             15           THE HEARING OFFICER:  Do you have any

             16    objections, Mr. Lemmon?

             17           MR. LEMMON:  I would just have a question.

             18

             19                     VOIR DIRE EXAMINATION

             20    BY MR. LEMMON:

             21           Q.   And that would be on the 2009 IGWA recharge

             22    that you just suggested happened.

             23                Would you know which site that was

             24    recharged to, where that credit came from?  Might that

             25    have been from the recharge at the Sandy Pond?
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              1           A.   I can't tell you what part of this went

              2    into the Sandy Pond in 2009.  This would have been the

              3    diversion at Milner for recharge.  And it would have

              4    been distributed through the canal system into recharge

              5    facilities potentially or may have all been done at --

              6    there's a recharge at Lake Walcott -- or not Lake

              7    Walcott.

              8           Q.   Wilson Lake?

              9           A.   Wilson Lake, yes, also.  So this is just a

             10    measure of what was diverted at Milner for recharge.

             11    This would be rental water.

             12           Q.   So those figures would have been provided

             13    by North Side Canal Company?

             14           A.   Potentially provided to Mr. Quinn by North

             15    Side.

             16           MS. LEMMON:  Okay.  That's all the questions I

             17    have for now.

             18           THE HEARING OFFICER:  Okay.  The documents are

             19    received into evidence, with the qualification

             20    regarding the weight of the exhibit and its worth.

             21           MR. HAEMMERLE:  Director, was that 1090 through

             22    1094?

             23           THE HEARING OFFICER:  Yes.  Sorry.

             24           MR. HAEMMERLE:  Thank you.

             25                (Exhibits 1090-1092 and 1094 received.)
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              1           MR. TJ BUDGE:  Director, we freely acknowledge

              2    that we don't have an exhibit specifying who

              3    contributed what.  That's not due to a lack of effort.

              4    The Water Resource Board keeps all of that data.

              5                You'll recall we did put into evidence one

              6    transmittal letter we were able to obtain conveying

              7    money to the Water Board.  But unfortunately,

              8    Mr. Quinn, who kept all this data, we understand is no

              9    longer either working there or in charge of this

             10    program.  And the Water Board, in the time constraints

             11    for this hearing, was unable to provide an accounting

             12    of the exact recharge done by private contributor.

             13                So we understand the concern, and it's one

             14    we share.  And it's -- you know, we would have loved to

             15    have that exhibit prepared, but that's not one that was

             16    available within this time constraint.

             17           THE HEARING OFFICER:  Okay.

             18           MR. MAY:  I would object to the statement, I

             19    guess, as I question the standard.

             20

             21                 CONTINUED DIRECT EXAMINATION

             22    BY MR. TJ BUDGE:

             23           Q.   Dr. Brendecke, recognizing --

             24           THE HEARING OFFICER:  Well, I'll let it in.

             25                Go ahead.
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              1           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke,

              2    recognizing that we aren't able to pinpoint who

              3    contributed to each recharge project, have you made an

              4    attempt just to take the recharges performed on a whole

              5    and determine whether it had any material impact on

              6    flows at Rangen?

              7           A.   Yes.

              8           Q.   And if you'll turn to Exhibit 1095.

              9           A.   It's not in this folder.

             10           Q.   I'm going to hand you a looseleaf copy.

             11    This exhibit was printed after that binder was put

             12    together.  It just didn't make it into the binder.

             13                Director, I'll give you a copy as well.

             14           THE HEARING OFFICER:  Thank you.

             15                (Exhibit 1095 marked.)

             16           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, do you

             17    recognize this document?

             18           A.   Yes.

             19           Q.   Is this a document you created?

             20           A.   Yes.

             21           Q.   I see it's labeled "Estimated benefit to

             22    Curren Tunnel for mitigation activities."  And the top

             23    section of it, anyways, relates to recharge through

             24    what's identified American Falls, Big Wood, North Side,

             25    and Southwest.
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              1                Are those referring to the canal companies

              2    we've been discussing:  American Falls Reservoir

              3    District No. 2, Big Wood Canal Company, North Side

              4    Canal Company, and then Southwest Irrigation District?

              5           A.   Yes.

              6           Q.   And what do these figures for recharge for

              7    the years 2005 to 2013, what do those figures show and

              8    where did they come from?

              9           A.   These are meant to be a very

             10    reconnaissance-level estimate, mainly to just get sort

             11    of an order of magnitude idea of what the potential

             12    benefits might be at Rangen from all of the recharge

             13    activities that have gone on.

             14           Q.   And --

             15           A.   And the -- okay.  Go ahead.

             16           Q.   I apologize.  These were generated by

             17    running the Eastern Snake Plain Aquifer model?

             18           A.   Yes.  Well, actually, we used the

             19    steady-state response functions from the ESPAM-2.1.

             20           Q.   Okay.  And do these figures reflect the

             21    total modeled benefit to the Rangen cell, or the

             22    63 percent portion that's attributed to the Curren

             23    Tunnel?

             24           A.   These would reflect the 63 percent portion.

             25           Q.   You explained that this was kind of a
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              1    reconnaissance-level evaluation.

              2                Could you elaborate on that.

              3           A.   Well, to get a precise evaluation of the

              4    benefit of any particular recharge activity requires

              5    knowing exactly how much water was put into which model

              6    cell and in which month.  And then we could actually

              7    run the model and determine what the benefit is.

              8                This is a very gross estimate, just based

              9    on the total recharge diversions from Milner

             10    distributed over the canal systems --

             11           Q.   Okay.

             12           A.   -- and then calculated on a steady-state

             13    basis.

             14           Q.   Is there a reason you didn't do the final

             15    or complete model run that you just referred to could

             16    be done?

             17           A.   Just there was not time.

             18           Q.   If the Department -- if Department

             19    personnel were to take the recharge data from the

             20    spreadsheets that we've just admitted into evidence,

             21    could they perform a model run to more accurately

             22    calculate the effects on the Curren Tunnel?

             23           A.   Yes.

             24           Q.   Okay.  Let's shift gears just a little bit.

             25    You also mentioned that -- or pointed out that
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              1    Ms. Sukow's calculation of mitigation activities did

              2    not include recharge through the Sandy Pond.  And,

              3    Dr. Brendecke, you were here during prior testimony

              4    about recharge occurring through the Sandy Pond.

              5                Do you have any reason to believe from your

              6    evaluation of IGWA's mitigation plan that recharge is

              7    occurring through the Sandy Ponds?

              8           A.   Yeah, I believe that there is recharge that

              9    occurs there.

             10           Q.   What leads you to that belief?

             11           A.   The magnitude of the discharges into the

             12    Sandy Ponds.

             13           Q.   Have you reviewed the North Side --

             14           A.   I visited the Sandy Ponds myself.

             15           Q.   Okay.  You've seen them in person?

             16           A.   Yes.

             17           Q.   Have you reviewed the North Side Canal

             18    Company data of discharges into the Sandy Ponds?

             19           A.   Yes.

             20           Q.   Could you please turn to Exhibits 1032 and

             21    1033.

             22                Director, I'll note that Exhibit 1022 is --

             23    was a deposition exhibit in Mr. Hansten's deposition,

             24    as was Exhibit 1033.  They've been admitted into the

             25    record by stipulation and reflect the North Side Canal
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              1    Company diversions to the Sandy Pond.

              2                Dr. Brendecke, have you reviewed these

              3    exhibits?

              4           A.   Yes.

              5           MR. MAY:  Can I interrupt just for a second, TJ.

              6    I think you said 1032 the first time and 1022 the

              7    second time, unless I misheard.

              8           MR. TJ BUDGE:  Yeah.  We're referring to

              9    Exhibits 1032 and 1033.

             10           Q.   Have you seen these documents?

             11           A.   Yes.

             12           Q.   And you understand that these reflect North

             13    Side diversions into the Sandy Ponds?

             14           A.   Yes.

             15           Q.   And you mentioned that this diversion data

             16    leads you to believe there's recharge occurring in

             17    those ponds.

             18                Could you elaborate upon that.

             19           A.   Well, if you look at just, for example, the

             20    first table in Table 1 in 1032, you'll see that there

             21    are many days when the average flow into the ponds is

             22    in the neighborhood of 30 to 40 cfs.

             23                And we have heard testimony that diversions

             24    from the Sandy Pipeline are maybe on the order of 6 to

             25    8 cfs, that there's little or no spill from the Sandy
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              1    Ponds into the old wasteway down into the river.  So

              2    the rest of this water has to either evaporate or go

              3    into the ground.

              4           Q.   Have you attempted to determine whether

              5    recharge that occurs in the Sandy Ponds would have any

              6    impact on the flows at Rangen?

              7           A.   Yes.  Again, I did -- again, it is meant to

              8    be an order of magnitude estimate.  I just put these

              9    Sandy Pond deliveries into the same analysis, as for

             10    these other recharge activities, and calculated the

             11    benefit to the Curren Tunnel.

             12           Q.   Okay.  It looks like you're looking at

             13    Exhibit 1095.

             14           A.   Yes.

             15           Q.   And there is a portion of that exhibit that

             16    says "Sandy Ponds."  And it's got figures for 2005

             17    through 2013.

             18                So explain again what these figures

             19    represent.

             20           A.   These would be the steady-state flow

             21    increases at the Curren Tunnel from the recharge

             22    amounts that -- the deliveries that occurred into the

             23    Sandy Pond without regard to other diversions and

             24    deliveries from the Sandy Pond.

             25           Q.   So were these gleaned, then, from taking
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              1    the North Side Canal Company diversions to the Sandy

              2    Pond and then treating those as how to present a

              3    recharge in the ponds?

              4           A.   Yes.  I just assumed they all became

              5    recharge.  I was just trying to get a rough idea --

              6           Q.   Okay.  And --

              7           A.   -- if it's a negligible number or not.

              8           Q.   And what would the Department need to do to

              9    have an accurate calculation or a more accurate

             10    calculation of the effects of recharge in the Sandy

             11    Ponds on the Curren Tunnel?

             12           A.   They'd have to account for the deliveries

             13    from the Sandy Ponds and evaporation from the Sandy

             14    Ponds.  Those are the other two ways water can get out,

             15    besides seeping into the aquifer.

             16           MR. TJ BUDGE:  Okay.  I would offer Exhibit 1095

             17    into evidence.

             18           THE HEARING OFFICER:  Mr. May.

             19           MR. MAY:  I would object on the basis of

             20    foundation.  Also relevance, but foundation.  There's

             21    simply no -- there's no foundation that's been laid as

             22    to where the numbers came from, for instance, in that

             23    upper portion of the table.

             24                And I guess maybe -- can I ask a couple of

             25    questions in aid of an objection as well?
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              1           THE HEARING OFFICER:  Yes.

              2

              3                     VOIR DIRE EXAMINATION

              4    BY MR. MAY:

              5           Q.   Dr. Brendecke, following up on something

              6    that Mr. Lemmon asked you earlier, you indicated that

              7    at least for a portion of the North Side deliveries

              8    that we were looking at at that previous exhibit you

              9    didn't know whether you could distinguish between those

             10    North Side numbers and the Sandy Pond.

             11                Is there duplication here between the Sandy

             12    Pond and North Side?

             13           A.   The numbers under "North Side" at the top

             14    of the table are based on the headgate diversions of

             15    recharge water at Milner.

             16           Q.   So is this -- Dr. Brendecke, is this

             17    incidental recharge of some kind, as opposed to

             18    specific recharge?

             19           A.   Which?

             20           Q.   The numbers that you've got on

             21    Exhibit 1095.

             22           A.   No.  The numbers from the top part of the

             23    table are all from managed recharge activities.

             24           Q.   Okay.  And earlier in response to a

             25    question from Mr. Lemmon, you had indicated that with
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              1    regard to some specific quantities of water, managed

              2    recharge that you were accounting for under North Side,

              3    Mr. Lemmon asked you whether or not those were the same

              4    water that went into the Sandy Pipeline.

              5                And so I'm wondering if you've got

              6    duplication potentially here between North Side and

              7    Sandy Ponds.

              8           A.   The -- well, it's given that the managed

              9    recharge by North Side is undertaken at a time when the

             10    goal was to get all of it into the aquifer.  I'd be

             11    surprised if any of those diversions showed up as waste

             12    spills into the Sandy Pond.

             13           Q.   But you don't know?

             14           A.   But I can't say that it's completely

             15    impossible.  I think it would be highly unlikely.

             16           Q.   What is the relationship between the

             17    numbers that you've got here across the top and the

             18    table that we've previously looked at, which is

             19    Exhibit, I believe, 1091, if any?

             20           A.   1091 is the -- sort of the recharge inputs.

             21    And this table is sort of the recharge outputs, if you

             22    want to think of it that way.

             23           Q.   So when we're looking at this table versus

             24    1091 --

             25           MR. TJ BUDGE:  Director, I need to interrupt.
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              1                This is a questioning in aid of an

              2    objection that certainly appears to be

              3    cross-examination of the witness.  If there's an

              4    objection to the foundation for Exhibit 1095, he can

              5    certainly inquire in that regard.  But it seems that

              6    we're into cross-examination here.

              7           MR. MAY:  Can I respond, Director, at all?

              8           THE HEARING OFFICER:  Sure.

              9           MR. MAY:  I guess I would just say, then, that

             10    my basis is lack of foundation.  There's no showing

             11    really as to how this was created, and there's been no

             12    showing that this was related to IGWA.  It's not IGWA

             13    water, based on the previous table that we looked at.

             14           THE HEARING OFFICER:  Okay.  Give me just a

             15    minute.

             16                Okay.  Well, based on Dr. Brendecke's

             17    testimony about the general nature of this estimated

             18    benefit, lack of evidence about what technical rigor

             19    went into this analysis, and in fact lack of individual

             20    information about the individual components, and

             21    particularly about Sandy Ponds, which essentially

             22    assumes that all water in the Sandy Ponds was recharged

             23    and describes a benefit for it, the value of this

             24    exhibit is less than the confusion that it causes.

             25                And I'll exclude this from evidence,
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              1    Mr. Budge.  I don't think it has any value.

              2           MR. TJ BUDGE:  Director, may I ask --

              3           THE HEARING OFFICER:  And I think it's

              4    misleading.  I think all of those things.  Okay.

              5           MR. TJ BUDGE:  May I ask a few more questions?

              6           THE HEARING OFFICER:  Of Mr. Brendecke?

              7           MR. TJ BUDGE:  Yeah.

              8           THE HEARING OFFICER:  Sure.

              9           MR. TJ BUDGE:  I'd like to make an offer of

             10    proof.

             11           THE HEARING OFFICER:  That would be fine.

             12

             13                 CONTINUED DIRECT EXAMINATION

             14    BY MR. TJ BUDGE:

             15           Q.   Dr. Brendecke, we've previously reviewed

             16    Exhibits 1090, 1092, and 1094.  These were spreadsheets

             17    that you obtained from the Department of Water

             18    Resources or the Water Resource Board --

             19           A.   Yes.

             20           Q.   -- of the recharge activities accounted for

             21    by the State.

             22           A.   Yes.

             23           Q.   As far as you know, does the State keep an

             24    accurate accounting of the recharge activities that it

             25    performs?
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              1           A.   I believe so, yes.

              2           Q.   Did you take the State's recharge data and

              3    run that through the model to determine the effect of

              4    recharge on flows at the Curren Tunnel?

              5           A.   Yes.

              6           Q.   And does Exhibit 1095, the top portion

              7    relating to recharge, does that reflect the modeled

              8    benefits to the Curren Tunnel, recognizing that time

              9    constraints prevented you from spatially identifying

             10    each cell the recharge actually occurred?

             11           MR. MAY:  Mr. Director, I'm assuming that my

             12    previous objection still stands to this?

             13           MR. TJ BUDGE:  Sure.  I'm making an offer of

             14    proof.

             15           MR. MAY:  Okay.

             16           MR. TJ BUDGE:  And when I'm done, you can raise

             17    your objection again.

             18           THE HEARING OFFICER:  Sure, Mr. May.

             19                Go ahead, Mr. Budge.

             20           Q.   (BY MR. TJ BUDGE):  Does Exhibit 1095, the

             21    top portion relating to recharge, does that reflect

             22    your taking the State's recharge data, plugging it into

             23    the model, and calculating the accrual to the Curren

             24    Tunnel?

             25           A.   Yes.
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              1           Q.   And you explained forthrightly that you did

              2    not have the data on each cell the recharge occurred,

              3    and so you were required to make an assumption that it

              4    was just spatially distributed equally; is that right?

              5           A.   I believe I said that, yes.  That's what I

              6    did.

              7           MR. TJ BUDGE:  Director, I'd initially offer the

              8    top portion of Exhibit 1095 as an accurate model

              9    calculation of the effects of recharge that has in fact

             10    occurred on the Curren Tunnel.  I don't think there's

             11    any confusion in what's happened.  And we've

             12    acknowledged and not tried to hide the fact that we've

             13    had to assume equal spatial distribution.

             14           MR. MAY:  Director?

             15           THE HEARING OFFICER:  Mr. May.

             16           MR. MAY:  I would have the same basic objection.

             17    I do have one further question, if I can, here as a

             18    clarification.

             19           THE HEARING OFFICER:  Okay.  One question.

             20

             21                     VOIR DIRE EXAMINATION

             22    BY MR. MAY:

             23           Q.   Dr. Brendecke, you indicated in response to

             24    a question from Mr. Budge just now that you had run the

             25    numbers in the upper table through the model.  I
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              1    thought earlier you said that you were basing this upon

              2    response functions.

              3           A.   Yes.  I used the response functions for the

              4    steady-state model.  It would be the same result.

              5           MR. MAY:  I would renew my objection, Director.

              6           THE HEARING OFFICER:  Okay.  Mr. Budge, I'll

              7    revise my ruling.  I will accept the first portion of

              8    1095 into the record, but also state that because of

              9    the general nature of the model simulation that it --

             10    the product has diminished both in the general way in

             11    which the model was run, but also in the amalgamation

             12    of all of the numbers together that were diverted.  It

             13    has diminished value to me as a fact finder.  So I'll

             14    accept the top numbers.  But I'll still reject the

             15    bottom.

             16                Now, if you want to pursue an offer of

             17    proof relating to the Sandy Ponds, I'm willing to hear

             18    it.

             19           MR. TJ BUDGE:  Yes, I will do that, and I

             20    appreciate that opportunity.  I will point out that

             21    that -- well, I'll move on to the Sandy Ponds.

             22           THE HEARING OFFICER:  Okay.

             23                (Exhibit 1095 received.)

             24    ///

             25    ///
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              1                 CONTINUED DIRECT EXAMINATION

              2    BY MR. TJ BUDGE:

              3           Q.   Before I get to the Sandy Ponds,

              4    Dr. Brendecke, you testified that because of the time

              5    constraints in the short time frame preparing for this

              6    hearing you were unable to perhaps do the perfect model

              7    analysis where you gathered the data for where the

              8    recharge occurred.

              9                Could the Department, as the keeper of this

             10    data, do they have the data and the capability to run

             11    the model to have perhaps what you would characterize

             12    as a more accurate evaluation of the effects of

             13    recharge?

             14           A.   I believe so.

             15           Q.   And I'll note, Director, there are legal

             16    issues as to how much credit people get and private

             17    funding of that nature.  We recognize that.

             18                Let me ask again about the Sandy Pond, just

             19    to clarify.

             20                You're not representing -- it's not your

             21    testimony that the Sandy Ponds figure shown on

             22    Exhibit 1095, you're not testifying that those are in

             23    fact the accrued benefit to the Curren Tunnel, are you?

             24           A.   No.

             25           Q.   Did I understand your testimony correctly
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              1    that you're pointing out that recharge that occurs in

              2    the Sandy Ponds does in fact affect water flows from

              3    the tunnel?

              4           A.   Yes.  Based on the model, it does.

              5           Q.   And your testimony was that given time

              6    constraints you were unable to perhaps do the full

              7    analysis that you would have liked, but that that could

              8    be done by the Department by deducting the diversions

              9    through the Sandy Pipe and evaporation and the other

             10    diversion by Mr. Morris; is that right?

             11           A.   Yes.

             12           Q.   So you're not purporting that 1095 is in

             13    fact the benefit to the Curren Tunnel, your testimony

             14    is that this is representative that there is benefit

             15    and that some further analysis could be done by the

             16    Department to more accurately determine that benefit?

             17           MR. MAY:  Objection.

             18           THE WITNESS:  That's correct.

             19           MR. MAY:  I tried to hold off on this for a

             20    while.  But it's leading, Director.

             21           MR. TJ BUDGE:  With those qualifications --

             22           THE HEARING OFFICER:  Just a moment, Mr. Budge.

             23                I'll allow the testimony in.  But,

             24    Mr. Budge, you are leading the witness.

             25           MR. TJ BUDGE:  With those qualifications and
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              1    clarifications, Director, I would offer the bottom

              2    portion of Exhibit 1095 referring to the Sandy Ponds.

              3           THE HEARING OFFICER:  And I won't change my

              4    ruling related to the admission of the conclusions by

              5    Dr. Brendecke related to recharge into the Sandy Ponds.

              6    Whether the Department can conduct the analysis or not,

              7    this particular analysis is inaccurate enough that the

              8    value of having it in the record is not worth it based

              9    on the confusion that having the numbers in the record

             10    would cause.

             11           MR. TJ BUDGE:  Fair enough.

             12           THE HEARING OFFICER:  I'm not allowing it into

             13    the record.

             14           MR. TJ BUDGE:  As a matter of housekeeping, we

             15    will need to strike that portion of the exhibit.  It

             16    can be redacted electronically or manual, whichever you

             17    prefer here.

             18           THE HEARING OFFICER:  Well, the other

             19    alternative, I guess, Mr. Budge, I don't necessarily

             20    want to make your case, but you did talk about making

             21    an offer of proof.  And I suppose it could be -- remain

             22    in the record just as you had suggested, but with the

             23    ruling that it is not part of the record, even though

             24    it remains as within the documents.

             25           MR. TJ BUDGE:  Okay.  That would be our
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              1    preference, recognizing that it's not part of the

              2    evidence you'll rely on in your decision.

              3           THE HEARING OFFICER:  Mr. May.

              4           MR. MAY:  I don't have anything beyond just to

              5    renew our objection that there's just no foundation

              6    that this is even IGWA water.  I mean it's a vast

              7    departure to even consider water that's not owned by

              8    IGWA.  And beyond that, I don't have anything to add.

              9           THE HEARING OFFICER:  You understand, though,

             10    that as the fact finder I will not consider this

             11    information in reaching a decision.

             12           MR. MAY:  I do.

             13           THE HEARING OFFICER:  Okay.  Mr. Lemmon,

             14    anything further?

             15           MR. LEMMON:  Yeah, I would agree with what

             16    you've proposed.

             17           THE HEARING OFFICER:  Okay.  All right.  Thank

             18    you.

             19                Mr. Budge.

             20           MR. TJ BUDGE:  Sure.  Thank you, Director.

             21           Q.   Dr. Brendecke, could you turn to

             22    Exhibit 1088.

             23                Am I correct in understanding this is a map

             24    that you created?

             25           A.   Yes.
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              1           Q.   And what does it depict?

              2           A.   It shows, with the aerial photo background,

              3    the area around Rangen and the Sandy Ponds.  And

              4    printed on that are steady-state response functions for

              5    the model cells in that area.  There's a white box

              6    around the cell that contains Rangen and an oval around

              7    the cells in the area of the Sandy Ponds.

              8           Q.   And the Curren Tunnel is located in what's

              9    identified as the Rangen model cell?

             10           A.   Yes.

             11           Q.   So essentially this shows the spatial

             12    relationship or the proximity between the ponds and the

             13    Rangen model cell; is that correct?

             14           A.   That's correct.  A portion of the ponds are

             15    in the cell immediately adjacent to Rangen, and a

             16    portion of the ponds are in the next further southeast

             17    cell.

             18           Q.   Okay.  And then the -- this also depicts

             19    the Great Rift trim line, I understand.

             20                Is that the yellow line?

             21           A.   Yes.  But it's the edge of the model here,

             22    too, basically.

             23           MR. TJ BUDGE:  Okay.  I'd offer Exhibit 1088.

             24           MR. MAY:  Director, I would object on the basis

             25    of relevance.  It seems like this is tending to go
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              1    towards the last exhibit that we have.  And again,

              2    there's simply no basis for any credit for water that

              3    IGWA does not own, and there's been no evidence that

              4    they own any water related to the Sandy Ponds other

              5    than 14 shares.

              6           THE HEARING OFFICER:  You're not questioning the

              7    accuracy of any of the information on the map, are you,

              8    Mr. May?

              9           MR. MAY:  I don't have any basis for an

             10    objection based on the accuracy of the map and the

             11    locations of things, no.

             12           THE HEARING OFFICER:  It doesn't portend to

             13    state anything other than the information on the map.

             14           MR. MAY:  Right.  Which is why the objection is

             15    based upon its relevance, without some kind of

             16    explanation what that would be.

             17           THE HEARING OFFICER:  Well, maybe foundational.

             18                Mr. Lemmon, do you have any objections to

             19    its submission?

             20           MR. LEMMON:  No.

             21           THE HEARING OFFICER:  Okay.  The document marked

             22    as Exhibit 1088 is received into evidence.

             23                (Exhibit 1088 received.)

             24           MR. MAY:  I'm sorry Director, I missed it.

             25                Did you say it was admitted?
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              1           THE HEARING OFFICER:  It is received, yes.

              2           MR. MAY:  Okay.  Sorry about that.

              3           MR. HAEMMERLE:  Which one was that again?

              4           THE HEARING OFFICER:  1088.

              5                Is that right, TJ?

              6           MR. TJ BUDGE:  That's correct.

              7           MR. HAEMMERLE:  1098?

              8           MR. TJ BUDGE:  1088.

              9           THE HEARING OFFICER:  1088.

             10           MR. HAEMMERLE:  Okay.  Sorry.

             11           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, I'd like

             12    to turn to the Sandy Pipe, which there was a

             13    considerable amount of discussion about this morning.

             14                Are you familiar with the Sandy Pipe?

             15           A.   Yes.

             16           Q.   While you've got your exhibits there,

             17    please turn to 1081.  You'll see a map there that has

             18    the AMEC logo on it.

             19                Is this a map that you created?

             20           A.   Yes.

             21           Q.   And there's a depiction of the Sandy

             22    Pipeline.

             23                Does that roughly approximate your

             24    understanding of the location of the pipe?

             25           A.   Yes, it's relatively accurate.
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              1           Q.   And I see the Sandy Ponds identified on

              2    that map as well.

              3           A.   Yes.

              4           Q.   And I suppose the advantage of this map

              5    over the map provided by Mr. Morris is that we do have

              6    real clear quarter-section lines?

              7           A.   Yes.

              8           MR. TJ BUDGE:  I would offer Exhibit 1081 into

              9    evidence.

             10           THE HEARING OFFICER:  Mr. May?

             11           MR. MAY:  No objection.

             12           THE HEARING OFFICER:  Mr. Lemmon?

             13           MR. LEMMON:  No objection.

             14           THE HEARING OFFICER:  Okay.  The document marked

             15    as Exhibit 1081 is received into evidence.

             16                (Exhibit 1081 received.)

             17           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, there's

             18    been considerable testimony about how the Sandy Pipe

             19    benefits Rangen.  And I'm not going to belabor that

             20    issue here.  But I did think, given your expertise in

             21    water rights analysis, that it may be helpful for you

             22    to provide a brief explanation of how that benefit

             23    would be calculated.

             24           A.   The -- one of the primary purposes, at

             25    least of the Sandy Pipeline in my understanding, is to
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              1    deliver water to users that would otherwise divert

              2    discharge from the Curren Tunnel under rights that are

              3    senior to Rangen.  And so the pipeline permits delivery

              4    of water to those senior users so that they don't have

              5    to divert discharge from the tunnel.  And that water

              6    can then be made available to Rangen.

              7           Q.   In Idaho we have a term we refer to as an

              8    exchange of water.

              9                Is that one you're familiar with?

             10           A.   Yes.

             11           Q.   And my understanding of an exchange is that

             12    you take water from one source in exchange for another.

             13                Is that essentially what the Sandy Pipe

             14    allows?

             15           A.   Yes.

             16           Q.   And so in trying to determine the amount of

             17    that -- of the water exchanged or the potential

             18    mitigation credit, how would that be done?

             19           A.   Well, you basically have to know what the

             20    senior users would have diverted from the tunnel but

             21    for the pipeline.  So it would be limited to the amount

             22    of their water rights and the amount of flow in the

             23    tunnel, and the amount of water that they used from the

             24    pipeline, the smaller of those things.

             25           Q.   Okay.  Let's see if I understand you
                                                                 470


              1    correctly.

              2                The credit to juniors, as regards the Sandy

              3    Pipe, cannot exceed the total discharge from the

              4    tunnel?

              5           A.   Right.

              6           Q.   And it cannot exceed the amount of water

              7    authorized under the senior water rights from the

              8    tunnel?

              9           A.   Right.

             10           Q.   And it cannot exceed the amount of water

             11    used to irrigate from the Sandy Pipe?

             12           A.   Right.

             13           Q.   And those, then, would form the sideboards

             14    of the credit calculation?

             15           A.   Yes.

             16           Q.   Are you familiar with the measuring devices

             17    currently in place to do those types of calculations?

             18           A.   Generally, yes.

             19           Q.   What devices are you aware of?

             20           A.   There's a meter inside the Curren Tunnel

             21    that measures flows in the corrugated pipe that are not

             22    carried in the white PVC pipe that lies at the bottom

             23    of the corrugated pipe.  There's not a meter on the PVC

             24    pipe.  So we don't really have a consistent and

             25    reliable measurement of the total water coming out of
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              1    the tunnel.

              2                There's a measurement -- my understanding,

              3    there's a measurement of what goes into the Sandy

              4    Pipeline, but not a measurement of what's taken out at

              5    various locations or discharged into the Curren Ditch.

              6    So there's a need for some additional measuring devices

              7    to make this work.

              8           Q.   Am I understanding your testimony to be,

              9    then, that the -- there needs to be -- in your opinion,

             10    there should be some measurement of the water that's

             11    diverted through the white pipe?

             12           A.   Yes.

             13           Q.   And also the discharge from the Sandy Pipe?

             14           A.   Well, if we knew what was being discharged

             15    from the Sandy Pipe, then we could ensure ourselves

             16    that the water rights at the Curren Tunnel were not out

             17    of priority because of diversions, water rights in the

             18    Curren Ditch.

             19           Q.   All right.  And I think this refers to

             20    Mr. Erwin's testimony that there needs to be at least

             21    15 second-feet in the Curren Ditch to avoid a priority

             22    call against the Curren Tunnel irrigation rights.

             23           A.   Yes.  Right now the measurement point in

             24    the Curren Ditch is upstream of where the pipeline

             25    discharges into the ditch.
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              1           Q.   Okay.  And so when Mr. Erwin provided data,

              2    the Curren Ditch measurements, it did not account for

              3    any water that may have been entering the ditch from

              4    the Sandy Pipe?

              5           A.   That's right.

              6           Q.   Okay.  I don't have any further questions

              7    regarding the Sandy Pipe and how that mitigation credit

              8    would be calculated.  Let's turn next in the mitigation

              9    plan to the portion referring to the assignment of

             10    water right 36-16976.

             11                Have you reviewed this portion of the

             12    mitigation plan, Dr. Brendecke?

             13           A.   Yes.

             14           Q.   Are you familiar with the water right

             15    application that the districts had filed, No. 36-16976?

             16           A.   Yes.

             17           Q.   What's your understanding of how the

             18    assignment of this water right would benefit Rangen as

             19    far as deliveries of water?

             20           A.   It would make available to Rangen the water

             21    that is presently available at this point of diversion.

             22           Q.   Are you familiar with the Rangen facility?

             23           A.   Yes.

             24           Q.   Have you visited it?

             25           A.   Yes, on a couple of occasions.
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              1           Q.   Okay.  Which of the Rangen fish-rearing

              2    facilities is this water available to?

              3           A.   The large raceways and the CTR raceways.

              4    It's available to all the raceways if they wanted to

              5    pump it from the creek, but it's available by gravity

              6    to the large raceways and the CTR.

              7           Q.   Okay.  So if this water right were assigned

              8    to Rangen, they could immediately take water into the

              9    large and CTR raceways by gravity flow?

             10           A.   Yes.

             11           MR. MAY:  Objection.  Lack of foundation.  This

             12    water right has not been granted.  There's no

             13    foundation with regard to what this water right is or

             14    would be.

             15           THE HEARING OFFICER:  It's foundational.

             16    Overruled.

             17           Q.   (BY MR. TJ BUDGE):  And you mentioned that

             18    if they wanted to use this water in the small raceways

             19    that would require some type of pumping station?

             20           A.   Yes.

             21           Q.   And explain why that would require some

             22    pumping.

             23           A.   The small raceways are at a higher

             24    elevation than the creek at this point.

             25           Q.   From an engineering standpoint, would it be
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              1    difficult to pump water from Billingsley Creek to the

              2    small raceways?

              3           A.   No.

              4           Q.   If you'll turn to Exhibit 1051.

              5    Dr. Brendecke, this is a memo to you from a Coleman

              6    Miller.

              7                Who is Mr. Miller?

              8           A.   He's an employee of AMEC.

              9           Q.   And when was this memo generated?  I see it

             10    dated December 3rd, 2012.  Could you provide some

             11    background for this memo, why it was generated.

             12           A.   This was generated in preparation for

             13    the -- the hearing, the previous hearing.  I've lost

             14    track of when that was.  I guess it was last May.

             15           Q.   What does this memo explain?

             16           A.   It's basically a reconnaissance-level

             17    assessment of what would be required to pump water from

             18    Billingsley Creek into the small raceways in order to

             19    make sure those raceways had an adequate supply to

             20    fully function.

             21           Q.   Okay.  And if I look at these bullets under

             22    the design assumptions, the fourth bullet explains that

             23    the bottom of the streambed is approximately 10 feet

             24    below the small raceway elevation.

             25                Is that your understanding of the amount of
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              1    lift that would be required to pump water into the

              2    small raceways?

              3           A.   Well, the lift is a function of the

              4    elevation difference and the energy loss in the

              5    pipeline from moving water through it.  So the total

              6    lift is the dynamic head that's shown in this table

              7    down here.

              8           Q.   And if you'll turn to Exhibit 1052 on the

              9    next page.  I see some design labeled "Small raceway

             10    pump station conceptual design."

             11                Was this also prepared by Mr. Miller?

             12           A.   Yes.

             13           Q.   Was it prepared in conjunction with his

             14    memo to you --

             15           A.   Yes.

             16           Q.   -- that you just mentioned?

             17           A.   Yes.

             18           Q.   And just explain briefly what is shown on

             19    Exhibit 1052.

             20           A.   It's -- it shows on the -- the photograph

             21    shows -- is an aerial photo of the area of Billingsley

             22    Creek at the head end of the Rangen hatchery.  The two

             23    small, black boxes shown, one is labeled "Existing

             24    diversion," and that's the one that goes to the large

             25    raceways and the CTR.
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              1                And then right across on the opposite side

              2    of the creek is a small box that would represent the

              3    pump station that's conceptualized here and a pipeline

              4    going to the left where there's a box drawn around the

              5    small raceways.

              6           Q.   From an engineering standpoint, how

              7    difficult would it be to implement a pump station of

              8    this nature?

              9           A.   I don't think it would be difficult at all.

             10    This is a pretty small pump station.

             11           Q.   Is this something that Rangen could have

             12    done in the past had they decided they wanted to pump

             13    water from the creek to the small raceways?

             14           A.   I would certainly think so.

             15           Q.   So is it fair to say your testimony is that

             16    Rangen could use water immediately out of Billingsley

             17    Creek, either through the Bridge Diversion to the large

             18    and CTR raceways, or if they desired to pump in the

             19    small raceways they could do that in relatively short

             20    order?

             21           A.   I believe so, yes.

             22           Q.   Do you know whether there's water in

             23    Billingsley Creek to be pumped to the small raceways or

             24    delivered to the large and CTR raceways?

             25           A.   It certainly seems that way.  The USGS
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              1    records for flows in the creek downstream of Rangen are

              2    substantially higher than the measured flows from the

              3    tunnel.

              4           Q.   How far downstream?

              5           A.   That would be just downstream of the CTR

              6    raceways.

              7           Q.   Okay.  You're referring, then, to the

              8    measurements that there was a lot of testimony about at

              9    the prior delivery call hearing?

             10           A.   Yes.  Rangen also measures discharge from

             11    the CTR raceways and over a small weir on Billingsley

             12    Creek.  And those numbers also show that there's a lot

             13    more water there than what comes out of the tunnel.

             14           Q.   Okay.  And we might just real briefly turn

             15    to Exhibit 1026.

             16           MR. HAEMMERLE:  Excuse me, TJ.  What was that

             17    again?

             18           MR. TJ BUDGE:  1026.

             19                And I would offer Exhibits 1051 and 52 --

             20    1051 and 1052 into evidence.

             21           MR. MAY:  No objection.

             22           THE HEARING OFFICER:  Mr. Lemmon?

             23           MR. LEMMON:  No objection.

             24           THE HEARING OFFICER:  Documents marked as

             25    Exhibits 1051 and 1052 are received into evidence.
                                                                 478


              1                (Exhibits 1051 and 1052 received.)

              2           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, I see

              3    you've got before you Exhibit 1026.  And you may

              4    remember this morning Mr. Erwin testifying about these

              5    being measurements at the Curren Ditch.

              6                Are you familiar with the Curren Ditch?

              7           A.   Yes.

              8           Q.   What's the location of the Curren Ditch

              9    relative to Rangen?

             10           A.   It's downstream of Rangen, downstream of

             11    the CTR raceway discharge.

             12           Q.   Are there any diversions between the CTR

             13    discharge and the Curren Ditch diversion point?

             14           A.   Not that I could see when I was there.

             15           Q.   From a hydrologic standpoint, is it

             16    reasonable to assume, then, that there's at least in

             17    the Billingsley Creek the same amount or close to the

             18    same amount of water that's reflected in these Curren

             19    Ditch diversions?

             20           A.   Yes.

             21           Q.   Let me ask you about improving the Curren

             22    Tunnel, which is the next item, the next mitigation

             23    solution in IGWA's mitigation plan.  There was some

             24    testimony earlier today about just removing debris and

             25    rock and things like that from tunnels, and that that
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              1    may have some type of benefit.

              2                But I wanted to ask you, are there other

              3    ways of improving the tunnel that you're aware of that

              4    could also increase the amount of groundwater that

              5    discharges from the tunnel?

              6           A.   Well, the tunnel was created to access

              7    water from the aquifer.  I'm presuming if one deepened

              8    it or went farther into the aquifer, one could get

              9    additional water, or widened it, perhaps.

             10           Q.   Can you explain how deepening the tunnel or

             11    enlarging it or widening it would cause additional

             12    water to flow into the tunnel.

             13           A.   Well, a couple of different things could

             14    happen.  You might well intercept a flow path, a lava

             15    tube or a set of fractures that are carrying water.

             16    But more generally, you would be able to establish a

             17    steeper hydraulic gradient between the water table and

             18    the tunnel itself.  And that would draw more water.

             19           Q.   And what do you mean when you refer to a

             20    steeper hydraulic gradient?  What is that?

             21           A.   The slope of the -- groundwater moves

             22    because there's a hydraulic gradient, a slope to the

             23    water table.

             24                By putting the head of the tunnel farther

             25    into the aquifer, you would shorten the horizontal
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              1    distance between any given point in the aquifer and the

              2    tunnel itself, which is open-channel flow, so it's

              3    basically -- the tunnel outlet elevation is essentially

              4    equal.  It stays the same.  The tunnel is more or less

              5    horizontal.

              6                So you would create a steeper hydraulic

              7    gradient.  And that would cause more water to flow into

              8    the tunnel, given the same hydraulic conductivity.

              9           Q.   Okay.  This leads to the next question:  If

             10    the pumpers were to undertake an improvement of this

             11    nature to increase the amount of water available to

             12    Rangen, how could we figure out the extent of the

             13    benefit from deepening the tunnel or widening the

             14    tunnel?

             15           MR. MAY:  Objection on the basis of relevance to

             16    this.  I'm not sure I understand why IGWA is proposing

             17    or attempting to get credit with regard to projects

             18    that Rangen could do themselves if they were feasible.

             19           THE HEARING OFFICER:  Well, Mr. May, this is one

             20    of the nine listed proposals.  I dismissed two of them.

             21    And either constructing or improving a horizontal

             22    tunnel into the aquifer was one of those that I

             23    allowed -- that I stated I would allow testimony

             24    regarding.  And Dr. Brendecke is an expert, and

             25    Mr. Budge has posed a hypothetical set of facts to him.
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              1                So overruled.

              2           THE WITNESS:  You'll have to repeat the

              3    question.

              4           MR. TJ BUDGE:  Reporter, will you please read

              5    the question.

              6                (The record was read as follows:

              7                "QUESTION:  If the pumpers were to

              8           undertake an improvement of this nature to

              9           increase the amount of water available to

             10           Rangen, how could we figure out the extent of

             11           the benefit from deepening the tunnel or

             12           widening the tunnel?")

             13           THE WITNESS:  Short of actually doing it and

             14    measuring what you got compared to what was there

             15    before, probably the most expedient thing to do would

             16    be to try to do some sort of a small-scale model of

             17    that area, perhaps informed by a few boreholes to get a

             18    little bit better detail of the geology immediately

             19    upstream of the tunnel.  I believe Mr. Hinckley talked

             20    about such a small-scale model in his report.

             21           Q.   (BY MR. TJ BUDGE):  Could you turn to

             22    Exhibit 1062.  And once you find that, if you'll turn

             23    to the back.  There's a series of figures, and I'd like

             24    you to turn to Figure 12.

             25                You mentioned Mr. Hinckley discussing a
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              1    model of a tunnel and how you could, in this case,

              2    model -- create a model to try to determine the effect

              3    of extending or enlarging the tunnel.

              4                Does this Figure 12, the portion -- relate

              5    to the portion of Mr. Hinckley's report that you're

              6    referring to?

              7           A.   Yes.

              8           Q.   And can you explain further how a model of

              9    this nature could predict the effects of improving the

             10    Curren Tunnel, for example.

             11           A.   Well, I believe Mr. Hinckley's example was

             12    to demonstrate the effect of putting in the tunnel

             13    versus having just a surface outlet for the spring.

             14    And in this schematic the green -- there's a very

             15    small-scale model in this.

             16           MR. MAY:  Director, I'm going to object to this

             17    on the basis of lack of foundation.  He seems to be

             18    testifying as to what Mr. Hinckley might say if he were

             19    here.  Lack of foundation.

             20           THE HEARING OFFICER:  I guess my concern,

             21    Mr. Budge, is that we're referring to a report by

             22    Mr. Bern Hinckley.  And maybe I missed the reference by

             23    Dr. Brendecke to Hinckley himself in his present

             24    testimony.

             25                But is this particular document in
                                                                 483


              1    evidence?  Where are we --

              2           MR. TJ BUDGE:  This is a report that's in

              3    evidence in the prior delivery call case.  And what I

              4    asked Dr. Brendecke, as a hydrologist and modeler, if

              5    there's a way to model the effects of extending the

              6    tunnel, and he said "Yes, there is, for example," and

              7    he referred to Dr. -- or Mr. Hinckley's report.

              8                I certainly think it's common for engineers

              9    to review each other's work, and I don't see any

             10    problem in referring to another engineer's work on this

             11    subject.

             12           THE HEARING OFFICER:  Overruled.  I'll allow

             13    some exploration on the subject.

             14           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, are you

             15    familiar with the type of model that Mr. Hinckley was

             16    referring to in his report?

             17           A.   Yes.

             18           Q.   Can you explain how a model of that nature

             19    would work.

             20           A.   Well, it basically would simulate the flow

             21    emanating from these drain cells under the influence of

             22    a surrounding water table.  And the -- in his

             23    particular example that he was using, he was trying to

             24    illustrate the increase in flow that resulted from

             25    constructing the tunnel in the first place, that could
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              1    have resulted from constructing the tunnel in the first

              2    place.

              3           Q.   And am I correct in understanding that

              4    you're not necessarily -- you're using this graph,

              5    Figure 12, to illustrate the type of model that could

              6    also be created to extend the tunnel, which is what

              7    we're discussing in this case?

              8           A.   Yes.  And as an example, this line of red

              9    drain cells could be made longer or bifurcated into a

             10    network.

             11           Q.   And then that model could predict the

             12    effect of those changes by extending the tunnel or

             13    bifurcating it or creating a network?

             14           A.   Yeah.  You could get an estimate of what

             15    additional flow might be derived.

             16           Q.   Okay.  So if the pumpers were to decide to

             17    undertake this type of project, they could attempt to

             18    model it so they would have an idea of what kind of

             19    benefits could be expected and to determine whether the

             20    cost of such a project would justify those types of

             21    returns.

             22                Why haven't you already constructed that

             23    type of model and made that analysis?

             24           A.   Nobody asked me to, and I haven't had time.

             25           Q.   Okay.  And then you mentioned the other
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              1    type of way to calculate the benefit would just be to

              2    do it and to compare the flows after the improvement

              3    with the flows before the improvement?

              4           A.   Right.

              5           Q.   Okay.  So it's fair to say, then, that at

              6    this point you don't have an opinion as to the amount

              7    of credit that can be expected from improving the

              8    tunnel, but you do expect that improvements would

              9    provide more water to Rangen and that the -- that that

             10    could be quantified should the pumpers decide to

             11    undertake that type of project?

             12           A.   I think it's likely that flows could be

             13    increased, and some preliminary evaluation might be

             14    able to quantify that a little better.

             15           Q.   Okay.  Along the same vein, let's talk

             16    about the horizontal well proposal that's also in the

             17    mitigation plan.

             18                What have you done to evaluate whether you

             19    believe it would be feasible to increase water flows at

             20    Rangen by drilling a horizontal well?

             21           A.   I reviewed a report, a couple of reports of

             22    grant application and a report by SPF Engineering

             23    that -- sort of a reconnaissance evaluation of putting

             24    in a horizontal well at the Rangen facility.

             25           Q.   Will you turn to Exhibit 1063 -- excuse me,
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              1    1060, and let me know whether that's the report you're

              2    referring to.

              3                And in the meantime, could we go off the

              4    record for just a moment?

              5           THE HEARING OFFICER:  Yes.

              6                (Recess.)

              7           THE HEARING OFFICER:  TJ Budge, after the

              8    midafternoon break, you may continue your examination

              9    of Dr. Brendecke.

             10           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, before

             11    we took our break, we were getting into the horizontal

             12    well portion of our mitigation plan.  I had asked what

             13    you had done to evaluate the feasibility of the well,

             14    and you had mentioned that you had looked, among other

             15    things, at an SPF Engineering report.  And I had asked

             16    you to turn to Exhibit 1060.

             17                Is that the report you were referring to?

             18           A.   Yes.

             19           MR. TJ BUDGE:  And for the record, this exhibit

             20    is marked "Confidential."  That's from a prior

             21    proceeding.  During the break the -- Rangen, the

             22    opposing party, has reviewed this and determined that

             23    it's not necessary to maintain confidentiality of this

             24    document in this proceeding.

             25                And so, Justin, why don't you confirm that
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              1    this document is not under confidentiality at this

              2    point.

              3           MR. MAY:  Yes, that is correct.

              4           THE HEARING OFFICER:  Thank you.

              5           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, what did

              6    you -- why did you review this document, and what does

              7    this -- what light does this shed on the feasibility of

              8    a horizontal well?

              9           A.   Well, the report specifically looks at a

             10    horizontal well as a method of improving the

             11    reliability of flows to Rangen.

             12           Q.   And if you look on the -- if you look on

             13    page 4 of that document, it looks like this identifies

             14    a number of options for augmenting water supplies into

             15    the Rangen facility, of which a horizontal well is one

             16    of them.  It's identified as No. 4.

             17                Do you see that?

             18           A.   Yes.

             19           Q.   So in terms of your present testimony at

             20    the moment, you're just referring to the portion of the

             21    report talking about the horizontal well.

             22                And what did SPF find in terms of the

             23    feasibility of drilling a horizontal well?

             24           A.   Well, they found it would be feasible and

             25    that it would -- they thought there was a potential
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              1    that it could significantly improve the flows.  They

              2    recommended some other testing.

              3           Q.   Okay.  And in our prior discussion about

              4    extending the Martin-Curren Tunnel and improving it,

              5    enlarging it, something of that nature, you explained

              6    that by doing that you would increase the hydraulic

              7    gradient, and that would result in more water

              8    discharging from the aquifer into the tunnel.

              9                Would drilling a horizontal well have

             10    essentially the same effect?

             11           A.   Yes.  It wouldn't cause water to flow into

             12    the tunnel, but it would have the same effect.

             13           Q.   Did SPF make any recommendation as to where

             14    the horizontal well might be most effective?

             15           A.   Well, they recommended that it be at an

             16    elevation below the tunnel.

             17           Q.   Why is that?

             18           MR. MAY:  Director, is this exhibit being

             19    offered in some fashion?  It seems like we're going

             20    through the exhibit without having it be offered.

             21           MR. TJ BUDGE:  Thank you, Justin.  That's

             22    correct.

             23                I would offer Exhibit 1060 into evidence.

             24           THE HEARING OFFICER:  Mr. May?

             25           MR. MAY:  No objection.
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              1           THE HEARING OFFICER:  Mr. Lemmon?

              2           MR. LEMMON:  No objection.

              3           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, I was

              4    asking if --

              5           THE HEARING OFFICER:  Just a minute.

              6           MR. TJ BUDGE:  I'm sorry, Director.

              7           THE HEARING OFFICER:  I haven't looked at this

              8    entire document, at least not since the previous

              9    hearing and decision.  It goes through a number of

             10    alternatives, including grant applications.

             11                I'm assuming that this is only offered for

             12    purposes of analysis of a horizontal well, Mr. Budge.

             13           MR. TJ BUDGE:  At this point.  We will have some

             14    discussion about one of the other proposals in this

             15    memo.

             16           THE HEARING OFFICER:  But you don't intend to

             17    discuss grant applications?

             18           MR. TJ BUDGE:  We will discuss some of those as

             19    well.  This is just one of the documents Dr. Brendecke

             20    consulted in forming his own opinion that a horizontal

             21    well is feasible.

             22           THE HEARING OFFICER:  Okay.  Document marked

             23    Exhibit 1060 is received into evidence.

             24                (Exhibit 1060 received.)

             25           THE HEARING OFFICER:  And you have another
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              1    document you've referred to out there, just as a

              2    reminder, Mr. Budge.

              3           MR. TJ BUDGE:  Thank you.

              4           THE HEARING OFFICER:  Document by Bern Hinckley.

              5    And I will not be so willing to accept the entire

              6    report into the record.

              7           MR. TJ BUDGE:  We'd offer into evidence

              8    Figure 12, I believe it was, from the Hinckley report

              9    at this point.

             10           THE HEARING OFFICER:  Mr. May?

             11           MR. MAY:  I guess I object on the basis of

             12    foundation to it.

             13           THE HEARING OFFICER:  Okay.  Mr. Lemmon?

             14           MR. LEMMON:  I haven't had time to review, so I

             15    guess I object on...

             16           THE HEARING OFFICER:  Well, to the extent what

             17    I'd call the drawing of a cube and a few lines and an

             18    extension of some kind of tunnel into that cube has

             19    value, I'll allow that particular figure into the

             20    record.  Not the rest of the report.

             21           MR. TJ BUDGE:  That would be fine.

             22           THE HEARING OFFICER:  Okay.

             23           MR. BAXTER:  Director, for clarification, what

             24    was the figure number?

             25           THE HEARING OFFICER:  It's Figure 12 in
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              1    Exhibit 1062.

              2                (Exhibit 1062 received.)

              3           MR. MAY:  What exhibit was that in?  1062?

              4           MR. HAEMMERLE:  1062.

              5           THE HEARING OFFICER:  1062, Figure 12.

              6           MR. TJ BUDGE:  That's correct, Figure 12.

              7           THE HEARING OFFICER:  Okay.  Mr. Budge.

              8           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, a moment

              9    ago I was asking if SPF had any recommendations

             10    concerning the location of a horizontal well.

             11           A.   Yes.

             12           Q.   And what was your response?

             13           A.   I think I said they recommended it be done

             14    at an elevation below the tunnel.

             15           Q.   And what's the advantage of drilling a well

             16    at a lower elevation, should that be undertaken?

             17           A.   Well, they -- they stated that it was --

             18    would avoid possibly the risk of missing a fractured

             19    basalt zone that supplies water to the tunnel and

             20    getting into a richer part of the aquifer.  I think it

             21    also would have the effect of steepening the hydraulic

             22    gradient, as I described for the tunnel.

             23           Q.   Thank you.

             24                If you'll now turn to Exhibit 1061.  This

             25    is identified on its face as a grant application to
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              1    evaluate the feasibility of a horizontal well in the

              2    vicinity of the Curren Tunnel submitted by Rangen, Inc.

              3                Have you reviewed this as well?

              4           A.   Yes.

              5           Q.   And is the grant application consistent

              6    with the memo we just discussed and that recommends

              7    evaluating a horizontal well as a way to increase the

              8    flow of water at Rangen?

              9           A.   Yes.

             10           Q.   And if you'll turn to page 8 of that

             11    exhibit.  There's some project tasks that go beyond the

             12    memo we were discussing before and talk about some

             13    steps you would take to evaluate the feasibility and

             14    likelihood of a horizontal well being successful.  It

             15    refers to well testing and aquifer testing and some

             16    other measures.

             17                Do you see that?

             18           A.   Yes.

             19           Q.   And are those things that could be done in

             20    this case to further evaluate the feasibility of a

             21    horizontal well?

             22           A.   Yes.

             23           Q.   Are these things that -- let me rephrase

             24    the question.

             25                What type of time frame do you think would
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              1    be required to properly evaluate the feasibility of a

              2    horizontal well before actually undertaking the

              3    construction?

              4           A.   It would probably take at least six months.

              5           Q.   And will you turn to page 13 of

              6    Exhibit 1061.

              7                Do you see the section labeled No. 7 titled

              8    "Summary discussion"?

              9           A.   Yes.

             10           Q.   And the second sentence there reads, "A

             11    successful horizontal well to replace decreased flows

             12    to the Rangen aquaculture facility may provide a

             13    long-term solution to diminished flows that are

             14    constraining the Rangen aquaculture operation."  It

             15    further reads, "Increasing flows to the Rangen facility

             16    would provide a major benefit to other water users that

             17    may be affected by decreased flows to the facility."

             18                Do you agree that the drilling of a

             19    horizontal well is a way to potentially have a

             20    significant increase on the net flows from the aquifer

             21    available to Rangen?

             22           MR. MAY:  Director, first of all, objection

             23    based upon lack of foundation with regard to the

             24    question.  But second of all, I have the same kind of

             25    general issue with are we going to read out of the
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              1    exhibit if it's not been offered?  And I don't believe

              2    this exhibit has even been offered at this point.

              3           THE HEARING OFFICER:  Mr. Budge, do you wish to

              4    offer the exhibit?

              5           MR. TJ BUDGE:  I'd be happy to offer

              6    Exhibit 1061.

              7           THE HEARING OFFICER:  Okay.  Mr. May?

              8           MR. MAY:  No objection.

              9           THE HEARING OFFICER:  Okay.  And your first

             10    objection is what, then?  Is it still standing?

             11           MR. MAY:  Yes, I guess lack of foundation for

             12    Mr. Brendecke's opinion with regard to what would be

             13    the result of a horizontal well.  I'm to understand

             14    that he hasn't done any investigation to determine

             15    whether such a thing would be feasible.

             16           THE HEARING OFFICER:  Mr. Brendecke is qualified

             17    as an expert.  I'll allow him to give an opinion

             18    regarding the proposal.

             19                Overruled.

             20                (Exhibit 1061 received.)

             21           THE WITNESS:  Is there a question?

             22           Q.   (BY MR. TJ BUDGE):  Just to re-ask the

             23    question, yeah, I asked if you would agree with SPF's

             24    analysis that a horizontal well would likely be able to

             25    provide increased flow to the Rangen facility.
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              1           A.   I think it certainly has potential for

              2    providing increased flow.  All other things being

              3    equal, I would expect it to.

              4           Q.   Earlier we discussed the report submitted

              5    by Mr. Hinckley in the delivery call hearing that was

              6    held a year ago.

              7                Did you review any portions of his report

              8    relating to the adequacy of a water supply, a

              9    groundwater supply that might be utilized with a

             10    horizontal well?

             11           MR. MAY:  Objection.

             12           THE HEARING OFFICER:  What basis?

             13           MR. MAY:  It seems like he's going to be going

             14    into more of Mr. Hinckley's testimony as opposed to his

             15    own, and I would object on the basis of lack of

             16    foundation.

             17           THE HEARING OFFICER:  Well, it's a preliminary

             18    question.  Overruled.

             19                Mr. Budge.

             20           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, you

             21    mentioned earlier that in reviewing IGWA's mitigation

             22    plan you reviewed a variety of documents and data

             23    sources for each of the proposals in an attempt to

             24    evaluate their feasibility, given the time constraints

             25    imposed on this hearing -- imposed by this hearing.
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              1                My question to you is, as part of your

              2    evaluation of the feasibility of a horizontal well, did

              3    you review portions of Mr. Hinckley's report submitted

              4    in the Rangen delivery call hearing that discuss the

              5    aquifer in that area and the available groundwater

              6    supply to supply a horizontal well, for example?

              7           A.   Yes.

              8           Q.   And this is also that report identified as

              9    Exhibit 1062?

             10           A.   Yes.

             11           Q.   Could you give a general overview of the

             12    purpose of -- well, let me rephrase that question.

             13                If you look at the table of contents in

             14    that report, beginning on what's the third page in your

             15    binder, you'll see the first section is under the

             16    heading "Hydrogeologic setting."

             17           A.   Yes.

             18           Q.   And the first few parts of the report talk

             19    about the hydrogeology of the aquifer and the vicinity

             20    of Rangen.  There's down lower a section of the report

             21    that discusses groundwater discharge at Rangen and the

             22    lower springs site, geology flow data, et cetera.  And

             23    then there's a section titled 20 -- or listed on

             24    page 28 titled "Groundwater development opportunity."

             25                Have you reviewed this report in preparing
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              1    for this hearing today?

              2           A.   Yes.

              3           Q.   Does this report contain information that

              4    informs your opinion as to the feasibility of drilling

              5    a horizontal well in the Rangen area?

              6           A.   Yes, it does, I believe.

              7           MR. TJ BUDGE:  I'd offer Exhibit 1062 in its

              8    entirety into evidence.

              9           THE HEARING OFFICER:  Mr. May?

             10           MR. MAY:  Director, I object on the basis of

             11    foundation and relevance.

             12           THE HEARING OFFICER:  Okay.  Mr. Lemmon?

             13           MR. MAY:  It's not his report.

             14           THE HEARING OFFICER:  Mr. Lemmon, any objection?

             15    Do you know what --

             16           MR. LEMMON:  I would also object.

             17           THE HEARING OFFICER:  Okay.  Mr. Budge, the mere

             18    fact that the report informs Mr. Brendecke -- expert

             19    witnesses are entitled to review and use reports to

             20    support their own opinions, but I don't see that the

             21    mere fact that it informs him is a basis for the

             22    introduction of this whole document into evidence.

             23    There's a lot of information in here that's not

             24    relevant to the subjects we're talking about.

             25                And so I'll deny the motion to have this
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              1    received into evidence.

              2           MR. TJ BUDGE:  Director?

              3           THE HEARING OFFICER:  Yes.

              4           MR. TJ BUDGE:  A few of our mitigation proposals

              5    involve use of groundwater in the vicinity of Rangen.

              6    We've got the horizontal well proposal, the

              7    over-the-rim proposal, and improving the horizontal

              8    well.

              9                In the prior case we hired Mr. Hinckley to

             10    do a -- what I think was a very thorough and robust

             11    analysis of the aquifer in that area.  He evaluated the

             12    geology, water levels, water rights in the area,

             13    pumping records, and that led him to the conclusion

             14    that there's a very robust aquifer.

             15           MR. MAY:  Objection to the statement in the

             16    middle of the testimony about Mr. Hinckley.

             17           THE HEARING OFFICER:  Okay.  Mr. Budge --

             18           MR. TJ BUDGE:  I'll cut to the --

             19           THE HEARING OFFICER:  I'm not letting it in

             20    unless there's -- Mr. Brendecke is here.  He's an

             21    expert witness.  He can offer an opinion based on the

             22    information that he's gleaned from another report.

             23    It's not a reason to bring the report in that's been

             24    prepared by someone else.  So it's excluded.

             25           MR. TJ BUDGE:  We identified Mr. Hinckley as a
                                                                 499


              1    witness in this case.  And I advised Rangen's counsel

              2    that we could bring him from Wyoming to testify if we

              3    needed to, but that he would simply be testifying on

              4    the exact same information that he provided in the

              5    prior case, that what we proposed here and an

              6    over-the-rim or horizontal well are just as valid as

              7    they were a year ago.

              8                If we need to do that, I suppose we could.

              9    That's going to be an inconvenience and an expense, and

             10    all he's going to do is sit there and testify that this

             11    is his report, it's as good today as it was a year ago,

             12    and we'll put it into evidence.

             13           THE HEARING OFFICER:  Well, that's up to you,

             14    Counsel.  But I have Dr. Brendecke in front of me.  And

             15    he's entitled to review these type of reports and offer

             16    an opinion as an expert witness.  But that's not a

             17    basis to bring in Mr. Hinckley's full report.

             18           MR. RANDY BUDGE:  I'd like to inquire of

             19    counsel.

             20           THE HEARING OFFICER:  Well, let's go off the

             21    record.

             22           MR. RANDY BUDGE:  Off the record.

             23                (Recess.)

             24           THE HEARING OFFICER:  Okay.  Mr. Budge.

             25           MR. TJ BUDGE:  Yeah.
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              1           Q.   Mr. Brendecke, before we left, we were

              2    talking about the horizontal well proposal.

              3                I ought to mention, Director, for your

              4    benefit, apparently there was a miscommunication

              5    concerning calling Mr. Hinckley as a witness.

              6           THE HEARING OFFICER:  Okay.

              7           MR. TJ BUDGE:  For today's purpose, we won't

              8    seek to admit his report into evidence.

              9           THE HEARING OFFICER:  Okay.

             10           MR. TJ BUDGE:  We do want to reserve the right

             11    to call him as a witness if necessary.  He's on our

             12    witness list.  And this report has been an exhibit from

             13    our first disclosure.

             14           Q.   Mr. Brendecke, as part of your evaluation

             15    of the likelihood and success of a horizontal well, did

             16    you undertake any analysis or review of the aquifer in

             17    the vicinity of Rangen?

             18           A.   I reviewed existing reports describing the

             19    groundwater and hydrogeology in the area.

             20           Q.   And that includes the report that

             21    Mr. Hinckley submitted a year ago in the delivery call

             22    hearing?

             23           A.   Yes, and others.

             24           Q.   And do you have an opinion as to the

             25    productivity, if that's the right word, of the aquifer
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              1    in the near vicinity of Rangen?

              2           A.   There's a lot of water in the vicinity of

              3    Rangen.  Unfortunately, Rangen's tunnel is sort of the

              4    straw at the top edge of the bathtub.  And I think the

              5    notion of a horizontal well is simply to put the straw

              6    in at a little lower elevation of the bathtub.

              7           Q.   And what leads you to the conclusion that

              8    there's a lot of water available in the vicinity of

              9    Rangen?

             10           A.   There are relatively high-capacity wells in

             11    the area.  There's a variety of discharges, some of

             12    them quite large, in that reach of the river.

             13           Q.   And so if I understood your prior

             14    testimony, it's that it's your opinion that a

             15    horizontal well does have a likelihood of significantly

             16    increasing the flow of water to the Rangen facility?

             17           A.   I think it certainly has the potential to

             18    do that.

             19           Q.   Let's go ahead and transition to the next

             20    mitigation proposal, which is referred to as an

             21    over-the-rim project.  And as you're aware, this is a

             22    proposal to connect groundwater wells above the rim and

             23    pump water directly to Rangen.

             24                Is that your understanding of this section

             25    of the mitigation plan?
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              1           A.   Yes.

              2           Q.   What have you done to evaluate the

              3    feasibility of implementing an over-the-rim proposal at

              4    Rangen?

              5           A.   I did an analysis of the capacities of

              6    nearby wells, nearby groundwater rights that could be

              7    included in such a plan.  And I reviewed documents

              8    related to our previously approved plan for similar

              9    delivery to Clear Springs.

             10           Q.   You mentioned a previously approved plan

             11    for Clear Springs.

             12                Is that something you were involved with?

             13           A.   Yes.

             14           Q.   Can you explain that project generally.

             15           A.   Groundwater users had a mitigation

             16    obligation at Clear Springs' Snake River Farm facility.

             17    I forget the exact amount.  It was on the order of

             18    3 cfs.  And they proposed a plan by which wells pumping

             19    from above the rim just upgradient from Clear Springs

             20    would be converted -- or the lands that those wells

             21    were serving would be converted and irrigated with

             22    surface water.

             23                The wells would then be pumped in the same

             24    volumes as they had been before, but the water would be

             25    delivered by pipeline to the Clear Springs Hatchery
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              1    facility.

              2           Q.   And you understand that plan was approved

              3    by the Department?

              4           A.   Yes.

              5           Q.   I want to talk to you about some of the

              6    components of that plan and have you explain whether

              7    these same components could be implemented in a plan at

              8    Rangen.  And let's begin by turning to Exhibit 1053.

              9                Dr. Brendecke, do you have the full report

             10    in your book or just the first page?

             11           A.   It's just the first page.

             12           Q.   I'm going to have Mr. May project this

             13    exhibit in its entirety onto the screen.  And we'll

             14    just have to look at it there, and we can zoom in where

             15    necessary.

             16                Is this the over-the-rim proposal you were

             17    just discussing?

             18           A.   Yes.  This is the report by SPF water, who

             19    was our -- sort of a teammate of ours on this.  And

             20    they did the detailed engineering design work.

             21           Q.   So you were involved in the engineering

             22    report prepared by SPF?

             23           A.   I worked -- we worked closely with SPF in

             24    their preparation of this report, yes.

             25           MR. TJ BUDGE:  And, Justin, would you scroll
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              1    down to the next page.

              2           MR. MAY:  Yeah, I guess my initial -- I'm happy

              3    to scroll down, but are you offering this as an exhibit

              4    in this case?

              5           MR. TJ BUDGE:  Let me ask a few more questions.

              6           Q.   Generally, Dr. Brendecke, is it your

              7    opinion that an over-the-rim plan could be implemented

              8    in the Rangen case similar to what was proposed for

              9    Snake River Farm that this report pertains to?

             10           A.   Yes.

             11           MR. TJ BUDGE:  I'll offer Exhibit 1053 into

             12    evidence.

             13           MR. MAY:  I would object.

             14           THE HEARING OFFICER:  Mr. May?

             15           MR. MAY:  I would object on the basis that,

             16    again, it's the report of another expert.  It was

             17    prepared in a different case for a different facility.

             18                Might I ask a couple of questions in aid of

             19    objection?

             20           THE HEARING OFFICER:  Before you do, how long is

             21    the report?  I have one page.

             22           MR. TJ BUDGE:  Yeah, I apologize, Director.

             23    Some of these larger reports -- and the report itself

             24    is not particularly long, but there's a number of

             25    exhibits and diagrams.  They were provided
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              1    electronically, but not included in the binders.

              2           MS. BRODY:  It's 46 pages.

              3           MR. MAY:  46 pages.  I'm sorry.

              4           THE HEARING OFFICER:  Including the exhibits or

              5    the attachments?

              6           MR. MAY:  That's the last page I show, yeah.

              7           THE HEARING OFFICER:  Okay.  Mr. May, ask your

              8    question.  Or did you have a question?

              9           MR. MAY:  Yeah, I had a couple of questions, if

             10    I could, in aid of an objection.

             11           THE HEARING OFFICER:  For whom?  For whom?

             12           MR. MAY:  What's that?

             13           THE HEARING OFFICER:  I think you asked -- you

             14    requested that you be able to ask questions in aid of

             15    objection.

             16           MR. MAY:  Yes.

             17           THE HEARING OFFICER:  You want to ask those

             18    questions of Mr. Brendecke?

             19           MR. MAY:  Yes, if I could.

             20           THE HEARING OFFICER:  Okay.

             21

             22                     VOIR DIRE EXAMINATION

             23    BY MR. MAY:

             24           Q.   Dr. Brendecke, does this report contain any

             25    information with regard to Rangen?
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              1           A.   I don't think so.

              2           Q.   Okay.  Have you done any analysis with

              3    regard to the engineering for an over-the-rim plan for

              4    the Rangen facility?

              5           A.   I've done some reconnaissance to determine

              6    what wells might be available to provide the source for

              7    such a plan.

              8           Q.   Okay.  And beyond that, have you done any

              9    kind of engineering or analysis?

             10           A.   No.

             11           MR. MAY:  Director, I would object on the basis

             12    of foundation again.  It's another expert's report, and

             13    relevance to this matter.

             14           THE HEARING OFFICER:  Mr. Budge.

             15           MR. TJ BUDGE:  In the record is the Department's

             16    order approving this over-the-rim mitigation plan.

             17    That order includes a number of conditions upon the

             18    approval.  Understanding those conditions in some

             19    instances requires review of the over-the-rim plan that

             20    was submitted to the Department at that time.

             21                And we certainly think the Director would

             22    be interested to know what type of protections will be

             23    included in a mitigation -- an over-the-rim plan for

             24    Rangen.  And the easiest way to explain those will be

             25    to cite to the protections that were implemented in
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              1    the -- proposed in the prior plan.

              2           THE HEARING OFFICER:  Mr. Lemmon, any objection?

              3           MR. LEMMON:  Yeah, I think I would object also.

              4           THE HEARING OFFICER:  Well, my rulings may seem

              5    to be inconsistent, but -- because this report is not

              6    even related to the Rangen facility.  However,

              7    Mr. Budge, I am somewhat interested and persuaded to

              8    look at the level of detail in this particular report

              9    and conditions that were imposed by the Director at the

             10    time and, I suppose, compare the level of preparation

             11    for the Clear Springs matter, compared to the level of

             12    preparation here today.  So I'll allow it into

             13    evidence.

             14                (Exhibit 1053 received.)

             15           MR. TJ BUDGE:  Justin, will you scroll down.

             16           MR. MAY:  1053?

             17           MR. TJ BUDGE:  Yes.  Page 2 of the report.  One

             18    more.  And then zoom in on the top map.

             19           MR. MAY:  Do you need the legend?

             20           MR. TJ BUDGE:  Include the legend, yeah.

             21

             22                 CONTINUED DIRECT EXAMINATION

             23    BY MR. TJ BUDGE:

             24           Q.   Dr. Brendecke, we're looking at page 2 of

             25    the over-the-rim expert report submitted in the Snake
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              1    River Farm case.  And we've got highlighted on the

              2    screen an image that has the AMEC logo.

              3                Is that a document, or at least an image,

              4    that you or your staff prepared?

              5           A.   Yes.

              6           Q.   And could you explain what that depicts.

              7           A.   It shows the wells that were initially

              8    identified to be participating in the plan.  Those are

              9    the yellow dots on the image.  They're numbered.

             10                There is some shading, some colored shading

             11    on the image.  That's the authorized place of use of

             12    those wells.

             13                The pink lines show pipeline routes from

             14    the wells to the Snake River Farm facility.  You can

             15    see there are a couple of them shown.  This was sort of

             16    a preliminary alignment that we came up with early in

             17    the effort.

             18           Q.   Am I correct in understanding, then, that

             19    this was a conceptual or preliminary example of how an

             20    over-the-rim system might be implemented at Snake River

             21    Farms?

             22           A.   Yes.

             23           Q.   These weren't final engineering or

             24    construction plans?

             25           A.   No.
                                                                 509


              1           Q.   Justin, could you zoom into the picture

              2    below that one, same page.  The whole thing, yeah.

              3                Is this any different than the prior image

              4    we were looking at?  And for the record, we're looking

              5    at the image on the bottom of page 2 of Exhibit 1053.

              6           A.   It's different in that we landed on a

              7    pipeline alignment, a preferred pipeline alignment.

              8    And I think that there may be some minor realignments

              9    of some pipes and one -- a well might have been

             10    substituted for a different well.  I can't remember

             11    exactly.

             12           Q.   And if I look at the bottom, it says

             13    "Conceptual pipeline layouts."

             14                Should I understand that to mean that this

             15    was not final design or engineering or construction

             16    plans?

             17           A.   No, you couldn't build it from this

             18    information.

             19           Q.   Have you reviewed the wells in the vicinity

             20    of Rangen to determine if there are also wells that

             21    could be interconnected to deliver water to Rangen?

             22           A.   Yes.

             23           Q.   Justin, will you please pull up

             24    Exhibit 1059.  Boy, this is difficult to read.

             25                Dr. Brendecke, do you recognize that?  And
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              1    you can turn to that in your exhibit binder if that's

              2    easier.

              3           A.   What was the number again?

              4           Q.   1059.  Dr. Brendecke, this is a table of

              5    information.  And the columns are labeled with water

              6    rights, priority dates, owner, et cetera.

              7                Is this a table that you or your staff

              8    created?

              9           A.   Yes.

             10           Q.   And what does this table show?

             11           A.   This is information on each of the wells

             12    that we identified as potentially within reach of an

             13    over-the-rim project.  I mean there -- we arbitrarily

             14    drew a 2-mile line around Rangen.

             15           Q.   So this is a summary of groundwater wells

             16    within 2 miles of Rangen?

             17           A.   Yes, irrigation wells.

             18           Q.   And this was created using water right data

             19    from the Department of Water Resources?

             20           A.   Yes.

             21           MR. TJ BUDGE:  Offer Exhibit 1059.

             22           MR. MAY:  No objection.

             23           THE HEARING OFFICER:  Mr. May?

             24           MR. MAY:  No objection.

             25           THE HEARING OFFICER:  Okay.  Mr. Lemmon?  No
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              1    objection, Mr. Lemmon?

              2           MR. LEMMON:  No objection.

              3           THE HEARING OFFICER:  Okay.  Document marked as

              4    Exhibit 1059 is received into evidence.

              5                (Exhibit 1059 received.)

              6           Q.   (BY MR. TJ BUDGE):  And looking at the

              7    wells in the vicinity of Rangen, Dr. Brendecke, did you

              8    determine that an over-the-rim -- that wells could be

              9    interconnected in a way to deliver water over the rim,

             10    as you had done previously in the Clear Springs case?

             11           A.   It certainly appears that there is.

             12           Q.   And explain why you think there's

             13    sufficient water.

             14           A.   If we look at the limitations on these

             15    permits, taking into account any combined limits, they

             16    allow a total volume of 8,008 acre-feet per year of

             17    use.  That's at the bottom of the second-to-the-last

             18    column.  The total mitigation requirement at Rangen is

             19    a little under 7,000 acre-feet a year.

             20           Q.   Justin, could you zoom in on the bottom as

             21    the totals, just all the way across the bottom.

             22                Okay.  You mentioned that these water

             23    rights within 2 miles of Rangen collectively allow the

             24    diversion of 8,000 acre-feet.

             25                And did I understand your testimony
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              1    correctly that if you were to take the 9.1 cubic foot

              2    per second mitigation obligation at Rangen and spread

              3    that across the course of a year that it would require

              4    the delivery of something under 7,000 acre-feet?

              5           A.   Yes, a little bit under 7,000.

              6           Q.   Okay.  Why don't you turn one exhibit

              7    forward to Exhibit 1059 -- or 1058.  Excuse me.

              8                And did I offer 1059?  I think so.  Yeah.

              9           MR. RANDY BUDGE:  Yeah.

             10           Q.   (BY MR. TJ BUDGE):  1058.  You'll see this

             11    is an image labeled "Point of diversion map," and also

             12    has the AMEC logo on it.

             13                Is this a map that you or your staff

             14    created, Dr. Brendecke?

             15           A.   Yes.

             16           Q.   And what does this map show?

             17           A.   It's an aerial image of the Rangen area.

             18    The Rangen -- the Curren Tunnel is shown in the center

             19    of the circle as a red star.  Black squares are nearby

             20    wells.  The green circle is -- basically has a radius

             21    of 2 miles.  Some of the black squares representing

             22    wells also have a yellow dot in them.  And that just

             23    denotes that that particular well has a priority senior

             24    to July 13th, 1962.

             25           Q.   Okay.  So am I correct in understanding
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              1    that the map depicts the point of diversion of the

              2    groundwater rights listed in Exhibit 1059?

              3           A.   Yes.

              4           Q.   And based on your review of these

              5    groundwater rights within 2 miles, is it your opinion

              6    that wells could be interconnected in a manner to

              7    deliver water to Rangen over the rim sufficient to meet

              8    its mitigation obligation?

              9           A.   Yes.

             10           Q.   And your prior testimony concerning the

             11    productivity of the aquifer around Rangen that you

             12    offered in regards to our horizontal tunnel discussion,

             13    I assume that same testimony would apply to the

             14    availability of groundwater to serve Rangen from a

             15    combination of these wells?

             16           A.   Yes.

             17           Q.   I want to talk about other protective

             18    measures that were proposed in the Snake River Farm

             19    case that could also be proposed here to provide a

             20    reliable supply of water to Rangen.  And I think the

             21    easiest way to do that would be to review the

             22    protections outlined in the prior engineering work.  So

             23    if you'll turn with me again back to Exhibit 1053.

             24                And scroll down to page 9.

             25                Garrick, do your records reflect
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              1    Exhibit 1058 being in evidence?

              2           MR. BAXTER:  No, not 1058.

              3           MR. TJ BUDGE:  I would offer Exhibit 1058, which

              4    is the map we reviewed just a moment ago, points of

              5    diversion within 2 miles of Rangen.

              6           THE HEARING OFFICER:  Mr. May?

              7           MR. MAY:  No objection.

              8           THE HEARING OFFICER:  Mr. Lemmon?

              9           MR. LEMMON:  No.

             10           THE HEARING OFFICER:  The document marked as

             11    Exhibit 1058 is received into evidence.

             12                (Exhibit 1058 received.)

             13           MR. TJ BUDGE:  Could you zoom in on the two

             14    paragraphs below, heading No. 2.5.

             15           MR. MAY:  Right here?

             16           MR. TJ BUDGE:  Yeah.

             17           Q.   Dr. Brendecke, we have on the screen

             18    projected a portion of page 9 in Exhibit 1053.  And

             19    we're looking at paragraph No. 2.5, which refers to

             20    pipeline protection.  And it states that the pipeline

             21    proposed in that case would be protected with a rate of

             22    flow control valve with back pressure, pressure relief

             23    valve, and air vents.

             24                Could you explain the purpose of those

             25    protections that were proposed in that case.
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              1           A.   Well, they stem primarily from the fact

              2    that the water was going to be pumped from the ground

              3    up to the top of the rim and then down some elevation

              4    difference to Rangen.  So there's substantial changes

              5    in pressure conditions along the pipeline.

              6                We want to prevent an airlock from

              7    occurring, so we need air vents.  We need pressure

              8    relief valves because heads at the bottom end of the

              9    pipeline could get fairly high.  And we need back

             10    pressure sustaining valve to make sure that the

             11    pipeline doesn't -- doesn't empty if we're switching

             12    between one well and another.

             13           Q.   So you've testified that an over-the-rim

             14    plan would work for Rangen.

             15                Would you anticipate that these same types

             16    of protections would be included in construction

             17    designs for an over-the-rim system at Rangen?

             18           A.   Yes.

             19           Q.   There's nothing, to your knowledge, that

             20    would prevent these types of measures from being

             21    implemented?

             22           A.   Not that I can think of.

             23           Q.   Justin, can you scroll down to page 14.

             24                Dr. Brendecke, you can turn to page 14 or

             25    view the screen.
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              1           A.   I just have the first page.

              2           Q.   Okay.  This section of the report,

              3    Dr. Brendecke, talks about winterization of the system

              4    and draining of wells to provide climate protection.

              5                Do you recall evaluating this or reviewing

              6    this previously?

              7           A.   Yes.

              8           Q.   And what are the protections that were

              9    discussed here?

             10           A.   Well, the plan didn't use all the wells

             11    continuously.  And so at some times of the year

             12    portions of the system would remain idle, and you have

             13    to protect them from freezing.

             14           Q.   Is there any reason these same protections

             15    could not be included in an over-the-rim system

             16    designed for Rangen?

             17           A.   No.

             18           Q.   Justin, would you please turn to

             19    Exhibit 1054 and scroll down to the summary on page 2.

             20                Dr. Brendecke, you can turn to Exhibit 1054

             21    in your binder.  We've got all of the pages there.

             22    This is a labeled "Rebuttal report of Terry Scanlan"

             23    prepared by IGWA in that same case.  It was identified

             24    as Exhibit 2025.

             25                Is this also one of the documents you
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              1    reviewed in preparing your opinion as to the

              2    feasibility of an over-the-rim system at Rangen?

              3           A.   Yes.  I think you misspoke slightly.  This

              4    was prepared on behalf of IGWA, not by IGWA.

              5           Q.   Thank you.  Yes.

              6           A.   Yes, it is one that I also reviewed.

              7           MR. TJ BUDGE:  I'd like to discuss with you some

              8    of the protected measures outlined in this report as

              9    well.  And I suppose to do that Rangen's going to ask

             10    that I admit this into evidence.

             11                So I would offer Exhibit 1054 into

             12    evidence.

             13           MR. MAY:  And I would -- this is a rebuttal

             14    report.  I object on the same basis that I've objected

             15    to these reports coming in.  If Dr. Brendecke has an

             16    opinion, he can express it.  But this is a rebuttal

             17    report about a different system that was submitted in a

             18    different case by a different person.

             19           THE HEARING OFFICER:  Mr. Lemmon, any

             20    objections?

             21           MR. LEMMON:  I would also object.

             22           THE HEARING OFFICER:  Okay.  Well, again, this

             23    is related to another matter.  But nonetheless, it

             24    shows a -- I'm not sure, Mr. Budge, whether this helps

             25    you or hinders you.  It shows a level of preparation
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              1    for a plan that, in my recollection, was approved by

              2    the Director and sets out significant detail regarding

              3    that plan.  And so as much as anything it would be used

              4    for comparative purposes.

              5           MR. TJ BUDGE:  Understood.

              6           THE HEARING OFFICER:  So it's received into

              7    evidence.

              8                (Exhibit 1054 received.)

              9           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, do you

             10    have that report before you?

             11           A.   Yes.

             12           Q.   And if you'd turn to page 2, I just want to

             13    review the summary.  There's additional explanation in

             14    the report.  But I want to again review some of the

             15    protective measures that were identified there that

             16    could be implemented here as well.  In the first

             17    paragraph it talks about the plan being constructed

             18    with biosecure -- to be biosecure and sufficiently

             19    reliable.

             20                Do you know what it means to be biosecure?

             21           A.   I believe it means to be protected from

             22    contamination.

             23           Q.   And do you recall what measures were taken

             24    into account to ensure that facility was biosecure?

             25           A.   Well, part of it was using materials that
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              1    didn't promote biofilm growth.  I think there were

              2    locks on all of the pump houses at the wellheads.  And

              3    there was a buried pipeline into the Snake River Farm

              4    facility.

              5           Q.   And those same types of materials could be

              6    utilized in an over-the-rim plan for Rangen?

              7           A.   I don't see why not.

              8           Q.   Further down on this summary there's a

              9    heading that says, "The water quality from the wells

             10    will be of similar or better quality than the water

             11    currently used by Snake River Farm."

             12                Do you have an opinion as to whether the

             13    water quality that would be pumped to Rangen would be

             14    of similar quality to water that naturally discharges

             15    from the tunnel?

             16           MR. MAY:  Objection.  Lack of foundation.

             17           THE HEARING OFFICER:  I'll let Dr. Brendecke

             18    opine.

             19           MR. MAY:  Might I ask a couple of questions in

             20    aid of an objection?

             21           THE HEARING OFFICER:  Yes.

             22

             23                     VOIR DIRE EXAMINATION

             24    BY MR. MAY:

             25           Q.   Dr. Brendecke, as part of your plan that
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              1    was put together in the Clear Springs case, did you do

              2    testing of various wells?

              3           A.   We relied on DEQ records of water-quality

              4    tests in those wells.

              5           Q.   And you reviewed those records?

              6           A.   Yes.

              7           Q.   Do you recall whether all of the wells that

              8    you were looking at had sufficient quality to be used

              9    for a fish facility?

             10           A.   I believe they all did.  There were a

             11    couple that had seasonally elevated levels of nitrate,

             12    but the blend together was -- actually had less nitrate

             13    than the spring feeding the Snake River Farm Hatchery.

             14           Q.   And that was a concern that needed to be

             15    addressed by specific examination of some records?

             16           A.   Yes.  As I said, we used the DEQ records

             17    for the wells, and Snake River Farm had obviously had

             18    water-quality data for their hatchery.

             19           Q.   We have a list of wells that's been shown

             20    here as Exhibit 1059.

             21                Have you made any similar analysis with

             22    regard to these wells in Table 1059?

             23           A.   I have not looked at the water-quality

             24    records for these wells.

             25           Q.   Have you looked at any water-quality
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              1    records for any wells around Rangen?

              2           A.   No, I haven't.

              3                Around Rangen, did you say?

              4           Q.   Yeah.

              5           A.   No, I haven't.

              6           MR. MAY:  Objection, Director.  Lack of

              7    foundation.

              8           THE HEARING OFFICER:  Overruled.  I'll allow

              9    Dr. Brendecke to offer a general opinion about the

             10    water quality.

             11

             12                 CONTINUED DIRECT EXAMINATION

             13    BY MR. TJ BUDGE:

             14           Q.   Dr. Brendecke, to your knowledge, is water

             15    that would be pumped over the rim to Rangen coming from

             16    the same aquifer as water that discharges from the

             17    Curren Tunnel?

             18           A.   Yes.  It's all coming from the ESPA.

             19           Q.   Do you have any reason to believe that

             20    water pumped over the rim would be less suitable in

             21    terms of temperature or quality than water that

             22    naturally discharges from the Curren Tunnel?

             23           MR. MAY:  I would object on the same basis,

             24    Director.

             25           THE HEARING OFFICER:  Overruled.
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              1           THE WITNESS:  Well, the wells are in an area

              2    that's upgradient from the tunnel.  So it would

              3    certainly seem logical that the water that comes out

              4    the tunnel is the same basic water that is serving

              5    these wells.

              6           Q.   (BY MR. TJ BUDGE):  Could you turn, please,

              7    to Exhibit 1020 in the record, Dr. Brendecke.  You'll

              8    see that's labeled "Final order concerning the

              9    over-the-rim plan."

             10                Have you read this document before?

             11           A.   Yes.

             12           Q.   And do you recognize this as the order

             13    issued by the Director in response to the over-the-rim

             14    plan submitted for Snake River Farm?

             15           A.   Yes.

             16           Q.   Will you please turn to page 6 of that

             17    order.  You'll see this begins the conclusions of law

             18    section of order.  And I want to direct your attention

             19    to paragraph No. 5 or conclusion No. 5.  In the first

             20    sentence, "The Director concurs with the Hearing

             21    Officer's conclusion that the over-the-rim plan meets

             22    the necessary standards of temperature, reliability,

             23    water quality, and biosecurity."

             24                Is it your opinion, Dr. Brendecke, that an

             25    over-the-rim plan can be constructed and implemented
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              1    for Rangen that also meets necessary standards for

              2    temperature, reliability, water quality, and

              3    biosecurity?

              4           MR. MAY:  Object again on the basis of

              5    foundation.

              6           THE HEARING OFFICER:  Overruled.

              7           THE WITNESS:  I don't have any reason to think

              8    that it couldn't.

              9           Q.   (BY MR. TJ BUDGE):  Paragraph 6 there the

             10    Director finds that delivering water over the rim is a

             11    suitable or reasonable form of providing mitigation.

             12                In your opinion, is providing water to

             13    Rangen over the rim a reasonable or suitable form of

             14    delivering water directly to Rangen's facility?

             15           MR. MAY:  Objection.  Lack of foundation.

             16           THE HEARING OFFICER:  Overruled.

             17           THE WITNESS:  Well, the water is clearly

             18    available in the aquifer above Rangen, and it seems

             19    like a reasonable approach to do mitigation.

             20           Q.   (BY MR. TJ BUDGE):  You can turn the page

             21    to page 7.  And we'll direct your attention to

             22    paragraph 9.

             23                Earlier when we were looking at the layouts

             24    that were proposed in the Snake River Farm, we looked

             25    at an image that identified the layout as conceptual.
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              1                Do you remember that?

              2           A.   Yes.

              3           Q.   And is it your understanding that the

              4    information provided in the report submitted to the

              5    Department at that time were not final engineering or

              6    construction plans, but were to conceptually describe

              7    how an over-the-rim system would work at Snake River

              8    Farms?

              9           A.   Yes.

             10           Q.   And if you see paragraph 9, conclusion of

             11    law 9, the Director made as a condition of approval the

             12    Groundwater District submitting a plan to Clear Springs

             13    that allows them to fully evaluate the proposal.

             14                If the Director approves an over-the-rim

             15    plan conceptually in this case, do you have the

             16    expertise and experience to prepare an over-the-rim

             17    plan that could be provided to Rangen for full

             18    evaluation?

             19           A.   I believe within my company I do, yes.

             20           Q.   Do you have a sense of the time that would

             21    be required to create that type of plan?

             22           A.   Well, I haven't asked about people's

             23    availability, but I would think it would take at least

             24    six months.

             25           Q.   Thank you for that, Dr. Brendecke.
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              1                Let's move on to the final mitigation

              2    proposal, which is a pump-back plan.

              3                Have you evaluated the feasibility of

              4    pumping water back, which if you read the mitigation

              5    plan, it essentially refers to recirculating some water

              6    within the Rangen facility?

              7           A.   Pardon me.  Would you repeat the question?

              8           Q.   Yeah.  The final mitigation alternative

              9    included in IGWA's mitigation plan is labeled "Direct

             10    pump-back."  And it reads that "IGWA will pay the cost

             11    to engineer, construct, and operate a direct pump-back

             12    and aeration system within the Rangen facility to

             13    secure sufficient flows to meet mitigation obligations

             14    to the extent of any shortfall."

             15                Have you evaluated the feasibility of doing

             16    a pump-back proposal?

             17           A.   I've not done any detailed evaluation.

             18    I've just ascertained that there's sufficient water at

             19    the bottom end of the system to meet the mitigation

             20    obligation if it was returned to the top.

             21           Q.   From an engineering standpoint, how

             22    difficult would it be to design a pump-back system to

             23    pump water from the bottom to the top of Rangen's

             24    facility?

             25           A.   I don't think it would be difficult.
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              1           Q.   And with such a system, could you implement

              2    similar protections that may have been needed for an

              3    over-the-rim system like pressure relief valves,

              4    biosecurity, backup power, and the like?

              5           MR. MAY:  Objection.  Lack of foundation.

              6           THE HEARING OFFICER:  Overruled.

              7           THE WITNESS:  Yes, you could do all those

              8    things.

              9           Q.   (BY MR. TJ BUDGE):  Do you have an opinion

             10    as to the amount of credit available -- excuse me.  Do

             11    you have an opinion as to the amount of water that

             12    could be available to Rangen by recirculating water

             13    through its system?

             14           MR. MAY:  Objection.  Lack of foundation.

             15           THE HEARING OFFICER:  Overruled.

             16           THE WITNESS:  Well, we talked a little earlier

             17    about flows in Billingsley Creek below the CTR where

             18    the -- yeah, the CTR raceways.  And it appears to me

             19    that there is almost always 9 cfs of water at that

             20    point, which would be enough.

             21           Q.   (BY MR. TJ BUDGE):  Have you reviewed any

             22    aquaculture data to determine whether there may be

             23    special requirements to meet fish needs when

             24    recirculating water?

             25           A.   Not -- I haven't done anything myself.  But
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              1    I recall testimony from the earlier case that there are

              2    dissolved oxygen requirements and the like to be met.

              3           Q.   And those could be implemented as part of a

              4    recirculation system?

              5           MR. MAY:  Objection.  Lack of foundation.

              6           THE HEARING OFFICER:  Sustained.  Dr. Brendecke

              7    has not been recognized as an expert in fish

              8    propagation.

              9           MR. TJ BUDGE:  Yeah.

             10           Q.   Dr. Brendecke, have you ever designed

             11    systems that involved aeration devices?

             12           A.   Wastewater treatment systems that involved

             13    aeration.

             14           Q.   Could an aeration device --

             15           A.   It's been a long time, I might add.

             16           Q.   Could an aeration device be included in the

             17    design and construction of a recirculation system?

             18           MR. MAY:  Objection.  Lack of foundation.

             19           THE HEARING OFFICER:  Well, I'll allow the

             20    answer to that question.  Overruled.

             21           THE WITNESS:  Yes, I believe it could.

             22           MR. TJ BUDGE:  Okay.  I don't have any further

             23    questions.  Thank you.

             24           THE HEARING OFFICER:  Okay.  Shall we try to get

             25    all the way through cross-examination tonight?
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              1           MR. MAY:  I have a feeling it might take me more

              2    than five minutes.

              3           THE HEARING OFFICER:  Tomorrow morning?

              4           MR. MAY:  Yeah.  Sure.

              5           THE HEARING OFFICER:  I have until noon

              6    tomorrow.

              7           MR. MAY:  Okay.  I'm not sure what to do about

              8    that.  I'm hoping that I can be fairly efficient with

              9    Dr. Brendecke, but I'll have to be as efficient as I

             10    can.  My understanding is we have Dr. Brendecke, we

             11    have Dr. Brockway.

             12                And you have -- who were you planning on

             13    calling other than that?

             14           MR. TJ BUDGE:  Wayne Courtney.

             15           MR. MAY:  Okay.  So maybe three tomorrow.

             16           THE HEARING OFFICER:  Do you want to start at

             17    8:00?

             18           MR. MAY:  We'll do what we can.  8:00 would be

             19    great.

             20           THE HEARING OFFICER:  Do you want to start at

             21    8:00 and try to get done?

             22           MR. RANDY BUDGE:  I don't think we'll have any

             23    trouble being done tomorrow.

             24           THE HEARING OFFICER:  Pardon me?

             25           MR. RANDY BUDGE:  I don't anticipate we'll have
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              1    trouble being done tomorrow.  We only have two

              2    witnesses tomorrow, their cross on Brendecke.

              3                I don't know how long you expect that to

              4    be.

              5           MR. MAY:  Like I said, I'll try and be

              6    efficient, but you never know.

              7           THE HEARING OFFICER:  So what do we have?  Cross

              8    of Dr. Brendecke, and then will you guys rest at that

              9    point?

             10           MR. RANDY BUDGE:  We only have one other

             11    witness.

             12           THE HEARING OFFICER:  Okay.  So you have one --

             13           MR. RANDY BUDGE:  They have one witness.

             14           THE HEARING OFFICER:  You have one additional

             15    witness on direct?

             16           MR. HAEMMERLE:  You're going to call Wayne

             17    Courtney?

             18           MR. RANDY BUDGE:  Correct.

             19           THE HEARING OFFICER:  Oh, okay.  As an adverse

             20    witness, then?

             21           MR. RANDY BUDGE:  Correct.

             22           THE HEARING OFFICER:  And then in the direct

             23    testimony for Rangen, one witness?

             24           MR. HAEMMERLE:  Brockway.

             25           THE HEARING OFFICER:  Dr. Brockway.
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              1                Let's start at 8:00.  Let's see if we can

              2    finish.  Okay.  See you tomorrow.

              3                (Hearing adjourned at 4:54 p.m.)

              4                             -oOo-
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