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 1          THE HEARING OFFICER:  Greetings again to
 2   everyone.  We're on the record.  My name is Gary
 3   Spackman.  I'm the director of the Idaho Department of
 4   Water Resources, and I'm holding a hearing today
 5   regarding a mitigation plan that's been filed by the
 6   Idaho Groundwater Appropriators.  And I'll refer to the
 7   Idaho Groundwater Appropriators as "IGWA" commonly as
 8   we go through this particular hearing.
 9               And the mitigation plan that was filed was
10   in reference to a -- an order of curtailment that was
11   issued by the Director of the Department of Water
12   Resources regarding a delivery call filed by Rangen,
13   Inc., for which we previously held a hearing and I
14   issued a final order.
15               And again, the mitigation plan was filed by
16   IGWA, and this hearing was scheduled expeditiously to
17   address the mitigation plan and to also deal with some
18   issues regarding the curtailment of groundwater uses
19   and diversions of water across the Eastern Snake Plain,
20   specifically groundwater.
21               And there is a related issue, although not
22   at issue today, regarding the diversion and use of
23   water by Rangen, Inc.
24               And because of those two pending matters,
25   it was important to the Director that we schedule this
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 1   hearing expeditiously.
 2               So I want to thank the parties verbally
 3   today for their preparation today.  I know it was under
 4   a short time frame.  And I want to express my
 5   appreciation.
 6               Now, we talked about some preliminary
 7   matters that need to be addressed today.  And I suppose
 8   the first of those matters has to do with an order, or
 9   at least a letter that I issued last week, regarding
10   the status of Rangen, Inc., in this mitigation hearing.
11               And the letter, as I recall its text,
12   informed Rangen and the other parties that the protest
13   that was filed by Rangen was not timely because the
14   filing fee was not paid with the protest.  And as a
15   result, the letter stated that Rangen would not be
16   considered a party for -- at least a protestant party
17   for this particular hearing.
18               And in response I see that Rangen has filed
19   a petition to intervene as well as some supporting
20   affidavits or a supporting affidavit.  And so at this
21   point in time, unless the parties have other comments,
22   it seems to me we ought to take the motion up, the
23   motion to intervene up at this point in time.
24               And before we go there, I want to go around
25   and introduce the parties.  So let's start with IGWA,
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 1   if we can.  Please state either your position or your
 2   representation.
 3          MR. BRENDECKE:  I'm Chuck Brendecke.  I'm an
 4   engineering consultant for IGWA.
 5          MR. TJ BUDGE:  My name is TJ Budge.  I'm one of
 6   the attorneys for IGWA.
 7          MR. RANDY BUDGE:  Randy Budge, one of the
 8   attorneys for IGWA.
 9          MR. MAY:  Justin May representing Rangen, Inc.
10          MR. HAEMMERLE:  Fritz Haemmerle, Rangen, Inc.
11          MS. BRODY:  And Robyn Brody with Rangen.
12          THE HEARING OFFICER:  And I think we have one
13   more party sitting in the gallery.
14               Mr. and Mrs. Lemmon.
15          MR. LEMMON:  Yeah.  Gary Lemmon, Blind Canyon
16   Aquaranch.
17          THE HEARING OFFICER:  And you're certainly
18   willing to sit at the table up here.  I'm sure you'd
19   feel much more comfortable.
20               And, Linda, you can come forward as well,
21   if you'd like.
22          MS. LEMMON:  I'm fine here.
23          THE HEARING OFFICER:  Okay.  All right.  And
24   just for the record, because we're talking about party
25   status, it's my understanding that the Lemmons filed a
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 1   protest, it was timely, and paid the appropriate fee
 2   for filing the protest.  So they're recognized as a
 3   party in this contested case proceeding.
 4               Okay.  Other matters that we need to talk
 5   about?
 6          MS. McHUGH:  Mr. Director.
 7          THE HEARING OFFICER:  Yes.
 8          MS. McHUGH:  Candice McHugh.  I just wanted to
 9   make a note for the record that I represent Butch
10   Morris, who may be called as a witness.  Just for the
11   Director's information.
12          THE HEARING OFFICER:  Okay.  Thank you.
13               Others?  We won't introduce everybody in
14   the gallery, unless it's important to you to have your
15   name on the record.
16               Okay.  Yes, TJ.
17          MR. TJ BUDGE:  Director, one thing I explained
18   to Garrick before you arrived, some of the exhibits
19   that IGWA has identified are spreadsheets.  And we
20   provided hard copies for the witness and for you of all
21   of IGWA's exhibits, except for those spreadsheets.  We
22   provided those on a thumb drive.  And those have been
23   provided to Mr. Baxter.  So those will be available
24   electronically to the Department.
25               And Justin May has copies of those as well
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 1   so that they can be projected on the screen for
 2   discussing during the hearing today.
 3          THE HEARING OFFICER:  Thank you.
 4               And I assume, Mr. May, that you brought
 5   your technical electronic wizardry with you today?
 6          MR. MAY:  I do.
 7               Now, TJ, just to address this, since we're
 8   doing it -- we can talk about it later as it comes
 9   up -- do we need to go through the spreadsheets so we
10   need it live up there?  I can certainly do that, if I
11   can figure out which ones they are.
12          MR. TJ BUDGE:  Yeah, they have exhibit numbers.
13          MR. MAY:  Okay.
14          MR. TJ BUDGE:  So if you can pull up the
15   exhibit number as we did before.
16          MR. MAY:  Yeah, I can pull up the exhibit
17   number, and I have what you sent as the .pdf, you know,
18   already loaded in.  If we need the spreadsheets, I'll
19   just need to make sure that we get that done.
20          MR. TJ BUDGE:  I'll give you a thumb drive
21   during the break to make sure you've got those.
22          MR. MAY:  Okay.  I know I got them.  You
23   e-mailed them to us yesterday.
24          MR. TJ BUDGE:  Okay.
25          MR. MAY:  But we'll coordinate.  Thanks.
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 1          THE HEARING OFFICER:  Okay.  Other preliminary
 2   matters?
 3               Okay.  Let's take up the motion to
 4   intervene.
 5               Who will speak?  Robyn?
 6          MS. BRODY:  Thank you.
 7               Director Spackman, in response to the
 8   letter that we received Friday afternoon, Rangen has
 9   filed actually two motions that are related to each
10   other.  One is a petition to intervene.  And there is a
11   supporting affidavit from Justin May that was filed in
12   connection with that petition to intervene.
13               Simultaneously, with that we also filed a
14   motion for reconsideration of your -- of your decision
15   that's set forth in the letter.  And this morning we
16   filed a supplemental brief in support of the motion for
17   reconsideration and also an affidavit of Justin May in
18   support of that motion for reconsideration.  I just
19   want to make sure that you're aware of all the
20   documents that have been filed.
21               I think in order to address these sister
22   motions, we have to start with the backdrop of Rule 52
23   that the Department has promulgated.  Rules of
24   procedure under the Department's own rules are meant to
25   be construed liberally with an aim of securing a just,
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 1   speedy, and economical resolution.
 2               And I think it's important to start there,
 3   because the reason that's stated in the letter that you
 4   provided that Rangen cannot participate in this hearing
 5   as a protestant party is the failure to file a $25 fee
 6   with the protest that was timely filed and accepted by
 7   the Department.
 8               Rangen has filed a petition to intervene
 9   because we understand that the Department has routinely
10   accepted parties' participation in matters where a
11   protest was not timely filed.
12               We've set forth in the motion for
13   reconsideration and in the supplement that we filed why
14   we don't believe that we even have to get to the
15   petition for intervention.  We think we should just be
16   allowed to participate because of what we did do, the
17   substantial compliance.
18               And I don't want to just reiterate what's
19   in those briefs, but the petition to intervene clearly
20   is a mechanism that's available to Rangen.  In this
21   particular case Rangen from the moment -- IGWA filed
22   its mitigation plan actually in Rangen's delivery call
23   matter.  If you look at their mitigation plan, you'll
24   see it's got the exact same caption that was assigned
25   to Rangen's original delivery call.  That's where it
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 1   was filed.
 2               And in response to that mitigation plan,
 3   the Department issued a notice.  And that notice set
 4   forth when this hearing was going to take place,
 5   advised Rangen to get its witnesses in order and to
 6   provide copies of exhibits, and told Rangen that it was
 7   entitled to participate.
 8               And Rangen received this notice along with
 9   all of the other parties who participated in Rangen's
10   delivery call: the Surface Water Coalition folks, the
11   City of Pocatello.  From the beginning Rangen has been
12   treated as a party to this matter.
13               And we know that because once we got the
14   mitigation plan and the order telling us that a hearing
15   was going to be conducted, what we did was we
16   immediately -- in fact, we got the notice of hearing I
17   believe on a Friday, and by Monday morning I was
18   already in contact with Mr. Budge trying to arrange for
19   discovery.
20               We filed a stipulation and a joint motion
21   asking the Director to enter an order authorizing us to
22   engage in discovery.  After that I think in the past
23   seven days or ten days, I think we've conducted four or
24   five depositions.  We've exchanged rapid-fire
25   discovery, documents, exhibits.  We've protested the
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 1   City's intervention in this matter.
 2               There is no doubt in anyone's mind in this
 3   room or who has participated in this matter that Rangen
 4   is a party.  Rangen is the interested party.  It's
 5   Rangen's water right that is at issue.  If anybody
 6   should have standing to participate in this case, it's
 7   Rangen.  And a $25 fee ought not prevent that from
 8   taking place.  There is no prejudice to anyone.  The
 9   only prejudice that will result is to Rangen.
10               And for those reasons we would ask that the
11   petition to intervene be granted.
12               Now, Director Spackman, we don't believe
13   you even have to get to that petition for intervention.
14   Rule 58, the rule that was cited in your letter
15   explaining why Rangen could not participate, if you
16   look at the text of that rule, you'll see that it's all
17   about filings that are made by mail; that if you submit
18   a filing by mail and if you don't have the fee with it,
19   it's incomplete.
20               And we know it -- we know that that's the
21   way to read the rule because it's -- you read the rule
22   completely, in context.
23               The Department has Rule 300, which governs
24   actually the filing of documents, and Rule 300 tells us
25   that the Department doesn't accept filings without a
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 1   fee.  Well, in this case the Department did accept
 2   Rangen's filing without a fee.  And we know that
 3   because the document, the protest that Rangen filed,
 4   was actually hand-delivered to the Department, and it
 5   has the Department's stamp on it, and it's attached to
 6   Justin May's affidavit in support of the petition to
 7   intervene.
 8               We have a situation that falls -- the
 9   Department's procedural rules don't address this type
10   of situation.  We don't fall within Rule 58 because we
11   didn't mail it in.  And we don't fall within Rule 300
12   because the fact of the matter is the Department did
13   accept the filing.  So we're outside of those rules.
14               Now, courts have actually looked at this
15   kind of situation before.  And in the supplemental
16   brief that we provided this morning, the Utah Supreme
17   Court had a situation where Harley-Davidson appealed a
18   workers' compensation determination.  And the
19   Harley-Davidson appeal, it was a mess.  It was a
20   disaster.
21               Harley-Davidson, they didn't have the right
22   caption on it, they didn't have the right information
23   in it, and they didn't pay the filing fee.  And the
24   court of appeals said, "No, you can't participate.
25   It's a jurisdictional issue.  Your appeals, it's no
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 1   good."
 2               The Utah Supreme Court reversed that
 3   determination finding that, just as we're asking the
 4   Department to rule under Rule 52 here for that liberal
 5   construction, that there was substantial compliance and
 6   that it was not a jurisdictional issue and that
 7   Harley-Davidson could be allowed to proceed on its
 8   appeal.
 9               The Court noted that there would be other
10   remedies that might be available if there were some
11   kind of prejudice associated with it.  In this case
12   there's absolutely no prejudice whatsoever.
13               I don't want to rehash all of the arguments
14   that are in that motion for reconsideration.  We don't
15   even think that Rangen was required to file a protest.
16   If you look at 42 -- Rule 43 doesn't actually set forth
17   the procedure for mitigation plans.  It incorporates by
18   reference the water transfer rule under Idaho Code
19   42-222.
20               And that's an interesting rule, when you
21   look at 42-222.  Remember, it wasn't written for
22   mitigation plans.  It wasn't written for this.  And
23   what it tells us is that when you're in a
24   water-transfer situation, if you have a protest, you
25   have to file the protest.  And upon paying of the
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 1   statutory fee, then the Department shall investigate
 2   the matter and conduct a hearing thereon.
 3               And it's interesting, the language in that
 4   statute, because what the Department is supposed to
 5   investigate under the statute is the protest.  Rule 43
 6   works differently.
 7               Rule 43, the Department actually made the
 8   decision to conduct a hearing on the mitigation plan so
 9   that it could evaluate it under Rule 43 criteria.
10               And so this gets back to the whole essence
11   of this, which is it's Rangen's delivery call, it's
12   Rangen's water right.  There's absolutely no reason
13   that Rangen should have to file a document letting IGWA
14   know or letting the world know that we're protesting.
15               Everybody knows we're going to protest
16   this.  Everybody knows that we are protesting it.  It
17   is apparent from everything that has taken place in
18   this case since that notice was issued.
19               So for those reasons, Director Spackman, we
20   would ask that you either, one, allow us to intervene
21   as a -- we would -- ask you to allow us to intervene in
22   this matter or to grant Rangen's motion for
23   reconsideration.
24               Thank you.
25          THE HEARING OFFICER:  Thank you, Ms. Brody.
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 1               TJ or Randy, response?
 2          MR. TJ BUDGE:  Thanks, Mr. Director.
 3               These motions came in late, so I haven't
 4   had a lot of time to prepare the response.  And I think
 5   what might be most beneficial is to review some of the
 6   rules that will govern your decision on this issue.
 7               There's really two issues at play:  One is
 8   whether Rangen's a party to the case; and then the
 9   second issue is whether the protest is valid, even
10   though the filing fee wasn't paid on time.
11               The Department's rules of procedure define
12   who qualifies as a party in any case before the
13   Department.  And that's in Rule 151.  And so in
14   response to Rangen's petition for reconsideration, I
15   pulled this out, and I think it's worth pointing out a
16   few things.
17               Rule 150 defines who qualifies as a party.
18   And it's either applicants, claimants, appellants,
19   petitioner's, complainants, respondents, protestants,
20   or interveners.  Those are the classes of people who
21   are parties before Department cases.
22               Rules 151 through 156 then define who falls
23   in each of those classes.  And as I look through
24   these -- I won't read them all, but there's -- none of
25   these identify somebody as an automatic party to a
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 1   case.  They must either file a complaint or have a
 2   complaint filed against them, file a protest, or be an
 3   intervener.
 4               What Rangen's advocating for is a class of
 5   water users who are automatically parties to any case
 6   before the Department, whether they file anything or
 7   not.  To my knowledge, that's never been the
 8   Department's practice.  And I'm not aware of any of the
 9   Department's procedural rules that allow that.
10               Next I looked at the conjunctive management
11   rules regarding mitigation plans, and that's Rule 43.
12   And in that rule it explains that mitigation plans will
13   be decided following the procedure that's used for
14   water-right transfers under Idaho Code 42-222.
15               And that statute does very clearly say that
16   protests shall be filed within ten days of the last
17   date of publication.  It then says, "Upon receipt of
18   any protest accompanied by the statutory filing fee,
19   the Department will undertake the procedures set forth
20   in 42-222."
21               The Department's rule of procedure No. 58,
22   which Rangen does cite, it does also say that protests
23   are not deemed accepted until the filing fee is paid.
24               So on the issue of whether Rangen is
25   automatically a party simply because the mitigation
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 1   affects Rangen, I don't think there's any legal
 2   support.  By that same argument someone could say that
 3   the Mussers are automatically parties, some of the
 4   other downstream users are automatically parties since
 5   they might be affected.
 6               As you could imagine, that would create a
 7   host of challenges with people saying they had
 8   automatic status because they were somehow affected by
 9   the mitigation plan.
10               So I think for Rangen to be admitted as a
11   party at this point would probably require the
12   stipulation of IGWA to allow Rangen to be a party
13   despite not having appropriately filed its protest
14   timely.
15               The second issue is even if Rangen is a
16   party, is its protest valid.  And the statute I decided
17   explains that the protest isn't deemed accepted until
18   the filing fee is paid.
19               So even if there was some -- if you accept
20   the argument that they're automatically a party, their
21   protest nonetheless isn't valid, and so they're not in
22   a position to challenge the evidence that IGWA will put
23   on in support of its mitigation plan.
24               And so this leads me again to the
25   conclusion that as I read the statutes in the
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 1   Department's rules of procedure, Rangen is not a valid
 2   protestant in this proceeding, nor are they a party to
 3   this proceeding.
 4               And this puts IGWA, and me frankly, in a
 5   bit of a difficult position.  I don't think Rangen can
 6   participate here today or challenge our evidence unless
 7   we stipulate to forgive them for their error and allow
 8   them to be a party to this case and to accept their
 9   protest even though they did not follow the
10   requirements.
11               And I say this puts me in a difficult
12   position because you don't practice law very long
13   before you realize every attorney makes a mistake once
14   in a while or they get something wrong on their
15   calendar or they miss some deadline for a motion or
16   something like that.
17               And the practice of law is certainly a lot
18   more enjoyable if attorneys will give each other a
19   little leeway and recognize that.  And it has been my
20   practice to be very liberal and allowing opposing
21   counsel forgiveness when they make mistakes, because
22   I'm certainly going to make some of those myself.
23               And so personally I feel empathy for the
24   mistake that's been made and a desire out of
25   professional courtesy to perhaps forgive them for that.
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 1               The challenge for me is that I have a duty
 2   to my clients.  And I know from meeting with my clients
 3   that they don't feel that Rangen has been particularly
 4   fair in their litigation strategy.  And Rangen's
 5   strategy has been frustrating to them, to say the
 6   least.  And I know that my clients do not feel much of
 7   a desire to cut Rangen any slack at this point.
 8               And so the decision for us today is what do
 9   we make of this apparent conundrum.  And I think there
10   are some solutions that will require perhaps a
11   compromise on both sides.
12               But the solution we had in mind is this:  I
13   think IGWA could allow and stipulate to Rangen
14   participating in this proceeding and being a party and
15   having the opportunity to assert the issues raised in
16   its protest, which was not timely, on a few conditions.
17               One of those conditions would be that the
18   curtailment order would be stayed pending the appeals
19   process.  This would have two effects:  It would stay
20   the curtailment of junior-priority rights, but we also
21   expect it would stay the cease-and-desist order that
22   followed that.
23               That would allow Rangen to continue to use
24   water from Billingsley Creek during the appeals
25   process.  I know Rangen plans to challenge the
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 1   cease-and-desist order and challenge the portion of the
 2   curtailment order on which it is predicated.
 3               IGWA certainly has issues that it intends
 4   to appeal that could relieve it of the curtailment
 5   obligation.  And so this would allow the status quo
 6   essentially to remain as it was the date the
 7   curtailment order was issued.
 8               The Director has authority under his rules
 9   of procedure to stay his orders.  And so if Rangen
10   would stipulate to that or agree to that condition,
11   that would allow this proceeding today to go on and
12   Rangen to participate as it has prepared for.
13               The other piece of that condition would be
14   that once the appeal is decided, we'll then know for
15   sure whether the groundwater pumpers have to mitigate
16   or not.
17               There is the potential that, Director, you
18   could decide in this proceeding that mitigation is
19   required and the pumpers could spend a lot of money
20   mitigating, only to then have a judge decide that that
21   mitigation was never necessary.
22               And so what we'd propose is that Rangen be
23   a party to this case, their protest be allowed to be
24   heard, but that the curtailment order and the
25   cease-and-desist order be stayed pending the appeal
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 1   process.  And once that appeal process is completed,
 2   that IGWA be given a reasonable time to implement
 3   mitigation -- mitigation solutions that the Director
 4   approves in this proceeding, if, as a result of the
 5   appeal, those are still necessary.
 6               That's all I have, unless you have any
 7   questions.
 8          THE HEARING OFFICER:  I have one question, TJ.
 9          MR. TJ BUDGE:  Yes, please.
10          THE HEARING OFFICER:  Where do you stand on the
11   petition to intervene?
12          MR. TJ BUDGE:  Thank you.  I had a note on that.
13               Under Rule 352 of the Department's rules of
14   procedure -- I'll just read that real quick.  This is
15   the rule that deals with petitions to intervene.  It
16   says, "Petitions to intervene must be filed at least 14
17   days before the date set for formal hearing or by the
18   date of the pre-hearing conference, whichever is
19   earlier, unless a different time is provided by order
20   or notice."
21               There has not been any order allowing
22   petitions to intervene up until the day that the
23   hearing begins.  So under the Department's rules of
24   procedure, that petition to intervene cannot be
25   granted, but under the proposal that we made Rangen
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 1   would be allowed to be a party.
 2          THE HEARING OFFICER:  Okay.  Thank you.
 3               Ms. Brody?
 4          MS. BRODY:  In asserting that Rangen is a party
 5   to this action, we aren't suggesting that there should
 6   be a rule that any water user on the system should be
 7   allowed to participate.
 8               Remember where this mitigation plan was
 9   filed.  It was filed in Rangen's delivery call.  It was
10   filed in direct response to the final order that was
11   issued ordering curtailment.  The only water right
12   that's at issue is Rangen's.
13               And Rangen's argument is because of that
14   status and because of the way that Rule 43 operates, we
15   should be allowed to participate outside of any kind of
16   protest.
17               The protest procedure is about giving
18   notice to Mussers, other folks like Blind Canyon
19   Aquaranch, and giving them the opportunity to come in
20   and be heard in this forum, in this particular matter.
21   That's what we're saying.  And that's why we're arguing
22   that we don't have to file the protest.  We didn't have
23   to pay the fee.  And we ought to be allowed to
24   participate on that basis alone.
25               Rangen, as far as definitions of parties
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 1   and that kind of thing, Rangen's a claimant.  Rangen
 2   filed a delivery call.  We're a claimant.  And we are a
 3   party to this matter and have participated in it
 4   actively for the past two years.
 5               What's interesting from IGWA's position
 6   here this morning is we don't hear one word about
 7   prejudice, about how they're impacted by the failure to
 8   pay the filing fee.  Nothing.  Because there isn't any.
 9   It is unjust to let a $25 filing fee wag the dog.
10               I appreciate the solutions outlined by
11   IGWA, but they're not acceptable to Rangen.  Because
12   frankly, if there is some defect -- we don't believe
13   there is a defect in what's happened here in allowing
14   Rangen to participate, it's not going to be cured by
15   some kind of stipulation on IGWA's part.
16               The Director has discretion to hear the
17   petition to intervene.  Rule 52 dictates a just result
18   and liberal construction of those rules.
19               And for those reasons, Director Spackman,
20   we would ask that you, one, reconsider the decision.
21   And if you won't, then to allow Rangen to intervene in
22   this matter this morning.
23               Thank you.
24          THE HEARING OFFICER:  Anything further,
25   Mr. Budge?
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 1          MR. TJ BUDGE:  No, thank you.
 2          THE HEARING OFFICER:  Okay.  What I will do in
 3   this particular case -- and I appreciate the arguments
 4   from both sides.  And, Ms. Brody, you made some
 5   compelling arguments.  I struggled with the equities
 6   and the realization that Rangen has participated since
 7   the time we set this for hearing, that all the parties
 8   anticipated that a protest would be filed, that Rangen
 9   would be a party.  And so I -- the conjunctive
10   management rules are unique in that a hearing is
11   required when a mitigation plan is filed.
12               Nonetheless, there is a requirement that we
13   publish notice and the protest be filed.  Because of
14   the short time period that was imposed between the time
15   that we scheduled the hearing and the actual hearing
16   date, the protest, in fact -- I think the last date for
17   protest was a week ago today.  And so there wasn't a
18   lot of time for us to sort this out.
19               And as a result -- well, let me back up.  I
20   want to be consistent with what we have done regarding
21   the filing of protests in the Department.
22               And, Ms. Brody, I don't need to go to the
23   arguments that you have presented so that Rangen can be
24   a party, because we have a protestant that timely filed
25   a protest.  We have a contested case, at least in the
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 1   typical way in which those contested cases are created
 2   before the Department.  And the Department has
 3   typically allowed and considered petitions for
 4   intervention or petitions to intervene when there is a
 5   contested case that's pending before the Department.
 6               And so in this particular case, we have a
 7   contested case, we have a valid protest, and I have the
 8   discretion or the authority under the rules of
 9   procedure to allow intervention by order, as I read the
10   rule.
11               And so I so order today that Rangen will be
12   recognized as an intervener in this contested case and
13   can fully participate.
14               I see no reason for prejudice that this
15   order, or allowing intervention, would cause to the
16   parties.  Everybody anticipated that Rangen would be a
17   party today.  And so I grant intervention, and I will
18   issue a written order so that the record documents the
19   granting of the petition.
20               Okay, everyone?
21               So Rangen will fully participate as an
22   intervener and a full party in this matter.
23               Mr. Budge?
24          MR. TJ BUDGE:  Director, will the issues be
25   limited to those raised in the Lemmons' protest, or
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 1   will it include the issues raised in Rangen's protest?
 2          THE HEARING OFFICER:  I anticipate that all
 3   issues will be on the table, that everybody was
 4   apprised of those issues.  And I don't want to
 5   promote -- from my perspective, I don't want to promote
 6   form over substance, and I don't want to deny Rangen
 7   the opportunity to participate.
 8               So what we're going through is, I guess, a
 9   formality.  But from my perspective everybody
10   anticipated that Rangen would participate.  I'm more
11   concerned about the precedent that I set if I start
12   allowing or I start recognizing protests when the
13   filing fee has not been timely paid.
14               Okay.  Next we have some more motions.
15               Ms. Brody?
16          MS. BRODY:  Yes, Director Spackman.
17               Rangen has filed a motion in limine and a
18   motion to limit the scope of the proposals that are
19   actually considered part of the mitigation plan.
20               The first motion deals with proposals 3
21   through 9 of IGWA's mitigation plan.  Proposal No. 3 is
22   all about the assignment of the water permit
23   application that IGWA has -- excuse me, not IGWA, but
24   that certain groundwater districts have filed on the
25   talus slope water at Rangen's facility.
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 1               That matter -- that particular water permit
 2   has not been acted upon by the Department, other than
 3   in terms of publication, and it hasn't been determined
 4   that the permit will even be granted.
 5               And so until that happens, it's not -- it
 6   should not be part of the mitigation plan and shouldn't
 7   be something that is considered by the Department at
 8   this point in time.  We just don't know if that
 9   application is going to be granted.
10               Rangen has filed its own application.
11   There may be other protests, any number of matters
12   could occur.  But until that occurs we should not spend
13   our time in this hearing addressing what might be,
14   because we just don't know.
15               Proposals 4 and 5 of IGWA's mitigation plan
16   deal with proposed mitigation solutions that involve
17   replacing fish and paying lost profits.
18               IGWA presented this argument actually in
19   the Snake River Farms case, and the Director at that
20   time unequivocally ruled out of hand, no, that ordering
21   any kind of payment or fish solution would exceed his
22   statutory authority and is not something that he could
23   do.
24               So we would ask that proposals 4 and 5 be
25   dismissed and that there not be any evidence of those
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 1   proposals presented here today.
 2               Proposals 6 through 9 of IGWA's mitigation
 3   plan are, by IGWA's own admission in its mitigation
 4   plan, really concepts at this point in time.  Concepts,
 5   however, without technical support are not proper
 6   components of a mitigation plan and isn't something
 7   that the Department, that you, can evaluate under
 8   Rule 43.
 9               Until you know the particulars of those
10   particular solutions, you cannot evaluate whether they
11   would in fact result in replacement water to Rangen.
12   You have to have the details.  It's imperative.
13               And in fact, in the Snake River Farms case,
14   the Hearing Officer, Justice Schroeder, remarked on a
15   proposal actually that Clear Springs had made.  It was
16   apparently during the hearing there was a suggestion of
17   some kind of pump-back option that Clear Springs was
18   proposing instead of an over-the-rim solution.
19               And Justin Schroeder clearly ruled in that
20   case, look, it's just a concept.  It's a concept
21   without technical support.  He said, "It's one that
22   should be explored, but until I have more, I'm not
23   going to rule on it."
24               And he didn't, with good reason, because
25   without the details you can't evaluate whether the
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 1   solutions, the proposed solutions would in fact result
 2   in replacement water to Rangen under Rule 43.
 3               From our perspective -- and let me move on
 4   actually to address the Tucker Springs also.  IGWA has
 5   filed a second mitigation plan proposing a pipe
 6   solution from Tucker Springs to deliver water to
 7   Rangen.  It is a concept.  No details.
 8               More than that, it's a concept proposed in
 9   a second mitigation plan which has not yet been
10   published to the public, which has not yet gone through
11   the procedural steps that we've been talking about this
12   morning.
13               And so until that happens, it shouldn't be
14   addressed in this hearing.  I appreciate the effort to
15   be efficient.  But again, it makes no sense to address
16   Tucker Springs until we have a clear proposal:
17   engineering, real investigation, support, a plan on how
18   it's going to be done, because then you can get into
19   the nitty-gritty about whether it satisfies Rule 43.
20               Bottom line is that from Rangen's
21   perspective the next two days ought to be spent talking
22   about credits for conversions, dried up acres, and
23   recharge activities and the Sandy Pipeline.  Those
24   are -- those are the mitigation proposals that are
25   real, that are on the table, and that ought to be dealt
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 1   with.  The rest of this, until there are clear plans,
 2   the Director ought not consider it.
 3               Thank you.
 4          THE HEARING OFFICER:  Thank you, Ms. Brody.
 5               Mr. Budge?
 6          MR. TJ BUDGE:  Thank you, Mr. Director.
 7               I'll address first what was actually a
 8   motion to dismiss parts 3 through 9 of our mitigation
 9   plan, and then secondly address our desire to put on
10   some explanation of another mitigation solution that
11   we've identified.  And just in the interest of
12   efficiency, I would like to have some discussion of
13   Tucker Springs.
14               First, on the motion to dismiss a little
15   bit of background, I think, is appropriate.  In
16   anticipating an order on the Rangen delivery call
17   proceeding, the groundwater pumpers had certainly
18   discussed ways a curtailment obligation could be
19   mitigated.
20               At that time we had no idea if there would
21   be a mitigation obligation, and if so, no idea what the
22   extent of that obligation would be.  So certainly not
23   realistic to spend money engineering, acquiring
24   easements, designing plans for mitigation proposals we
25   didn't know would exist or in what quantity.
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 1               Once the order was issued -- and frankly a
 2   little more -- dealing perhaps more acres than we
 3   anticipated, there, as you might imagine, was a quick
 4   action to figure out how we actually mitigate this
 5   curtailment order.
 6               And we met with our clients and we talked
 7   about solutions that had been discussed previously, and
 8   we identified things that they often do, too, when they
 9   need water.  They install pumps, they install pipes,
10   they exchange water and things of that nature.
11               And we felt it was important to get the
12   mitigation process started as quickly as possible.  And
13   so we did submit a mitigation plan within ten days or
14   so, if my recollection is right, of the curtailment
15   order.
16               I think with some cooperation Rangen could
17   have looked at those mitigation proposals, identified
18   which ways they thought were most effective to get them
19   water, and we could have sat around the same table and
20   been a long ways down the road of implementing ways to
21   actually get water to Rangen's facility.
22               Unfortunately, what we've learned from this
23   proceeding is that Rangen has been far more interested
24   in killing IGWA's mitigation plan than finding ways to
25   get water to its facility.
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 1               We admit that we don't have every
 2   mitigation proposal fully engineered.  We don't have
 3   all of the easements in place, haven't undertaken the
 4   condemnation actions that may be necessary.  And we
 5   don't think it would have been a practical or effective
 6   use of time or resources to do that.  First given the
 7   time constraints, and second given the costs involved.
 8               We view a mitigation plan as not all that
 9   much different than a water right application or a
10   transfer application.  When a water user files for a
11   water right or a transfer, they provide the Department
12   with information to understand hydraulically how that
13   will work.  We're going to move water from A to B.
14   We're going to change a point of diversion from C to D.
15               The water user doesn't run power to their
16   proposed points of diversion, they don't drill wells,
17   install pivots, interconnect systems, do engineering
18   until they know the Department will accept it from a
19   hydrologic standpoint that that can be implemented
20   without injuring other water users.
21               And that's what we anticipate this
22   proceeding being.  We can discuss and explain each of
23   our proposals, how they'll work in practice, how
24   they'll benefit Rangen.
25               We don't want to engineer an over-the-rim
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 1   plan unless the Director decides that can reasonably
 2   address their need, or a pump-back plan.  And once the
 3   Director approves mitigation solutions, then we can
 4   evaluate which are cost effective, prepare the
 5   engineering, and do that.
 6               But there's certainly enough information
 7   for the Director to evaluate the hydraulics of our
 8   mitigation plan and whether they will in fact provide
 9   water to Rangen.  And we would certainly ask the
10   Director to listen to the evidence we have to present
11   at the hearing on this matter.
12               Now turning to the Tucker Springs.  As we
13   continue to investigate the mitigation solutions we
14   initially identified, another solution was brought to
15   our attention involving another spring that's not far
16   away called Tucker Springs.
17               And we've been engaged in efforts to
18   procure the right to use some of that water for
19   mitigation.  The Tucker Springs project, which I won't
20   go into detail, but it's really mechanically no
21   different than like a pump-back or over-the-rim.  It's
22   just pumping water from one spring to other.
23               We think if Rangen is interested in water
24   they would want to hear more about it.  We are not
25   asking the Director to preclude Rangen from challenging
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 1   that proposal later on, but we do have Dr. Brendecke
 2   here from Colorado.  And we would like to preserve just
 3   a brief, general explanation of how that would work.
 4   That would benefit not only us and the Director to
 5   understand what else is out there, but also Rangen to
 6   understand this other solution.
 7               And if Rangen upon further investigation
 8   has objections to it, they would certainly have the
 9   chance to raise those.  We're not trying to foreclose
10   them from doing that, but we do think there's value in
11   having this out there as another alternative that we're
12   exploring at this point that we think is promising.
13               Any questions?
14          THE HEARING OFFICER:  Thank you, Mr. Budge.
15          MR. TJ BUDGE:  Thank you.
16          THE HEARING OFFICER:  Ms. Brody?
17          MS. BRODY:  The procedure set up for mitigation
18   plans doesn't provide for the kind of exploratory
19   discussions that IGWA is proposing to have here.  If
20   IGWA has a proposal, it's supposed to outline it in
21   detail, present it, explain how it provides either the
22   steady state or the direct flow that the Director's
23   order requires.  And then this is the time and place
24   for Rangen to present any objections that it has to the
25   particular proposals.
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 1               We've only had a short period of time to
 2   look at this, but we've sent interrogatories.  We've
 3   taken depositions.  We've asked the questions, "Tell
 4   us, what is your plan?" so that we could formulate the
 5   objections that we're required to present at this
 6   hearing.
 7               And the issues on, for example, on
 8   proposals 6 through 9 is there aren't any details.
 9   There's not any information, so Rangen can't react to
10   it.  Again, this is the time and place.  This is the
11   shot that Rangen has at these proposals.
12               And if we don't have the details, then we
13   can't do our job.  And that's why I'm saying it's
14   not -- they don't meet the requirements under Rule 43
15   in terms of what the details that the mitigation plan
16   has, Rangen can't respond to it, and as a result, those
17   proposals should be dismissed.
18               When they come up with a particular plan
19   and if they want to discuss them with Rangen, terrific.
20   But until that happens, it's not ripe for the
21   Department to consider.  The Department shouldn't issue
22   any kind of advisory opinion, and we ought to just
23   focus this hearing again on the two issues that we've
24   got, the credits and the Sandy Pipeline.  Those are the
25   proposals that should be dealt with.
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 1               Thank you.
 2          THE HEARING OFFICER:  Okay.  Thank you,
 3   Ms. Brody.
 4               Mr. Budge?
 5          MR. TJ BUDGE:  Brief response.
 6               I take exception to the idea that we
 7   haven't provided any details about our plans.  Rangen
 8   has interviewed a number of people, including
 9   Dr. Brendecke and Lynn Carlquist, and we've explained
10   exactly how each of these proposals benefits Rangen.
11               Frankly, I find it a bit disingenuous to
12   spend the first 20 minutes talking about fairness and
13   liberal construction and helping Rangen out and not
14   prejudicing them, and then the day before the hearing,
15   a month after our mitigation plan was filed, we get a
16   motion to dismiss 70 percent of it.
17               So if they had those concerns, they could
18   have raised them.  But the truth is they don't want
19   mitigation.  We're here to show how we can provide it.
20   And in the past there have been people who have
21   objected to mitigation, and the directors allowed it
22   over their objection.
23               That's what we're going to do.  We'll
24   explain to the Director the same thing we explained to
25   Rangen in the depositions, and you'll understand
0042
 1   exactly how they benefit Rangen and to what extent.
 2          THE HEARING OFFICER:  Okay.  Thank you,
 3   Mr. Budge.
 4               As I look at the documents, I have two
 5   motions that are pending:  One is a motion to dismiss
 6   proposals 3 through 9, and then there is a motion in
 7   limine related to presentation of any evidence
 8   regarding water being provided from Tucker Springs.
 9               So let me talk first about the motion to
10   dismiss, and I suppose it could be also interpreted as
11   a motion in limine.  But because the motion was to
12   dismiss specific proposals, I'll go through those.
13               So with respect to No. 3, which is the
14   portion of the mitigation plan that relates to a filing
15   of a water right application by IGWA for diversion and
16   use of water from the talus slope in and near the
17   Curren Tunnel, this is a pending application, as you
18   pointed out, Ms. Brody, but nonetheless, it is a viable
19   proposal for mitigation and it is fact based, although
20   we won't have all of the facts, but certainly some
21   information regarding the application would be valuable
22   to the Department and the Director.
23               So with respect to the motion to dismiss,
24   I'll deny it for component No. 3.  That is the water
25   right application No. 36-16976 and information related
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 1   to the application.
 2               With respect to proposals 4 and 5, this
 3   would be either monetary compensation or replacement of
 4   fish that may not be able to be reared as a result of
 5   reductions in water flows from Rangen or from Curren
 6   Tunnel.
 7               In previous decisions or a previous
 8   decision by the Department, and my understanding is
 9   that we've consistently interpreted that either
10   replacement in compensation or replacement in
11   commodity, other than water, is not an acceptable form
12   and proposal in a mitigation plan.  And so I will grant
13   the motion to dismiss related to proposals 4 and 5.
14               With respect to portions 6 through 7,
15   Ms. Brody, I'll just quote what you said.  You said you
16   needed to know the particulars and that these are
17   concepts, you said without technical support, but from
18   the Hearing Officer's perspective you're essentially
19   telling me that these are matters of fact and issues of
20   facts, and they're issues of fact that the Director
21   should hear in the hearing.  And the development of
22   those facts I recognize perhaps the parties have not
23   been given a great deal of time to explore the facts,
24   but certainly they've been engaged in talking about it.
25               And so I'll deny the motion to dismiss
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 1   regarding items 6 through 9 of the mitigation plan.
 2               And so we will hear evidence regarding
 3   proposals 1 through 3 and proposals 6 through 9 in the
 4   hearing.  And now let's go to the motion --
 5               Yes, Mr. Budge.
 6          MR. TJ BUDGE:  I apologize for talking so much.
 7               On 4 and 5, which are the fish replacement
 8   and monetary compensation, I ought to clarify our
 9   request in that regard.
10          THE HEARING OFFICER:  Okay.
11          MR. TJ BUDGE:  We always understood that the
12   Director would not be approving those over Rangen's
13   objection.
14               My recollection from the prior case is that
15   those were approved subject to the seniors' agreement.
16   And so we put those in there to let Rangen know that
17   we're willing to explore and discuss all options,
18   including providing fish and money.
19               And I guess what we were hoping for was
20   a -- maybe a conditional approval that those would be
21   valid to the extent Rangen accepts them.
22          THE HEARING OFFICER:  Thank you, Mr. Budge.
23               My view is that there's a broad spectrum of
24   possibilities in the settlement arena.  And those
25   possibilities are more narrow in the ability of the
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 1   Director to consider in a mitigation plan.  So I
 2   appreciate you calling them to the attention of the
 3   Director and the parties, but those components more
 4   properly should be addressed in a negotiation setting
 5   and not in the contested case here.  Thank you.
 6               Okay.  Now let's just talk about the motion
 7   in limine.  And I have some empathy for IGWA and the
 8   time frames within which they and it was trying to
 9   propose various, I guess, alternatives for mitigation.
10               And some of those possibilities may not
11   have been evident to IGWA at the time that it filed its
12   initial mitigation plan.  So I have some empathy.
13   Nonetheless, the rules require that we publish notice
14   of specific mitigation plans.  I really would like to
15   be able to consolidate so that we don't have a double
16   hearing regarding another mitigation plan.  But
17   nonetheless, I think the rules require that we publish
18   notice, and then prospective parties have an
19   opportunity to participate.
20               We may have parties who have an interest in
21   Tucker Springs that aren't even here today.  And they
22   should also have an opportunity to participate.  And we
23   haven't given them that opportunity in this proceeding.
24               So despite the fact that I'd like to rule
25   so that we allow as much to come in as possible for the
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 1   sake of economy, we need to protect the prospective
 2   parties and the process that's set forth in the
 3   conjunctive management rules.
 4               So I grant the motion in limine regarding
 5   the proposal to mitigate with water from Tucker
 6   Springs.  And we'll just have to go through the
 7   process, Mr. Budge.
 8               Yes.
 9          MR. TJ BUDGE:  I think we did anticipate going
10   through that process and weren't attempting to
11   short-circuit that.  Really what we're hoping to do is
12   just provide an offer of proof and preserve some
13   testimony.
14               It may be that Dr. Brendecke has to come
15   back in that other proceeding anyways.  But it also may
16   be that some understanding of, you know, preliminarily
17   of what's at stake may avoid that happening, and that
18   would give us a chance to preserve some testimony with
19   the reporter here.  We didn't anticipate, you know,
20   short-circuiting the standard procedure.
21          THE HEARING OFFICER:  I strain to want to do it,
22   Mr. Budge.  But I think it's outside of this
23   proceeding, and perhaps it's a matter for settlement
24   discussions to begin with.  And if we have to, we'll
25   come back.  Thanks.
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 1               Ms. Brody.
 2          MS. BRODY:  Director Spackman, let me just ask
 3   one clarifying question with respect to proposal No. 3.
 4          THE HEARING OFFICER:  Okay.
 5          MS. BRODY:  I assume that you won't be making
 6   any findings with respect to the permit; is that right?
 7          THE HEARING OFFICER:  No, there won't be any
 8   final determination of whether the application is
 9   approved or not approved.  It's a separate proceeding.
10          MS. BRODY:  Okay.  Thank you.
11          THE HEARING OFFICER:  Okay.  Other matters we
12   need to talk about?
13               Do the parties want a moment to regroup?
14               Mr. Budge, Randy.
15          MR. RANDY BUDGE:  Mr. Director, one preliminary
16   matter before we proceed with the evidence, if I may.
17   I think we have a stipulation with counsel relative to
18   the admission of the deposition and exhibits of Alan
19   Hansten, the manager for North Side Canal Company.  I
20   wanted to confirm that so we won't try to bring him as
21   a witness.
22          MR. HAEMMERLE:  Director, that's correct.  We do
23   have an agreement with -- regarding Alan Hansten.
24   We're going to introduce his deposition.
25               The difficulty with part of that, Randy, is
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 1   that the exhibits aren't actually attached to the
 2   deposition.  So we'll have to go through allowing his
 3   deposition in and identifying some of the important
 4   exhibits that went along with that.  But that is
 5   correct.
 6          MR. RANDY BUDGE:  And one other matter relative
 7   to depositions, we had proposed Frank Erwin's
 8   deposition and Butch Morris' deposition also come in in
 9   lieu of their testimony.  I don't know if Rangen has
10   changed their position on that, but both of those
11   parties had made contact with us over the weekend
12   asking if that were possible so they wouldn't have to
13   appear.
14               And so I pose that to counsel simply
15   because they may have been contacted as well over the
16   weekend by counsel for those parties who was trying to
17   secure a stipulation.
18          MR. HAEMMERLE:  I appreciate the request for
19   that, Director.  We did speak about that previously.
20   But we did, I think, inform IGWA that we did in fact
21   want Mr. Erwin and Mr. Morris to be here.  I think
22   they're scheduled to be here tomorrow.  And we don't
23   anticipate that their testimony is going to take too
24   long.
25          MR. RANDY BUDGE:  And one other final matter --
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 1   and I apologize for belaboring the point, but it might
 2   expedite the hearing.  There were a number of exhibits
 3   that we've identified that are simply part of the
 4   records of the Department in other proceedings, various
 5   orders.  And we would ask that judicial notice be taken
 6   of those specific exhibits just to expedite the
 7   proceeding.
 8               And those documents are IGWA's
 9   Exhibits 103, 104, 105, also 119, 120, 130, and --
10   excuse me, that's 1030, and also 1034 through 1049.
11   And we just wanted to identify of those matters, we'd
12   ask judicial notice be taken.  We'd ask a stipulation
13   of counsel for the admission of those.  And they can
14   take a look at them while we take our short break and
15   come back and respond on that.
16               And if Rangen has some similar exhibits
17   they want to present, we can discuss that as well, if
18   you want to identify them.
19          MR. HAEMMERLE:  I think it might behoove us,
20   Director, to have a short kind of consultation on --
21   I'm sure there's other exhibits that we can agree to.
22   So maybe if we can take 15 minutes or so.
23          THE HEARING OFFICER:  Okay.  That would be
24   great.
25               Before we break, let me just ask a question
0050
 1   or two.
 2               I understood at the end of last week that
 3   Alan Hansten might participate via teleconference or
 4   videoconference.
 5               And the parties have determined, then, that
 6   his deposition will substitute for his direct
 7   testimony; is that correct?
 8          MR. HAEMMERLE:  That's correct, Director.
 9          MR. RANDY BUDGE:  Correct.
10          THE HEARING OFFICER:  Okay.  That's great,
11   because then we don't need to worry about the VCR
12   setup.
13               And then there's some question -- I suppose
14   what you want to talk about, Mr. Haemmerle, is
15   stipulation to some of these marked exhibits that Randy
16   Budge has referred to.  And we'll expect that
17   Mr. Morris and Mr. Erwin will be here tomorrow.
18               And the only other question that I have,
19   based on some of the rumors that I've heard coming back
20   to me, is how long do we anticipate for this hearing?
21   I have scheduled two days.  Do we need to block out
22   another half day or more on Wednesday?  I know I have a
23   commitment Wednesday afternoon.  But what do the
24   parties think?
25          MR. HAEMMERLE:  Well, it seems like I'm always
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 1   wrong, but I think two days should cut it.  We've taken
 2   depositions.  None of the depositions have taken all
 3   that long.  And I think we're ready to condense the
 4   testimony down even further than that.  So I feel good
 5   about two days.
 6          MR. TJ BUDGE:  We're optimistic we'll be done in
 7   two days.  If you wouldn't mind keeping maybe part of
 8   the day Wednesday open just in case.
 9          THE HEARING OFFICER:  Okay.  I'm clearing out
10   Wednesday morning for the parties.  I hope your
11   schedules will remain.
12               Okay.  Let's break for 15 minutes.  We'll
13   come back about 10:25.
14               (Recess.)
15          THE HEARING OFFICER:  Okay.  We are back on the
16   record.  And the lights are low, and that must mean the
17   show's ready to start.
18               So the parties have discussed possibility
19   of stipulation, I think, regarding exhibits,
20   Mr. Haemmerle --
21          MR. HAEMMERLE:  That's correct, Director.
22          THE HEARING OFFICER:  -- and Mr. Budge.
23          MR. RANDY BUDGE:  Yes.
24          THE HEARING OFFICER:  Does somebody want to
25   recite some stipulation?  I assume there is one.
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 1          MR. RANDY BUDGE:  Yeah.  Thank you.
 2               With respect to IGWA's exhibits, I believe
 3   we have an agreement to admit all of these exhibits for
 4   all purposes.  Exhibit 2002 --
 5          MR. TJ BUDGE:  1000.  You have the wrong list.
 6          MR. RANDY BUDGE:  Wait a minute.
 7          MR. HAEMMERLE:  Randy, why don't you do yours,
 8   and then I'll do ours.
 9          MR. RANDY BUDGE:  Okay.
10          MR. HAEMMERLE:  Simpler that way.
11          MR. RANDY BUDGE:  Okay.  Our exhibits would be
12   1003, 1004, 1005, 1019, 1020, 1030 through 1050, 1078,
13   and 1079.  We'd propose to admit for all purposes.
14          THE HEARING OFFICER:  Mr. Haemmerle?
15          MR. HAEMMERLE:  Thank you, Director.
16               We have agreed for the admission of 2002
17   through 2006, 2009 through 2012, 2041 through 2043.
18   200- --
19          MR. RANDY BUDGE:  Excuse me.
20          MR. HAEMMERLE:  Yeah.
21          MR. RANDY BUDGE:  I think 2041A was a backfile,
22   not included.
23          MR. HAEMMERLE:  I don't have 41A on my list.
24               Proceeding -- Counsel, you can correct me
25   if I'm wrong on any of these -- 2041 through 2043,
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 1   2045, 2046, 2047, 2049, 2051, 2052, 2053A, 2054A,
 2   2055A, 2056A, 2057, 2058A, 2059A, 2060A, 2061A, 2062,
 3   2063, 2064A, 2065A, 2066A, 2068, and 2070 and 2074.
 4          MR. RANDY BUDGE:  We don't have a 2074.
 5          MR. HAEMMERLE:  2074, Counsel, is the color
 6   version of Frank Erwin's map that he created of
 7   basically Basin 36A, Water District 36A.
 8          MR. MAY:  It's the color version of what is
 9   2011, without Frank's notes on it.
10          MR. RANDY BUDGE:  Okay.  Fritz, the only
11   clarification is, just because I'm not sure if you
12   intended it to be in the sequence, 2041A backfile was
13   not included.
14          MR. HAEMMERLE:  We'll include 2041A as the
15   backfile, yes.
16          MR. RANDY BUDGE:  I don't think we want to have
17   the backfiles come in yet.
18          MR. HAEMMERLE:  That's fine.
19          MR. RANDY BUDGE:  Any of the backfiles.  So
20   excluding -41A.
21          MR. HAEMMERLE:  Yeah.  So it's just 241 (sic)?
22          MR. RANDY BUDGE:  Correct.
23          MR. HAEMMERLE:  All right.
24          THE HEARING OFFICER:  Okay.  And the parties
25   have agreed to and stipulated to the admission of the
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 1   recited exhibits, Mr. Budge and Mr. Haemmerle?
 2          MR. HAEMMERLE:  Yes, Director.  Contrary to the
 3   last hearing where we tried to preserve things, it's
 4   easier just to -- we've stipulated to the admission of
 5   those documents without reservation.
 6          THE HEARING OFFICER:  Okay.  And I won't reread
 7   the numbers.  They're in the record.  So as we go
 8   through -- unless you want me to, but I don't know that
 9   there's a need for me to reread them for clarification.
10   But if there's any question as we go through the
11   testimony, please raise the question or some objection
12   to it.
13               (Exhibits 1003-1005, 1019, 1020, 1030-1050,
14          1078, 1079, 2002-2006, 2009-2012, 2041-2043,
15          2045-2047, 2049, 2051, 2052, 2053A, 2054A,
16          2055A, 2056A, 2057, 2058A, 2059A, 2060A, 2061A,
17          2062, 2063, 2064A, 2065A, 2066A, 2068, 2070, and
18          2074 received.)
19          THE HEARING OFFICER:  Okay.
20          MS. BRODY:  Director Spackman?
21          THE HEARING OFFICER:  Yes, Ms. Brody.
22          MS. BRODY:  I'm not Blind Canyon's lawyer, but
23   we probably ought to all be sensitive to the fact that
24   these folks have the right to participate in all of
25   this.  If you --
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 1          MR. LEMMON:  I did bring a copy of what I'm
 2   going to present today and left it over here.  But it
 3   really doesn't contain a lot of graphs and tables or
 4   anything.  So it's just basically what I intend to --
 5          THE HEARING OFFICER:  Well, Mr. Lemmon, I think
 6   really the question Ms. Brody is raising -- and thank
 7   you for calling my attention to it, but I don't know
 8   that Mr. Lemmon participated in the discussion
 9   regarding the exhibits and stipulation to their
10   admission.
11               And so, Mr. Lemmon, you're at a slight
12   disadvantage here because -- and it creates maybe some
13   tension in my handling of the exhibits because Rangen
14   and IGWA have stipulated to the admission of exhibits,
15   but you have not stipulated.  And so as these exhibits
16   come in and we talk about them, you have every right
17   then to object to the exhibits as they're offered.
18          MR. LEMMON:  Okay.
19          MS. BRODY:  Unless you want to participate in
20   the stipulation.
21               And maybe at a break, it might be
22   worthwhile to have Mr. Lemmon look at these specific
23   exhibits so that he might have the opportunity to
24   stipulate as well.
25               Is that a possibility?  How do we want to
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 1   handle it?
 2          MR. RANDY BUDGE:  Well, I believe we served
 3   copies of the exhibits.  I'm not sure if you have
 4   those.  Some of them were sent electronically.
 5          MR. LEMMON:  I don't have copies of those
 6   exhibits, no.
 7          THE HEARING OFFICER:  What we could do,
 8   Mr. Lemmon, is I have copies here.  In fact, I don't
 9   know whether there are double copies.  But --
10          MR. BAXTER:  You have your copies here, and then
11   the copies for the witnesses over there.
12          MR. LEMMON:  I don't anticipate objecting to any
13   of the exhibits that will be presented.  But at this
14   point in time I don't know what's being presented, so I
15   really can't...
16          THE HEARING OFFICER:  I'll tell you what I will
17   do.  I've written down the exhibits and the numbers
18   here, and I'll provide you a copy of the numbers.  And
19   during breaks perhaps you could at least thumb through
20   and see what those exhibits are and familiarize
21   yourself with them.  And then at least you'll have some
22   opportunity to -- when they come up to be acquainted
23   with the exhibits and to voice your opinion on them one
24   way or another.
25          MR. LEMMON:  Okay.  Thank you.
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 1          THE HEARING OFFICER:  Will that be okay?
 2               All right.  Other matters?
 3               Thank you, Ms. Brody, for pointing that
 4   out.
 5               I want you to fully participate,
 6   Mr. Lemmon, in the proceedings, and I want to keep you
 7   in mind and assist you to the degree I can.
 8               Okay.  Other preliminary matters?
 9               Thanks for the efforts of counsel in
10   working through and stipulating to some of these
11   exhibits.  It will save us a lot of time.
12               Okay.  Are we ready for presentation of
13   evidence?
14          MR. RANDY BUDGE:  Yes.
15          MR. HAEMMERLE:  Director, we had spoken with
16   IGWA about our desire to make -- kind of present a
17   roadmap of what we're intending to do.  I think that
18   would be helpful.
19          THE HEARING OFFICER:  I did not offer the
20   parties the opportunity for a preliminary statement.
21               Is that what you're asking for,
22   Mr. Haemmerle?
23          MR. HAEMMERLE:  Yes, Director.
24          THE HEARING OFFICER:  Mr. Budge?
25          MR. RANDY BUDGE:  We don't intend to.
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 1          THE HEARING OFFICER:  You don't intend to offer
 2   any preliminary statement?
 3               Mr. Haemmerle.
 4          MR. HAEMMERLE:  May I, Director?
 5          THE HEARING OFFICER:  Sure.
 6          MR. HAEMMERLE:  Director, initially I want to
 7   thank you for going through this process in a
 8   methodical way, and I think you should be complimented
 9   for that, and I think the whole Department should be.
10               As you know, the -- you issued an order in
11   Rangen's delivery call which required two things:  It
12   required the groundwater districts to either provide
13   9.1 cfs at steady state or provide to us 9.1 cfs of
14   direct flow phased in over a five-year period.
15               In response to that IGWA filed what it
16   called a mitigation plan.  And we are certainly
17   prepared to address some of the objective things that
18   are presented in that plan.
19               I think the only real objective things are
20   the request for credit and the Sandy Pipeline.  Really,
21   I think those are the only things that any party is
22   prepared to present any fact or law about.
23               The Director has already dealt with No. 4
24   and 5, and has held that those things will not be
25   discussed.
0059
 1               And options 6 through 9, Director, really
 2   once the evidence is presented you will find that those
 3   are just highly speculative.  There's no concrete
 4   proposals of any kind.  There's nothing that they can
 5   present or have presented.
 6               And then on the flip side, there's really
 7   nothing for us to respond to, which leaves us with
 8   simply addressing options 1 through 3.  With respect to
 9   options 1 through 3, Director, going to steady state
10   first, the final order requires 9.1 cfs at steady
11   state.
12               There's going to be some evidence
13   presented, either through IGWA or through the
14   Department about conversions, voluntary curtailment,
15   CREP, and recharge.  And we want to state, Director, at
16   the very front end of this that probably the only
17   person or entity that has any knowledge about the type
18   of steady-state response and credit would be IDWR
19   itself.
20               So as long as the conversion acres are,
21   one, within the curtailment area, that those
22   conversions are in fact the activities of IGWA members,
23   that those things are permanent changes, that those
24   types of things have not already been factored into the
25   Department's curtailment run, we would agree to them.
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 1               And further, we would ask that if the
 2   Department is going to give credit for those things,
 3   then the Department should enter an order doing two
 4   things:  One, identifying the particular acreage that
 5   are covered by conversions, CREP, and those kinds of
 6   things; and at the end of the day, understanding that
 7   this is a multiyear curtailment, multiyear mitigation
 8   plan, enter an order specifying that there shall be no
 9   pumping on those acres.
10               We think that's reasonable, that if they're
11   entitled to a steady-state credit then those acres
12   should remain unpumped.
13               The bottom line, I think, on steady state,
14   Director, is that at most the groundwater districts are
15   going to be able to show a credit for a maximum of
16   1.7 cfs, which is far short of what you had ordered of
17   9.1 cfs.
18               We think, given that the Department can do
19   those types of calculations, and probably should do
20   those types of calculations, really where we are is --
21   or we think we are is the Sandy Pipeline itself.  Let
22   me back up.
23               Before we go into the Sandy Pipeline,
24   Director, there would be some type of credit under a
25   direct flow from a transient response for those
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 1   conversions, those types of things.  I think the best
 2   numbers that anyone has come up with to date probably
 3   is a total of .6 cfs for a transient response, direct
 4   flow, which then leads us probably to the guts of what
 5   this hearing is about.  And we think that's about the
 6   Sandy Pipeline itself.
 7               And for the Sandy Pipeline, Director,
 8   that's going to involve the testimony of where the
 9   water comes from.  The water comes from the North Side
10   Canal Company.  We'll hear the testimony of Alan
11   Hansten.  You'll have his deposition transcript.
12   You're going to hear the testimony of Butch Morris, who
13   uses that water and who has proposed to obtain credit
14   for it.  And finally, you'll hear the testimony of
15   Frank Erwin.
16               So going through those witnesses in order,
17   Director, you will hear Alan Hansten, and he will tell
18   you these things.  He will tell you that the North Side
19   Canal Company delivers irrigation water, and their
20   rights have a period of use from March 15th through
21   November 15th.  His testimony will be that the actual
22   irrigation season is actually less than that, that the
23   canal turns on their water late March, and they turn
24   off their water in late October.
25               The North Side Canal Company records
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 1   indicate that the Sandy Ponds are delivered water
 2   between late April through early October.  The point of
 3   his testimony, Director, is that there is absolutely no
 4   wastewater that's available from November 16th through
 5   March 14th.
 6               Now, IGWA has applied for a wastewater
 7   permit 36-17011 for year-round use.  The point is
 8   there's no water in the canal for year-round use.  So
 9   to be sure, there's no year-round credits that should
10   be given, there's no benefit that Rangen could possibly
11   obtain during the nonirrigation season.
12               We then go to the testimony of Butch
13   Morris.  Now, according to the mitigation plan,
14   Mr. Morris would cease using his rights out of the
15   talus slope, and in exchange for that IGWA would obtain
16   an expected credit of 6.1 cfs.  There are currently a
17   lot of problems with that proposal.
18               The first problem, Director, is that
19   Mr. Morris has one, and one only, wastewater right.
20   And that's covered under 08723.  The period of use for
21   that wastewater right is April 1st through
22   October 31st, and that has a quantity diversion rate of
23   2.4 cfs to irrigate 125 acres.
24               You're going to hear testimony how
25   Mr. Morris has been using that particular water to
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 1   irrigate what are called the Musser and Candy
 2   properties, up to 435 acres.  You're going to hear
 3   testimony that Mr. Morris has been using the 2.4 cfs
 4   right that he has in addition to 6 more cfs for a total
 5   of 8.5 cfs of water.
 6               You'll find out that Mr. Morris has
 7   available to him 14 shares held by the North Snake
 8   Groundwater District.  The problem is those shares are
 9   to be used on a property that's different than the
10   Martin-Curren Tunnel rights so there can't possibly be
11   credit for that particular right.
12               Because of the way that water right 08723
13   was structured, Director, there's a combined-use
14   statement limitation with three other rights out of the
15   Martin-Curren Tunnel.  And that combined-use limitation
16   is 3.98 cfs.
17               You're going to hear calculations from
18   perhaps Mr. Morris himself or through Rangen witnesses
19   that in fact the only diversion rate that Mr. Morris
20   currently has out of the Martin-Curren Tunnel is
21   3.65 cfs.  And again, as we have told you under
22   Mr. Hansten's testimony, Mr. Morris cannot obtain
23   credits for year-round use.
24               We're going to introduce IDWR records,
25   Director.  Everyone's going to agree that despite
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 1   whatever Butch Morris might be irrigating with the
 2   wastewater right on one hand, the limitation of his
 3   credit would be dictated by how much water is actually
 4   flowing out of the Martin-Curren Tunnel.
 5               We will present the Department's own
 6   records for the Martin-Curren Tunnel.  You will see
 7   2013 flows.  The 2013 flows from May through the end of
 8   August are just barely over 1 cfs.  Again, nowhere near
 9   the credit that IGWA is seeking of 6.1.
10               You're going to hear the testimony of Frank
11   Erwin, Water District 36A.  He's going to testify a lot
12   about his management of something called the Curren
13   Ditch.  He'll testify that the Martin-Curren Tunnel's
14   rights flow down through the Rangen property through
15   the Curren Ditch where there's a weir that he measures.
16               He's going to testify about the senior
17   rights in the Curren Ditch that total 15 cfs.  And that
18   ignores all the other senior rights along Billingsley
19   that are senior both to the Curren Ditch senior rights,
20   as well as the Martin-Curren Tunnel rights.
21               He's going to testify that if the Curren
22   Ditch does not exceed 15 cfs, then the Martin-Curren
23   Tunnel rights are not in priority.  Mr. Erwin prepared
24   a sheet that was presented during his deposition which
25   shows that out of the last 12 out of 14 years the
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 1   Curren Ditch has flows of less than 15 cfs every single
 2   July.  So for a good part of the summer, there's barely
 3   over 1 cfs flowing out of the Martin-Curren Tunnel, and
 4   even that they can't use because they're out of
 5   priority.
 6               So with that, Director, we think probably
 7   at the end of the day that the Groundwater District
 8   should receive no credit for Martin-Curren Tunnel right
 9   flows.
10               With respect to the permit that IGWA filed
11   on Rangen's talus slope, the Director is well aware
12   that there's an orderly process that's set up, that we
13   have in fact objected to that application.  Rangen has
14   in fact filed a competing application.
15               And what you'll see, Director, is that your
16   own rules require that if the application is on someone
17   else's property, they're supposed to obtain access.
18   And when they proceed with the application, at the
19   front end they're supposed to tell you how they're
20   going to do that.
21               Well, they haven't done that.  They haven't
22   started doing that.  And the law can't possibly be that
23   another party, being Rangen, has to perfect their water
24   right application.  At the end of the day we believe we
25   need to perfect our own.  We have no duty to perfect
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 1   theirs.
 2               The bottom line with respect, Director, to
 3   steady state -- or direct flow is you have ordered
 4   3.4 cfs in year one.  There's probably going to be some
 5   transient response that they deserve out of the
 6   Martin-Curren Tunnel.  We think the maximum of that
 7   would be approximately .6 cfs.  The Department's
 8   probably in the best position to calculate that number.
 9               Mr. Morris, who entered into the Memorandum
10   of Understanding, only has a wastewater permit for
11   2.4 cfs.  So currently, that's the very most that he
12   could get credit for out of the Martin-Curren Tunnel.
13               The problem with that, of course, is that
14   there's nothing that provides Rangen water during the
15   nonirrigation season.  If they're mitigating with
16   wastewater, it's important to note that the North Side
17   Canal Company doesn't deliver for nearly five months.
18   So for nearly five months Mr. Morris could not possibly
19   obtain wastewater.
20               The maximum credit out of the Martin-Curren
21   Tunnel itself for most of the year, for the 2013 year,
22   was less or just over 1 cfs.  Again, whatever -- even
23   those flows would be subject to whatever is flowing
24   over the Curren Ditch.  And again, for the last 12 out
25   of 14 years, it's been less than 15 cfs.
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 1               The bottom line I think you'll find is that
 2   there's no way, as a matter of fact -- and that's what
 3   this whole proceeding is about, it's not possible to
 4   obtain a credit for 6.1.  It's not possible to obtain a
 5   credit for 3.4, and that's what we're going to talk
 6   about.
 7               Thank you, Director.
 8          THE HEARING OFFICER:  Thank you, Mr. Haemmerle.
 9               Any rebuttal, an opening statement,
10   Mr. Budge?
11          MR. TJ BUDGE:  I'll try to be brief.
12               But it does, I think, merit pointing out
13   that a lot of the issues that Mr. Haemmerle has raised
14   are not really issues in this proceeding.  Since filing
15   our mitigation plan, we've interviewed Frank Erwin.
16   We've interviewed Butch Morris.  Deposed Alan Hansten.
17               And we've learned a lot of information from
18   these events.  And some of the criticisms that Rangen
19   has raised are not criticisms where we're trying to get
20   more credit than is due, it's simply a reflection of
21   both parties having a better understanding of how water
22   is actually delivered in that area.
23               We're not here to try to get a leg up or
24   get more credit than what we're due.  What we are here
25   to do is to explain what we've been doing for many
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 1   years that's benefited Rangen.  For at least ten years
 2   Rangen has had an extraordinary benefit from the Sandy
 3   Pipe that groundwater users put in at their sole
 4   expense, and from North Side Canal Company water rights
 5   that the groundwater users own and deliver through that
 6   pipe, and for the use of wastewater through that pipe.
 7               We've got no credit for that.  We had no
 8   mitigation obligation to Rangen, yet they have
 9   benefited extensively for many years, and they will
10   continue to benefit.  And all we're asking is that we
11   get credit for the money and effort that we have spent
12   year over year and continue to spend to benefit spring
13   flows in the Hagerman area, including the Rangen flows.
14               Let me just real quickly walk through the
15   items that we seek mitigation credit for.  Conversions,
16   CREP, and recharge.  This has been going on for many
17   years in other cases.  There's a standard procedure for
18   accounting for the conversions and CREP and recharge,
19   and running the model and accounting for the benefit.
20               All we're asking is for the Department to
21   continue what's happened in other cases, continue to
22   run the model, give credit where credit is due.
23               Mitigation via the Sandy Pipe.  The pumpers
24   aren't asking for more mitigation credit than actually
25   benefits Rangen from the Sandy Pipe.  We understand
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 1   that the Sandy Pipe does not provide more benefit than
 2   the water that discharges from the tunnel.  There's
 3   some questions as to whether the tunnel measurements
 4   are accurate.  Department personnel have explained that
 5   they may not be very accurate.
 6               There may be some need for improved
 7   measuring devices to calculate the credit going
 8   forward.  That's all we ask.  And we're certainly happy
 9   to participate in enabling accurate measurements and
10   accurate calculation of the credit.  We've always
11   understood that was an irrigation season credit.  We're
12   not asking for year-round credit.  That's not an issue
13   in this proceeding.
14               The assignment of our Billingsley Creek
15   water right.  This is interesting.  There's water in
16   the creek right now that could be used.  There is more
17   than the 9 cfs mitigation obligation in the creek right
18   now that Rangen could use.
19               Absent Rangen's protest of our water right
20   application, that would be approved in short order.
21   They obviously are protesting that, and we understand
22   they have the right to do that.  But we're prepared to
23   deliver that water to them immediately, to assign our
24   application to them immediately and they can take
25   advantage of the priority date and the water right
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 1   associated with that.
 2               Improvements to the Curren Tunnel.  We
 3   learned in the last proceeding that the Curren Tunnel
 4   induces water from the aquifer.  Dr. Brendecke will
 5   explain from an engineering standpoint how this works.
 6               The Curren Tunnel is there because it
 7   increased the flow of water from the aquifer to Rangen
 8   and to others.  And it's simple common sense to expect
 9   that extending the tunnel, enlarging the tunnel would
10   induce more flow from the tunnel.
11               Drilling a horizontal well.  This was a
12   proposal that originated with Rangen.  Rangen hired an
13   engineering firm to evaluate that.  And that firm, SPF
14   Engineering, identified drilling a second tunnel, a
15   horizontal well if you want to call it that, as a
16   solution to providing more water to Rangen.
17               All we seek is the Department's approval of
18   that as a realistic mitigation solution so that we can
19   take the work that's been done by Rangen's engineers
20   and our own and continue to evaluate the feasibility of
21   that and the engineering that would be required to make
22   that happen.
23               We can't tell you today how much water
24   we're going to get from drilling the well.  There are
25   models.  We can model the impact of the horizontal well
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 1   or extending the tunnel.  You'd also need to measure it
 2   and see how much more water comes out of the aquifer.
 3               This is just another in the list of
 4   solutions that we've identified to find a way to get
 5   water to Rangen.  That's all we're trying to do, is get
 6   them water and avoid curtailment.
 7               An over-the-rim plan.  This has been done
 8   before and engineered before.  We've identified water
 9   rights in the vicinity of Rangen.  We'll show you
10   there's lots of groundwater rights nearby, a very
11   robust aquifer near Rangen, and there's no reason to
12   think that we couldn't interconnect some of those wells
13   and deliver them to Rangen, just as we had done or
14   proposed to do and had approved for Snake River Farms.
15               And then lastly, on the Snake River Farm
16   case that Mrs. Brody discussed earlier, Clear Springs
17   was the one that was proposing the pump-back.  They
18   thought that was a suitable solution.  And if they
19   think that's a suitable solution, so do we.
20               Tom Rogers testified in the prior hearing
21   that there are a number of pump-back systems at
22   hatcheries throughout the state and other parts of the
23   country.  There's no reason that that couldn't be
24   designed here with aeration and whatever else may be
25   needed.  And so this is also one of the solutions we'll
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 1   discuss.
 2               Many of these solutions provide the full
 3   9 cfs, some provide part.  And at the end of day, we'll
 4   need to know which ones the Director believes are
 5   reasonable mitigation solutions so that we can
 6   implement the ones of those that are most cost
 7   effective.
 8               That's all we're trying to do, Director, is
 9   avoid drastic circumstances and dire consequence of
10   curtailment by providing them water.  And there's a lot
11   of ways to do it.  We just need to know which ways
12   you'll accept, and we could put those into place.
13               Thank you.
14          THE HEARING OFFICER:  Thank you.  Thank you,
15   Mr. Budge.
16               All right.  Are we now ready for
17   presentation of testimony?
18          MR. HAEMMERLE:  Rangen's ready, Director.
19          THE HEARING OFFICER:  Okay.  IGWA?
20          MR. RANDY BUDGE:  Ready.
21          THE HEARING OFFICER:  All right.  Glad we're
22   here.  First witness.
23               Who will be examining?
24          MR. RANDY BUDGE:  We'd call Lynn Carlquist as
25   IGWA's first witness.
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 1          THE HEARING OFFICER:  Okay.  Mr. Carlquist, if
 2   you'll come forward, please.
 3               And, Mr. Randy Budge, I am assuming you are
 4   examining the witness?
 5          MR. RANDY BUDGE:  Correct.
 6          THE HEARING OFFICER:  Okay.  Mr. Carlquist, if
 7   you'll raise your right hand, please.
 8   
 9                   RICHARD LYNN CARLQUIST,
10   having been called as a witness by IGWA and duly sworn
11   to tell the truth relating to said cause, testified as
12   follows:
13   
14          THE HEARING OFFICER:  Thank you.  Please be
15   seated.
16               And Mr. Budge.
17   
18                     DIRECT EXAMINATION
19   BY MR. BUDGE:
20          Q.   Could you please state your name and
21   address for the record, please.
22          A.   Richard Lynn Carlquist.  1082 South -- 1092
23   South 2500 East in Hazelton, Idaho 83335.
24          Q.   What do you do for a living, Mr. Carlquist?
25          A.   I farm in that Hazelton area.
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 1          Q.   And what type of -- just generally describe
 2   your farm operation and irrigation practices.
 3          A.   It's a row-crop farming operation where we
 4   raise small grains, alfalfa, sugar beets, and beans.
 5          Q.   And do you irrigate from groundwater?
 6          A.   I irrigate from groundwater and from canal
 7   sources, and I have a wastewater right.
 8          Q.   Are any of your water rights subject to
 9   curtailment in this proceeding?
10          A.   Yes, they are.
11          Q.   And do you also have conversion acres?
12          A.   I do.
13          Q.   Are you currently a member of North Snake
14   Groundwater District?
15          A.   I am.
16          Q.   And how long have you been a member?
17          A.   I've been a member of North Snake
18   Groundwater District since its inception, since it was
19   formed.
20          Q.   And do you currently serve in a capacity as
21   chairman of the District?
22          A.   I do.
23          Q.   How long have you served in that capacity?
24          A.   The last six years.
25          Q.   And prior to serving as chairman, did you
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 1   have a position on the board of directors?
 2          A.   I was on the board of directors.
 3          Q.   Were you on the initial board of directors
 4   since the inception of the District?
 5          A.   Yes.
 6          Q.   You also provided testimony before the
 7   Department in the Rangen delivery call case that was
 8   heard last May of 2013?
 9          A.   Yes.
10          Q.   And you testified on behalf of the District
11   and also IGWA in the previous delivery call cases known
12   as the Surface Water Coalition case and also the Blue
13   Springs -- or Blue Lakes and Clear Springs cases?
14          A.   Yes, I did.
15          Q.   Can you tell us approximately when the
16   North Snake Groundwater District was formed?
17          A.   It was formed in the late '90s.
18          Q.   And what's the general purpose of the
19   District?
20          A.   It's to oversee the protection of the
21   groundwater rights that are owned by the members of the
22   District.
23          Q.   Approximately how many acres are in North
24   Snake Groundwater District?
25          A.   Approximately 97,000 acres that are
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 1   irrigated with well water, groundwater.
 2          Q.   Are you acquainted with the other districts
 3   that are participating in this proceeding that are
 4   subject to the curtailment order?
 5          A.   Yes, a little bit.
 6          Q.   And what other districts would be impacted?
 7          A.   It would be Magic Valley Groundwater
 8   District and Southwest Irrigation District.
 9          Q.   And what about Goose Creek Irrigation
10   District?
11          A.   Goose Creek has some impact in the impact
12   area.
13          Q.   Do you know approximately how many acres
14   are involved in the other two districts?
15          A.   Just very approximately.
16          Q.   What would that be?
17          A.   There's about 125,000 acres, I believe, in
18   Magic Valley Groundwater District; and there's around
19   75- to 80,000 acres affected in Goose Creek and
20   Southwest Irrigation District.
21          Q.   If I understand your testimony correctly,
22   there are approximately 300,000 irrigated acres in
23   these four districts you've described?
24          A.   Yes.
25          Q.   Do you know approximately how many wells
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 1   exist within your District, North Snake?
 2          A.   We have around 879 wells or -- in North
 3   Snake Groundwater District.
 4          Q.   And are all of those wells within the zone
 5   of curtailment established in the Rangen curtailment
 6   order that was issued January 29th of 2014?
 7          A.   I believe almost all of them are.
 8          Q.   Is North Snake Groundwater District a
 9   member of the Idaho Groundwater Appropriators, Inc.,
10   which is commonly referred to as IGWA?
11          A.   We are.
12          Q.   And do you know approximately when IGWA was
13   organized?
14          A.   I believe IGWA was organized in 1997.
15          Q.   And what was the purpose, if you know, of
16   IGWA?
17          A.   To have a common group to represent the
18   groundwater pumpers in the ESPA.
19          Q.   And has IGWA been actively involved in
20   mitigation efforts on behalf of its Groundwater
21   District members?
22          A.   Yes, they have.
23          Q.   Can you just provide a very general
24   overview of the type of mitigation efforts that IGWA
25   participates in?
0078
 1          A.   We have done recharge mitigation efforts.
 2   We've been involved in conversion mitigation efforts.
 3   We've been involved in dry-up mitigation efforts,
 4   through some of the federal programs and on a District
 5   basis, for the most part.  I think those cover it.
 6          Q.   And can you describe who IGWA's members
 7   are.
 8          A.   There are members that are the groundwater
 9   districts and irrigation districts within the ESPA.  I
10   believe there's approximately nine of those.  There are
11   a number of cities.  There are a number of industrial
12   organizations, businesses that are members of the
13   District -- or of IGWA.
14          Q.   And as chairman of the North Snake
15   Groundwater District, do you also sit on the executive
16   committee of the Idaho Groundwater Appropriators?
17          A.   Yes, I do.
18          Q.   Are you here to testify on behalf of your
19   district, North Snake, as well as IGWA?
20          A.   Yes.
21          Q.   Have you had direct involvement in the
22   financing of the various mitigation projects that have
23   been undertaken by IGWA and the groundwater districts
24   in response to delivery calls?
25          A.   Yes, through our North Snake Groundwater
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 1   District I have.
 2          Q.   And what expenditures have the districts
 3   incurred in order to pursue mitigation efforts with
 4   respect to the Surface Water Coalition?  Just in a
 5   general manner, how is that handled?
 6          A.   Assessments are made through membership in
 7   IGWA to cover the expenses incurred in trying to
 8   provide mitigation that our -- the various groundwater
 9   districts and irrigation districts and cities and other
10   members are assessed to cover the mitigation costs that
11   have been undertaken by IGWA.
12          Q.   And what do those costs involve?  Excuse
13   me.  Strike that question.  Let me rephrase it.
14               The mitigation efforts to the Surface Water
15   Coalition on an annual basis involve what from a
16   financial standpoint?
17          A.   Dollar amount or the type of --
18          Q.   Just the type of things you do that cost
19   money.
20          A.   We have purchased water that's been used
21   for recharge, we have purchased water to use for
22   mitigation, and we have purchased facilities that have
23   provided mitigation.
24          Q.   With respect to mitigation efforts to the
25   Surface Water Coalition, does that involve the lease of
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 1   water from the holders of storage rights?
 2          A.   Yes, it has.
 3          Q.   And are those leases that happen on an
 4   annual basis?
 5          A.   They have.
 6          Q.   And do those leases vary year to year,
 7   depending on what the requirements may be to meet
 8   mitigation obligations?
 9          A.   They have varied some year to year.
10          Q.   And just generally, that involved leasing
11   water from the reservoir system and delivering them
12   downstream to senior Surface Water Coalition members
13   who have an obligation?
14          A.   That's what's happened.
15          Q.   And are those costs typically paid by
16   assessment to the members?
17          A.   They have been.
18          Q.   Can you give us a range of what they may
19   have been over the last ten years from year to year,
20   what would be the approximate range.
21          A.   For the total ten years or for --
22          Q.   What would be a low to a high number over
23   that last ten-year period that you've been involved
24   with?
25          A.   Well, on the low it's been in the low tens
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 1   of thousands of dollars, up to the millions of dollars
 2   that we have spent in some years.
 3          Q.   And that would simply be expenditures based
 4   on member assessments to mitigate to the Surface Water
 5   Coalition?
 6          A.   Yes.
 7          Q.   Have you also been involved in other
 8   mitigation projects with respect to senior rights who
 9   have made calls in the Thousand Springs area?
10          A.   I have.
11          Q.   And what mitigation efforts have been
12   undertaken there?
13          A.   Well, they were some of the same mitigation
14   efforts.  We've done some recharge efforts, some dry-up
15   efforts in the past.  We have done some conversion
16   efforts in the past.  And we have actually purchased
17   some water in the past to provide mitigation.  And
18   we've also purchased some of these various facilities
19   that have provided mitigation.
20          Q.   When you mention recharge efforts and --
21   what about the CREP program?
22          A.   The CREP program is one of the dry-up
23   programs that IGWA, with the members of IGWA, helped to
24   get organized and instituted in the State of Idaho.
25   And we've paid all of the up-front costs that have been
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 1   associated with that CREP program.
 2          Q.   And with respect to the conversion acres,
 3   is the water that's delivered to conversion acres
 4   leased by IGWA and the districts for delivery to those
 5   acres?
 6          A.   Yes, it is.
 7          Q.   And you've been able to finance that
 8   through an annual assessment?
 9          A.   Yes, that's what we've done.
10          Q.   And I'll come back to that -- those
11   programs more specifically.  I wanted to just give you
12   an overview of the financial ability that the districts
13   have shown over the years.
14               Have you made any -- have the districts and
15   IGWA made any acquisitions of facilities or water
16   rights as a part of their mitigation plans in the
17   Thousand Springs area?
18          A.   We have.
19          Q.   What acquisitions have been made?
20          A.   Well, I don't remember exact date, but we
21   purchased what was commonly known as Pristine Springs,
22   10 cfs of water at Pristine Springs for $11 million.
23   That provided mitigation in the Blue Lakes' facility.
24   And we purchased three aquaculture facilities for
25   approximately $30 million that provided mitigation of
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 1   Thousand Springs.
 2          Q.   Approximately what have these groundwater
 3   districts expended over the last ten years insofar as
 4   acquisitions and purchases to meet mitigation
 5   obligations?
 6          A.   Well, just roughly calculated, I have
 7   figured that we've spent over $50 million in providing
 8   mitigation costs associated with the rights.
 9          Q.   And those permanent acquisitions that you
10   described from Pristine Springs and the large hatchery
11   facilities from the Hardy family, how have they been
12   financed?
13          A.   Part of the loan was through the Idaho
14   Water Resource Board for some of the purchases that we
15   have made, and bonds were issued actually through the
16   Idaho Water Resource Board that the groundwater
17   districts have obligated ourselves to pay off.
18          Q.   In your opinion, based on your experience
19   and testimony, Mr. Carlquist, does IGWA and the
20   groundwater districts have the financial ability to
21   fund some or all of the mitigation alternatives that
22   have been described in your mitigation plan filed in
23   this case?
24          A.   Well, we think we do.  It will be an
25   additional expense to us, but that's what we'll have to
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 1   look at doing.
 2          Q.   Are you familiar with the curtailment order
 3   that the Director issued on January 29th, 2014, of this
 4   year which curtailed approximately 157,000 acres west
 5   of the Great Rift?
 6          A.   Yes.
 7          Q.   And do you know approximately -- you said
 8   your water rights are involved in that curtailment?
 9          A.   I have one water right involved in that
10   curtailment.
11          Q.   And do you know how many cities have water
12   rights that are impacted by that curtailment order?
13          A.   The number I've heard -- and I haven't
14   personally examined their rights, but there's around 20
15   some cities involved with curtailment in that order.
16          Q.   And do you have dairies that are members of
17   your Groundwater District?
18          A.   Yes, we do.
19          Q.   And approximately how many dairies are
20   within your District?
21          A.   Oh, I haven't tried to figure out how many
22   dairies there are.  But the largest portion of dairy
23   industry in the Magic Valley is in our District, in
24   North Snake Groundwater District.
25          Q.   So to your knowledge, are there dairies
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 1   that are impacted adversely by the curtailment order
 2   that's been issued?
 3          A.   Yes, there are.  Most of them.
 4          Q.   Are there industries and commercial
 5   businesses within your District that are also impacted?
 6          A.   There are.
 7          Q.   And do you know how many?
 8          A.   I don't know how many.
 9          Q.   Do you have any other members of your
10   District that you could identify?
11          A.   Some of the cheese facilities.  Jerome
12   Cheese, I believe, is impacted.  They belong to our
13   District.  Some of the other processors belong to our
14   District, but I haven't tried to determine which ones.
15          Q.   Do those cities that are within your
16   District and those commercial and industries within
17   your District, do they rely upon North Snake
18   Groundwater District and IGWA to meet their mitigation
19   obligations?
20          A.   Yes, they have done that in the past.
21          Q.   So your plan in this case to mitigate to
22   Rangen is submitted on behalf of all of your member
23   groundwater users?
24          A.   Yes.
25          Q.   You should have in front of you
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 1   Exhibit 1001 -- or excuse me, 1000, which is entitled
 2   IGWA's Mitigation Plan and Request for Hearing.
 3          A.   Yes.
 4          Q.   Are you familiar with that plan?
 5          A.   Yes, I am.
 6          Q.   Were you involved in the preparation of
 7   that plan?
 8          A.   Yes, I was.
 9          Q.   Were others involved with you?
10          A.   Yes, they were.
11          Q.   Who else was involved with you?
12          A.   Members of our Groundwater District, and
13   then a member of the other groundwater districts that
14   have been affected by this order.
15          Q.   So it's your testimony that the boards of
16   all of the affected districts -- North Snake, Magic,
17   Southwest Irrigation District, and Goose Creek -- have
18   participated?
19          A.   Yes, they have.
20          Q.   That plan contained a number of
21   alternatives that were presented at the time it was
22   filed, February 11th, 2014.
23               Can you describe why the plan contained
24   multiple alternatives provided to Rangen.
25          A.   Some of the alternatives that were put in
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 1   the plan we knew would not provide the total amount of
 2   water needed.  And so we had to have multiple sources
 3   to provide the mitigation water that the plan required.
 4               And some of them we were not sure whether
 5   they would be accepted or not by the Department.  And
 6   so we provided multiple options to try and cover the
 7   water required under the order.  It's very, very
 8   difficult to come up with that much water to a direct
 9   spring.
10               And so we looked at what options might be
11   available to us to provide that.  And we tried to
12   describe them as best we could in this mitigation plan
13   in the amount of time we had to put it together.
14          Q.   Mr. Carlquist, would it be accurate to say
15   that the districts would not know which of these
16   proposals would be acceptable until the Director acts
17   on the petition and issues an order?
18          A.   I think that's correct.
19          Q.   Would it also be correct -- is my
20   understanding also correct that the District's intent
21   was also to set forth Rangen proposals to consider?
22          A.   Well, I think so, yes.
23          Q.   In other words, at the time the plan was
24   filed, you didn't know what, if any, of those proposals
25   would be acceptable to Rangen?
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 1          A.   No, we did not.
 2          Q.   To this day, do you know of any of these
 3   proposals that are acceptable to Rangen?
 4          MR. HAEMMERLE:  Director, I'm going to object.
 5   We had a brief discussion awhile ago.  This all
 6   involves discussions between the parties, settlement
 7   discussions.  Mr. Budge is trying to elicit from the
 8   witness whether or not he has had conversations with
 9   us.
10               Whether or not those conversations occurred
11   or not are not admissible in these proceedings.  The
12   only thing that you can ask is "Have there been
13   discussions, and have they been successful?"  That's
14   it.  It is a mitigation plan that people object to.
15   We've objected to it.  That's obvious.
16               Anything else about whether he's had
17   discussions, not had discussions, the extent of those
18   discussions should not be inquired into --
19          MR. RANDY BUDGE:  Excuse me for interrupting.
20   Let me clarify.  I did not ask anything about
21   discussions with Rangen, nor do I intend to.  There
22   have been no discussions with Rangen since this was
23   filed whatsoever, either between counsel or the
24   parties.  I'll lay some additional foundation for this
25   witness so that he can testify regarding his knowledge
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 1   as to whether Rangen, to his knowledge, has accepted
 2   anything proposed.
 3          THE HEARING OFFICER:  Okay.
 4          MR. RANDY BUDGE:  Let me just lay some
 5   foundation.  And I'll withdraw that question, and I'll
 6   lay some foundation and re-ask it.
 7          THE HEARING OFFICER:  All right.  The question
 8   is withdrawn.
 9               Mr. Budge, will you please allow
10   Mr. Haemmerle to finish what he's saying before you
11   interject your statement.  Thank you.
12          MR. RANDY BUDGE:  Okay.
13          MR. HAEMMERLE:  That's fine.  But I have one
14   other -- you know, Mr. Budge is going to elicit some
15   testimony about whether we have accepted or not
16   accepted.  That just seems to strike whether there's
17   been settlement discussions and whether we've accepted
18   it or not.  We're here objecting to the entire
19   mitigation plan, except for conversions, CREPs, those
20   kinds of things, and to the extent they deserve any
21   credit out of the Sandy Pipeline.  That's what I said
22   in the opening, and that's what we're here to discuss.
23          THE HEARING OFFICER:  The question's been
24   withdrawn, Mr. Haemmerle.
25          MR. HAEMMERLE:  Thank you.
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 1          THE HEARING OFFICER:  I'll keep your argument in
 2   mind.
 3          Q.   (BY MR. RANDY BUDGE):  Mr. Carlquist, did
 4   you have an opportunity to review the two different
 5   objections filed in this proceeding by Rangen?
 6          A.   I did.
 7          Q.   Did you also have an opportunity to review
 8   Rangen's responses to discovery requests to Mr. -- to
 9   Rangen?
10          A.   Yes.
11          Q.   And based on your review of those filings
12   made by Rangen in this case, to your knowledge, is it
13   your understanding that Rangen has not been willing to
14   accept any mitigation offer proposed by the District?
15          MR. HAEMMERLE:  Same objection.
16          THE HEARING OFFICER:  Overruled.
17          THE WITNESS:  Yes, they objected to all of them
18   up to this date.  Today I heard some testimony -- or
19   not testimony, but some comments given that they might
20   accept some of them.
21          Q.   (BY MR. RANDY BUDGE):  So today's comments
22   by Mr. Haemmerle in this case would be the first
23   indication that you were aware of that anything
24   presented in the District's mitigation plan might be
25   acceptable in part by Rangen?
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 1          A.   That's correct.
 2          Q.   And just to clarify, in light of
 3   Mr. Haemmerle's comments, have you had any discussions
 4   or negotiations whatsoever with anyone from Rangen or
 5   any of Rangen's attorneys since the filing of the
 6   mitigation plan in this case?
 7          A.   No.
 8          MR. HAEMMERLE:  Objection.  Objection.
 9          THE HEARING OFFICER:  Okay.  Basis?
10          MR. HAEMMERLE:  Settlement discussions are not
11   admissible.  They are not admissible, whether -- even
12   to the extent there were discussions or no discussions,
13   they're not admissible.
14          THE HEARING OFFICER:  Overruled.  Overruled,
15   Mr. Haemmerle.  We're not talking about the subjects of
16   negotiations.  We're talking about whether there were
17   any negotiations or not.
18          MR. RANDY BUDGE:  Correct.
19          THE HEARING OFFICER:  That's a subject, at least
20   initially, that can be presented as evidence.
21          MR. RANDY BUDGE:  Well, and the purpose is to
22   make it unnecessary for counsel to object about
23   discussions of negotiations because, as the witness
24   said, there have been none.  There have been no
25   meetings.  There have been no discussions.
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 1          MR. HAEMMERLE:  To the extent that's a
 2   statement, that goes both ways.  You see how this
 3   works, Director, whether there's been discussions or
 4   not, they're not admissible.  They're not relevant, and
 5   they go both ways.
 6          THE HEARING OFFICER:  Overruled.
 7               Mr. Budge, Mr. Carlquist.
 8          MR. RANDY BUDGE:  Thank you.
 9          Q.   Looking, if you would, please,
10   Mr. Carlquist, I wanted to ask you just some general --
11   provide some general overview questions regarding your
12   mitigation plan, and I'll come back with some more
13   specific questions that you may know.  If you would
14   look at your plan on page 2, under proposal No. 1, a
15   credit is requested for conversions for voluntary
16   dry-ups and for groundwater recharge.
17               Can you just tell us very generally what is
18   a conversion and what have the districts been doing in
19   the past with respect to conversion acres.
20          A.   A conversion generally is when a
21   groundwater pumper converts the system that he has in
22   place to use surface water.  And then through a lease
23   arrangement and an agreement with the canal company to
24   wheel that surface water, pumps surface water, rather
25   than pumping groundwater.
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 1          Q.   And how long have conversions been going on
 2   within your District?
 3          A.   Our first conversions were -- started to be
 4   put in place in early 2000, around 2003 and '4.
 5          Q.   And have they gone on every year since
 6   then?
 7          A.   They have gone on.  They've increased in
 8   scope since that first initiation.
 9          Q.   And to the best of your knowledge, do you
10   expect conversions to continue to go on forward
11   indefinitely?
12          A.   I believe they will.
13          Q.   With respect to 1B, also on page 2 of your
14   mitigation plan, voluntary dry-ups, can you just give a
15   general description of what is intended by voluntary
16   dry-ups.
17          A.   In the past we have had some of our members
18   participate in voluntary dry-ups that have been part of
19   mitigation plans.  And we also participated in the
20   formation of a plan that's generally known as the CREP
21   program or the CREP dry-up program where groundwater
22   pumpers will enter into an agreement not to pump their
23   groundwater for a stipulated period of time in lieu of
24   which they will receive compensation for not pumping
25   the groundwater.
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 1          Q.   And is the effect of the conversion program
 2   and the CREP program to reduce pumping from the
 3   aquifer?
 4          A.   Yes, it is.
 5          Q.   So to your knowledge, would those
 6   proposals, conversions and CREP, provide immediate
 7   benefit to Rangen?
 8          A.   I think they would.
 9          Q.   The third item under No. 1 is groundwater
10   recharge.
11               Can you generally describe what is intended
12   by the proposal 1C that provides groundwater recharge.
13          A.   Groundwater recharge, the intent is to
14   provide more water in the aquifer that would be
15   available for those either pumping sources or for the
16   discharges that come out of the Thousand Springs area.
17               And we've used that for mitigation for
18   previous orders that have been in place that we have
19   gotten credit for recharge that we have put in place.
20          Q.   And does groundwater recharge programs the
21   districts have participated in consist in part of water
22   delivered through canal systems and conversion acres?
23          A.   Yes.
24          Q.   And does it also consist in part on
25   financial contributions that IGWA and the districts
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 1   have made to the Department to facilitate their
 2   recharge efforts?
 3          A.   Yes.  IGWA has participated in covering the
 4   cost of recharge that's been done through the
 5   Department of -- the Idaho Water Resource Board.
 6          Q.   And does this portion of your plan request
 7   credit for those past and future activities?
 8          A.   Yes, we have.
 9          Q.   Does the District calculate the credit, or
10   do you rely upon the Department to calculate the
11   credit?
12          A.   The Department calculates the credit.  We
13   have no ability to really calculate the credit.
14          Q.   There are two other proposals -- excuse me,
15   three other proposals -- 7, 8, and 9 -- that are
16   contained in your plan, Exhibit 1000.  And -- excuse
17   me, before we go to that, turn to page 3.  Your plan
18   discusses an assignment of water right 36-16976.
19               Can you please describe in general terms --
20   and I'll come back to it later -- why you propose to
21   assign that particular water right filing to Rangen.
22          A.   Well, it's a permit that we have filed with
23   the Department.  And it has been put into -- what do
24   you call it?  It's been -- what's the word I want?
25   It's been in the paper, that -- the proposal's been put
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 1   in the paper.  But our purpose in it is that would
 2   provide direct mitigation to Rangen for this water that
 3   they are asking for.
 4          Q.   And is that a proposal that would provide
 5   water immediately to Rangen?
 6          A.   Yes, it would.
 7          Q.   You also have as a part of your mitigation
 8   proposal item 2 on page 2 that's entitled mitigation
 9   via the Sandy Pipe.
10          A.   Yes.
11          Q.   And just give me a general overview of
12   that, and then I'll come back and go into detail of
13   that as well.
14          A.   The Sandy Pipeline was built in around
15   2003.  And it was built initially because of some of
16   the initial discussions or orders that came from the
17   Department concerning Rangen and some of the other
18   senior water rights that were down in the Hagerman
19   Valley.
20               And we purchased some property that was
21   owned by Mr. John Sandy where there were some pond-type
22   structures.  And we arranged for a diversion to come
23   from the W-26, the North Side Canal lateral, and be
24   diverted into those ponds.
25               And we built a structure, a small dam
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 1   structure, at the headgate and constructed the pipe
 2   that ran from that pond down through to where it
 3   discharges into the Curren Ditch.
 4               And that would provide water to those
 5   senior supplies down there that would then not have to
 6   take water off the Curren Tunnel.  And that water left
 7   in the Curren Tunnel would then benefit Rangen.
 8          Q.   So all of these aspects of your plan that
 9   we've discussed so far -- the request for credits for
10   conversions, for dry-ups for CREP, for recharge, for
11   mitigation for Sandy Pond -- is it your understanding
12   that the districts proposed those in order to provide
13   immediate water and benefit to Rangen?
14          A.   Yes.  Most of them have been doing that
15   already in the past.
16          Q.   I believe you were present in the courtroom
17   when the Director issued a ruling that the fish
18   replacement proposal and the monetary compensation
19   proposal wouldn't be allowed, absent some stipulation
20   with Rangen?
21          A.   I was.
22          Q.   I want to turn just -- and have you
23   generally describe the other proposals that are there
24   contained on page 4 of your plan, improvements to the
25   Curren Tunnel.
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 1               Why was that proposed?
 2          A.   Well, in some discussions with Mr. Morris,
 3   among others, it was indicated to us that the tunnel
 4   becomes somewhat clogged with moss and I don't know
 5   what other type of debris.  But in the past it has been
 6   regularly cleaned and taken care of, and that has
 7   improved the flow in the past.  And so we thought that
 8   was certainly something to look at and to see if that
 9   would not be able to improve the flow.
10          Q.   What's intended by item No. 7, the
11   horizontal well?
12          A.   Well, we've had an engineering firm that
13   has done some looking at the geology in the area, and
14   have indicated that a horizontal well would very likely
15   provide additional flows to the Rangen facility if a
16   horizontal well were constructed.  And that would
17   provide direct water right there.
18          Q.   And what's proposed by No. 8, the vertical
19   well with delivery over the rim, just in general terms?
20          A.   Whether we would drill a new well or use
21   existing wells would have to be determined.  But in
22   past mitigation obligations we have provided a plan
23   whereby we would provide water to a spring by
24   connecting wells that pump that same water on top and
25   provide a delivery system which would deliver that
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 1   water directly to the spring.
 2          Q.   Provide a general description of item 9,
 3   the direct pump-back.  What's proposed by that
 4   alternative?
 5          A.   Well, the direct pump-back would be for a
 6   spring hatchery facility to take water off the bottom
 7   end and pump it back up to the top, re-aerate it
 8   through that pumping system, and utilize it again
 9   through their facility to raise fish.
10          Q.   Proposal 7, the horizontal well;
11   proposal 8, the vertical well; and proposal 9, the
12   pump-back alternatives, is my understanding correct
13   that none of the infrastructure or assets to accomplish
14   those alternatives presently are in existence?
15          A.   They're not.
16          Q.   And is it also correct that the districts
17   have not yet done any thorough engineering or technical
18   analysis or facility property acquisitions that would
19   be necessary to implement those plans?
20          A.   We have not done anything concrete.  We
21   have spoken with many of the well owners on top of the
22   rim that own property and those wells immediately on
23   top of the rim, who all indicated they would try to
24   cooperate with us in any way possible for them.
25          Q.   But insofar as your mitigation plan has
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 1   been criticized by Rangen because it lacked sufficient
 2   engineering and technical analysis, are you aware of
 3   that?
 4          A.   Yes, I am.
 5          Q.   And when is the first time the districts
 6   ever understood they had a mitigation obligation to
 7   Rangen?
 8          A.   I don't remember the exact date.
 9          Q.   Was it any time prior to the issuance of
10   the order in this facility -- or in this case on
11   January 29th of 2014?
12          A.   That was the first time we knew that.
13   Prior to that there was not an order requiring us to
14   deliver water to Rangen.
15          Q.   And to your knowledge, was the prior call
16   by Rangen deemed futile?
17          A.   It was.
18          Q.   And so there was no obligation of the
19   districts to provide mitigation prior to the
20   January 29th, 2014 order; is that correct?
21          A.   That's correct.
22          Q.   So would the districts have undertaken the
23   costs and expense of property acquisitions and
24   engineering prior to the existence of a mitigation
25   obligation this year?
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 1          A.   No, we would not, and have not.
 2          Q.   In your opinion, based on your experience
 3   on mitigation efforts elsewhere, would it be possible
 4   to have accomplished that type of acquisitions of
 5   assets and engineering analysis by the time your plan
 6   was filed, which was February 11th, some 12 or 13 days
 7   after the first curtailment order?
 8          A.   No, it would not.  The one thing that
 9   happened, we had very little time.  There was a stay
10   issued.  But at the time we put this together, we did
11   not know there would be a stay.  And so we were
12   scrambling to try and find methodology that we could
13   put together to present to the Department.
14          Q.   Mr. Carlquist, would you reasonably expect
15   the Director, if he approved some or all of these
16   alternatives, would attach conditions to them?
17          A.   I think he would.
18          Q.   And would you expect those conditions to
19   require such things as technical reports and analysis
20   and land acquisition and the like?
21          A.   They would.
22          Q.   And once -- assuming the Director were to
23   issue approval with various conditions attached, what
24   do you anticipate the districts would do?
25          A.   Well, we would try to select which of these
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 1   options that were given that would work the best and be
 2   probably the least expensive to us to provide the water
 3   that would be required.  And then we would go forward
 4   and try and get that taken care of.
 5          Q.   And so your determination of what project
 6   to pursue would depend in part upon what got approved?
 7          A.   Yes.
 8          Q.   In part upon the conditions?
 9          A.   Yes.
10          Q.   And then you would go forward with some
11   feasibility studies and technical analysis to evaluate
12   it?
13          A.   We would look at the one that would provide
14   the necessary water in the best possible way with the
15   least amount of expense, obviously.
16          Q.   And what type of a time period would you
17   expect to be necessary, based on your prior experience,
18   once you had that order from the Director to actually
19   investigate some alternatives and implement them?
20          A.   I would think it would take at least a
21   year, and maybe more.
22          Q.   And was that one of the reasons why IGWA
23   and the districts made the other proposals we discussed
24   earlier that would provide immediate benefit for Rangen
25   in the short term?
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 1          A.   Yes.  We would try to get what we could in
 2   the immediate.  But to provide 9 cfs of water is pretty
 3   difficult, like I said, to a particular spring, an
 4   individual spring.  And some of these might be the only
 5   way that we could get that accomplished to provide the
 6   full amount.
 7          Q.   I think you have in front of you
 8   Exhibits 103.  If you'd turn to that, which is a
 9   mitigation plan IGWA filed October 6th of 2009,
10   requesting a credit for conversions, dry-ups, and
11   recharge.
12          A.   Yes.
13          Q.   Do you recognize that filing?
14          A.   I do.
15          Q.   And if you would turn to the following
16   exhibit, 104 is the order that was issued by the
17   Director May 14th of 2010 approving that particular
18   plan.
19          A.   Yes.
20          Q.   When you testified earlier that the
21   Department had approved previously credits for those
22   types of activities, is this the plan and approval
23   order that you had in mind and were considering?
24          A.   Yes, it is.
25          Q.   To your knowledge, Mr. Carlquist, have
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 1   mitigation credits been provided and allowed by the
 2   Department in other delivery call cases for CREPs,
 3   conversions, and recharge?
 4          A.   They have.
 5          Q.   And were credits, to your knowledge,
 6   allowed in proceedings pertaining to the Surface Water
 7   Coalition call?
 8          A.   Yes, they have.
 9          Q.   And were credits also allowed with respect
10   to the delivery calls made by Blue Lakes Trout Company
11   and Clear Springs Food?
12          A.   Yes, they were.
13          Q.   If you would look to Exhibit 1005.  And
14   that's an order issued by the Director under date of
15   July 10th of 2010 granting credits relative to -- for
16   those same activities to the Surface Water Coalition?
17          A.   Yes.
18          Q.   And if you would, please, turn to page 3 of
19   that Exhibit 1005.  And you'll see finding of facts
20   No. 12 and 13 discuss the CREP program.
21          A.   Yes.
22          Q.   You testified earlier that IGWA and the
23   groundwater districts had funded the CREP program?
24          A.   Yes, we have.  The up-front costs of the
25   CREP program we've funded.
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 1          Q.   To your knowledge, did IGWA and the
 2   districts fund 100 percent of the private costs of that
 3   federal program?
 4          A.   Yes, I think we did.
 5          Q.   And finding of fact No. 12 states as
 6   follows, that "Private contributions for cash and in
 7   kind services was $75,041,883."  And then the following
 8   sentence, "IGWA agreed to contribute a total of
 9   $3 million in cash to enrollees as a signing bonus at
10   the rate of $30."
11          A.   Yes.
12          Q.   When you testified earlier that IGWA had
13   paid the startup costs, is that what you were referring
14   to?
15          A.   Yes.  We actually received a loan from the
16   Idaho Water Resource Board for the bulk of that, and
17   are still paying that back.
18          Q.   And the next sentence, again on finding of
19   facts 12, states that "In addition, groundwater
20   districts which are underlying members of IGWA agree to
21   contribute 375,000 of in-kind services in the form of
22   water measurement."
23          A.   Yes.
24          Q.   Has in fact, to your knowledge, IGWA and
25   the districts made that particular contribution to
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 1   comply with the order?
 2          A.   We have been providing funding for
 3   measurement of the aquifer, yes.
 4          Q.   And is that funding for measurement an
 5   ongoing year-to-year obligation?
 6          A.   It is.
 7          Q.   Finding of fact No. 13 basically reflects
 8   that IGWA's contribution in relationship to the total
 9   CREP program of some $258 million.
10               To your knowledge, could the CREP program
11   have been undertaken, absent the private funding made
12   by IGWA?
13          A.   I don't think it would have been approved
14   and accepted.
15          Q.   Okay.  I want to go back, Mr. Carlquist,
16   and talk a little more specifically about the specific
17   aspects of your conversion of -- your mitigation plan,
18   excuse me, Exhibit 1.  And some of these questions I
19   think you may have answered in part, but let me ask you
20   some questions specifically relative to conversions.
21               Is all of the conversion water paid for by
22   the districts?
23          A.   By the districts and/or members of the
24   districts.
25          Q.   Okay.  And if the districts pay for those
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 1   costs, do they in turn assess it to their groundwater
 2   members who use the water?
 3          A.   Yes.
 4          Q.   And some conversions have been described in
 5   proceedings as soft conversions and some are described
 6   as hard conversions.
 7               Can you explain the difference between
 8   those.
 9          A.   A soft conversion is one in which a system
10   is put in place to use surface water, and they will use
11   surface water as long as it can be obtained and
12   delivered to them.  But if we cannot rent or obtain
13   that water and deliver it to them, then they can still
14   be hooked up and can go back and pump their wells.
15          Q.   And do you know how many of each type that
16   you have in your District?
17          A.   Almost all of them now are what is called a
18   soft conversion.
19          Q.   And when the District or IGWA makes
20   arrangements to lease water from a storage system to
21   deliver to those conversion acres, how is that water
22   delivered from the storage system?
23          A.   It's delivered through contracts and
24   agreements we have with a couple of the canal companies
25   to deliver that water to those sites where the
0108
 1   conversions were made.
 2          Q.   And what are the two canals through which
 3   the conversion water is delivered?
 4          A.   They are North Side Canal Company and
 5   Milner/Gooding or AFRD No. 2.
 6          Q.   And has all of the delivery occurred within
 7   your District west of the Great Rift trim line that was
 8   set in this case?
 9          A.   There -- on the North Side of the river,
10   they're all in our District.  Southwest Irrigation
11   District has done a fair amount of conversion work and
12   pumping systems on their irrigation district over
13   there, which I'm not that familiar with.  But of the
14   two districts on the north side of the river, all the
15   conversions are in North Snake Groundwater District.
16          Q.   How many acres within your District are
17   what you classify as conversion acres at the present
18   time?
19          A.   We have around 13 --
20          MR. HAEMMERLE:  Objection.  Calls for
21   speculation, no foundation.
22          MR. RANDY BUDGE:  I'll re-ask the question.
23          THE HEARING OFFICER:  Thank you.
24          Q.   (BY MR. RANDY BUDGE):  Do you know,
25   Mr. Carlquist, how many conversion acres exist in your
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 1   District?
 2          A.   There's 13,400.
 3          MR. HAEMMERLE:  Objection.  Foundation, calls
 4   for speculation.
 5          THE HEARING OFFICER:  Mr. Carlquist, I think if
 6   you answer the question that Mr. Budge has asked, you
 7   won't get to a number yet.  So if you'll just answer
 8   the question that Mr. Budge is asking, and we'll
 9   proceed through this methodically.
10          Q.   (BY MR. RANDY BUDGE):  Without giving the
11   answer to how many acres, are you familiar with the
12   conversion acres in your District?
13          A.   Yes, I am.
14          Q.   And does your District maintain records of
15   the converted acres by owners, by address of owner, by
16   description of property converted, and by water right
17   of the particular wells that is converted to surface
18   water?
19          A.   Yes, we do.
20          Q.   And are those records maintained in the
21   ordinary course of the business of your District?
22          A.   They are.
23          Q.   And are those records reported on an annual
24   basis to the Idaho Department of Water Resources?
25          A.   They are.
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 1          Q.   And who do you report those to?
 2          A.   Those in our District are reported, I
 3   believe, to our watermaster, Cindy Yenter, who I think
 4   then forwards them up to get the calculations done here
 5   what credit we'll get.
 6          Q.   Do you also maintain records of the
 7   quantity of water delivered to conversion acres by
 8   owner of the acres?
 9          A.   We do.
10          Q.   So by reason of that, do you review those
11   records periodically?
12          A.   Yes, we do.
13          Q.   And are you familiar with the number of
14   acres as they've existed and changed over the years
15   since the program's inception?
16          A.   I am.
17          Q.   How have the acres varied?  Have the
18   conversion acres been increasing year to year or --
19          A.   They have been increasing since the
20   inception when we first started doing conversions, and
21   we're about at a maximum point now because the canals
22   cannot deliver any additional conversion water down
23   their system.
24               And the agreement is that they will only
25   deliver if they have a capacity to do so.  But so far
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 1   they've been able to deliver that water.
 2          Q.   Do you know the number of acres of
 3   conversion acres you have in your District today?
 4          A.   Yes, I do.
 5          Q.   And what is that number?
 6          A.   It's around 13,400.
 7          Q.   Do those acres vary year to year?
 8          A.   They have gone up, but they don't vary very
 9   much.  They stay constant.  We had some new conversions
10   two years ago.  We did not have any last year.  And I
11   don't anticipate many more, because the fact that the
12   canals will not be able to deliver unless some -- quite
13   a bit of additional lateral work were done to allow
14   them to deliver water, because their first priority is
15   to deliver water to the members of their canal company.
16          Q.   So is it your belief that the number of
17   conversion acres has about reached its maximum, based
18   on what the canals can deliver in your districts?
19          A.   At the present time, without some
20   additional infrastructure work, it is.
21          Q.   And does the amount of storage water that's
22   delivered to conversion acres vary from year to year?
23          A.   It does.
24          Q.   And what causes that variation?
25          A.   The amount of water available for lease
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 1   from those owners of those storage rights that we lease
 2   from.  Some years there's not enough water in the
 3   storage system, and so they cannot and do not lease
 4   water to us.
 5          Q.   And for purposes of the credit being
 6   requested in this proceeding, is it requested based
 7   upon the actual number of converted acres and the
 8   actual amount of water delivered?
 9          A.   It's the actual amount of water delivered
10   through those conversion acres.
11          Q.   And when you provide that information to
12   Cindy Yenter and the Department, to your knowledge,
13   does the Department or Ms. Yenter attempt to verify the
14   information provided by your District?
15          A.   Yes.
16          Q.   Do you have a general knowledge of what
17   happens from there?  What does Mrs. Yenter do to derive
18   or result in a credit being calculated comes back to
19   you?
20          A.   Ms. Yenter has told us that she of course
21   verifies the conversions and the water.  And of course
22   the water, we get a billing from each of those canal
23   companies for the amount of water that they have
24   delivered.  So it's pretty easy to see how much water
25   has been delivered.
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 1               And then I believe it comes up to Boise to
 2   be calculated -- and I'm not sure which individuals up
 3   here do the calculation.  But the calculation will be
 4   run through the model to see how much credit is derived
 5   from that conversion.  Those conversions.
 6          Q.   So your District doesn't do that
 7   calculation?
 8          A.   No.
 9          Q.   To your knowledge, Mr. Carlquist, has the
10   expert that's been retained by IGWA and the districts
11   for many years, Dr. Brendecke, do you rely upon him to
12   review and confirm the calculations of credits that may
13   be done by the Department?
14          A.   We have done that.
15          Q.   You don't do it directly from any personnel
16   within the District?
17          A.   No.
18          Q.   Turn to Exhibit 106, please.
19               And, Justin, can you pull that one up,
20   1006.
21          MR. MAY:  1006?
22          MR. RANDY BUDGE:  Does a spreadsheet come with
23   that?
24          MR. MAY:  I can get you the spreadsheet if you
25   need to look at it.
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 1          THE HEARING OFFICER:  What's the number again,
 2   Randy?
 3          MR. RANDY BUDGE:  1006.
 4          THE HEARING OFFICER:  Oh, okay.
 5          Q.   (BY MR. RANDY BUDGE):  That exhibit should
 6   consist of a -- there it is -- spreadsheet.
 7               Mr. Carlquist, I think the hard copy you
 8   have in front of you is simply one page of a
 9   spreadsheet.
10          A.   I believe it's one year, one page of a
11   spreadsheet for the year 2009.
12          Q.   And I believe that exhibit --
13          MR. TJ BUDGE:  Scroll down to the bottom.
14          MR. MAY:  Like that?
15          MR. RANDY BUDGE:  Okay.
16          Q.   Mr. Carlquist, if you'll look at the
17   display on the screen, it appears to be a spreadsheet
18   that has the conversion by owner, by address, by
19   location, and by legal description, along with the
20   number of acres involved on a year-by-year basis, 2009
21   through 2013?
22          A.   Yes.
23          Q.   Is that the information that is compiled by
24   the District that you described earlier and is supplied
25   to Ms. Yenter?
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 1          A.   I believe this is one that is put together
 2   by the Department after we supply the information to
 3   them.  Our spreadsheet's a little bit different than
 4   this.
 5          Q.   Okay.
 6          A.   But I believe this is one that the
 7   Department compiles.  And you can't see it on there,
 8   but it shows a place of diversion and acres that are
 9   also a part of that.  There, right there (indicating).
10          Q.   So when the Department compiles the
11   information, they return a spreadsheet back to you?
12          A.   If we request it, we can get it back, yes.
13          Q.   And is there anything that goes back and
14   forth between your District and the Department to
15   reconcile any discrepancies?
16          A.   Generally, I don't think there's been very
17   many discrepancies that I remember.  They calculate the
18   credit based on -- and see, on this particular one,
19   it's not actually showing the acre-feet delivered to
20   those particular conversions.  And so that's got to be
21   somewhere else on another spreadsheet.
22          MR. RANDY BUDGE:  We'd offer Exhibit 106.
23          MR. TJ BUDGE:  1006.
24          MR. RANDY BUDGE:  1006.
25          MR. HAEMMERLE:  There's no showing -- well, this
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 1   is a Department record?
 2          MR. MAY:  Do we know, did this come off of
 3   the --
 4          MR. HAEMMERLE:  No objection.
 5          THE HEARING OFFICER:  Okay.
 6          Q.   (BY MR. RANDY BUDGE):  With respect to the
 7   conversion, Mr. Carlquist --
 8          THE HEARING OFFICER:  Just a moment, Mr. Budge.
 9               Document marked as Exhibit 1006 is received
10   into evidence.  Thank you.
11               (Exhibit 1006 received.)
12          MR. RANDY BUDGE:  Excuse me.
13          Q.   Mr. Carlquist, are the districts requesting
14   credits be calculated by the Department consistent with
15   past practices for both past and future conversions?
16          A.   Yes.  And I'm not sure if they -- in the
17   past I don't believe they've calculated a credit to
18   this particular spring.  So we're asking now that they
19   do that.
20          MR. RANDY BUDGE:  Mr. Director, probably an
21   appropriate time for the lunch break.  I went a little
22   bit over, but it's the end of this conversion topic
23   and...
24          THE HEARING OFFICER:  Okay.  Okay with the
25   parties?  Come back in an hour?  Is that enough?
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 1          MR. HAEMMERLE:  How about 1:30, Director?
 2          THE HEARING OFFICER:  Do you want that long?
 3          MR. HAEMMERLE:  No.  One hour is good.
 4          THE HEARING OFFICER:  Well, let's call it 1:15.
 5   Okay?
 6          MR. HAEMMERLE:  Okay.
 7          THE HEARING OFFICER:  Thanks.
 8               (Lunch recess.)
 9          THE HEARING OFFICER:  We're back recording after
10   the lunch break.
11               And, Mr. Carlquist, you are under oath.
12               Mr. Budge, you may continue to examine.
13          MR. RANDY BUDGE:  Thank you.
14          Q.   Mr. Carlquist, we ended by questions
15   regarding the conversion component in the mitigation
16   plan.  I had a couple more questions on the voluntary
17   dry-up and CREP portion of the plan.
18               Does the District or IGWA, to your
19   knowledge, maintain any records of the number of acres
20   involved in the CREP program or other dry-ups?
21          A.   We're not maintaining anything with regard
22   to the CREP program.
23          Q.   And do you have knowledge of who maintains
24   those records?
25          A.   I believe the NRCS maintains those records.
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 1          Q.   And do you know who calculates the credit
 2   based on those NRCS records?
 3          A.   I believe the Department of Water Resources
 4   is calculating credits.
 5          Q.   Do you do any independent modeling or other
 6   efforts to try to calculate credits relative to those
 7   dry-ups and conversion acres?
 8          A.   No.
 9          Q.   Is it IGWA's request in this case that they
10   receive a credit for benefits to the Rangen Springs
11   calculated based on the model for these CREPs and
12   dry-ups similar to other cases?
13          A.   Yes.
14          Q.   Let me turn to recharge activities.
15               Does IGWA participate in recharge
16   activities?
17          A.   We have done -- in the past participated in
18   various recharge activities.
19          Q.   And I think you testified earlier some of
20   the recharge relates to the water that is delivered
21   through the canal systems of North Side and AFRD 2 as a
22   part of conversions?
23          A.   Yes.  We get charged a canal loss for all
24   of those acres that water is delivered to, and that
25   ranges from 7 percent up to 48 percent loss in the
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 1   canal delivering the water to them.  And so we pay for
 2   that much additional water that goes through the
 3   canals.
 4          Q.   And does IGWA maintain records of those
 5   canal losses, or are those maintained by the canal
 6   companies?
 7          A.   No.  Just the total amount that we are
 8   billed for that is delivered through the canal company.
 9          Q.   Okay.  When you say you're billed for, are
10   you referring to what the canal companies charge you
11   for water delivered?
12          A.   Yes.  Delivered at Milner is how we get
13   charged for it.
14          Q.   And that's a conveyance charge on a per
15   acre for --
16          A.   It's a conveyance charge, plus the amount
17   of water delivered at the headgate for the conversion.
18          Q.   Does IGWA participate in any way in any
19   State run or managed recharge efforts?
20          A.   We have participated to help put some of
21   the infrastructure in place at a couple of locations.
22   One at Milepost 31.  We paid some of the funding for
23   that structure to be put in place.  And then we also
24   did up on the Aberdeen-Springfield system to put a
25   diversion structure in place.  We paid money for it.
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 1          Q.   Have you made any direct financial
 2   contributions to the Water Resource Board to support
 3   their recharge program?
 4          A.   We have.  We've made a financial
 5   contribution -- I believe the last time was in 2011 --
 6   to help cover the cost of the wheeling fees that are
 7   charged by the canal companies for the Idaho Water
 8   Resource Board's recharge efforts.
 9          Q.   Can you turn to Exhibit 1077.
10          MR. MAY:  -77 or 1007?
11          MR. RANDY BUDGE:  1077.  You don't need that
12   one.
13          Q.   Could you identify that exhibit.
14          A.   Yes.  These are correspondence between IGWA
15   through your office and Mr. Quinn with the Idaho Water
16   Resource Board, recharge coordinator, about the funding
17   that we paid to the Water Resource Board.
18          Q.   And does that exhibit, 1077, the amounts
19   reflected in that letter, is that what you were
20   referring to insofar as the financial contribution to
21   the Board?
22          A.   Well, that was part of it.  We also paid
23   direct funding for some of the infrastructure too.  But
24   this was money directly to the Water Resource Board.
25          MR. RANDY BUDGE:  We'd offer Exhibit 1077.
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 1          THE HEARING OFFICER:  Mr. Haemmerle?
 2          MR. HAEMMERLE:  For the proposition that just
 3   money was donated, I have no objection.
 4          THE HEARING OFFICER:  Okay.  The document marked
 5   as Exhibit 1077 is received into evidence.
 6               (Exhibit 1077 received.)
 7          Q.   (BY MR. RANDY BUDGE):  Mr. Carlquist, does
 8   IGWA or your District keep any of the records of these
 9   various activities you've described with respect to
10   recharge contributions and recharge deliveries?
11          A.   No.
12          Q.   Do you rely upon the Department to maintain
13   those records?
14          A.   Yes.
15          Q.   Is it the District's request in this
16   proceeding that the Director provide a credit based on
17   modeled benefits to Rangen from these recharge efforts
18   in the same manner as other cases?
19          A.   That's what we've asked for, yes.
20          Q.   The mitigation plan also requests a credit
21   for certain recharge through the Sandy Pond --
22          A.   Yes.
23          Q.   -- is that correct?
24          A.   That's correct.
25          Q.   Can you briefly describe the Sandy Pond,
0122
 1   where it is located and what it consists of.
 2          A.   It's down the Hagerman Valley, a little bit
 3   south of where Rangen's facility is.  It's at the end
 4   of what the North Side Canal Company's lateral -- I
 5   think it's W-26.  And it's where the headwaters of the
 6   Sandy Pipeline, where the Sandy Pipeline originates.
 7               It's property we purchased from a Mr. Sandy
 8   back in about 2003 to construct the Sandy Pipeline.
 9   And water is diverted out of the canal company into the
10   ponds.
11               Mr. Sandy had an agreement to take the
12   tailwater off the end of the canal already, and we took
13   over that agreement and enlarged upon it a little bit
14   with the Sandy Pipeline.  But water coming off the end
15   of the canal either goes down into the Sandy Pipeline
16   or fills the ponds, and then goes up into an area to
17   the east.  We call it the upper pond where if there's
18   any excess water down there, the pipeline won't take,
19   or is not being diverted down the pipeline, it goes up
20   there and is recharged into the aquifer.
21          Q.   Water supplied to the pond is wastewater
22   from the North Side Canal Company system?
23          A.   Yes, that's correct.
24          Q.   And does the North Snake Groundwater
25   District continue to own the pond?
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 1          A.   We do.
 2          Q.   And are you also responsible for the
 3   operation and management of the pond?
 4          A.   Yes.
 5          Q.   Would you look at Exhibit 1007, which I
 6   think is up on the screen and consists of several
 7   pages.
 8               Do those -- does that exhibit represent
 9   photographs of the Sandy Pond that were maintained by
10   North Snake as a part of your business records?
11          A.   Yes.  It shows the ponds during the
12   construction period and after water had filled in and
13   was being discharged down the pipeline.
14          Q.   Without going into detail, would you just
15   describe what's depicted on those various photographs.
16   And maybe you can start with the first one that has the
17   Bates stamp number on it IGWA 00065 on the bottom right
18   corner.
19          A.   I believe that's where the water is
20   being -- coming off of the lateral into the pond.
21          Q.   And then just go ahead and turn to the next
22   page.
23               What's 66?
24          A.   The next page is discharge at the head of
25   the Curren Ditch from a couple of different angles.
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 1   The top left one is the water being discharged out the
 2   structure we built.  Just to the left is the water that
 3   comes from Billingsley Creek into the Curren Ditch side
 4   by side there where they come together.  And then the
 5   other three pictures there are just showing the
 6   discharge out of the pipeline into that structure.
 7               The next page is similar pictures further
 8   back showing the two discharges from the Sandy Pipeline
 9   through the Rangen facility and the discharge coming
10   out of the Sandy Pipeline.
11               The following page is just showing some of
12   the infrastructure that was put in place.
13          Q.   Let's make sure we're on the right page.
14               That would be under No. page 68?
15          A.   It's this one that's on the screen right up
16   there now.
17          Q.   So you're testifying concerning the one
18   that's up there now that's page No. 00068?
19          A.   Yes.
20          Q.   Go ahead with your description of that.
21          A.   Well, it's showing some of the structures
22   that were put in place for the ponds to deliver water
23   down there to the irrigation needs and the pipeline
24   being installed.  And of course that one bottom picture
25   says "Turning water into the middle pond."
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 1               And if we go to the next one, it shows a
 2   bigger picture of the pond with the headgate for the
 3   Sandy Pipeline before water was turned into that pond.
 4               And then the very bottom one -- and I can't
 5   hardly recognize this, it's kind of just a little shot,
 6   but this is, I think, out the upper pond where what we
 7   call the sinkhole.  And when water goes into the upper
 8   pond, it will take a lot of water.  I've seen actually
 9   a whirlpool there when water is being taken into the
10   ground in that upper pond when it got full.
11          Q.   On this page you're referring to is page
12   with IGWA No. 69 on it?
13          A.   Yes.
14          Q.   And there are two pictures that are up
15   there.
16               The one on the top I think is the one you
17   described as the pond under construction?
18          A.   Yes.  It's just about when we completed the
19   dike and the headgate there for the Sandy -- what we
20   call the Sandy Pipeline.
21          Q.   And that's one of three ponds?
22          A.   Yes.
23          Q.   And how do you describe that pond?  Is that
24   the main pond or --
25          A.   Well, yeah, that's the main pond.  It's the
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 1   biggest of the ponds, and that's the main one.
 2          Q.   What's depicted in the next picture down,
 3   the one in the middle?
 4          A.   I think that's showing water coming out of
 5   the upper pond into that middle pond.
 6          Q.   And how does the middle pond function?
 7          A.   Well, that's the outlet or the pond that
 8   holds the main body of water for regulating the Sandy
 9   Pipeline.
10          Q.   And then there's also a third pond that you
11   call the north pond?
12          A.   Well, yeah, there's a pond down to the west
13   a little bit which is a lower pond, and that's where
14   water is delivered out to what was called the Musser
15   call down there.  And it's right down next to the
16   highway.  But we don't do any regulation on that pond.
17   Mr. Morris does all the regulation on that lower pond.
18          Q.   So is the credit requested for recharge
19   relating to the Sandy Pond that what goes into the
20   pond, less what goes out to the Sandy Pipeline and
21   evaporation?  Is that what you --
22          A.   Yes, that would be, I think, what we would
23   ask for for a recharge credit there.
24          Q.   Go ahead with the next page of the
25   photograph.  Describe that page 70.
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 1          A.   I think that's just another picture of the
 2   discharge into the headwaters of the Curren Ditch.
 3   It's pictures have kind of been put together.  And
 4   right up at the very left of that picture is where our
 5   discharge structure is.
 6          Q.   And next page, 71?
 7          A.   That picture I'm not sure.  I can't put
 8   together what that picture is.  It's showing some
 9   ponds.  But with the fish hatcheries there, I'm not
10   sure where that is.
11          Q.   You're not sure that those are the Sandy
12   Ponds in the middle of the picture?
13          A.   They look like the Sandy Ponds.  But I
14   can't put them in conjunction with the fish hatchery
15   right there.
16          Q.   And how about page 72?
17          A.   Those, I believe, are the ponds.  And they
18   look very similar.  But in that one I can see the
19   highway going past the ponds and the three ponds there.
20          Q.   And the next page, 73?
21          A.   Again, this is just the discharge where the
22   Curren Ditch headwaters and are discharged into the
23   Curren Ditch and the discharge structure showing water
24   coming through it.
25          Q.   And page 74, just another picture of that
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 1   discharge --
 2          A.   Another picture of the discharge structure
 3   that was built.
 4          Q.   Do these pictures accurately reflect the
 5   conditions that are shown in them at the time the
 6   pictures were taken, to your knowledge?
 7          A.   I believe they do.
 8          Q.   And do you know when they were taken?
 9          A.   They would have been taken sometime in
10   2004.
11          MR. RANDY BUDGE:  We'd offer 1007.
12          THE HEARING OFFICER:  Mr. Haemmerle?
13          MR. HAEMMERLE:  I'm going to object to relevance
14   at this point in time.  I don't think there's been any
15   showing that North Snake Groundwater District actually
16   owns any of the water or has a storage right for the
17   ponds or any permits.
18          THE HEARING OFFICER:  Mr. Budge?
19          MR. RANDY BUDGE:  We'll go ahead and provide
20   further testimony on that.
21          THE HEARING OFFICER:  Okay.
22          Q.   Turn to Exhibit 1008.
23          THE HEARING OFFICER:  So you'll at least hold or
24   withdraw the offer for a minute, Mr. Budge?
25          MR. RANDY BUDGE:  Well, it seems to me like an
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 1   objection.  We'll make the offer.
 2          THE HEARING OFFICER:  You'll make the offer?
 3          MR. RANDY BUDGE:  I think we've laid foundation
 4   the pond is a basis for a mitigation plan.  He
 5   described that they own and operate it.
 6          THE HEARING OFFICER:  Overruled.
 7          MR. HAEMMERLE:  My one issue -- I'm sorry,
 8   Director -- was ownership of the water in the pond
 9   itself or any storage permits for that water?
10          Q.   (BY MR. RANDY BUDGE):  Turn to
11   Exhibit 1008.
12          THE HEARING OFFICER:  Okay.  Just a minute.
13               Overruled again.
14               The document that's marked as Exhibit 1007
15   is received into evidence.
16               (Exhibit 1007 received.)
17          THE HEARING OFFICER:  Mr. Budge.
18          Q.   (BY MR. RANDY BUDGE):  Can you identify
19   1008.
20          A.   Yes.  I believe it's when we purchased the
21   property from Mr. Sandy.  This is a copy of the
22   warranty deed.
23          Q.   Mr. Carlquist, there are two different
24   deeds:  One comes from Mountain Valley Properties,
25   which seem to be signed by John Sandy; and then there's
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 1   a second warranty deed from John and Robin Sandy, also
 2   signed by both John and Robin Sandy.
 3               Is that part of the exhibit you have in
 4   front of you?
 5          A.   Yes, it is.  And I believe it was just the
 6   two properties that was all part of the same purchase.
 7          Q.   And also part of that exhibit there's a
 8   check that's attached.
 9          A.   Yes.
10          Q.   And the check states it's to acquire -- for
11   14,000 to acquire 14 shares of NSCC water?
12          A.   Yes.  North Side Canal Company water that
13   we bought.
14          Q.   Okay.  And the last page of that exhibit is
15   a letter from Zions Bank relating to that stock
16   purchase indicating they don't have objection to the
17   transfer.
18               Do you recognize that?
19          A.   Yes.
20          Q.   Are those all part of the records of North
21   Side -- or North Snake Groundwater District?
22          A.   Yes.
23          Q.   And to your knowledge, do those two
24   warranty deeds represent the District's acquisition of
25   the property that you've described as the Sandy
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 1   property where the Sandy Ponds were constructed?
 2          A.   Yes.
 3          MR. RANDY BUDGE:  We'd offer Exhibit 1008.
 4          MR. HAEMMERLE:  No objection.
 5          THE HEARING OFFICER:  Okay.  The document marked
 6   as Exhibit 1008 is received into evidence.
 7               (Exhibit 1008 received.)
 8          Q.   (BY MR. RANDY BUDGE):  Would you turn next
 9   to Exhibit 1009.
10               Do you recognize that as a certificate of
11   stock from North Side Canal Company to North Snake
12   Groundwater District for 14 shares?
13          A.   Yes.
14          Q.   And is that part of the records of your
15   District?
16          A.   Yes.
17          Q.   And to your knowledge, does that
18   certificate and exhibit evidence your ownership of
19   those shares in North Side Canal Company?
20          A.   Yes, it is.
21          MR. RANDY BUDGE:  We'd offer Exhibit 1009.
22          MR. HAEMMERLE:  Question in aid of objection?
23          THE HEARING OFFICER:  Yes.
24   ///
25   ///
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 1                    VOIR DIRE EXAMINATION
 2   BY MR. HAEMMERLE:
 3          Q.   Mr. Carlquist, that water right that you
 4   have before you is for the benefit of Mr. Morris for
 5   irrigation; correct?
 6          A.   The North Side Canal Company water?
 7          Q.   I believe what's indicated on that share
 8   right there.
 9          A.   It has been delivered to a couple of
10   different places over the time that we have owned the
11   certificate.  But yes, we have also delivered it down
12   there I think to Mr. Morris.
13          MR. HAEMMERLE:  Can I examine, your Honor?  I
14   don't have that.
15          THE HEARING OFFICER:  Oh, you mean examine the
16   document?
17          MR. HAEMMERLE:  Please.
18          THE HEARING OFFICER:  Sure.
19          Q.   (BY MR. HAEMMERLE):  Do you see,
20   Mr. Carlquist, where it says "14 shares to a particular
21   40-acre parcel"?
22          A.   Yes.
23          Q.   Do you know where that parcel is located?
24          A.   I don't right off the top of my head.
25          Q.   Do you know what purpose of use that is?
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 1          A.   For irrigation.
 2          Q.   For irrigation?
 3          A.   Yes.
 4          MR. HAEMMERLE:  No further objection, your
 5   Honor.  I'll --
 6   
 7                CONTINUED DIRECT EXAMINATION
 8   BY MR. BUDGE:
 9          Q.   Next turn to Exhibit --
10          THE HEARING OFFICER:  Okay.  So no objection to
11   the offer?
12          MR. HAEMMERLE:  No objection.
13          THE HEARING OFFICER:  Okay.  So the document
14   marked as Exhibit 1009 is received into evidence.
15               (Exhibit 1009 received.)
16          Q.   (BY MR. RANDY BUDGE):  Next turn to
17   Exhibit 1010.  That's identified as a water deed.
18               Is that document a part of the records of
19   your District?
20          A.   Yes, it is.
21          Q.   And does that evidence the purchase of the
22   stock which gave rise to the issuance of the
23   certificate that was just admitted as 1009?
24          A.   Yes, I believe it is.
25          MR. RANDY BUDGE:  We'd offer --
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 1          MR. HAEMMERLE:  No objection.
 2          THE HEARING OFFICER:  The document marked as
 3   Exhibit 1010 is received into evidence.
 4               (Exhibit 1010 received.)
 5          Q.   (BY MR. RANDY BUDGE):  Could you identify
 6   Exhibit 1011.  Maybe we can look at all of these three
 7   together.  Exhibit 1011 and 1012 and 1013.
 8               And after you've familiarized yourself with
 9   those, answer whether those are part of the records of
10   the District pertaining to easements acquired in
11   conjunction with the operation of the Sandy Ponds.
12          A.   It was to access to the property that we
13   purchased through property of Mr. Sandy that was not
14   purchased, I believe.
15          Q.   And does Exhibit 1011, that easement
16   indicates it's to operate the headgates and dike on the
17   Sandy property?
18          A.   I believe so, to get through his property
19   to where those are.
20          Q.   And then if you look at Exhibit 1012, is it
21   your understanding that that grant of easement was to
22   construct and operate the Sandy Pipeline itself?
23          A.   Yes.
24          Q.   And then if you look at Exhibit 1013, was
25   that a grant of easement from Morris with respect to
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 1   the pipeline as it goes through his property?
 2          A.   Yes.
 3          MR. RANDY BUDGE:  And I'd offer Exhibits 1011,
 4   1012, and 1013, all being easements.
 5          THE HEARING OFFICER:  Mr. Haemmerle?
 6          MR. HAEMMERLE:  No objection.
 7          THE HEARING OFFICER:  Documents marked as
 8   Exhibits 1011 through 1013 are received into evidence.
 9               (Exhibit 1011 through 1013 received.)
10          Q.   (BY MR. RANDY BUDGE):  Turn next to
11   Exhibit 1014 entitled "Eastern Snake Plain Aquifer
12   Mitigation Recovery and Restoration Agreement for
13   2004."
14               Do you recognize that document?
15          A.   Yes, I do.
16          Q.   And if you would turn to the signature
17   pages.  It appears to have been signed on behalf of
18   North Snake Groundwater District, along with other
19   parties, including Rangen.
20               Do you recognize that?
21          A.   Yes.
22          Q.   Is that maintained as a part of the
23   business records of North Snake Groundwater District?
24          A.   Yes, it is.
25          Q.   And what does this agreement relate to
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 1   generally?
 2          A.   It was part of some mitigation efforts that
 3   we were undergoing back in 2004 relating to the -- some
 4   of the mitigation things we were trying to do for the
 5   springs.
 6          Q.   Is it your understanding that the District
 7   related in part to mitigation efforts the District was
 8   doing via the Sandy Pond and the Sandy Pipeline?
 9          A.   Part of the agreement, yes.
10          MR. RANDY BUDGE:  We'd offer Exhibit 1014.
11          MR. HAEMMERLE:  Question in aid of objection?
12          THE HEARING OFFICER:  Yes.
13   
14                    VOIR DIRE EXAMINATION
15   BY MR. HAEMMERLE:
16          Q.   Mr. Carlquist, this particular agreement
17   was a one-year agreement in 2004 and is no longer in
18   place today; correct?
19          A.   It was for one year.  But some of the
20   things that are in the agreement are still going
21   forward.
22          Q.   The agreement is no longer in effect;
23   correct?
24          MR. RANDY BUDGE:  I object.  Asks for a legal
25   conclusion, beyond the scope of direct.
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 1          MR. HAEMMERLE:  I'd object to the admission of
 2   1014 on relevance.
 3          THE HEARING OFFICER:  Okay.  Well, I guess I
 4   have two objections.
 5               You're objecting to the questions because
 6   they're beyond the scope, Mr. Budge, of the direct?
 7          MR. RANDY BUDGE:  His questions in aid of
 8   further objection was that he asked questions on
 9   whether or not it was legally only effective for one
10   year.  That was asking for a legal conclusion.  This
11   witness isn't competent to ask.
12          MR. HAEMMERLE:  I withdraw that question and
13   make it simpler, Director.
14               I still object to the admission of the
15   document based on relevance.
16          THE HEARING OFFICER:  Nonetheless, I understood
17   from Mr. Carlquist's testimony that it was limited to
18   one year.  He has some knowledge about it.  That
19   information is in the record.  And based on his
20   qualified testimony, Mr. Haemmerle, I'll allow the
21   exhibit into the record.
22               So it's received.  Exhibit 1014 is received
23   into evidence.
24               (Exhibit 1014 received.)
25   ///
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 1                CONTINUED DIRECT EXAMINATION
 2   BY MR. BUDGE:
 3          Q.   Turn to page 5 of that agreement, if you
 4   would, Mr. Carlquist.
 5          A.   Yes.
 6          Q.   And on page 5, under paragraph 4 has a list
 7   of groundwater user commitments.
 8          A.   Yes.
 9          Q.   And I direct your attention down to
10   subparagraph (e)(1) through (6).
11               Do you have those paragraphs?
12          A.   I do.
13          Q.   And (e)(2) provides as follows.  This is
14   part of the groundwater District commitments.  They
15   would, quote, "...use best efforts to convey North Side
16   Canal Company operational spills to the Sandy project
17   into the Sandy Pipeline."
18          A.   Yes.
19          Q.   Do you see that?
20          A.   Yes.
21          Q.   Is that part of the commitments that the
22   District undertook back in 2004, to your knowledge?
23          A.   It is.
24          Q.   Are those commitments ongoing today?
25          A.   Yes, we've still been doing that.
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 1          Q.   And have -- has your District in fact
 2   conveyed North Snake -- North Side Canal Company spills
 3   continuously from then to date?
 4          A.   Yes, we have.
 5          Q.   And that utilized both the Sandy Pond, the
 6   recharge, and Sandy Pipeline for water deliveries?
 7          A.   Yes.
 8          Q.   Commitment (e)(3) states, "Continue to
 9   provide surface water as substitute supply to
10   4300 acres of previously converted groundwater
11   irrigation -- irrigated acres in North Snake
12   Groundwater District."
13               Did that commitment continue from 2004 to
14   date?
15          A.   Yes.  We've increased the number of acres,
16   as in previous testimony was given.
17          Q.   Your earlier testimony to continue to
18   supply irrigation water to converted acres is a part of
19   that commitment?
20          A.   Yes.
21          Q.   Do you consider that to be an ongoing
22   obligation?
23          A.   Yes.
24          Q.   Turn next, if you would, to Exhibit 1015.
25   It's entitled "North Snake Groundwater District Sandy
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 1   Pipeline Project Operation and Maintenance Agreement."
 2               Do you recognize that document?
 3          A.   Yes.
 4          Q.   Do you know whether or not that was an
 5   attachment in your files to Exhibit 1014, the 2004
 6   agreement, or was that a separate document?
 7          A.   I think it was a separate document.
 8          Q.   And is that part of your records maintained
 9   by the District?
10          A.   Yes.
11          Q.   And to your knowledge, does that accurately
12   reflect the operation and maintenance requirements
13   relating to the Sandy Pipeline project?
14          A.   Yes, I think it does.
15          MR. RANDY BUDGE:  We'd offer Exhibit 1015.
16          THE HEARING OFFICER:  Mr. Haemmerle?
17          MR. HAEMMERLE:  No objection.
18          THE HEARING OFFICER:  The document marked as
19   Exhibit 1015 is received into evidence.
20               (Exhibit 1015 received.)
21          Q.   (BY MR. RANDY BUDGE):  Mr. Carlquist, that
22   particular exhibit describes the ponds that you were
23   mentioning earlier in your testimony that are
24   identified here as the upper, the middle, and the
25   lower?
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 1          A.   Yes.
 2          Q.   If you look in the second full paragraph
 3   under the description of the upper pond, do you see
 4   that?
 5          A.   Yes.
 6          Q.   The second sentence there states as
 7   follows, "The pond also has an emergency spillway which
 8   diverts water to a large overflow area with a number of
 9   small ponds and a sizable sinkhole which is capable of
10   taking 15 cfs on a continuous basis."
11          A.   Yes.
12          Q.   Is that the heart of the recharge activity
13   that has gone on at the Sandy Pond, as far as you know?
14          A.   Yes, it is.
15          Q.   And has that been continuous to date?
16          A.   Yes.  When enough water has come down
17   there, the pipeline couldn't take it, it goes down
18   there.
19          Q.   And is it the District's request that the
20   Department calculate a credit to Rangen based on the
21   recharge to the Sandy Pond that was a part of the
22   obligations under these agreements?
23          A.   Yes, I think that's what we'd like to do.
24   I believe the canal company has records of how much
25   water has come out of that lateral, so...
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 1          Q.   Are you familiar with the use of the Sandy
 2   Pipeline to provide irrigation water to Butch Morris?
 3          A.   Yes.
 4          Q.   How does that work, if you'd describe it?
 5          A.   When the Sandy Pipeline was constructed,
 6   there is a diversion box that was constructed a little
 7   more than halfway down.  And the pumps that he utilizes
 8   to irrigate the farm ground down there were connected,
 9   hooked up to that diversion structure where the pipe
10   goes from 36 inches down to 24 inches.  And he pumps
11   out of there.
12               And then there's also a separate pipeline
13   that diverts water about an eighth of a mile further
14   west to where he has another pump that pumps water for
15   his farming operation down there.
16               And then the excess water when he's not
17   pumping goes on down the pipe and is discharged into
18   the Curren Ditch.
19          Q.   Is your District compensated by Mr. Morris
20   or anyone else for your delivery of water to him?
21          A.   No.
22          Q.   Rangen in this case has objected to the
23   District's use of the Sandy Pipeline to transport
24   wastewater on the basis of the lack of a permit for
25   wastewater.
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 1               During the period since 2004 when the
 2   agreement was entered into, as shown in Exhibit 1014,
 3   has anyone previously indicated that your District was
 4   supposed to file and get an application to do the -- to
 5   use wastewater as was contemplated by the 2000
 6   agreement, Exhibit 1014?
 7          A.   Not to my knowledge.
 8          Q.   I noted Rangen was a party to that
 9   signatoried agreement.
10               Do you recall Rangen prior to this
11   proceeding ever objecting to the delivery of wastewater
12   from North Side Canal down the Sandy Pipeline?
13          A.   Not to my knowledge.
14          Q.   Could the witness be handed -- or look at
15   Exhibit 1016.
16          A.   Okay.  I have it.
17          Q.   What's the date of that document?
18          A.   Dated February 11th, 2014.
19          Q.   Do you recognize that as a memorandum
20   agreement that was entered into on that date between
21   North Snake and Howard Butch Morris?
22          A.   Yes, it is.
23          Q.   Prior to the date of that agreement, did
24   you have any written agreement with Mr. Morris for the
25   delivery of irrigation water through the Sandy
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 1   Pipeline?
 2          A.   No, no written agreement.  Just a verbal
 3   agreement that we had with him to deliver.
 4          Q.   And that verbal agreement had been in
 5   existence since 2004?
 6          A.   Yes.
 7          Q.   And this is the first time it was reduced
 8   to a writing?
 9          A.   As far as I know, yes.
10          Q.   To your knowledge, does the written
11   agreement or memorandum agreement, Exhibit 1016, does
12   it reflect the basic terms of the oral agreement as you
13   understood that had been in place prior to the written
14   agreement?
15          A.   Yes.  It has another paragraph there
16   relating to this particular order that was issued by
17   the Department that really wasn't in any previous
18   verbal agreement that we had with him.
19          MR. RANDY BUDGE:  We'd offer Exhibit 1016.
20          MR. HAEMMERLE:  No objection.
21          THE HEARING OFFICER:  The document marked as
22   Exhibit 1016 is received into evidence.
23               (Exhibit 1016 received.)
24          Q.   (BY MR. RANDY BUDGE):  Would you turn to
25   Exhibit 1017, please.
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 1               Do you recognize this as an Application for
 2   Permit that's entitled "Third Corrected" filed by your
 3   District, North Snake, Magic Valley Groundwater
 4   District, and Southwest Irrigation District?
 5          A.   Yes, it is.
 6          Q.   And was that filing made in order to secure
 7   a right to use the wastewater that went into the Sandy
 8   Pond as described in the application for mitigation and
 9   recharge mitigation?
10          A.   It is.
11          Q.   Was that filed in response to objections in
12   this case by Rangen that there was no water right to
13   deliver water through the Sandy Pipeline?
14          A.   Yes, that's why we filed it.
15          Q.   At the time of the 2004 agreement we
16   discussed earlier, was there any request that you
17   recall that a water right permit would be necessary to
18   use the wastewater under that 2004 agreement?
19          A.   Not that I know of.
20          MR. RANDY BUDGE:  We'd offer Exhibit 1018 -- or
21   excuse me, 1017.
22          THE HEARING OFFICER:  Mr. Haemmerle?
23          MR. HAEMMERLE:  Well, I'm going to object at
24   this point, Director, because that particular
25   application has simply -- I don't think it's even been
0146
 1   published, so it's not relevant.  I'd object on that
 2   basis.
 3          THE HEARING OFFICER:  Overruled.  So it's
 4   received into evidence.
 5               Sorry, Mr. Budge.
 6               (Exhibit 1017 received.)
 7          Q.   (BY MR. RANDY BUDGE):  Mr. Carlquist, would
 8   you turn to the next exhibit, 1018, title "Application
 9   for Permit No. 36-16976."
10          A.   Yes.
11          Q.   Do you recognize this as the Application
12   for Permit that was filed by your District, Magic, and
13   others to water on Billingsley Creek?
14          A.   Yes, it is.
15          Q.   Could you describe -- excuse me, strike
16   that.
17               Is that application, as far as you know, a
18   true and correct copy of the original filed with the
19   Department?
20          A.   Yes, I think it is.
21          Q.   And is that part of your business records?
22          A.   Yes.
23          Q.   What was the purpose of the filing of that
24   application?
25          A.   We felt like this water was unappropriated
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 1   and it would be possible to utilize this water if we
 2   received a license and permit for it to provide for the
 3   mitigation that possibly could come from this call that
 4   Rangen has made.
 5          Q.   And this is the Application for Permit you
 6   testified about earlier that the districts proposed to
 7   assign to Rangen as needed to allow them to divert
 8   water from the talus slope?
 9          A.   Yes.
10          Q.   And that arose out of the cease-and-desist
11   order to Rangen?
12          A.   Yes.
13          Q.   You testified briefly about proposed
14   improvements to the Curren Tunnel was one of the parts
15   of your plan that the districts desire to engineer and
16   investigate the feasibility of?
17          A.   Yes.
18          Q.   To your knowledge, has Rangen provided any
19   access to the districts to allow this work to be
20   completed?
21          A.   Not that I know of.
22          MR. RANDY BUDGE:  Just one moment, if I may.
23               No further questions.  Thank you,
24   Mr. Carlquist.
25          THE HEARING OFFICER:  Okay.  Thank you.
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 1               Mr. Haemmerle, are you examining?
 2          MR. HAEMMERLE:  I am.
 3          THE HEARING OFFICER:  Okay.  Do you need a
 4   moment to organize?
 5          MR. HAEMMERLE:  Maybe if we can have like five
 6   minutes or so.
 7          THE HEARING OFFICER:  Okay.  Let's take five.
 8               (Recess.)
 9          THE HEARING OFFICER:  We're recording again
10   after a brief break.
11               Mr. Haemmerle, you may cross-examine
12   Mr. Carlquist.
13          MR. HAEMMERLE:  Thank you.
14   
15                      CROSS-EXAMINATION
16   BY MR. HAEMMERLE:
17          Q.   Good afternoon, Mr. Carlquist.
18          A.   Good afternoon.
19          MR. RANDY BUDGE:  Excuse me.  We were going to
20   offer that 1018.
21          MR. HAEMMERLE:  Oh, yeah.  Go ahead.
22          THE HEARING OFFICER:  Okay.
23          MR. RANDY BUDGE:  We'd offer Exhibit 1018.  I
24   apologize, Mr. Haemmerle.
25          MR. HAEMMERLE:  No objection.
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 1          THE HEARING OFFICER:  The document marked as
 2   Exhibit 1018 is received into evidence.  Thank you.
 3               (Exhibit 1018 received.)
 4          Q.   (BY MR. HAEMMERLE):  As I was saying, good
 5   afternoon, Mr. Carlquist.
 6          A.   Good afternoon.
 7          Q.   You and I have talked before during your
 8   deposition?
 9          A.   We have.
10          Q.   Mr. Carlquist, you were identifying all the
11   groundwater pumpers in your District, and that involves
12   many groundwater pumpers, many cities, many industries;
13   correct?
14          A.   Yes.
15          Q.   And it's true that most of those people who
16   obtained those water rights understood that they were
17   obtaining late priority groundwater rights; correct?
18          A.   Some realized to a greater extent than
19   others did, yes, but...
20          Q.   Anyone who obtains water rights understands
21   that they are subject to the prior-appropriation
22   doctrine in the state of Idaho; correct?
23          A.   I wouldn't say everyone does, but most do.
24          Q.   Everyone should; correct?
25          A.   Yes.
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 1          Q.   Everyone understands that the law in the
 2   state of Idaho is first in time, first in right;
 3   correct?
 4          MR. RANDY BUDGE:  You know, I'm going to object
 5   to this line of questioning.  I think we're beyond the
 6   scope of direct.  And we're going to ask this witness
 7   legal questions on the law in Idaho, water law?
 8          MR. HAEMMERLE:  I'll move on, Director.
 9          THE HEARING OFFICER:  Thank you.  Sustained.
10          Q.   (BY MR. HAEMMERLE):  Now, Mr. Carlquist, we
11   had a chance to speak about a week ago about -- I think
12   it was on March 4th about the mitigation plan filed by
13   IGWA; correct?
14          A.   Yes.
15          Q.   And you had a chance to review the
16   specifics of it at that time; correct?
17          A.   Yes.
18          Q.   And you've had a chance to further review
19   it since March 4th; correct?
20          A.   Yes, to a certain extent.
21          Q.   Okay.  And we talked a lot about what IGWA
22   had or hadn't done under that mitigation plan on
23   March 4th; correct?
24          A.   Yes.
25          Q.   Okay.  Now, if you have that before you,
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 1   that's Exhibit 2020.
 2          MR. RANDY BUDGE:  The plan?
 3          MR. HAEMMERLE:  The mitigation plan.
 4          MR. RANDY BUDGE:  I think it was 1000.
 5          THE WITNESS:  20?
 6          MR. HAEMMERLE:  Oh, no.  What was yours, Randy?
 7          MR. RANDY BUDGE:  The one he was looking at
 8   was --
 9          MR. TJ BUDGE:  1000.
10          MR. MAY:  1000.
11          MR. RANDY BUDGE:  -- 1000.
12          MR. HAEMMERLE:  Yeah.
13          Q.   I'm sorry, Mr. Carlquist.  Do you have
14   Exhibit 1000 before you?
15          A.   Yes.
16          Q.   That is the mitigation plan filed by IGWA
17   in this water call; correct?
18          A.   Yes, I think it is.
19          Q.   I want to just kind of wade through some of
20   the things that you're proposing, and we'll talk about
21   them individually.
22               The first one is a category of ongoing
23   mitigation activities, involving such things as
24   conversions, voluntary dry-ups, and those kinds of
25   things; correct?
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 1          A.   Yes, it is.
 2          Q.   You agree, Mr. Carlquist, that IGWA should
 3   be given credit only for those things that IGWA members
 4   do; correct?
 5          A.   Yes, I think so.
 6          Q.   Okay.  And you should be given credit only
 7   for that activity within the curtailment area; correct?
 8          A.   Under this particular order, yes.
 9          Q.   Now, I want to understand how the
10   conversions might work.
11               You characterized almost all conversions as
12   soft; correct?
13          A.   Yes.
14          Q.   And so we're on the same page, conversions
15   are where people go from groundwater rights to surface
16   water rights; correct?
17          A.   Yes.
18          Q.   And you described it in such a way that if
19   the people who do those conversions, they have the
20   ability to turn on their pumps if they're not obtaining
21   surface water; correct?
22          A.   That's correct.
23          Q.   Would you say that's a routine practice?
24          A.   It hasn't happened much, but we have told
25   them that they need to maintain that as an option
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 1   because we cannot guarantee that we can lease water
 2   every year, year in and year out.
 3          Q.   Okay.  Have you leased water in the last
 4   several years?
 5          A.   Yes.
 6          Q.   Have you been able to deliver that leased
 7   water through the entire irrigation season routinely?
 8          A.   For the most -- most of the years we have
 9   been able to do that, yes.
10          Q.   Okay.  Are there years where you're unable
11   to do that?
12          A.   There have been where we haven't been able
13   to get as much as has been requested by the converters.
14          Q.   Okay.
15          A.   We ask them to tell us how much water, how
16   many acre-feet of water they want delivered, and then
17   we try to lease that much.
18          Q.   And you in fact expressly tell them that if
19   they're not getting their surface water they need to be
20   able to turn their pumps back on; correct?
21          A.   Yes, that's what we've told them.  If we
22   can't get the water, that's why they need to maintain
23   that connection.
24          Q.   All right.  And so most everyone maintains
25   a connection to their groundwater pumps; correct?
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 1          A.   Yes.
 2          Q.   And you agree that they -- you, sitting
 3   here today, you agree that they should be able to turn
 4   their pumps back on when they need water?
 5          A.   Yes.
 6          Q.   All right.  Now, you understand that IGWA
 7   is seeking what's called a steady-state credit for
 8   these conversions.
 9               Do you know what that means?
10          A.   Basically, yes, I do.  We're asking for
11   credit for the amount of converted water that we have
12   been able to put to use.
13          Q.   And the steady state concept that I'm
14   talking to you about envisions that water remains off
15   for a long period of time where over a period of time
16   water will appear at the Martin-Curren Tunnel.
17               Do you understand that?
18          A.   Yes.  How the model tells them it will
19   happen.
20          Q.   Okay.  And that contemplates that water
21   remains unused for a period of time, more than one
22   year.
23               Do you understand that?
24          A.   Yes.
25          Q.   Okay.  So it seems to me, Mr. Carlquist,
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 1   that in order to get credit for the conversions it
 2   seems fair that those people who convert cease using
 3   their groundwater pumping.
 4               Do you agree or disagree?
 5          A.   I disagree.
 6          Q.   Okay.  So if in need, people on groundwater
 7   pumping can simply resume?
 8          A.   Yes.
 9          Q.   Even though you're being given credit for
10   not pumping water; is that your testimony?
11          A.   The credit will be adjusted year by year
12   based upon how much surface water is being pumped
13   instead of groundwater.
14          Q.   Do you monitor who's turning on their pumps
15   for those people who have agreed to convert?  Do you
16   monitor those acres?
17          A.   No, not as a groundwater district.
18          Q.   Okay.  So you don't know who's turning
19   their pumps back on or not; correct?
20          A.   We do not keep a record of that, no.  I --
21   matter of factly, you know, I pretty well know if they
22   have been or not, but we don't keep a record.
23          Q.   Okay.  So you want the credit, but you want
24   them to still have the ability to turn their pump back
25   on?
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 1          A.   Well, the credit is determined by the
 2   Department of Water Resources, how much credit we get.
 3          Q.   Well, I'm just kind of fishing, frankly,
 4   with you, Mr. Carlquist, to determine if you agree that
 5   the Director, if he issues an order giving you credits,
 6   that the order will identify the acres, number one, and
 7   require those acres to be not pumped.
 8               Do you agree with that type of order, or
 9   disagree?
10          A.   No, I agree that we will deliver to the
11   Department of Water Resources how much water has not
12   been pumped because they've had surface water, and they
13   will determine how much of a credit we will get.
14          Q.   That's not my question.
15               My question was, do you believe it's unfair
16   for the Director to issue an order identifying specific
17   acres of conversions, number one, and number two, in
18   that order saying those acres shall not pump?  Do you
19   agree or disagree with that type of order?
20          A.   I disagree --
21          MR. RANDY BUDGE:  I'm going to object to this
22   line of questioning.  What this lay witness thinks is
23   fair and unfair for the Director to do is not
24   particularly relevant.  And he's gone way beyond the
25   scope of direct.  This witness didn't go into the idea
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 1   of how they were calculated.
 2               We do have a witness, Dr. Brendecke, and a
 3   witness from the Department that would be appropriate
 4   to direct questions on what's fair and what's not fair
 5   on how you calculate the credit.
 6          MR. HAEMMERLE:  My question, Director, does not
 7   relate to the amount of credit given.  I agree that the
 8   Department should be able to calculate that.
 9               Mr. Budge asked Mr. Carlquist a lot of
10   things about we don't know what the pump-back will look
11   like, we don't know anything, but it would be fair for
12   you to issue a conditional order with conditions.  So
13   likewise, I'm asking him about conditions of an order.
14          THE HEARING OFFICER:  This is cross-examination.
15   Overruled.
16          Q.   (BY MR. HAEMMERLE):  Do you want me to
17   re-ask my question?
18          A.   Probably.
19          THE HEARING OFFICER:  It is a difficult
20   question, Mr. Haemmerle.
21          Q.   (BY MR. HAEMMERLE):  The question is this:
22   Do you believe it would be unfair for the Director to
23   identify specific acres of the conversion in his order?
24   Number one question.  Do you agree or disagree?
25          A.   I think I'd disagree.
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 1          Q.   Okay.  So you would then disagree with the
 2   Director ordering particular acres identified as not
 3   being able to pump?  Do you agree or disagree?
 4          A.   For the terms of the order or for the
 5   mitigation?
 6          Q.   Of the mitigation order, if there is one.
 7          A.   Well, I'm not sure I quite understand where
 8   you're going.  The mitigation we're asking for is based
 9   on the water, not the acres.
10          Q.   Well, it's acres where people agree not to
11   pump water; correct?
12          A.   Well, no.  They have not agreed not to pump
13   water.  They have agreed to put in a conversion and, to
14   the best of their ability, to use surface water.
15          Q.   Okay.  And I'll end it at this:  When the
16   surface water is not available, they can turn their
17   pumps back on; correct?
18          A.   Yes.
19          Q.   We talked about groundwater recharge
20   generally and specifically.
21               You don't know how much you actually
22   recharge or what that credit would be; correct?
23          A.   That we have done in the past?
24          Q.   Correct.
25          A.   No.
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 1          Q.   All right.  You're relying on the
 2   Department's calculations for those kinds of things;
 3   correct?
 4          A.   Yes.  They have to be run through the
 5   model.
 6          Q.   All right.  Let's talk about, I suppose,
 7   one specific thing that we can talk about, and that is
 8   the Sandy Ponds.
 9               Now, you are -- you're asking for recharge
10   credit out of the Sandy Ponds; correct?
11          A.   Yes.
12          Q.   And there's a certain amount of water
13   that's delivered to the Sandy Ponds; correct?
14          A.   Yes.
15          Q.   The only water that the North Snake
16   Groundwater District owns or any other groundwater
17   district owns is 14 shares of water from the North Side
18   Canal Company; correct?
19          A.   That's correct.
20          Q.   Do you agree with me that that's a small
21   amount of water?
22          A.   Well, in relationship to what it's small?
23   It's large in some instances.
24          Q.   How is it large in some instances?
25          A.   On my farm it would be quite large.  This
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 1   is only 14 shares.
 2          Q.   Right.  And I believe --
 3          A.   That is small.  I'll agree it's small.
 4          Q.   All right.  It's about .175 cfs; correct?
 5          A.   Uh-huh.
 6          Q.   You have to answer "yes" or "no."
 7          A.   Yes.
 8          Q.   So that's a small amount of water that the
 9   North Snake Groundwater owns that goes into the Sandy
10   Ponds?
11          A.   Yes.
12          Q.   The rest of the water you do not own, do
13   you?
14          A.   No.
15          Q.   Now, do you have any kind of right to store
16   water in those ponds?  Have you obtained a permit from
17   the Department of Water Resources?
18          A.   We have not obtained a permit.  But I
19   didn't think we needed a permit to store water in the
20   ponds.
21          Q.   Did you ever think to ask any of your
22   lawyers those questions?  It just seems an obvious
23   thing that if you're going to store water, you need a
24   water right to do that.
25          A.   We've had an agreement with the North Side
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 1   Canal Company that we would utilize the water off the
 2   end of that lateral, and utilize it both for the Sandy
 3   Pipeline and to dispose of that water through recharge
 4   so they would not have to worry about it going on down
 5   into the river.
 6               And that's projects that the canal
 7   companies all work on very hard now, is to not
 8   discharge it.  And that's what that Sandy Pond does,
 9   along with providing water down to the Hagerman area
10   and to Rangen.
11          Q.   Okay.  So your theory of why you get a
12   credit from the Sandy Ponds for recharge is that you
13   own the pond; correct?
14          A.   Yes.
15          Q.   But you don't own the water; correct?
16          A.   That's correct.
17          Q.   Okay.  And again, you don't have a storage
18   right to store that water either, do you?
19          A.   No.
20          Q.   And let's see.  You obtained that pond from
21   Mr. Candy in 2013?
22          A.   '3.
23          Q.   2003.  Okay.  So you've been using that
24   water to recharge for -- what? -- 11 years without a
25   water right --
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 1          A.   Yes.
 2          Q.   -- or permit to do so?
 3               Do you know why the Sandy Pond was
 4   originally built?
 5          A.   Well, part of it was a natural depression.
 6   I don't know beyond that.  I never asked Mr. Sandy why
 7   it was originally built, so I don't know.
 8          Q.   You understand the pond was originally
 9   built about 1997?
10          A.   I didn't know exactly the date, no.
11          Q.   Okay.  Would it surprise you to know that
12   the North Side Canal Company built that for
13   water-quality purposes, sediment control, those types
14   of things?
15          A.   I believe I remember that, yes.
16          Q.   Okay.  That's why the pond was built in the
17   first place?
18          A.   I believe I remember that, yes.
19          Q.   So did you just buy the ponds, or did
20   you -- have you done a lot of work on the ponds since
21   you purchased them?
22          A.   I did a fair amount of work on the pond to
23   build up the dike and make the headgate for the pond to
24   deliver water down that -- the -- what's called the
25   Sandy Pipeline.
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 1          Q.   So is it fair to say since you purchased
 2   those ponds you've increased storage capacity?
 3          A.   Probably, yes.
 4          Q.   Now, Justin, if we could pull up I think
 5   2027 and 2028.
 6               Mr. Carlquist, I'm showing you what's been
 7   marked as Exhibit --
 8               Is this 2008, 2027?
 9          MR. MAY:  -27 on the left, -28 on the right.
10          Q.   (BY MR. HAEMMERLE):  I'll represent to you,
11   Mr. Carlquist, that these are in fact the delivery
12   records of water to the Sandy Ponds.  And these
13   delivery records generally show a varying amount of
14   water, 25.3 cfs, 17, and you can see the amounts across
15   the board.
16               Do you see that?
17          A.   Yes.
18          Q.   Now, of that water -- for example, I think
19   that's the 26th of April right there -- you would own
20   .175 of the 25.3 cfs total; correct?
21          A.   In terms of the shares that we own, I
22   guess, yes.
23          Q.   Okay.  Now, once that water enters the
24   Sandy Pond at the North Side weir where North Side
25   measures the water, is the water measured anywhere else
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 1   as to goes down in the pipeline or down the ditches
 2   from the Sandy Pond, those kinds of things?
 3          A.   Only by the amount that Mr. Morris knows he
 4   pumps.  I don't know of any other places that it has a
 5   measuring device.
 6          Q.   Okay.  So if Mr. Morris says that he uses
 7   8 cfs of that, that would be taken off that; correct?
 8          A.   I guess.
 9          Q.   Okay.  And do you know how much water,
10   then, flows from the Sandy Ponds down the pipeline into
11   the Curren Ditch?
12          A.   We haven't kept a record of that.
13          Q.   So you have no idea of where that water
14   goes to ultimately, do you?
15          A.   Other than it goes into the headwaters of
16   the Curren Ditch, and then distributed down there by
17   the watermaster.
18          Q.   All right.  You really don't know how much
19   of that water actually sinks into the ground, do you?
20          A.   Well, we haven't developed a record that
21   shows that.
22          MR. HAEMMERLE:  Let's pull up 2075.
23               I'll offer if they have not -- I think
24   they're already in -- 207- -- they're already in.
25   That's not the one.  Color photograph.
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 1          THE HEARING OFFICER:  I don't show those as
 2   being stipulated to.
 3          MR. RANDY BUDGE:  I don't show those being
 4   admitted.
 5          MR. MAY:  2074?
 6          MR. HAEMMERLE:  Yeah, we agreed to that this
 7   morning.  That was the color photograph.
 8          MR. TJ BUDGE:  No, 2027, the one you were just
 9   asking about.
10          MR. RANDY BUDGE:  2027 and 2028 you were asking
11   about.
12          Q.   (BY MR. HAEMMERLE):  Mr. Carlquist, I'll
13   represent to you that 2074 is a photograph that
14   Mr. Erwin keeps so he could manage water for Water
15   District 36A.
16          A.   Yes.
17          Q.   Do you understand that?
18          A.   Yes.  I've seen that in your office.
19          Q.   You've seen that.  And you understand
20   that's what 2074 is; correct?
21          A.   Yes.
22          MR. HAEMMERLE:  I'd offer 2074.
23          MR. MAY:  It's been admitted.
24          THE HEARING OFFICER:  And I do show, at least in
25   my records, that 2074 is stipulated to.
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 1               Is that correct?  I had that listed
 2   numerically as one that was stipulated to.
 3          MR. HAEMMERLE:  Thank you.
 4          Q.   Mr. Carlquist, you understand the lay of
 5   the land in this photograph, the lower left-hand
 6   portion there's a pond?  Do you see that?
 7          A.   Yes.
 8          Q.   Do you understand that pond to be the
 9   series of Sandy Ponds that we've been talking about?
10          A.   That's correct.
11          Q.   The Rangen facility is over in the middle,
12   lower middle portion of Exhibit 2074.
13               Do you see that?
14          A.   Yes.
15          Q.   You'll admit with me that the Sandy
16   Pipeline does not provide any direct water to Rangen;
17   correct?
18          A.   Well, I guess the water that's provided
19   then makes it so water doesn't -- it stays in Rangen up
20   there because it goes down the Sandy Pipeline.
21          Q.   That's not the question.
22               The actual physical water, the molecules
23   that are delivered out of the Sandy Pond, are not
24   available to the Rangen facility; correct?
25          A.   That's correct.
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 1          Q.   Okay.  Now, you entered into an agreement,
 2   which is IGWA Exhibit 1016; correct?  It's called the
 3   Morris agreement.
 4          A.   Yes.
 5          Q.   And that's part of the mitigation plan as
 6   well; correct?
 7          A.   It is.
 8          Q.   Can you kind of wade through with me just
 9   generally how that agreement works.
10               Are you ready to talk about it?
11          A.   Yes.
12          Q.   Okay.  I think the way this is set up is
13   that you believe Mr. Morris takes 6.05 cfs out of the
14   Martin-Curren Tunnel; correct?
15          A.   He has water rights of that amount, yes.
16          Q.   Okay.  And the idea is that IGWA is going
17   to deliver water down the Sandy Pipeline through the
18   Sandy Ponds to Mr. Morris so Rangen has access to the
19   6.05; correct?
20          A.   Yes.
21          Q.   Okay.  You do understand today that
22   Mr. Morris only has one water right out of the Sandy
23   Pond?
24          A.   I didn't know that.
25          Q.   Okay.  If I tell you that I searched and I
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 1   found one water right, that being 37-08723,
 2   Exhibit 1015, you wouldn't disagree with me, would you?
 3          A.   I couldn't disagree or agree.
 4          Q.   You don't know whether Butch has other
 5   rights or not?
 6          A.   I've seen records that show he has more
 7   rights than that, so...
 8          Q.   All right.  If that's the only wastewater
 9   right indicated, you're not aware of any other
10   wastewater rights available to Mr. Morris, correct,
11   today?
12          MR. RANDY BUDGE:  I'd object.  I think the
13   witness said he doesn't have any knowledge of
14   Mr. Morris' rights.  Mr. Morris --
15          MR. HAEMMERLE:  I'll withdraw the question.
16          THE HEARING OFFICER:  Okay.
17          Q.   (BY MR. HAEMMERLE):  IGWA doesn't have any
18   wastewater rights available at the Sandy Pond either
19   today; correct?
20          A.   Other than we are using the wastewater that
21   is there, and no one's objected to our using it.
22          Q.   Okay.  So under that theory your use has
23   been fine and legal; correct?
24          A.   Yes.
25          Q.   Use of water without objection is a legal
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 1   use, in your mind?
 2          MR. RANDY BUDGE:  Objection.  Again, asking for
 3   a legal conclusion.
 4          THE HEARING OFFICER:  Sustained.
 5          Q.   (BY MR. HAEMMERLE):  If Mr. Morris only has
 6   the right to use 2.4 cfs out of the Sandy Ponds, that
 7   would be the limit of what credit would be available to
 8   Rangen currently; correct?
 9          A.   I don't know that.
10          Q.   It would depend on whether other wastewater
11   was available to Mr. Morris; correct?
12          A.   I assume so, yes.
13          Q.   Now, during our deposition you and I had a
14   lot of discussion about the credit of IGWA being
15   limited to the actual flows of the Martin-Curren
16   Tunnel.
17               Do you remember our discussion?
18          A.   Yes.
19          MR. RANDY BUDGE:  You know, I'm going to object
20   to this line of questioning.  First, it's beyond the
21   scope of direct.  Second of all, the watermaster will
22   be testifying on administration issues, and we also
23   have an expert that understands waters rights that will
24   be testifying on it.  It's certainly not fair or
25   relevant to this proceeding to have a lay witness to
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 1   talk about water right administration issues when he's
 2   already testified he doesn't know anything about the
 3   water right specifically.
 4          MR. HAEMMERLE:  I'm entitled to ask this witness
 5   if he thinks that their credit is limited to the flows
 6   in the Martin-Curren Tunnel.  I think he's able to
 7   testify to that.
 8               He entered into this agreement with
 9   Mr. Morris.  He stated he understands what it says.  I
10   think that Mr. Carlquist has the full ability to
11   testify whether he thinks the limit of the credit is
12   limited by the Martin-Curren Tunnel flows, and he
13   testified to that in his deposition.
14          THE HEARING OFFICER:  Okay.  Overruled, at least
15   for right now.
16               We'll see where the questions go,
17   Mr. Budge.  If they are general inquiries related to
18   the Martin-Curren Tunnel and not specific as to flow
19   quantities or how those rights are to be administered
20   or what credits to be granted, then I'll allow the line
21   of questioning.
22          MR. HAEMMERLE:  Okay.
23          THE HEARING OFFICER:  Mr. Haemmerle.
24          Q.   (BY MR. HAEMMERLE):  If Mr. Morris is only
25   receiving -- or if the flows out of the Martin-Curren
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 1   Tunnel are only 1 cfs, that would be the limit of the
 2   credit you would receive by delivering water to
 3   Mr. Morris through the Sandy Ponds?
 4          MR. RANDY BUDGE:  You know, I'd object, your
 5   Honor.  That is, again, asking a specific hydrological
 6   question.  And we already have in this record the
 7   Department's records of the tunnel that reflect on
 8   their face that they are not accurate, that they are
 9   not complete, that they don't reflect all the water
10   from the tunnel, and that the sum of the numbers are
11   based on a regression analysis from another spring, not
12   based on actual flow records.
13          MR. HAEMMERLE:  He's afraid of the answer.  He
14   doesn't want his witness to say.
15          THE HEARING OFFICER:  No.  Sustained.
16               If you want to ask him generally,
17   Mr. Haemmerle, you're welcome to ask him generally
18   about what he thinks he's entitled to.  I understand
19   it's a hypothetical question, but it really asks him a
20   question about what the flows might be.
21               Sustained.
22          MR. HAEMMERLE:  So I can't ask him the question
23   of whether he believes the credit would be limited to
24   the flows from the Martin-Curren Tunnel?
25          THE HEARING OFFICER:  That's not the question
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 1   you asked.
 2          MR. HAEMMERLE:  That's the question I'm asking
 3   now.
 4          THE HEARING OFFICER:  Okay.  Ask the question.
 5          Q.   (BY MR. HAEMMERLE):  Do you believe your
 6   credit, Mr. Carlquist, would be limited by the flows
 7   out of the Martin-Curren Tunnel?
 8          A.   If those measurements were correct, I
 9   suppose it would.  Mr. Morris has not used the
10   Martin-Curren Tunnel since we built the pipeline.
11          Q.   Do you know how much water Mr. Morris has
12   been using?
13          A.   He's been using approximately that 6 cfs
14   because he has to water those fields down there.  And
15   on average, there's records that will show the crops
16   he's raised and the amount of water it takes to
17   irrigate those crops.
18          Q.   Right.  And the only water right he has to
19   do that is the wastewater right for 2.4 cfs?
20          MR. RANDY BUDGE:  Is that a question or an
21   argument?
22          THE HEARING OFFICER:  Do you have an objection?
23          MR. HAEMMERLE:  Is there an objection?
24          MR. RANDY BUDGE:  Yes.  That doesn't appear to
25   be a question.  It appeared to be an argumentative
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 1   statement.
 2          THE HEARING OFFICER:  I'll strike Counsel's
 3   statement from the record.  Mr. Carlquist has said that
 4   he doesn't know the extent of Mr. Morris' water rights.
 5          Q.   (BY MR. HAEMMERLE):  I believe -- well,
 6   Mr. Carlquist, I'm telling you, assume for the sake of
 7   argument, that Mr. Morris' rights out of the Sandy
 8   Ponds are limited to 2.4 cfs.  I want you to accept
 9   that as being true.
10          A.   I don't think I will accept it as being
11   true.
12          Q.   Okay.  Whether or not --
13          A.   He's had more rights than that out of the
14   Sandy Pipeline.
15          Q.   You're sure of that?
16          A.   Yes.
17          Q.   And you're sure he's had a right to
18   irrigate using 6 cfs of water?
19          A.   He's been using the wastewater coming out
20   of there to irrigate with.
21          Q.   Right.  And your theory is because it's
22   been available and no one's objected to it it's been
23   fine?  I think that's your testimony.
24          A.   Yes.
25          Q.   Now, I want to go back, bounce back to
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 1   recharge for a moment again.
 2               You say that you have been -- in past
 3   you've leased water to put it down the North Side Canal
 4   for recharge purposes; correct?
 5          A.   Yes, we have done that.
 6          Q.   Okay.  So I think during our deposition I
 7   asked you if you're still doing it.
 8               And what was your answer?
 9          A.   We're not now doing that.
10          Q.   Okay.  And you haven't done that since
11   when?
12          A.   I don't remember the exact year.  It would
13   be around 2005, 2006, I think, something like that.
14          Q.   Okay.  So since 2006 you have not leased
15   any water to run down the North Side Canal for the
16   purposes of recharge; correct?
17          A.   We have not leased water to do that.
18          Q.   The only water right you're aware of that
19   is used for that purpose, I believe, is a water right
20   owned by the Idaho State Water Board?
21          A.   That's what has been used in the past few
22   years is their recharge right, of which we put into
23   evidence we contributed to help cover the costs of
24   wheeling that water.
25          Q.   I believe that letter that you're referring
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 1   to mentioned a total amount of $47,000?
 2          A.   Yes.
 3          Q.   Do you know how that $47,000 breaks out,
 4   how it was used or how it was allocated?
 5          A.   I don't.  We've asked the Director to see
 6   if we could get a credit for that funding that we
 7   provided.
 8          Q.   For what purposes?
 9          A.   For this mitigation.
10          Q.   What I'm trying to understand is the letter
11   said you gave $47,000 to what?
12          A.   To the Water Resource Board.
13          Q.   For what purposes?
14          A.   To help provide the recharge.
15          Q.   For that one single right, or for many
16   rights, many projects?  Do you know?
17          A.   For the recharge that the Water Resource
18   Board was doing.
19          Q.   Okay.  So your testimony is the $47,000 you
20   mentioned in the letter was for that one, single right
21   in the North Side Canal?
22          A.   Which right?
23          Q.   My question's really simple.  What projects
24   did the $47,000 that you donated go to?
25          A.   For general recharge in the Eastern Snake
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 1   Plain Aquifer.
 2          Q.   Okay.  You don't know what projects that
 3   went to; correct?
 4          A.   Well, I know at the time they were wheeling
 5   water down both AFRD 2 and North Side Canal.  And that
 6   water -- that funding went to help pay for those costs.
 7          Q.   Let's go to the water right you filed.  I
 8   believe it's Exhibit 1018.
 9               If we could pull that up.  Let's have the
10   date up there somewhere.
11               Mr. Carlquist, I'll represent to you that
12   Exhibit 1018 is the Application for Permit that the
13   groundwater districts filed for Rangen's use of water
14   on the talus slope.
15               Do you understand that?
16          A.   No.  We filed it for our use, not for
17   Rangen's use.  Now, if we are required to mitigate.  At
18   the time we filed we didn't know what mitigation
19   obligations we would have.
20          Q.   You filed this not this year; correct?
21          A.   A year ago.
22          Q.   Right.  So this was not filed in response
23   to any cease-and-desist order, like you previously
24   testified; correct?
25          A.   I didn't remember that I testified as such.
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 1          Q.   Okay.
 2          A.   We said we would use it for you to be able
 3   to not have the cease-and-desist order be in effect.
 4          Q.   Do you understand that cease-and-desist
 5   order -- do you know what that cease-and-desist order
 6   says today?
 7          A.   Today?
 8          Q.   Yeah.
 9          A.   Why I've read it, yes.
10          Q.   What do you think it says?
11          A.   It says that Rangen cannot continue to use
12   that water that comes from the talus slopes below the
13   Curren Tunnel.
14          Q.   Okay.  Even though we have been using that
15   water without objection for the last 50 years?
16          A.   It's kind of like our wastewater rights
17   we've been using.  We didn't have a right to it.
18          Q.   But you used it anyway.  And you testified
19   that you think that's just fine.
20          A.   Well, we filed on it now, and we're
21   objecting to your using it, I guess.
22          Q.   Okay.  So when we used it for 50 years,
23   you're putting us to a different standard?
24          A.   No.  Same standard.
25          Q.   Okay.  Let's go to the purposes of use
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 1   under the permit.
 2               Now, Mr. Carlquist, I think I showed you
 3   this permit during your deposition on March 4th, and I
 4   think you said you hadn't seen it previously, previous
 5   to March 4th; is that a fair statement?
 6          A.   I think that's probably correct.  I knew it
 7   had been filed.  I'm not sure I had seen the actual
 8   document.
 9          Q.   Okay.  Now, the purpose of use are two:
10   First is "Mitigation for irrigation."
11               Do you see that?
12          A.   Yes.
13          Q.   Do you know what -- have you ever seen a
14   permit approved with that purpose of use called
15   "Mitigation for irrigation"?
16          A.   I haven't.
17          Q.   You also put under there as a purpose of
18   use "Fish propagation."
19               Do you see that?
20          A.   Yes.
21          Q.   Now, how did you intend to actually put the
22   water that you have under this permit to a beneficial
23   use?
24          A.   Well, when we filed for it, we did not know
25   if we would have any mitigation obligations to Rangen.
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 1   But we thought that possibility, if it came up, we
 2   would use it for that.  Beyond that, we would have to
 3   see if we could use it for other fish propagation.
 4          Q.   Okay.  My question is, you understand how
 5   water rights work.  You file for a permit for a
 6   particular amount of water, and then you got to
 7   actually use it.
 8               Do you understand that?
 9          A.   Yes.  But until it's granted, you can't do
10   anything to use it.
11          Q.   Right.  That's correct.  Do you have any
12   notion how you or any of the other groundwater
13   districts are going to perfect this water right, how
14   you in fact are going to perform fish propagation on
15   Rangen's property?
16          A.   Well, the main thing we're going to do is
17   ask the Department to allow us to use this for
18   mitigation.
19          Q.   Okay.  I see the purpose of use that you
20   applied for as simply fish propagation.
21               Do you see that?
22          A.   Yes.
23          Q.   I didn't write it in.  Your lawyers did.
24          A.   Yes.
25          Q.   Do you have any idea how you're going to
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 1   perfect that purpose of use?
 2          A.   Not totally, no.  We didn't know at the
 3   time the permit was filed what our obligations would
 4   be, if we even needed it for that mitigation.  So...
 5          Q.   Okay.  So my question is, you have no idea
 6   how you're going to perfect this water right by raising
 7   fish on Rangen's property, do you?
 8          A.   Or below Rangen's property.  I don't know.
 9          Q.   I think the place of use that you
10   identified in this water right is Rangen's property.
11          A.   That could be.  I'm not sure.  I didn't
12   look at it that closely.
13          Q.   Do you have any idea whether the so-called
14   mitigation for irrigation is going to injure any
15   downstream people in Billingsley Creek or the Curren
16   Ditch?
17          A.   It would be a nonconsumptive right that we
18   would ask for.
19          Q.   I think you're asking for mitigation for
20   irrigation.
21               How is that nonconsumptive?
22          A.   That might have been a little bit of a
23   misnomer when it was typed.  I don't know.
24          MR. RANDY BUDGE:  Counsel, characterize your
25   question correctly.
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 1          MR. HAEMMERLE:  I'll move on.
 2          MR. RANDY BUDGE:  Just to clarify the record --
 3          MR. HAEMMERLE:  I'll move on.
 4          MR. RANDY BUDGE:  -- you misrepresented in your
 5   question to the witness that it was an irrigation.  It
 6   actually says, as you'll see there, "For:  Mitigation
 7   for irrigation."
 8          MR. HAEMMERLE:  I will move on.
 9          THE HEARING OFFICER:  Okay.
10          Q.   (BY MR. HAEMMERLE):  Now, I won't ask you
11   to know this, Mr. Carlquist, but I'll tell you that I
12   think the Department rules specify that if you don't
13   own the property where you have applied for the use,
14   you have to show some action you've taken to obtain
15   consent to go on the property, permission, or,
16   according to your own application, eminent domain.
17               Do you know what that means?
18          A.   To a certain extent.
19          Q.   Eminent domain means you're going to come
20   in and take the property.
21               Do you understand that?
22          A.   Or use of it.
23          Q.   And none of the districts have started that
24   process of going in and obtaining rights to Rangen's
25   property; correct?
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 1          A.   Not yet, no.
 2          Q.   And you understand that Rangen has filed a
 3   competing application for the same water off the talus
 4   slope that we've been using for 50 years without
 5   objection?  Do you understand?
 6          A.   Yes.
 7          Q.   So I think you have characterized it in the
 8   mitigation plan your idea is to assign the water right
 9   permit to us.
10               Why would you assign the water right permit
11   to us?
12          A.   At this point in time to provide any
13   mitigation needed by the Department.
14          Q.   Is it your intent to go in and perfect the
15   water right, and after you've perfected it assign it to
16   Rangen?
17          A.   I guess that's one possibility.
18          Q.   What's the other possibility, in your mind?
19          A.   I don't know exactly.  That would be about
20   the only thing, I guess.  I'm not -- from a legal
21   standpoint, I couldn't tell you.
22          Q.   All right.  Fair enough.  Understanding
23   that Rangen has a competing application for that water,
24   you don't expect Rangen to go and perfect your water
25   right application, do you?
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 1          A.   No.  But again, it's first in time.  And
 2   this was filed a year ahead of Rangen's permit
 3   application.
 4          Q.   But you have no idea how you're going to
 5   perfect it, do you?
 6          A.   Not totally.
 7          Q.   Not totally.  What's part of your idea?
 8          A.   Well, we would ask that it be used at this
 9   point in time for mitigation for the order that's been
10   issued.
11          Q.   By the way, can we look at the signature on
12   this particular application.
13               The signature on the application is, I
14   believe, Thomas J. Budge, TJ Budge; correct?
15          A.   That's correct.
16          Q.   And at the deposition I asked you if you
17   had given Mr. Budge any power of attorney to sign off
18   on this application; correct?
19          A.   Well, I don't remember exact power of
20   attorney, but they do represent us as attorneys for the
21   groundwater -- IGWA.
22          Q.   But you didn't give Mr. Budge's firm the
23   power of attorney to sign this application on your
24   behalf; correct?
25          MR. RANDY BUDGE:  Will you clarify that you're
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 1   referring to a written document as opposed to if he may
 2   understand power of attorney, he'd given us a power to
 3   act on his behalf.  You mean a signed, written power of
 4   attorney?
 5          MR. HAEMMERLE:  Well --
 6          MR. RANDY BUDGE:  We'll stipulate that there was
 7   not a signed power of attorney with the Department with
 8   respect to this application.  But there are many powers
 9   of attorney signed by IGWA and the districts in our
10   favor unfiled with the Department on other matters.  If
11   you want us to stipulate that it was not filed in this
12   case, we'll do it.
13          MR. HAEMMERLE:  Thank you.  I'll accept that
14   stipulation, that there's been no power of attorney
15   signed on this particular application.
16          THE WITNESS:  I will say that we knew that
17   Mr. Budge signed this on our behalf.
18          Q.   (BY MR. HAEMMERLE):  I think you testified
19   that you weren't aware of this application until
20   March 4th, 2014, one year after it was filed.
21          A.   Well, we knew that they were filing this
22   and that they did it on our behalf.  When we had the
23   previous hearing, that's when this information came up.
24   And we talked about it, and we knew they were going to
25   file this for us.
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 1          Q.   Do you have any resolutions out there,
 2   standing resolutions, bylaws of your organization
 3   giving your attorneys power to sign documents on your
 4   behalf, outside of a written power of attorney?
 5          MR. RANDY BUDGE:  Objection.  Relevance, beyond
 6   the scope of direct.
 7          THE HEARING OFFICER:  Sustained.
 8          Q.   (BY MR. HAEMMERLE):  Now, Mr. Carlquist,
 9   talking about proposals 6 through 9 of the mitigation
10   plan, let's talk about those for a minute.
11               When we last met on March 4th, I think you
12   testified that you didn't have -- you weren't aware of
13   any specifics for these things; correct?
14          A.   Of -- not specifics, no.
15          Q.   Okay.  You hadn't hired any engineers, you
16   hadn't contacted any surveyors to obtain right-of-ways,
17   you haven't sought to purchase pipes or those kind of
18   things; correct?
19          A.   No.  We just had some preliminary geologic
20   information that came out of the first hearing that was
21   procured by us through these experts that we hired
22   about the geology of the situation for part of those
23   things.  But beyond what was given at that time, we
24   have not had time to do anything further.
25          Q.   Okay.  You did testify on direct that you
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 1   had contacted some of the people above about perhaps
 2   the so-called over-the-rim project?
 3          A.   Yes.
 4          Q.   Do you have any people signed up under
 5   contracts for that?
 6          A.   No.
 7          Q.   Have you started the transfer process that
 8   it would take to put those water rights on a different
 9   place of use?
10          A.   No.
11          Q.   Have you tried to figure out how you're
12   going to get season-round use to Rangen under any of
13   these proposals, any of them, 1 through 9?
14          A.   Not this one.  But we know it has been done
15   in the past.  And we have had that approved in a
16   previous mitigation.
17          Q.   You had what, a specific design approved or
18   a concept?
19          A.   We had a design approved and the concept
20   and some of the transfers that the Department approved
21   that we could set up such a thing and pump year-round
22   over the rim.
23          Q.   Okay.  You didn't actually go forward with
24   that project, did you?
25          A.   We did.
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 1          Q.   You did?
 2          A.   We spent a lot of money.  We did all of the
 3   improvements on top of the rim.  We just didn't get the
 4   pipeline built over the rim yet to deliver it.  But we
 5   put most of the infrastructure in place on top of the
 6   rim.
 7          Q.   And are you delivering water to this
 8   project?
 9          A.   No.
10          Q.   Why not?
11          A.   Because we don't have to.
12          Q.   So you didn't ultimately follow through
13   with that project?
14          A.   It was not completed, but it could have
15   been completed.
16          Q.   But this one you don't have any people
17   signed up for contracts; correct?
18          A.   No.
19          Q.   So you don't know who's going to be on it,
20   how much water you're going to be able to obtain, those
21   kinds of things; correct?
22          A.   We've looked at the water rights on top of
23   the rim.  And we know that it's something we can make
24   work, but we don't have any detail worked out yet.
25          Q.   Okay.  To be sure, you have no specific
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 1   engineering understanding how those water rights would
 2   be connected by pipes?
 3          A.   No.
 4          Q.   You have no idea of what it will take to
 5   obtain the easements to do that?
 6          A.   We haven't done any of the easement work
 7   yet, no.
 8          Q.   You have no idea what approvals you might
 9   need from, say, the County or State to do that?
10          MR. RANDY BUDGE:  Your Honor, I'd object.  The
11   witness has said they've done nothing up there yet.
12               So you don't need to continue to ask
13   repetitive details when he's already answered that he
14   has not done any of the work to design or to engineer
15   it.  I'll object on the basis of asked and answered
16   multiple times.
17          THE HEARING OFFICER:  Overruled.  I'll allow
18   some exploration in this area.  It is
19   cross-examination.
20          Q.   (BY MR. HAEMMERLE):  You haven't done
21   anything to ascertain the quality, water quality of
22   these water rights?
23          A.   We have not had the water tested up there
24   yet, no.
25          Q.   You haven't done anything to ascertain
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 1   whether the temperature of these water rights would
 2   work for a fish propagator?
 3          A.   Not on these wells, no.
 4          Q.   You haven't done any analysis of how
 5   relocating those rights might injure other potential
 6   users?
 7          A.   No.
 8          Q.   You don't understand the complete
 9   reliability of those sources right now because you
10   don't know what they are; right?
11          A.   Well, we know there are wells that are
12   being used up on top of the rim.
13          Q.   Okay.  So I think you fairly described
14   options 6 through 9 as theoretical concepts at your
15   deposition, and today nothing has changed.
16               Is it fair to leave it at that?
17          A.   Well, they're more than theoretical.  We
18   know there are things that we can make work.
19          Q.   You just haven't done any of it?
20          A.   We have not yet gone forward and started
21   engineering or contracting to put them in place.
22          Q.   I kind of want to understand why you
23   haven't started that process.
24               You do know that Rangen made a call in
25   2003; right?
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 1          A.   Yes.
 2          Q.   They went through three different decisions
 3   of directors; correct?
 4          A.   Well, I guess.  I'm not sure which three
 5   you're talking about.
 6          Q.   And you know since 2003 Rangen has been
 7   actively seeking a hearing on its water call before the
 8   Department of Water Resources; correct?
 9          A.   No, I did not know they had been actively
10   seeking that all that time.
11          Q.   That comes as news to you?
12          A.   Well, I didn't know they had been since
13   2003, because back then it was ruled a futile call,
14   their particular order.
15          Q.   Fair enough.  So what you do is you wait
16   for an actual call to come; right?  You don't do any
17   active planning for these calls, other than some of the
18   conversions and recharge efforts you do?
19          A.   We are actively working to stabilize and
20   improve aquifer levels.  And most of these things we've
21   been doing show that.  And now what we've been doing,
22   we're asking for what credit can come forward for this
23   particular order.
24          Q.   So you just wait -- you wait for a surface
25   water to make -- a surface water user to make a
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 1   successful call, hope for the best that it's a futile
 2   call, that's your best defense there; correct?
 3          A.   I suppose, yes.
 4          Q.   Okay.  And if you're not successful, then
 5   you'll just react to it once the Department issues an
 6   order of curtailment?
 7          A.   Well, it wouldn't make sense to drill a
 8   horizontal well or build an over-the-rim pumping
 9   station until we knew what we had to do.
10          Q.   Okay.  Do you understand the Director's
11   order says that shall provide 3.4 cfs of water this
12   year; right?
13          A.   Yes.
14          Q.   Okay.  But you want more than a year
15   perhaps to get all this stuff done?
16          A.   It's very difficult to provide water to a
17   direct spring.
18          Q.   So as you sit here today, you can't testify
19   with a degree of certainty that you're going to provide
20   3.4 cfs of water in year one; correct?
21          A.   I can't.
22          Q.   And just so we can lock it up, maybe, for
23   the Sandy Ponds you cannot mitigate for Rangen's
24   year-round use?  You admit to that; correct?
25          A.   Well, we can't provide water year-round.
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 1   But a fish hatchery needs stability.  And if in the
 2   time we're providing mitigation their water decreased
 3   dramatically, it's really hard to raise fish for less
 4   than half of the year when it would come back up
 5   outside the irrigation season.  So it does help them
 6   year-round.
 7          Q.   But since Mr. Morris only has irrigation
 8   rights, mitigating for Mr. Morris' use would not
 9   satisfy Rangen for its year-round use; correct?
10          A.   Not with direct water, no.
11          MR. HAEMMERLE:  I think that's all the questions
12   I have.
13          MR. RANDY BUDGE:  A few on redirect, if I may.
14          THE HEARING OFFICER:  Yes, Mr. Budge.
15   
16                    REDIRECT EXAMINATION
17   BY MR. RANDY BUDGE:
18          Q.   Mr. Carlquist, Counsel asked you about
19   things that wouldn't provide water immediately with
20   certainty to Rangen.
21               Was it the District's intention to assign
22   the water right permit in Billingsley Creek to provide
23   water immediately to Rangen?
24          A.   Yes.
25          Q.   And that would provide water with certainty
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 1   to Rangen?
 2          A.   Yes.
 3          Q.   And was it the plan's intent in continuing
 4   to agree to deliver irrigation water to Butch Morris to
 5   enable water from the Curren Tunnel that otherwise
 6   would be diverted to Morris to be delivered immediately
 7   to Rangen?
 8          A.   Yes.
 9          Q.   And with certainty to Rangen?
10          A.   Yes.
11          Q.   And do the water that accrues to the Curren
12   Tunnel as a result of the conversions, the recharge,
13   the CREP programs you described, are those intended to
14   provide benefits to Rangen immediately?
15          A.   Yes.
16          Q.   And with certainty?
17          A.   Yes.
18          Q.   And would it be accurate to say that one
19   thing that we know for certain is that Rangen, based on
20   its filings in this case, does not want anything that
21   provides them water --
22          MR. HAEMMERLE:  Objection.
23          Q.   (BY MR. RANDY BUDGE):  -- immediately or
24   certainty from these mitigation proposals that the
25   districts have proposed?
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 1          MR. HAEMMERLE:  Objection.  It calls for
 2   ascertainment of agreements or no agreements.  It's
 3   just wrong.  And I'm going to have a continuing
 4   objection to it.
 5          THE HEARING OFFICER:  I'll sustain the
 6   objection.
 7          Q.   (BY MR. RANDY BUDGE):  I'd like you to turn
 8   back to Exhibit 1014.  Counsel seemed to suggest that
 9   there is something similar and consistent with Rangen
10   illegally diverting water for which it has no right
11   from the talus slope for 50 years, that that's the same
12   as what use the districts have been made through the
13   Sandy Pipeline for the last ten or so years.  Now, I
14   want to go back to Exhibit 1014.
15               And I think you testified that's the
16   agreement that your districts have been acting under
17   since 2004 with respect to the use of the Sandy Pond
18   and the Sandy Pipeline to deliver water --
19          A.   Yes.
20          Q.   -- correct?  And that agreement -- I asked
21   you this earlier -- specifically says on page 5 that
22   your District was to use the best efforts to convey the
23   spills from North Side Canal to the Sandy Pipeline
24   project into the pipeline; correct?
25          A.   That's correct.
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 1          Q.   And I think you testified that you've been
 2   performing that agreement to date?
 3          A.   Yes.
 4          Q.   I'd like you to turn to the signature page
 5   of that agreement, beginning on page 7.
 6               And that appears to reflect that the
 7   governor, Dirk Kempthorne, for the State of Idaho
 8   signed that agreement; correct?
 9          A.   Yes.
10          Q.   And if you'll turn to the second page,
11   you'll see it was also signed by the speaker of the
12   house of representatives, Mr. Bruce Newcomb; correct?
13          A.   Yes.
14          Q.   It was also signed by the president
15   pro tem, Robert Geddes, for the senate?
16          A.   Yes.
17          Q.   Based upon those approvals by the State,
18   did you have any reason to believe that you needed
19   anything further to do what you agreed to do in that
20   agreement?
21          A.   No, we did not.
22          Q.   Now, if you'll look at the other signatures
23   there, the other -- all of the other major trout
24   farmers in the Thousand Springs area seemed to have
25   signed off.  Mr. Steenson for Clear Lakes and Rim View.
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 1   You'll see Rangen signed off on the agreement.
 2               Did you have any reason to believe until
 3   this proceeding that those parties were going to object
 4   to you doing what you were agreeing to do without a
 5   wastewater permit?
 6          A.   No, we didn't.
 7          Q.   With respect to the operation of the Sandy
 8   Pond, did your District agree with North Side Canal
 9   Company to assume all responsibility for that
10   wastewater once it was discharged into the pond?
11          A.   Yes, I think we did.
12          Q.   One final question.  Counsel had asked some
13   questions about conversions and whether farmers would
14   go back and forth.
15               Is there any reason or incentive for a
16   groundwater pumper to go back to operation of their
17   wells as long as there is surface water available to
18   supply the converted acres?
19          MR. HAEMMERLE:  Objection.  Calls for
20   speculation.
21          THE HEARING OFFICER:  Overruled.
22          THE WITNESS:  Generally speaking, most of them
23   are very happy to use the surface water that we can,
24   most of the time, supply to them, have been very
25   successful in supplying to these conversions.  They
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 1   recognize it's a benefit to the aquifer.  And we pump
 2   from it, and so we need that aquifer to be healthy too.
 3          Q.   Okay.  I think your answer was from the
 4   perspective of North Side Canal Company.
 5               From the perspective of an individual
 6   pumper like yourself, if you have signed up for
 7   conversion and are using surface water and that surface
 8   water is available, is there an incentive for you to go
 9   back and start pumping your well?
10          A.   No.
11          Q.   What is the disincentive for pumping your
12   well?  Is it the costs of pumping it?
13          A.   Well, sometimes the cost is -- some of
14   these, it's actually been more expensive to do the
15   surface water.  And -- but since they have signed up
16   and been doing that, they've still done it.  It's been
17   breakeven or sometimes -- for example, some years, you
18   know, depending on how much water is available, leasing
19   that water costs much more in some years than other
20   years.
21               And so some of these folks who have entered
22   into this agreement have actually ended up maybe
23   costing them slightly more or at best a breakeven for
24   doing it.  But generally, it's -- there's some economic
25   incentive for doing it.
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 1          Q.   Based on your knowledge, if a pumper is
 2   being supplied with surface water and that water is
 3   available, do they ever convert back to their -- run
 4   their pumps during that irrigation season?
 5          A.   We've only had one small converter say he
 6   didn't want to continue.  All the rest of them have
 7   continued doing it.
 8          MR. RANDY BUDGE:  That's all I have.  No further
 9   questions.
10          THE HEARING OFFICER:  Recross, Mr. Haemmerle?
11   
12                     RECROSS-EXAMINATION
13   BY MR. HAEMMERLE:
14          Q.   Mr. Carlquist, Exhibit 1014, the so-called
15   agreement that you've been testifying about, you
16   understand that was a one-year agreement; correct?
17          A.   Well, it had some long-term commitments in
18   it that we made for that one year, but it does say it's
19   for one year in the agreement.
20          Q.   Right.
21          A.   But we made those commitments that have
22   been referred to for long term.
23          Q.   I need to understand what you just told
24   Mr. Budge.
25               You're saying you're only aware of one
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 1   person that went back to groundwater pumping on a
 2   conversion?
 3          A.   Yes.
 4          Q.   Even though you tell these people that they
 5   should be ready to go back to pumping water?
 6          A.   Well, I don't tell them that.
 7          Q.   I thought that's what you said previously.
 8          A.   No, I said they need to have that option in
 9   case -- in the instance where we could not rent water
10   for them.  They need to maintain their physical
11   facilities in place so that if we cannot deliver water
12   to them then they can pump their wells.
13          Q.   And I thought I asked you on
14   cross-examination if you kept active records of who
15   went back pumping on these conversions, and I thought
16   you said you didn't know.
17          A.   We know how many -- we send out an
18   agreement to them each year and ask them how much water
19   they want.  And only one of them has come back and said
20   "No, I don't want water because I'm not going to do it
21   anymore."
22          Q.   Okay.  That's two different things.
23               So of those people you don't know who might
24   have turned their pumps on or not at any given time?
25          A.   We do not keep a record -- you mean turn
0200
 1   their pumps on while they're pumping surface water?
 2          Q.   Yeah.  In case it wasn't available at any
 3   given time.
 4          A.   We don't keep a record of that.
 5          Q.   And you don't know who might have turned
 6   their pumps on or off; correct?
 7          A.   No.  Not as a groundwater district.
 8          MR. HAEMMERLE:  No further questions.
 9          THE HEARING OFFICER:  Okay.  All right.  Thank
10   you.
11               Oh, I have a couple of questions,
12   Mr. Carlquist.  Let me back up here.
13   
14                         EXAMINATION
15   BY THE HEARING OFFICER:
16          Q.   Mr. Carlquist, in your testimony you stated
17   that you or IGWA had requested that the Department
18   recognize credits for water that has been delivered out
19   of the Sandy Pond for recharge; is that correct?
20          A.   That's new this year.  This is the first
21   time we felt like -- we haven't had a need for credit
22   down there previously.  And so I think that's one that
23   we've asked for you to do.
24          Q.   And does anyone have any records of the
25   quantity of water that's been diverted for groundwater
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 1   recharge or delivered for groundwater recharge?
 2          A.   Not that we have developed, we don't.  We
 3   have records that were put on of the Department knowing
 4   how much water has come down and been pretty well
 5   delivered into the Sandy Pond complex.
 6               And then we would just have to extrapolate
 7   how much of that water went to agriculture down there,
 8   based on water use of the crops, I assume.
 9          Q.   Okay.
10          A.   It's something that we could have developed
11   earlier that we did not -- you know, with the previous
12   futile call we were not trying to keep records and gain
13   credit for that.
14          Q.   Okay.  And the other question is, do you
15   know whether the land owned by Butch Morris is located
16   within the North Side Canal Company place of use?
17          A.   I do not.
18          THE HEARING OFFICER:  Okay.  All right.  Thank
19   you.
20               Any further questions based on what I have
21   asked?
22          MR. RANDY BUDGE:  Just a clarification.
23          THE HEARING OFFICER:  Okay.
24          MR. RANDY BUDGE:  Mr. Director, I think we have
25   in evidence by stipulation the deposition of Alan
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 1   Hansten, the manager, and we've already had questions
 2   on Exhibits 2028 and 2029.  That would answer your
 3   question, are there records of water being delivered to
 4   the Sandy Pond.  Those are records that are in evidence
 5   in this case.
 6          THE HEARING OFFICER:  Okay.  And with respect to
 7   that question, are Exhibits 2027 and 2028 in the
 8   record?
 9          MR. HAEMMERLE:  Director, I'll take exception to
10   Randy's characterization of those exhibits.  They
11   simply show how much water is going into the pond.
12          MR. RANDY BUDGE:  That's what I meant.
13          MR. HAEMMERLE:  There's no measurements below.
14   You can't figure it out.
15          THE HEARING OFFICER:  Yeah.  And I understand
16   from the questioning that's the case, that there are
17   measurements of water flowing into the pond, and there
18   are measurements of water delivered to Butch Morris,
19   and there are not any other measurements.
20               And I just wanted to explore with
21   Mr. Carlquist whether there were any direct
22   measurements of water delivered for recharge, and he
23   confirmed to me that there are no records of that
24   direct diversion for recharge.  That's my
25   understanding.
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 1               Okay.  Now, do we have Exhibits 2027 and
 2   2028 in the record, Garrick?
 3          MR. BAXTER:  I'm showing that those have not
 4   been admitted.
 5          THE HEARING OFFICER:  And so my notes show that
 6   2027 and 2028 were not exhibits both parties stipulated
 7   to admission.
 8               So, Mr. Haemmerle, I don't know whether you
 9   wish to offer them or not.  I'm doing some
10   housecleaning right now.
11          MR. HAEMMERLE:  Yes.  I would offer 2027 and
12   2028.
13          THE HEARING OFFICER:  Mr. Budge?
14          MR. RANDY BUDGE:  Yeah, I think we'd actually
15   already put those in evidence as a part of our
16   preliminary stipulation that the testimony and exhibits
17   of Alan Hansten would all be admitted, and these would
18   be part of that.  So yes.
19          THE HEARING OFFICER:  Okay.
20          MR. RANDY BUDGE:  I think there are others.  But
21   2027 and 2028 were part of those exhibits from his
22   testimony.
23          MR. HAEMMERLE:  Another one of note is an
24   agreement dated 1997.  It's 2024.  It is -- it was
25   attached to Mr. Hansten's depo.  And that was the
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 1   agreement between the North Side Canal Company and
 2   Mr. Candy.
 3          MR. RANDY BUDGE:  Correct.
 4          MR. HAEMMERLE:  I would offer that as well.
 5          THE HEARING OFFICER:  So are we amending the
 6   list of exhibits to which the parties have stipulated
 7   to the admission of?
 8          MR. HAEMMERLE:  There may be overlap, Director,
 9   between our numbers and their numbers.
10          THE HEARING OFFICER:  But we are referring to
11   the 2000 series here.
12          MR. HAEMMERLE:  That's correct.
13          THE HEARING OFFICER:  We're referring to 2024,
14   2027, and 2028.
15               Do the parties want to stipulate to the
16   admission of those three documents?
17          MR. RANDY BUDGE:  Yes.
18          THE HEARING OFFICER:  Okay.  All right.
19               (Exhibits 2024, 2027, and 2028 received.)
20          MR. RANDY BUDGE:  And we actually have
21   stipulated to all of the exhibits attached to
22   Mr. Hansten's deposition.
23          MR. HAEMMERLE:  Yeah.
24          MR. RANDY BUDGE:  So there may be some others.
25   We'll sort them out between Fritz and I and give you
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 1   the other numbers by stipulation.
 2          THE HEARING OFFICER:  And I'm assuming that the
 3   stipulation regarding the exhibits attached to Alan
 4   Hansten's deposition, the stipulation is a part of the
 5   stipulation to use his deposition for purposes of this
 6   hearing.  That's my confusion, because I didn't know
 7   that there were exhibits that were marked that were a
 8   part of the deposition.
 9          MR. HAEMMERLE:  The difficulty, Director, is
10   that for all the depositions a common exhibits booklet
11   was created.  So it's kind of hard to -- so when you
12   have a deposition exhibit, the exhibits aren't actually
13   in that deposition.  They're in a binder.
14          THE HEARING OFFICER:  Okay.
15          MR. HAEMMERLE:  And so we have to
16   cross-reference those a bit.  So it's a little bit of
17   an accounting dilemma.
18          MR. RANDY BUDGE:  We'll figure that out.
19          THE HEARING OFFICER:  I'll rely on the parties
20   to guide me through.
21               Okay.  Thank you.
22               Thank you, Mr. Carlquist.
23          MR. RANDY BUDGE:  We call --
24          MR. TJ BUDGE:  Short break.
25          THE HEARING OFFICER:  Are we finished with
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 1   Mr. Carlquist?  Did you wish to ask him some questions?
 2          MR. HAEMMERLE:  Yeah, I'm done with
 3   Mr. Carlquist.
 4               Thank you, Mr. Carlquist.
 5          THE HEARING OFFICER:  Okay.  Thank you,
 6   Mr. Carlquist.
 7               Let's take an afternoon break.  Come back
 8   at 25 to the hour.
 9          MR. HAEMMERLE:  When we come back, do you intend
10   on us maybe summarizing some of the highlights of
11   Mr. Hansten's depo, or just admission of it?
12          THE HEARING OFFICER:  What's the next witness,
13   Mr. Budge?
14          MR. TJ BUDGE:  We need to make sure we get
15   Ms. Yenter on today.
16          MR. RANDY BUDGE:  We're going to do Brian Higgs
17   next, which should be relatively short, and then have
18   Ms. Yenter, who has to be on and off today.  And then
19   if we have more time...
20          MR. HAEMMERLE:  Okay.  Let's keep moving.  Fine.
21          THE HEARING OFFICER:  Okay.  Great.  Thanks.
22               (Recess.)
23          THE HEARING OFFICER:  We are back on the record.
24               And we are ready for another witness,
25   except, Mr. Budge, I need to --
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 1          MR. RANDY BUDGE:  Thank you.  Brian --
 2          THE HEARING OFFICER:  Just a minute.  I need to
 3   extend an apology to Gary and Linda Lemmon for not
 4   including them in the examination of Mr. Carlquist.
 5   And maybe I need to move them over in the centerline of
 6   sight because they're clear over here to my left.
 7          MS. LEMMON:  We'll do this (indicating).
 8          THE HEARING OFFICER:  Would you, please.  And
 9   I've also asked Garrick to please prod me with a sharp
10   stick if I miss them in the order of examination.  And
11   I have consulted with them.
12               And I just want to state for the record --
13   and if they'll confirm that they don't or do not or did
14   not have any further questions for Mr. Carlquist during
15   examination.
16               Is that correct?
17          MR. LEMMON:  I did not have any further
18   questions.
19          THE HEARING OFFICER:  Okay.  Well, and please,
20   will you wave at me, because, again, you're sitting off
21   on the periphery from me, and I don't want to neglect
22   you.  It's important that you participate and be a part
23   of the proceeding.  So I apologize, for the record.
24               Okay.  Mr. Budge.
25          MR. RANDY BUDGE:  Thank you.  Brian Higgs called
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 1   to be sworn.
 2          THE HEARING OFFICER:  Okay.  Mr. Higgs if you'll
 3   raise your right hand.
 4   
 5                        BRIAN HIGGS,
 6   having been called as a witness by IGWA and duly sworn
 7   to tell the truth relating to said cause, testified as
 8   follows:
 9   
10          THE HEARING OFFICER:  Thank you.  Please be
11   seated.
12               Mr. Budge.
13          MR. RANDY BUDGE:  Thank you.
14   
15                     DIRECT EXAMINATION
16   BY MR. RANDY BUDGE:
17          Q.   Good afternoon.
18          A.   Hi.
19          Q.   Could you state your name and business
20   address for the record.
21          A.   Brian Higgs, 355 West 500 South, Burley,
22   Idaho.
23          Q.   Could you summarize your current
24   educational background.
25          A.   I have a degree in -- a bachelor's degree
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 1   in geology and experience.
 2          Q.   Are you a licensed geologist?
 3          A.   Yes.  I'm a licensed geologist.
 4          Q.   And in good standing in that capacity?
 5          A.   Yes.
 6          Q.   Could you please summarize briefly your
 7   work experience.
 8          A.   Yes.  I worked seven years for the United
 9   States Geological Survey water resources division.  I
10   worked 14 years for various government contractors at
11   the INL.  And we started -- I started a small
12   consulting firm in 1997.  And we've been doing that
13   since then.
14          Q.   And what's the name of your consulting
15   firm?
16          A.   Water Well Consultants, Incorporated.
17          Q.   You're the owner and operator?
18          A.   Yes.
19          Q.   And what's the nature of the business with
20   Water Well Consultants?
21          A.   We are hydrogeologists and consult in that
22   field.
23          Q.   And how many employees do you have?
24          A.   We have four full time and we had three
25   seasonal in the summer.
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 1          Q.   And do they work under your direct
 2   supervision and control?
 3          A.   Yes.
 4          Q.   Are you also the watermaster in Water
 5   District 140?
 6          A.   Yes.
 7          Q.   And as watermaster, what do your duties and
 8   responsibilities include with respect to Basin 35 and
 9   Southwest Irrigation District and Goose Creek
10   Irrigation District?
11          A.   Basin 35, nothing.  Basin 45.
12          Q.   Basin 45.  Excuse me.
13          A.   Yeah.
14          Q.   45.
15          A.   Basin 45, we ensure the deliveries and
16   for -- to make sure they're proper and no legality --
17   with legality.
18          Q.   And you also do consulting work with
19   Southwest Irrigation District and Goose Creek
20   Irrigation District?
21          A.   Yes.
22          Q.   And is that by contract?  Do they hire you
23   to do work?
24          A.   They hire me to do work, yes.
25          Q.   And how long have you done consulting work
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 1   with those two districts?
 2          A.   200- -- we started in 2001.
 3          Q.   And what's the nature of the work that you
 4   do for those two districts?
 5          A.   We manage all their mitigation and their
 6   recharge.
 7          Q.   Within those two districts, Southwest and
 8   Goose Creek, how is water measured?  Do they use -- the
 9   wells use meters or --
10          A.   We have meters.  Almost -- we've got about
11   70 -- 75 percent meters.
12          Q.   And what water measurement do you do for
13   those districts?
14          A.   As the -- as consulting with Southwest, we
15   just do their -- their mitigation activities and
16   recharge.
17               With 140, we do all the measuring of all
18   the wells, the discharge, and reporting of those.
19          Q.   So when you describe measurement work that
20   you perform, it's all done based on meters?
21          A.   Yes.
22          Q.   And you indicated that you do some contract
23   work on various projects for Southwest and Goose Creek.
24               What are those projects that you work on?
25          A.   They do soft -- they do all the mitigation
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 1   activities that we -- that have been discussed: soft
 2   conversions, direct recharge, CREP acres, voluntary
 3   curtailment.
 4          Q.   Are those each separate programs for those
 5   districts, or do you run them all together for the
 6   districts?
 7          A.   We do them all.
 8          Q.   Okay.  Explain exactly what you do with
 9   respect to operating those project components CREP
10   voluntary dry-ups, recharge, and conversions.
11          A.   Okay.
12          Q.   What are you responsible for on behalf of
13   the districts?
14          A.   Okay.  Southwest has one farm is all in the
15   CREP program.  And so we ensure that he doesn't use the
16   ground and that his wells are not utilized.
17               For soft conversions we --
18          Q.   Let me -- excuse me for interrupting.  Let
19   me just go ahead and talk about each of those
20   separately.
21          A.   Yeah.  Good idea.
22          Q.   Generally you do all of the work and
23   measurements for both districts on those programs you
24   described:  CREPs, voluntary recharge, and conversions?
25          A.   Yes.
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 1          Q.   Let's talk about each one.
 2               The CREP program, when did that begin?
 3          A.   I'm not sure of the date.
 4          Q.   Do you know the approximate year?
 5          A.   2006, 2007, somewhere in there.
 6          Q.   And do you know how many -- you said there
 7   was one farm that was involved?
 8          A.   Yes.
 9          Q.   And how many acres are involved?
10          A.   751.
11          Q.   And is that a fixed number of acres year in
12   and year out, or does it vary?
13          A.   Fixed.
14          Q.   Are all of that particular farmer's acres,
15   the 751 acres, are all of the water sources from the
16   groundwater shut off?
17          A.   Yes.
18          Q.   And is it all being supplied -- excuse me.
19   Has all of the land been returned to dry conditions?
20          A.   It's idled, yes.
21          Q.   As part of the CREP program?
22          A.   Yes.
23          Q.   So with respect to managing those CREP
24   acres, what do you have to do to manage them?
25          A.   We simply keep track that he doesn't turn
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 1   his wells on and that there's no irrigation on them.
 2          Q.   And do you report those CREP acres on an
 3   annual basis to the Department?
 4          A.   Yes.
 5          Q.   And what -- is it the Department that
 6   calculates the credit for those acres that those
 7   districts receive based on the model?
 8          A.   Yes.
 9          Q.   Do you do any model runs of your own?
10          A.   We do.
11          Q.   And what's the purpose of your model runs?
12          A.   Just to ensure that what the Department
13   gets and what we get is equal, close.
14          Q.   Do you have a duplicate of the ESPA model?
15          A.   Yes.
16          Q.   And you run the model to validate the
17   Department's work?
18          A.   Yes.
19          Q.   And if there are some issues, you resolve
20   it with the Department, I assume?
21          A.   We would, if there were any.
22          Q.   Okay.  All right.  You also mentioned that
23   there were some other voluntary dry-ups.
24          A.   Yes.
25          Q.   Can you describe what those consist of.
0215
 1          A.   Yes.  We catalog and keep track of any acre
 2   that has a valid water right that is not being
 3   utilized.  And --
 4          Q.   Referring to a groundwater right?
 5          A.   Groundwater right only, yes.
 6               And so we verify that through the farmers
 7   and land photos.
 8          Q.   What does that program consist of, the
 9   dry-up program?  Are farmers compensated to dry up, or
10   how does that work?
11          A.   No.  No.  It's all -- that's what we call
12   the voluntary curtailment.
13          Q.   So how does a farmer sign up for voluntary
14   curtailment?
15          A.   He just calls me.
16          Q.   So do you keep track of the participants
17   that sign up and they enroll by acres and description?
18          A.   Yes.
19          Q.   And then do you keep records of that?
20          A.   Yes.
21          Q.   And do you report those records to the
22   Department as well?
23          A.   Yes.
24          Q.   And does the Department run the model, as
25   far as you know, to calculate the associated credit?
0216
 1          A.   Yes.
 2          Q.   And is it your responsibility to make sure
 3   that the acres that are enrolled in fact remain dried
 4   up for the year?
 5          A.   Yes.
 6          Q.   Is that situation like some soft
 7   conversions where people might turn back on during the
 8   year, or is that permanent during a particular
 9   irrigation season?
10          A.   When we first started, we told them it was
11   a five-year.  And we're down to about three years now.
12   So everybody that put in an acre had committed to a
13   five-year.
14          Q.   I see.
15          A.   And now we're down to three years.  So
16   without calling and without verification, they're not
17   allowed to break out any ground that has been idled.
18          Q.   So the number of acres in the voluntary
19   dried up program is essentially fixed for the five-year
20   sign-up term?
21          A.   It was.  The five-year sign-up term's over.
22          Q.   Okay.  And do you also use your model runs
23   to validate or verify the results of the Department's
24   runs establishing credits?
25          A.   Yeah.  It's all in the same deal.
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 1          Q.   Okay.  You indicated you were also
 2   responsible for the conversion program.
 3               Can you describe when the conversion
 4   program began in Southwest and Goose Creek districts?
 5          A.   Yes.  The conversion program takes place
 6   only in Southwest.  Goose Creek has no soft
 7   conversions.  And they began in the mid-'90s.  And they
 8   started pumping water south of the BID canal up on
 9   ground that was not included.
10               And the agreement was made that for
11   whatever amount of surface water they get, they'll turn
12   off a groundwater well of equivalent.  And it has
13   spread from there to the Murtaugh area and then back.
14   They also have a pipeline that they run from the river
15   back.  They call it the West Casual Pipeline.
16          Q.   And how many acres are involved with
17   Southwest Irrigation District in the conversion
18   program?
19          A.   Probably 25,000 acres.  And then an
20   additional 10- to 15,000 over in Murtaugh area.
21          Q.   Is the Murtaugh area within the Great Rift
22   trim line established in the Rangen case?
23          A.   Murtaugh is outside the ESPA.
24          Q.   Okay.  So if we're talking about areas --
25   acres of conversion of Southwest Irrigation District
0218
 1   within the ESPA, that would be the 25,000 dollar -- or
 2   25,000-acre number you gave me?
 3          A.   Yes.  It's closer to 30-.  But 20- -- yeah,
 4   somewhere in there.
 5          Q.   Would the exact numbers be reported to the
 6   Department on an annual basis?
 7          A.   The exact volumes.  They go by volume,
 8   rather than acre.  But yes.
 9          Q.   Volume of water delivered to the conversion
10   acres?
11          A.   Right.  And that has to change a little bit
12   depending on the availability.
13          Q.   And what's the source of that surface water
14   that's delivered to those acres?
15          A.   Southwest owns some water rights.  And they
16   lease from the various sources.  They try to get some
17   from the water bank.  They'll get some from private
18   leases with canal companies, municipalities.
19          Q.   And those would be leases of storage water
20   in the Upper Snake reservoir system, to your knowledge?
21          A.   Yes, uh-huh.
22          Q.   And how are the costs of that involved in
23   the leasing and delivery of that surface water handled
24   within the districts?
25          A.   The District pays for all the water up
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 1   front, and then the members are assessed, depending on
 2   use.
 3          Q.   So do you report on an annual basis the
 4   amount of water in acre-feet delivered to the converted
 5   acres?
 6          A.   Yes.
 7          Q.   But you don't report the number of acres?
 8          A.   That's correct.
 9          Q.   Could we pull up, please, Justin,
10   Exhibit 1021.
11               You may have a copy there in front of you,
12   Brian.
13          A.   Okay.
14          Q.   But I think it's only one page, so maybe we
15   can look at the spreadsheet here up on the screen.
16          A.   Okay.  Yeah.
17          Q.   The spreadsheet has several tabs on the
18   bottom.
19               Is this a spreadsheet that is prepared and
20   maintained by you as a part of your work for the
21   District?
22          A.   Yes.
23          Q.   And the tabs on the bottom seem to reflect
24   conversions, recharged, idled acres.
25               Is idled acres the dried up acres?
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 1          A.   Yes.
 2          Q.   Could you, Justin, click on the first tab.
 3               Okay.  Do you recognize that now as a
 4   spreadsheet that you prepared?
 5          A.   Yes.
 6          Q.   So when you testified earlier about
 7   maintaining the records and reporting to the
 8   Department, would this be the record that's reported to
 9   the Department?
10          A.   Yes.
11          MR. RANDY BUDGE:  We'd offer Exhibit 1021.
12          MR. HAEMMERLE:  Question in aid of objection?
13          THE HEARING OFFICER:  Yes.
14   
15                    VOIR DIRE EXAMINATION
16   BY MR. HAEMMERLE:
17          Q.   Mr. Higgs, the acres that are up on the
18   chart that you drafted, do those include conversions?
19          A.   Those aren't acres.  I don't know what
20   you're looking at.
21          Q.   What is -- I can't read --
22          MS. BRODY:  It says acre-feet.
23          Q.   (BY MR. HAEMMERLE):  -- acre-feet, the
24   amount of water that's covered by the conversions?
25          A.   That's the amount of water that's delivered
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 1   to that individual.
 2          Q.   Okay.  For those people who do conversions;
 3   correct?
 4          A.   For that person right there.
 5          Q.   Okay.
 6          A.   Yeah.
 7          Q.   And do you verify that they don't in fact
 8   pump during the year --
 9          A.   I do.
10          Q.   -- at any given time?
11          A.   Yes.
12          Q.   So for every one of those people you verify
13   they don't pump?
14          A.   To that volume, yes.
15          Q.   The question is, do you verify at any given
16   time that they don't pump during the period that this
17   water is being delivered?
18          A.   That's not how it works.
19          MR. HAEMMERLE:  I'll agree to the admission of
20   this document and save my questions for cross.
21          THE HEARING OFFICER:  Okay.  The document marked
22   as Exhibit 1021 is received into evidence.
23               (Exhibit 1021 received.)
24   ///
25   ///
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 1                CONTINUED DIRECT EXAMINATION
 2   BY MR. RANDY BUDGE:
 3          Q.   With respect to the recharge tab --
 4               If you could click that, Justin.
 5          MR. MAY:  Which one?
 6          MR. RANDY BUDGE:  The recharge tab on the right.
 7   That one.  Thank you.
 8          Q.   Mr. Higgs, can you describe the recharge
 9   program that is performed by Southwest and Goose Creek
10   Irrigation Districts.
11          A.   Yes.  As pertaining to this slide, they
12   have what they call the West Casual Pipeline, which is
13   a separate entity.  And they pump water from the Snake
14   River back to these injection wells, these permitted
15   injection wells.  And those are the volumes of direct
16   recharge that we've put in each of those particular
17   locations.
18          Q.   So do those four names up there reflect all
19   of the injection wells?
20          A.   Oh, no.
21          Q.   Or are those just the owners of the wells?
22          A.   Those are the owners of the wells that we
23   used and were able to supply water to those recharge
24   wells for 2012, 2013.
25               Southwest has several wells that are
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 1   permitted for recharge.  It was dry, and we weren't
 2   able to deliver any water.  These were the only ones we
 3   were able to deliver water to.
 4          Q.   How many direct -- how many recharge wells
 5   are there in total that you manage for those two
 6   districts?
 7          A.   Plus or minus 20.
 8          Q.   And on Exhibit 1021 that we're looking at
 9   under the tab "Recharge," does that reflect the amount
10   of water being delivered for recharge in those years,
11   2012 and 2013?
12          A.   To those locations, yes.
13          Q.   And then the exhibit also reflects a model
14   cell.
15               That apparently is a particular cell within
16   which that recharge occurs?
17          A.   That's correct.
18               And I might add, if you'll notice there's a
19   typo on Aardema, the first -- the model row.  It's 855,
20   but it should be 85.
21          Q.   And similar to the conversions and dry-ups
22   that you described earlier in the CREP, is this
23   information that is reported annually to the Department
24   and the basis of the model run that drives the credit?
25          A.   Yes.
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 1          Q.   Are there any other mitigation activities
 2   done by these districts that we haven't discussed?
 3          A.   Well, they participate in cloud seeding.
 4   And Southwest Irrigation District is very proactive
 5   in -- but as far as obtaining mitigation, other than
 6   what their membership with IGWA, this is in addition.
 7          Q.   This is in addition to what they do as
 8   members to IGWA?
 9          A.   That's correct.
10          Q.   And you haven't -- I haven't asked you any
11   questions or had you testify about the IGWA activities
12   that Southwest or Goose Creek would be a part of?
13          A.   That's correct.
14          MR. RANDY BUDGE:  No further questions.  Thank
15   you.
16          THE WITNESS:  You're welcome.
17   
18                      CROSS-EXAMINATION
19   BY MR. HAEMMERLE:
20          Q.   Mr. Higgs, briefly.  On the conversions
21   where people go from using groundwater to surface
22   water, do you verify in any way that their pumps remain
23   off during the time that you believe they're in
24   converted water?
25          A.   Yes.
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 1          Q.   How many times do you go out per year to
 2   verify that?
 3          A.   Several.  We're out every day somewhere
 4   checking it.
 5          Q.   So you personally verify, in addition to
 6   asking the particular pumper whether they've turned off
 7   or on?
 8          A.   Yes.
 9          Q.   So as a watermaster it's entirely possible
10   for you to do that; correct?
11          A.   Yes.  But that's done under the auspices of
12   Southwest Irrigation District for mitigation.
13          Q.   Okay.
14          A.   Watermaster doesn't particularly care about
15   that.
16          Q.   Who would verify this information if there
17   wasn't someone like you verifying it on behalf of a
18   water district?
19          A.   I couldn't tell you that.
20          Q.   Do you believe it's unreasonable for
21   watermasters to do this as well, to verify that pumps
22   remain off for converted acres?
23          A.   I don't know that answer.
24          Q.   But you do it yourself for Southwest?
25          A.   That's correct.
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 1          Q.   The voluntary curtailment, you say that
 2   they remain -- "they," pumpers, remain in this program
 3   for a period of five years?
 4          A.   At the beginning they did.
 5          Q.   Okay.
 6          A.   And then we moved it back to three, because
 7   some wanted to get out and exchange.  They like to keep
 8   rotation in their crop.  And so we realized that five
 9   was too long and said, okay, three will do.
10          Q.   For this voluntary curtailment are there
11   actual agreements that people sign, or no?
12          A.   Originally, yes.  But when we went off the
13   five-year, then we just keep track of it.  We have a
14   list.  Nobody signs it.  We verify it.  But that's the
15   contract.
16          Q.   Okay.  So it's an oral agreement not to use
17   groundwater that you're able to verify at times;
18   correct?
19          A.   On those -- on those acres groundwater or
20   surface water is not allowed.  Those acres are idle.
21          Q.   And you make sure of that by checking
22   pumping records?
23          A.   I make sure of that by looking at the acre
24   and checking pumping records.
25          Q.   Okay.  You say that 75 percent of the pumps
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 1   that you have have meters?
 2          A.   In Southwest, yes.
 3          Q.   Okay.  What about your 140?
 4          A.   As well.  It's all in 140.
 5          Q.   So 75 percent of the pumps in 140 have
 6   meters?
 7          A.   Yes, that's correct.
 8          Q.   What's the other 25?
 9          A.   Electricity.  Or I should say time clock as
10   well.
11          Q.   Okay.  Would you say that the other
12   districts, say 120, don't have that many water meters?
13          A.   I would say that's true.
14          Q.   Okay.  So to verify people are shut off,
15   how difficult -- how do you do that?
16          A.   With electricity.
17          Q.   Just by checking power records?
18          A.   Yes.
19          Q.   Okay.  So if the power records are on, you
20   can assume they turned their pump on?
21          A.   Oh, yeah.
22          MR. HAEMMERLE:  All right.  No further
23   questions.
24          THE HEARING OFFICER:  Okay.
25          MR. RANDY BUDGE:  No questions.
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 1          THE HEARING OFFICER:  Redirect, Mr. Budge?
 2          MR. RANDY BUDGE:  Thank you, Mr. Higgs.
 3          THE HEARING OFFICER:  Okay.  Thank you,
 4   Mr. Higgs.
 5          THE WITNESS:  You're welcome.
 6          MR. HAEMMERLE:  No, no.
 7          MR. RANDY BUDGE:  Excuse me.
 8          MR. LEMMON:  Oh, my gosh.
 9          THE HEARING OFFICER:  See, I about did it again.
10   So let's not go to Mr. Budge.
11               Cross-examination, Mr. Lemmon?
12          MR. LEMMON:  Sorry.  I have one question.
13   
14                      CROSS-EXAMINATION
15   BY MR. LEMMON:
16          Q.   And that would be, what motivates the
17   pumpers to participate in this mitigation program?
18          A.   Southwest Irrigation District began in
19   1984.  They have four critical groundwater areas.  And
20   everything that Southwest does is not to satisfy
21   legalities, but to bring back wet water to the ground.
22   And so everybody out there knows that they need to
23   participate.
24          Q.   So you would say that it's for their own
25   benefit?
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 1          A.   That's correct.
 2          MR. LEMMON:  Okay.  Thank you.
 3          THE WITNESS:  Uh-huh.
 4          THE HEARING OFFICER:  And now let's try again.
 5               Mr. Budge, redirect?
 6          MR. RANDY BUDGE:  No questions.
 7          THE HEARING OFFICER:  Okay.  Thank you,
 8   Mr. Higgs.
 9          THE WITNESS:  You're welcome.
10          THE HEARING OFFICER:  Thanks to everyone for the
11   reminder.
12               Next, Mr. Budge.
13          MR. RANDY BUDGE:  We call Cindy Yenter.  And TJ
14   Budge will examine her.
15          THE HEARING OFFICER:  Pardon me?
16          MR. RANDY BUDGE:  TJ will examine.  Cindy Yenter
17   can be sworn.
18          THE HEARING OFFICER:  Okay.  Ms. Yenter, raise
19   your hand please.
20   
21                        CINDY YENTER,
22   having been called as a witness by IGWA and duly sworn
23   to tell the truth relating to said cause, testified as
24   follows:
25   ///
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 1          THE HEARING OFFICER:  Thank you.  Please be
 2   seated.
 3               Mr. TJ Budge, you may examine.
 4   
 5                     DIRECT EXAMINATION
 6   BY MR. TJ BUDGE:
 7          Q.   Ms. Yenter, thanks for sticking around all
 8   day.  I would examine you from the table, but I've got
 9   somebody in between us, so I'm going to stand here.
10   And I know that you were hoping to get out of here a
11   little earlier, so I'm going to do my very best to keep
12   this short and sweet.
13          A.   It's all right.
14          Q.   Okay.  Could you state your name and spell
15   your last name for the record.
16          A.   My name is Cindy Yenter, Y-e-n-t-e-r.
17          Q.   You're a Department employee; correct?
18          A.   Correct.
19          Q.   What's your position?
20          A.   My position is water rights supervisor.
21          Q.   All right.  What does that involve?
22          A.   Where I am presently at, I am involved -- I
23   work for the water distribution section, so my
24   responsibilities are to assist with -- with water
25   distribution on a regional or statewide basis, assist
0231
 1   with compliance issues, and just other administration
 2   topics.
 3               And I also serve as the watermaster of
 4   Water District 130, which is an elected position.
 5          Q.   Okay.  What are your responsibilities as
 6   watermaster?
 7          A.   As watermaster my responsibilities are the
 8   administration of water rights in Water District 130,
 9   which include both groundwater and surface water
10   rights.  My other -- those responsibilities can also
11   include monitoring of implemented mitigation plans,
12   curtailment of out-of-priority diversions, compliance
13   of unauthorized diversions.
14          Q.   How long have you been the watermaster?
15          A.   Let's see.  This will be year 13.
16          Q.   And can you briefly describe the boundaries
17   of Water District 130.
18          A.   Water District 130 covers Gooding, Lincoln,
19   Jerome, Minidoka, part of Blaine County.  Did I miss
20   any?  Basically, it's from the area west of Bliss to
21   the Power County line, from the Snake River on the
22   south, to the -- oh, I guess you'd call them the Big
23   Wood foothills on the north.  It does include cities of
24   Carey and Richfield.  Gooding and Shoshone, those are
25   kind of on the northern limits.  But does not include
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 1   any surface water in the Big or Little Wood systems.
 2          Q.   Okay.  Are you familiar with the Great Rift
 3   trim line --
 4          A.   Yes.
 5          Q.   -- that was implemented in the curtailment
 6   order?
 7          A.   Yes.
 8          Q.   How much of the area within that trim line
 9   is covered by Water District 130?
10          A.   I'd say virtually all of it.
11          Q.   Okay.  And it does include the Hagerman
12   area?
13          A.   Parts of the Hagerman area.  And let me
14   requalify my last remark.  Part of the -- the part of
15   the Great Rift trim line that is in Water District 140,
16   of course, is not within my jurisdiction.  But -- and
17   then over in the Hagerman area I believe rights below
18   the rim proper are not in that trim line.  The
19   groundwater rights below the rim are not in that trim
20   line.
21          Q.   Okay.  Are the Sandy Ponds within Water
22   District 130?
23          A.   Geographically that area would fall within
24   the Water District 130 boundary.
25          Q.   Okay.
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 1          A.   But administration of that area would
 2   depend.
 3          Q.   Okay.  That's near the interface between
 4   130 and is it 36A?
 5          A.   Well, it's actually in the physical
 6   boundaries of both.
 7          Q.   Okay.
 8          A.   So like I said, depending on what was going
 9   on in that pond would depend on whether or not
10   administration would be jurisdictional to one district
11   or the other.
12          Q.   Okay.  Sounds good.  Can you look in front
13   of you in the exhibit binder for Exhibit 1000.  It's
14   the IGWA mitigation plan that we've been discussing
15   today.
16          A.   The first one.  Okay.  All right.
17          Q.   Have you read that?
18          A.   Yes.
19          Q.   Okay.  If you'd turn to the -- the first or
20   second page that talks about the mitigation credit for
21   conversions, dry-ups, and recharge.  That is on page 2.
22          A.   Okay.
23          Q.   I understand from prior testimony that you
24   play a role in the accounting or calculation of these
25   mitigation activities: conversions, CREP, or dry-ups
0234
 1   and groundwater recharge; is that correct?
 2          A.   I play a role in some data analysis,
 3   specifically the conversion data.  As watermaster, I am
 4   generally responsible for, you know, a general
 5   accounting of what's going on in the Water District.  I
 6   do not have any direct jurisdiction over recharge, nor
 7   do I really do a lot of monitoring of it.
 8          Q.   Okay.  Can you explain what your role is
 9   with respect to conversions, what you do.
10          A.   Well, as part of the mitigation plan,
11   conversion projects -- a conversion project will
12   involve a water user who, in most cases, voluntarily
13   accepts an alternate supply of irrigation water so that
14   groundwater use can be dramatically reduced or in some
15   cases not used -- you know, groundwater is not used at
16   all.
17               As part of the mitigation plan, in order to
18   really -- in order to really decide what kind of credit
19   or what kind of value that activity has, you have to
20   monitor the surface water coming into the project, you
21   have to monitor any groundwater that did need to be
22   pumped over the course of the season, and you also need
23   to know how many acres this was happening on from year
24   to year.
25               And so those kind of activities are part --
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 1   you know, some of that's part of my normal course of
 2   duty, i.e., the groundwater monitoring, you know, the
 3   diversion monitoring for groundwater.  With the
 4   conversions it's an added duty to monitor the surface
 5   water.
 6          Q.   And this is monitoring that you've been
 7   involved with for a number of years, I understand?
 8          A.   Yeah.  I believe the first year we
 9   looked -- this was 2007.
10          Q.   Okay.  And so you've been keeping track of
11   conversions in Water District 130 since that time?
12          A.   Yes.
13          Q.   Earlier, I think you were here when Lynn
14   Carlquist testified that he provides some conversion
15   data to the Water District.
16               What data do you receive from North Snake
17   Groundwater District?
18          A.   From North Snake Groundwater District
19   really all I receive each year is the list of the
20   projects that are participating.
21          Q.   Okay.  And then what additional data do you
22   gather?
23          A.   From the canal companies, North Side Canal
24   Company and -- well, the Big Wood Canal Company and or
25   AFRD 2, from that office, I receive at the end of each
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 1   year -- and there have been occasions I've asked for a
 2   reporting in the middle of the season.  But on at
 3   least -- at least at the end of the year I ask for an
 4   accounting of replacement water which has been
 5   delivered to all the participating conversion projects
 6   over the course of that irrigation season.
 7          Q.   So these canal companies, they keep track
 8   of the delivery of conversion water?
 9          A.   Yes.
10          Q.   Is conversion water and replacement water
11   the same thing?
12          A.   Yes.  And actually, some of the canal water
13   just call it -- they actually record it as groundwater,
14   even though it's not.  But it's literally groundwater
15   replacement water that's been shortened, I think, in
16   their vernacular to just groundwater.  And they call it
17   groundwater delivery.
18               But it's actually Upper Snake rental water,
19   which has been acquired by IGWA and delivered down
20   through the canal systems specifically to serve these
21   conversion projects.
22          Q.   Okay.  And then the canal companies -- so
23   North Side Canal, AFRD 2 -- they provide you data of
24   where -- which headgates they delivered that
25   replacement or conversion water to?
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 1          A.   Yes.
 2          Q.   And what --
 3          A.   Yes.  And they're only reporting to me just
 4   the conversion or replacement water that they're
 5   delivering.
 6          Q.   Okay.  And when you get that data from the
 7   canal companies, what do you do with it at that point?
 8          A.   I match it to the known active projects for
 9   that year.  And then I -- I also then look at the
10   number of acres that were irrigated within that
11   project.  I look at any groundwater diversions that
12   occurred from associated wells with that project.  And
13   then I come up with a determination of a potential
14   credit, if you were, of groundwater savings, which can
15   then be ran through the model.
16          Q.   Okay.  So when you said you match up the
17   canal company data with the project, you're referring
18   to the farmers that have converted land from ground to
19   surface water?
20          A.   Yes.
21          Q.   Justin, will you please pull up -- why
22   don't you first pull up Exhibit 1045.
23               In fact, it might be easier for you to look
24   in that book, Ms. Yenter.
25          A.   I got it.
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 1          Q.   Can you find 1045?
 2          A.   Yeah.
 3          Q.   You can actually -- why don't you take a
 4   moment and flip from 1045 through 1048.  There are a
 5   number of Department memos that relate to the
 6   accounting of conversions.  And let me know if you're
 7   familiar with those memos.
 8          A.   You say through 1048?
 9          Q.   That's correct.
10          A.   Well, 1045 and 1046 I prepared.  1047 and
11   1048 I'm sure I looked at at one time or the other,
12   because they certainly reference material that I
13   prepared.  But I haven't read them in a couple years.
14          Q.   Okay.  The reason I want to bring these up,
15   it looks like these were created in the spring or
16   summer of 2011.  And reading through them, it explains
17   the procedures the Department goes through to account
18   for conversions.
19          A.   Correct.
20          Q.   I know you haven't read them recently --
21          A.   Recently.
22          Q.   -- but is it your understanding that the
23   procedures you're following today are the same
24   procedures as are explained in these memos?
25          A.   Yes.  I've been following the same
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 1   procedure in fact since 2008.
 2          MR. TJ BUDGE:  Okay.  I would offer
 3   Exhibits 1045 through 1048.
 4          MR. MAY:  I think they've already been
 5   stipulated to.
 6          MR. RANDY BUDGE:  Yeah.
 7          MR. TJ BUDGE:  Okay.
 8          THE HEARING OFFICER:  So those have already been
 9   received into evidence?
10               Thank you.
11          MR. TJ BUDGE:  Justin, can you pull up
12   Exhibit 1022.
13          Q.   Ms. Yenter, you can look in the binder for
14   Exhibit 1022.  It's just going to be a screenshot of a
15   spreadsheet.  And so I've asked Mr. May to actually
16   pull up the spreadsheet on the screen here.  This was a
17   spreadsheet that was posted to the Department's file
18   sharing site.  And it's labeled "Conversion Summary
19   2011."
20               Do you recognize that spreadsheet?
21          A.   Yes.  Well, I think I do, because that's
22   certainly not the meat of it right there.  But yeah.
23          Q.   There's half on the bottom there.
24          A.   I think I know which one it is.
25          Q.   There we go.
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 1          A.   There we go.
 2          Q.   You can see there's tabs on the bottom,
 3   there's a "Soft Conversions" tab, "OTR," "Hard
 4   Conversions," "Voluntary Idle."
 5          A.   Yes.
 6          Q.   "Contract did not receive any water" and
 7   another "Contract not developed."
 8               Can you explain what this spreadsheet
 9   contains.
10          A.   This spreadsheet is basically my summary of
11   all the data that I collected, data I collected from
12   IGWA and North Snake Groundwater District, data that
13   was submitted to me by the canal companies, data that I
14   collected within the Water District of groundwater
15   diversions, water right research and analysis that I
16   did myself, with respect to these conversion projects.
17          Q.   So does this have the matching up that you
18   referred to of replacement water deliveries --
19          A.   Yes.
20          Q.   -- with the projects?
21          A.   Yes.
22          Q.   And this is something you do annually?
23          A.   Yes.
24          Q.   So this would have been -- this would
25   record all of the conversion data from 2011?
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 1          A.   Yes.
 2          Q.   Does that -- does this spreadsheet include
 3   Southwest, or is that a separate spreadsheet?
 4          A.   No.  This is Water District 130 only.
 5          Q.   Okay.  Does it include any recharge data?
 6          A.   No.
 7          Q.   I see there's "Voluntary Idle" tab.
 8               What does that contain?
 9          A.   Starting in -- and I don't remember what
10   year it was.  It wasn't -- it wasn't back as far as
11   2007.  But there were a couple of -- there were at
12   least two or three projects that I knew about within
13   North -- I think they're both in North Snake
14   Groundwater District, where the water right owners were
15   not renting replacement water from IGWA, but had more
16   or less voluntarily created a surface water conversion
17   project using their own North Side shares or extra
18   shares they had acquired over time, and they weren't
19   pumping those wells.
20               But for a number of years they were not
21   included in any mitigation plans because nobody ever
22   told me about them, I mean in any official capacity.  I
23   knew about them, but it wasn't up to me as watermaster
24   to put them on the plan.  It was the groundwater
25   district's responsibility to put them on the plan.
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 1               So finally about three years ago they were
 2   included in these list of participating conversions.
 3   And so at that time I put these projects on the plan.
 4   I evaluate them a little differently than the soft
 5   conversions, but they are there nonetheless.
 6          Q.   Okay.  And you explained a moment earlier
 7   that when you gather this data annually you come up
 8   with a credit?
 9          A.   I come up with a -- basically a groundwater
10   savings is what I come up with.
11          Q.   Okay.
12          A.   And I think it's probably inappropriate or
13   inaccurate to actually say that I come up with a
14   credit.  What I come up with is a volumetric potential
15   groundwater savings.  And then that number is then put
16   into the model for any potential -- and run through the
17   model for any potential credit that IGWA might receive.
18          Q.   Are you involved with the modeling at all,
19   or do you hand that off to --
20          A.   That -- that goes -- no, that goes to
21   Jennifer Sukow and Allan Wylie.  I don't do any
22   modeling.
23          Q.   Okay.  So you give Sukow and Wylie all of
24   the conversion data annually?
25          A.   Correct.
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 1          Q.   You don't have recharge data?
 2          A.   I do not.
 3          Q.   Do you know if someone else in the
 4   Department keeps track of recharge?
 5          A.   Someone does, but I'm not sure where they
 6   get it.
 7          Q.   Who that is.  Okay.  And then you also
 8   don't keep track of CREP data, I understand?
 9          A.   No, I do not.
10          MR. TJ BUDGE:  Okay.  Is this into evidence?
11   Did we stipulate that this is a record?  1022.
12          MR. BAXTER:  I don't have it as part of the
13   stipulation, TJ.
14          THE HEARING OFFICER:  No.
15          MR. TJ BUDGE:  Okay.  I'd offer Exhibit 1022.
16          MR. MAY:  No objection.
17          THE HEARING OFFICER:  Mr. --
18          MR. MAY:  No objection.
19          THE HEARING OFFICER:  Oh, Justin, sorry.  Okay.
20   Thank you.
21               The document marked as Exhibit 1022 is
22   received into evidence.
23               (Exhibit 1022 received.)
24          Q.   (BY MR. TJ BUDGE):  Ms. Yenter, if you'll
25   turn the page to 1023.  It's a similar looking
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 1   spreadsheet, identical, although it's labeled on the
 2   top "Conversion Summary 2012 and 2013."
 3               Am I correct in understanding that this is
 4   the same data but for the next two years?
 5          A.   Correct.
 6          MR. TJ BUDGE:  I would offer Exhibit 1023 into
 7   evidence.
 8          THE HEARING OFFICER:  Justin?
 9          MR. MAY:  No objection.
10          THE HEARING OFFICER:  Okay.  The document marked
11   as Exhibit 1023 is received into evidence.
12               (Exhibit 1023 received.)
13          Q.   (BY MR. TJ BUDGE):  If you could turn to
14   1082.  This was also a spreadsheet that was posted to
15   the Department's file sharing site in conjunction with
16   this case.  It's labeled "SWID, et cetera, 2011."
17               Do you recognize this spreadsheet?
18          A.   No.  Not mine.
19          Q.   Okay.  There was testimony by Mr. Higgs
20   that he reports the conversion and recharge and CREP
21   activities within Southwest Irrigation District to the
22   Department.
23               Does that go to someone other than
24   yourself, then?
25          A.   Yes, it does.
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 1          Q.   Do you know who that goes to?
 2          A.   Tim Luke usually receives that data.
 3          Q.   Does he do the same thing, to your
 4   knowledge, for Southwest Irrigation District that you
 5   do for Water District 130, as far as verifying
 6   conversions and such?
 7          A.   He goes through a verification process.
 8   I'm not sure exactly what methodology he uses.
 9          MR. TJ BUDGE:  Okay.  I would offer 1082 and
10   1083.  1083 is the same spreadsheet for 2012 and '13.
11          THE HEARING OFFICER:  Mr. May?
12          MR. MAY:  We don't have any objection.
13          THE HEARING OFFICER:  Okay.  The documents
14   marked as Exhibits 1082 and 1083 are received into
15   evidence.
16               (Exhibits 1082 and 1083 received.)
17          Q.   (BY MR. TJ BUDGE):  Ms. Yenter, are you
18   aware of any conversions that aren't included in the
19   spreadsheets that you create?
20          A.   From what years?
21          Q.   Within Water District 130.
22          A.   Well, from what years?
23          Q.   In 2012 and '13.
24          A.   There were -- well, there was one that
25   didn't -- one or two that did not participate in 2013.
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 1   But I think they're still in the spreadsheet.
 2               What do you mean by "aware of"?
 3          Q.   I'm just wondering if there's -- if you're
 4   aware of something that we haven't reported or --
 5          A.   Not at this time.
 6          Q.   Okay.
 7          A.   But like I said, it's not really my job to
 8   be aware of them.
 9          Q.   Okay.  That's all the questions I've got on
10   your conversion calculations.  I do have a couple
11   questions about the Department's water measurement
12   records in the Martin-Curren Tunnel.
13               And, Justin, if I could get you to pull up
14   Exhibit 1029.
15               Ms. Yenter, during the deposition of Frank
16   Erwin, he brought a number of spreadsheets with
17   water-flow data in the Curren Tunnel.  This particular
18   spreadsheet is a summary with four annual -- four
19   measurements annually of the -- what he reported as the
20   measurements from the Department's data logger inside
21   the tunnel.
22               Are you familiar with the Department's
23   measuring device used inside the Curren Tunnel?
24          A.   In general terms am I familiar with what's
25   there?  Yes.  I have not actively worked the Curren
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 1   Tunnel site for probably five years or more.
 2          Q.   Okay.  Who's in charge of that measuring
 3   device?
 4          A.   Michelle Richmand out of the southern
 5   regional office has been maintaining the -- has been
 6   maintaining the transducer, downloading the data
 7   logger, and processing the data.
 8          Q.   Okay.  Justin, could you scroll down to the
 9   next page.
10               You can flip over to the next page, which
11   is a hydrograph of Curren Tunnel measurements.  This
12   was also provided by Mr. Erwin, I recall.  And it has
13   an annotation about some anomalies in the data, some
14   equipment issues and such.
15               Are you familiar with these issues with the
16   Curren Tunnel measurements the Department has kept that
17   are described on this hydrograph?
18          A.   Not personally.
19          Q.   So in the second sentence it says, "The
20   2008 data and 2011 and post 2016 have been graded as
21   poor due to equipment problems."
22               You're not familiar with the equipment
23   problems being described there?
24          A.   No, I'm not.
25          Q.   The next sentence refers to data in 2011
0248
 1   and after October of '13 generated by replicating Box
 2   Canyon Spring data.
 3               Are you familiar with what that sentence is
 4   referring to?
 5          A.   No, I'm not.
 6          Q.   Do you measure flows at Box Canyon Spring?
 7          A.   No, I do not.
 8          Q.   Okay.  And then as well that last sentence,
 9   the 2008 peak being adjusted, that's not something
10   you're familiar with either?
11          A.   No.
12          Q.   Okay.  While you've got that hydrograph
13   there, the second sentence does refer to the --
14               You can zoom in on the annotations, Justin.
15          MR. RANDY BUDGE:  The text.
16          MR. MAY:  This?
17          MR. RANDY BUDGE:  Yeah.
18          Q.   (BY MR. TJ BUDGE):  All right.  The second
19   sentence explains that the 2008 and '11 data and post
20   October '13 data have been graded as poor due to
21   equipment problems.
22               As watermaster is there a scale or range by
23   which you grade measuring devices or measurements?
24          A.   Well, bear in mind I'm not watermaster for
25   this diversion.
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 1          Q.   Right.  Generally speaking?
 2          A.   Generally speaking, for each type of
 3   measurement there will be a general, you know, scale of
 4   suitability.  But it's different for all measurement
 5   types.
 6          Q.   Okay.  And does the Department have any
 7   type of form or document that classifies the accuracy
 8   of different types of measuring devices?
 9          A.   Well, I guess I don't understand what
10   you're asking.
11          Q.   Well, I'm curious if this "grading is poor"
12   is -- if that has any particular significance, if there
13   is a grading scale for measurements that I can look at
14   to understand what a poorly graded measurement means.
15          A.   For this particular diversion, probably the
16   scale that -- the -- the scale that would make the most
17   sense would be the U.S. Geological Survey grading
18   scale, because that one deals specifically with surface
19   water open-channel measurements.
20          Q.   Okay.  I'm not familiar with that scale.
21               Could you just generally describe what that
22   is.
23          A.   Well, I'm not even that familiar with it,
24   because I don't use it.  I don't use it on a regular
25   basis.
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 1          Q.   Okay.
 2          A.   I just know that it exists and that with
 3   each rating -- poor, fair, good -- there is an
 4   amplitude, a percentage of, you know, accuracy within
 5   which they feel that that measurement falls.  I do not
 6   know what, you know, percentages are associated with
 7   poor, and I'm not going to guess.
 8          Q.   Okay.  Fair enough.  Do you know if the
 9   Department's doing anything to remedy the equipment
10   problems that are creating the poor measurements in the
11   Curren Tunnel?
12          A.   As I said, I don't.  I have not been
13   assigned to this site for a number of years.
14          MR. TJ BUDGE:  Okay.  I have no further
15   questions.
16          THE HEARING OFFICER:  Okay.  Mr. May?
17          MR. MAY:  Thank you, Director.
18   
19                      CROSS-EXAMINATION
20   BY MR. MAY:
21          Q.   Ms. Yenter, Justin May on behalf of Rangen.
22          A.   Good afternoon.
23          Q.   Good afternoon.  I just want to make sure
24   that I understand kind of the process and where you fit
25   in.
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 1               So you take data with regard to deliveries
 2   of water, the replacement water, from groundwater
 3   districts?
 4          A.   Yes.
 5          Q.   And you convert that into or you do some
 6   investigations, and then you compile a report.  And
 7   we've looked at a couple of them.  The reports that you
 8   compile, we looked at Exhibits 1022 and 1023.
 9          A.   Uh-huh.
10          Q.   You can look back at those if you'd like
11   to.
12          A.   Right.
13          Q.   And I understand that 1022 and 1023
14   represent the same report just for different years;
15   correct?
16          A.   Correct.
17          Q.   Other than that report that you compiled,
18   do you create another report?  Is that the only report
19   that you create from that data from the groundwater
20   districts?
21          A.   I guess I don't know what you mean.  I mean
22   in past years I have created these memos that go along
23   with the reports.  I did not create one to go along
24   with the 2012/2013 report.
25          Q.   And maybe "report" is a bad word.  What I'm
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 1   trying to figure out is in terms of your role in this
 2   process, I would understand that you provide some data
 3   to Ms. Sukow and potentially Mr. Wylie to perform the
 4   calculations that they need to perform.
 5          A.   Typically, it's all contained in that
 6   spreadsheet.  What I'll do is, you know, I've got data
 7   split up by category essentially on those various tabs.
 8   And then that very last page, which is actually the
 9   screenshot that you've got in here as your Exhibit 1022
10   and 1023 also, I think, really just represents the
11   amount of groundwater savings that I've associated with
12   each well that's a part of those conversion projects.
13               And so that's a real simple way for
14   Ms. Sukow and Mr. Wylie to put that data into the
15   model.  So I've just basically taken data directly out
16   of the analysis sheets, pulled them together into one
17   final tabular page where they can just take data and
18   put it right into the model.
19          Q.   And that number that you're boiling down
20   to, that's an acre-foot number, essentially?
21          A.   Those are all in acre-feet, yes.
22          Q.   And that's an acre-foot number that
23   represents in some fashion a savings of groundwater
24   pumping; correct?
25          A.   Correct.
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 1          Q.   And it doesn't mean that they're not
 2   pumping groundwater at all?
 3          A.   No, it doesn't.
 4          Q.   It simply means that they are pumping
 5   somehow less groundwater than they would have been
 6   pumping?
 7          A.   Yes.
 8          Q.   And the reason why they're pumping less is
 9   because they've been provided -- at least on
10   conversions it's because they've been provided surface
11   water; is that correct?
12          A.   Correct.
13          Q.   That number that you come down to, that's
14   just for a particular year; correct?
15          A.   Yes.
16          Q.   Okay.  What data verification do you do
17   with regard to the information coming from the
18   groundwater districts?
19          A.   Well, now, you said "coming from the
20   groundwater districts."  I get very little data from
21   the groundwater districts.  I get data from the Water
22   District, and I get data from the canal companies.
23          Q.   Okay.  And the data that you get from them
24   is data with regard to the replacement water that's
25   provided?
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 1          A.   Exactly, yes.
 2          Q.   Do you do any site visits?
 3          A.   Yes, I have done -- I have done site visits
 4   on all these conversion projects.  I don't go out there
 5   every year.  We get aerial photography nearly every
 6   year.  I use a combination of aerial photography, site
 7   visits, pumping records, and then the data that the
 8   canal company gives to me to verify what's going on on
 9   that particular project.
10          Q.   What is it that you're looking for when you
11   go out there?  I mean what is it that you would be
12   trying to verify with a site visit?  What are you
13   looking for?
14          A.   You know, my approach is really -- because
15   these are soft conversions and because the well can be
16   used, mostly I just look to see if we can still -- if
17   the method we're using to measure the groundwater is
18   still valid.  You know, that to me is the most
19   important.
20               Because when these systems are changed over
21   to conversion systems, sometimes it does change the
22   configuration of the groundwater pumping plant, which
23   necessitates a different kind of measurement method.
24   And sometimes they have a tendency to make these
25   changes without telling anybody.  So generally when I
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 1   go out there it's to -- it's to revalidate what I know
 2   about the configuration of that system and make sure
 3   that the groundwater measurement that I'm getting is
 4   valid.
 5               What I get from the canal companies, I
 6   really -- quite honestly, I take it at face value.
 7   They're in business to measure the surface water.  And
 8   I've had enough discussions with their ditchriders that
 9   they know what I want.  And so I pretty much have to
10   take what they give me at face value.
11          Q.   And when you say you're looking for whether
12   your groundwater measurement is still appropriate,
13   you're saying that the change that they make could
14   affect the validity of whatever measurement device was
15   in place?  Is that what you're referring to?
16          A.   Yeah.  For instance, if they were using a
17   power consumption coefficient method, and then now
18   they've got surface water relift boosters on their
19   electrical meter, then that makes that method invalid
20   and they have to have a flow meter or an hour meter or
21   some other kind of a totalizing device to make that be
22   an adequate measurement.
23               So that's really more my focus is just make
24   sure that we're adequately accounting for any
25   groundwater that's being used, or accounting that
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 1   groundwater is not being used.
 2          Q.   And it is my understanding that you are
 3   concerned really with groundwater that has been used in
 4   the past; in other words, you're trying to get a net
 5   savings number for what was, for instance, delivered
 6   last year.
 7          A.   Oh, yeah, yeah.  We always work -- you
 8   know, we always work in the prior year --
 9          Q.   And you don't make --
10          A.   -- for the most part.
11          Q.   -- any attempt to make a calculation for
12   the future?
13          A.   Well, what are you referring to as "the
14   future"?  I mean --
15          Q.   Well, next year.
16          A.   No.  That would be pointless.
17          Q.   Okay.  And why would that be pointless?
18          A.   Because I don't know what next year is
19   going to bring, you know.  I don't know how much
20   surface water is going to be available.  We don't know
21   what the weather is going to be like.  We pretty much
22   deal with this on a year-to-year basis.
23          Q.   Okay.
24          A.   And based on whatever mitigation plan
25   happens to be in place.
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 1          Q.   Right.  And with regard to the mitigation
 2   plan, you don't make any attempt to verify whether
 3   these conversions are going to continue to happen for
 4   the next year?
 5          A.   For the next year?
 6          Q.   Yeah.
 7          A.   No, not for the next year.  You know, I --
 8   not -- no.  I don't -- I don't -- no, I don't.
 9          Q.   Okay.  And you would make no -- do you have
10   any kind of enforcement, do you make any kind of
11   attempt to say "You are supposed to be using less
12   groundwater," or are you just looking at factually what
13   happened in the past?
14          A.   I look at -- I look at factual information
15   only.  There have been a year -- there has been a
16   couple years that I've been concerned that -- I mean
17   basically it's not illegal for them to be pumping their
18   wells.  I can't go out there and tell them to shut down
19   because of a private agreement they've made with North
20   Snake groundwater District.  That's just not within my
21   jurisdiction.
22               So -- but there have been a couple of
23   years -- and 2009 was one of them -- that I was
24   concerned that maybe surface water that was -- that was
25   anticipated to be used hadn't been used.  And so
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 1   sometimes in those years I call for reports from the
 2   canal companies in the middle of the year just to see
 3   which projects are in fact taking surface water.
 4               So sometimes I will do a midyear accounting
 5   to see who's still participating.  And sometimes that
 6   makes a difference in -- you know, because if there's a
 7   certain level of mitigation that is anticipated to be
 8   ongoing and that mitigation is not ongoing, then we may
 9   have a problem.  But in most years if it's evident that
10   everyone is still participating, most of my accounting
11   is done postseason.
12          Q.   Do you make any distinctions in the reports
13   that you submit to Jennifer Sukow for whether or not
14   the particular conversions are done by members of IGWA?
15          A.   I guess I don't understand.
16          Q.   Do you know whether the owners of the wells
17   that you are making calculations of groundwater savings
18   are members of IGWA?
19          A.   Well, they're all members of the
20   groundwater districts.  So they would be members of
21   IGWA.
22          Q.   Okay.  So all of the reports that you would
23   provide to Jennifer Sukow, you know that they would be
24   members of groundwater districts?
25          A.   Yes.
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 1          Q.   Okay.  And therefore you would -- you know
 2   that they would be members of IGWA?
 3          A.   Yes.
 4          Q.   And that's true for all of the data that
 5   you provided on those Exhibits 1022 and 1023?
 6          A.   Yes.  Yes.
 7          Q.   You mentioned when we were looking at the
 8   tab on involuntary dry-ups, or the "Involuntary" tab,
 9   that you evaluate those differently.
10               Could you describe how you evaluate that
11   differently.
12          A.   The voluntary dry -- okay.
13          Q.   Or excuse me.  The voluntary.
14          A.   Voluntary?
15          Q.   Yeah.
16          A.   Those we treat differently because although
17   there is groundwater savings there, part of that
18   conversion credit is -- you know, also has to do with
19   the fact that there is extra water in the canal.  And
20   when there's extra water in the canal, then, you know,
21   there is extra -- at least in concept, there's more
22   seepage into the aquifer.  Now, past that, I'm not
23   going to go any further than that, because that's
24   really more of a hydrology modeling question.
25               But basically, basic concept, when there's
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 1   more water in the canal, you're going to get more
 2   incidental seepage out of the canal.  That does play a
 3   role in how they model these credits.  Okay?
 4               With the voluntary idles, those folks
 5   didn't ask for or rent any additional conversion water.
 6   They're doing this all with existing North Side Canal
 7   shares that are already in the system.  So there's no
 8   additional water in the system.  There is groundwater
 9   savings.  So we wanted to give IGWA some credit for
10   those.
11               But there is -- you know, the way we
12   formulate the credit and the groundwater savings for
13   the conversion projects using the rental pool water is
14   a little different.  So the way we evaluate those is to
15   look at maximum groundwater pumping for the number of
16   acres irrigated in that year and give them one-third of
17   that amount as their groundwater savings.  And that
18   would be the amount that would go into the model.
19          Q.   And that's how you figure it out for the
20   voluntary dry-ups?
21          A.   That's the voluntaries only.
22          Q.   Which brings --
23          A.   And there's only two projects, and it's not
24   very many acres.
25          Q.   Okay.  Which brings me to a little bit of a
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 1   question on the number that you report to Jennifer as
 2   the -- to Ms. Sukow as the acre-foot number.
 3          A.   Uh-huh.
 4          Q.   Do you calculate the recharge from the
 5   canal as part of that number that you give to her
 6   before she does the modeling?
 7          A.   No.
 8          Q.   Okay.  What -- how do you calculate the
 9   number that you give her for conversion?
10          A.   Well, the first thing I look at is how much
11   surface water is delivered to that project in
12   acre-feet.  And I evaluate the number of acres that
13   were irrigated within that project in that year, and
14   then I look at how much groundwater may or may not have
15   been diverted in that project.
16               Well, we assume that any groundwater
17   diverted is being used for irrigation.  So if the
18   amount of groundwater diverted -- and bear in mind that
19   that amount might be zero.  If the amount of
20   groundwater diverted, plus the amount of surface water
21   delivered in acre-feet does not exceed 4 acre-foot per
22   acre for the acres irrigated that year, we give credit
23   for the entire amount of surface water being delivered
24   on an acre-foot basis.
25               If there's been groundwater diverted and
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 1   the amount of surface water plus groundwater exceeds
 2   4 acre-foot per acre, then we -- how do I best explain
 3   this?  Basically, any excess we'll take off the surface
 4   water portion and report that as excess delivery.
 5               We have made an attempt to give a little
 6   bit of credit for any excess delivery.  There's usually
 7   not very much.  Most of these projects' operators are
 8   pretty conservative.
 9               But we -- yeah, we just go through that
10   formula of looking at the groundwater diversions, plus
11   the surface water diversions, and the maximum volume
12   that they would be allowed to divert and compute the
13   credit accordingly -- or compute the groundwater
14   savings.  Because like I said, I'm not computing
15   credit, I'm just computing a savings amount and an
16   amount of surface water delivered for credit.
17          Q.   And you do the savings amount and the
18   amount of surface water, and then you tie that kind of
19   to a location for where that occurred for Ms. Sukow?
20          A.   Exactly.  Exactly.  Some projects only have
21   one well, some use five.  So what I'll do is I'll
22   identify the wells associated with any given project,
23   I'll take the total savings and/or credit, split that
24   proportionally among all the authorized wells, and then
25   just paste that out to that last spreadsheet.
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 1               So if they've got five wells and their
 2   total groundwater savings credit was a thousand
 3   acre-feet, I'll just put, you know, 200 acre-feet with
 4   each well.  And then spatially they can model that
 5   based on those groundwater diversion locations.
 6          Q.   Once you do that, once you create that
 7   dataset that we've looked at and you give it to
 8   Ms. Sukow and/or Mr. Wylie, do you have involvement in
 9   that process after you give that to them?
10          A.   No.
11          Q.   You don't do any of the modeling itself?
12          A.   None at all.
13          MR. MAY:  That's all that I have.  Thanks.
14          THE HEARING OFFICER:  Thank you, Mr. May.
15               Mr. Lemmon?
16          MR. LEMMON:  I had a couple of questions.
17   
18                      CROSS-EXAMINATION
19   BY MR. LEMMON:
20          Q.   Cindy, can you tell us if there are
21   groundwater conversions in the Thousand Springs or the
22   Billingsley Creek reach that have not been used in the
23   last couple years that have been used previously?
24          A.   Would you be referring to somebody with an
25   alternate irrigation source or something that just is
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 1   simply dry?
 2          Q.   Something that has been supplied with water
 3   from the North Side Canal Company that -- you know,
 4   well owners that have put in conversions and in the
 5   past have done -- participated in the conversion
 6   program.
 7          A.   Well, I guess I'm still a little unclear on
 8   what you're asking.  But let me take a stab, because
 9   this information might be helpful.
10               There have been numerous projects that have
11   been undertaken in the last, oh, I don't know, four or
12   five years involving tailwater, wastewater, tailwater
13   at the end of the North Side system where the North
14   Side, you know, wanting to reduce its operational spill
15   have worked with landowners that happened to have wells
16   and groundwater rights to say "We're going to build
17   this sediment pond.  And if you'd like to pump out of
18   it, you know, in lieu of pumping groundwater, then
19   that's dandy.  You go to the Department and file your
20   Application for Permit and get a permit."
21               But to my knowledge, none of those projects
22   are included in the mitigation plan.
23          Q.   That's --
24          A.   Does that get anywhere close to what you
25   were asking?
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 1          Q.   That's not quite exactly what I was asking.
 2          A.   Okay.
 3          Q.   I was asking if projects that have used,
 4   say, rental water in the past delivered through the
 5   canal laterals --
 6          A.   Uh-huh.
 7          Q.   -- do you know of any of those that are
 8   not -- that have been used in the past that are not
 9   being used within the last two years?
10          A.   That, I understand.  Yes, there are a
11   number of projects that were originally included on the
12   conversion list, 2007, 2008, that are no longer
13   participating.  Those projects have been replaced with
14   other projects.  And most of the projects that have
15   dropped out are further down the North Side system.
16          Q.   Okay.  You also testified that there were
17   farmers -- a couple of farmers in what you called the
18   voluntary dry-up program that had enough water rights
19   that they didn't need to use their groundwater rights
20   to irrigate their acreage, and therefore they're given
21   credit or you're recording credit as those groundwater
22   rights not being pumped.
23          A.   Uh-huh.
24          Q.   Are those supplemental wells?  How do they
25   have enough water rights to cover their land without
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 1   using those wells?
 2          A.   One project, the well -- the water right --
 3   the groundwater right was supplemental.  So I believe
 4   there was enough canal water on that land to begin with
 5   that the owner might have brought in a little bit --
 6   you know, might have bought or leased, maybe is relying
 7   on annual leases of water to make up the difference.
 8               The other project was about half and half
 9   supplemental and primary groundwater.  This individual
10   just decided that he didn't want to pump his wells
11   anymore, and I think he actually purchased a
12   considerable number of additional shares from other
13   people and moved them onto his property, and has
14   managed them so that he hasn't had to pump his wells.
15          MR. LEMMON:  Okay.  Thank you.
16          THE HEARING OFFICER:  Redirect.  TJ?
17          MR. TJ BUDGE:  Yeah.
18   
19                    REDIRECT EXAMINATION
20   BY MR. TJ BUDGE:
21          Q.   Ms. Yenter, just a couple follow-up
22   questions.
23               You were explaining that there have been
24   some conversions using wastewater.
25               Are those included in your spreadsheet?
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 1          A.   No, they're not.
 2          Q.   Can you explain why those haven't been
 3   included in your calculation of conversions?
 4          A.   They're not included in IGWA's mitigation
 5   plan.
 6          Q.   Explain why you think they're not included
 7   in the plan.
 8          A.   Now, let me make sure I'm talking about the
 9   right thing.  The ones that were developed at the end
10   of the North Side system using North Side wastewater in
11   lieu of groundwater?
12          Q.   Yeah.
13          A.   Those, as far as I know, have never been
14   specifically identified as being in IGWA's mitigation
15   plan.
16          Q.   Okay.  If those were included in part of
17   the mitigation plan, could you gather the conversion
18   data the same way you do with the others and include
19   those in your spreadsheet of conversions?
20          A.   Well, I don't know that I would, because
21   the measurement of that wastewater is sometimes a
22   little more elusive than, you know, the measurement of
23   a specific number of rental -- you know, a specific
24   proportion of rental water to a specific headgate.
25          Q.   Yeah.
0268
 1          A.   It's not as controlled.  And if there's
 2   extra wastewater that isn't used, then it will spill.
 3          Q.   Yeah.
 4          A.   And so it's a little different than -- and
 5   I believe the motivations for the creations of those
 6   projects are somewhat different than the conversions
 7   using the replacement water.
 8          Q.   Now, those projects do have a benefit
 9   because they're not pumping groundwater; right?
10   They're using wastewater instead of groundwater?
11          A.   Yes.
12          Q.   If we could measure the amount of surface
13   water that's used in lieu of groundwater to make it
14   easy to create -- to add those to your spreadsheet, is
15   that something you could do then?
16          A.   I don't know.  I'd have to see it.
17          Q.   Okay.
18          A.   I mean I'd have to see the proposal.
19          Q.   Do you have any lists or other documents
20   that identify these wastewater conversions?
21          A.   Not that I'm going to give you.
22          Q.   Who would we talk to to find out where
23   these have taken place?
24          A.   Oh, you know, they could be queried
25   probably out of our database.  We don't -- you know,
0269
 1   typically don't make it a habit to give lists of stuff
 2   like that to people.  But they could be queried out of
 3   our database, possibly Mr. Hansten with the canal could
 4   tell you where those projects were, because the canal
 5   company's got a hand in it.
 6               Now, how the canal would feel about you
 7   using their project for credit, I don't know.
 8          Q.   Yeah.
 9          A.   But that would be between you and them.
10          MR. TJ BUDGE:  Okay.  I've got no further
11   questions.
12          THE HEARING OFFICER:  Mr. May?
13          MR. MAY:  No.
14          THE HEARING OFFICER:  Mr. Lemmon?
15          MR. LEMMON:  No.
16          THE HEARING OFFICER:  Okay.  Thank you,
17   Ms. Yenter.
18               We're at about five to 5:00.  What's the
19   desire of the parties?  Is this a good place to break
20   for the evening?
21          MR. TJ BUDGE:  Yeah.
22          MR. HAEMMERLE:  Are we breaking?
23          THE HEARING OFFICER:  I'm just asking.
24          MR. HAEMMERLE:  Do you want to get Hansten done
25   before we go?
0270
 1          MR. RANDY BUDGE:  I thought we did.
 2          MR. MAY:  I don't think we went over the
 3   exhibits.
 4          MR. TJ BUDGE:  No, Fritz wants to read into the
 5   record some of the content from Hansten's deposition
 6   transcript.  I don't know if that's something you are
 7   prepared to do as well, or if you want to do that
 8   tomorrow.
 9          MR. HAEMMERLE:  Well, what I wanted to do was
10   just fairly summarize what I believe -- you know, if
11   you want to go read in line by line or just --
12          MR. RANDY BUDGE:  You want to do a midcase
13   closing argument?
14          MR. HAEMMERLE:  Well, I'll be prepared to
15   tomorrow, then, to do line by line from his deposition
16   to summarize.
17          MR. RANDY BUDGE:  Well, I thought we stipulated
18   to admit his deposition.
19               Why would we be going line by line to read
20   it a second time?  The Director can obviously read the
21   deposition in evidence.
22          MR. HAEMMERLE:  I thought in lieu of live
23   testimony we'd have the opportunity to summarize
24   relevant points to make it easier for the Director to
25   find them, as opposed to fishing around the entire
0271
 1   deposition.
 2               Are we off the record?  We can fight about
 3   this off the record.
 4          MR. RANDY BUDGE:  Yeah.
 5          THE HEARING OFFICER:  All right.  Well, let's
 6   adjourn for tonight, and we'll pick up tomorrow.
 7               Do you want to start at 9:00, or do you
 8   want to start at 8:30?  We used to start at 8:30 in the
 9   Rangen matter.
10          MR. HAEMMERLE:  Let's do it.
11          THE HEARING OFFICER:  8:30?
12          MR. HAEMMERLE:  8:30.
13          THE HEARING OFFICER:  Is that good for
14   everybody?
15               Let's start at 8:30.  And then we'll start
16   the testimony and maybe get ahead.  And so let's go off
17   the record.  We'll start tomorrow.
18               Thanks, Jeff.
19               (Hearing adjourned at 4:55 p.m.)
20                            -oOo-
21   
22   
23   
24   
25   
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· · · · ··       THE HEARING OFFICER:··Greetings again to·1·


· ·everyone.··We're on the record.··My name is Gary·2·


· ·Spackman.··I'm the director of the Idaho Department of·3·


· ·Water Resources, and I'm holding a hearing today·4·


· ·regarding a mitigation plan that's been filed by the·5·


· ·Idaho Groundwater Appropriators.··And I'll refer to the·6·


· ·Idaho Groundwater Appropriators as "IGWA" commonly as·7·


· ·we go through this particular hearing.·8·


· · · · · · · ·            And the mitigation plan that was filed was·9·


· ·in reference to a -- an order of curtailment that was10·


· ·issued by the Director of the Department of Water11·


· ·Resources regarding a delivery call filed by Rangen,12·


· ·Inc., for which we previously held a hearing and I13·


· ·issued a final order.14·


· · · · · · · ·            And again, the mitigation plan was filed by15·


· ·IGWA, and this hearing was scheduled expeditiously to16·


· ·address the mitigation plan and to also deal with some17·


· ·issues regarding the curtailment of groundwater uses18·


· ·and diversions of water across the Eastern Snake Plain,19·


· ·specifically groundwater.20·


· · · · · · · ·            And there is a related issue, although not21·


· ·at issue today, regarding the diversion and use of22·


· ·water by Rangen, Inc.23·


· · · · · · · ·            And because of those two pending matters,24·


· ·it was important to the Director that we schedule this25·
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· ·hearing expeditiously.·1·


· · · · · · · ·            So I want to thank the parties verbally·2·


· ·today for their preparation today.··I know it was under·3·


· ·a short time frame.··And I want to express my·4·


· ·appreciation.·5·


· · · · · · · ·            Now, we talked about some preliminary·6·


· ·matters that need to be addressed today.··And I suppose·7·


· ·the first of those matters has to do with an order, or·8·


· ·at least a letter that I issued last week, regarding·9·


· ·the status of Rangen, Inc., in this mitigation hearing.10·


· · · · · · · ·            And the letter, as I recall its text,11·


· ·informed Rangen and the other parties that the protest12·


· ·that was filed by Rangen was not timely because the13·


· ·filing fee was not paid with the protest.··And as a14·


· ·result, the letter stated that Rangen would not be15·


· ·considered a party for -- at least a protestant party16·


· ·for this particular hearing.17·


· · · · · · · ·            And in response I see that Rangen has filed18·


· ·a petition to intervene as well as some supporting19·


· ·affidavits or a supporting affidavit.··And so at this20·


· ·point in time, unless the parties have other comments,21·


· ·it seems to me we ought to take the motion up, the22·


· ·motion to intervene up at this point in time.23·


· · · · · · · ·            And before we go there, I want to go around24·


· ·and introduce the parties.··So let's start with IGWA,25·
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· ·if we can.··Please state either your position or your·1·


· ·representation.·2·


· · · · ··       MR. BRENDECKE:··I'm Chuck Brendecke.··I'm an·3·


· ·engineering consultant for IGWA.·4·


· · · · ··       MR. TJ BUDGE:··My name is TJ Budge.··I'm one of·5·


· ·the attorneys for IGWA.·6·


· · · · ··       MR. RANDY BUDGE:··Randy Budge, one of the·7·


· ·attorneys for IGWA.·8·


· · · · ··       MR. MAY:··Justin May representing Rangen, Inc.·9·


· · · · ··       MR. HAEMMERLE:··Fritz Haemmerle, Rangen, Inc.10·


· · · · ··       MS. BRODY:··And Robyn Brody with Rangen.11·


· · · · ··       THE HEARING OFFICER:··And I think we have one12·


· ·more party sitting in the gallery.13·


· · · · · · · ·            Mr. and Mrs. Lemmon.14·


· · · · ··       MR. LEMMON:··Yeah.··Gary Lemmon, Blind Canyon15·


· ·Aquaranch.16·


· · · · ··       THE HEARING OFFICER:··And you're certainly17·


· ·willing to sit at the table up here.··I'm sure you'd18·


· ·feel much more comfortable.19·


· · · · · · · ·            And, Linda, you can come forward as well,20·


· ·if you'd like.21·


· · · · ··       MS. LEMMON:··I'm fine here.22·


· · · · ··       THE HEARING OFFICER:··Okay.··All right.··And23·


· ·just for the record, because we're talking about party24·


· ·status, it's my understanding that the Lemmons filed a25·
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· ·protest, it was timely, and paid the appropriate fee·1·


· ·for filing the protest.··So they're recognized as a·2·


· ·party in this contested case proceeding.·3·


· · · · · · · ·            Okay.··Other matters that we need to talk·4·


· ·about?·5·


· · · · ··       MS. McHUGH:··Mr. Director.·6·


· · · · ··       THE HEARING OFFICER:··Yes.·7·


· · · · ··       MS. McHUGH:··Candice McHugh.··I just wanted to·8·


· ·make a note for the record that I represent Butch·9·


· ·Morris, who may be called as a witness.··Just for the10·


· ·Director's information.11·


· · · · ··       THE HEARING OFFICER:··Okay.··Thank you.12·


· · · · · · · ·            Others?··We won't introduce everybody in13·


· ·the gallery, unless it's important to you to have your14·


· ·name on the record.15·


· · · · · · · ·            Okay.··Yes, TJ.16·


· · · · ··       MR. TJ BUDGE:··Director, one thing I explained17·


· ·to Garrick before you arrived, some of the exhibits18·


· ·that IGWA has identified are spreadsheets.··And we19·


· ·provided hard copies for the witness and for you of all20·


· ·of IGWA's exhibits, except for those spreadsheets.··We21·


· ·provided those on a thumb drive.··And those have been22·


· ·provided to Mr. Baxter.··So those will be available23·


· ·electronically to the Department.24·


· · · · · · · ·            And Justin May has copies of those as well25·
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· ·so that they can be projected on the screen for·1·


· ·discussing during the hearing today.·2·


· · · · ··       THE HEARING OFFICER:··Thank you.·3·


· · · · · · · ·            And I assume, Mr. May, that you brought·4·


· ·your technical electronic wizardry with you today?·5·


· · · · ··       MR. MAY:··I do.·6·


· · · · · · · ·            Now, TJ, just to address this, since we're·7·


· ·doing it -- we can talk about it later as it comes·8·


· ·up -- do we need to go through the spreadsheets so we·9·


· ·need it live up there?··I can certainly do that, if I10·


· ·can figure out which ones they are.11·


· · · · ··       MR. TJ BUDGE:··Yeah, they have exhibit numbers.12·


· · · · ··       MR. MAY:··Okay.13·


· · · · ··       MR. TJ BUDGE:··So if you can pull up the14·


· ·exhibit number as we did before.15·


· · · · ··       MR. MAY:··Yeah, I can pull up the exhibit16·


· ·number, and I have what you sent as the .pdf, you know,17·


· ·already loaded in.··If we need the spreadsheets, I'll18·


· ·just need to make sure that we get that done.19·


· · · · ··       MR. TJ BUDGE:··I'll give you a thumb drive20·


· ·during the break to make sure you've got those.21·


· · · · ··       MR. MAY:··Okay.··I know I got them.··You22·


· ·e-mailed them to us yesterday.23·


· · · · ··       MR. TJ BUDGE:··Okay.24·


· · · · ··       MR. MAY:··But we'll coordinate.··Thanks.25·
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· · · · ··       THE HEARING OFFICER:··Okay.··Other preliminary·1·


· ·matters?·2·


· · · · · · · ·            Okay.··Let's take up the motion to·3·


· ·intervene.·4·


· · · · · · · ·            Who will speak?··Robyn?·5·


· · · · ··       MS. BRODY:··Thank you.·6·


· · · · · · · ·            Director Spackman, in response to the·7·


· ·letter that we received Friday afternoon, Rangen has·8·


· ·filed actually two motions that are related to each·9·


· ·other.··One is a petition to intervene.··And there is a10·


· ·supporting affidavit from Justin May that was filed in11·


· ·connection with that petition to intervene.12·


· · · · · · · ·            Simultaneously, with that we also filed a13·


· ·motion for reconsideration of your -- of your decision14·


· ·that's set forth in the letter.··And this morning we15·


· ·filed a supplemental brief in support of the motion for16·


· ·reconsideration and also an affidavit of Justin May in17·


· ·support of that motion for reconsideration.··I just18·


· ·want to make sure that you're aware of all the19·


· ·documents that have been filed.20·


· · · · · · · ·            I think in order to address these sister21·


· ·motions, we have to start with the backdrop of Rule 5222·


· ·that the Department has promulgated.··Rules of23·


· ·procedure under the Department's own rules are meant to24·


· ·be construed liberally with an aim of securing a just,25·
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· ·speedy, and economical resolution.·1·


· · · · · · · ·            And I think it's important to start there,·2·


· ·because the reason that's stated in the letter that you·3·


· ·provided that Rangen cannot participate in this hearing·4·


· ·as a protestant party is the failure to file a $25 fee·5·


· ·with the protest that was timely filed and accepted by·6·


· ·the Department.·7·


· · · · · · · ·            Rangen has filed a petition to intervene·8·


· ·because we understand that the Department has routinely·9·


· ·accepted parties' participation in matters where a10·


· ·protest was not timely filed.11·


· · · · · · · ·            We've set forth in the motion for12·


· ·reconsideration and in the supplement that we filed why13·


· ·we don't believe that we even have to get to the14·


· ·petition for intervention.··We think we should just be15·


· ·allowed to participate because of what we did do, the16·


· ·substantial compliance.17·


· · · · · · · ·            And I don't want to just reiterate what's18·


· ·in those briefs, but the petition to intervene clearly19·


· ·is a mechanism that's available to Rangen.··In this20·


· ·particular case Rangen from the moment -- IGWA filed21·


· ·its mitigation plan actually in Rangen's delivery call22·


· ·matter.··If you look at their mitigation plan, you'll23·


· ·see it's got the exact same caption that was assigned24·


· ·to Rangen's original delivery call.··That's where it25·
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· ·was filed.·1·


· · · · · · · ·            And in response to that mitigation plan,·2·


· ·the Department issued a notice.··And that notice set·3·


· ·forth when this hearing was going to take place,·4·


· ·advised Rangen to get its witnesses in order and to·5·


· ·provide copies of exhibits, and told Rangen that it was·6·


· ·entitled to participate.·7·


· · · · · · · ·            And Rangen received this notice along with·8·


· ·all of the other parties who participated in Rangen's·9·


· ·delivery call: the Surface Water Coalition folks, the10·


· ·City of Pocatello.··From the beginning Rangen has been11·


· ·treated as a party to this matter.12·


· · · · · · · ·            And we know that because once we got the13·


· ·mitigation plan and the order telling us that a hearing14·


· ·was going to be conducted, what we did was we15·


· ·immediately -- in fact, we got the notice of hearing I16·


· ·believe on a Friday, and by Monday morning I was17·


· ·already in contact with Mr. Budge trying to arrange for18·


· ·discovery.19·


· · · · · · · ·            We filed a stipulation and a joint motion20·


· ·asking the Director to enter an order authorizing us to21·


· ·engage in discovery.··After that I think in the past22·


· ·seven days or ten days, I think we've conducted four or23·


· ·five depositions.··We've exchanged rapid-fire24·


· ·discovery, documents, exhibits.··We've protested the25·
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· ·City's intervention in this matter.·1·


· · · · · · · ·            There is no doubt in anyone's mind in this·2·


· ·room or who has participated in this matter that Rangen·3·


· ·is a party.··Rangen is the interested party.··It's·4·


· ·Rangen's water right that is at issue.··If anybody·5·


· ·should have standing to participate in this case, it's·6·


· ·Rangen.··And a $25 fee ought not prevent that from·7·


· ·taking place.··There is no prejudice to anyone.··The·8·


· ·only prejudice that will result is to Rangen.·9·


· · · · · · · ·            And for those reasons we would ask that the10·


· ·petition to intervene be granted.11·


· · · · · · · ·            Now, Director Spackman, we don't believe12·


· ·you even have to get to that petition for intervention.13·


· ·Rule 58, the rule that was cited in your letter14·


· ·explaining why Rangen could not participate, if you15·


· ·look at the text of that rule, you'll see that it's all16·


· ·about filings that are made by mail; that if you submit17·


· ·a filing by mail and if you don't have the fee with it,18·


· ·it's incomplete.19·


· · · · · · · ·            And we know it -- we know that that's the20·


· ·way to read the rule because it's -- you read the rule21·


· ·completely, in context.22·


· · · · · · · ·            The Department has Rule 300, which governs23·


· ·actually the filing of documents, and Rule 300 tells us24·


· ·that the Department doesn't accept filings without a25·
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· ·fee.··Well, in this case the Department did accept·1·


· ·Rangen's filing without a fee.··And we know that·2·


· ·because the document, the protest that Rangen filed,·3·


· ·was actually hand-delivered to the Department, and it·4·


· ·has the Department's stamp on it, and it's attached to·5·


· ·Justin May's affidavit in support of the petition to·6·


· ·intervene.·7·


· · · · · · · ·            We have a situation that falls -- the·8·


· ·Department's procedural rules don't address this type·9·


· ·of situation.··We don't fall within Rule 58 because we10·


· ·didn't mail it in.··And we don't fall within Rule 30011·


· ·because the fact of the matter is the Department did12·


· ·accept the filing.··So we're outside of those rules.13·


· · · · · · · ·            Now, courts have actually looked at this14·


· ·kind of situation before.··And in the supplemental15·


· ·brief that we provided this morning, the Utah Supreme16·


· ·Court had a situation where Harley-Davidson appealed a17·


· ·workers' compensation determination.··And the18·


· ·Harley-Davidson appeal, it was a mess.··It was a19·


· ·disaster.20·


· · · · · · · ·            Harley-Davidson, they didn't have the right21·


· ·caption on it, they didn't have the right information22·


· ·in it, and they didn't pay the filing fee.··And the23·


· ·court of appeals said, "No, you can't participate.24·


· ·It's a jurisdictional issue.··Your appeals, it's no25·
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· ·good."·1·


· · · · · · · ·            The Utah Supreme Court reversed that·2·


· ·determination finding that, just as we're asking the·3·


· ·Department to rule under Rule 52 here for that liberal·4·


· ·construction, that there was substantial compliance and·5·


· ·that it was not a jurisdictional issue and that·6·


· ·Harley-Davidson could be allowed to proceed on its·7·


· ·appeal.·8·


· · · · · · · ·            The Court noted that there would be other·9·


· ·remedies that might be available if there were some10·


· ·kind of prejudice associated with it.··In this case11·


· ·there's absolutely no prejudice whatsoever.12·


· · · · · · · ·            I don't want to rehash all of the arguments13·


· ·that are in that motion for reconsideration.··We don't14·


· ·even think that Rangen was required to file a protest.15·


· ·If you look at 42 -- Rule 43 doesn't actually set forth16·


· ·the procedure for mitigation plans.··It incorporates by17·


· ·reference the water transfer rule under Idaho Code18·


· ·42-222.19·


· · · · · · · ·            And that's an interesting rule, when you20·


· ·look at 42-222.··Remember, it wasn't written for21·


· ·mitigation plans.··It wasn't written for this.··And22·


· ·what it tells us is that when you're in a23·


· ·water-transfer situation, if you have a protest, you24·


· ·have to file the protest.··And upon paying of the25·
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· ·statutory fee, then the Department shall investigate·1·


· ·the matter and conduct a hearing thereon.·2·


· · · · · · · ·            And it's interesting, the language in that·3·


· ·statute, because what the Department is supposed to·4·


· ·investigate under the statute is the protest.··Rule 43·5·


· ·works differently.·6·


· · · · · · · ·            Rule 43, the Department actually made the·7·


· ·decision to conduct a hearing on the mitigation plan so·8·


· ·that it could evaluate it under Rule 43 criteria.·9·


· · · · · · · ·            And so this gets back to the whole essence10·


· ·of this, which is it's Rangen's delivery call, it's11·


· ·Rangen's water right.··There's absolutely no reason12·


· ·that Rangen should have to file a document letting IGWA13·


· ·know or letting the world know that we're protesting.14·


· · · · · · · ·            Everybody knows we're going to protest15·


· ·this.··Everybody knows that we are protesting it.··It16·


· ·is apparent from everything that has taken place in17·


· ·this case since that notice was issued.18·


· · · · · · · ·            So for those reasons, Director Spackman, we19·


· ·would ask that you either, one, allow us to intervene20·


· ·as a -- we would -- ask you to allow us to intervene in21·


· ·this matter or to grant Rangen's motion for22·


· ·reconsideration.23·


· · · · · · · ·            Thank you.24·


· · · · ··       THE HEARING OFFICER:··Thank you, Ms. Brody.25·
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· · · · · · · ·            TJ or Randy, response?·1·


· · · · ··       MR. TJ BUDGE:··Thanks, Mr. Director.·2·


· · · · · · · ·            These motions came in late, so I haven't·3·


· ·had a lot of time to prepare the response.··And I think·4·


· ·what might be most beneficial is to review some of the·5·


· ·rules that will govern your decision on this issue.·6·


· · · · · · · ·            There's really two issues at play:··One is·7·


· ·whether Rangen's a party to the case; and then the·8·


· ·second issue is whether the protest is valid, even·9·


· ·though the filing fee wasn't paid on time.10·


· · · · · · · ·            The Department's rules of procedure define11·


· ·who qualifies as a party in any case before the12·


· ·Department.··And that's in Rule 151.··And so in13·


· ·response to Rangen's petition for reconsideration, I14·


· ·pulled this out, and I think it's worth pointing out a15·


· ·few things.16·


· · · · · · · ·            Rule 150 defines who qualifies as a party.17·


· ·And it's either applicants, claimants, appellants,18·


· ·petitioner's, complainants, respondents, protestants,19·


· ·or interveners.··Those are the classes of people who20·


· ·are parties before Department cases.21·


· · · · · · · ·            Rules 151 through 156 then define who falls22·


· ·in each of those classes.··And as I look through23·


· ·these -- I won't read them all, but there's -- none of24·


· ·these identify somebody as an automatic party to a25·
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· ·case.··They must either file a complaint or have a·1·


· ·complaint filed against them, file a protest, or be an·2·


· ·intervener.·3·


· · · · · · · ·            What Rangen's advocating for is a class of·4·


· ·water users who are automatically parties to any case·5·


· ·before the Department, whether they file anything or·6·


· ·not.··To my knowledge, that's never been the·7·


· ·Department's practice.··And I'm not aware of any of the·8·


· ·Department's procedural rules that allow that.·9·


· · · · · · · ·            Next I looked at the conjunctive management10·


· ·rules regarding mitigation plans, and that's Rule 43.11·


· ·And in that rule it explains that mitigation plans will12·


· ·be decided following the procedure that's used for13·


· ·water-right transfers under Idaho Code 42-222.14·


· · · · · · · ·            And that statute does very clearly say that15·


· ·protests shall be filed within ten days of the last16·


· ·date of publication.··It then says, "Upon receipt of17·


· ·any protest accompanied by the statutory filing fee,18·


· ·the Department will undertake the procedures set forth19·


· ·in 42-222."20·


· · · · · · · ·            The Department's rule of procedure No. 58,21·


· ·which Rangen does cite, it does also say that protests22·


· ·are not deemed accepted until the filing fee is paid.23·


· · · · · · · ·            So on the issue of whether Rangen is24·


· ·automatically a party simply because the mitigation25·
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· ·affects Rangen, I don't think there's any legal·1·


· ·support.··By that same argument someone could say that·2·


· ·the Mussers are automatically parties, some of the·3·


· ·other downstream users are automatically parties since·4·


· ·they might be affected.·5·


· · · · · · · ·            As you could imagine, that would create a·6·


· ·host of challenges with people saying they had·7·


· ·automatic status because they were somehow affected by·8·


· ·the mitigation plan.·9·


· · · · · · · ·            So I think for Rangen to be admitted as a10·


· ·party at this point would probably require the11·


· ·stipulation of IGWA to allow Rangen to be a party12·


· ·despite not having appropriately filed its protest13·


· ·timely.14·


· · · · · · · ·            The second issue is even if Rangen is a15·


· ·party, is its protest valid.··And the statute I decided16·


· ·explains that the protest isn't deemed accepted until17·


· ·the filing fee is paid.18·


· · · · · · · ·            So even if there was some -- if you accept19·


· ·the argument that they're automatically a party, their20·


· ·protest nonetheless isn't valid, and so they're not in21·


· ·a position to challenge the evidence that IGWA will put22·


· ·on in support of its mitigation plan.23·


· · · · · · · ·            And so this leads me again to the24·


· ·conclusion that as I read the statutes in the25·
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· ·Department's rules of procedure, Rangen is not a valid·1·


· ·protestant in this proceeding, nor are they a party to·2·


· ·this proceeding.·3·


· · · · · · · ·            And this puts IGWA, and me frankly, in a·4·


· ·bit of a difficult position.··I don't think Rangen can·5·


· ·participate here today or challenge our evidence unless·6·


· ·we stipulate to forgive them for their error and allow·7·


· ·them to be a party to this case and to accept their·8·


· ·protest even though they did not follow the·9·


· ·requirements.10·


· · · · · · · ·            And I say this puts me in a difficult11·


· ·position because you don't practice law very long12·


· ·before you realize every attorney makes a mistake once13·


· ·in a while or they get something wrong on their14·


· ·calendar or they miss some deadline for a motion or15·


· ·something like that.16·


· · · · · · · ·            And the practice of law is certainly a lot17·


· ·more enjoyable if attorneys will give each other a18·


· ·little leeway and recognize that.··And it has been my19·


· ·practice to be very liberal and allowing opposing20·


· ·counsel forgiveness when they make mistakes, because21·


· ·I'm certainly going to make some of those myself.22·


· · · · · · · ·            And so personally I feel empathy for the23·


· ·mistake that's been made and a desire out of24·


· ·professional courtesy to perhaps forgive them for that.25·
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· · · · · · · ·            The challenge for me is that I have a duty·1·


· ·to my clients.··And I know from meeting with my clients·2·


· ·that they don't feel that Rangen has been particularly·3·


· ·fair in their litigation strategy.··And Rangen's·4·


· ·strategy has been frustrating to them, to say the·5·


· ·least.··And I know that my clients do not feel much of·6·


· ·a desire to cut Rangen any slack at this point.·7·


· · · · · · · ·            And so the decision for us today is what do·8·


· ·we make of this apparent conundrum.··And I think there·9·


· ·are some solutions that will require perhaps a10·


· ·compromise on both sides.11·


· · · · · · · ·            But the solution we had in mind is this:··I12·


· ·think IGWA could allow and stipulate to Rangen13·


· ·participating in this proceeding and being a party and14·


· ·having the opportunity to assert the issues raised in15·


· ·its protest, which was not timely, on a few conditions.16·


· · · · · · · ·            One of those conditions would be that the17·


· ·curtailment order would be stayed pending the appeals18·


· ·process.··This would have two effects:··It would stay19·


· ·the curtailment of junior-priority rights, but we also20·


· ·expect it would stay the cease-and-desist order that21·


· ·followed that.22·


· · · · · · · ·            That would allow Rangen to continue to use23·


· ·water from Billingsley Creek during the appeals24·


· ·process.··I know Rangen plans to challenge the25·
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· ·cease-and-desist order and challenge the portion of the·1·


· ·curtailment order on which it is predicated.·2·


· · · · · · · ·            IGWA certainly has issues that it intends·3·


· ·to appeal that could relieve it of the curtailment·4·


· ·obligation.··And so this would allow the status quo·5·


· ·essentially to remain as it was the date the·6·


· ·curtailment order was issued.·7·


· · · · · · · ·            The Director has authority under his rules·8·


· ·of procedure to stay his orders.··And so if Rangen·9·


· ·would stipulate to that or agree to that condition,10·


· ·that would allow this proceeding today to go on and11·


· ·Rangen to participate as it has prepared for.12·


· · · · · · · ·            The other piece of that condition would be13·


· ·that once the appeal is decided, we'll then know for14·


· ·sure whether the groundwater pumpers have to mitigate15·


· ·or not.16·


· · · · · · · ·            There is the potential that, Director, you17·


· ·could decide in this proceeding that mitigation is18·


· ·required and the pumpers could spend a lot of money19·


· ·mitigating, only to then have a judge decide that that20·


· ·mitigation was never necessary.21·


· · · · · · · ·            And so what we'd propose is that Rangen be22·


· ·a party to this case, their protest be allowed to be23·


· ·heard, but that the curtailment order and the24·


· ·cease-and-desist order be stayed pending the appeal25·
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· ·process.··And once that appeal process is completed,·1·


· ·that IGWA be given a reasonable time to implement·2·


· ·mitigation -- mitigation solutions that the Director·3·


· ·approves in this proceeding, if, as a result of the·4·


· ·appeal, those are still necessary.·5·


· · · · · · · ·            That's all I have, unless you have any·6·


· ·questions.·7·


· · · · ··       THE HEARING OFFICER:··I have one question, TJ.·8·


· · · · ··       MR. TJ BUDGE:··Yes, please.·9·


· · · · ··       THE HEARING OFFICER:··Where do you stand on the10·


· ·petition to intervene?11·


· · · · ··       MR. TJ BUDGE:··Thank you.··I had a note on that.12·


· · · · · · · ·            Under Rule 352 of the Department's rules of13·


· ·procedure -- I'll just read that real quick.··This is14·


· ·the rule that deals with petitions to intervene.··It15·


· ·says, "Petitions to intervene must be filed at least 1416·


· ·days before the date set for formal hearing or by the17·


· ·date of the pre-hearing conference, whichever is18·


· ·earlier, unless a different time is provided by order19·


· ·or notice."20·


· · · · · · · ·            There has not been any order allowing21·


· ·petitions to intervene up until the day that the22·


· ·hearing begins.··So under the Department's rules of23·


· ·procedure, that petition to intervene cannot be24·


· ·granted, but under the proposal that we made Rangen25·


Page 27


· ·would be allowed to be a party.·1·


· · · · ··       THE HEARING OFFICER:··Okay.··Thank you.·2·


· · · · · · · ·            Ms. Brody?·3·


· · · · ··       MS. BRODY:··In asserting that Rangen is a party·4·


· ·to this action, we aren't suggesting that there should·5·


· ·be a rule that any water user on the system should be·6·


· ·allowed to participate.·7·


· · · · · · · ·            Remember where this mitigation plan was·8·


· ·filed.··It was filed in Rangen's delivery call.··It was·9·


· ·filed in direct response to the final order that was10·


· ·issued ordering curtailment.··The only water right11·


· ·that's at issue is Rangen's.12·


· · · · · · · ·            And Rangen's argument is because of that13·


· ·status and because of the way that Rule 43 operates, we14·


· ·should be allowed to participate outside of any kind of15·


· ·protest.16·


· · · · · · · ·            The protest procedure is about giving17·


· ·notice to Mussers, other folks like Blind Canyon18·


· ·Aquaranch, and giving them the opportunity to come in19·


· ·and be heard in this forum, in this particular matter.20·


· ·That's what we're saying.··And that's why we're arguing21·


· ·that we don't have to file the protest.··We didn't have22·


· ·to pay the fee.··And we ought to be allowed to23·


· ·participate on that basis alone.24·


· · · · · · · ·            Rangen, as far as definitions of parties25·
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· ·and that kind of thing, Rangen's a claimant.··Rangen·1·


· ·filed a delivery call.··We're a claimant.··And we are a·2·


· ·party to this matter and have participated in it·3·


· ·actively for the past two years.·4·


· · · · · · · ·            What's interesting from IGWA's position·5·


· ·here this morning is we don't hear one word about·6·


· ·prejudice, about how they're impacted by the failure to·7·


· ·pay the filing fee.··Nothing.··Because there isn't any.·8·


· ·It is unjust to let a $25 filing fee wag the dog.·9·


· · · · · · · ·            I appreciate the solutions outlined by10·


· ·IGWA, but they're not acceptable to Rangen.··Because11·


· ·frankly, if there is some defect -- we don't believe12·


· ·there is a defect in what's happened here in allowing13·


· ·Rangen to participate, it's not going to be cured by14·


· ·some kind of stipulation on IGWA's part.15·


· · · · · · · ·            The Director has discretion to hear the16·


· ·petition to intervene.··Rule 52 dictates a just result17·


· ·and liberal construction of those rules.18·


· · · · · · · ·            And for those reasons, Director Spackman,19·


· ·we would ask that you, one, reconsider the decision.20·


· ·And if you won't, then to allow Rangen to intervene in21·


· ·this matter this morning.22·


· · · · · · · ·            Thank you.23·


· · · · ··       THE HEARING OFFICER:··Anything further,24·


· ·Mr. Budge?25·
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· · · · ··       MR. TJ BUDGE:··No, thank you.·1·


· · · · ··       THE HEARING OFFICER:··Okay.··What I will do in·2·


· ·this particular case -- and I appreciate the arguments·3·


· ·from both sides.··And, Ms. Brody, you made some·4·


· ·compelling arguments.··I struggled with the equities·5·


· ·and the realization that Rangen has participated since·6·


· ·the time we set this for hearing, that all the parties·7·


· ·anticipated that a protest would be filed, that Rangen·8·


· ·would be a party.··And so I -- the conjunctive·9·


· ·management rules are unique in that a hearing is10·


· ·required when a mitigation plan is filed.11·


· · · · · · · ·            Nonetheless, there is a requirement that we12·


· ·publish notice and the protest be filed.··Because of13·


· ·the short time period that was imposed between the time14·


· ·that we scheduled the hearing and the actual hearing15·


· ·date, the protest, in fact -- I think the last date for16·


· ·protest was a week ago today.··And so there wasn't a17·


· ·lot of time for us to sort this out.18·


· · · · · · · ·            And as a result -- well, let me back up.··I19·


· ·want to be consistent with what we have done regarding20·


· ·the filing of protests in the Department.21·


· · · · · · · ·            And, Ms. Brody, I don't need to go to the22·


· ·arguments that you have presented so that Rangen can be23·


· ·a party, because we have a protestant that timely filed24·


· ·a protest.··We have a contested case, at least in the25·
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· ·typical way in which those contested cases are created·1·


· ·before the Department.··And the Department has·2·


· ·typically allowed and considered petitions for·3·


· ·intervention or petitions to intervene when there is a·4·


· ·contested case that's pending before the Department.·5·


· · · · · · · ·            And so in this particular case, we have a·6·


· ·contested case, we have a valid protest, and I have the·7·


· ·discretion or the authority under the rules of·8·


· ·procedure to allow intervention by order, as I read the·9·


· ·rule.10·


· · · · · · · ·            And so I so order today that Rangen will be11·


· ·recognized as an intervener in this contested case and12·


· ·can fully participate.13·


· · · · · · · ·            I see no reason for prejudice that this14·


· ·order, or allowing intervention, would cause to the15·


· ·parties.··Everybody anticipated that Rangen would be a16·


· ·party today.··And so I grant intervention, and I will17·


· ·issue a written order so that the record documents the18·


· ·granting of the petition.19·


· · · · · · · ·            Okay, everyone?20·


· · · · · · · ·            So Rangen will fully participate as an21·


· ·intervener and a full party in this matter.22·


· · · · · · · ·            Mr. Budge?23·


· · · · ··       MR. TJ BUDGE:··Director, will the issues be24·


· ·limited to those raised in the Lemmons' protest, or25·
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· ·will it include the issues raised in Rangen's protest?·1·


· · · · ··       THE HEARING OFFICER:··I anticipate that all·2·


· ·issues will be on the table, that everybody was·3·


· ·apprised of those issues.··And I don't want to·4·


· ·promote -- from my perspective, I don't want to promote·5·


· ·form over substance, and I don't want to deny Rangen·6·


· ·the opportunity to participate.·7·


· · · · · · · ·            So what we're going through is, I guess, a·8·


· ·formality.··But from my perspective everybody·9·


· ·anticipated that Rangen would participate.··I'm more10·


· ·concerned about the precedent that I set if I start11·


· ·allowing or I start recognizing protests when the12·


· ·filing fee has not been timely paid.13·


· · · · · · · ·            Okay.··Next we have some more motions.14·


· · · · · · · ·            Ms. Brody?15·


· · · · ··       MS. BRODY:··Yes, Director Spackman.16·


· · · · · · · ·            Rangen has filed a motion in limine and a17·


· ·motion to limit the scope of the proposals that are18·


· ·actually considered part of the mitigation plan.19·


· · · · · · · ·            The first motion deals with proposals 320·


· ·through 9 of IGWA's mitigation plan.··Proposal No. 3 is21·


· ·all about the assignment of the water permit22·


· ·application that IGWA has -- excuse me, not IGWA, but23·


· ·that certain groundwater districts have filed on the24·


· ·talus slope water at Rangen's facility.25·
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· · · · · · · ·            That matter -- that particular water permit·1·


· ·has not been acted upon by the Department, other than·2·


· ·in terms of publication, and it hasn't been determined·3·


· ·that the permit will even be granted.·4·


· · · · · · · ·            And so until that happens, it's not -- it·5·


· ·should not be part of the mitigation plan and shouldn't·6·


· ·be something that is considered by the Department at·7·


· ·this point in time.··We just don't know if that·8·


· ·application is going to be granted.·9·


· · · · · · · ·            Rangen has filed its own application.10·


· ·There may be other protests, any number of matters11·


· ·could occur.··But until that occurs we should not spend12·


· ·our time in this hearing addressing what might be,13·


· ·because we just don't know.14·


· · · · · · · ·            Proposals 4 and 5 of IGWA's mitigation plan15·


· ·deal with proposed mitigation solutions that involve16·


· ·replacing fish and paying lost profits.17·


· · · · · · · ·            IGWA presented this argument actually in18·


· ·the Snake River Farms case, and the Director at that19·


· ·time unequivocally ruled out of hand, no, that ordering20·


· ·any kind of payment or fish solution would exceed his21·


· ·statutory authority and is not something that he could22·


· ·do.23·


· · · · · · · ·            So we would ask that proposals 4 and 5 be24·


· ·dismissed and that there not be any evidence of those25·
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· ·proposals presented here today.·1·


· · · · · · · ·            Proposals 6 through 9 of IGWA's mitigation·2·


· ·plan are, by IGWA's own admission in its mitigation·3·


· ·plan, really concepts at this point in time.··Concepts,·4·


· ·however, without technical support are not proper·5·


· ·components of a mitigation plan and isn't something·6·


· ·that the Department, that you, can evaluate under·7·


· ·Rule 43.·8·


· · · · · · · ·            Until you know the particulars of those·9·


· ·particular solutions, you cannot evaluate whether they10·


· ·would in fact result in replacement water to Rangen.11·


· ·You have to have the details.··It's imperative.12·


· · · · · · · ·            And in fact, in the Snake River Farms case,13·


· ·the Hearing Officer, Justice Schroeder, remarked on a14·


· ·proposal actually that Clear Springs had made.··It was15·


· ·apparently during the hearing there was a suggestion of16·


· ·some kind of pump-back option that Clear Springs was17·


· ·proposing instead of an over-the-rim solution.18·


· · · · · · · ·            And Justin Schroeder clearly ruled in that19·


· ·case, look, it's just a concept.··It's a concept20·


· ·without technical support.··He said, "It's one that21·


· ·should be explored, but until I have more, I'm not22·


· ·going to rule on it."23·


· · · · · · · ·            And he didn't, with good reason, because24·


· ·without the details you can't evaluate whether the25·
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· ·solutions, the proposed solutions would in fact result·1·


· ·in replacement water to Rangen under Rule 43.·2·


· · · · · · · ·            From our perspective -- and let me move on·3·


· ·actually to address the Tucker Springs also.··IGWA has·4·


· ·filed a second mitigation plan proposing a pipe·5·


· ·solution from Tucker Springs to deliver water to·6·


· ·Rangen.··It is a concept.··No details.·7·


· · · · · · · ·            More than that, it's a concept proposed in·8·


· ·a second mitigation plan which has not yet been·9·


· ·published to the public, which has not yet gone through10·


· ·the procedural steps that we've been talking about this11·


· ·morning.12·


· · · · · · · ·            And so until that happens, it shouldn't be13·


· ·addressed in this hearing.··I appreciate the effort to14·


· ·be efficient.··But again, it makes no sense to address15·


· ·Tucker Springs until we have a clear proposal:16·


· ·engineering, real investigation, support, a plan on how17·


· ·it's going to be done, because then you can get into18·


· ·the nitty-gritty about whether it satisfies Rule 43.19·


· · · · · · · ·            Bottom line is that from Rangen's20·


· ·perspective the next two days ought to be spent talking21·


· ·about credits for conversions, dried up acres, and22·


· ·recharge activities and the Sandy Pipeline.··Those23·


· ·are -- those are the mitigation proposals that are24·


· ·real, that are on the table, and that ought to be dealt25·


Page 35


· ·with.··The rest of this, until there are clear plans,·1·


· ·the Director ought not consider it.·2·


· · · · · · · ·            Thank you.·3·


· · · · ··       THE HEARING OFFICER:··Thank you, Ms. Brody.·4·


· · · · · · · ·            Mr. Budge?·5·


· · · · ··       MR. TJ BUDGE:··Thank you, Mr. Director.·6·


· · · · · · · ·            I'll address first what was actually a·7·


· ·motion to dismiss parts 3 through 9 of our mitigation·8·


· ·plan, and then secondly address our desire to put on·9·


· ·some explanation of another mitigation solution that10·


· ·we've identified.··And just in the interest of11·


· ·efficiency, I would like to have some discussion of12·


· ·Tucker Springs.13·


· · · · · · · ·            First, on the motion to dismiss a little14·


· ·bit of background, I think, is appropriate.··In15·


· ·anticipating an order on the Rangen delivery call16·


· ·proceeding, the groundwater pumpers had certainly17·


· ·discussed ways a curtailment obligation could be18·


· ·mitigated.19·


· · · · · · · ·            At that time we had no idea if there would20·


· ·be a mitigation obligation, and if so, no idea what the21·


· ·extent of that obligation would be.··So certainly not22·


· ·realistic to spend money engineering, acquiring23·


· ·easements, designing plans for mitigation proposals we24·


· ·didn't know would exist or in what quantity.25·
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· · · · · · · ·            Once the order was issued -- and frankly a·1·


· ·little more -- dealing perhaps more acres than we·2·


· ·anticipated, there, as you might imagine, was a quick·3·


· ·action to figure out how we actually mitigate this·4·


· ·curtailment order.·5·


· · · · · · · ·            And we met with our clients and we talked·6·


· ·about solutions that had been discussed previously, and·7·


· ·we identified things that they often do, too, when they·8·


· ·need water.··They install pumps, they install pipes,·9·


· ·they exchange water and things of that nature.10·


· · · · · · · ·            And we felt it was important to get the11·


· ·mitigation process started as quickly as possible.··And12·


· ·so we did submit a mitigation plan within ten days or13·


· ·so, if my recollection is right, of the curtailment14·


· ·order.15·


· · · · · · · ·            I think with some cooperation Rangen could16·


· ·have looked at those mitigation proposals, identified17·


· ·which ways they thought were most effective to get them18·


· ·water, and we could have sat around the same table and19·


· ·been a long ways down the road of implementing ways to20·


· ·actually get water to Rangen's facility.21·


· · · · · · · ·            Unfortunately, what we've learned from this22·


· ·proceeding is that Rangen has been far more interested23·


· ·in killing IGWA's mitigation plan than finding ways to24·


· ·get water to its facility.25·
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· · · · · · · ·            We admit that we don't have every·1·


· ·mitigation proposal fully engineered.··We don't have·2·


· ·all of the easements in place, haven't undertaken the·3·


· ·condemnation actions that may be necessary.··And we·4·


· ·don't think it would have been a practical or effective·5·


· ·use of time or resources to do that.··First given the·6·


· ·time constraints, and second given the costs involved.·7·


· · · · · · · ·            We view a mitigation plan as not all that·8·


· ·much different than a water right application or a·9·


· ·transfer application.··When a water user files for a10·


· ·water right or a transfer, they provide the Department11·


· ·with information to understand hydraulically how that12·


· ·will work.··We're going to move water from A to B.13·


· ·We're going to change a point of diversion from C to D.14·


· · · · · · · ·            The water user doesn't run power to their15·


· ·proposed points of diversion, they don't drill wells,16·


· ·install pivots, interconnect systems, do engineering17·


· ·until they know the Department will accept it from a18·


· ·hydrologic standpoint that that can be implemented19·


· ·without injuring other water users.20·


· · · · · · · ·            And that's what we anticipate this21·


· ·proceeding being.··We can discuss and explain each of22·


· ·our proposals, how they'll work in practice, how23·


· ·they'll benefit Rangen.24·


· · · · · · · ·            We don't want to engineer an over-the-rim25·
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· ·plan unless the Director decides that can reasonably·1·


· ·address their need, or a pump-back plan.··And once the·2·


· ·Director approves mitigation solutions, then we can·3·


· ·evaluate which are cost effective, prepare the·4·


· ·engineering, and do that.·5·


· · · · · · · ·            But there's certainly enough information·6·


· ·for the Director to evaluate the hydraulics of our·7·


· ·mitigation plan and whether they will in fact provide·8·


· ·water to Rangen.··And we would certainly ask the·9·


· ·Director to listen to the evidence we have to present10·


· ·at the hearing on this matter.11·


· · · · · · · ·            Now turning to the Tucker Springs.··As we12·


· ·continue to investigate the mitigation solutions we13·


· ·initially identified, another solution was brought to14·


· ·our attention involving another spring that's not far15·


· ·away called Tucker Springs.16·


· · · · · · · ·            And we've been engaged in efforts to17·


· ·procure the right to use some of that water for18·


· ·mitigation.··The Tucker Springs project, which I won't19·


· ·go into detail, but it's really mechanically no20·


· ·different than like a pump-back or over-the-rim.··It's21·


· ·just pumping water from one spring to other.22·


· · · · · · · ·            We think if Rangen is interested in water23·


· ·they would want to hear more about it.··We are not24·


· ·asking the Director to preclude Rangen from challenging25·
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· ·that proposal later on, but we do have Dr. Brendecke·1·


· ·here from Colorado.··And we would like to preserve just·2·


· ·a brief, general explanation of how that would work.·3·


· ·That would benefit not only us and the Director to·4·


· ·understand what else is out there, but also Rangen to·5·


· ·understand this other solution.·6·


· · · · · · · ·            And if Rangen upon further investigation·7·


· ·has objections to it, they would certainly have the·8·


· ·chance to raise those.··We're not trying to foreclose·9·


· ·them from doing that, but we do think there's value in10·


· ·having this out there as another alternative that we're11·


· ·exploring at this point that we think is promising.12·


· · · · · · · ·            Any questions?13·


· · · · ··       THE HEARING OFFICER:··Thank you, Mr. Budge.14·


· · · · ··       MR. TJ BUDGE:··Thank you.15·


· · · · ··       THE HEARING OFFICER:··Ms. Brody?16·


· · · · ··       MS. BRODY:··The procedure set up for mitigation17·


· ·plans doesn't provide for the kind of exploratory18·


· ·discussions that IGWA is proposing to have here.··If19·


· ·IGWA has a proposal, it's supposed to outline it in20·


· ·detail, present it, explain how it provides either the21·


· ·steady state or the direct flow that the Director's22·


· ·order requires.··And then this is the time and place23·


· ·for Rangen to present any objections that it has to the24·


· ·particular proposals.25·
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· · · · · · · ·            We've only had a short period of time to·1·


· ·look at this, but we've sent interrogatories.··We've·2·


· ·taken depositions.··We've asked the questions, "Tell·3·


· ·us, what is your plan?" so that we could formulate the·4·


· ·objections that we're required to present at this·5·


· ·hearing.·6·


· · · · · · · ·            And the issues on, for example, on·7·


· ·proposals 6 through 9 is there aren't any details.·8·


· ·There's not any information, so Rangen can't react to·9·


· ·it.··Again, this is the time and place.··This is the10·


· ·shot that Rangen has at these proposals.11·


· · · · · · · ·            And if we don't have the details, then we12·


· ·can't do our job.··And that's why I'm saying it's13·


· ·not -- they don't meet the requirements under Rule 4314·


· ·in terms of what the details that the mitigation plan15·


· ·has, Rangen can't respond to it, and as a result, those16·


· ·proposals should be dismissed.17·


· · · · · · · ·            When they come up with a particular plan18·


· ·and if they want to discuss them with Rangen, terrific.19·


· ·But until that happens, it's not ripe for the20·


· ·Department to consider.··The Department shouldn't issue21·


· ·any kind of advisory opinion, and we ought to just22·


· ·focus this hearing again on the two issues that we've23·


· ·got, the credits and the Sandy Pipeline.··Those are the24·


· ·proposals that should be dealt with.25·


Page 41


· · · · · · · ·            Thank you.·1·


· · · · ··       THE HEARING OFFICER:··Okay.··Thank you,·2·


· ·Ms. Brody.·3·


· · · · · · · ·            Mr. Budge?·4·


· · · · ··       MR. TJ BUDGE:··Brief response.·5·


· · · · · · · ·            I take exception to the idea that we·6·


· ·haven't provided any details about our plans.··Rangen·7·


· ·has interviewed a number of people, including·8·


· ·Dr. Brendecke and Lynn Carlquist, and we've explained·9·


· ·exactly how each of these proposals benefits Rangen.10·


· · · · · · · ·            Frankly, I find it a bit disingenuous to11·


· ·spend the first 20 minutes talking about fairness and12·


· ·liberal construction and helping Rangen out and not13·


· ·prejudicing them, and then the day before the hearing,14·


· ·a month after our mitigation plan was filed, we get a15·


· ·motion to dismiss 70 percent of it.16·


· · · · · · · ·            So if they had those concerns, they could17·


· ·have raised them.··But the truth is they don't want18·


· ·mitigation.··We're here to show how we can provide it.19·


· ·And in the past there have been people who have20·


· ·objected to mitigation, and the directors allowed it21·


· ·over their objection.22·


· · · · · · · ·            That's what we're going to do.··We'll23·


· ·explain to the Director the same thing we explained to24·


· ·Rangen in the depositions, and you'll understand25·
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· ·exactly how they benefit Rangen and to what extent.·1·


· · · · ··       THE HEARING OFFICER:··Okay.··Thank you,·2·


· ·Mr. Budge.·3·


· · · · · · · ·            As I look at the documents, I have two·4·


· ·motions that are pending:··One is a motion to dismiss·5·


· ·proposals 3 through 9, and then there is a motion in·6·


· ·limine related to presentation of any evidence·7·


· ·regarding water being provided from Tucker Springs.·8·


· · · · · · · ·            So let me talk first about the motion to·9·


· ·dismiss, and I suppose it could be also interpreted as10·


· ·a motion in limine.··But because the motion was to11·


· ·dismiss specific proposals, I'll go through those.12·


· · · · · · · ·            So with respect to No. 3, which is the13·


· ·portion of the mitigation plan that relates to a filing14·


· ·of a water right application by IGWA for diversion and15·


· ·use of water from the talus slope in and near the16·


· ·Curren Tunnel, this is a pending application, as you17·


· ·pointed out, Ms. Brody, but nonetheless, it is a viable18·


· ·proposal for mitigation and it is fact based, although19·


· ·we won't have all of the facts, but certainly some20·


· ·information regarding the application would be valuable21·


· ·to the Department and the Director.22·


· · · · · · · ·            So with respect to the motion to dismiss,23·


· ·I'll deny it for component No. 3.··That is the water24·


· ·right application No. 36-16976 and information related25·
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· ·to the application.·1·


· · · · · · · ·            With respect to proposals 4 and 5, this·2·


· ·would be either monetary compensation or replacement of·3·


· ·fish that may not be able to be reared as a result of·4·


· ·reductions in water flows from Rangen or from Curren·5·


· ·Tunnel.·6·


· · · · · · · ·            In previous decisions or a previous·7·


· ·decision by the Department, and my understanding is·8·


· ·that we've consistently interpreted that either·9·


· ·replacement in compensation or replacement in10·


· ·commodity, other than water, is not an acceptable form11·


· ·and proposal in a mitigation plan.··And so I will grant12·


· ·the motion to dismiss related to proposals 4 and 5.13·


· · · · · · · ·            With respect to portions 6 through 7,14·


· ·Ms. Brody, I'll just quote what you said.··You said you15·


· ·needed to know the particulars and that these are16·


· ·concepts, you said without technical support, but from17·


· ·the Hearing Officer's perspective you're essentially18·


· ·telling me that these are matters of fact and issues of19·


· ·facts, and they're issues of fact that the Director20·


· ·should hear in the hearing.··And the development of21·


· ·those facts I recognize perhaps the parties have not22·


· ·been given a great deal of time to explore the facts,23·


· ·but certainly they've been engaged in talking about it.24·


· · · · · · · ·            And so I'll deny the motion to dismiss25·
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· ·regarding items 6 through 9 of the mitigation plan.·1·


· · · · · · · ·            And so we will hear evidence regarding·2·


· ·proposals 1 through 3 and proposals 6 through 9 in the·3·


· ·hearing.··And now let's go to the motion --·4·


· · · · · · · ·            Yes, Mr. Budge.·5·


· · · · ··       MR. TJ BUDGE:··I apologize for talking so much.·6·


· · · · · · · ·            On 4 and 5, which are the fish replacement·7·


· ·and monetary compensation, I ought to clarify our·8·


· ·request in that regard.·9·


· · · · ··       THE HEARING OFFICER:··Okay.10·


· · · · ··       MR. TJ BUDGE:··We always understood that the11·


· ·Director would not be approving those over Rangen's12·


· ·objection.13·


· · · · · · · ·            My recollection from the prior case is that14·


· ·those were approved subject to the seniors' agreement.15·


· ·And so we put those in there to let Rangen know that16·


· ·we're willing to explore and discuss all options,17·


· ·including providing fish and money.18·


· · · · · · · ·            And I guess what we were hoping for was19·


· ·a -- maybe a conditional approval that those would be20·


· ·valid to the extent Rangen accepts them.21·


· · · · ··       THE HEARING OFFICER:··Thank you, Mr. Budge.22·


· · · · · · · ·            My view is that there's a broad spectrum of23·


· ·possibilities in the settlement arena.··And those24·


· ·possibilities are more narrow in the ability of the25·
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· ·Director to consider in a mitigation plan.··So I·1·


· ·appreciate you calling them to the attention of the·2·


· ·Director and the parties, but those components more·3·


· ·properly should be addressed in a negotiation setting·4·


· ·and not in the contested case here.··Thank you.·5·


· · · · · · · ·            Okay.··Now let's just talk about the motion·6·


· ·in limine.··And I have some empathy for IGWA and the·7·


· ·time frames within which they and it was trying to·8·


· ·propose various, I guess, alternatives for mitigation.·9·


· · · · · · · ·            And some of those possibilities may not10·


· ·have been evident to IGWA at the time that it filed its11·


· ·initial mitigation plan.··So I have some empathy.12·


· ·Nonetheless, the rules require that we publish notice13·


· ·of specific mitigation plans.··I really would like to14·


· ·be able to consolidate so that we don't have a double15·


· ·hearing regarding another mitigation plan.··But16·


· ·nonetheless, I think the rules require that we publish17·


· ·notice, and then prospective parties have an18·


· ·opportunity to participate.19·


· · · · · · · ·            We may have parties who have an interest in20·


· ·Tucker Springs that aren't even here today.··And they21·


· ·should also have an opportunity to participate.··And we22·


· ·haven't given them that opportunity in this proceeding.23·


· · · · · · · ·            So despite the fact that I'd like to rule24·


· ·so that we allow as much to come in as possible for the25·
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· ·sake of economy, we need to protect the prospective·1·


· ·parties and the process that's set forth in the·2·


· ·conjunctive management rules.·3·


· · · · · · · ·            So I grant the motion in limine regarding·4·


· ·the proposal to mitigate with water from Tucker·5·


· ·Springs.··And we'll just have to go through the·6·


· ·process, Mr. Budge.·7·


· · · · · · · ·            Yes.·8·


· · · · ··       MR. TJ BUDGE:··I think we did anticipate going·9·


· ·through that process and weren't attempting to10·


· ·short-circuit that.··Really what we're hoping to do is11·


· ·just provide an offer of proof and preserve some12·


· ·testimony.13·


· · · · · · · ·            It may be that Dr. Brendecke has to come14·


· ·back in that other proceeding anyways.··But it also may15·


· ·be that some understanding of, you know, preliminarily16·


· ·of what's at stake may avoid that happening, and that17·


· ·would give us a chance to preserve some testimony with18·


· ·the reporter here.··We didn't anticipate, you know,19·


· ·short-circuiting the standard procedure.20·


· · · · ··       THE HEARING OFFICER:··I strain to want to do it,21·


· ·Mr. Budge.··But I think it's outside of this22·


· ·proceeding, and perhaps it's a matter for settlement23·


· ·discussions to begin with.··And if we have to, we'll24·


· ·come back.··Thanks.25·
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· · · · · · · ·            Ms. Brody.·1·


· · · · ··       MS. BRODY:··Director Spackman, let me just ask·2·


· ·one clarifying question with respect to proposal No. 3.·3·


· · · · ··       THE HEARING OFFICER:··Okay.·4·


· · · · ··       MS. BRODY:··I assume that you won't be making·5·


· ·any findings with respect to the permit; is that right?·6·


· · · · ··       THE HEARING OFFICER:··No, there won't be any·7·


· ·final determination of whether the application is·8·


· ·approved or not approved.··It's a separate proceeding.·9·


· · · · ··       MS. BRODY:··Okay.··Thank you.10·


· · · · ··       THE HEARING OFFICER:··Okay.··Other matters we11·


· ·need to talk about?12·


· · · · · · · ·            Do the parties want a moment to regroup?13·


· · · · · · · ·            Mr. Budge, Randy.14·


· · · · ··       MR. RANDY BUDGE:··Mr. Director, one preliminary15·


· ·matter before we proceed with the evidence, if I may.16·


· ·I think we have a stipulation with counsel relative to17·


· ·the admission of the deposition and exhibits of Alan18·


· ·Hansten, the manager for North Side Canal Company.··I19·


· ·wanted to confirm that so we won't try to bring him as20·


· ·a witness.21·


· · · · ··       MR. HAEMMERLE:··Director, that's correct.··We do22·


· ·have an agreement with -- regarding Alan Hansten.23·


· ·We're going to introduce his deposition.24·


· · · · · · · ·            The difficulty with part of that, Randy, is25·
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· ·that the exhibits aren't actually attached to the·1·


· ·deposition.··So we'll have to go through allowing his·2·


· ·deposition in and identifying some of the important·3·


· ·exhibits that went along with that.··But that is·4·


· ·correct.·5·


· · · · ··       MR. RANDY BUDGE:··And one other matter relative·6·


· ·to depositions, we had proposed Frank Erwin's·7·


· ·deposition and Butch Morris' deposition also come in in·8·


· ·lieu of their testimony.··I don't know if Rangen has·9·


· ·changed their position on that, but both of those10·


· ·parties had made contact with us over the weekend11·


· ·asking if that were possible so they wouldn't have to12·


· ·appear.13·


· · · · · · · ·            And so I pose that to counsel simply14·


· ·because they may have been contacted as well over the15·


· ·weekend by counsel for those parties who was trying to16·


· ·secure a stipulation.17·


· · · · ··       MR. HAEMMERLE:··I appreciate the request for18·


· ·that, Director.··We did speak about that previously.19·


· ·But we did, I think, inform IGWA that we did in fact20·


· ·want Mr. Erwin and Mr. Morris to be here.··I think21·


· ·they're scheduled to be here tomorrow.··And we don't22·


· ·anticipate that their testimony is going to take too23·


· ·long.24·


· · · · ··       MR. RANDY BUDGE:··And one other final matter --25·
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· ·and I apologize for belaboring the point, but it might·1·


· ·expedite the hearing.··There were a number of exhibits·2·


· ·that we've identified that are simply part of the·3·


· ·records of the Department in other proceedings, various·4·


· ·orders.··And we would ask that judicial notice be taken·5·


· ·of those specific exhibits just to expedite the·6·


· ·proceeding.·7·


· · · · · · · ·            And those documents are IGWA's·8·


· ·Exhibits 103, 104, 105, also 119, 120, 130, and --·9·


· ·excuse me, that's 1030, and also 1034 through 1049.10·


· ·And we just wanted to identify of those matters, we'd11·


· ·ask judicial notice be taken.··We'd ask a stipulation12·


· ·of counsel for the admission of those.··And they can13·


· ·take a look at them while we take our short break and14·


· ·come back and respond on that.15·


· · · · · · · ·            And if Rangen has some similar exhibits16·


· ·they want to present, we can discuss that as well, if17·


· ·you want to identify them.18·


· · · · ··       MR. HAEMMERLE:··I think it might behoove us,19·


· ·Director, to have a short kind of consultation on --20·


· ·I'm sure there's other exhibits that we can agree to.21·


· ·So maybe if we can take 15 minutes or so.22·


· · · · ··       THE HEARING OFFICER:··Okay.··That would be23·


· ·great.24·


· · · · · · · ·            Before we break, let me just ask a question25·
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· ·or two.·1·


· · · · · · · ·            I understood at the end of last week that·2·


· ·Alan Hansten might participate via teleconference or·3·


· ·videoconference.·4·


· · · · · · · ·            And the parties have determined, then, that·5·


· ·his deposition will substitute for his direct·6·


· ·testimony; is that correct?·7·


· · · · ··       MR. HAEMMERLE:··That's correct, Director.·8·


· · · · ··       MR. RANDY BUDGE:··Correct.·9·


· · · · ··       THE HEARING OFFICER:··Okay.··That's great,10·


· ·because then we don't need to worry about the VCR11·


· ·setup.12·


· · · · · · · ·            And then there's some question -- I suppose13·


· ·what you want to talk about, Mr. Haemmerle, is14·


· ·stipulation to some of these marked exhibits that Randy15·


· ·Budge has referred to.··And we'll expect that16·


· ·Mr. Morris and Mr. Erwin will be here tomorrow.17·


· · · · · · · ·            And the only other question that I have,18·


· ·based on some of the rumors that I've heard coming back19·


· ·to me, is how long do we anticipate for this hearing?20·


· ·I have scheduled two days.··Do we need to block out21·


· ·another half day or more on Wednesday?··I know I have a22·


· ·commitment Wednesday afternoon.··But what do the23·


· ·parties think?24·


· · · · ··       MR. HAEMMERLE:··Well, it seems like I'm always25·
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· ·wrong, but I think two days should cut it.··We've taken·1·


· ·depositions.··None of the depositions have taken all·2·


· ·that long.··And I think we're ready to condense the·3·


· ·testimony down even further than that.··So I feel good·4·


· ·about two days.·5·


· · · · ··       MR. TJ BUDGE:··We're optimistic we'll be done in·6·


· ·two days.··If you wouldn't mind keeping maybe part of·7·


· ·the day Wednesday open just in case.·8·


· · · · ··       THE HEARING OFFICER:··Okay.··I'm clearing out·9·


· ·Wednesday morning for the parties.··I hope your10·


· ·schedules will remain.11·


· · · · · · · ·            Okay.··Let's break for 15 minutes.··We'll12·


· ·come back about 10:25.13·


· · · · · · · ·            (Recess.)14·


· · · · ··       THE HEARING OFFICER:··Okay.··We are back on the15·


· ·record.··And the lights are low, and that must mean the16·


· ·show's ready to start.17·


· · · · · · · ·            So the parties have discussed possibility18·


· ·of stipulation, I think, regarding exhibits,19·


· ·Mr. Haemmerle --20·


· · · · ··       MR. HAEMMERLE:··That's correct, Director.21·


· · · · ··       THE HEARING OFFICER:··-- and Mr. Budge.22·


· · · · ··       MR. RANDY BUDGE:··Yes.23·


· · · · ··       THE HEARING OFFICER:··Does somebody want to24·


· ·recite some stipulation?··I assume there is one.25·
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· · · · ··       MR. RANDY BUDGE:··Yeah.··Thank you.·1·


· · · · · · · ·            With respect to IGWA's exhibits, I believe·2·


· ·we have an agreement to admit all of these exhibits for·3·


· ·all purposes.··Exhibit 2002 --·4·


· · · · ··       MR. TJ BUDGE:··1000.··You have the wrong list.·5·


· · · · ··       MR. RANDY BUDGE:··Wait a minute.·6·


· · · · ··       MR. HAEMMERLE:··Randy, why don't you do yours,·7·


· ·and then I'll do ours.·8·


· · · · ··       MR. RANDY BUDGE:··Okay.·9·


· · · · ··       MR. HAEMMERLE:··Simpler that way.10·


· · · · ··       MR. RANDY BUDGE:··Okay.··Our exhibits would be11·


· ·1003, 1004, 1005, 1019, 1020, 1030 through 1050, 1078,12·


· ·and 1079.··We'd propose to admit for all purposes.13·


· · · · ··       THE HEARING OFFICER:··Mr. Haemmerle?14·


· · · · ··       MR. HAEMMERLE:··Thank you, Director.15·


· · · · · · · ·            We have agreed for the admission of 200216·


· ·through 2006, 2009 through 2012, 2041 through 2043.17·


· ·200- --18·


· · · · ··       MR. RANDY BUDGE:··Excuse me.19·


· · · · ··       MR. HAEMMERLE:··Yeah.20·


· · · · ··       MR. RANDY BUDGE:··I think 2041A was a backfile,21·


· ·not included.22·


· · · · ··       MR. HAEMMERLE:··I don't have 41A on my list.23·


· · · · · · · ·            Proceeding -- Counsel, you can correct me24·


· ·if I'm wrong on any of these -- 2041 through 2043,25·
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· ·2045, 2046, 2047, 2049, 2051, 2052, 2053A, 2054A,·1·


· ·2055A, 2056A, 2057, 2058A, 2059A, 2060A, 2061A, 2062,·2·


· ·2063, 2064A, 2065A, 2066A, 2068, and 2070 and 2074.·3·


· · · · ··       MR. RANDY BUDGE:··We don't have a 2074.·4·


· · · · ··       MR. HAEMMERLE:··2074, Counsel, is the color·5·


· ·version of Frank Erwin's map that he created of·6·


· ·basically Basin 36A, Water District 36A.·7·


· · · · ··       MR. MAY:··It's the color version of what is·8·


· ·2011, without Frank's notes on it.·9·


· · · · ··       MR. RANDY BUDGE:··Okay.··Fritz, the only10·


· ·clarification is, just because I'm not sure if you11·


· ·intended it to be in the sequence, 2041A backfile was12·


· ·not included.13·


· · · · ··       MR. HAEMMERLE:··We'll include 2041A as the14·


· ·backfile, yes.15·


· · · · ··       MR. RANDY BUDGE:··I don't think we want to have16·


· ·the backfiles come in yet.17·


· · · · ··       MR. HAEMMERLE:··That's fine.18·


· · · · ··       MR. RANDY BUDGE:··Any of the backfiles.··So19·


· ·excluding -41A.20·


· · · · ··       MR. HAEMMERLE:··Yeah.··So it's just 241 (sic)?21·


· · · · ··       MR. RANDY BUDGE:··Correct.22·


· · · · ··       MR. HAEMMERLE:··All right.23·


· · · · ··       THE HEARING OFFICER:··Okay.··And the parties24·


· ·have agreed to and stipulated to the admission of the25·
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· ·recited exhibits, Mr. Budge and Mr. Haemmerle?·1·


· · · · ··       MR. HAEMMERLE:··Yes, Director.··Contrary to the·2·


· ·last hearing where we tried to preserve things, it's·3·


· ·easier just to -- we've stipulated to the admission of·4·


· ·those documents without reservation.·5·


· · · · ··       THE HEARING OFFICER:··Okay.··And I won't reread·6·


· ·the numbers.··They're in the record.··So as we go·7·


· ·through -- unless you want me to, but I don't know that·8·


· ·there's a need for me to reread them for clarification.·9·


· ·But if there's any question as we go through the10·


· ·testimony, please raise the question or some objection11·


· ·to it.12·


· · · · · · · ·            (Exhibits 1003-1005, 1019, 1020, 1030-1050,13·


· · · · ··       1078, 1079, 2002-2006, 2009-2012, 2041-2043,14·


· · · · ··       2045-2047, 2049, 2051, 2052, 2053A, 2054A,15·


· · · · ··       2055A, 2056A, 2057, 2058A, 2059A, 2060A, 2061A,16·


· · · · ··       2062, 2063, 2064A, 2065A, 2066A, 2068, 2070, and17·


· · · · ··       2074 received.)18·


· · · · ··       THE HEARING OFFICER:··Okay.19·


· · · · ··       MS. BRODY:··Director Spackman?20·


· · · · ··       THE HEARING OFFICER:··Yes, Ms. Brody.21·


· · · · ··       MS. BRODY:··I'm not Blind Canyon's lawyer, but22·


· ·we probably ought to all be sensitive to the fact that23·


· ·these folks have the right to participate in all of24·


· ·this.··If you --25·
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· · · · ··       MR. LEMMON:··I did bring a copy of what I'm·1·


· ·going to present today and left it over here.··But it·2·


· ·really doesn't contain a lot of graphs and tables or·3·


· ·anything.··So it's just basically what I intend to --·4·


· · · · ··       THE HEARING OFFICER:··Well, Mr. Lemmon, I think·5·


· ·really the question Ms. Brody is raising -- and thank·6·


· ·you for calling my attention to it, but I don't know·7·


· ·that Mr. Lemmon participated in the discussion·8·


· ·regarding the exhibits and stipulation to their·9·


· ·admission.10·


· · · · · · · ·            And so, Mr. Lemmon, you're at a slight11·


· ·disadvantage here because -- and it creates maybe some12·


· ·tension in my handling of the exhibits because Rangen13·


· ·and IGWA have stipulated to the admission of exhibits,14·


· ·but you have not stipulated.··And so as these exhibits15·


· ·come in and we talk about them, you have every right16·


· ·then to object to the exhibits as they're offered.17·


· · · · ··       MR. LEMMON:··Okay.18·


· · · · ··       MS. BRODY:··Unless you want to participate in19·


· ·the stipulation.20·


· · · · · · · ·            And maybe at a break, it might be21·


· ·worthwhile to have Mr. Lemmon look at these specific22·


· ·exhibits so that he might have the opportunity to23·


· ·stipulate as well.24·


· · · · · · · ·            Is that a possibility?··How do we want to25·
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· ·handle it?·1·


· · · · ··       MR. RANDY BUDGE:··Well, I believe we served·2·


· ·copies of the exhibits.··I'm not sure if you have·3·


· ·those.··Some of them were sent electronically.·4·


· · · · ··       MR. LEMMON:··I don't have copies of those·5·


· ·exhibits, no.·6·


· · · · ··       THE HEARING OFFICER:··What we could do,·7·


· ·Mr. Lemmon, is I have copies here.··In fact, I don't·8·


· ·know whether there are double copies.··But --·9·


· · · · ··       MR. BAXTER:··You have your copies here, and then10·


· ·the copies for the witnesses over there.11·


· · · · ··       MR. LEMMON:··I don't anticipate objecting to any12·


· ·of the exhibits that will be presented.··But at this13·


· ·point in time I don't know what's being presented, so I14·


· ·really can't...15·


· · · · ··       THE HEARING OFFICER:··I'll tell you what I will16·


· ·do.··I've written down the exhibits and the numbers17·


· ·here, and I'll provide you a copy of the numbers.··And18·


· ·during breaks perhaps you could at least thumb through19·


· ·and see what those exhibits are and familiarize20·


· ·yourself with them.··And then at least you'll have some21·


· ·opportunity to -- when they come up to be acquainted22·


· ·with the exhibits and to voice your opinion on them one23·


· ·way or another.24·


· · · · ··       MR. LEMMON:··Okay.··Thank you.25·
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· · · · ··       THE HEARING OFFICER:··Will that be okay?·1·


· · · · · · · ·            All right.··Other matters?·2·


· · · · · · · ·            Thank you, Ms. Brody, for pointing that·3·


· ·out.·4·


· · · · · · · ·            I want you to fully participate,·5·


· ·Mr. Lemmon, in the proceedings, and I want to keep you·6·


· ·in mind and assist you to the degree I can.·7·


· · · · · · · ·            Okay.··Other preliminary matters?·8·


· · · · · · · ·            Thanks for the efforts of counsel in·9·


· ·working through and stipulating to some of these10·


· ·exhibits.··It will save us a lot of time.11·


· · · · · · · ·            Okay.··Are we ready for presentation of12·


· ·evidence?13·


· · · · ··       MR. RANDY BUDGE:··Yes.14·


· · · · ··       MR. HAEMMERLE:··Director, we had spoken with15·


· ·IGWA about our desire to make -- kind of present a16·


· ·roadmap of what we're intending to do.··I think that17·


· ·would be helpful.18·


· · · · ··       THE HEARING OFFICER:··I did not offer the19·


· ·parties the opportunity for a preliminary statement.20·


· · · · · · · ·            Is that what you're asking for,21·


· ·Mr. Haemmerle?22·


· · · · ··       MR. HAEMMERLE:··Yes, Director.23·


· · · · ··       THE HEARING OFFICER:··Mr. Budge?24·


· · · · ··       MR. RANDY BUDGE:··We don't intend to.25·
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· · · · ··       THE HEARING OFFICER:··You don't intend to offer·1·


· ·any preliminary statement?·2·


· · · · · · · ·            Mr. Haemmerle.·3·


· · · · ··       MR. HAEMMERLE:··May I, Director?·4·


· · · · ··       THE HEARING OFFICER:··Sure.·5·


· · · · ··       MR. HAEMMERLE:··Director, initially I want to·6·


· ·thank you for going through this process in a·7·


· ·methodical way, and I think you should be complimented·8·


· ·for that, and I think the whole Department should be.·9·


· · · · · · · ·            As you know, the -- you issued an order in10·


· ·Rangen's delivery call which required two things:··It11·


· ·required the groundwater districts to either provide12·


· ·9.1 cfs at steady state or provide to us 9.1 cfs of13·


· ·direct flow phased in over a five-year period.14·


· · · · · · · ·            In response to that IGWA filed what it15·


· ·called a mitigation plan.··And we are certainly16·


· ·prepared to address some of the objective things that17·


· ·are presented in that plan.18·


· · · · · · · ·            I think the only real objective things are19·


· ·the request for credit and the Sandy Pipeline.··Really,20·


· ·I think those are the only things that any party is21·


· ·prepared to present any fact or law about.22·


· · · · · · · ·            The Director has already dealt with No. 423·


· ·and 5, and has held that those things will not be24·


· ·discussed.25·
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· · · · · · · ·            And options 6 through 9, Director, really·1·


· ·once the evidence is presented you will find that those·2·


· ·are just highly speculative.··There's no concrete·3·


· ·proposals of any kind.··There's nothing that they can·4·


· ·present or have presented.·5·


· · · · · · · ·            And then on the flip side, there's really·6·


· ·nothing for us to respond to, which leaves us with·7·


· ·simply addressing options 1 through 3.··With respect to·8·


· ·options 1 through 3, Director, going to steady state·9·


· ·first, the final order requires 9.1 cfs at steady10·


· ·state.11·


· · · · · · · ·            There's going to be some evidence12·


· ·presented, either through IGWA or through the13·


· ·Department about conversions, voluntary curtailment,14·


· ·CREP, and recharge.··And we want to state, Director, at15·


· ·the very front end of this that probably the only16·


· ·person or entity that has any knowledge about the type17·


· ·of steady-state response and credit would be IDWR18·


· ·itself.19·


· · · · · · · ·            So as long as the conversion acres are,20·


· ·one, within the curtailment area, that those21·


· ·conversions are in fact the activities of IGWA members,22·


· ·that those things are permanent changes, that those23·


· ·types of things have not already been factored into the24·


· ·Department's curtailment run, we would agree to them.25·
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· · · · · · · ·            And further, we would ask that if the·1·


· ·Department is going to give credit for those things,·2·


· ·then the Department should enter an order doing two·3·


· ·things:··One, identifying the particular acreage that·4·


· ·are covered by conversions, CREP, and those kinds of·5·


· ·things; and at the end of the day, understanding that·6·


· ·this is a multiyear curtailment, multiyear mitigation·7·


· ·plan, enter an order specifying that there shall be no·8·


· ·pumping on those acres.·9·


· · · · · · · ·            We think that's reasonable, that if they're10·


· ·entitled to a steady-state credit then those acres11·


· ·should remain unpumped.12·


· · · · · · · ·            The bottom line, I think, on steady state,13·


· ·Director, is that at most the groundwater districts are14·


· ·going to be able to show a credit for a maximum of15·


· ·1.7 cfs, which is far short of what you had ordered of16·


· ·9.1 cfs.17·


· · · · · · · ·            We think, given that the Department can do18·


· ·those types of calculations, and probably should do19·


· ·those types of calculations, really where we are is --20·


· ·or we think we are is the Sandy Pipeline itself.··Let21·


· ·me back up.22·


· · · · · · · ·            Before we go into the Sandy Pipeline,23·


· ·Director, there would be some type of credit under a24·


· ·direct flow from a transient response for those25·
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· ·conversions, those types of things.··I think the best·1·


· ·numbers that anyone has come up with to date probably·2·


· ·is a total of .6 cfs for a transient response, direct·3·


· ·flow, which then leads us probably to the guts of what·4·


· ·this hearing is about.··And we think that's about the·5·


· ·Sandy Pipeline itself.·6·


· · · · · · · ·            And for the Sandy Pipeline, Director,·7·


· ·that's going to involve the testimony of where the·8·


· ·water comes from.··The water comes from the North Side·9·


· ·Canal Company.··We'll hear the testimony of Alan10·


· ·Hansten.··You'll have his deposition transcript.11·


· ·You're going to hear the testimony of Butch Morris, who12·


· ·uses that water and who has proposed to obtain credit13·


· ·for it.··And finally, you'll hear the testimony of14·


· ·Frank Erwin.15·


· · · · · · · ·            So going through those witnesses in order,16·


· ·Director, you will hear Alan Hansten, and he will tell17·


· ·you these things.··He will tell you that the North Side18·


· ·Canal Company delivers irrigation water, and their19·


· ·rights have a period of use from March 15th through20·


· ·November 15th.··His testimony will be that the actual21·


· ·irrigation season is actually less than that, that the22·


· ·canal turns on their water late March, and they turn23·


· ·off their water in late October.24·


· · · · · · · ·            The North Side Canal Company records25·
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· ·indicate that the Sandy Ponds are delivered water·1·


· ·between late April through early October.··The point of·2·


· ·his testimony, Director, is that there is absolutely no·3·


· ·wastewater that's available from November 16th through·4·


· ·March 14th.·5·


· · · · · · · ·            Now, IGWA has applied for a wastewater·6·


· ·permit 36-17011 for year-round use.··The point is·7·


· ·there's no water in the canal for year-round use.··So·8·


· ·to be sure, there's no year-round credits that should·9·


· ·be given, there's no benefit that Rangen could possibly10·


· ·obtain during the nonirrigation season.11·


· · · · · · · ·            We then go to the testimony of Butch12·


· ·Morris.··Now, according to the mitigation plan,13·


· ·Mr. Morris would cease using his rights out of the14·


· ·talus slope, and in exchange for that IGWA would obtain15·


· ·an expected credit of 6.1 cfs.··There are currently a16·


· ·lot of problems with that proposal.17·


· · · · · · · ·            The first problem, Director, is that18·


· ·Mr. Morris has one, and one only, wastewater right.19·


· ·And that's covered under 08723.··The period of use for20·


· ·that wastewater right is April 1st through21·


· ·October 31st, and that has a quantity diversion rate of22·


· ·2.4 cfs to irrigate 125 acres.23·


· · · · · · · ·            You're going to hear testimony how24·


· ·Mr. Morris has been using that particular water to25·
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· ·irrigate what are called the Musser and Candy·1·


· ·properties, up to 435 acres.··You're going to hear·2·


· ·testimony that Mr. Morris has been using the 2.4 cfs·3·


· ·right that he has in addition to 6 more cfs for a total·4·


· ·of 8.5 cfs of water.·5·


· · · · · · · ·            You'll find out that Mr. Morris has·6·


· ·available to him 14 shares held by the North Snake·7·


· ·Groundwater District.··The problem is those shares are·8·


· ·to be used on a property that's different than the·9·


· ·Martin-Curren Tunnel rights so there can't possibly be10·


· ·credit for that particular right.11·


· · · · · · · ·            Because of the way that water right 0872312·


· ·was structured, Director, there's a combined-use13·


· ·statement limitation with three other rights out of the14·


· ·Martin-Curren Tunnel.··And that combined-use limitation15·


· ·is 3.98 cfs.16·


· · · · · · · ·            You're going to hear calculations from17·


· ·perhaps Mr. Morris himself or through Rangen witnesses18·


· ·that in fact the only diversion rate that Mr. Morris19·


· ·currently has out of the Martin-Curren Tunnel is20·


· ·3.65 cfs.··And again, as we have told you under21·


· ·Mr. Hansten's testimony, Mr. Morris cannot obtain22·


· ·credits for year-round use.23·


· · · · · · · ·            We're going to introduce IDWR records,24·


· ·Director.··Everyone's going to agree that despite25·
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· ·whatever Butch Morris might be irrigating with the·1·


· ·wastewater right on one hand, the limitation of his·2·


· ·credit would be dictated by how much water is actually·3·


· ·flowing out of the Martin-Curren Tunnel.·4·


· · · · · · · ·            We will present the Department's own·5·


· ·records for the Martin-Curren Tunnel.··You will see·6·


· ·2013 flows.··The 2013 flows from May through the end of·7·


· ·August are just barely over 1 cfs.··Again, nowhere near·8·


· ·the credit that IGWA is seeking of 6.1.·9·


· · · · · · · ·            You're going to hear the testimony of Frank10·


· ·Erwin, Water District 36A.··He's going to testify a lot11·


· ·about his management of something called the Curren12·


· ·Ditch.··He'll testify that the Martin-Curren Tunnel's13·


· ·rights flow down through the Rangen property through14·


· ·the Curren Ditch where there's a weir that he measures.15·


· · · · · · · ·            He's going to testify about the senior16·


· ·rights in the Curren Ditch that total 15 cfs.··And that17·


· ·ignores all the other senior rights along Billingsley18·


· ·that are senior both to the Curren Ditch senior rights,19·


· ·as well as the Martin-Curren Tunnel rights.20·


· · · · · · · ·            He's going to testify that if the Curren21·


· ·Ditch does not exceed 15 cfs, then the Martin-Curren22·


· ·Tunnel rights are not in priority.··Mr. Erwin prepared23·


· ·a sheet that was presented during his deposition which24·


· ·shows that out of the last 12 out of 14 years the25·
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· ·Curren Ditch has flows of less than 15 cfs every single·1·


· ·July.··So for a good part of the summer, there's barely·2·


· ·over 1 cfs flowing out of the Martin-Curren Tunnel, and·3·


· ·even that they can't use because they're out of·4·


· ·priority.·5·


· · · · · · · ·            So with that, Director, we think probably·6·


· ·at the end of the day that the Groundwater District·7·


· ·should receive no credit for Martin-Curren Tunnel right·8·


· ·flows.·9·


· · · · · · · ·            With respect to the permit that IGWA filed10·


· ·on Rangen's talus slope, the Director is well aware11·


· ·that there's an orderly process that's set up, that we12·


· ·have in fact objected to that application.··Rangen has13·


· ·in fact filed a competing application.14·


· · · · · · · ·            And what you'll see, Director, is that your15·


· ·own rules require that if the application is on someone16·


· ·else's property, they're supposed to obtain access.17·


· ·And when they proceed with the application, at the18·


· ·front end they're supposed to tell you how they're19·


· ·going to do that.20·


· · · · · · · ·            Well, they haven't done that.··They haven't21·


· ·started doing that.··And the law can't possibly be that22·


· ·another party, being Rangen, has to perfect their water23·


· ·right application.··At the end of the day we believe we24·


· ·need to perfect our own.··We have no duty to perfect25·
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· ·theirs.·1·


· · · · · · · ·            The bottom line with respect, Director, to·2·


· ·steady state -- or direct flow is you have ordered·3·


· ·3.4 cfs in year one.··There's probably going to be some·4·


· ·transient response that they deserve out of the·5·


· ·Martin-Curren Tunnel.··We think the maximum of that·6·


· ·would be approximately .6 cfs.··The Department's·7·


· ·probably in the best position to calculate that number.·8·


· · · · · · · ·            Mr. Morris, who entered into the Memorandum·9·


· ·of Understanding, only has a wastewater permit for10·


· ·2.4 cfs.··So currently, that's the very most that he11·


· ·could get credit for out of the Martin-Curren Tunnel.12·


· · · · · · · ·            The problem with that, of course, is that13·


· ·there's nothing that provides Rangen water during the14·


· ·nonirrigation season.··If they're mitigating with15·


· ·wastewater, it's important to note that the North Side16·


· ·Canal Company doesn't deliver for nearly five months.17·


· ·So for nearly five months Mr. Morris could not possibly18·


· ·obtain wastewater.19·


· · · · · · · ·            The maximum credit out of the Martin-Curren20·


· ·Tunnel itself for most of the year, for the 2013 year,21·


· ·was less or just over 1 cfs.··Again, whatever -- even22·


· ·those flows would be subject to whatever is flowing23·


· ·over the Curren Ditch.··And again, for the last 12 out24·


· ·of 14 years, it's been less than 15 cfs.25·
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· · · · · · · ·            The bottom line I think you'll find is that·1·


· ·there's no way, as a matter of fact -- and that's what·2·


· ·this whole proceeding is about, it's not possible to·3·


· ·obtain a credit for 6.1.··It's not possible to obtain a·4·


· ·credit for 3.4, and that's what we're going to talk·5·


· ·about.·6·


· · · · · · · ·            Thank you, Director.·7·


· · · · ··       THE HEARING OFFICER:··Thank you, Mr. Haemmerle.·8·


· · · · · · · ·            Any rebuttal, an opening statement,·9·


· ·Mr. Budge?10·


· · · · ··       MR. TJ BUDGE:··I'll try to be brief.11·


· · · · · · · ·            But it does, I think, merit pointing out12·


· ·that a lot of the issues that Mr. Haemmerle has raised13·


· ·are not really issues in this proceeding.··Since filing14·


· ·our mitigation plan, we've interviewed Frank Erwin.15·


· ·We've interviewed Butch Morris.··Deposed Alan Hansten.16·


· · · · · · · ·            And we've learned a lot of information from17·


· ·these events.··And some of the criticisms that Rangen18·


· ·has raised are not criticisms where we're trying to get19·


· ·more credit than is due, it's simply a reflection of20·


· ·both parties having a better understanding of how water21·


· ·is actually delivered in that area.22·


· · · · · · · ·            We're not here to try to get a leg up or23·


· ·get more credit than what we're due.··What we are here24·


· ·to do is to explain what we've been doing for many25·
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· ·years that's benefited Rangen.··For at least ten years·1·


· ·Rangen has had an extraordinary benefit from the Sandy·2·


· ·Pipe that groundwater users put in at their sole·3·


· ·expense, and from North Side Canal Company water rights·4·


· ·that the groundwater users own and deliver through that·5·


· ·pipe, and for the use of wastewater through that pipe.·6·


· · · · · · · ·            We've got no credit for that.··We had no·7·


· ·mitigation obligation to Rangen, yet they have·8·


· ·benefited extensively for many years, and they will·9·


· ·continue to benefit.··And all we're asking is that we10·


· ·get credit for the money and effort that we have spent11·


· ·year over year and continue to spend to benefit spring12·


· ·flows in the Hagerman area, including the Rangen flows.13·


· · · · · · · ·            Let me just real quickly walk through the14·


· ·items that we seek mitigation credit for.··Conversions,15·


· ·CREP, and recharge.··This has been going on for many16·


· ·years in other cases.··There's a standard procedure for17·


· ·accounting for the conversions and CREP and recharge,18·


· ·and running the model and accounting for the benefit.19·


· · · · · · · ·            All we're asking is for the Department to20·


· ·continue what's happened in other cases, continue to21·


· ·run the model, give credit where credit is due.22·


· · · · · · · ·            Mitigation via the Sandy Pipe.··The pumpers23·


· ·aren't asking for more mitigation credit than actually24·


· ·benefits Rangen from the Sandy Pipe.··We understand25·
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· ·that the Sandy Pipe does not provide more benefit than·1·


· ·the water that discharges from the tunnel.··There's·2·


· ·some questions as to whether the tunnel measurements·3·


· ·are accurate.··Department personnel have explained that·4·


· ·they may not be very accurate.·5·


· · · · · · · ·            There may be some need for improved·6·


· ·measuring devices to calculate the credit going·7·


· ·forward.··That's all we ask.··And we're certainly happy·8·


· ·to participate in enabling accurate measurements and·9·


· ·accurate calculation of the credit.··We've always10·


· ·understood that was an irrigation season credit.··We're11·


· ·not asking for year-round credit.··That's not an issue12·


· ·in this proceeding.13·


· · · · · · · ·            The assignment of our Billingsley Creek14·


· ·water right.··This is interesting.··There's water in15·


· ·the creek right now that could be used.··There is more16·


· ·than the 9 cfs mitigation obligation in the creek right17·


· ·now that Rangen could use.18·


· · · · · · · ·            Absent Rangen's protest of our water right19·


· ·application, that would be approved in short order.20·


· ·They obviously are protesting that, and we understand21·


· ·they have the right to do that.··But we're prepared to22·


· ·deliver that water to them immediately, to assign our23·


· ·application to them immediately and they can take24·


· ·advantage of the priority date and the water right25·
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· ·associated with that.·1·


· · · · · · · ·            Improvements to the Curren Tunnel.··We·2·


· ·learned in the last proceeding that the Curren Tunnel·3·


· ·induces water from the aquifer.··Dr. Brendecke will·4·


· ·explain from an engineering standpoint how this works.·5·


· · · · · · · ·            The Curren Tunnel is there because it·6·


· ·increased the flow of water from the aquifer to Rangen·7·


· ·and to others.··And it's simple common sense to expect·8·


· ·that extending the tunnel, enlarging the tunnel would·9·


· ·induce more flow from the tunnel.10·


· · · · · · · ·            Drilling a horizontal well.··This was a11·


· ·proposal that originated with Rangen.··Rangen hired an12·


· ·engineering firm to evaluate that.··And that firm, SPF13·


· ·Engineering, identified drilling a second tunnel, a14·


· ·horizontal well if you want to call it that, as a15·


· ·solution to providing more water to Rangen.16·


· · · · · · · ·            All we seek is the Department's approval of17·


· ·that as a realistic mitigation solution so that we can18·


· ·take the work that's been done by Rangen's engineers19·


· ·and our own and continue to evaluate the feasibility of20·


· ·that and the engineering that would be required to make21·


· ·that happen.22·


· · · · · · · ·            We can't tell you today how much water23·


· ·we're going to get from drilling the well.··There are24·


· ·models.··We can model the impact of the horizontal well25·
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· ·or extending the tunnel.··You'd also need to measure it·1·


· ·and see how much more water comes out of the aquifer.·2·


· · · · · · · ·            This is just another in the list of·3·


· ·solutions that we've identified to find a way to get·4·


· ·water to Rangen.··That's all we're trying to do, is get·5·


· ·them water and avoid curtailment.·6·


· · · · · · · ·            An over-the-rim plan.··This has been done·7·


· ·before and engineered before.··We've identified water·8·


· ·rights in the vicinity of Rangen.··We'll show you·9·


· ·there's lots of groundwater rights nearby, a very10·


· ·robust aquifer near Rangen, and there's no reason to11·


· ·think that we couldn't interconnect some of those wells12·


· ·and deliver them to Rangen, just as we had done or13·


· ·proposed to do and had approved for Snake River Farms.14·


· · · · · · · ·            And then lastly, on the Snake River Farm15·


· ·case that Mrs. Brody discussed earlier, Clear Springs16·


· ·was the one that was proposing the pump-back.··They17·


· ·thought that was a suitable solution.··And if they18·


· ·think that's a suitable solution, so do we.19·


· · · · · · · ·            Tom Rogers testified in the prior hearing20·


· ·that there are a number of pump-back systems at21·


· ·hatcheries throughout the state and other parts of the22·


· ·country.··There's no reason that that couldn't be23·


· ·designed here with aeration and whatever else may be24·


· ·needed.··And so this is also one of the solutions we'll25·
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· ·discuss.·1·


· · · · · · · ·            Many of these solutions provide the full·2·


· ·9 cfs, some provide part.··And at the end of day, we'll·3·


· ·need to know which ones the Director believes are·4·


· ·reasonable mitigation solutions so that we can·5·


· ·implement the ones of those that are most cost·6·


· ·effective.·7·


· · · · · · · ·            That's all we're trying to do, Director, is·8·


· ·avoid drastic circumstances and dire consequence of·9·


· ·curtailment by providing them water.··And there's a lot10·


· ·of ways to do it.··We just need to know which ways11·


· ·you'll accept, and we could put those into place.12·


· · · · · · · ·            Thank you.13·


· · · · ··       THE HEARING OFFICER:··Thank you.··Thank you,14·


· ·Mr. Budge.15·


· · · · · · · ·            All right.··Are we now ready for16·


· ·presentation of testimony?17·


· · · · ··       MR. HAEMMERLE:··Rangen's ready, Director.18·


· · · · ··       THE HEARING OFFICER:··Okay.··IGWA?19·


· · · · ··       MR. RANDY BUDGE:··Ready.20·


· · · · ··       THE HEARING OFFICER:··All right.··Glad we're21·


· ·here.··First witness.22·


· · · · · · · ·            Who will be examining?23·


· · · · ··       MR. RANDY BUDGE:··We'd call Lynn Carlquist as24·


· ·IGWA's first witness.25·
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· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Carlquist, if·1·


· ·you'll come forward, please.·2·


· · · · · · · ·            And, Mr. Randy Budge, I am assuming you are·3·


· ·examining the witness?·4·


· · · · ··       MR. RANDY BUDGE:··Correct.·5·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Carlquist, if·6·


· ·you'll raise your right hand, please.·7·


· ··8·


· · · · · · · · · ·                RICHARD LYNN CARLQUIST,·9·


· ·having been called as a witness by IGWA and duly sworn10·


· ·to tell the truth relating to said cause, testified as11·


· ·follows:12·


· ·13·


· · · · ··       THE HEARING OFFICER:··Thank you.··Please be14·


· ·seated.15·


· · · · · · · ·            And Mr. Budge.16·


· ·17·


· · · · · · · · · · ·                  DIRECT EXAMINATION18·


· ·BY MR. BUDGE:19·


· · · · ··       Q.· ·Could you please state your name and20·


· ·address for the record, please.21·


· · · · ··       A.· ·Richard Lynn Carlquist.··1082 South -- 109222·


· ·South 2500 East in Hazelton, Idaho 83335.23·


· · · · ··       Q.· ·What do you do for a living, Mr. Carlquist?24·


· · · · ··       A.· ·I farm in that Hazelton area.25·
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· · · · ··       Q.· ·And what type of -- just generally describe·1·


· ·your farm operation and irrigation practices.·2·


· · · · ··       A.· ·It's a row-crop farming operation where we·3·


· ·raise small grains, alfalfa, sugar beets, and beans.·4·


· · · · ··       Q.· ·And do you irrigate from groundwater?·5·


· · · · ··       A.· ·I irrigate from groundwater and from canal·6·


· ·sources, and I have a wastewater right.·7·


· · · · ··       Q.· ·Are any of your water rights subject to·8·


· ·curtailment in this proceeding?·9·


· · · · ··       A.· ·Yes, they are.10·


· · · · ··       Q.· ·And do you also have conversion acres?11·


· · · · ··       A.· ·I do.12·


· · · · ··       Q.· ·Are you currently a member of North Snake13·


· ·Groundwater District?14·


· · · · ··       A.· ·I am.15·


· · · · ··       Q.· ·And how long have you been a member?16·


· · · · ··       A.· ·I've been a member of North Snake17·


· ·Groundwater District since its inception, since it was18·


· ·formed.19·


· · · · ··       Q.· ·And do you currently serve in a capacity as20·


· ·chairman of the District?21·


· · · · ··       A.· ·I do.22·


· · · · ··       Q.· ·How long have you served in that capacity?23·


· · · · ··       A.· ·The last six years.24·


· · · · ··       Q.· ·And prior to serving as chairman, did you25·
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· ·have a position on the board of directors?·1·


· · · · ··       A.· ·I was on the board of directors.·2·


· · · · ··       Q.· ·Were you on the initial board of directors·3·


· ·since the inception of the District?·4·


· · · · ··       A.· ·Yes.·5·


· · · · ··       Q.· ·You also provided testimony before the·6·


· ·Department in the Rangen delivery call case that was·7·


· ·heard last May of 2013?·8·


· · · · ··       A.· ·Yes.·9·


· · · · ··       Q.· ·And you testified on behalf of the District10·


· ·and also IGWA in the previous delivery call cases known11·


· ·as the Surface Water Coalition case and also the Blue12·


· ·Springs -- or Blue Lakes and Clear Springs cases?13·


· · · · ··       A.· ·Yes, I did.14·


· · · · ··       Q.· ·Can you tell us approximately when the15·


· ·North Snake Groundwater District was formed?16·


· · · · ··       A.· ·It was formed in the late '90s.17·


· · · · ··       Q.· ·And what's the general purpose of the18·


· ·District?19·


· · · · ··       A.· ·It's to oversee the protection of the20·


· ·groundwater rights that are owned by the members of the21·


· ·District.22·


· · · · ··       Q.· ·Approximately how many acres are in North23·


· ·Snake Groundwater District?24·


· · · · ··       A.· ·Approximately 97,000 acres that are25·
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· ·irrigated with well water, groundwater.·1·


· · · · ··       Q.· ·Are you acquainted with the other districts·2·


· ·that are participating in this proceeding that are·3·


· ·subject to the curtailment order?·4·


· · · · ··       A.· ·Yes, a little bit.·5·


· · · · ··       Q.· ·And what other districts would be impacted?·6·


· · · · ··       A.· ·It would be Magic Valley Groundwater·7·


· ·District and Southwest Irrigation District.·8·


· · · · ··       Q.· ·And what about Goose Creek Irrigation·9·


· ·District?10·


· · · · ··       A.· ·Goose Creek has some impact in the impact11·


· ·area.12·


· · · · ··       Q.· ·Do you know approximately how many acres13·


· ·are involved in the other two districts?14·


· · · · ··       A.· ·Just very approximately.15·


· · · · ··       Q.· ·What would that be?16·


· · · · ··       A.· ·There's about 125,000 acres, I believe, in17·


· ·Magic Valley Groundwater District; and there's around18·


· ·75- to 80,000 acres affected in Goose Creek and19·


· ·Southwest Irrigation District.20·


· · · · ··       Q.· ·If I understand your testimony correctly,21·


· ·there are approximately 300,000 irrigated acres in22·


· ·these four districts you've described?23·


· · · · ··       A.· ·Yes.24·


· · · · ··       Q.· ·Do you know approximately how many wells25·
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· ·exist within your District, North Snake?·1·


· · · · ··       A.· ·We have around 879 wells or -- in North·2·


· ·Snake Groundwater District.·3·


· · · · ··       Q.· ·And are all of those wells within the zone·4·


· ·of curtailment established in the Rangen curtailment·5·


· ·order that was issued January 29th of 2014?·6·


· · · · ··       A.· ·I believe almost all of them are.·7·


· · · · ··       Q.· ·Is North Snake Groundwater District a·8·


· ·member of the Idaho Groundwater Appropriators, Inc.,·9·


· ·which is commonly referred to as IGWA?10·


· · · · ··       A.· ·We are.11·


· · · · ··       Q.· ·And do you know approximately when IGWA was12·


· ·organized?13·


· · · · ··       A.· ·I believe IGWA was organized in 1997.14·


· · · · ··       Q.· ·And what was the purpose, if you know, of15·


· ·IGWA?16·


· · · · ··       A.· ·To have a common group to represent the17·


· ·groundwater pumpers in the ESPA.18·


· · · · ··       Q.· ·And has IGWA been actively involved in19·


· ·mitigation efforts on behalf of its Groundwater20·


· ·District members?21·


· · · · ··       A.· ·Yes, they have.22·


· · · · ··       Q.· ·Can you just provide a very general23·


· ·overview of the type of mitigation efforts that IGWA24·


· ·participates in?25·
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· · · · ··       A.· ·We have done recharge mitigation efforts.·1·


· ·We've been involved in conversion mitigation efforts.·2·


· ·We've been involved in dry-up mitigation efforts,·3·


· ·through some of the federal programs and on a District·4·


· ·basis, for the most part.··I think those cover it.·5·


· · · · ··       Q.· ·And can you describe who IGWA's members·6·


· ·are.·7·


· · · · ··       A.· ·There are members that are the groundwater·8·


· ·districts and irrigation districts within the ESPA.··I·9·


· ·believe there's approximately nine of those.··There are10·


· ·a number of cities.··There are a number of industrial11·


· ·organizations, businesses that are members of the12·


· ·District -- or of IGWA.13·


· · · · ··       Q.· ·And as chairman of the North Snake14·


· ·Groundwater District, do you also sit on the executive15·


· ·committee of the Idaho Groundwater Appropriators?16·


· · · · ··       A.· ·Yes, I do.17·


· · · · ··       Q.· ·Are you here to testify on behalf of your18·


· ·district, North Snake, as well as IGWA?19·


· · · · ··       A.· ·Yes.20·


· · · · ··       Q.· ·Have you had direct involvement in the21·


· ·financing of the various mitigation projects that have22·


· ·been undertaken by IGWA and the groundwater districts23·


· ·in response to delivery calls?24·


· · · · ··       A.· ·Yes, through our North Snake Groundwater25·
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· ·District I have.·1·


· · · · ··       Q.· ·And what expenditures have the districts·2·


· ·incurred in order to pursue mitigation efforts with·3·


· ·respect to the Surface Water Coalition?··Just in a·4·


· ·general manner, how is that handled?·5·


· · · · ··       A.· ·Assessments are made through membership in·6·


· ·IGWA to cover the expenses incurred in trying to·7·


· ·provide mitigation that our -- the various groundwater·8·


· ·districts and irrigation districts and cities and other·9·


· ·members are assessed to cover the mitigation costs that10·


· ·have been undertaken by IGWA.11·


· · · · ··       Q.· ·And what do those costs involve?··Excuse12·


· ·me.··Strike that question.··Let me rephrase it.13·


· · · · · · · ·            The mitigation efforts to the Surface Water14·


· ·Coalition on an annual basis involve what from a15·


· ·financial standpoint?16·


· · · · ··       A.· ·Dollar amount or the type of --17·


· · · · ··       Q.· ·Just the type of things you do that cost18·


· ·money.19·


· · · · ··       A.· ·We have purchased water that's been used20·


· ·for recharge, we have purchased water to use for21·


· ·mitigation, and we have purchased facilities that have22·


· ·provided mitigation.23·


· · · · ··       Q.· ·With respect to mitigation efforts to the24·


· ·Surface Water Coalition, does that involve the lease of25·
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· ·water from the holders of storage rights?·1·


· · · · ··       A.· ·Yes, it has.·2·


· · · · ··       Q.· ·And are those leases that happen on an·3·


· ·annual basis?·4·


· · · · ··       A.· ·They have.·5·


· · · · ··       Q.· ·And do those leases vary year to year,·6·


· ·depending on what the requirements may be to meet·7·


· ·mitigation obligations?·8·


· · · · ··       A.· ·They have varied some year to year.·9·


· · · · ··       Q.· ·And just generally, that involved leasing10·


· ·water from the reservoir system and delivering them11·


· ·downstream to senior Surface Water Coalition members12·


· ·who have an obligation?13·


· · · · ··       A.· ·That's what's happened.14·


· · · · ··       Q.· ·And are those costs typically paid by15·


· ·assessment to the members?16·


· · · · ··       A.· ·They have been.17·


· · · · ··       Q.· ·Can you give us a range of what they may18·


· ·have been over the last ten years from year to year,19·


· ·what would be the approximate range.20·


· · · · ··       A.· ·For the total ten years or for --21·


· · · · ··       Q.· ·What would be a low to a high number over22·


· ·that last ten-year period that you've been involved23·


· ·with?24·


· · · · ··       A.· ·Well, on the low it's been in the low tens25·
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· ·of thousands of dollars, up to the millions of dollars·1·


· ·that we have spent in some years.·2·


· · · · ··       Q.· ·And that would simply be expenditures based·3·


· ·on member assessments to mitigate to the Surface Water·4·


· ·Coalition?·5·


· · · · ··       A.· ·Yes.·6·


· · · · ··       Q.· ·Have you also been involved in other·7·


· ·mitigation projects with respect to senior rights who·8·


· ·have made calls in the Thousand Springs area?·9·


· · · · ··       A.· ·I have.10·


· · · · ··       Q.· ·And what mitigation efforts have been11·


· ·undertaken there?12·


· · · · ··       A.· ·Well, they were some of the same mitigation13·


· ·efforts.··We've done some recharge efforts, some dry-up14·


· ·efforts in the past.··We have done some conversion15·


· ·efforts in the past.··And we have actually purchased16·


· ·some water in the past to provide mitigation.··And17·


· ·we've also purchased some of these various facilities18·


· ·that have provided mitigation.19·


· · · · ··       Q.· ·When you mention recharge efforts and --20·


· ·what about the CREP program?21·


· · · · ··       A.· ·The CREP program is one of the dry-up22·


· ·programs that IGWA, with the members of IGWA, helped to23·


· ·get organized and instituted in the State of Idaho.24·


· ·And we've paid all of the up-front costs that have been25·
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· ·associated with that CREP program.·1·


· · · · ··       Q.· ·And with respect to the conversion acres,·2·


· ·is the water that's delivered to conversion acres·3·


· ·leased by IGWA and the districts for delivery to those·4·


· ·acres?·5·


· · · · ··       A.· ·Yes, it is.·6·


· · · · ··       Q.· ·And you've been able to finance that·7·


· ·through an annual assessment?·8·


· · · · ··       A.· ·Yes, that's what we've done.·9·


· · · · ··       Q.· ·And I'll come back to that -- those10·


· ·programs more specifically.··I wanted to just give you11·


· ·an overview of the financial ability that the districts12·


· ·have shown over the years.13·


· · · · · · · ·            Have you made any -- have the districts and14·


· ·IGWA made any acquisitions of facilities or water15·


· ·rights as a part of their mitigation plans in the16·


· ·Thousand Springs area?17·


· · · · ··       A.· ·We have.18·


· · · · ··       Q.· ·What acquisitions have been made?19·


· · · · ··       A.· ·Well, I don't remember exact date, but we20·


· ·purchased what was commonly known as Pristine Springs,21·


· ·10 cfs of water at Pristine Springs for $11 million.22·


· ·That provided mitigation in the Blue Lakes' facility.23·


· ·And we purchased three aquaculture facilities for24·


· ·approximately $30 million that provided mitigation of25·
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· ·Thousand Springs.·1·


· · · · ··       Q.· ·Approximately what have these groundwater·2·


· ·districts expended over the last ten years insofar as·3·


· ·acquisitions and purchases to meet mitigation·4·


· ·obligations?·5·


· · · · ··       A.· ·Well, just roughly calculated, I have·6·


· ·figured that we've spent over $50 million in providing·7·


· ·mitigation costs associated with the rights.·8·


· · · · ··       Q.· ·And those permanent acquisitions that you·9·


· ·described from Pristine Springs and the large hatchery10·


· ·facilities from the Hardy family, how have they been11·


· ·financed?12·


· · · · ··       A.· ·Part of the loan was through the Idaho13·


· ·Water Resource Board for some of the purchases that we14·


· ·have made, and bonds were issued actually through the15·


· ·Idaho Water Resource Board that the groundwater16·


· ·districts have obligated ourselves to pay off.17·


· · · · ··       Q.· ·In your opinion, based on your experience18·


· ·and testimony, Mr. Carlquist, does IGWA and the19·


· ·groundwater districts have the financial ability to20·


· ·fund some or all of the mitigation alternatives that21·


· ·have been described in your mitigation plan filed in22·


· ·this case?23·


· · · · ··       A.· ·Well, we think we do.··It will be an24·


· ·additional expense to us, but that's what we'll have to25·


Page 84


· ·look at doing.·1·


· · · · ··       Q.· ·Are you familiar with the curtailment order·2·


· ·that the Director issued on January 29th, 2014, of this·3·


· ·year which curtailed approximately 157,000 acres west·4·


· ·of the Great Rift?·5·


· · · · ··       A.· ·Yes.·6·


· · · · ··       Q.· ·And do you know approximately -- you said·7·


· ·your water rights are involved in that curtailment?·8·


· · · · ··       A.· ·I have one water right involved in that·9·


· ·curtailment.10·


· · · · ··       Q.· ·And do you know how many cities have water11·


· ·rights that are impacted by that curtailment order?12·


· · · · ··       A.· ·The number I've heard -- and I haven't13·


· ·personally examined their rights, but there's around 2014·


· ·some cities involved with curtailment in that order.15·


· · · · ··       Q.· ·And do you have dairies that are members of16·


· ·your Groundwater District?17·


· · · · ··       A.· ·Yes, we do.18·


· · · · ··       Q.· ·And approximately how many dairies are19·


· ·within your District?20·


· · · · ··       A.· ·Oh, I haven't tried to figure out how many21·


· ·dairies there are.··But the largest portion of dairy22·


· ·industry in the Magic Valley is in our District, in23·


· ·North Snake Groundwater District.24·


· · · · ··       Q.· ·So to your knowledge, are there dairies25·
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· ·that are impacted adversely by the curtailment order·1·


· ·that's been issued?·2·


· · · · ··       A.· ·Yes, there are.··Most of them.·3·


· · · · ··       Q.· ·Are there industries and commercial·4·


· ·businesses within your District that are also impacted?·5·


· · · · ··       A.· ·There are.·6·


· · · · ··       Q.· ·And do you know how many?·7·


· · · · ··       A.· ·I don't know how many.·8·


· · · · ··       Q.· ·Do you have any other members of your·9·


· ·District that you could identify?10·


· · · · ··       A.· ·Some of the cheese facilities.··Jerome11·


· ·Cheese, I believe, is impacted.··They belong to our12·


· ·District.··Some of the other processors belong to our13·


· ·District, but I haven't tried to determine which ones.14·


· · · · ··       Q.· ·Do those cities that are within your15·


· ·District and those commercial and industries within16·


· ·your District, do they rely upon North Snake17·


· ·Groundwater District and IGWA to meet their mitigation18·


· ·obligations?19·


· · · · ··       A.· ·Yes, they have done that in the past.20·


· · · · ··       Q.· ·So your plan in this case to mitigate to21·


· ·Rangen is submitted on behalf of all of your member22·


· ·groundwater users?23·


· · · · ··       A.· ·Yes.24·


· · · · ··       Q.· ·You should have in front of you25·
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· ·Exhibit 1001 -- or excuse me, 1000, which is entitled·1·


· ·IGWA's Mitigation Plan and Request for Hearing.·2·


· · · · ··       A.· ·Yes.·3·


· · · · ··       Q.· ·Are you familiar with that plan?·4·


· · · · ··       A.· ·Yes, I am.·5·


· · · · ··       Q.· ·Were you involved in the preparation of·6·


· ·that plan?·7·


· · · · ··       A.· ·Yes, I was.·8·


· · · · ··       Q.· ·Were others involved with you?·9·


· · · · ··       A.· ·Yes, they were.10·


· · · · ··       Q.· ·Who else was involved with you?11·


· · · · ··       A.· ·Members of our Groundwater District, and12·


· ·then a member of the other groundwater districts that13·


· ·have been affected by this order.14·


· · · · ··       Q.· ·So it's your testimony that the boards of15·


· ·all of the affected districts -- North Snake, Magic,16·


· ·Southwest Irrigation District, and Goose Creek -- have17·


· ·participated?18·


· · · · ··       A.· ·Yes, they have.19·


· · · · ··       Q.· ·That plan contained a number of20·


· ·alternatives that were presented at the time it was21·


· ·filed, February 11th, 2014.22·


· · · · · · · ·            Can you describe why the plan contained23·


· ·multiple alternatives provided to Rangen.24·


· · · · ··       A.· ·Some of the alternatives that were put in25·
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· ·the plan we knew would not provide the total amount of·1·


· ·water needed.··And so we had to have multiple sources·2·


· ·to provide the mitigation water that the plan required.·3·


· · · · · · · ·            And some of them we were not sure whether·4·


· ·they would be accepted or not by the Department.··And·5·


· ·so we provided multiple options to try and cover the·6·


· ·water required under the order.··It's very, very·7·


· ·difficult to come up with that much water to a direct·8·


· ·spring.·9·


· · · · · · · ·            And so we looked at what options might be10·


· ·available to us to provide that.··And we tried to11·


· ·describe them as best we could in this mitigation plan12·


· ·in the amount of time we had to put it together.13·


· · · · ··       Q.· ·Mr. Carlquist, would it be accurate to say14·


· ·that the districts would not know which of these15·


· ·proposals would be acceptable until the Director acts16·


· ·on the petition and issues an order?17·


· · · · ··       A.· ·I think that's correct.18·


· · · · ··       Q.· ·Would it also be correct -- is my19·


· ·understanding also correct that the District's intent20·


· ·was also to set forth Rangen proposals to consider?21·


· · · · ··       A.· ·Well, I think so, yes.22·


· · · · ··       Q.· ·In other words, at the time the plan was23·


· ·filed, you didn't know what, if any, of those proposals24·


· ·would be acceptable to Rangen?25·
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· · · · ··       A.· ·No, we did not.·1·


· · · · ··       Q.· ·To this day, do you know of any of these·2·


· ·proposals that are acceptable to Rangen?·3·


· · · · ··       MR. HAEMMERLE:··Director, I'm going to object.·4·


· ·We had a brief discussion awhile ago.··This all·5·


· ·involves discussions between the parties, settlement·6·


· ·discussions.··Mr. Budge is trying to elicit from the·7·


· ·witness whether or not he has had conversations with·8·


· ·us.·9·


· · · · · · · ·            Whether or not those conversations occurred10·


· ·or not are not admissible in these proceedings.··The11·


· ·only thing that you can ask is "Have there been12·


· ·discussions, and have they been successful?"··That's13·


· ·it.··It is a mitigation plan that people object to.14·


· ·We've objected to it.··That's obvious.15·


· · · · · · · ·            Anything else about whether he's had16·


· ·discussions, not had discussions, the extent of those17·


· ·discussions should not be inquired into --18·


· · · · ··       MR. RANDY BUDGE:··Excuse me for interrupting.19·


· ·Let me clarify.··I did not ask anything about20·


· ·discussions with Rangen, nor do I intend to.··There21·


· ·have been no discussions with Rangen since this was22·


· ·filed whatsoever, either between counsel or the23·


· ·parties.··I'll lay some additional foundation for this24·


· ·witness so that he can testify regarding his knowledge25·
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· ·as to whether Rangen, to his knowledge, has accepted·1·


· ·anything proposed.·2·


· · · · ··       THE HEARING OFFICER:··Okay.·3·


· · · · ··       MR. RANDY BUDGE:··Let me just lay some·4·


· ·foundation.··And I'll withdraw that question, and I'll·5·


· ·lay some foundation and re-ask it.·6·


· · · · ··       THE HEARING OFFICER:··All right.··The question·7·


· ·is withdrawn.·8·


· · · · · · · ·            Mr. Budge, will you please allow·9·


· ·Mr. Haemmerle to finish what he's saying before you10·


· ·interject your statement.··Thank you.11·


· · · · ··       MR. RANDY BUDGE:··Okay.12·


· · · · ··       MR. HAEMMERLE:··That's fine.··But I have one13·


· ·other -- you know, Mr. Budge is going to elicit some14·


· ·testimony about whether we have accepted or not15·


· ·accepted.··That just seems to strike whether there's16·


· ·been settlement discussions and whether we've accepted17·


· ·it or not.··We're here objecting to the entire18·


· ·mitigation plan, except for conversions, CREPs, those19·


· ·kinds of things, and to the extent they deserve any20·


· ·credit out of the Sandy Pipeline.··That's what I said21·


· ·in the opening, and that's what we're here to discuss.22·


· · · · ··       THE HEARING OFFICER:··The question's been23·


· ·withdrawn, Mr. Haemmerle.24·


· · · · ··       MR. HAEMMERLE:··Thank you.25·
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· · · · ··       THE HEARING OFFICER:··I'll keep your argument in·1·


· ·mind.·2·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Mr. Carlquist, did·3·


· ·you have an opportunity to review the two different·4·


· ·objections filed in this proceeding by Rangen?·5·


· · · · ··       A.· ·I did.·6·


· · · · ··       Q.· ·Did you also have an opportunity to review·7·


· ·Rangen's responses to discovery requests to Mr. -- to·8·


· ·Rangen?·9·


· · · · ··       A.· ·Yes.10·


· · · · ··       Q.· ·And based on your review of those filings11·


· ·made by Rangen in this case, to your knowledge, is it12·


· ·your understanding that Rangen has not been willing to13·


· ·accept any mitigation offer proposed by the District?14·


· · · · ··       MR. HAEMMERLE:··Same objection.15·


· · · · ··       THE HEARING OFFICER:··Overruled.16·


· · · · ··       THE WITNESS:··Yes, they objected to all of them17·


· ·up to this date.··Today I heard some testimony -- or18·


· ·not testimony, but some comments given that they might19·


· ·accept some of them.20·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··So today's comments21·


· ·by Mr. Haemmerle in this case would be the first22·


· ·indication that you were aware of that anything23·


· ·presented in the District's mitigation plan might be24·


· ·acceptable in part by Rangen?25·
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· · · · ··       A.· ·That's correct.·1·


· · · · ··       Q.· ·And just to clarify, in light of·2·


· ·Mr. Haemmerle's comments, have you had any discussions·3·


· ·or negotiations whatsoever with anyone from Rangen or·4·


· ·any of Rangen's attorneys since the filing of the·5·


· ·mitigation plan in this case?·6·


· · · · ··       A.· ·No.·7·


· · · · ··       MR. HAEMMERLE:··Objection.··Objection.·8·


· · · · ··       THE HEARING OFFICER:··Okay.··Basis?·9·


· · · · ··       MR. HAEMMERLE:··Settlement discussions are not10·


· ·admissible.··They are not admissible, whether -- even11·


· ·to the extent there were discussions or no discussions,12·


· ·they're not admissible.13·


· · · · ··       THE HEARING OFFICER:··Overruled.··Overruled,14·


· ·Mr. Haemmerle.··We're not talking about the subjects of15·


· ·negotiations.··We're talking about whether there were16·


· ·any negotiations or not.17·


· · · · ··       MR. RANDY BUDGE:··Correct.18·


· · · · ··       THE HEARING OFFICER:··That's a subject, at least19·


· ·initially, that can be presented as evidence.20·


· · · · ··       MR. RANDY BUDGE:··Well, and the purpose is to21·


· ·make it unnecessary for counsel to object about22·


· ·discussions of negotiations because, as the witness23·


· ·said, there have been none.··There have been no24·


· ·meetings.··There have been no discussions.25·
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· · · · ··       MR. HAEMMERLE:··To the extent that's a·1·


· ·statement, that goes both ways.··You see how this·2·


· ·works, Director, whether there's been discussions or·3·


· ·not, they're not admissible.··They're not relevant, and·4·


· ·they go both ways.·5·


· · · · ··       THE HEARING OFFICER:··Overruled.·6·


· · · · · · · ·            Mr. Budge, Mr. Carlquist.·7·


· · · · ··       MR. RANDY BUDGE:··Thank you.·8·


· · · · ··       Q.· ·Looking, if you would, please,·9·


· ·Mr. Carlquist, I wanted to ask you just some general --10·


· ·provide some general overview questions regarding your11·


· ·mitigation plan, and I'll come back with some more12·


· ·specific questions that you may know.··If you would13·


· ·look at your plan on page 2, under proposal No. 1, a14·


· ·credit is requested for conversions for voluntary15·


· ·dry-ups and for groundwater recharge.16·


· · · · · · · ·            Can you just tell us very generally what is17·


· ·a conversion and what have the districts been doing in18·


· ·the past with respect to conversion acres.19·


· · · · ··       A.· ·A conversion generally is when a20·


· ·groundwater pumper converts the system that he has in21·


· ·place to use surface water.··And then through a lease22·


· ·arrangement and an agreement with the canal company to23·


· ·wheel that surface water, pumps surface water, rather24·


· ·than pumping groundwater.25·
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· · · · ··       Q.· ·And how long have conversions been going on·1·


· ·within your District?·2·


· · · · ··       A.· ·Our first conversions were -- started to be·3·


· ·put in place in early 2000, around 2003 and '4.·4·


· · · · ··       Q.· ·And have they gone on every year since·5·


· ·then?·6·


· · · · ··       A.· ·They have gone on.··They've increased in·7·


· ·scope since that first initiation.·8·


· · · · ··       Q.· ·And to the best of your knowledge, do you·9·


· ·expect conversions to continue to go on forward10·


· ·indefinitely?11·


· · · · ··       A.· ·I believe they will.12·


· · · · ··       Q.· ·With respect to 1B, also on page 2 of your13·


· ·mitigation plan, voluntary dry-ups, can you just give a14·


· ·general description of what is intended by voluntary15·


· ·dry-ups.16·


· · · · ··       A.· ·In the past we have had some of our members17·


· ·participate in voluntary dry-ups that have been part of18·


· ·mitigation plans.··And we also participated in the19·


· ·formation of a plan that's generally known as the CREP20·


· ·program or the CREP dry-up program where groundwater21·


· ·pumpers will enter into an agreement not to pump their22·


· ·groundwater for a stipulated period of time in lieu of23·


· ·which they will receive compensation for not pumping24·


· ·the groundwater.25·
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· · · · ··       Q.· ·And is the effect of the conversion program·1·


· ·and the CREP program to reduce pumping from the·2·


· ·aquifer?·3·


· · · · ··       A.· ·Yes, it is.·4·


· · · · ··       Q.· ·So to your knowledge, would those·5·


· ·proposals, conversions and CREP, provide immediate·6·


· ·benefit to Rangen?·7·


· · · · ··       A.· ·I think they would.·8·


· · · · ··       Q.· ·The third item under No. 1 is groundwater·9·


· ·recharge.10·


· · · · · · · ·            Can you generally describe what is intended11·


· ·by the proposal 1C that provides groundwater recharge.12·


· · · · ··       A.· ·Groundwater recharge, the intent is to13·


· ·provide more water in the aquifer that would be14·


· ·available for those either pumping sources or for the15·


· ·discharges that come out of the Thousand Springs area.16·


· · · · · · · ·            And we've used that for mitigation for17·


· ·previous orders that have been in place that we have18·


· ·gotten credit for recharge that we have put in place.19·


· · · · ··       Q.· ·And does groundwater recharge programs the20·


· ·districts have participated in consist in part of water21·


· ·delivered through canal systems and conversion acres?22·


· · · · ··       A.· ·Yes.23·


· · · · ··       Q.· ·And does it also consist in part on24·


· ·financial contributions that IGWA and the districts25·
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· ·have made to the Department to facilitate their·1·


· ·recharge efforts?·2·


· · · · ··       A.· ·Yes.··IGWA has participated in covering the·3·


· ·cost of recharge that's been done through the·4·


· ·Department of -- the Idaho Water Resource Board.·5·


· · · · ··       Q.· ·And does this portion of your plan request·6·


· ·credit for those past and future activities?·7·


· · · · ··       A.· ·Yes, we have.·8·


· · · · ··       Q.· ·Does the District calculate the credit, or·9·


· ·do you rely upon the Department to calculate the10·


· ·credit?11·


· · · · ··       A.· ·The Department calculates the credit.··We12·


· ·have no ability to really calculate the credit.13·


· · · · ··       Q.· ·There are two other proposals -- excuse me,14·


· ·three other proposals -- 7, 8, and 9 -- that are15·


· ·contained in your plan, Exhibit 1000.··And -- excuse16·


· ·me, before we go to that, turn to page 3.··Your plan17·


· ·discusses an assignment of water right 36-16976.18·


· · · · · · · ·            Can you please describe in general terms --19·


· ·and I'll come back to it later -- why you propose to20·


· ·assign that particular water right filing to Rangen.21·


· · · · ··       A.· ·Well, it's a permit that we have filed with22·


· ·the Department.··And it has been put into -- what do23·


· ·you call it?··It's been -- what's the word I want?24·


· ·It's been in the paper, that -- the proposal's been put25·
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· ·in the paper.··But our purpose in it is that would·1·


· ·provide direct mitigation to Rangen for this water that·2·


· ·they are asking for.·3·


· · · · ··       Q.· ·And is that a proposal that would provide·4·


· ·water immediately to Rangen?·5·


· · · · ··       A.· ·Yes, it would.·6·


· · · · ··       Q.· ·You also have as a part of your mitigation·7·


· ·proposal item 2 on page 2 that's entitled mitigation·8·


· ·via the Sandy Pipe.·9·


· · · · ··       A.· ·Yes.10·


· · · · ··       Q.· ·And just give me a general overview of11·


· ·that, and then I'll come back and go into detail of12·


· ·that as well.13·


· · · · ··       A.· ·The Sandy Pipeline was built in around14·


· ·2003.··And it was built initially because of some of15·


· ·the initial discussions or orders that came from the16·


· ·Department concerning Rangen and some of the other17·


· ·senior water rights that were down in the Hagerman18·


· ·Valley.19·


· · · · · · · ·            And we purchased some property that was20·


· ·owned by Mr. John Sandy where there were some pond-type21·


· ·structures.··And we arranged for a diversion to come22·


· ·from the W-26, the North Side Canal lateral, and be23·


· ·diverted into those ponds.24·


· · · · · · · ·            And we built a structure, a small dam25·
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· ·structure, at the headgate and constructed the pipe·1·


· ·that ran from that pond down through to where it·2·


· ·discharges into the Curren Ditch.·3·


· · · · · · · ·            And that would provide water to those·4·


· ·senior supplies down there that would then not have to·5·


· ·take water off the Curren Tunnel.··And that water left·6·


· ·in the Curren Tunnel would then benefit Rangen.·7·


· · · · ··       Q.· ·So all of these aspects of your plan that·8·


· ·we've discussed so far -- the request for credits for·9·


· ·conversions, for dry-ups for CREP, for recharge, for10·


· ·mitigation for Sandy Pond -- is it your understanding11·


· ·that the districts proposed those in order to provide12·


· ·immediate water and benefit to Rangen?13·


· · · · ··       A.· ·Yes.··Most of them have been doing that14·


· ·already in the past.15·


· · · · ··       Q.· ·I believe you were present in the courtroom16·


· ·when the Director issued a ruling that the fish17·


· ·replacement proposal and the monetary compensation18·


· ·proposal wouldn't be allowed, absent some stipulation19·


· ·with Rangen?20·


· · · · ··       A.· ·I was.21·


· · · · ··       Q.· ·I want to turn just -- and have you22·


· ·generally describe the other proposals that are there23·


· ·contained on page 4 of your plan, improvements to the24·


· ·Curren Tunnel.25·
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· · · · · · · ·            Why was that proposed?·1·


· · · · ··       A.· ·Well, in some discussions with Mr. Morris,·2·


· ·among others, it was indicated to us that the tunnel·3·


· ·becomes somewhat clogged with moss and I don't know·4·


· ·what other type of debris.··But in the past it has been·5·


· ·regularly cleaned and taken care of, and that has·6·


· ·improved the flow in the past.··And so we thought that·7·


· ·was certainly something to look at and to see if that·8·


· ·would not be able to improve the flow.·9·


· · · · ··       Q.· ·What's intended by item No. 7, the10·


· ·horizontal well?11·


· · · · ··       A.· ·Well, we've had an engineering firm that12·


· ·has done some looking at the geology in the area, and13·


· ·have indicated that a horizontal well would very likely14·


· ·provide additional flows to the Rangen facility if a15·


· ·horizontal well were constructed.··And that would16·


· ·provide direct water right there.17·


· · · · ··       Q.· ·And what's proposed by No. 8, the vertical18·


· ·well with delivery over the rim, just in general terms?19·


· · · · ··       A.· ·Whether we would drill a new well or use20·


· ·existing wells would have to be determined.··But in21·


· ·past mitigation obligations we have provided a plan22·


· ·whereby we would provide water to a spring by23·


· ·connecting wells that pump that same water on top and24·


· ·provide a delivery system which would deliver that25·
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· ·water directly to the spring.·1·


· · · · ··       Q.· ·Provide a general description of item 9,·2·


· ·the direct pump-back.··What's proposed by that·3·


· ·alternative?·4·


· · · · ··       A.· ·Well, the direct pump-back would be for a·5·


· ·spring hatchery facility to take water off the bottom·6·


· ·end and pump it back up to the top, re-aerate it·7·


· ·through that pumping system, and utilize it again·8·


· ·through their facility to raise fish.·9·


· · · · ··       Q.· ·Proposal 7, the horizontal well;10·


· ·proposal 8, the vertical well; and proposal 9, the11·


· ·pump-back alternatives, is my understanding correct12·


· ·that none of the infrastructure or assets to accomplish13·


· ·those alternatives presently are in existence?14·


· · · · ··       A.· ·They're not.15·


· · · · ··       Q.· ·And is it also correct that the districts16·


· ·have not yet done any thorough engineering or technical17·


· ·analysis or facility property acquisitions that would18·


· ·be necessary to implement those plans?19·


· · · · ··       A.· ·We have not done anything concrete.··We20·


· ·have spoken with many of the well owners on top of the21·


· ·rim that own property and those wells immediately on22·


· ·top of the rim, who all indicated they would try to23·


· ·cooperate with us in any way possible for them.24·


· · · · ··       Q.· ·But insofar as your mitigation plan has25·
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· ·been criticized by Rangen because it lacked sufficient·1·


· ·engineering and technical analysis, are you aware of·2·


· ·that?·3·


· · · · ··       A.· ·Yes, I am.·4·


· · · · ··       Q.· ·And when is the first time the districts·5·


· ·ever understood they had a mitigation obligation to·6·


· ·Rangen?·7·


· · · · ··       A.· ·I don't remember the exact date.·8·


· · · · ··       Q.· ·Was it any time prior to the issuance of·9·


· ·the order in this facility -- or in this case on10·


· ·January 29th of 2014?11·


· · · · ··       A.· ·That was the first time we knew that.12·


· ·Prior to that there was not an order requiring us to13·


· ·deliver water to Rangen.14·


· · · · ··       Q.· ·And to your knowledge, was the prior call15·


· ·by Rangen deemed futile?16·


· · · · ··       A.· ·It was.17·


· · · · ··       Q.· ·And so there was no obligation of the18·


· ·districts to provide mitigation prior to the19·


· ·January 29th, 2014 order; is that correct?20·


· · · · ··       A.· ·That's correct.21·


· · · · ··       Q.· ·So would the districts have undertaken the22·


· ·costs and expense of property acquisitions and23·


· ·engineering prior to the existence of a mitigation24·


· ·obligation this year?25·
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· · · · ··       A.· ·No, we would not, and have not.·1·


· · · · ··       Q.· ·In your opinion, based on your experience·2·


· ·on mitigation efforts elsewhere, would it be possible·3·


· ·to have accomplished that type of acquisitions of·4·


· ·assets and engineering analysis by the time your plan·5·


· ·was filed, which was February 11th, some 12 or 13 days·6·


· ·after the first curtailment order?·7·


· · · · ··       A.· ·No, it would not.··The one thing that·8·


· ·happened, we had very little time.··There was a stay·9·


· ·issued.··But at the time we put this together, we did10·


· ·not know there would be a stay.··And so we were11·


· ·scrambling to try and find methodology that we could12·


· ·put together to present to the Department.13·


· · · · ··       Q.· ·Mr. Carlquist, would you reasonably expect14·


· ·the Director, if he approved some or all of these15·


· ·alternatives, would attach conditions to them?16·


· · · · ··       A.· ·I think he would.17·


· · · · ··       Q.· ·And would you expect those conditions to18·


· ·require such things as technical reports and analysis19·


· ·and land acquisition and the like?20·


· · · · ··       A.· ·They would.21·


· · · · ··       Q.· ·And once -- assuming the Director were to22·


· ·issue approval with various conditions attached, what23·


· ·do you anticipate the districts would do?24·


· · · · ··       A.· ·Well, we would try to select which of these25·
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· ·options that were given that would work the best and be·1·


· ·probably the least expensive to us to provide the water·2·


· ·that would be required.··And then we would go forward·3·


· ·and try and get that taken care of.·4·


· · · · ··       Q.· ·And so your determination of what project·5·


· ·to pursue would depend in part upon what got approved?·6·


· · · · ··       A.· ·Yes.·7·


· · · · ··       Q.· ·In part upon the conditions?·8·


· · · · ··       A.· ·Yes.·9·


· · · · ··       Q.· ·And then you would go forward with some10·


· ·feasibility studies and technical analysis to evaluate11·


· ·it?12·


· · · · ··       A.· ·We would look at the one that would provide13·


· ·the necessary water in the best possible way with the14·


· ·least amount of expense, obviously.15·


· · · · ··       Q.· ·And what type of a time period would you16·


· ·expect to be necessary, based on your prior experience,17·


· ·once you had that order from the Director to actually18·


· ·investigate some alternatives and implement them?19·


· · · · ··       A.· ·I would think it would take at least a20·


· ·year, and maybe more.21·


· · · · ··       Q.· ·And was that one of the reasons why IGWA22·


· ·and the districts made the other proposals we discussed23·


· ·earlier that would provide immediate benefit for Rangen24·


· ·in the short term?25·
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· · · · ··       A.· ·Yes.··We would try to get what we could in·1·


· ·the immediate.··But to provide 9 cfs of water is pretty·2·


· ·difficult, like I said, to a particular spring, an·3·


· ·individual spring.··And some of these might be the only·4·


· ·way that we could get that accomplished to provide the·5·


· ·full amount.·6·


· · · · ··       Q.· ·I think you have in front of you·7·


· ·Exhibits 103.··If you'd turn to that, which is a·8·


· ·mitigation plan IGWA filed October 6th of 2009,·9·


· ·requesting a credit for conversions, dry-ups, and10·


· ·recharge.11·


· · · · ··       A.· ·Yes.12·


· · · · ··       Q.· ·Do you recognize that filing?13·


· · · · ··       A.· ·I do.14·


· · · · ··       Q.· ·And if you would turn to the following15·


· ·exhibit, 104 is the order that was issued by the16·


· ·Director May 14th of 2010 approving that particular17·


· ·plan.18·


· · · · ··       A.· ·Yes.19·


· · · · ··       Q.· ·When you testified earlier that the20·


· ·Department had approved previously credits for those21·


· ·types of activities, is this the plan and approval22·


· ·order that you had in mind and were considering?23·


· · · · ··       A.· ·Yes, it is.24·


· · · · ··       Q.· ·To your knowledge, Mr. Carlquist, have25·
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· ·mitigation credits been provided and allowed by the·1·


· ·Department in other delivery call cases for CREPs,·2·


· ·conversions, and recharge?·3·


· · · · ··       A.· ·They have.·4·


· · · · ··       Q.· ·And were credits, to your knowledge,·5·


· ·allowed in proceedings pertaining to the Surface Water·6·


· ·Coalition call?·7·


· · · · ··       A.· ·Yes, they have.·8·


· · · · ··       Q.· ·And were credits also allowed with respect·9·


· ·to the delivery calls made by Blue Lakes Trout Company10·


· ·and Clear Springs Food?11·


· · · · ··       A.· ·Yes, they were.12·


· · · · ··       Q.· ·If you would look to Exhibit 1005.··And13·


· ·that's an order issued by the Director under date of14·


· ·July 10th of 2010 granting credits relative to -- for15·


· ·those same activities to the Surface Water Coalition?16·


· · · · ··       A.· ·Yes.17·


· · · · ··       Q.· ·And if you would, please, turn to page 3 of18·


· ·that Exhibit 1005.··And you'll see finding of facts19·


· ·No. 12 and 13 discuss the CREP program.20·


· · · · ··       A.· ·Yes.21·


· · · · ··       Q.· ·You testified earlier that IGWA and the22·


· ·groundwater districts had funded the CREP program?23·


· · · · ··       A.· ·Yes, we have.··The up-front costs of the24·


· ·CREP program we've funded.25·
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· · · · ··       Q.· ·To your knowledge, did IGWA and the·1·


· ·districts fund 100 percent of the private costs of that·2·


· ·federal program?·3·


· · · · ··       A.· ·Yes, I think we did.·4·


· · · · ··       Q.· ·And finding of fact No. 12 states as·5·


· ·follows, that "Private contributions for cash and in·6·


· ·kind services was $75,041,883."··And then the following·7·


· ·sentence, "IGWA agreed to contribute a total of·8·


· ·$3 million in cash to enrollees as a signing bonus at·9·


· ·the rate of $30."10·


· · · · ··       A.· ·Yes.11·


· · · · ··       Q.· ·When you testified earlier that IGWA had12·


· ·paid the startup costs, is that what you were referring13·


· ·to?14·


· · · · ··       A.· ·Yes.··We actually received a loan from the15·


· ·Idaho Water Resource Board for the bulk of that, and16·


· ·are still paying that back.17·


· · · · ··       Q.· ·And the next sentence, again on finding of18·


· ·facts 12, states that "In addition, groundwater19·


· ·districts which are underlying members of IGWA agree to20·


· ·contribute 375,000 of in-kind services in the form of21·


· ·water measurement."22·


· · · · ··       A.· ·Yes.23·


· · · · ··       Q.· ·Has in fact, to your knowledge, IGWA and24·


· ·the districts made that particular contribution to25·
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· ·comply with the order?·1·


· · · · ··       A.· ·We have been providing funding for·2·


· ·measurement of the aquifer, yes.·3·


· · · · ··       Q.· ·And is that funding for measurement an·4·


· ·ongoing year-to-year obligation?·5·


· · · · ··       A.· ·It is.·6·


· · · · ··       Q.· ·Finding of fact No. 13 basically reflects·7·


· ·that IGWA's contribution in relationship to the total·8·


· ·CREP program of some $258 million.·9·


· · · · · · · ·            To your knowledge, could the CREP program10·


· ·have been undertaken, absent the private funding made11·


· ·by IGWA?12·


· · · · ··       A.· ·I don't think it would have been approved13·


· ·and accepted.14·


· · · · ··       Q.· ·Okay.··I want to go back, Mr. Carlquist,15·


· ·and talk a little more specifically about the specific16·


· ·aspects of your conversion of -- your mitigation plan,17·


· ·excuse me, Exhibit 1.··And some of these questions I18·


· ·think you may have answered in part, but let me ask you19·


· ·some questions specifically relative to conversions.20·


· · · · · · · ·            Is all of the conversion water paid for by21·


· ·the districts?22·


· · · · ··       A.· ·By the districts and/or members of the23·


· ·districts.24·


· · · · ··       Q.· ·Okay.··And if the districts pay for those25·
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· ·costs, do they in turn assess it to their groundwater·1·


· ·members who use the water?·2·


· · · · ··       A.· ·Yes.·3·


· · · · ··       Q.· ·And some conversions have been described in·4·


· ·proceedings as soft conversions and some are described·5·


· ·as hard conversions.·6·


· · · · · · · ·            Can you explain the difference between·7·


· ·those.·8·


· · · · ··       A.· ·A soft conversion is one in which a system·9·


· ·is put in place to use surface water, and they will use10·


· ·surface water as long as it can be obtained and11·


· ·delivered to them.··But if we cannot rent or obtain12·


· ·that water and deliver it to them, then they can still13·


· ·be hooked up and can go back and pump their wells.14·


· · · · ··       Q.· ·And do you know how many of each type that15·


· ·you have in your District?16·


· · · · ··       A.· ·Almost all of them now are what is called a17·


· ·soft conversion.18·


· · · · ··       Q.· ·And when the District or IGWA makes19·


· ·arrangements to lease water from a storage system to20·


· ·deliver to those conversion acres, how is that water21·


· ·delivered from the storage system?22·


· · · · ··       A.· ·It's delivered through contracts and23·


· ·agreements we have with a couple of the canal companies24·


· ·to deliver that water to those sites where the25·
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· ·conversions were made.·1·


· · · · ··       Q.· ·And what are the two canals through which·2·


· ·the conversion water is delivered?·3·


· · · · ··       A.· ·They are North Side Canal Company and·4·


· ·Milner/Gooding or AFRD No. 2.·5·


· · · · ··       Q.· ·And has all of the delivery occurred within·6·


· ·your District west of the Great Rift trim line that was·7·


· ·set in this case?·8·


· · · · ··       A.· ·There -- on the North Side of the river,·9·


· ·they're all in our District.··Southwest Irrigation10·


· ·District has done a fair amount of conversion work and11·


· ·pumping systems on their irrigation district over12·


· ·there, which I'm not that familiar with.··But of the13·


· ·two districts on the north side of the river, all the14·


· ·conversions are in North Snake Groundwater District.15·


· · · · ··       Q.· ·How many acres within your District are16·


· ·what you classify as conversion acres at the present17·


· ·time?18·


· · · · ··       A.· ·We have around 13 --19·


· · · · ··       MR. HAEMMERLE:··Objection.··Calls for20·


· ·speculation, no foundation.21·


· · · · ··       MR. RANDY BUDGE:··I'll re-ask the question.22·


· · · · ··       THE HEARING OFFICER:··Thank you.23·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Do you know,24·


· ·Mr. Carlquist, how many conversion acres exist in your25·
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· ·District?·1·


· · · · ··       A.· ·There's 13,400.·2·


· · · · ··       MR. HAEMMERLE:··Objection.··Foundation, calls·3·


· ·for speculation.·4·


· · · · ··       THE HEARING OFFICER:··Mr. Carlquist, I think if·5·


· ·you answer the question that Mr. Budge has asked, you·6·


· ·won't get to a number yet.··So if you'll just answer·7·


· ·the question that Mr. Budge is asking, and we'll·8·


· ·proceed through this methodically.·9·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Without giving the10·


· ·answer to how many acres, are you familiar with the11·


· ·conversion acres in your District?12·


· · · · ··       A.· ·Yes, I am.13·


· · · · ··       Q.· ·And does your District maintain records of14·


· ·the converted acres by owners, by address of owner, by15·


· ·description of property converted, and by water right16·


· ·of the particular wells that is converted to surface17·


· ·water?18·


· · · · ··       A.· ·Yes, we do.19·


· · · · ··       Q.· ·And are those records maintained in the20·


· ·ordinary course of the business of your District?21·


· · · · ··       A.· ·They are.22·


· · · · ··       Q.· ·And are those records reported on an annual23·


· ·basis to the Idaho Department of Water Resources?24·


· · · · ··       A.· ·They are.25·
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· · · · ··       Q.· ·And who do you report those to?·1·


· · · · ··       A.· ·Those in our District are reported, I·2·


· ·believe, to our watermaster, Cindy Yenter, who I think·3·


· ·then forwards them up to get the calculations done here·4·


· ·what credit we'll get.·5·


· · · · ··       Q.· ·Do you also maintain records of the·6·


· ·quantity of water delivered to conversion acres by·7·


· ·owner of the acres?·8·


· · · · ··       A.· ·We do.·9·


· · · · ··       Q.· ·So by reason of that, do you review those10·


· ·records periodically?11·


· · · · ··       A.· ·Yes, we do.12·


· · · · ··       Q.· ·And are you familiar with the number of13·


· ·acres as they've existed and changed over the years14·


· ·since the program's inception?15·


· · · · ··       A.· ·I am.16·


· · · · ··       Q.· ·How have the acres varied?··Have the17·


· ·conversion acres been increasing year to year or --18·


· · · · ··       A.· ·They have been increasing since the19·


· ·inception when we first started doing conversions, and20·


· ·we're about at a maximum point now because the canals21·


· ·cannot deliver any additional conversion water down22·


· ·their system.23·


· · · · · · · ·            And the agreement is that they will only24·


· ·deliver if they have a capacity to do so.··But so far25·
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· ·they've been able to deliver that water.·1·


· · · · ··       Q.· ·Do you know the number of acres of·2·


· ·conversion acres you have in your District today?·3·


· · · · ··       A.· ·Yes, I do.·4·


· · · · ··       Q.· ·And what is that number?·5·


· · · · ··       A.· ·It's around 13,400.·6·


· · · · ··       Q.· ·Do those acres vary year to year?·7·


· · · · ··       A.· ·They have gone up, but they don't vary very·8·


· ·much.··They stay constant.··We had some new conversions·9·


· ·two years ago.··We did not have any last year.··And I10·


· ·don't anticipate many more, because the fact that the11·


· ·canals will not be able to deliver unless some -- quite12·


· ·a bit of additional lateral work were done to allow13·


· ·them to deliver water, because their first priority is14·


· ·to deliver water to the members of their canal company.15·


· · · · ··       Q.· ·So is it your belief that the number of16·


· ·conversion acres has about reached its maximum, based17·


· ·on what the canals can deliver in your districts?18·


· · · · ··       A.· ·At the present time, without some19·


· ·additional infrastructure work, it is.20·


· · · · ··       Q.· ·And does the amount of storage water that's21·


· ·delivered to conversion acres vary from year to year?22·


· · · · ··       A.· ·It does.23·


· · · · ··       Q.· ·And what causes that variation?24·


· · · · ··       A.· ·The amount of water available for lease25·


Page 112


· ·from those owners of those storage rights that we lease·1·


· ·from.··Some years there's not enough water in the·2·


· ·storage system, and so they cannot and do not lease·3·


· ·water to us.·4·


· · · · ··       Q.· ·And for purposes of the credit being·5·


· ·requested in this proceeding, is it requested based·6·


· ·upon the actual number of converted acres and the·7·


· ·actual amount of water delivered?·8·


· · · · ··       A.· ·It's the actual amount of water delivered·9·


· ·through those conversion acres.10·


· · · · ··       Q.· ·And when you provide that information to11·


· ·Cindy Yenter and the Department, to your knowledge,12·


· ·does the Department or Ms. Yenter attempt to verify the13·


· ·information provided by your District?14·


· · · · ··       A.· ·Yes.15·


· · · · ··       Q.· ·Do you have a general knowledge of what16·


· ·happens from there?··What does Mrs. Yenter do to derive17·


· ·or result in a credit being calculated comes back to18·


· ·you?19·


· · · · ··       A.· ·Ms. Yenter has told us that she of course20·


· ·verifies the conversions and the water.··And of course21·


· ·the water, we get a billing from each of those canal22·


· ·companies for the amount of water that they have23·


· ·delivered.··So it's pretty easy to see how much water24·


· ·has been delivered.25·
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· · · · · · · ·            And then I believe it comes up to Boise to·1·


· ·be calculated -- and I'm not sure which individuals up·2·


· ·here do the calculation.··But the calculation will be·3·


· ·run through the model to see how much credit is derived·4·


· ·from that conversion.··Those conversions.·5·


· · · · ··       Q.· ·So your District doesn't do that·6·


· ·calculation?·7·


· · · · ··       A.· ·No.·8·


· · · · ··       Q.· ·To your knowledge, Mr. Carlquist, has the·9·


· ·expert that's been retained by IGWA and the districts10·


· ·for many years, Dr. Brendecke, do you rely upon him to11·


· ·review and confirm the calculations of credits that may12·


· ·be done by the Department?13·


· · · · ··       A.· ·We have done that.14·


· · · · ··       Q.· ·You don't do it directly from any personnel15·


· ·within the District?16·


· · · · ··       A.· ·No.17·


· · · · ··       Q.· ·Turn to Exhibit 106, please.18·


· · · · · · · ·            And, Justin, can you pull that one up,19·


· ·1006.20·


· · · · ··       MR. MAY:··1006?21·


· · · · ··       MR. RANDY BUDGE:··Does a spreadsheet come with22·


· ·that?23·


· · · · ··       MR. MAY:··I can get you the spreadsheet if you24·


· ·need to look at it.25·
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· · · · ··       THE HEARING OFFICER:··What's the number again,·1·


· ·Randy?·2·


· · · · ··       MR. RANDY BUDGE:··1006.·3·


· · · · ··       THE HEARING OFFICER:··Oh, okay.·4·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··That exhibit should·5·


· ·consist of a -- there it is -- spreadsheet.·6·


· · · · · · · ·            Mr. Carlquist, I think the hard copy you·7·


· ·have in front of you is simply one page of a·8·


· ·spreadsheet.·9·


· · · · ··       A.· ·I believe it's one year, one page of a10·


· ·spreadsheet for the year 2009.11·


· · · · ··       Q.· ·And I believe that exhibit --12·


· · · · ··       MR. TJ BUDGE:··Scroll down to the bottom.13·


· · · · ··       MR. MAY:··Like that?14·


· · · · ··       MR. RANDY BUDGE:··Okay.15·


· · · · ··       Q.· ·Mr. Carlquist, if you'll look at the16·


· ·display on the screen, it appears to be a spreadsheet17·


· ·that has the conversion by owner, by address, by18·


· ·location, and by legal description, along with the19·


· ·number of acres involved on a year-by-year basis, 200920·


· ·through 2013?21·


· · · · ··       A.· ·Yes.22·


· · · · ··       Q.· ·Is that the information that is compiled by23·


· ·the District that you described earlier and is supplied24·


· ·to Ms. Yenter?25·
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· · · · ··       A.· ·I believe this is one that is put together·1·


· ·by the Department after we supply the information to·2·


· ·them.··Our spreadsheet's a little bit different than·3·


· ·this.·4·


· · · · ··       Q.· ·Okay.·5·


· · · · ··       A.· ·But I believe this is one that the·6·


· ·Department compiles.··And you can't see it on there,·7·


· ·but it shows a place of diversion and acres that are·8·


· ·also a part of that.··There, right there (indicating).·9·


· · · · ··       Q.· ·So when the Department compiles the10·


· ·information, they return a spreadsheet back to you?11·


· · · · ··       A.· ·If we request it, we can get it back, yes.12·


· · · · ··       Q.· ·And is there anything that goes back and13·


· ·forth between your District and the Department to14·


· ·reconcile any discrepancies?15·


· · · · ··       A.· ·Generally, I don't think there's been very16·


· ·many discrepancies that I remember.··They calculate the17·


· ·credit based on -- and see, on this particular one,18·


· ·it's not actually showing the acre-feet delivered to19·


· ·those particular conversions.··And so that's got to be20·


· ·somewhere else on another spreadsheet.21·


· · · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 106.22·


· · · · ··       MR. TJ BUDGE:··1006.23·


· · · · ··       MR. RANDY BUDGE:··1006.24·


· · · · ··       MR. HAEMMERLE:··There's no showing -- well, this25·
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· ·is a Department record?·1·


· · · · ··       MR. MAY:··Do we know, did this come off of·2·


· ·the --·3·


· · · · ··       MR. HAEMMERLE:··No objection.·4·


· · · · ··       THE HEARING OFFICER:··Okay.·5·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··With respect to the·6·


· ·conversion, Mr. Carlquist --·7·


· · · · ··       THE HEARING OFFICER:··Just a moment, Mr. Budge.·8·


· · · · · · · ·            Document marked as Exhibit 1006 is received·9·


· ·into evidence.··Thank you.10·


· · · · · · · ·            (Exhibit 1006 received.)11·


· · · · ··       MR. RANDY BUDGE:··Excuse me.12·


· · · · ··       Q.· ·Mr. Carlquist, are the districts requesting13·


· ·credits be calculated by the Department consistent with14·


· ·past practices for both past and future conversions?15·


· · · · ··       A.· ·Yes.··And I'm not sure if they -- in the16·


· ·past I don't believe they've calculated a credit to17·


· ·this particular spring.··So we're asking now that they18·


· ·do that.19·


· · · · ··       MR. RANDY BUDGE:··Mr. Director, probably an20·


· ·appropriate time for the lunch break.··I went a little21·


· ·bit over, but it's the end of this conversion topic22·


· ·and...23·


· · · · ··       THE HEARING OFFICER:··Okay.··Okay with the24·


· ·parties?··Come back in an hour?··Is that enough?25·
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· · · · ··       MR. HAEMMERLE:··How about 1:30, Director?·1·


· · · · ··       THE HEARING OFFICER:··Do you want that long?·2·


· · · · ··       MR. HAEMMERLE:··No.··One hour is good.·3·


· · · · ··       THE HEARING OFFICER:··Well, let's call it 1:15.·4·


· ·Okay?·5·


· · · · ··       MR. HAEMMERLE:··Okay.·6·


· · · · ··       THE HEARING OFFICER:··Thanks.·7·


· · · · · · · ·            (Lunch recess.)·8·


· · · · ··       THE HEARING OFFICER:··We're back recording after·9·


· ·the lunch break.10·


· · · · · · · ·            And, Mr. Carlquist, you are under oath.11·


· · · · · · · ·            Mr. Budge, you may continue to examine.12·


· · · · ··       MR. RANDY BUDGE:··Thank you.13·


· · · · ··       Q.· ·Mr. Carlquist, we ended by questions14·


· ·regarding the conversion component in the mitigation15·


· ·plan.··I had a couple more questions on the voluntary16·


· ·dry-up and CREP portion of the plan.17·


· · · · · · · ·            Does the District or IGWA, to your18·


· ·knowledge, maintain any records of the number of acres19·


· ·involved in the CREP program or other dry-ups?20·


· · · · ··       A.· ·We're not maintaining anything with regard21·


· ·to the CREP program.22·


· · · · ··       Q.· ·And do you have knowledge of who maintains23·


· ·those records?24·


· · · · ··       A.· ·I believe the NRCS maintains those records.25·
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· · · · ··       Q.· ·And do you know who calculates the credit·1·


· ·based on those NRCS records?·2·


· · · · ··       A.· ·I believe the Department of Water Resources·3·


· ·is calculating credits.·4·


· · · · ··       Q.· ·Do you do any independent modeling or other·5·


· ·efforts to try to calculate credits relative to those·6·


· ·dry-ups and conversion acres?·7·


· · · · ··       A.· ·No.·8·


· · · · ··       Q.· ·Is it IGWA's request in this case that they·9·


· ·receive a credit for benefits to the Rangen Springs10·


· ·calculated based on the model for these CREPs and11·


· ·dry-ups similar to other cases?12·


· · · · ··       A.· ·Yes.13·


· · · · ··       Q.· ·Let me turn to recharge activities.14·


· · · · · · · ·            Does IGWA participate in recharge15·


· ·activities?16·


· · · · ··       A.· ·We have done -- in the past participated in17·


· ·various recharge activities.18·


· · · · ··       Q.· ·And I think you testified earlier some of19·


· ·the recharge relates to the water that is delivered20·


· ·through the canal systems of North Side and AFRD 2 as a21·


· ·part of conversions?22·


· · · · ··       A.· ·Yes.··We get charged a canal loss for all23·


· ·of those acres that water is delivered to, and that24·


· ·ranges from 7 percent up to 48 percent loss in the25·
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· ·canal delivering the water to them.··And so we pay for·1·


· ·that much additional water that goes through the·2·


· ·canals.·3·


· · · · ··       Q.· ·And does IGWA maintain records of those·4·


· ·canal losses, or are those maintained by the canal·5·


· ·companies?·6·


· · · · ··       A.· ·No.··Just the total amount that we are·7·


· ·billed for that is delivered through the canal company.·8·


· · · · ··       Q.· ·Okay.··When you say you're billed for, are·9·


· ·you referring to what the canal companies charge you10·


· ·for water delivered?11·


· · · · ··       A.· ·Yes.··Delivered at Milner is how we get12·


· ·charged for it.13·


· · · · ··       Q.· ·And that's a conveyance charge on a per14·


· ·acre for --15·


· · · · ··       A.· ·It's a conveyance charge, plus the amount16·


· ·of water delivered at the headgate for the conversion.17·


· · · · ··       Q.· ·Does IGWA participate in any way in any18·


· ·State run or managed recharge efforts?19·


· · · · ··       A.· ·We have participated to help put some of20·


· ·the infrastructure in place at a couple of locations.21·


· ·One at Milepost 31.··We paid some of the funding for22·


· ·that structure to be put in place.··And then we also23·


· ·did up on the Aberdeen-Springfield system to put a24·


· ·diversion structure in place.··We paid money for it.25·
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· · · · ··       Q.· ·Have you made any direct financial·1·


· ·contributions to the Water Resource Board to support·2·


· ·their recharge program?·3·


· · · · ··       A.· ·We have.··We've made a financial·4·


· ·contribution -- I believe the last time was in 2011 --·5·


· ·to help cover the cost of the wheeling fees that are·6·


· ·charged by the canal companies for the Idaho Water·7·


· ·Resource Board's recharge efforts.·8·


· · · · ··       Q.· ·Can you turn to Exhibit 1077.·9·


· · · · ··       MR. MAY:··-77 or 1007?10·


· · · · ··       MR. RANDY BUDGE:··1077.··You don't need that11·


· ·one.12·


· · · · ··       Q.· ·Could you identify that exhibit.13·


· · · · ··       A.· ·Yes.··These are correspondence between IGWA14·


· ·through your office and Mr. Quinn with the Idaho Water15·


· ·Resource Board, recharge coordinator, about the funding16·


· ·that we paid to the Water Resource Board.17·


· · · · ··       Q.· ·And does that exhibit, 1077, the amounts18·


· ·reflected in that letter, is that what you were19·


· ·referring to insofar as the financial contribution to20·


· ·the Board?21·


· · · · ··       A.· ·Well, that was part of it.··We also paid22·


· ·direct funding for some of the infrastructure too.··But23·


· ·this was money directly to the Water Resource Board.24·


· · · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 1077.25·
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· · · · ··       THE HEARING OFFICER:··Mr. Haemmerle?·1·


· · · · ··       MR. HAEMMERLE:··For the proposition that just·2·


· ·money was donated, I have no objection.·3·


· · · · ··       THE HEARING OFFICER:··Okay.··The document marked·4·


· ·as Exhibit 1077 is received into evidence.·5·


· · · · · · · ·            (Exhibit 1077 received.)·6·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Mr. Carlquist, does·7·


· ·IGWA or your District keep any of the records of these·8·


· ·various activities you've described with respect to·9·


· ·recharge contributions and recharge deliveries?10·


· · · · ··       A.· ·No.11·


· · · · ··       Q.· ·Do you rely upon the Department to maintain12·


· ·those records?13·


· · · · ··       A.· ·Yes.14·


· · · · ··       Q.· ·Is it the District's request in this15·


· ·proceeding that the Director provide a credit based on16·


· ·modeled benefits to Rangen from these recharge efforts17·


· ·in the same manner as other cases?18·


· · · · ··       A.· ·That's what we've asked for, yes.19·


· · · · ··       Q.· ·The mitigation plan also requests a credit20·


· ·for certain recharge through the Sandy Pond --21·


· · · · ··       A.· ·Yes.22·


· · · · ··       Q.· ·-- is that correct?23·


· · · · ··       A.· ·That's correct.24·


· · · · ··       Q.· ·Can you briefly describe the Sandy Pond,25·







Rangen Mitigation Hearing - Vol. I 3/17/2014


Page 32 (Pages 122-125)


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611


Page 122


· ·where it is located and what it consists of.·1·


· · · · ··       A.· ·It's down the Hagerman Valley, a little bit·2·


· ·south of where Rangen's facility is.··It's at the end·3·


· ·of what the North Side Canal Company's lateral -- I·4·


· ·think it's W-26.··And it's where the headwaters of the·5·


· ·Sandy Pipeline, where the Sandy Pipeline originates.·6·


· · · · · · · ·            It's property we purchased from a Mr. Sandy·7·


· ·back in about 2003 to construct the Sandy Pipeline.·8·


· ·And water is diverted out of the canal company into the·9·


· ·ponds.10·


· · · · · · · ·            Mr. Sandy had an agreement to take the11·


· ·tailwater off the end of the canal already, and we took12·


· ·over that agreement and enlarged upon it a little bit13·


· ·with the Sandy Pipeline.··But water coming off the end14·


· ·of the canal either goes down into the Sandy Pipeline15·


· ·or fills the ponds, and then goes up into an area to16·


· ·the east.··We call it the upper pond where if there's17·


· ·any excess water down there, the pipeline won't take,18·


· ·or is not being diverted down the pipeline, it goes up19·


· ·there and is recharged into the aquifer.20·


· · · · ··       Q.· ·Water supplied to the pond is wastewater21·


· ·from the North Side Canal Company system?22·


· · · · ··       A.· ·Yes, that's correct.23·


· · · · ··       Q.· ·And does the North Snake Groundwater24·


· ·District continue to own the pond?25·
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· · · · ··       A.· ·We do.·1·


· · · · ··       Q.· ·And are you also responsible for the·2·


· ·operation and management of the pond?·3·


· · · · ··       A.· ·Yes.·4·


· · · · ··       Q.· ·Would you look at Exhibit 1007, which I·5·


· ·think is up on the screen and consists of several·6·


· ·pages.·7·


· · · · · · · ·            Do those -- does that exhibit represent·8·


· ·photographs of the Sandy Pond that were maintained by·9·


· ·North Snake as a part of your business records?10·


· · · · ··       A.· ·Yes.··It shows the ponds during the11·


· ·construction period and after water had filled in and12·


· ·was being discharged down the pipeline.13·


· · · · ··       Q.· ·Without going into detail, would you just14·


· ·describe what's depicted on those various photographs.15·


· ·And maybe you can start with the first one that has the16·


· ·Bates stamp number on it IGWA 00065 on the bottom right17·


· ·corner.18·


· · · · ··       A.· ·I believe that's where the water is19·


· ·being -- coming off of the lateral into the pond.20·


· · · · ··       Q.· ·And then just go ahead and turn to the next21·


· ·page.22·


· · · · · · · ·            What's 66?23·


· · · · ··       A.· ·The next page is discharge at the head of24·


· ·the Curren Ditch from a couple of different angles.25·
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· ·The top left one is the water being discharged out the·1·


· ·structure we built.··Just to the left is the water that·2·


· ·comes from Billingsley Creek into the Curren Ditch side·3·


· ·by side there where they come together.··And then the·4·


· ·other three pictures there are just showing the·5·


· ·discharge out of the pipeline into that structure.·6·


· · · · · · · ·            The next page is similar pictures further·7·


· ·back showing the two discharges from the Sandy Pipeline·8·


· ·through the Rangen facility and the discharge coming·9·


· ·out of the Sandy Pipeline.10·


· · · · · · · ·            The following page is just showing some of11·


· ·the infrastructure that was put in place.12·


· · · · ··       Q.· ·Let's make sure we're on the right page.13·


· · · · · · · ·            That would be under No. page 68?14·


· · · · ··       A.· ·It's this one that's on the screen right up15·


· ·there now.16·


· · · · ··       Q.· ·So you're testifying concerning the one17·


· ·that's up there now that's page No. 00068?18·


· · · · ··       A.· ·Yes.19·


· · · · ··       Q.· ·Go ahead with your description of that.20·


· · · · ··       A.· ·Well, it's showing some of the structures21·


· ·that were put in place for the ponds to deliver water22·


· ·down there to the irrigation needs and the pipeline23·


· ·being installed.··And of course that one bottom picture24·


· ·says "Turning water into the middle pond."25·
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· · · · · · · ·            And if we go to the next one, it shows a·1·


· ·bigger picture of the pond with the headgate for the·2·


· ·Sandy Pipeline before water was turned into that pond.·3·


· · · · · · · ·            And then the very bottom one -- and I can't·4·


· ·hardly recognize this, it's kind of just a little shot,·5·


· ·but this is, I think, out the upper pond where what we·6·


· ·call the sinkhole.··And when water goes into the upper·7·


· ·pond, it will take a lot of water.··I've seen actually·8·


· ·a whirlpool there when water is being taken into the·9·


· ·ground in that upper pond when it got full.10·


· · · · ··       Q.· ·On this page you're referring to is page11·


· ·with IGWA No. 69 on it?12·


· · · · ··       A.· ·Yes.13·


· · · · ··       Q.· ·And there are two pictures that are up14·


· ·there.15·


· · · · · · · ·            The one on the top I think is the one you16·


· ·described as the pond under construction?17·


· · · · ··       A.· ·Yes.··It's just about when we completed the18·


· ·dike and the headgate there for the Sandy -- what we19·


· ·call the Sandy Pipeline.20·


· · · · ··       Q.· ·And that's one of three ponds?21·


· · · · ··       A.· ·Yes.22·


· · · · ··       Q.· ·And how do you describe that pond?··Is that23·


· ·the main pond or --24·


· · · · ··       A.· ·Well, yeah, that's the main pond.··It's the25·
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· ·biggest of the ponds, and that's the main one.·1·


· · · · ··       Q.· ·What's depicted in the next picture down,·2·


· ·the one in the middle?·3·


· · · · ··       A.· ·I think that's showing water coming out of·4·


· ·the upper pond into that middle pond.·5·


· · · · ··       Q.· ·And how does the middle pond function?·6·


· · · · ··       A.· ·Well, that's the outlet or the pond that·7·


· ·holds the main body of water for regulating the Sandy·8·


· ·Pipeline.·9·


· · · · ··       Q.· ·And then there's also a third pond that you10·


· ·call the north pond?11·


· · · · ··       A.· ·Well, yeah, there's a pond down to the west12·


· ·a little bit which is a lower pond, and that's where13·


· ·water is delivered out to what was called the Musser14·


· ·call down there.··And it's right down next to the15·


· ·highway.··But we don't do any regulation on that pond.16·


· ·Mr. Morris does all the regulation on that lower pond.17·


· · · · ··       Q.· ·So is the credit requested for recharge18·


· ·relating to the Sandy Pond that what goes into the19·


· ·pond, less what goes out to the Sandy Pipeline and20·


· ·evaporation?··Is that what you --21·


· · · · ··       A.· ·Yes, that would be, I think, what we would22·


· ·ask for for a recharge credit there.23·


· · · · ··       Q.· ·Go ahead with the next page of the24·


· ·photograph.··Describe that page 70.25·


Page 127


· · · · ··       A.· ·I think that's just another picture of the·1·


· ·discharge into the headwaters of the Curren Ditch.·2·


· ·It's pictures have kind of been put together.··And·3·


· ·right up at the very left of that picture is where our·4·


· ·discharge structure is.·5·


· · · · ··       Q.· ·And next page, 71?·6·


· · · · ··       A.· ·That picture I'm not sure.··I can't put·7·


· ·together what that picture is.··It's showing some·8·


· ·ponds.··But with the fish hatcheries there, I'm not·9·


· ·sure where that is.10·


· · · · ··       Q.· ·You're not sure that those are the Sandy11·


· ·Ponds in the middle of the picture?12·


· · · · ··       A.· ·They look like the Sandy Ponds.··But I13·


· ·can't put them in conjunction with the fish hatchery14·


· ·right there.15·


· · · · ··       Q.· ·And how about page 72?16·


· · · · ··       A.· ·Those, I believe, are the ponds.··And they17·


· ·look very similar.··But in that one I can see the18·


· ·highway going past the ponds and the three ponds there.19·


· · · · ··       Q.· ·And the next page, 73?20·


· · · · ··       A.· ·Again, this is just the discharge where the21·


· ·Curren Ditch headwaters and are discharged into the22·


· ·Curren Ditch and the discharge structure showing water23·


· ·coming through it.24·


· · · · ··       Q.· ·And page 74, just another picture of that25·
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· ·discharge --·1·


· · · · ··       A.· ·Another picture of the discharge structure·2·


· ·that was built.·3·


· · · · ··       Q.· ·Do these pictures accurately reflect the·4·


· ·conditions that are shown in them at the time the·5·


· ·pictures were taken, to your knowledge?·6·


· · · · ··       A.· ·I believe they do.·7·


· · · · ··       Q.· ·And do you know when they were taken?·8·


· · · · ··       A.· ·They would have been taken sometime in·9·


· ·2004.10·


· · · · ··       MR. RANDY BUDGE:··We'd offer 1007.11·


· · · · ··       THE HEARING OFFICER:··Mr. Haemmerle?12·


· · · · ··       MR. HAEMMERLE:··I'm going to object to relevance13·


· ·at this point in time.··I don't think there's been any14·


· ·showing that North Snake Groundwater District actually15·


· ·owns any of the water or has a storage right for the16·


· ·ponds or any permits.17·


· · · · ··       THE HEARING OFFICER:··Mr. Budge?18·


· · · · ··       MR. RANDY BUDGE:··We'll go ahead and provide19·


· ·further testimony on that.20·


· · · · ··       THE HEARING OFFICER:··Okay.21·


· · · · ··       Q.· ·Turn to Exhibit 1008.22·


· · · · ··       THE HEARING OFFICER:··So you'll at least hold or23·


· ·withdraw the offer for a minute, Mr. Budge?24·


· · · · ··       MR. RANDY BUDGE:··Well, it seems to me like an25·


Page 129


· ·objection.··We'll make the offer.·1·


· · · · ··       THE HEARING OFFICER:··You'll make the offer?·2·


· · · · ··       MR. RANDY BUDGE:··I think we've laid foundation·3·


· ·the pond is a basis for a mitigation plan.··He·4·


· ·described that they own and operate it.·5·


· · · · ··       THE HEARING OFFICER:··Overruled.·6·


· · · · ··       MR. HAEMMERLE:··My one issue -- I'm sorry,·7·


· ·Director -- was ownership of the water in the pond·8·


· ·itself or any storage permits for that water?·9·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Turn to10·


· ·Exhibit 1008.11·


· · · · ··       THE HEARING OFFICER:··Okay.··Just a minute.12·


· · · · · · · ·            Overruled again.13·


· · · · · · · ·            The document that's marked as Exhibit 100714·


· ·is received into evidence.15·


· · · · · · · ·            (Exhibit 1007 received.)16·


· · · · ··       THE HEARING OFFICER:··Mr. Budge.17·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Can you identify18·


· ·1008.19·


· · · · ··       A.· ·Yes.··I believe it's when we purchased the20·


· ·property from Mr. Sandy.··This is a copy of the21·


· ·warranty deed.22·


· · · · ··       Q.· ·Mr. Carlquist, there are two different23·


· ·deeds:··One comes from Mountain Valley Properties,24·


· ·which seem to be signed by John Sandy; and then there's25·
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· ·a second warranty deed from John and Robin Sandy, also·1·


· ·signed by both John and Robin Sandy.·2·


· · · · · · · ·            Is that part of the exhibit you have in·3·


· ·front of you?·4·


· · · · ··       A.· ·Yes, it is.··And I believe it was just the·5·


· ·two properties that was all part of the same purchase.·6·


· · · · ··       Q.· ·And also part of that exhibit there's a·7·


· ·check that's attached.·8·


· · · · ··       A.· ·Yes.·9·


· · · · ··       Q.· ·And the check states it's to acquire -- for10·


· ·14,000 to acquire 14 shares of NSCC water?11·


· · · · ··       A.· ·Yes.··North Side Canal Company water that12·


· ·we bought.13·


· · · · ··       Q.· ·Okay.··And the last page of that exhibit is14·


· ·a letter from Zions Bank relating to that stock15·


· ·purchase indicating they don't have objection to the16·


· ·transfer.17·


· · · · · · · ·            Do you recognize that?18·


· · · · ··       A.· ·Yes.19·


· · · · ··       Q.· ·Are those all part of the records of North20·


· ·Side -- or North Snake Groundwater District?21·


· · · · ··       A.· ·Yes.22·


· · · · ··       Q.· ·And to your knowledge, do those two23·


· ·warranty deeds represent the District's acquisition of24·


· ·the property that you've described as the Sandy25·
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· ·property where the Sandy Ponds were constructed?·1·


· · · · ··       A.· ·Yes.·2·


· · · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 1008.·3·


· · · · ··       MR. HAEMMERLE:··No objection.·4·


· · · · ··       THE HEARING OFFICER:··Okay.··The document marked·5·


· ·as Exhibit 1008 is received into evidence.·6·


· · · · · · · ·            (Exhibit 1008 received.)·7·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Would you turn next·8·


· ·to Exhibit 1009.·9·


· · · · · · · ·            Do you recognize that as a certificate of10·


· ·stock from North Side Canal Company to North Snake11·


· ·Groundwater District for 14 shares?12·


· · · · ··       A.· ·Yes.13·


· · · · ··       Q.· ·And is that part of the records of your14·


· ·District?15·


· · · · ··       A.· ·Yes.16·


· · · · ··       Q.· ·And to your knowledge, does that17·


· ·certificate and exhibit evidence your ownership of18·


· ·those shares in North Side Canal Company?19·


· · · · ··       A.· ·Yes, it is.20·


· · · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 1009.21·


· · · · ··       MR. HAEMMERLE:··Question in aid of objection?22·


· · · · ··       THE HEARING OFFICER:··Yes.23·


· ·///24·


· ·///25·
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· · · · · · · · · ··                 VOIR DIRE EXAMINATION·1·


· ·BY MR. HAEMMERLE:·2·


· · · · ··       Q.· ·Mr. Carlquist, that water right that you·3·


· ·have before you is for the benefit of Mr. Morris for·4·


· ·irrigation; correct?·5·


· · · · ··       A.· ·The North Side Canal Company water?·6·


· · · · ··       Q.· ·I believe what's indicated on that share·7·


· ·right there.·8·


· · · · ··       A.· ·It has been delivered to a couple of·9·


· ·different places over the time that we have owned the10·


· ·certificate.··But yes, we have also delivered it down11·


· ·there I think to Mr. Morris.12·


· · · · ··       MR. HAEMMERLE:··Can I examine, your Honor?··I13·


· ·don't have that.14·


· · · · ··       THE HEARING OFFICER:··Oh, you mean examine the15·


· ·document?16·


· · · · ··       MR. HAEMMERLE:··Please.17·


· · · · ··       THE HEARING OFFICER:··Sure.18·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··Do you see,19·


· ·Mr. Carlquist, where it says "14 shares to a particular20·


· ·40-acre parcel"?21·


· · · · ··       A.· ·Yes.22·


· · · · ··       Q.· ·Do you know where that parcel is located?23·


· · · · ··       A.· ·I don't right off the top of my head.24·


· · · · ··       Q.· ·Do you know what purpose of use that is?25·
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· · · · ··       A.· ·For irrigation.·1·


· · · · ··       Q.· ·For irrigation?·2·


· · · · ··       A.· ·Yes.·3·


· · · · ··       MR. HAEMMERLE:··No further objection, your·4·


· ·Honor.··I'll --·5·


· ··6·


· · · · · · · ··             CONTINUED DIRECT EXAMINATION·7·


· ·BY MR. BUDGE:·8·


· · · · ··       Q.· ·Next turn to Exhibit --·9·


· · · · ··       THE HEARING OFFICER:··Okay.··So no objection to10·


· ·the offer?11·


· · · · ··       MR. HAEMMERLE:··No objection.12·


· · · · ··       THE HEARING OFFICER:··Okay.··So the document13·


· ·marked as Exhibit 1009 is received into evidence.14·


· · · · · · · ·            (Exhibit 1009 received.)15·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Next turn to16·


· ·Exhibit 1010.··That's identified as a water deed.17·


· · · · · · · ·            Is that document a part of the records of18·


· ·your District?19·


· · · · ··       A.· ·Yes, it is.20·


· · · · ··       Q.· ·And does that evidence the purchase of the21·


· ·stock which gave rise to the issuance of the22·


· ·certificate that was just admitted as 1009?23·


· · · · ··       A.· ·Yes, I believe it is.24·


· · · · ··       MR. RANDY BUDGE:··We'd offer --25·
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· · · · ··       MR. HAEMMERLE:··No objection.·1·


· · · · ··       THE HEARING OFFICER:··The document marked as·2·


· ·Exhibit 1010 is received into evidence.·3·


· · · · · · · ·            (Exhibit 1010 received.)·4·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Could you identify·5·


· ·Exhibit 1011.··Maybe we can look at all of these three·6·


· ·together.··Exhibit 1011 and 1012 and 1013.·7·


· · · · · · · ·            And after you've familiarized yourself with·8·


· ·those, answer whether those are part of the records of·9·


· ·the District pertaining to easements acquired in10·


· ·conjunction with the operation of the Sandy Ponds.11·


· · · · ··       A.· ·It was to access to the property that we12·


· ·purchased through property of Mr. Sandy that was not13·


· ·purchased, I believe.14·


· · · · ··       Q.· ·And does Exhibit 1011, that easement15·


· ·indicates it's to operate the headgates and dike on the16·


· ·Sandy property?17·


· · · · ··       A.· ·I believe so, to get through his property18·


· ·to where those are.19·


· · · · ··       Q.· ·And then if you look at Exhibit 1012, is it20·


· ·your understanding that that grant of easement was to21·


· ·construct and operate the Sandy Pipeline itself?22·


· · · · ··       A.· ·Yes.23·


· · · · ··       Q.· ·And then if you look at Exhibit 1013, was24·


· ·that a grant of easement from Morris with respect to25·
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· ·the pipeline as it goes through his property?·1·


· · · · ··       A.· ·Yes.·2·


· · · · ··       MR. RANDY BUDGE:··And I'd offer Exhibits 1011,·3·


· ·1012, and 1013, all being easements.·4·


· · · · ··       THE HEARING OFFICER:··Mr. Haemmerle?·5·


· · · · ··       MR. HAEMMERLE:··No objection.·6·


· · · · ··       THE HEARING OFFICER:··Documents marked as·7·


· ·Exhibits 1011 through 1013 are received into evidence.·8·


· · · · · · · ·            (Exhibit 1011 through 1013 received.)·9·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Turn next to10·


· ·Exhibit 1014 entitled "Eastern Snake Plain Aquifer11·


· ·Mitigation Recovery and Restoration Agreement for12·


· ·2004."13·


· · · · · · · ·            Do you recognize that document?14·


· · · · ··       A.· ·Yes, I do.15·


· · · · ··       Q.· ·And if you would turn to the signature16·


· ·pages.··It appears to have been signed on behalf of17·


· ·North Snake Groundwater District, along with other18·


· ·parties, including Rangen.19·


· · · · · · · ·            Do you recognize that?20·


· · · · ··       A.· ·Yes.21·


· · · · ··       Q.· ·Is that maintained as a part of the22·


· ·business records of North Snake Groundwater District?23·


· · · · ··       A.· ·Yes, it is.24·


· · · · ··       Q.· ·And what does this agreement relate to25·
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· ·generally?·1·


· · · · ··       A.· ·It was part of some mitigation efforts that·2·


· ·we were undergoing back in 2004 relating to the -- some·3·


· ·of the mitigation things we were trying to do for the·4·


· ·springs.·5·


· · · · ··       Q.· ·Is it your understanding that the District·6·


· ·related in part to mitigation efforts the District was·7·


· ·doing via the Sandy Pond and the Sandy Pipeline?·8·


· · · · ··       A.· ·Part of the agreement, yes.·9·


· · · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 1014.10·


· · · · ··       MR. HAEMMERLE:··Question in aid of objection?11·


· · · · ··       THE HEARING OFFICER:··Yes.12·


· ·13·


· · · · · · · · · ··                 VOIR DIRE EXAMINATION14·


· ·BY MR. HAEMMERLE:15·


· · · · ··       Q.· ·Mr. Carlquist, this particular agreement16·


· ·was a one-year agreement in 2004 and is no longer in17·


· ·place today; correct?18·


· · · · ··       A.· ·It was for one year.··But some of the19·


· ·things that are in the agreement are still going20·


· ·forward.21·


· · · · ··       Q.· ·The agreement is no longer in effect;22·


· ·correct?23·


· · · · ··       MR. RANDY BUDGE:··I object.··Asks for a legal24·


· ·conclusion, beyond the scope of direct.25·
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· · · · ··       MR. HAEMMERLE:··I'd object to the admission of·1·


· ·1014 on relevance.·2·


· · · · ··       THE HEARING OFFICER:··Okay.··Well, I guess I·3·


· ·have two objections.·4·


· · · · · · · ·            You're objecting to the questions because·5·


· ·they're beyond the scope, Mr. Budge, of the direct?·6·


· · · · ··       MR. RANDY BUDGE:··His questions in aid of·7·


· ·further objection was that he asked questions on·8·


· ·whether or not it was legally only effective for one·9·


· ·year.··That was asking for a legal conclusion.··This10·


· ·witness isn't competent to ask.11·


· · · · ··       MR. HAEMMERLE:··I withdraw that question and12·


· ·make it simpler, Director.13·


· · · · · · · ·            I still object to the admission of the14·


· ·document based on relevance.15·


· · · · ··       THE HEARING OFFICER:··Nonetheless, I understood16·


· ·from Mr. Carlquist's testimony that it was limited to17·


· ·one year.··He has some knowledge about it.··That18·


· ·information is in the record.··And based on his19·


· ·qualified testimony, Mr. Haemmerle, I'll allow the20·


· ·exhibit into the record.21·


· · · · · · · ·            So it's received.··Exhibit 1014 is received22·


· ·into evidence.23·


· · · · · · · ·            (Exhibit 1014 received.)24·


· ·///25·
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· · · · · · · ··             CONTINUED DIRECT EXAMINATION·1·


· ·BY MR. BUDGE:·2·


· · · · ··       Q.· ·Turn to page 5 of that agreement, if you·3·


· ·would, Mr. Carlquist.·4·


· · · · ··       A.· ·Yes.·5·


· · · · ··       Q.· ·And on page 5, under paragraph 4 has a list·6·


· ·of groundwater user commitments.·7·


· · · · ··       A.· ·Yes.·8·


· · · · ··       Q.· ·And I direct your attention down to·9·


· ·subparagraph (e)(1) through (6).10·


· · · · · · · ·            Do you have those paragraphs?11·


· · · · ··       A.· ·I do.12·


· · · · ··       Q.· ·And (e)(2) provides as follows.··This is13·


· ·part of the groundwater District commitments.··They14·


· ·would, quote, "...use best efforts to convey North Side15·


· ·Canal Company operational spills to the Sandy project16·


· ·into the Sandy Pipeline."17·


· · · · ··       A.· ·Yes.18·


· · · · ··       Q.· ·Do you see that?19·


· · · · ··       A.· ·Yes.20·


· · · · ··       Q.· ·Is that part of the commitments that the21·


· ·District undertook back in 2004, to your knowledge?22·


· · · · ··       A.· ·It is.23·


· · · · ··       Q.· ·Are those commitments ongoing today?24·


· · · · ··       A.· ·Yes, we've still been doing that.25·
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· · · · ··       Q.· ·And have -- has your District in fact·1·


· ·conveyed North Snake -- North Side Canal Company spills·2·


· ·continuously from then to date?·3·


· · · · ··       A.· ·Yes, we have.·4·


· · · · ··       Q.· ·And that utilized both the Sandy Pond, the·5·


· ·recharge, and Sandy Pipeline for water deliveries?·6·


· · · · ··       A.· ·Yes.·7·


· · · · ··       Q.· ·Commitment (e)(3) states, "Continue to·8·


· ·provide surface water as substitute supply to·9·


· ·4300 acres of previously converted groundwater10·


· ·irrigation -- irrigated acres in North Snake11·


· ·Groundwater District."12·


· · · · · · · ·            Did that commitment continue from 2004 to13·


· ·date?14·


· · · · ··       A.· ·Yes.··We've increased the number of acres,15·


· ·as in previous testimony was given.16·


· · · · ··       Q.· ·Your earlier testimony to continue to17·


· ·supply irrigation water to converted acres is a part of18·


· ·that commitment?19·


· · · · ··       A.· ·Yes.20·


· · · · ··       Q.· ·Do you consider that to be an ongoing21·


· ·obligation?22·


· · · · ··       A.· ·Yes.23·


· · · · ··       Q.· ·Turn next, if you would, to Exhibit 1015.24·


· ·It's entitled "North Snake Groundwater District Sandy25·
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· ·Pipeline Project Operation and Maintenance Agreement."·1·


· · · · · · · ·            Do you recognize that document?·2·


· · · · ··       A.· ·Yes.·3·


· · · · ··       Q.· ·Do you know whether or not that was an·4·


· ·attachment in your files to Exhibit 1014, the 2004·5·


· ·agreement, or was that a separate document?·6·


· · · · ··       A.· ·I think it was a separate document.·7·


· · · · ··       Q.· ·And is that part of your records maintained·8·


· ·by the District?·9·


· · · · ··       A.· ·Yes.10·


· · · · ··       Q.· ·And to your knowledge, does that accurately11·


· ·reflect the operation and maintenance requirements12·


· ·relating to the Sandy Pipeline project?13·


· · · · ··       A.· ·Yes, I think it does.14·


· · · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 1015.15·


· · · · ··       THE HEARING OFFICER:··Mr. Haemmerle?16·


· · · · ··       MR. HAEMMERLE:··No objection.17·


· · · · ··       THE HEARING OFFICER:··The document marked as18·


· ·Exhibit 1015 is received into evidence.19·


· · · · · · · ·            (Exhibit 1015 received.)20·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Mr. Carlquist, that21·


· ·particular exhibit describes the ponds that you were22·


· ·mentioning earlier in your testimony that are23·


· ·identified here as the upper, the middle, and the24·


· ·lower?25·
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· · · · ··       A.· ·Yes.·1·


· · · · ··       Q.· ·If you look in the second full paragraph·2·


· ·under the description of the upper pond, do you see·3·


· ·that?·4·


· · · · ··       A.· ·Yes.·5·


· · · · ··       Q.· ·The second sentence there states as·6·


· ·follows, "The pond also has an emergency spillway which·7·


· ·diverts water to a large overflow area with a number of·8·


· ·small ponds and a sizable sinkhole which is capable of·9·


· ·taking 15 cfs on a continuous basis."10·


· · · · ··       A.· ·Yes.11·


· · · · ··       Q.· ·Is that the heart of the recharge activity12·


· ·that has gone on at the Sandy Pond, as far as you know?13·


· · · · ··       A.· ·Yes, it is.14·


· · · · ··       Q.· ·And has that been continuous to date?15·


· · · · ··       A.· ·Yes.··When enough water has come down16·


· ·there, the pipeline couldn't take it, it goes down17·


· ·there.18·


· · · · ··       Q.· ·And is it the District's request that the19·


· ·Department calculate a credit to Rangen based on the20·


· ·recharge to the Sandy Pond that was a part of the21·


· ·obligations under these agreements?22·


· · · · ··       A.· ·Yes, I think that's what we'd like to do.23·


· ·I believe the canal company has records of how much24·


· ·water has come out of that lateral, so...25·
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· · · · ··       Q.· ·Are you familiar with the use of the Sandy·1·


· ·Pipeline to provide irrigation water to Butch Morris?·2·


· · · · ··       A.· ·Yes.·3·


· · · · ··       Q.· ·How does that work, if you'd describe it?·4·


· · · · ··       A.· ·When the Sandy Pipeline was constructed,·5·


· ·there is a diversion box that was constructed a little·6·


· ·more than halfway down.··And the pumps that he utilizes·7·


· ·to irrigate the farm ground down there were connected,·8·


· ·hooked up to that diversion structure where the pipe·9·


· ·goes from 36 inches down to 24 inches.··And he pumps10·


· ·out of there.11·


· · · · · · · ·            And then there's also a separate pipeline12·


· ·that diverts water about an eighth of a mile further13·


· ·west to where he has another pump that pumps water for14·


· ·his farming operation down there.15·


· · · · · · · ·            And then the excess water when he's not16·


· ·pumping goes on down the pipe and is discharged into17·


· ·the Curren Ditch.18·


· · · · ··       Q.· ·Is your District compensated by Mr. Morris19·


· ·or anyone else for your delivery of water to him?20·


· · · · ··       A.· ·No.21·


· · · · ··       Q.· ·Rangen in this case has objected to the22·


· ·District's use of the Sandy Pipeline to transport23·


· ·wastewater on the basis of the lack of a permit for24·


· ·wastewater.25·
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· · · · · · · ·            During the period since 2004 when the·1·


· ·agreement was entered into, as shown in Exhibit 1014,·2·


· ·has anyone previously indicated that your District was·3·


· ·supposed to file and get an application to do the -- to·4·


· ·use wastewater as was contemplated by the 2000·5·


· ·agreement, Exhibit 1014?·6·


· · · · ··       A.· ·Not to my knowledge.·7·


· · · · ··       Q.· ·I noted Rangen was a party to that·8·


· ·signatoried agreement.·9·


· · · · · · · ·            Do you recall Rangen prior to this10·


· ·proceeding ever objecting to the delivery of wastewater11·


· ·from North Side Canal down the Sandy Pipeline?12·


· · · · ··       A.· ·Not to my knowledge.13·


· · · · ··       Q.· ·Could the witness be handed -- or look at14·


· ·Exhibit 1016.15·


· · · · ··       A.· ·Okay.··I have it.16·


· · · · ··       Q.· ·What's the date of that document?17·


· · · · ··       A.· ·Dated February 11th, 2014.18·


· · · · ··       Q.· ·Do you recognize that as a memorandum19·


· ·agreement that was entered into on that date between20·


· ·North Snake and Howard Butch Morris?21·


· · · · ··       A.· ·Yes, it is.22·


· · · · ··       Q.· ·Prior to the date of that agreement, did23·


· ·you have any written agreement with Mr. Morris for the24·


· ·delivery of irrigation water through the Sandy25·


Page 144


· ·Pipeline?·1·


· · · · ··       A.· ·No, no written agreement.··Just a verbal·2·


· ·agreement that we had with him to deliver.·3·


· · · · ··       Q.· ·And that verbal agreement had been in·4·


· ·existence since 2004?·5·


· · · · ··       A.· ·Yes.·6·


· · · · ··       Q.· ·And this is the first time it was reduced·7·


· ·to a writing?·8·


· · · · ··       A.· ·As far as I know, yes.·9·


· · · · ··       Q.· ·To your knowledge, does the written10·


· ·agreement or memorandum agreement, Exhibit 1016, does11·


· ·it reflect the basic terms of the oral agreement as you12·


· ·understood that had been in place prior to the written13·


· ·agreement?14·


· · · · ··       A.· ·Yes.··It has another paragraph there15·


· ·relating to this particular order that was issued by16·


· ·the Department that really wasn't in any previous17·


· ·verbal agreement that we had with him.18·


· · · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 1016.19·


· · · · ··       MR. HAEMMERLE:··No objection.20·


· · · · ··       THE HEARING OFFICER:··The document marked as21·


· ·Exhibit 1016 is received into evidence.22·


· · · · · · · ·            (Exhibit 1016 received.)23·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Would you turn to24·


· ·Exhibit 1017, please.25·
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· · · · · · · ·            Do you recognize this as an Application for·1·


· ·Permit that's entitled "Third Corrected" filed by your·2·


· ·District, North Snake, Magic Valley Groundwater·3·


· ·District, and Southwest Irrigation District?·4·


· · · · ··       A.· ·Yes, it is.·5·


· · · · ··       Q.· ·And was that filing made in order to secure·6·


· ·a right to use the wastewater that went into the Sandy·7·


· ·Pond as described in the application for mitigation and·8·


· ·recharge mitigation?·9·


· · · · ··       A.· ·It is.10·


· · · · ··       Q.· ·Was that filed in response to objections in11·


· ·this case by Rangen that there was no water right to12·


· ·deliver water through the Sandy Pipeline?13·


· · · · ··       A.· ·Yes, that's why we filed it.14·


· · · · ··       Q.· ·At the time of the 2004 agreement we15·


· ·discussed earlier, was there any request that you16·


· ·recall that a water right permit would be necessary to17·


· ·use the wastewater under that 2004 agreement?18·


· · · · ··       A.· ·Not that I know of.19·


· · · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 1018 -- or20·


· ·excuse me, 1017.21·


· · · · ··       THE HEARING OFFICER:··Mr. Haemmerle?22·


· · · · ··       MR. HAEMMERLE:··Well, I'm going to object at23·


· ·this point, Director, because that particular24·


· ·application has simply -- I don't think it's even been25·
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· ·published, so it's not relevant.··I'd object on that·1·


· ·basis.·2·


· · · · ··       THE HEARING OFFICER:··Overruled.··So it's·3·


· ·received into evidence.·4·


· · · · · · · ·            Sorry, Mr. Budge.·5·


· · · · · · · ·            (Exhibit 1017 received.)·6·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Mr. Carlquist, would·7·


· ·you turn to the next exhibit, 1018, title "Application·8·


· ·for Permit No. 36-16976."·9·


· · · · ··       A.· ·Yes.10·


· · · · ··       Q.· ·Do you recognize this as the Application11·


· ·for Permit that was filed by your District, Magic, and12·


· ·others to water on Billingsley Creek?13·


· · · · ··       A.· ·Yes, it is.14·


· · · · ··       Q.· ·Could you describe -- excuse me, strike15·


· ·that.16·


· · · · · · · ·            Is that application, as far as you know, a17·


· ·true and correct copy of the original filed with the18·


· ·Department?19·


· · · · ··       A.· ·Yes, I think it is.20·


· · · · ··       Q.· ·And is that part of your business records?21·


· · · · ··       A.· ·Yes.22·


· · · · ··       Q.· ·What was the purpose of the filing of that23·


· ·application?24·


· · · · ··       A.· ·We felt like this water was unappropriated25·
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· ·and it would be possible to utilize this water if we·1·


· ·received a license and permit for it to provide for the·2·


· ·mitigation that possibly could come from this call that·3·


· ·Rangen has made.·4·


· · · · ··       Q.· ·And this is the Application for Permit you·5·


· ·testified about earlier that the districts proposed to·6·


· ·assign to Rangen as needed to allow them to divert·7·


· ·water from the talus slope?·8·


· · · · ··       A.· ·Yes.·9·


· · · · ··       Q.· ·And that arose out of the cease-and-desist10·


· ·order to Rangen?11·


· · · · ··       A.· ·Yes.12·


· · · · ··       Q.· ·You testified briefly about proposed13·


· ·improvements to the Curren Tunnel was one of the parts14·


· ·of your plan that the districts desire to engineer and15·


· ·investigate the feasibility of?16·


· · · · ··       A.· ·Yes.17·


· · · · ··       Q.· ·To your knowledge, has Rangen provided any18·


· ·access to the districts to allow this work to be19·


· ·completed?20·


· · · · ··       A.· ·Not that I know of.21·


· · · · ··       MR. RANDY BUDGE:··Just one moment, if I may.22·


· · · · · · · ·            No further questions.··Thank you,23·


· ·Mr. Carlquist.24·


· · · · ··       THE HEARING OFFICER:··Okay.··Thank you.25·
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· · · · · · · ·            Mr. Haemmerle, are you examining?·1·


· · · · ··       MR. HAEMMERLE:··I am.·2·


· · · · ··       THE HEARING OFFICER:··Okay.··Do you need a·3·


· ·moment to organize?·4·


· · · · ··       MR. HAEMMERLE:··Maybe if we can have like five·5·


· ·minutes or so.·6·


· · · · ··       THE HEARING OFFICER:··Okay.··Let's take five.·7·


· · · · · · · ·            (Recess.)·8·


· · · · ··       THE HEARING OFFICER:··We're recording again·9·


· ·after a brief break.10·


· · · · · · · ·            Mr. Haemmerle, you may cross-examine11·


· ·Mr. Carlquist.12·


· · · · ··       MR. HAEMMERLE:··Thank you.13·


· ·14·


· · · · · · · · · · ··                   CROSS-EXAMINATION15·


· ·BY MR. HAEMMERLE:16·


· · · · ··       Q.· ·Good afternoon, Mr. Carlquist.17·


· · · · ··       A.· ·Good afternoon.18·


· · · · ··       MR. RANDY BUDGE:··Excuse me.··We were going to19·


· ·offer that 1018.20·


· · · · ··       MR. HAEMMERLE:··Oh, yeah.··Go ahead.21·


· · · · ··       THE HEARING OFFICER:··Okay.22·


· · · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 1018.··I23·


· ·apologize, Mr. Haemmerle.24·


· · · · ··       MR. HAEMMERLE:··No objection.25·
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· · · · ··       THE HEARING OFFICER:··The document marked as·1·


· ·Exhibit 1018 is received into evidence.··Thank you.·2·


· · · · · · · ·            (Exhibit 1018 received.)·3·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··As I was saying, good·4·


· ·afternoon, Mr. Carlquist.·5·


· · · · ··       A.· ·Good afternoon.·6·


· · · · ··       Q.· ·You and I have talked before during your·7·


· ·deposition?·8·


· · · · ··       A.· ·We have.·9·


· · · · ··       Q.· ·Mr. Carlquist, you were identifying all the10·


· ·groundwater pumpers in your District, and that involves11·


· ·many groundwater pumpers, many cities, many industries;12·


· ·correct?13·


· · · · ··       A.· ·Yes.14·


· · · · ··       Q.· ·And it's true that most of those people who15·


· ·obtained those water rights understood that they were16·


· ·obtaining late priority groundwater rights; correct?17·


· · · · ··       A.· ·Some realized to a greater extent than18·


· ·others did, yes, but...19·


· · · · ··       Q.· ·Anyone who obtains water rights understands20·


· ·that they are subject to the prior-appropriation21·


· ·doctrine in the state of Idaho; correct?22·


· · · · ··       A.· ·I wouldn't say everyone does, but most do.23·


· · · · ··       Q.· ·Everyone should; correct?24·


· · · · ··       A.· ·Yes.25·
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· · · · ··       Q.· ·Everyone understands that the law in the·1·


· ·state of Idaho is first in time, first in right;·2·


· ·correct?·3·


· · · · ··       MR. RANDY BUDGE:··You know, I'm going to object·4·


· ·to this line of questioning.··I think we're beyond the·5·


· ·scope of direct.··And we're going to ask this witness·6·


· ·legal questions on the law in Idaho, water law?·7·


· · · · ··       MR. HAEMMERLE:··I'll move on, Director.·8·


· · · · ··       THE HEARING OFFICER:··Thank you.··Sustained.·9·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··Now, Mr. Carlquist, we10·


· ·had a chance to speak about a week ago about -- I think11·


· ·it was on March 4th about the mitigation plan filed by12·


· ·IGWA; correct?13·


· · · · ··       A.· ·Yes.14·


· · · · ··       Q.· ·And you had a chance to review the15·


· ·specifics of it at that time; correct?16·


· · · · ··       A.· ·Yes.17·


· · · · ··       Q.· ·And you've had a chance to further review18·


· ·it since March 4th; correct?19·


· · · · ··       A.· ·Yes, to a certain extent.20·


· · · · ··       Q.· ·Okay.··And we talked a lot about what IGWA21·


· ·had or hadn't done under that mitigation plan on22·


· ·March 4th; correct?23·


· · · · ··       A.· ·Yes.24·


· · · · ··       Q.· ·Okay.··Now, if you have that before you,25·


Page 151


· ·that's Exhibit 2020.·1·


· · · · ··       MR. RANDY BUDGE:··The plan?·2·


· · · · ··       MR. HAEMMERLE:··The mitigation plan.·3·


· · · · ··       MR. RANDY BUDGE:··I think it was 1000.·4·


· · · · ··       THE WITNESS:··20?·5·


· · · · ··       MR. HAEMMERLE:··Oh, no.··What was yours, Randy?·6·


· · · · ··       MR. RANDY BUDGE:··The one he was looking at·7·


· ·was --·8·


· · · · ··       MR. TJ BUDGE:··1000.·9·


· · · · ··       MR. MAY:··1000.10·


· · · · ··       MR. RANDY BUDGE:··-- 1000.11·


· · · · ··       MR. HAEMMERLE:··Yeah.12·


· · · · ··       Q.· ·I'm sorry, Mr. Carlquist.··Do you have13·


· ·Exhibit 1000 before you?14·


· · · · ··       A.· ·Yes.15·


· · · · ··       Q.· ·That is the mitigation plan filed by IGWA16·


· ·in this water call; correct?17·


· · · · ··       A.· ·Yes, I think it is.18·


· · · · ··       Q.· ·I want to just kind of wade through some of19·


· ·the things that you're proposing, and we'll talk about20·


· ·them individually.21·


· · · · · · · ·            The first one is a category of ongoing22·


· ·mitigation activities, involving such things as23·


· ·conversions, voluntary dry-ups, and those kinds of24·


· ·things; correct?25·
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· · · · ··       A.· ·Yes, it is.·1·


· · · · ··       Q.· ·You agree, Mr. Carlquist, that IGWA should·2·


· ·be given credit only for those things that IGWA members·3·


· ·do; correct?·4·


· · · · ··       A.· ·Yes, I think so.·5·


· · · · ··       Q.· ·Okay.··And you should be given credit only·6·


· ·for that activity within the curtailment area; correct?·7·


· · · · ··       A.· ·Under this particular order, yes.·8·


· · · · ··       Q.· ·Now, I want to understand how the·9·


· ·conversions might work.10·


· · · · · · · ·            You characterized almost all conversions as11·


· ·soft; correct?12·


· · · · ··       A.· ·Yes.13·


· · · · ··       Q.· ·And so we're on the same page, conversions14·


· ·are where people go from groundwater rights to surface15·


· ·water rights; correct?16·


· · · · ··       A.· ·Yes.17·


· · · · ··       Q.· ·And you described it in such a way that if18·


· ·the people who do those conversions, they have the19·


· ·ability to turn on their pumps if they're not obtaining20·


· ·surface water; correct?21·


· · · · ··       A.· ·That's correct.22·


· · · · ··       Q.· ·Would you say that's a routine practice?23·


· · · · ··       A.· ·It hasn't happened much, but we have told24·


· ·them that they need to maintain that as an option25·
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· ·because we cannot guarantee that we can lease water·1·


· ·every year, year in and year out.·2·


· · · · ··       Q.· ·Okay.··Have you leased water in the last·3·


· ·several years?·4·


· · · · ··       A.· ·Yes.·5·


· · · · ··       Q.· ·Have you been able to deliver that leased·6·


· ·water through the entire irrigation season routinely?·7·


· · · · ··       A.· ·For the most -- most of the years we have·8·


· ·been able to do that, yes.·9·


· · · · ··       Q.· ·Okay.··Are there years where you're unable10·


· ·to do that?11·


· · · · ··       A.· ·There have been where we haven't been able12·


· ·to get as much as has been requested by the converters.13·


· · · · ··       Q.· ·Okay.14·


· · · · ··       A.· ·We ask them to tell us how much water, how15·


· ·many acre-feet of water they want delivered, and then16·


· ·we try to lease that much.17·


· · · · ··       Q.· ·And you in fact expressly tell them that if18·


· ·they're not getting their surface water they need to be19·


· ·able to turn their pumps back on; correct?20·


· · · · ··       A.· ·Yes, that's what we've told them.··If we21·


· ·can't get the water, that's why they need to maintain22·


· ·that connection.23·


· · · · ··       Q.· ·All right.··And so most everyone maintains24·


· ·a connection to their groundwater pumps; correct?25·
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· · · · ··       A.· ·Yes.·1·


· · · · ··       Q.· ·And you agree that they -- you, sitting·2·


· ·here today, you agree that they should be able to turn·3·


· ·their pumps back on when they need water?·4·


· · · · ··       A.· ·Yes.·5·


· · · · ··       Q.· ·All right.··Now, you understand that IGWA·6·


· ·is seeking what's called a steady-state credit for·7·


· ·these conversions.·8·


· · · · · · · ·            Do you know what that means?·9·


· · · · ··       A.· ·Basically, yes, I do.··We're asking for10·


· ·credit for the amount of converted water that we have11·


· ·been able to put to use.12·


· · · · ··       Q.· ·And the steady state concept that I'm13·


· ·talking to you about envisions that water remains off14·


· ·for a long period of time where over a period of time15·


· ·water will appear at the Martin-Curren Tunnel.16·


· · · · · · · ·            Do you understand that?17·


· · · · ··       A.· ·Yes.··How the model tells them it will18·


· ·happen.19·


· · · · ··       Q.· ·Okay.··And that contemplates that water20·


· ·remains unused for a period of time, more than one21·


· ·year.22·


· · · · · · · ·            Do you understand that?23·


· · · · ··       A.· ·Yes.24·


· · · · ··       Q.· ·Okay.··So it seems to me, Mr. Carlquist,25·
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· ·that in order to get credit for the conversions it·1·


· ·seems fair that those people who convert cease using·2·


· ·their groundwater pumping.·3·


· · · · · · · ·            Do you agree or disagree?·4·


· · · · ··       A.· ·I disagree.·5·


· · · · ··       Q.· ·Okay.··So if in need, people on groundwater·6·


· ·pumping can simply resume?·7·


· · · · ··       A.· ·Yes.·8·


· · · · ··       Q.· ·Even though you're being given credit for·9·


· ·not pumping water; is that your testimony?10·


· · · · ··       A.· ·The credit will be adjusted year by year11·


· ·based upon how much surface water is being pumped12·


· ·instead of groundwater.13·


· · · · ··       Q.· ·Do you monitor who's turning on their pumps14·


· ·for those people who have agreed to convert?··Do you15·


· ·monitor those acres?16·


· · · · ··       A.· ·No, not as a groundwater district.17·


· · · · ··       Q.· ·Okay.··So you don't know who's turning18·


· ·their pumps back on or not; correct?19·


· · · · ··       A.· ·We do not keep a record of that, no.··I --20·


· ·matter of factly, you know, I pretty well know if they21·


· ·have been or not, but we don't keep a record.22·


· · · · ··       Q.· ·Okay.··So you want the credit, but you want23·


· ·them to still have the ability to turn their pump back24·


· ·on?25·
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· · · · ··       A.· ·Well, the credit is determined by the·1·


· ·Department of Water Resources, how much credit we get.·2·


· · · · ··       Q.· ·Well, I'm just kind of fishing, frankly,·3·


· ·with you, Mr. Carlquist, to determine if you agree that·4·


· ·the Director, if he issues an order giving you credits,·5·


· ·that the order will identify the acres, number one, and·6·


· ·require those acres to be not pumped.·7·


· · · · · · · ·            Do you agree with that type of order, or·8·


· ·disagree?·9·


· · · · ··       A.· ·No, I agree that we will deliver to the10·


· ·Department of Water Resources how much water has not11·


· ·been pumped because they've had surface water, and they12·


· ·will determine how much of a credit we will get.13·


· · · · ··       Q.· ·That's not my question.14·


· · · · · · · ·            My question was, do you believe it's unfair15·


· ·for the Director to issue an order identifying specific16·


· ·acres of conversions, number one, and number two, in17·


· ·that order saying those acres shall not pump?··Do you18·


· ·agree or disagree with that type of order?19·


· · · · ··       A.· ·I disagree --20·


· · · · ··       MR. RANDY BUDGE:··I'm going to object to this21·


· ·line of questioning.··What this lay witness thinks is22·


· ·fair and unfair for the Director to do is not23·


· ·particularly relevant.··And he's gone way beyond the24·


· ·scope of direct.··This witness didn't go into the idea25·
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· ·of how they were calculated.·1·


· · · · · · · ·            We do have a witness, Dr. Brendecke, and a·2·


· ·witness from the Department that would be appropriate·3·


· ·to direct questions on what's fair and what's not fair·4·


· ·on how you calculate the credit.·5·


· · · · ··       MR. HAEMMERLE:··My question, Director, does not·6·


· ·relate to the amount of credit given.··I agree that the·7·


· ·Department should be able to calculate that.·8·


· · · · · · · ·            Mr. Budge asked Mr. Carlquist a lot of·9·


· ·things about we don't know what the pump-back will look10·


· ·like, we don't know anything, but it would be fair for11·


· ·you to issue a conditional order with conditions.··So12·


· ·likewise, I'm asking him about conditions of an order.13·


· · · · ··       THE HEARING OFFICER:··This is cross-examination.14·


· ·Overruled.15·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··Do you want me to16·


· ·re-ask my question?17·


· · · · ··       A.· ·Probably.18·


· · · · ··       THE HEARING OFFICER:··It is a difficult19·


· ·question, Mr. Haemmerle.20·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··The question is this:21·


· ·Do you believe it would be unfair for the Director to22·


· ·identify specific acres of the conversion in his order?23·


· ·Number one question.··Do you agree or disagree?24·


· · · · ··       A.· ·I think I'd disagree.25·
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· · · · ··       Q.· ·Okay.··So you would then disagree with the·1·


· ·Director ordering particular acres identified as not·2·


· ·being able to pump?··Do you agree or disagree?·3·


· · · · ··       A.· ·For the terms of the order or for the·4·


· ·mitigation?·5·


· · · · ··       Q.· ·Of the mitigation order, if there is one.·6·


· · · · ··       A.· ·Well, I'm not sure I quite understand where·7·


· ·you're going.··The mitigation we're asking for is based·8·


· ·on the water, not the acres.·9·


· · · · ··       Q.· ·Well, it's acres where people agree not to10·


· ·pump water; correct?11·


· · · · ··       A.· ·Well, no.··They have not agreed not to pump12·


· ·water.··They have agreed to put in a conversion and, to13·


· ·the best of their ability, to use surface water.14·


· · · · ··       Q.· ·Okay.··And I'll end it at this:··When the15·


· ·surface water is not available, they can turn their16·


· ·pumps back on; correct?17·


· · · · ··       A.· ·Yes.18·


· · · · ··       Q.· ·We talked about groundwater recharge19·


· ·generally and specifically.20·


· · · · · · · ·            You don't know how much you actually21·


· ·recharge or what that credit would be; correct?22·


· · · · ··       A.· ·That we have done in the past?23·


· · · · ··       Q.· ·Correct.24·


· · · · ··       A.· ·No.25·
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· · · · ··       Q.· ·All right.··You're relying on the·1·


· ·Department's calculations for those kinds of things;·2·


· ·correct?·3·


· · · · ··       A.· ·Yes.··They have to be run through the·4·


· ·model.·5·


· · · · ··       Q.· ·All right.··Let's talk about, I suppose,·6·


· ·one specific thing that we can talk about, and that is·7·


· ·the Sandy Ponds.·8·


· · · · · · · ·            Now, you are -- you're asking for recharge·9·


· ·credit out of the Sandy Ponds; correct?10·


· · · · ··       A.· ·Yes.11·


· · · · ··       Q.· ·And there's a certain amount of water12·


· ·that's delivered to the Sandy Ponds; correct?13·


· · · · ··       A.· ·Yes.14·


· · · · ··       Q.· ·The only water that the North Snake15·


· ·Groundwater District owns or any other groundwater16·


· ·district owns is 14 shares of water from the North Side17·


· ·Canal Company; correct?18·


· · · · ··       A.· ·That's correct.19·


· · · · ··       Q.· ·Do you agree with me that that's a small20·


· ·amount of water?21·


· · · · ··       A.· ·Well, in relationship to what it's small?22·


· ·It's large in some instances.23·


· · · · ··       Q.· ·How is it large in some instances?24·


· · · · ··       A.· ·On my farm it would be quite large.··This25·
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· ·is only 14 shares.·1·


· · · · ··       Q.· ·Right.··And I believe --·2·


· · · · ··       A.· ·That is small.··I'll agree it's small.·3·


· · · · ··       Q.· ·All right.··It's about .175 cfs; correct?·4·


· · · · ··       A.· ·Uh-huh.·5·


· · · · ··       Q.· ·You have to answer "yes" or "no."·6·


· · · · ··       A.· ·Yes.·7·


· · · · ··       Q.· ·So that's a small amount of water that the·8·


· ·North Snake Groundwater owns that goes into the Sandy·9·


· ·Ponds?10·


· · · · ··       A.· ·Yes.11·


· · · · ··       Q.· ·The rest of the water you do not own, do12·


· ·you?13·


· · · · ··       A.· ·No.14·


· · · · ··       Q.· ·Now, do you have any kind of right to store15·


· ·water in those ponds?··Have you obtained a permit from16·


· ·the Department of Water Resources?17·


· · · · ··       A.· ·We have not obtained a permit.··But I18·


· ·didn't think we needed a permit to store water in the19·


· ·ponds.20·


· · · · ··       Q.· ·Did you ever think to ask any of your21·


· ·lawyers those questions?··It just seems an obvious22·


· ·thing that if you're going to store water, you need a23·


· ·water right to do that.24·


· · · · ··       A.· ·We've had an agreement with the North Side25·
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· ·Canal Company that we would utilize the water off the·1·


· ·end of that lateral, and utilize it both for the Sandy·2·


· ·Pipeline and to dispose of that water through recharge·3·


· ·so they would not have to worry about it going on down·4·


· ·into the river.·5·


· · · · · · · ·            And that's projects that the canal·6·


· ·companies all work on very hard now, is to not·7·


· ·discharge it.··And that's what that Sandy Pond does,·8·


· ·along with providing water down to the Hagerman area·9·


· ·and to Rangen.10·


· · · · ··       Q.· ·Okay.··So your theory of why you get a11·


· ·credit from the Sandy Ponds for recharge is that you12·


· ·own the pond; correct?13·


· · · · ··       A.· ·Yes.14·


· · · · ··       Q.· ·But you don't own the water; correct?15·


· · · · ··       A.· ·That's correct.16·


· · · · ··       Q.· ·Okay.··And again, you don't have a storage17·


· ·right to store that water either, do you?18·


· · · · ··       A.· ·No.19·


· · · · ··       Q.· ·And let's see.··You obtained that pond from20·


· ·Mr. Candy in 2013?21·


· · · · ··       A.· ·'3.22·


· · · · ··       Q.· ·2003.··Okay.··So you've been using that23·


· ·water to recharge for -- what? -- 11 years without a24·


· ·water right --25·
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· · · · ··       A.· ·Yes.·1·


· · · · ··       Q.· ·-- or permit to do so?·2·


· · · · · · · ·            Do you know why the Sandy Pond was·3·


· ·originally built?·4·


· · · · ··       A.· ·Well, part of it was a natural depression.·5·


· ·I don't know beyond that.··I never asked Mr. Sandy why·6·


· ·it was originally built, so I don't know.·7·


· · · · ··       Q.· ·You understand the pond was originally·8·


· ·built about 1997?·9·


· · · · ··       A.· ·I didn't know exactly the date, no.10·


· · · · ··       Q.· ·Okay.··Would it surprise you to know that11·


· ·the North Side Canal Company built that for12·


· ·water-quality purposes, sediment control, those types13·


· ·of things?14·


· · · · ··       A.· ·I believe I remember that, yes.15·


· · · · ··       Q.· ·Okay.··That's why the pond was built in the16·


· ·first place?17·


· · · · ··       A.· ·I believe I remember that, yes.18·


· · · · ··       Q.· ·So did you just buy the ponds, or did19·


· ·you -- have you done a lot of work on the ponds since20·


· ·you purchased them?21·


· · · · ··       A.· ·I did a fair amount of work on the pond to22·


· ·build up the dike and make the headgate for the pond to23·


· ·deliver water down that -- the -- what's called the24·


· ·Sandy Pipeline.25·
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· · · · ··       Q.· ·So is it fair to say since you purchased·1·


· ·those ponds you've increased storage capacity?·2·


· · · · ··       A.· ·Probably, yes.·3·


· · · · ··       Q.· ·Now, Justin, if we could pull up I think·4·


· ·2027 and 2028.·5·


· · · · · · · ·            Mr. Carlquist, I'm showing you what's been·6·


· ·marked as Exhibit --·7·


· · · · · · · ·            Is this 2008, 2027?·8·


· · · · ··       MR. MAY:··-27 on the left, -28 on the right.·9·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··I'll represent to you,10·


· ·Mr. Carlquist, that these are in fact the delivery11·


· ·records of water to the Sandy Ponds.··And these12·


· ·delivery records generally show a varying amount of13·


· ·water, 25.3 cfs, 17, and you can see the amounts across14·


· ·the board.15·


· · · · · · · ·            Do you see that?16·


· · · · ··       A.· ·Yes.17·


· · · · ··       Q.· ·Now, of that water -- for example, I think18·


· ·that's the 26th of April right there -- you would own19·


· ·.175 of the 25.3 cfs total; correct?20·


· · · · ··       A.· ·In terms of the shares that we own, I21·


· ·guess, yes.22·


· · · · ··       Q.· ·Okay.··Now, once that water enters the23·


· ·Sandy Pond at the North Side weir where North Side24·


· ·measures the water, is the water measured anywhere else25·
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· ·as to goes down in the pipeline or down the ditches·1·


· ·from the Sandy Pond, those kinds of things?·2·


· · · · ··       A.· ·Only by the amount that Mr. Morris knows he·3·


· ·pumps.··I don't know of any other places that it has a·4·


· ·measuring device.·5·


· · · · ··       Q.· ·Okay.··So if Mr. Morris says that he uses·6·


· ·8 cfs of that, that would be taken off that; correct?·7·


· · · · ··       A.· ·I guess.·8·


· · · · ··       Q.· ·Okay.··And do you know how much water,·9·


· ·then, flows from the Sandy Ponds down the pipeline into10·


· ·the Curren Ditch?11·


· · · · ··       A.· ·We haven't kept a record of that.12·


· · · · ··       Q.· ·So you have no idea of where that water13·


· ·goes to ultimately, do you?14·


· · · · ··       A.· ·Other than it goes into the headwaters of15·


· ·the Curren Ditch, and then distributed down there by16·


· ·the watermaster.17·


· · · · ··       Q.· ·All right.··You really don't know how much18·


· ·of that water actually sinks into the ground, do you?19·


· · · · ··       A.· ·Well, we haven't developed a record that20·


· ·shows that.21·


· · · · ··       MR. HAEMMERLE:··Let's pull up 2075.22·


· · · · · · · ·            I'll offer if they have not -- I think23·


· ·they're already in -- 207- -- they're already in.24·


· ·That's not the one.··Color photograph.25·
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· · · · ··       THE HEARING OFFICER:··I don't show those as·1·


· ·being stipulated to.·2·


· · · · ··       MR. RANDY BUDGE:··I don't show those being·3·


· ·admitted.·4·


· · · · ··       MR. MAY:··2074?·5·


· · · · ··       MR. HAEMMERLE:··Yeah, we agreed to that this·6·


· ·morning.··That was the color photograph.·7·


· · · · ··       MR. TJ BUDGE:··No, 2027, the one you were just·8·


· ·asking about.·9·


· · · · ··       MR. RANDY BUDGE:··2027 and 2028 you were asking10·


· ·about.11·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··Mr. Carlquist, I'll12·


· ·represent to you that 2074 is a photograph that13·


· ·Mr. Erwin keeps so he could manage water for Water14·


· ·District 36A.15·


· · · · ··       A.· ·Yes.16·


· · · · ··       Q.· ·Do you understand that?17·


· · · · ··       A.· ·Yes.··I've seen that in your office.18·


· · · · ··       Q.· ·You've seen that.··And you understand19·


· ·that's what 2074 is; correct?20·


· · · · ··       A.· ·Yes.21·


· · · · ··       MR. HAEMMERLE:··I'd offer 2074.22·


· · · · ··       MR. MAY:··It's been admitted.23·


· · · · ··       THE HEARING OFFICER:··And I do show, at least in24·


· ·my records, that 2074 is stipulated to.25·
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· · · · · · · ·            Is that correct?··I had that listed·1·


· ·numerically as one that was stipulated to.·2·


· · · · ··       MR. HAEMMERLE:··Thank you.·3·


· · · · ··       Q.· ·Mr. Carlquist, you understand the lay of·4·


· ·the land in this photograph, the lower left-hand·5·


· ·portion there's a pond?··Do you see that?·6·


· · · · ··       A.· ·Yes.·7·


· · · · ··       Q.· ·Do you understand that pond to be the·8·


· ·series of Sandy Ponds that we've been talking about?·9·


· · · · ··       A.· ·That's correct.10·


· · · · ··       Q.· ·The Rangen facility is over in the middle,11·


· ·lower middle portion of Exhibit 2074.12·


· · · · · · · ·            Do you see that?13·


· · · · ··       A.· ·Yes.14·


· · · · ··       Q.· ·You'll admit with me that the Sandy15·


· ·Pipeline does not provide any direct water to Rangen;16·


· ·correct?17·


· · · · ··       A.· ·Well, I guess the water that's provided18·


· ·then makes it so water doesn't -- it stays in Rangen up19·


· ·there because it goes down the Sandy Pipeline.20·


· · · · ··       Q.· ·That's not the question.21·


· · · · · · · ·            The actual physical water, the molecules22·


· ·that are delivered out of the Sandy Pond, are not23·


· ·available to the Rangen facility; correct?24·


· · · · ··       A.· ·That's correct.25·
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· · · · ··       Q.· ·Okay.··Now, you entered into an agreement,·1·


· ·which is IGWA Exhibit 1016; correct?··It's called the·2·


· ·Morris agreement.·3·


· · · · ··       A.· ·Yes.·4·


· · · · ··       Q.· ·And that's part of the mitigation plan as·5·


· ·well; correct?·6·


· · · · ··       A.· ·It is.·7·


· · · · ··       Q.· ·Can you kind of wade through with me just·8·


· ·generally how that agreement works.·9·


· · · · · · · ·            Are you ready to talk about it?10·


· · · · ··       A.· ·Yes.11·


· · · · ··       Q.· ·Okay.··I think the way this is set up is12·


· ·that you believe Mr. Morris takes 6.05 cfs out of the13·


· ·Martin-Curren Tunnel; correct?14·


· · · · ··       A.· ·He has water rights of that amount, yes.15·


· · · · ··       Q.· ·Okay.··And the idea is that IGWA is going16·


· ·to deliver water down the Sandy Pipeline through the17·


· ·Sandy Ponds to Mr. Morris so Rangen has access to the18·


· ·6.05; correct?19·


· · · · ··       A.· ·Yes.20·


· · · · ··       Q.· ·Okay.··You do understand today that21·


· ·Mr. Morris only has one water right out of the Sandy22·


· ·Pond?23·


· · · · ··       A.· ·I didn't know that.24·


· · · · ··       Q.· ·Okay.··If I tell you that I searched and I25·
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· ·found one water right, that being 37-08723,·1·


· ·Exhibit 1015, you wouldn't disagree with me, would you?·2·


· · · · ··       A.· ·I couldn't disagree or agree.·3·


· · · · ··       Q.· ·You don't know whether Butch has other·4·


· ·rights or not?·5·


· · · · ··       A.· ·I've seen records that show he has more·6·


· ·rights than that, so...·7·


· · · · ··       Q.· ·All right.··If that's the only wastewater·8·


· ·right indicated, you're not aware of any other·9·


· ·wastewater rights available to Mr. Morris, correct,10·


· ·today?11·


· · · · ··       MR. RANDY BUDGE:··I'd object.··I think the12·


· ·witness said he doesn't have any knowledge of13·


· ·Mr. Morris' rights.··Mr. Morris --14·


· · · · ··       MR. HAEMMERLE:··I'll withdraw the question.15·


· · · · ··       THE HEARING OFFICER:··Okay.16·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··IGWA doesn't have any17·


· ·wastewater rights available at the Sandy Pond either18·


· ·today; correct?19·


· · · · ··       A.· ·Other than we are using the wastewater that20·


· ·is there, and no one's objected to our using it.21·


· · · · ··       Q.· ·Okay.··So under that theory your use has22·


· ·been fine and legal; correct?23·


· · · · ··       A.· ·Yes.24·


· · · · ··       Q.· ·Use of water without objection is a legal25·
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· ·use, in your mind?·1·


· · · · ··       MR. RANDY BUDGE:··Objection.··Again, asking for·2·


· ·a legal conclusion.·3·


· · · · ··       THE HEARING OFFICER:··Sustained.·4·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··If Mr. Morris only has·5·


· ·the right to use 2.4 cfs out of the Sandy Ponds, that·6·


· ·would be the limit of what credit would be available to·7·


· ·Rangen currently; correct?·8·


· · · · ··       A.· ·I don't know that.·9·


· · · · ··       Q.· ·It would depend on whether other wastewater10·


· ·was available to Mr. Morris; correct?11·


· · · · ··       A.· ·I assume so, yes.12·


· · · · ··       Q.· ·Now, during our deposition you and I had a13·


· ·lot of discussion about the credit of IGWA being14·


· ·limited to the actual flows of the Martin-Curren15·


· ·Tunnel.16·


· · · · · · · ·            Do you remember our discussion?17·


· · · · ··       A.· ·Yes.18·


· · · · ··       MR. RANDY BUDGE:··You know, I'm going to object19·


· ·to this line of questioning.··First, it's beyond the20·


· ·scope of direct.··Second of all, the watermaster will21·


· ·be testifying on administration issues, and we also22·


· ·have an expert that understands waters rights that will23·


· ·be testifying on it.··It's certainly not fair or24·


· ·relevant to this proceeding to have a lay witness to25·
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· ·talk about water right administration issues when he's·1·


· ·already testified he doesn't know anything about the·2·


· ·water right specifically.·3·


· · · · ··       MR. HAEMMERLE:··I'm entitled to ask this witness·4·


· ·if he thinks that their credit is limited to the flows·5·


· ·in the Martin-Curren Tunnel.··I think he's able to·6·


· ·testify to that.·7·


· · · · · · · ·            He entered into this agreement with·8·


· ·Mr. Morris.··He stated he understands what it says.··I·9·


· ·think that Mr. Carlquist has the full ability to10·


· ·testify whether he thinks the limit of the credit is11·


· ·limited by the Martin-Curren Tunnel flows, and he12·


· ·testified to that in his deposition.13·


· · · · ··       THE HEARING OFFICER:··Okay.··Overruled, at least14·


· ·for right now.15·


· · · · · · · ·            We'll see where the questions go,16·


· ·Mr. Budge.··If they are general inquiries related to17·


· ·the Martin-Curren Tunnel and not specific as to flow18·


· ·quantities or how those rights are to be administered19·


· ·or what credits to be granted, then I'll allow the line20·


· ·of questioning.21·


· · · · ··       MR. HAEMMERLE:··Okay.22·


· · · · ··       THE HEARING OFFICER:··Mr. Haemmerle.23·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··If Mr. Morris is only24·


· ·receiving -- or if the flows out of the Martin-Curren25·
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· ·Tunnel are only 1 cfs, that would be the limit of the·1·


· ·credit you would receive by delivering water to·2·


· ·Mr. Morris through the Sandy Ponds?·3·


· · · · ··       MR. RANDY BUDGE:··You know, I'd object, your·4·


· ·Honor.··That is, again, asking a specific hydrological·5·


· ·question.··And we already have in this record the·6·


· ·Department's records of the tunnel that reflect on·7·


· ·their face that they are not accurate, that they are·8·


· ·not complete, that they don't reflect all the water·9·


· ·from the tunnel, and that the sum of the numbers are10·


· ·based on a regression analysis from another spring, not11·


· ·based on actual flow records.12·


· · · · ··       MR. HAEMMERLE:··He's afraid of the answer.··He13·


· ·doesn't want his witness to say.14·


· · · · ··       THE HEARING OFFICER:··No.··Sustained.15·


· · · · · · · ·            If you want to ask him generally,16·


· ·Mr. Haemmerle, you're welcome to ask him generally17·


· ·about what he thinks he's entitled to.··I understand18·


· ·it's a hypothetical question, but it really asks him a19·


· ·question about what the flows might be.20·


· · · · · · · ·            Sustained.21·


· · · · ··       MR. HAEMMERLE:··So I can't ask him the question22·


· ·of whether he believes the credit would be limited to23·


· ·the flows from the Martin-Curren Tunnel?24·


· · · · ··       THE HEARING OFFICER:··That's not the question25·
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· ·you asked.·1·


· · · · ··       MR. HAEMMERLE:··That's the question I'm asking·2·


· ·now.·3·


· · · · ··       THE HEARING OFFICER:··Okay.··Ask the question.·4·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··Do you believe your·5·


· ·credit, Mr. Carlquist, would be limited by the flows·6·


· ·out of the Martin-Curren Tunnel?·7·


· · · · ··       A.· ·If those measurements were correct, I·8·


· ·suppose it would.··Mr. Morris has not used the·9·


· ·Martin-Curren Tunnel since we built the pipeline.10·


· · · · ··       Q.· ·Do you know how much water Mr. Morris has11·


· ·been using?12·


· · · · ··       A.· ·He's been using approximately that 6 cfs13·


· ·because he has to water those fields down there.··And14·


· ·on average, there's records that will show the crops15·


· ·he's raised and the amount of water it takes to16·


· ·irrigate those crops.17·


· · · · ··       Q.· ·Right.··And the only water right he has to18·


· ·do that is the wastewater right for 2.4 cfs?19·


· · · · ··       MR. RANDY BUDGE:··Is that a question or an20·


· ·argument?21·


· · · · ··       THE HEARING OFFICER:··Do you have an objection?22·


· · · · ··       MR. HAEMMERLE:··Is there an objection?23·


· · · · ··       MR. RANDY BUDGE:··Yes.··That doesn't appear to24·


· ·be a question.··It appeared to be an argumentative25·
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· ·statement.·1·


· · · · ··       THE HEARING OFFICER:··I'll strike Counsel's·2·


· ·statement from the record.··Mr. Carlquist has said that·3·


· ·he doesn't know the extent of Mr. Morris' water rights.·4·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··I believe -- well,·5·


· ·Mr. Carlquist, I'm telling you, assume for the sake of·6·


· ·argument, that Mr. Morris' rights out of the Sandy·7·


· ·Ponds are limited to 2.4 cfs.··I want you to accept·8·


· ·that as being true.·9·


· · · · ··       A.· ·I don't think I will accept it as being10·


· ·true.11·


· · · · ··       Q.· ·Okay.··Whether or not --12·


· · · · ··       A.· ·He's had more rights than that out of the13·


· ·Sandy Pipeline.14·


· · · · ··       Q.· ·You're sure of that?15·


· · · · ··       A.· ·Yes.16·


· · · · ··       Q.· ·And you're sure he's had a right to17·


· ·irrigate using 6 cfs of water?18·


· · · · ··       A.· ·He's been using the wastewater coming out19·


· ·of there to irrigate with.20·


· · · · ··       Q.· ·Right.··And your theory is because it's21·


· ·been available and no one's objected to it it's been22·


· ·fine?··I think that's your testimony.23·


· · · · ··       A.· ·Yes.24·


· · · · ··       Q.· ·Now, I want to go back, bounce back to25·
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· ·recharge for a moment again.·1·


· · · · · · · ·            You say that you have been -- in past·2·


· ·you've leased water to put it down the North Side Canal·3·


· ·for recharge purposes; correct?·4·


· · · · ··       A.· ·Yes, we have done that.·5·


· · · · ··       Q.· ·Okay.··So I think during our deposition I·6·


· ·asked you if you're still doing it.·7·


· · · · · · · ·            And what was your answer?·8·


· · · · ··       A.· ·We're not now doing that.·9·


· · · · ··       Q.· ·Okay.··And you haven't done that since10·


· ·when?11·


· · · · ··       A.· ·I don't remember the exact year.··It would12·


· ·be around 2005, 2006, I think, something like that.13·


· · · · ··       Q.· ·Okay.··So since 2006 you have not leased14·


· ·any water to run down the North Side Canal for the15·


· ·purposes of recharge; correct?16·


· · · · ··       A.· ·We have not leased water to do that.17·


· · · · ··       Q.· ·The only water right you're aware of that18·


· ·is used for that purpose, I believe, is a water right19·


· ·owned by the Idaho State Water Board?20·


· · · · ··       A.· ·That's what has been used in the past few21·


· ·years is their recharge right, of which we put into22·


· ·evidence we contributed to help cover the costs of23·


· ·wheeling that water.24·


· · · · ··       Q.· ·I believe that letter that you're referring25·
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· ·to mentioned a total amount of $47,000?·1·


· · · · ··       A.· ·Yes.·2·


· · · · ··       Q.· ·Do you know how that $47,000 breaks out,·3·


· ·how it was used or how it was allocated?·4·


· · · · ··       A.· ·I don't.··We've asked the Director to see·5·


· ·if we could get a credit for that funding that we·6·


· ·provided.·7·


· · · · ··       Q.· ·For what purposes?·8·


· · · · ··       A.· ·For this mitigation.·9·


· · · · ··       Q.· ·What I'm trying to understand is the letter10·


· ·said you gave $47,000 to what?11·


· · · · ··       A.· ·To the Water Resource Board.12·


· · · · ··       Q.· ·For what purposes?13·


· · · · ··       A.· ·To help provide the recharge.14·


· · · · ··       Q.· ·For that one single right, or for many15·


· ·rights, many projects?··Do you know?16·


· · · · ··       A.· ·For the recharge that the Water Resource17·


· ·Board was doing.18·


· · · · ··       Q.· ·Okay.··So your testimony is the $47,000 you19·


· ·mentioned in the letter was for that one, single right20·


· ·in the North Side Canal?21·


· · · · ··       A.· ·Which right?22·


· · · · ··       Q.· ·My question's really simple.··What projects23·


· ·did the $47,000 that you donated go to?24·


· · · · ··       A.· ·For general recharge in the Eastern Snake25·
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· ·Plain Aquifer.·1·


· · · · ··       Q.· ·Okay.··You don't know what projects that·2·


· ·went to; correct?·3·


· · · · ··       A.· ·Well, I know at the time they were wheeling·4·


· ·water down both AFRD 2 and North Side Canal.··And that·5·


· ·water -- that funding went to help pay for those costs.·6·


· · · · ··       Q.· ·Let's go to the water right you filed.··I·7·


· ·believe it's Exhibit 1018.·8·


· · · · · · · ·            If we could pull that up.··Let's have the·9·


· ·date up there somewhere.10·


· · · · · · · ·            Mr. Carlquist, I'll represent to you that11·


· ·Exhibit 1018 is the Application for Permit that the12·


· ·groundwater districts filed for Rangen's use of water13·


· ·on the talus slope.14·


· · · · · · · ·            Do you understand that?15·


· · · · ··       A.· ·No.··We filed it for our use, not for16·


· ·Rangen's use.··Now, if we are required to mitigate.··At17·


· ·the time we filed we didn't know what mitigation18·


· ·obligations we would have.19·


· · · · ··       Q.· ·You filed this not this year; correct?20·


· · · · ··       A.· ·A year ago.21·


· · · · ··       Q.· ·Right.··So this was not filed in response22·


· ·to any cease-and-desist order, like you previously23·


· ·testified; correct?24·


· · · · ··       A.· ·I didn't remember that I testified as such.25·
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· · · · ··       Q.· ·Okay.·1·


· · · · ··       A.· ·We said we would use it for you to be able·2·


· ·to not have the cease-and-desist order be in effect.·3·


· · · · ··       Q.· ·Do you understand that cease-and-desist·4·


· ·order -- do you know what that cease-and-desist order·5·


· ·says today?·6·


· · · · ··       A.· ·Today?·7·


· · · · ··       Q.· ·Yeah.·8·


· · · · ··       A.· ·Why I've read it, yes.·9·


· · · · ··       Q.· ·What do you think it says?10·


· · · · ··       A.· ·It says that Rangen cannot continue to use11·


· ·that water that comes from the talus slopes below the12·


· ·Curren Tunnel.13·


· · · · ··       Q.· ·Okay.··Even though we have been using that14·


· ·water without objection for the last 50 years?15·


· · · · ··       A.· ·It's kind of like our wastewater rights16·


· ·we've been using.··We didn't have a right to it.17·


· · · · ··       Q.· ·But you used it anyway.··And you testified18·


· ·that you think that's just fine.19·


· · · · ··       A.· ·Well, we filed on it now, and we're20·


· ·objecting to your using it, I guess.21·


· · · · ··       Q.· ·Okay.··So when we used it for 50 years,22·


· ·you're putting us to a different standard?23·


· · · · ··       A.· ·No.··Same standard.24·


· · · · ··       Q.· ·Okay.··Let's go to the purposes of use25·
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· ·under the permit.·1·


· · · · · · · ·            Now, Mr. Carlquist, I think I showed you·2·


· ·this permit during your deposition on March 4th, and I·3·


· ·think you said you hadn't seen it previously, previous·4·


· ·to March 4th; is that a fair statement?·5·


· · · · ··       A.· ·I think that's probably correct.··I knew it·6·


· ·had been filed.··I'm not sure I had seen the actual·7·


· ·document.·8·


· · · · ··       Q.· ·Okay.··Now, the purpose of use are two:·9·


· ·First is "Mitigation for irrigation."10·


· · · · · · · ·            Do you see that?11·


· · · · ··       A.· ·Yes.12·


· · · · ··       Q.· ·Do you know what -- have you ever seen a13·


· ·permit approved with that purpose of use called14·


· ·"Mitigation for irrigation"?15·


· · · · ··       A.· ·I haven't.16·


· · · · ··       Q.· ·You also put under there as a purpose of17·


· ·use "Fish propagation."18·


· · · · · · · ·            Do you see that?19·


· · · · ··       A.· ·Yes.20·


· · · · ··       Q.· ·Now, how did you intend to actually put the21·


· ·water that you have under this permit to a beneficial22·


· ·use?23·


· · · · ··       A.· ·Well, when we filed for it, we did not know24·


· ·if we would have any mitigation obligations to Rangen.25·
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· ·But we thought that possibility, if it came up, we·1·


· ·would use it for that.··Beyond that, we would have to·2·


· ·see if we could use it for other fish propagation.·3·


· · · · ··       Q.· ·Okay.··My question is, you understand how·4·


· ·water rights work.··You file for a permit for a·5·


· ·particular amount of water, and then you got to·6·


· ·actually use it.·7·


· · · · · · · ·            Do you understand that?·8·


· · · · ··       A.· ·Yes.··But until it's granted, you can't do·9·


· ·anything to use it.10·


· · · · ··       Q.· ·Right.··That's correct.··Do you have any11·


· ·notion how you or any of the other groundwater12·


· ·districts are going to perfect this water right, how13·


· ·you in fact are going to perform fish propagation on14·


· ·Rangen's property?15·


· · · · ··       A.· ·Well, the main thing we're going to do is16·


· ·ask the Department to allow us to use this for17·


· ·mitigation.18·


· · · · ··       Q.· ·Okay.··I see the purpose of use that you19·


· ·applied for as simply fish propagation.20·


· · · · · · · ·            Do you see that?21·


· · · · ··       A.· ·Yes.22·


· · · · ··       Q.· ·I didn't write it in.··Your lawyers did.23·


· · · · ··       A.· ·Yes.24·


· · · · ··       Q.· ·Do you have any idea how you're going to25·
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· ·perfect that purpose of use?·1·


· · · · ··       A.· ·Not totally, no.··We didn't know at the·2·


· ·time the permit was filed what our obligations would·3·


· ·be, if we even needed it for that mitigation.··So...·4·


· · · · ··       Q.· ·Okay.··So my question is, you have no idea·5·


· ·how you're going to perfect this water right by raising·6·


· ·fish on Rangen's property, do you?·7·


· · · · ··       A.· ·Or below Rangen's property.··I don't know.·8·


· · · · ··       Q.· ·I think the place of use that you·9·


· ·identified in this water right is Rangen's property.10·


· · · · ··       A.· ·That could be.··I'm not sure.··I didn't11·


· ·look at it that closely.12·


· · · · ··       Q.· ·Do you have any idea whether the so-called13·


· ·mitigation for irrigation is going to injure any14·


· ·downstream people in Billingsley Creek or the Curren15·


· ·Ditch?16·


· · · · ··       A.· ·It would be a nonconsumptive right that we17·


· ·would ask for.18·


· · · · ··       Q.· ·I think you're asking for mitigation for19·


· ·irrigation.20·


· · · · · · · ·            How is that nonconsumptive?21·


· · · · ··       A.· ·That might have been a little bit of a22·


· ·misnomer when it was typed.··I don't know.23·


· · · · ··       MR. RANDY BUDGE:··Counsel, characterize your24·


· ·question correctly.25·
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· · · · ··       MR. HAEMMERLE:··I'll move on.·1·


· · · · ··       MR. RANDY BUDGE:··Just to clarify the record --·2·


· · · · ··       MR. HAEMMERLE:··I'll move on.·3·


· · · · ··       MR. RANDY BUDGE:··-- you misrepresented in your·4·


· ·question to the witness that it was an irrigation.··It·5·


· ·actually says, as you'll see there, "For:··Mitigation·6·


· ·for irrigation."·7·


· · · · ··       MR. HAEMMERLE:··I will move on.·8·


· · · · ··       THE HEARING OFFICER:··Okay.·9·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··Now, I won't ask you10·


· ·to know this, Mr. Carlquist, but I'll tell you that I11·


· ·think the Department rules specify that if you don't12·


· ·own the property where you have applied for the use,13·


· ·you have to show some action you've taken to obtain14·


· ·consent to go on the property, permission, or,15·


· ·according to your own application, eminent domain.16·


· · · · · · · ·            Do you know what that means?17·


· · · · ··       A.· ·To a certain extent.18·


· · · · ··       Q.· ·Eminent domain means you're going to come19·


· ·in and take the property.20·


· · · · · · · ·            Do you understand that?21·


· · · · ··       A.· ·Or use of it.22·


· · · · ··       Q.· ·And none of the districts have started that23·


· ·process of going in and obtaining rights to Rangen's24·


· ·property; correct?25·







Rangen Mitigation Hearing - Vol. I 3/17/2014


Page 47 (Pages 182-185)


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611


Page 182


· · · · ··       A.· ·Not yet, no.·1·


· · · · ··       Q.· ·And you understand that Rangen has filed a·2·


· ·competing application for the same water off the talus·3·


· ·slope that we've been using for 50 years without·4·


· ·objection?··Do you understand?·5·


· · · · ··       A.· ·Yes.·6·


· · · · ··       Q.· ·So I think you have characterized it in the·7·


· ·mitigation plan your idea is to assign the water right·8·


· ·permit to us.·9·


· · · · · · · ·            Why would you assign the water right permit10·


· ·to us?11·


· · · · ··       A.· ·At this point in time to provide any12·


· ·mitigation needed by the Department.13·


· · · · ··       Q.· ·Is it your intent to go in and perfect the14·


· ·water right, and after you've perfected it assign it to15·


· ·Rangen?16·


· · · · ··       A.· ·I guess that's one possibility.17·


· · · · ··       Q.· ·What's the other possibility, in your mind?18·


· · · · ··       A.· ·I don't know exactly.··That would be about19·


· ·the only thing, I guess.··I'm not -- from a legal20·


· ·standpoint, I couldn't tell you.21·


· · · · ··       Q.· ·All right.··Fair enough.··Understanding22·


· ·that Rangen has a competing application for that water,23·


· ·you don't expect Rangen to go and perfect your water24·


· ·right application, do you?25·
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· · · · ··       A.· ·No.··But again, it's first in time.··And·1·


· ·this was filed a year ahead of Rangen's permit·2·


· ·application.·3·


· · · · ··       Q.· ·But you have no idea how you're going to·4·


· ·perfect it, do you?·5·


· · · · ··       A.· ·Not totally.·6·


· · · · ··       Q.· ·Not totally.··What's part of your idea?·7·


· · · · ··       A.· ·Well, we would ask that it be used at this·8·


· ·point in time for mitigation for the order that's been·9·


· ·issued.10·


· · · · ··       Q.· ·By the way, can we look at the signature on11·


· ·this particular application.12·


· · · · · · · ·            The signature on the application is, I13·


· ·believe, Thomas J. Budge, TJ Budge; correct?14·


· · · · ··       A.· ·That's correct.15·


· · · · ··       Q.· ·And at the deposition I asked you if you16·


· ·had given Mr. Budge any power of attorney to sign off17·


· ·on this application; correct?18·


· · · · ··       A.· ·Well, I don't remember exact power of19·


· ·attorney, but they do represent us as attorneys for the20·


· ·groundwater -- IGWA.21·


· · · · ··       Q.· ·But you didn't give Mr. Budge's firm the22·


· ·power of attorney to sign this application on your23·


· ·behalf; correct?24·


· · · · ··       MR. RANDY BUDGE:··Will you clarify that you're25·
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· ·referring to a written document as opposed to if he may·1·


· ·understand power of attorney, he'd given us a power to·2·


· ·act on his behalf.··You mean a signed, written power of·3·


· ·attorney?·4·


· · · · ··       MR. HAEMMERLE:··Well --·5·


· · · · ··       MR. RANDY BUDGE:··We'll stipulate that there was·6·


· ·not a signed power of attorney with the Department with·7·


· ·respect to this application.··But there are many powers·8·


· ·of attorney signed by IGWA and the districts in our·9·


· ·favor unfiled with the Department on other matters.··If10·


· ·you want us to stipulate that it was not filed in this11·


· ·case, we'll do it.12·


· · · · ··       MR. HAEMMERLE:··Thank you.··I'll accept that13·


· ·stipulation, that there's been no power of attorney14·


· ·signed on this particular application.15·


· · · · ··       THE WITNESS:··I will say that we knew that16·


· ·Mr. Budge signed this on our behalf.17·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··I think you testified18·


· ·that you weren't aware of this application until19·


· ·March 4th, 2014, one year after it was filed.20·


· · · · ··       A.· ·Well, we knew that they were filing this21·


· ·and that they did it on our behalf.··When we had the22·


· ·previous hearing, that's when this information came up.23·


· ·And we talked about it, and we knew they were going to24·


· ·file this for us.25·
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· · · · ··       Q.· ·Do you have any resolutions out there,·1·


· ·standing resolutions, bylaws of your organization·2·


· ·giving your attorneys power to sign documents on your·3·


· ·behalf, outside of a written power of attorney?·4·


· · · · ··       MR. RANDY BUDGE:··Objection.··Relevance, beyond·5·


· ·the scope of direct.·6·


· · · · ··       THE HEARING OFFICER:··Sustained.·7·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··Now, Mr. Carlquist,·8·


· ·talking about proposals 6 through 9 of the mitigation·9·


· ·plan, let's talk about those for a minute.10·


· · · · · · · ·            When we last met on March 4th, I think you11·


· ·testified that you didn't have -- you weren't aware of12·


· ·any specifics for these things; correct?13·


· · · · ··       A.· ·Of -- not specifics, no.14·


· · · · ··       Q.· ·Okay.··You hadn't hired any engineers, you15·


· ·hadn't contacted any surveyors to obtain right-of-ways,16·


· ·you haven't sought to purchase pipes or those kind of17·


· ·things; correct?18·


· · · · ··       A.· ·No.··We just had some preliminary geologic19·


· ·information that came out of the first hearing that was20·


· ·procured by us through these experts that we hired21·


· ·about the geology of the situation for part of those22·


· ·things.··But beyond what was given at that time, we23·


· ·have not had time to do anything further.24·


· · · · ··       Q.· ·Okay.··You did testify on direct that you25·
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· ·had contacted some of the people above about perhaps·1·


· ·the so-called over-the-rim project?·2·


· · · · ··       A.· ·Yes.·3·


· · · · ··       Q.· ·Do you have any people signed up under·4·


· ·contracts for that?·5·


· · · · ··       A.· ·No.·6·


· · · · ··       Q.· ·Have you started the transfer process that·7·


· ·it would take to put those water rights on a different·8·


· ·place of use?·9·


· · · · ··       A.· ·No.10·


· · · · ··       Q.· ·Have you tried to figure out how you're11·


· ·going to get season-round use to Rangen under any of12·


· ·these proposals, any of them, 1 through 9?13·


· · · · ··       A.· ·Not this one.··But we know it has been done14·


· ·in the past.··And we have had that approved in a15·


· ·previous mitigation.16·


· · · · ··       Q.· ·You had what, a specific design approved or17·


· ·a concept?18·


· · · · ··       A.· ·We had a design approved and the concept19·


· ·and some of the transfers that the Department approved20·


· ·that we could set up such a thing and pump year-round21·


· ·over the rim.22·


· · · · ··       Q.· ·Okay.··You didn't actually go forward with23·


· ·that project, did you?24·


· · · · ··       A.· ·We did.25·


Page 187


· · · · ··       Q.· ·You did?·1·


· · · · ··       A.· ·We spent a lot of money.··We did all of the·2·


· ·improvements on top of the rim.··We just didn't get the·3·


· ·pipeline built over the rim yet to deliver it.··But we·4·


· ·put most of the infrastructure in place on top of the·5·


· ·rim.·6·


· · · · ··       Q.· ·And are you delivering water to this·7·


· ·project?·8·


· · · · ··       A.· ·No.·9·


· · · · ··       Q.· ·Why not?10·


· · · · ··       A.· ·Because we don't have to.11·


· · · · ··       Q.· ·So you didn't ultimately follow through12·


· ·with that project?13·


· · · · ··       A.· ·It was not completed, but it could have14·


· ·been completed.15·


· · · · ··       Q.· ·But this one you don't have any people16·


· ·signed up for contracts; correct?17·


· · · · ··       A.· ·No.18·


· · · · ··       Q.· ·So you don't know who's going to be on it,19·


· ·how much water you're going to be able to obtain, those20·


· ·kinds of things; correct?21·


· · · · ··       A.· ·We've looked at the water rights on top of22·


· ·the rim.··And we know that it's something we can make23·


· ·work, but we don't have any detail worked out yet.24·


· · · · ··       Q.· ·Okay.··To be sure, you have no specific25·
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· ·engineering understanding how those water rights would·1·


· ·be connected by pipes?·2·


· · · · ··       A.· ·No.·3·


· · · · ··       Q.· ·You have no idea of what it will take to·4·


· ·obtain the easements to do that?·5·


· · · · ··       A.· ·We haven't done any of the easement work·6·


· ·yet, no.·7·


· · · · ··       Q.· ·You have no idea what approvals you might·8·


· ·need from, say, the County or State to do that?·9·


· · · · ··       MR. RANDY BUDGE:··Your Honor, I'd object.··The10·


· ·witness has said they've done nothing up there yet.11·


· · · · · · · ·            So you don't need to continue to ask12·


· ·repetitive details when he's already answered that he13·


· ·has not done any of the work to design or to engineer14·


· ·it.··I'll object on the basis of asked and answered15·


· ·multiple times.16·


· · · · ··       THE HEARING OFFICER:··Overruled.··I'll allow17·


· ·some exploration in this area.··It is18·


· ·cross-examination.19·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··You haven't done20·


· ·anything to ascertain the quality, water quality of21·


· ·these water rights?22·


· · · · ··       A.· ·We have not had the water tested up there23·


· ·yet, no.24·


· · · · ··       Q.· ·You haven't done anything to ascertain25·
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· ·whether the temperature of these water rights would·1·
· ·work for a fish propagator?·2·
· · · · ··       A.· ·Not on these wells, no.·3·
· · · · ··       Q.· ·You haven't done any analysis of how·4·
· ·relocating those rights might injure other potential·5·
· ·users?·6·
· · · · ··       A.· ·No.·7·
· · · · ··       Q.· ·You don't understand the complete·8·
· ·reliability of those sources right now because you·9·
· ·don't know what they are; right?10·
· · · · ··       A.· ·Well, we know there are wells that are11·
· ·being used up on top of the rim.12·
· · · · ··       Q.· ·Okay.··So I think you fairly described13·
· ·options 6 through 9 as theoretical concepts at your14·
· ·deposition, and today nothing has changed.15·
· · · · · · · ·            Is it fair to leave it at that?16·
· · · · ··       A.· ·Well, they're more than theoretical.··We17·
· ·know there are things that we can make work.18·
· · · · ··       Q.· ·You just haven't done any of it?19·
· · · · ··       A.· ·We have not yet gone forward and started20·
· ·engineering or contracting to put them in place.21·
· · · · ··       Q.· ·I kind of want to understand why you22·
· ·haven't started that process.23·
· · · · · · · ·            You do know that Rangen made a call in24·
· ·2003; right?25·
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· · · · ··       A.· ·Yes.·1·


· · · · ··       Q.· ·They went through three different decisions·2·


· ·of directors; correct?·3·


· · · · ··       A.· ·Well, I guess.··I'm not sure which three·4·


· ·you're talking about.·5·


· · · · ··       Q.· ·And you know since 2003 Rangen has been·6·


· ·actively seeking a hearing on its water call before the·7·


· ·Department of Water Resources; correct?·8·


· · · · ··       A.· ·No, I did not know they had been actively·9·


· ·seeking that all that time.10·


· · · · ··       Q.· ·That comes as news to you?11·


· · · · ··       A.· ·Well, I didn't know they had been since12·


· ·2003, because back then it was ruled a futile call,13·


· ·their particular order.14·


· · · · ··       Q.· ·Fair enough.··So what you do is you wait15·


· ·for an actual call to come; right?··You don't do any16·


· ·active planning for these calls, other than some of the17·


· ·conversions and recharge efforts you do?18·


· · · · ··       A.· ·We are actively working to stabilize and19·


· ·improve aquifer levels.··And most of these things we've20·


· ·been doing show that.··And now what we've been doing,21·


· ·we're asking for what credit can come forward for this22·


· ·particular order.23·


· · · · ··       Q.· ·So you just wait -- you wait for a surface24·


· ·water to make -- a surface water user to make a25·
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· ·successful call, hope for the best that it's a futile·1·


· ·call, that's your best defense there; correct?·2·


· · · · ··       A.· ·I suppose, yes.·3·


· · · · ··       Q.· ·Okay.··And if you're not successful, then·4·


· ·you'll just react to it once the Department issues an·5·


· ·order of curtailment?·6·


· · · · ··       A.· ·Well, it wouldn't make sense to drill a·7·


· ·horizontal well or build an over-the-rim pumping·8·


· ·station until we knew what we had to do.·9·


· · · · ··       Q.· ·Okay.··Do you understand the Director's10·


· ·order says that shall provide 3.4 cfs of water this11·


· ·year; right?12·


· · · · ··       A.· ·Yes.13·


· · · · ··       Q.· ·Okay.··But you want more than a year14·


· ·perhaps to get all this stuff done?15·


· · · · ··       A.· ·It's very difficult to provide water to a16·


· ·direct spring.17·


· · · · ··       Q.· ·So as you sit here today, you can't testify18·


· ·with a degree of certainty that you're going to provide19·


· ·3.4 cfs of water in year one; correct?20·


· · · · ··       A.· ·I can't.21·


· · · · ··       Q.· ·And just so we can lock it up, maybe, for22·


· ·the Sandy Ponds you cannot mitigate for Rangen's23·


· ·year-round use?··You admit to that; correct?24·


· · · · ··       A.· ·Well, we can't provide water year-round.25·
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· ·But a fish hatchery needs stability.··And if in the·1·


· ·time we're providing mitigation their water decreased·2·


· ·dramatically, it's really hard to raise fish for less·3·


· ·than half of the year when it would come back up·4·


· ·outside the irrigation season.··So it does help them·5·


· ·year-round.·6·


· · · · ··       Q.· ·But since Mr. Morris only has irrigation·7·


· ·rights, mitigating for Mr. Morris' use would not·8·


· ·satisfy Rangen for its year-round use; correct?·9·


· · · · ··       A.· ·Not with direct water, no.10·


· · · · ··       MR. HAEMMERLE:··I think that's all the questions11·


· ·I have.12·


· · · · ··       MR. RANDY BUDGE:··A few on redirect, if I may.13·


· · · · ··       THE HEARING OFFICER:··Yes, Mr. Budge.14·


· ·15·


· · · · · · · · · ··                 REDIRECT EXAMINATION16·


· ·BY MR. RANDY BUDGE:17·


· · · · ··       Q.· ·Mr. Carlquist, Counsel asked you about18·


· ·things that wouldn't provide water immediately with19·


· ·certainty to Rangen.20·


· · · · · · · ·            Was it the District's intention to assign21·


· ·the water right permit in Billingsley Creek to provide22·


· ·water immediately to Rangen?23·


· · · · ··       A.· ·Yes.24·


· · · · ··       Q.· ·And that would provide water with certainty25·
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· ·to Rangen?·1·


· · · · ··       A.· ·Yes.·2·


· · · · ··       Q.· ·And was it the plan's intent in continuing·3·


· ·to agree to deliver irrigation water to Butch Morris to·4·


· ·enable water from the Curren Tunnel that otherwise·5·


· ·would be diverted to Morris to be delivered immediately·6·


· ·to Rangen?·7·


· · · · ··       A.· ·Yes.·8·


· · · · ··       Q.· ·And with certainty to Rangen?·9·


· · · · ··       A.· ·Yes.10·


· · · · ··       Q.· ·And do the water that accrues to the Curren11·


· ·Tunnel as a result of the conversions, the recharge,12·


· ·the CREP programs you described, are those intended to13·


· ·provide benefits to Rangen immediately?14·


· · · · ··       A.· ·Yes.15·


· · · · ··       Q.· ·And with certainty?16·


· · · · ··       A.· ·Yes.17·


· · · · ··       Q.· ·And would it be accurate to say that one18·


· ·thing that we know for certain is that Rangen, based on19·


· ·its filings in this case, does not want anything that20·


· ·provides them water --21·


· · · · ··       MR. HAEMMERLE:··Objection.22·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··-- immediately or23·


· ·certainty from these mitigation proposals that the24·


· ·districts have proposed?25·
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· · · · ··       MR. HAEMMERLE:··Objection.··It calls for·1·


· ·ascertainment of agreements or no agreements.··It's·2·


· ·just wrong.··And I'm going to have a continuing·3·


· ·objection to it.·4·


· · · · ··       THE HEARING OFFICER:··I'll sustain the·5·


· ·objection.·6·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··I'd like you to turn·7·


· ·back to Exhibit 1014.··Counsel seemed to suggest that·8·


· ·there is something similar and consistent with Rangen·9·


· ·illegally diverting water for which it has no right10·


· ·from the talus slope for 50 years, that that's the same11·


· ·as what use the districts have been made through the12·


· ·Sandy Pipeline for the last ten or so years.··Now, I13·


· ·want to go back to Exhibit 1014.14·


· · · · · · · ·            And I think you testified that's the15·


· ·agreement that your districts have been acting under16·


· ·since 2004 with respect to the use of the Sandy Pond17·


· ·and the Sandy Pipeline to deliver water --18·


· · · · ··       A.· ·Yes.19·


· · · · ··       Q.· ·-- correct?··And that agreement -- I asked20·


· ·you this earlier -- specifically says on page 5 that21·


· ·your District was to use the best efforts to convey the22·


· ·spills from North Side Canal to the Sandy Pipeline23·


· ·project into the pipeline; correct?24·


· · · · ··       A.· ·That's correct.25·
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· · · · ··       Q.· ·And I think you testified that you've been·1·


· ·performing that agreement to date?·2·


· · · · ··       A.· ·Yes.·3·


· · · · ··       Q.· ·I'd like you to turn to the signature page·4·


· ·of that agreement, beginning on page 7.·5·


· · · · · · · ·            And that appears to reflect that the·6·


· ·governor, Dirk Kempthorne, for the State of Idaho·7·


· ·signed that agreement; correct?·8·


· · · · ··       A.· ·Yes.·9·


· · · · ··       Q.· ·And if you'll turn to the second page,10·


· ·you'll see it was also signed by the speaker of the11·


· ·house of representatives, Mr. Bruce Newcomb; correct?12·


· · · · ··       A.· ·Yes.13·


· · · · ··       Q.· ·It was also signed by the president14·


· ·pro tem, Robert Geddes, for the senate?15·


· · · · ··       A.· ·Yes.16·


· · · · ··       Q.· ·Based upon those approvals by the State,17·


· ·did you have any reason to believe that you needed18·


· ·anything further to do what you agreed to do in that19·


· ·agreement?20·


· · · · ··       A.· ·No, we did not.21·


· · · · ··       Q.· ·Now, if you'll look at the other signatures22·


· ·there, the other -- all of the other major trout23·


· ·farmers in the Thousand Springs area seemed to have24·


· ·signed off.··Mr. Steenson for Clear Lakes and Rim View.25·
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· ·You'll see Rangen signed off on the agreement.·1·


· · · · · · · ·            Did you have any reason to believe until·2·


· ·this proceeding that those parties were going to object·3·


· ·to you doing what you were agreeing to do without a·4·


· ·wastewater permit?·5·


· · · · ··       A.· ·No, we didn't.·6·


· · · · ··       Q.· ·With respect to the operation of the Sandy·7·


· ·Pond, did your District agree with North Side Canal·8·


· ·Company to assume all responsibility for that·9·


· ·wastewater once it was discharged into the pond?10·


· · · · ··       A.· ·Yes, I think we did.11·


· · · · ··       Q.· ·One final question.··Counsel had asked some12·


· ·questions about conversions and whether farmers would13·


· ·go back and forth.14·


· · · · · · · ·            Is there any reason or incentive for a15·


· ·groundwater pumper to go back to operation of their16·


· ·wells as long as there is surface water available to17·


· ·supply the converted acres?18·


· · · · ··       MR. HAEMMERLE:··Objection.··Calls for19·


· ·speculation.20·


· · · · ··       THE HEARING OFFICER:··Overruled.21·


· · · · ··       THE WITNESS:··Generally speaking, most of them22·


· ·are very happy to use the surface water that we can,23·


· ·most of the time, supply to them, have been very24·


· ·successful in supplying to these conversions.··They25·
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· ·recognize it's a benefit to the aquifer.··And we pump·1·


· ·from it, and so we need that aquifer to be healthy too.·2·


· · · · ··       Q.· ·Okay.··I think your answer was from the·3·


· ·perspective of North Side Canal Company.·4·


· · · · · · · ·            From the perspective of an individual·5·


· ·pumper like yourself, if you have signed up for·6·


· ·conversion and are using surface water and that surface·7·


· ·water is available, is there an incentive for you to go·8·


· ·back and start pumping your well?·9·


· · · · ··       A.· ·No.10·


· · · · ··       Q.· ·What is the disincentive for pumping your11·


· ·well?··Is it the costs of pumping it?12·


· · · · ··       A.· ·Well, sometimes the cost is -- some of13·


· ·these, it's actually been more expensive to do the14·


· ·surface water.··And -- but since they have signed up15·


· ·and been doing that, they've still done it.··It's been16·


· ·breakeven or sometimes -- for example, some years, you17·


· ·know, depending on how much water is available, leasing18·


· ·that water costs much more in some years than other19·


· ·years.20·


· · · · · · · ·            And so some of these folks who have entered21·


· ·into this agreement have actually ended up maybe22·


· ·costing them slightly more or at best a breakeven for23·


· ·doing it.··But generally, it's -- there's some economic24·


· ·incentive for doing it.25·
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· · · · ··       Q.· ·Based on your knowledge, if a pumper is·1·


· ·being supplied with surface water and that water is·2·


· ·available, do they ever convert back to their -- run·3·


· ·their pumps during that irrigation season?·4·


· · · · ··       A.· ·We've only had one small converter say he·5·


· ·didn't want to continue.··All the rest of them have·6·


· ·continued doing it.·7·


· · · · ··       MR. RANDY BUDGE:··That's all I have.··No further·8·


· ·questions.·9·


· · · · ··       THE HEARING OFFICER:··Recross, Mr. Haemmerle?10·


· ·11·


· · · · · · · · · · ·                  RECROSS-EXAMINATION12·


· ·BY MR. HAEMMERLE:13·


· · · · ··       Q.· ·Mr. Carlquist, Exhibit 1014, the so-called14·


· ·agreement that you've been testifying about, you15·


· ·understand that was a one-year agreement; correct?16·


· · · · ··       A.· ·Well, it had some long-term commitments in17·


· ·it that we made for that one year, but it does say it's18·


· ·for one year in the agreement.19·


· · · · ··       Q.· ·Right.20·


· · · · ··       A.· ·But we made those commitments that have21·


· ·been referred to for long term.22·


· · · · ··       Q.· ·I need to understand what you just told23·


· ·Mr. Budge.24·


· · · · · · · ·            You're saying you're only aware of one25·
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· ·person that went back to groundwater pumping on a·1·


· ·conversion?·2·


· · · · ··       A.· ·Yes.·3·


· · · · ··       Q.· ·Even though you tell these people that they·4·


· ·should be ready to go back to pumping water?·5·


· · · · ··       A.· ·Well, I don't tell them that.·6·


· · · · ··       Q.· ·I thought that's what you said previously.·7·


· · · · ··       A.· ·No, I said they need to have that option in·8·


· ·case -- in the instance where we could not rent water·9·


· ·for them.··They need to maintain their physical10·


· ·facilities in place so that if we cannot deliver water11·


· ·to them then they can pump their wells.12·


· · · · ··       Q.· ·And I thought I asked you on13·


· ·cross-examination if you kept active records of who14·


· ·went back pumping on these conversions, and I thought15·


· ·you said you didn't know.16·


· · · · ··       A.· ·We know how many -- we send out an17·


· ·agreement to them each year and ask them how much water18·


· ·they want.··And only one of them has come back and said19·


· ·"No, I don't want water because I'm not going to do it20·


· ·anymore."21·


· · · · ··       Q.· ·Okay.··That's two different things.22·


· · · · · · · ·            So of those people you don't know who might23·


· ·have turned their pumps on or not at any given time?24·


· · · · ··       A.· ·We do not keep a record -- you mean turn25·
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· ·their pumps on while they're pumping surface water?·1·


· · · · ··       Q.· ·Yeah.··In case it wasn't available at any·2·


· ·given time.·3·


· · · · ··       A.· ·We don't keep a record of that.·4·


· · · · ··       Q.· ·And you don't know who might have turned·5·


· ·their pumps on or off; correct?·6·


· · · · ··       A.· ·No.··Not as a groundwater district.·7·


· · · · ··       MR. HAEMMERLE:··No further questions.·8·


· · · · ··       THE HEARING OFFICER:··Okay.··All right.··Thank·9·


· ·you.10·


· · · · · · · ·            Oh, I have a couple of questions,11·


· ·Mr. Carlquist.··Let me back up here.12·


· ·13·


· · · · · · · · · · · · ·                      EXAMINATION14·


· ·BY THE HEARING OFFICER:15·


· · · · ··       Q.· ·Mr. Carlquist, in your testimony you stated16·


· ·that you or IGWA had requested that the Department17·


· ·recognize credits for water that has been delivered out18·


· ·of the Sandy Pond for recharge; is that correct?19·


· · · · ··       A.· ·That's new this year.··This is the first20·


· ·time we felt like -- we haven't had a need for credit21·


· ·down there previously.··And so I think that's one that22·


· ·we've asked for you to do.23·


· · · · ··       Q.· ·And does anyone have any records of the24·


· ·quantity of water that's been diverted for groundwater25·
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· ·recharge or delivered for groundwater recharge?·1·


· · · · ··       A.· ·Not that we have developed, we don't.··We·2·


· ·have records that were put on of the Department knowing·3·


· ·how much water has come down and been pretty well·4·


· ·delivered into the Sandy Pond complex.·5·


· · · · · · · ·            And then we would just have to extrapolate·6·


· ·how much of that water went to agriculture down there,·7·


· ·based on water use of the crops, I assume.·8·


· · · · ··       Q.· ·Okay.·9·


· · · · ··       A.· ·It's something that we could have developed10·


· ·earlier that we did not -- you know, with the previous11·


· ·futile call we were not trying to keep records and gain12·


· ·credit for that.13·


· · · · ··       Q.· ·Okay.··And the other question is, do you14·


· ·know whether the land owned by Butch Morris is located15·


· ·within the North Side Canal Company place of use?16·


· · · · ··       A.· ·I do not.17·


· · · · ··       THE HEARING OFFICER:··Okay.··All right.··Thank18·


· ·you.19·


· · · · · · · ·            Any further questions based on what I have20·


· ·asked?21·


· · · · ··       MR. RANDY BUDGE:··Just a clarification.22·


· · · · ··       THE HEARING OFFICER:··Okay.23·


· · · · ··       MR. RANDY BUDGE:··Mr. Director, I think we have24·


· ·in evidence by stipulation the deposition of Alan25·
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· ·Hansten, the manager, and we've already had questions·1·


· ·on Exhibits 2028 and 2029.··That would answer your·2·


· ·question, are there records of water being delivered to·3·


· ·the Sandy Pond.··Those are records that are in evidence·4·


· ·in this case.·5·


· · · · ··       THE HEARING OFFICER:··Okay.··And with respect to·6·


· ·that question, are Exhibits 2027 and 2028 in the·7·


· ·record?·8·


· · · · ··       MR. HAEMMERLE:··Director, I'll take exception to·9·


· ·Randy's characterization of those exhibits.··They10·


· ·simply show how much water is going into the pond.11·


· · · · ··       MR. RANDY BUDGE:··That's what I meant.12·


· · · · ··       MR. HAEMMERLE:··There's no measurements below.13·


· ·You can't figure it out.14·


· · · · ··       THE HEARING OFFICER:··Yeah.··And I understand15·


· ·from the questioning that's the case, that there are16·


· ·measurements of water flowing into the pond, and there17·


· ·are measurements of water delivered to Butch Morris,18·


· ·and there are not any other measurements.19·


· · · · · · · ·            And I just wanted to explore with20·


· ·Mr. Carlquist whether there were any direct21·


· ·measurements of water delivered for recharge, and he22·


· ·confirmed to me that there are no records of that23·


· ·direct diversion for recharge.··That's my24·


· ·understanding.25·
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· · · · · · · ·            Okay.··Now, do we have Exhibits 2027 and·1·


· ·2028 in the record, Garrick?·2·


· · · · ··       MR. BAXTER:··I'm showing that those have not·3·


· ·been admitted.·4·


· · · · ··       THE HEARING OFFICER:··And so my notes show that·5·


· ·2027 and 2028 were not exhibits both parties stipulated·6·


· ·to admission.·7·


· · · · · · · ·            So, Mr. Haemmerle, I don't know whether you·8·


· ·wish to offer them or not.··I'm doing some·9·


· ·housecleaning right now.10·


· · · · ··       MR. HAEMMERLE:··Yes.··I would offer 2027 and11·


· ·2028.12·


· · · · ··       THE HEARING OFFICER:··Mr. Budge?13·


· · · · ··       MR. RANDY BUDGE:··Yeah, I think we'd actually14·


· ·already put those in evidence as a part of our15·


· ·preliminary stipulation that the testimony and exhibits16·


· ·of Alan Hansten would all be admitted, and these would17·


· ·be part of that.··So yes.18·


· · · · ··       THE HEARING OFFICER:··Okay.19·


· · · · ··       MR. RANDY BUDGE:··I think there are others.··But20·


· ·2027 and 2028 were part of those exhibits from his21·


· ·testimony.22·


· · · · ··       MR. HAEMMERLE:··Another one of note is an23·


· ·agreement dated 1997.··It's 2024.··It is -- it was24·


· ·attached to Mr. Hansten's depo.··And that was the25·
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· ·agreement between the North Side Canal Company and·1·


· ·Mr. Candy.·2·


· · · · ··       MR. RANDY BUDGE:··Correct.·3·


· · · · ··       MR. HAEMMERLE:··I would offer that as well.·4·


· · · · ··       THE HEARING OFFICER:··So are we amending the·5·


· ·list of exhibits to which the parties have stipulated·6·


· ·to the admission of?·7·


· · · · ··       MR. HAEMMERLE:··There may be overlap, Director,·8·


· ·between our numbers and their numbers.·9·


· · · · ··       THE HEARING OFFICER:··But we are referring to10·


· ·the 2000 series here.11·


· · · · ··       MR. HAEMMERLE:··That's correct.12·


· · · · ··       THE HEARING OFFICER:··We're referring to 2024,13·


· ·2027, and 2028.14·


· · · · · · · ·            Do the parties want to stipulate to the15·


· ·admission of those three documents?16·


· · · · ··       MR. RANDY BUDGE:··Yes.17·


· · · · ··       THE HEARING OFFICER:··Okay.··All right.18·


· · · · · · · ·            (Exhibits 2024, 2027, and 2028 received.)19·


· · · · ··       MR. RANDY BUDGE:··And we actually have20·


· ·stipulated to all of the exhibits attached to21·


· ·Mr. Hansten's deposition.22·


· · · · ··       MR. HAEMMERLE:··Yeah.23·


· · · · ··       MR. RANDY BUDGE:··So there may be some others.24·


· ·We'll sort them out between Fritz and I and give you25·
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· ·the other numbers by stipulation.·1·


· · · · ··       THE HEARING OFFICER:··And I'm assuming that the·2·


· ·stipulation regarding the exhibits attached to Alan·3·


· ·Hansten's deposition, the stipulation is a part of the·4·


· ·stipulation to use his deposition for purposes of this·5·


· ·hearing.··That's my confusion, because I didn't know·6·


· ·that there were exhibits that were marked that were a·7·


· ·part of the deposition.·8·


· · · · ··       MR. HAEMMERLE:··The difficulty, Director, is·9·


· ·that for all the depositions a common exhibits booklet10·


· ·was created.··So it's kind of hard to -- so when you11·


· ·have a deposition exhibit, the exhibits aren't actually12·


· ·in that deposition.··They're in a binder.13·


· · · · ··       THE HEARING OFFICER:··Okay.14·


· · · · ··       MR. HAEMMERLE:··And so we have to15·


· ·cross-reference those a bit.··So it's a little bit of16·


· ·an accounting dilemma.17·


· · · · ··       MR. RANDY BUDGE:··We'll figure that out.18·


· · · · ··       THE HEARING OFFICER:··I'll rely on the parties19·


· ·to guide me through.20·


· · · · · · · ·            Okay.··Thank you.21·


· · · · · · · ·            Thank you, Mr. Carlquist.22·


· · · · ··       MR. RANDY BUDGE:··We call --23·


· · · · ··       MR. TJ BUDGE:··Short break.24·


· · · · ··       THE HEARING OFFICER:··Are we finished with25·
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· ·Mr. Carlquist?··Did you wish to ask him some questions?·1·


· · · · ··       MR. HAEMMERLE:··Yeah, I'm done with·2·


· ·Mr. Carlquist.·3·


· · · · · · · ·            Thank you, Mr. Carlquist.·4·


· · · · ··       THE HEARING OFFICER:··Okay.··Thank you,·5·


· ·Mr. Carlquist.·6·


· · · · · · · ·            Let's take an afternoon break.··Come back·7·


· ·at 25 to the hour.·8·


· · · · ··       MR. HAEMMERLE:··When we come back, do you intend·9·


· ·on us maybe summarizing some of the highlights of10·


· ·Mr. Hansten's depo, or just admission of it?11·


· · · · ··       THE HEARING OFFICER:··What's the next witness,12·


· ·Mr. Budge?13·


· · · · ··       MR. TJ BUDGE:··We need to make sure we get14·


· ·Ms. Yenter on today.15·


· · · · ··       MR. RANDY BUDGE:··We're going to do Brian Higgs16·


· ·next, which should be relatively short, and then have17·


· ·Ms. Yenter, who has to be on and off today.··And then18·


· ·if we have more time...19·


· · · · ··       MR. HAEMMERLE:··Okay.··Let's keep moving.··Fine.20·


· · · · ··       THE HEARING OFFICER:··Okay.··Great.··Thanks.21·


· · · · · · · ·            (Recess.)22·


· · · · ··       THE HEARING OFFICER:··We are back on the record.23·


· · · · · · · ·            And we are ready for another witness,24·


· ·except, Mr. Budge, I need to --25·
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· · · · ··       MR. RANDY BUDGE:··Thank you.··Brian --·1·


· · · · ··       THE HEARING OFFICER:··Just a minute.··I need to·2·


· ·extend an apology to Gary and Linda Lemmon for not·3·


· ·including them in the examination of Mr. Carlquist.·4·


· ·And maybe I need to move them over in the centerline of·5·


· ·sight because they're clear over here to my left.·6·


· · · · ··       MS. LEMMON:··We'll do this (indicating).·7·


· · · · ··       THE HEARING OFFICER:··Would you, please.··And·8·


· ·I've also asked Garrick to please prod me with a sharp·9·


· ·stick if I miss them in the order of examination.··And10·


· ·I have consulted with them.11·


· · · · · · · ·            And I just want to state for the record --12·


· ·and if they'll confirm that they don't or do not or did13·


· ·not have any further questions for Mr. Carlquist during14·


· ·examination.15·


· · · · · · · ·            Is that correct?16·


· · · · ··       MR. LEMMON:··I did not have any further17·


· ·questions.18·


· · · · ··       THE HEARING OFFICER:··Okay.··Well, and please,19·


· ·will you wave at me, because, again, you're sitting off20·


· ·on the periphery from me, and I don't want to neglect21·


· ·you.··It's important that you participate and be a part22·


· ·of the proceeding.··So I apologize, for the record.23·


· · · · · · · ·            Okay.··Mr. Budge.24·


· · · · ··       MR. RANDY BUDGE:··Thank you.··Brian Higgs called25·
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· ·to be sworn.·1·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Higgs if you'll·2·


· ·raise your right hand.·3·


· ··4·


· · · · · · · · · · · ··                     BRIAN HIGGS,·5·


· ·having been called as a witness by IGWA and duly sworn·6·


· ·to tell the truth relating to said cause, testified as·7·


· ·follows:·8·


· ··9·


· · · · ··       THE HEARING OFFICER:··Thank you.··Please be10·


· ·seated.11·


· · · · · · · ·            Mr. Budge.12·


· · · · ··       MR. RANDY BUDGE:··Thank you.13·


· ·14·


· · · · · · · · · · ·                  DIRECT EXAMINATION15·


· ·BY MR. RANDY BUDGE:16·


· · · · ··       Q.· ·Good afternoon.17·


· · · · ··       A.· ·Hi.18·


· · · · ··       Q.· ·Could you state your name and business19·


· ·address for the record.20·


· · · · ··       A.· ·Brian Higgs, 355 West 500 South, Burley,21·


· ·Idaho.22·


· · · · ··       Q.· ·Could you summarize your current23·


· ·educational background.24·


· · · · ··       A.· ·I have a degree in -- a bachelor's degree25·
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· ·in geology and experience.·1·


· · · · ··       Q.· ·Are you a licensed geologist?·2·


· · · · ··       A.· ·Yes.··I'm a licensed geologist.·3·


· · · · ··       Q.· ·And in good standing in that capacity?·4·


· · · · ··       A.· ·Yes.·5·


· · · · ··       Q.· ·Could you please summarize briefly your·6·


· ·work experience.·7·


· · · · ··       A.· ·Yes.··I worked seven years for the United·8·


· ·States Geological Survey water resources division.··I·9·


· ·worked 14 years for various government contractors at10·


· ·the INL.··And we started -- I started a small11·


· ·consulting firm in 1997.··And we've been doing that12·


· ·since then.13·


· · · · ··       Q.· ·And what's the name of your consulting14·


· ·firm?15·


· · · · ··       A.· ·Water Well Consultants, Incorporated.16·


· · · · ··       Q.· ·You're the owner and operator?17·


· · · · ··       A.· ·Yes.18·


· · · · ··       Q.· ·And what's the nature of the business with19·


· ·Water Well Consultants?20·


· · · · ··       A.· ·We are hydrogeologists and consult in that21·


· ·field.22·


· · · · ··       Q.· ·And how many employees do you have?23·


· · · · ··       A.· ·We have four full time and we had three24·


· ·seasonal in the summer.25·
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· · · · ··       Q.· ·And do they work under your direct·1·


· ·supervision and control?·2·


· · · · ··       A.· ·Yes.·3·


· · · · ··       Q.· ·Are you also the watermaster in Water·4·


· ·District 140?·5·


· · · · ··       A.· ·Yes.·6·


· · · · ··       Q.· ·And as watermaster, what do your duties and·7·


· ·responsibilities include with respect to Basin 35 and·8·


· ·Southwest Irrigation District and Goose Creek·9·


· ·Irrigation District?10·


· · · · ··       A.· ·Basin 35, nothing.··Basin 45.11·


· · · · ··       Q.· ·Basin 45.··Excuse me.12·


· · · · ··       A.· ·Yeah.13·


· · · · ··       Q.· ·45.14·


· · · · ··       A.· ·Basin 45, we ensure the deliveries and15·


· ·for -- to make sure they're proper and no legality --16·


· ·with legality.17·


· · · · ··       Q.· ·And you also do consulting work with18·


· ·Southwest Irrigation District and Goose Creek19·


· ·Irrigation District?20·


· · · · ··       A.· ·Yes.21·


· · · · ··       Q.· ·And is that by contract?··Do they hire you22·


· ·to do work?23·


· · · · ··       A.· ·They hire me to do work, yes.24·


· · · · ··       Q.· ·And how long have you done consulting work25·
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· ·with those two districts?·1·


· · · · ··       A.· ·200- -- we started in 2001.·2·


· · · · ··       Q.· ·And what's the nature of the work that you·3·


· ·do for those two districts?·4·


· · · · ··       A.· ·We manage all their mitigation and their·5·


· ·recharge.·6·


· · · · ··       Q.· ·Within those two districts, Southwest and·7·


· ·Goose Creek, how is water measured?··Do they use -- the·8·


· ·wells use meters or --·9·


· · · · ··       A.· ·We have meters.··Almost -- we've got about10·


· ·70 -- 75 percent meters.11·


· · · · ··       Q.· ·And what water measurement do you do for12·


· ·those districts?13·


· · · · ··       A.· ·As the -- as consulting with Southwest, we14·


· ·just do their -- their mitigation activities and15·


· ·recharge.16·


· · · · · · · ·            With 140, we do all the measuring of all17·


· ·the wells, the discharge, and reporting of those.18·


· · · · ··       Q.· ·So when you describe measurement work that19·


· ·you perform, it's all done based on meters?20·


· · · · ··       A.· ·Yes.21·


· · · · ··       Q.· ·And you indicated that you do some contract22·


· ·work on various projects for Southwest and Goose Creek.23·


· · · · · · · ·            What are those projects that you work on?24·


· · · · ··       A.· ·They do soft -- they do all the mitigation25·


Page 212


· ·activities that we -- that have been discussed: soft·1·


· ·conversions, direct recharge, CREP acres, voluntary·2·


· ·curtailment.·3·


· · · · ··       Q.· ·Are those each separate programs for those·4·


· ·districts, or do you run them all together for the·5·


· ·districts?·6·


· · · · ··       A.· ·We do them all.·7·


· · · · ··       Q.· ·Okay.··Explain exactly what you do with·8·


· ·respect to operating those project components CREP·9·


· ·voluntary dry-ups, recharge, and conversions.10·


· · · · ··       A.· ·Okay.11·


· · · · ··       Q.· ·What are you responsible for on behalf of12·


· ·the districts?13·


· · · · ··       A.· ·Okay.··Southwest has one farm is all in the14·


· ·CREP program.··And so we ensure that he doesn't use the15·


· ·ground and that his wells are not utilized.16·


· · · · · · · ·            For soft conversions we --17·


· · · · ··       Q.· ·Let me -- excuse me for interrupting.··Let18·


· ·me just go ahead and talk about each of those19·


· ·separately.20·


· · · · ··       A.· ·Yeah.··Good idea.21·


· · · · ··       Q.· ·Generally you do all of the work and22·


· ·measurements for both districts on those programs you23·


· ·described:··CREPs, voluntary recharge, and conversions?24·


· · · · ··       A.· ·Yes.25·
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· · · · ··       Q.· ·Let's talk about each one.·1·


· · · · · · · ·            The CREP program, when did that begin?·2·


· · · · ··       A.· ·I'm not sure of the date.·3·


· · · · ··       Q.· ·Do you know the approximate year?·4·


· · · · ··       A.· ·2006, 2007, somewhere in there.·5·


· · · · ··       Q.· ·And do you know how many -- you said there·6·


· ·was one farm that was involved?·7·


· · · · ··       A.· ·Yes.·8·


· · · · ··       Q.· ·And how many acres are involved?·9·


· · · · ··       A.· ·751.10·


· · · · ··       Q.· ·And is that a fixed number of acres year in11·


· ·and year out, or does it vary?12·


· · · · ··       A.· ·Fixed.13·


· · · · ··       Q.· ·Are all of that particular farmer's acres,14·


· ·the 751 acres, are all of the water sources from the15·


· ·groundwater shut off?16·


· · · · ··       A.· ·Yes.17·


· · · · ··       Q.· ·And is it all being supplied -- excuse me.18·


· ·Has all of the land been returned to dry conditions?19·


· · · · ··       A.· ·It's idled, yes.20·


· · · · ··       Q.· ·As part of the CREP program?21·


· · · · ··       A.· ·Yes.22·


· · · · ··       Q.· ·So with respect to managing those CREP23·


· ·acres, what do you have to do to manage them?24·


· · · · ··       A.· ·We simply keep track that he doesn't turn25·
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· ·his wells on and that there's no irrigation on them.·1·


· · · · ··       Q.· ·And do you report those CREP acres on an·2·


· ·annual basis to the Department?·3·


· · · · ··       A.· ·Yes.·4·


· · · · ··       Q.· ·And what -- is it the Department that·5·


· ·calculates the credit for those acres that those·6·


· ·districts receive based on the model?·7·


· · · · ··       A.· ·Yes.·8·


· · · · ··       Q.· ·Do you do any model runs of your own?·9·


· · · · ··       A.· ·We do.10·


· · · · ··       Q.· ·And what's the purpose of your model runs?11·


· · · · ··       A.· ·Just to ensure that what the Department12·


· ·gets and what we get is equal, close.13·


· · · · ··       Q.· ·Do you have a duplicate of the ESPA model?14·


· · · · ··       A.· ·Yes.15·


· · · · ··       Q.· ·And you run the model to validate the16·


· ·Department's work?17·


· · · · ··       A.· ·Yes.18·


· · · · ··       Q.· ·And if there are some issues, you resolve19·


· ·it with the Department, I assume?20·


· · · · ··       A.· ·We would, if there were any.21·


· · · · ··       Q.· ·Okay.··All right.··You also mentioned that22·


· ·there were some other voluntary dry-ups.23·


· · · · ··       A.· ·Yes.24·


· · · · ··       Q.· ·Can you describe what those consist of.25·
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· · · · ··       A.· ·Yes.··We catalog and keep track of any acre·1·


· ·that has a valid water right that is not being·2·


· ·utilized.··And --·3·


· · · · ··       Q.· ·Referring to a groundwater right?·4·


· · · · ··       A.· ·Groundwater right only, yes.·5·


· · · · · · · ·            And so we verify that through the farmers·6·


· ·and land photos.·7·


· · · · ··       Q.· ·What does that program consist of, the·8·


· ·dry-up program?··Are farmers compensated to dry up, or·9·


· ·how does that work?10·


· · · · ··       A.· ·No.··No.··It's all -- that's what we call11·


· ·the voluntary curtailment.12·


· · · · ··       Q.· ·So how does a farmer sign up for voluntary13·


· ·curtailment?14·


· · · · ··       A.· ·He just calls me.15·


· · · · ··       Q.· ·So do you keep track of the participants16·


· ·that sign up and they enroll by acres and description?17·


· · · · ··       A.· ·Yes.18·


· · · · ··       Q.· ·And then do you keep records of that?19·


· · · · ··       A.· ·Yes.20·


· · · · ··       Q.· ·And do you report those records to the21·


· ·Department as well?22·


· · · · ··       A.· ·Yes.23·


· · · · ··       Q.· ·And does the Department run the model, as24·


· ·far as you know, to calculate the associated credit?25·
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· · · · ··       A.· ·Yes.·1·


· · · · ··       Q.· ·And is it your responsibility to make sure·2·


· ·that the acres that are enrolled in fact remain dried·3·


· ·up for the year?·4·


· · · · ··       A.· ·Yes.·5·


· · · · ··       Q.· ·Is that situation like some soft·6·


· ·conversions where people might turn back on during the·7·


· ·year, or is that permanent during a particular·8·


· ·irrigation season?·9·


· · · · ··       A.· ·When we first started, we told them it was10·


· ·a five-year.··And we're down to about three years now.11·


· ·So everybody that put in an acre had committed to a12·


· ·five-year.13·


· · · · ··       Q.· ·I see.14·


· · · · ··       A.· ·And now we're down to three years.··So15·


· ·without calling and without verification, they're not16·


· ·allowed to break out any ground that has been idled.17·


· · · · ··       Q.· ·So the number of acres in the voluntary18·


· ·dried up program is essentially fixed for the five-year19·


· ·sign-up term?20·


· · · · ··       A.· ·It was.··The five-year sign-up term's over.21·


· · · · ··       Q.· ·Okay.··And do you also use your model runs22·


· ·to validate or verify the results of the Department's23·


· ·runs establishing credits?24·


· · · · ··       A.· ·Yeah.··It's all in the same deal.25·
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· · · · ··       Q.· ·Okay.··You indicated you were also·1·


· ·responsible for the conversion program.·2·


· · · · · · · ·            Can you describe when the conversion·3·


· ·program began in Southwest and Goose Creek districts?·4·


· · · · ··       A.· ·Yes.··The conversion program takes place·5·


· ·only in Southwest.··Goose Creek has no soft·6·


· ·conversions.··And they began in the mid-'90s.··And they·7·


· ·started pumping water south of the BID canal up on·8·


· ·ground that was not included.·9·


· · · · · · · ·            And the agreement was made that for10·


· ·whatever amount of surface water they get, they'll turn11·


· ·off a groundwater well of equivalent.··And it has12·


· ·spread from there to the Murtaugh area and then back.13·


· ·They also have a pipeline that they run from the river14·


· ·back.··They call it the West Casual Pipeline.15·


· · · · ··       Q.· ·And how many acres are involved with16·


· ·Southwest Irrigation District in the conversion17·


· ·program?18·


· · · · ··       A.· ·Probably 25,000 acres.··And then an19·


· ·additional 10- to 15,000 over in Murtaugh area.20·


· · · · ··       Q.· ·Is the Murtaugh area within the Great Rift21·


· ·trim line established in the Rangen case?22·


· · · · ··       A.· ·Murtaugh is outside the ESPA.23·


· · · · ··       Q.· ·Okay.··So if we're talking about areas --24·


· ·acres of conversion of Southwest Irrigation District25·
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· ·within the ESPA, that would be the 25,000 dollar -- or·1·


· ·25,000-acre number you gave me?·2·


· · · · ··       A.· ·Yes.··It's closer to 30-.··But 20- -- yeah,·3·


· ·somewhere in there.·4·


· · · · ··       Q.· ·Would the exact numbers be reported to the·5·


· ·Department on an annual basis?·6·


· · · · ··       A.· ·The exact volumes.··They go by volume,·7·


· ·rather than acre.··But yes.·8·


· · · · ··       Q.· ·Volume of water delivered to the conversion·9·


· ·acres?10·


· · · · ··       A.· ·Right.··And that has to change a little bit11·


· ·depending on the availability.12·


· · · · ··       Q.· ·And what's the source of that surface water13·


· ·that's delivered to those acres?14·


· · · · ··       A.· ·Southwest owns some water rights.··And they15·


· ·lease from the various sources.··They try to get some16·


· ·from the water bank.··They'll get some from private17·


· ·leases with canal companies, municipalities.18·


· · · · ··       Q.· ·And those would be leases of storage water19·


· ·in the Upper Snake reservoir system, to your knowledge?20·


· · · · ··       A.· ·Yes, uh-huh.21·


· · · · ··       Q.· ·And how are the costs of that involved in22·


· ·the leasing and delivery of that surface water handled23·


· ·within the districts?24·


· · · · ··       A.· ·The District pays for all the water up25·
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· ·front, and then the members are assessed, depending on·1·


· ·use.·2·


· · · · ··       Q.· ·So do you report on an annual basis the·3·


· ·amount of water in acre-feet delivered to the converted·4·


· ·acres?·5·


· · · · ··       A.· ·Yes.·6·


· · · · ··       Q.· ·But you don't report the number of acres?·7·


· · · · ··       A.· ·That's correct.·8·


· · · · ··       Q.· ·Could we pull up, please, Justin,·9·


· ·Exhibit 1021.10·


· · · · · · · ·            You may have a copy there in front of you,11·


· ·Brian.12·


· · · · ··       A.· ·Okay.13·


· · · · ··       Q.· ·But I think it's only one page, so maybe we14·


· ·can look at the spreadsheet here up on the screen.15·


· · · · ··       A.· ·Okay.··Yeah.16·


· · · · ··       Q.· ·The spreadsheet has several tabs on the17·


· ·bottom.18·


· · · · · · · ·            Is this a spreadsheet that is prepared and19·


· ·maintained by you as a part of your work for the20·


· ·District?21·


· · · · ··       A.· ·Yes.22·


· · · · ··       Q.· ·And the tabs on the bottom seem to reflect23·


· ·conversions, recharged, idled acres.24·


· · · · · · · ·            Is idled acres the dried up acres?25·
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· · · · ··       A.· ·Yes.·1·


· · · · ··       Q.· ·Could you, Justin, click on the first tab.·2·


· · · · · · · ·            Okay.··Do you recognize that now as a·3·


· ·spreadsheet that you prepared?·4·


· · · · ··       A.· ·Yes.·5·


· · · · ··       Q.· ·So when you testified earlier about·6·


· ·maintaining the records and reporting to the·7·


· ·Department, would this be the record that's reported to·8·


· ·the Department?·9·


· · · · ··       A.· ·Yes.10·


· · · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 1021.11·


· · · · ··       MR. HAEMMERLE:··Question in aid of objection?12·


· · · · ··       THE HEARING OFFICER:··Yes.13·


· ·14·


· · · · · · · · · ··                 VOIR DIRE EXAMINATION15·


· ·BY MR. HAEMMERLE:16·


· · · · ··       Q.· ·Mr. Higgs, the acres that are up on the17·


· ·chart that you drafted, do those include conversions?18·


· · · · ··       A.· ·Those aren't acres.··I don't know what19·


· ·you're looking at.20·


· · · · ··       Q.· ·What is -- I can't read --21·


· · · · ··       MS. BRODY:··It says acre-feet.22·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··-- acre-feet, the23·


· ·amount of water that's covered by the conversions?24·


· · · · ··       A.· ·That's the amount of water that's delivered25·
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· ·to that individual.·1·


· · · · ··       Q.· ·Okay.··For those people who do conversions;·2·


· ·correct?·3·


· · · · ··       A.· ·For that person right there.·4·


· · · · ··       Q.· ·Okay.·5·


· · · · ··       A.· ·Yeah.·6·


· · · · ··       Q.· ·And do you verify that they don't in fact·7·


· ·pump during the year --·8·


· · · · ··       A.· ·I do.·9·


· · · · ··       Q.· ·-- at any given time?10·


· · · · ··       A.· ·Yes.11·


· · · · ··       Q.· ·So for every one of those people you verify12·


· ·they don't pump?13·


· · · · ··       A.· ·To that volume, yes.14·


· · · · ··       Q.· ·The question is, do you verify at any given15·


· ·time that they don't pump during the period that this16·


· ·water is being delivered?17·


· · · · ··       A.· ·That's not how it works.18·


· · · · ··       MR. HAEMMERLE:··I'll agree to the admission of19·


· ·this document and save my questions for cross.20·


· · · · ··       THE HEARING OFFICER:··Okay.··The document marked21·


· ·as Exhibit 1021 is received into evidence.22·


· · · · · · · ·            (Exhibit 1021 received.)23·


· ·///24·


· ·///25·
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· · · · · · · ··             CONTINUED DIRECT EXAMINATION·1·


· ·BY MR. RANDY BUDGE:·2·


· · · · ··       Q.· ·With respect to the recharge tab --·3·


· · · · · · · ·            If you could click that, Justin.·4·


· · · · ··       MR. MAY:··Which one?·5·


· · · · ··       MR. RANDY BUDGE:··The recharge tab on the right.·6·


· ·That one.··Thank you.·7·


· · · · ··       Q.· ·Mr. Higgs, can you describe the recharge·8·


· ·program that is performed by Southwest and Goose Creek·9·


· ·Irrigation Districts.10·


· · · · ··       A.· ·Yes.··As pertaining to this slide, they11·


· ·have what they call the West Casual Pipeline, which is12·


· ·a separate entity.··And they pump water from the Snake13·


· ·River back to these injection wells, these permitted14·


· ·injection wells.··And those are the volumes of direct15·


· ·recharge that we've put in each of those particular16·


· ·locations.17·


· · · · ··       Q.· ·So do those four names up there reflect all18·


· ·of the injection wells?19·


· · · · ··       A.· ·Oh, no.20·


· · · · ··       Q.· ·Or are those just the owners of the wells?21·


· · · · ··       A.· ·Those are the owners of the wells that we22·


· ·used and were able to supply water to those recharge23·


· ·wells for 2012, 2013.24·


· · · · · · · ·            Southwest has several wells that are25·
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· ·permitted for recharge.··It was dry, and we weren't·1·


· ·able to deliver any water.··These were the only ones we·2·


· ·were able to deliver water to.·3·


· · · · ··       Q.· ·How many direct -- how many recharge wells·4·


· ·are there in total that you manage for those two·5·


· ·districts?·6·


· · · · ··       A.· ·Plus or minus 20.·7·


· · · · ··       Q.· ·And on Exhibit 1021 that we're looking at·8·


· ·under the tab "Recharge," does that reflect the amount·9·


· ·of water being delivered for recharge in those years,10·


· ·2012 and 2013?11·


· · · · ··       A.· ·To those locations, yes.12·


· · · · ··       Q.· ·And then the exhibit also reflects a model13·


· ·cell.14·


· · · · · · · ·            That apparently is a particular cell within15·


· ·which that recharge occurs?16·


· · · · ··       A.· ·That's correct.17·


· · · · · · · ·            And I might add, if you'll notice there's a18·


· ·typo on Aardema, the first -- the model row.··It's 855,19·


· ·but it should be 85.20·


· · · · ··       Q.· ·And similar to the conversions and dry-ups21·


· ·that you described earlier in the CREP, is this22·


· ·information that is reported annually to the Department23·


· ·and the basis of the model run that drives the credit?24·


· · · · ··       A.· ·Yes.25·
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· · · · ··       Q.· ·Are there any other mitigation activities·1·


· ·done by these districts that we haven't discussed?·2·


· · · · ··       A.· ·Well, they participate in cloud seeding.·3·


· ·And Southwest Irrigation District is very proactive·4·


· ·in -- but as far as obtaining mitigation, other than·5·


· ·what their membership with IGWA, this is in addition.·6·


· · · · ··       Q.· ·This is in addition to what they do as·7·


· ·members to IGWA?·8·


· · · · ··       A.· ·That's correct.·9·


· · · · ··       Q.· ·And you haven't -- I haven't asked you any10·


· ·questions or had you testify about the IGWA activities11·


· ·that Southwest or Goose Creek would be a part of?12·


· · · · ··       A.· ·That's correct.13·


· · · · ··       MR. RANDY BUDGE:··No further questions.··Thank14·


· ·you.15·


· · · · ··       THE WITNESS:··You're welcome.16·


· ·17·


· · · · · · · · · · ··                   CROSS-EXAMINATION18·


· ·BY MR. HAEMMERLE:19·


· · · · ··       Q.· ·Mr. Higgs, briefly.··On the conversions20·


· ·where people go from using groundwater to surface21·


· ·water, do you verify in any way that their pumps remain22·


· ·off during the time that you believe they're in23·


· ·converted water?24·


· · · · ··       A.· ·Yes.25·
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· · · · ··       Q.· ·How many times do you go out per year to·1·


· ·verify that?·2·


· · · · ··       A.· ·Several.··We're out every day somewhere·3·


· ·checking it.·4·


· · · · ··       Q.· ·So you personally verify, in addition to·5·


· ·asking the particular pumper whether they've turned off·6·


· ·or on?·7·


· · · · ··       A.· ·Yes.·8·


· · · · ··       Q.· ·So as a watermaster it's entirely possible·9·


· ·for you to do that; correct?10·


· · · · ··       A.· ·Yes.··But that's done under the auspices of11·


· ·Southwest Irrigation District for mitigation.12·


· · · · ··       Q.· ·Okay.13·


· · · · ··       A.· ·Watermaster doesn't particularly care about14·


· ·that.15·


· · · · ··       Q.· ·Who would verify this information if there16·


· ·wasn't someone like you verifying it on behalf of a17·


· ·water district?18·


· · · · ··       A.· ·I couldn't tell you that.19·


· · · · ··       Q.· ·Do you believe it's unreasonable for20·


· ·watermasters to do this as well, to verify that pumps21·


· ·remain off for converted acres?22·


· · · · ··       A.· ·I don't know that answer.23·


· · · · ··       Q.· ·But you do it yourself for Southwest?24·


· · · · ··       A.· ·That's correct.25·
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· · · · ··       Q.· ·The voluntary curtailment, you say that·1·


· ·they remain -- "they," pumpers, remain in this program·2·


· ·for a period of five years?·3·


· · · · ··       A.· ·At the beginning they did.·4·


· · · · ··       Q.· ·Okay.·5·


· · · · ··       A.· ·And then we moved it back to three, because·6·


· ·some wanted to get out and exchange.··They like to keep·7·


· ·rotation in their crop.··And so we realized that five·8·


· ·was too long and said, okay, three will do.·9·


· · · · ··       Q.· ·For this voluntary curtailment are there10·


· ·actual agreements that people sign, or no?11·


· · · · ··       A.· ·Originally, yes.··But when we went off the12·


· ·five-year, then we just keep track of it.··We have a13·


· ·list.··Nobody signs it.··We verify it.··But that's the14·


· ·contract.15·


· · · · ··       Q.· ·Okay.··So it's an oral agreement not to use16·


· ·groundwater that you're able to verify at times;17·


· ·correct?18·


· · · · ··       A.· ·On those -- on those acres groundwater or19·


· ·surface water is not allowed.··Those acres are idle.20·


· · · · ··       Q.· ·And you make sure of that by checking21·


· ·pumping records?22·


· · · · ··       A.· ·I make sure of that by looking at the acre23·


· ·and checking pumping records.24·


· · · · ··       Q.· ·Okay.··You say that 75 percent of the pumps25·
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· ·that you have have meters?·1·


· · · · ··       A.· ·In Southwest, yes.·2·


· · · · ··       Q.· ·Okay.··What about your 140?·3·


· · · · ··       A.· ·As well.··It's all in 140.·4·


· · · · ··       Q.· ·So 75 percent of the pumps in 140 have·5·


· ·meters?·6·


· · · · ··       A.· ·Yes, that's correct.·7·


· · · · ··       Q.· ·What's the other 25?·8·


· · · · ··       A.· ·Electricity.··Or I should say time clock as·9·


· ·well.10·


· · · · ··       Q.· ·Okay.··Would you say that the other11·


· ·districts, say 120, don't have that many water meters?12·


· · · · ··       A.· ·I would say that's true.13·


· · · · ··       Q.· ·Okay.··So to verify people are shut off,14·


· ·how difficult -- how do you do that?15·


· · · · ··       A.· ·With electricity.16·


· · · · ··       Q.· ·Just by checking power records?17·


· · · · ··       A.· ·Yes.18·


· · · · ··       Q.· ·Okay.··So if the power records are on, you19·


· ·can assume they turned their pump on?20·


· · · · ··       A.· ·Oh, yeah.21·


· · · · ··       MR. HAEMMERLE:··All right.··No further22·


· ·questions.23·


· · · · ··       THE HEARING OFFICER:··Okay.24·


· · · · ··       MR. RANDY BUDGE:··No questions.25·
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· · · · ··       THE HEARING OFFICER:··Redirect, Mr. Budge?·1·


· · · · ··       MR. RANDY BUDGE:··Thank you, Mr. Higgs.·2·


· · · · ··       THE HEARING OFFICER:··Okay.··Thank you,·3·


· ·Mr. Higgs.·4·


· · · · ··       THE WITNESS:··You're welcome.·5·


· · · · ··       MR. HAEMMERLE:··No, no.·6·


· · · · ··       MR. RANDY BUDGE:··Excuse me.·7·


· · · · ··       MR. LEMMON:··Oh, my gosh.·8·


· · · · ··       THE HEARING OFFICER:··See, I about did it again.·9·


· ·So let's not go to Mr. Budge.10·


· · · · · · · ·            Cross-examination, Mr. Lemmon?11·


· · · · ··       MR. LEMMON:··Sorry.··I have one question.12·


· ·13·


· · · · · · · · · · ··                   CROSS-EXAMINATION14·


· ·BY MR. LEMMON:15·


· · · · ··       Q.· ·And that would be, what motivates the16·


· ·pumpers to participate in this mitigation program?17·


· · · · ··       A.· ·Southwest Irrigation District began in18·


· ·1984.··They have four critical groundwater areas.··And19·


· ·everything that Southwest does is not to satisfy20·


· ·legalities, but to bring back wet water to the ground.21·


· ·And so everybody out there knows that they need to22·


· ·participate.23·


· · · · ··       Q.· ·So you would say that it's for their own24·


· ·benefit?25·
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· · · · ··       A.· ·That's correct.·1·


· · · · ··       MR. LEMMON:··Okay.··Thank you.·2·


· · · · ··       THE WITNESS:··Uh-huh.·3·


· · · · ··       THE HEARING OFFICER:··And now let's try again.·4·


· · · · · · · ·            Mr. Budge, redirect?·5·


· · · · ··       MR. RANDY BUDGE:··No questions.·6·


· · · · ··       THE HEARING OFFICER:··Okay.··Thank you,·7·


· ·Mr. Higgs.·8·


· · · · ··       THE WITNESS:··You're welcome.·9·


· · · · ··       THE HEARING OFFICER:··Thanks to everyone for the10·


· ·reminder.11·


· · · · · · · ·            Next, Mr. Budge.12·


· · · · ··       MR. RANDY BUDGE:··We call Cindy Yenter.··And TJ13·


· ·Budge will examine her.14·


· · · · ··       THE HEARING OFFICER:··Pardon me?15·


· · · · ··       MR. RANDY BUDGE:··TJ will examine.··Cindy Yenter16·


· ·can be sworn.17·


· · · · ··       THE HEARING OFFICER:··Okay.··Ms. Yenter, raise18·


· ·your hand please.19·


· ·20·


· · · · · · · · · · · ··                     CINDY YENTER,21·


· ·having been called as a witness by IGWA and duly sworn22·


· ·to tell the truth relating to said cause, testified as23·


· ·follows:24·


· ·///25·
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· · · · ··       THE HEARING OFFICER:··Thank you.··Please be·1·


· ·seated.·2·


· · · · · · · ·            Mr. TJ Budge, you may examine.·3·


· ··4·


· · · · · · · · · · ·                  DIRECT EXAMINATION·5·


· ·BY MR. TJ BUDGE:·6·


· · · · ··       Q.· ·Ms. Yenter, thanks for sticking around all·7·


· ·day.··I would examine you from the table, but I've got·8·


· ·somebody in between us, so I'm going to stand here.·9·


· ·And I know that you were hoping to get out of here a10·


· ·little earlier, so I'm going to do my very best to keep11·


· ·this short and sweet.12·


· · · · ··       A.· ·It's all right.13·


· · · · ··       Q.· ·Okay.··Could you state your name and spell14·


· ·your last name for the record.15·


· · · · ··       A.· ·My name is Cindy Yenter, Y-e-n-t-e-r.16·


· · · · ··       Q.· ·You're a Department employee; correct?17·


· · · · ··       A.· ·Correct.18·


· · · · ··       Q.· ·What's your position?19·


· · · · ··       A.· ·My position is water rights supervisor.20·


· · · · ··       Q.· ·All right.··What does that involve?21·


· · · · ··       A.· ·Where I am presently at, I am involved -- I22·


· ·work for the water distribution section, so my23·


· ·responsibilities are to assist with -- with water24·


· ·distribution on a regional or statewide basis, assist25·
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· ·with compliance issues, and just other administration·1·


· ·topics.·2·


· · · · · · · ·            And I also serve as the watermaster of·3·


· ·Water District 130, which is an elected position.·4·


· · · · ··       Q.· ·Okay.··What are your responsibilities as·5·


· ·watermaster?·6·


· · · · ··       A.· ·As watermaster my responsibilities are the·7·


· ·administration of water rights in Water District 130,·8·


· ·which include both groundwater and surface water·9·


· ·rights.··My other -- those responsibilities can also10·


· ·include monitoring of implemented mitigation plans,11·


· ·curtailment of out-of-priority diversions, compliance12·


· ·of unauthorized diversions.13·


· · · · ··       Q.· ·How long have you been the watermaster?14·


· · · · ··       A.· ·Let's see.··This will be year 13.15·


· · · · ··       Q.· ·And can you briefly describe the boundaries16·


· ·of Water District 130.17·


· · · · ··       A.· ·Water District 130 covers Gooding, Lincoln,18·


· ·Jerome, Minidoka, part of Blaine County.··Did I miss19·


· ·any?··Basically, it's from the area west of Bliss to20·


· ·the Power County line, from the Snake River on the21·


· ·south, to the -- oh, I guess you'd call them the Big22·


· ·Wood foothills on the north.··It does include cities of23·


· ·Carey and Richfield.··Gooding and Shoshone, those are24·


· ·kind of on the northern limits.··But does not include25·
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· ·any surface water in the Big or Little Wood systems.·1·


· · · · ··       Q.· ·Okay.··Are you familiar with the Great Rift·2·


· ·trim line --·3·


· · · · ··       A.· ·Yes.·4·


· · · · ··       Q.· ·-- that was implemented in the curtailment·5·


· ·order?·6·


· · · · ··       A.· ·Yes.·7·


· · · · ··       Q.· ·How much of the area within that trim line·8·


· ·is covered by Water District 130?·9·


· · · · ··       A.· ·I'd say virtually all of it.10·


· · · · ··       Q.· ·Okay.··And it does include the Hagerman11·


· ·area?12·


· · · · ··       A.· ·Parts of the Hagerman area.··And let me13·


· ·requalify my last remark.··Part of the -- the part of14·


· ·the Great Rift trim line that is in Water District 140,15·


· ·of course, is not within my jurisdiction.··But -- and16·


· ·then over in the Hagerman area I believe rights below17·


· ·the rim proper are not in that trim line.··The18·


· ·groundwater rights below the rim are not in that trim19·


· ·line.20·


· · · · ··       Q.· ·Okay.··Are the Sandy Ponds within Water21·


· ·District 130?22·


· · · · ··       A.· ·Geographically that area would fall within23·


· ·the Water District 130 boundary.24·


· · · · ··       Q.· ·Okay.25·
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· · · · ··       A.· ·But administration of that area would·1·


· ·depend.·2·


· · · · ··       Q.· ·Okay.··That's near the interface between·3·


· ·130 and is it 36A?·4·


· · · · ··       A.· ·Well, it's actually in the physical·5·


· ·boundaries of both.·6·


· · · · ··       Q.· ·Okay.·7·


· · · · ··       A.· ·So like I said, depending on what was going·8·


· ·on in that pond would depend on whether or not·9·


· ·administration would be jurisdictional to one district10·


· ·or the other.11·


· · · · ··       Q.· ·Okay.··Sounds good.··Can you look in front12·


· ·of you in the exhibit binder for Exhibit 1000.··It's13·


· ·the IGWA mitigation plan that we've been discussing14·


· ·today.15·


· · · · ··       A.· ·The first one.··Okay.··All right.16·


· · · · ··       Q.· ·Have you read that?17·


· · · · ··       A.· ·Yes.18·


· · · · ··       Q.· ·Okay.··If you'd turn to the -- the first or19·


· ·second page that talks about the mitigation credit for20·


· ·conversions, dry-ups, and recharge.··That is on page 2.21·


· · · · ··       A.· ·Okay.22·


· · · · ··       Q.· ·I understand from prior testimony that you23·


· ·play a role in the accounting or calculation of these24·


· ·mitigation activities: conversions, CREP, or dry-ups25·
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· ·and groundwater recharge; is that correct?·1·


· · · · ··       A.· ·I play a role in some data analysis,·2·


· ·specifically the conversion data.··As watermaster, I am·3·


· ·generally responsible for, you know, a general·4·


· ·accounting of what's going on in the Water District.··I·5·


· ·do not have any direct jurisdiction over recharge, nor·6·


· ·do I really do a lot of monitoring of it.·7·


· · · · ··       Q.· ·Okay.··Can you explain what your role is·8·


· ·with respect to conversions, what you do.·9·


· · · · ··       A.· ·Well, as part of the mitigation plan,10·


· ·conversion projects -- a conversion project will11·


· ·involve a water user who, in most cases, voluntarily12·


· ·accepts an alternate supply of irrigation water so that13·


· ·groundwater use can be dramatically reduced or in some14·


· ·cases not used -- you know, groundwater is not used at15·


· ·all.16·


· · · · · · · ·            As part of the mitigation plan, in order to17·


· ·really -- in order to really decide what kind of credit18·


· ·or what kind of value that activity has, you have to19·


· ·monitor the surface water coming into the project, you20·


· ·have to monitor any groundwater that did need to be21·


· ·pumped over the course of the season, and you also need22·


· ·to know how many acres this was happening on from year23·


· ·to year.24·


· · · · · · · ·            And so those kind of activities are part --25·
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· ·you know, some of that's part of my normal course of·1·


· ·duty, i.e., the groundwater monitoring, you know, the·2·


· ·diversion monitoring for groundwater.··With the·3·


· ·conversions it's an added duty to monitor the surface·4·


· ·water.·5·


· · · · ··       Q.· ·And this is monitoring that you've been·6·


· ·involved with for a number of years, I understand?·7·


· · · · ··       A.· ·Yeah.··I believe the first year we·8·


· ·looked -- this was 2007.·9·


· · · · ··       Q.· ·Okay.··And so you've been keeping track of10·


· ·conversions in Water District 130 since that time?11·


· · · · ··       A.· ·Yes.12·


· · · · ··       Q.· ·Earlier, I think you were here when Lynn13·


· ·Carlquist testified that he provides some conversion14·


· ·data to the Water District.15·


· · · · · · · ·            What data do you receive from North Snake16·


· ·Groundwater District?17·


· · · · ··       A.· ·From North Snake Groundwater District18·


· ·really all I receive each year is the list of the19·


· ·projects that are participating.20·


· · · · ··       Q.· ·Okay.··And then what additional data do you21·


· ·gather?22·


· · · · ··       A.· ·From the canal companies, North Side Canal23·


· ·Company and -- well, the Big Wood Canal Company and or24·


· ·AFRD 2, from that office, I receive at the end of each25·
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· ·year -- and there have been occasions I've asked for a·1·


· ·reporting in the middle of the season.··But on at·2·


· ·least -- at least at the end of the year I ask for an·3·


· ·accounting of replacement water which has been·4·


· ·delivered to all the participating conversion projects·5·


· ·over the course of that irrigation season.·6·


· · · · ··       Q.· ·So these canal companies, they keep track·7·


· ·of the delivery of conversion water?·8·


· · · · ··       A.· ·Yes.·9·


· · · · ··       Q.· ·Is conversion water and replacement water10·


· ·the same thing?11·


· · · · ··       A.· ·Yes.··And actually, some of the canal water12·


· ·just call it -- they actually record it as groundwater,13·


· ·even though it's not.··But it's literally groundwater14·


· ·replacement water that's been shortened, I think, in15·


· ·their vernacular to just groundwater.··And they call it16·


· ·groundwater delivery.17·


· · · · · · · ·            But it's actually Upper Snake rental water,18·


· ·which has been acquired by IGWA and delivered down19·


· ·through the canal systems specifically to serve these20·


· ·conversion projects.21·


· · · · ··       Q.· ·Okay.··And then the canal companies -- so22·


· ·North Side Canal, AFRD 2 -- they provide you data of23·


· ·where -- which headgates they delivered that24·


· ·replacement or conversion water to?25·
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· · · · ··       A.· ·Yes.·1·


· · · · ··       Q.· ·And what --·2·


· · · · ··       A.· ·Yes.··And they're only reporting to me just·3·


· ·the conversion or replacement water that they're·4·


· ·delivering.·5·


· · · · ··       Q.· ·Okay.··And when you get that data from the·6·


· ·canal companies, what do you do with it at that point?·7·


· · · · ··       A.· ·I match it to the known active projects for·8·


· ·that year.··And then I -- I also then look at the·9·


· ·number of acres that were irrigated within that10·


· ·project.··I look at any groundwater diversions that11·


· ·occurred from associated wells with that project.··And12·


· ·then I come up with a determination of a potential13·


· ·credit, if you were, of groundwater savings, which can14·


· ·then be ran through the model.15·


· · · · ··       Q.· ·Okay.··So when you said you match up the16·


· ·canal company data with the project, you're referring17·


· ·to the farmers that have converted land from ground to18·


· ·surface water?19·


· · · · ··       A.· ·Yes.20·


· · · · ··       Q.· ·Justin, will you please pull up -- why21·


· ·don't you first pull up Exhibit 1045.22·


· · · · · · · ·            In fact, it might be easier for you to look23·


· ·in that book, Ms. Yenter.24·


· · · · ··       A.· ·I got it.25·
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· · · · ··       Q.· ·Can you find 1045?·1·


· · · · ··       A.· ·Yeah.·2·


· · · · ··       Q.· ·You can actually -- why don't you take a·3·


· ·moment and flip from 1045 through 1048.··There are a·4·


· ·number of Department memos that relate to the·5·


· ·accounting of conversions.··And let me know if you're·6·


· ·familiar with those memos.·7·


· · · · ··       A.· ·You say through 1048?·8·


· · · · ··       Q.· ·That's correct.·9·


· · · · ··       A.· ·Well, 1045 and 1046 I prepared.··1047 and10·


· ·1048 I'm sure I looked at at one time or the other,11·


· ·because they certainly reference material that I12·


· ·prepared.··But I haven't read them in a couple years.13·


· · · · ··       Q.· ·Okay.··The reason I want to bring these up,14·


· ·it looks like these were created in the spring or15·


· ·summer of 2011.··And reading through them, it explains16·


· ·the procedures the Department goes through to account17·


· ·for conversions.18·


· · · · ··       A.· ·Correct.19·


· · · · ··       Q.· ·I know you haven't read them recently --20·


· · · · ··       A.· ·Recently.21·


· · · · ··       Q.· ·-- but is it your understanding that the22·


· ·procedures you're following today are the same23·


· ·procedures as are explained in these memos?24·


· · · · ··       A.· ·Yes.··I've been following the same25·
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· ·procedure in fact since 2008.·1·


· · · · ··       MR. TJ BUDGE:··Okay.··I would offer·2·


· ·Exhibits 1045 through 1048.·3·


· · · · ··       MR. MAY:··I think they've already been·4·


· ·stipulated to.·5·


· · · · ··       MR. RANDY BUDGE:··Yeah.·6·


· · · · ··       MR. TJ BUDGE:··Okay.·7·


· · · · ··       THE HEARING OFFICER:··So those have already been·8·


· ·received into evidence?·9·


· · · · · · · ·            Thank you.10·


· · · · ··       MR. TJ BUDGE:··Justin, can you pull up11·


· ·Exhibit 1022.12·


· · · · ··       Q.· ·Ms. Yenter, you can look in the binder for13·


· ·Exhibit 1022.··It's just going to be a screenshot of a14·


· ·spreadsheet.··And so I've asked Mr. May to actually15·


· ·pull up the spreadsheet on the screen here.··This was a16·


· ·spreadsheet that was posted to the Department's file17·


· ·sharing site.··And it's labeled "Conversion Summary18·


· ·2011."19·


· · · · · · · ·            Do you recognize that spreadsheet?20·


· · · · ··       A.· ·Yes.··Well, I think I do, because that's21·


· ·certainly not the meat of it right there.··But yeah.22·


· · · · ··       Q.· ·There's half on the bottom there.23·


· · · · ··       A.· ·I think I know which one it is.24·


· · · · ··       Q.· ·There we go.25·
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· · · · ··       A.· ·There we go.·1·


· · · · ··       Q.· ·You can see there's tabs on the bottom,·2·


· ·there's a "Soft Conversions" tab, "OTR," "Hard·3·


· ·Conversions," "Voluntary Idle."·4·


· · · · ··       A.· ·Yes.·5·


· · · · ··       Q.· ·"Contract did not receive any water" and·6·


· ·another "Contract not developed."·7·


· · · · · · · ·            Can you explain what this spreadsheet·8·


· ·contains.·9·


· · · · ··       A.· ·This spreadsheet is basically my summary of10·


· ·all the data that I collected, data I collected from11·


· ·IGWA and North Snake Groundwater District, data that12·


· ·was submitted to me by the canal companies, data that I13·


· ·collected within the Water District of groundwater14·


· ·diversions, water right research and analysis that I15·


· ·did myself, with respect to these conversion projects.16·


· · · · ··       Q.· ·So does this have the matching up that you17·


· ·referred to of replacement water deliveries --18·


· · · · ··       A.· ·Yes.19·


· · · · ··       Q.· ·-- with the projects?20·


· · · · ··       A.· ·Yes.21·


· · · · ··       Q.· ·And this is something you do annually?22·


· · · · ··       A.· ·Yes.23·


· · · · ··       Q.· ·So this would have been -- this would24·


· ·record all of the conversion data from 2011?25·


Page 241


· · · · ··       A.· ·Yes.·1·


· · · · ··       Q.· ·Does that -- does this spreadsheet include·2·


· ·Southwest, or is that a separate spreadsheet?·3·


· · · · ··       A.· ·No.··This is Water District 130 only.·4·


· · · · ··       Q.· ·Okay.··Does it include any recharge data?·5·


· · · · ··       A.· ·No.·6·


· · · · ··       Q.· ·I see there's "Voluntary Idle" tab.·7·


· · · · · · · ·            What does that contain?·8·


· · · · ··       A.· ·Starting in -- and I don't remember what·9·


· ·year it was.··It wasn't -- it wasn't back as far as10·


· ·2007.··But there were a couple of -- there were at11·


· ·least two or three projects that I knew about within12·


· ·North -- I think they're both in North Snake13·


· ·Groundwater District, where the water right owners were14·


· ·not renting replacement water from IGWA, but had more15·


· ·or less voluntarily created a surface water conversion16·


· ·project using their own North Side shares or extra17·


· ·shares they had acquired over time, and they weren't18·


· ·pumping those wells.19·


· · · · · · · ·            But for a number of years they were not20·


· ·included in any mitigation plans because nobody ever21·


· ·told me about them, I mean in any official capacity.··I22·


· ·knew about them, but it wasn't up to me as watermaster23·


· ·to put them on the plan.··It was the groundwater24·


· ·district's responsibility to put them on the plan.25·
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· · · · · · · ·            So finally about three years ago they were·1·


· ·included in these list of participating conversions.·2·


· ·And so at that time I put these projects on the plan.·3·


· ·I evaluate them a little differently than the soft·4·


· ·conversions, but they are there nonetheless.·5·


· · · · ··       Q.· ·Okay.··And you explained a moment earlier·6·


· ·that when you gather this data annually you come up·7·


· ·with a credit?·8·


· · · · ··       A.· ·I come up with a -- basically a groundwater·9·


· ·savings is what I come up with.10·


· · · · ··       Q.· ·Okay.11·


· · · · ··       A.· ·And I think it's probably inappropriate or12·


· ·inaccurate to actually say that I come up with a13·


· ·credit.··What I come up with is a volumetric potential14·


· ·groundwater savings.··And then that number is then put15·


· ·into the model for any potential -- and run through the16·


· ·model for any potential credit that IGWA might receive.17·


· · · · ··       Q.· ·Are you involved with the modeling at all,18·


· ·or do you hand that off to --19·


· · · · ··       A.· ·That -- that goes -- no, that goes to20·


· ·Jennifer Sukow and Allan Wylie.··I don't do any21·


· ·modeling.22·


· · · · ··       Q.· ·Okay.··So you give Sukow and Wylie all of23·


· ·the conversion data annually?24·


· · · · ··       A.· ·Correct.25·


Page 243


· · · · ··       Q.· ·You don't have recharge data?·1·


· · · · ··       A.· ·I do not.·2·


· · · · ··       Q.· ·Do you know if someone else in the·3·


· ·Department keeps track of recharge?·4·


· · · · ··       A.· ·Someone does, but I'm not sure where they·5·


· ·get it.·6·


· · · · ··       Q.· ·Who that is.··Okay.··And then you also·7·


· ·don't keep track of CREP data, I understand?·8·


· · · · ··       A.· ·No, I do not.·9·


· · · · ··       MR. TJ BUDGE:··Okay.··Is this into evidence?10·


· ·Did we stipulate that this is a record?··1022.11·


· · · · ··       MR. BAXTER:··I don't have it as part of the12·


· ·stipulation, TJ.13·


· · · · ··       THE HEARING OFFICER:··No.14·


· · · · ··       MR. TJ BUDGE:··Okay.··I'd offer Exhibit 1022.15·


· · · · ··       MR. MAY:··No objection.16·


· · · · ··       THE HEARING OFFICER:··Mr. --17·


· · · · ··       MR. MAY:··No objection.18·


· · · · ··       THE HEARING OFFICER:··Oh, Justin, sorry.··Okay.19·


· ·Thank you.20·


· · · · · · · ·            The document marked as Exhibit 1022 is21·


· ·received into evidence.22·


· · · · · · · ·            (Exhibit 1022 received.)23·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Ms. Yenter, if you'll24·


· ·turn the page to 1023.··It's a similar looking25·
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· ·spreadsheet, identical, although it's labeled on the·1·


· ·top "Conversion Summary 2012 and 2013."·2·


· · · · · · · ·            Am I correct in understanding that this is·3·


· ·the same data but for the next two years?·4·


· · · · ··       A.· ·Correct.·5·


· · · · ··       MR. TJ BUDGE:··I would offer Exhibit 1023 into·6·


· ·evidence.·7·


· · · · ··       THE HEARING OFFICER:··Justin?·8·


· · · · ··       MR. MAY:··No objection.·9·


· · · · ··       THE HEARING OFFICER:··Okay.··The document marked10·


· ·as Exhibit 1023 is received into evidence.11·


· · · · · · · ·            (Exhibit 1023 received.)12·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··If you could turn to13·


· ·1082.··This was also a spreadsheet that was posted to14·


· ·the Department's file sharing site in conjunction with15·


· ·this case.··It's labeled "SWID, et cetera, 2011."16·


· · · · · · · ·            Do you recognize this spreadsheet?17·


· · · · ··       A.· ·No.··Not mine.18·


· · · · ··       Q.· ·Okay.··There was testimony by Mr. Higgs19·


· ·that he reports the conversion and recharge and CREP20·


· ·activities within Southwest Irrigation District to the21·


· ·Department.22·


· · · · · · · ·            Does that go to someone other than23·


· ·yourself, then?24·


· · · · ··       A.· ·Yes, it does.25·
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· · · · ··       Q.· ·Do you know who that goes to?·1·


· · · · ··       A.· ·Tim Luke usually receives that data.·2·


· · · · ··       Q.· ·Does he do the same thing, to your·3·


· ·knowledge, for Southwest Irrigation District that you·4·


· ·do for Water District 130, as far as verifying·5·


· ·conversions and such?·6·


· · · · ··       A.· ·He goes through a verification process.·7·


· ·I'm not sure exactly what methodology he uses.·8·


· · · · ··       MR. TJ BUDGE:··Okay.··I would offer 1082 and·9·


· ·1083.··1083 is the same spreadsheet for 2012 and '13.10·


· · · · ··       THE HEARING OFFICER:··Mr. May?11·


· · · · ··       MR. MAY:··We don't have any objection.12·


· · · · ··       THE HEARING OFFICER:··Okay.··The documents13·


· ·marked as Exhibits 1082 and 1083 are received into14·


· ·evidence.15·


· · · · · · · ·            (Exhibits 1082 and 1083 received.)16·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Ms. Yenter, are you17·


· ·aware of any conversions that aren't included in the18·


· ·spreadsheets that you create?19·


· · · · ··       A.· ·From what years?20·


· · · · ··       Q.· ·Within Water District 130.21·


· · · · ··       A.· ·Well, from what years?22·


· · · · ··       Q.· ·In 2012 and '13.23·


· · · · ··       A.· ·There were -- well, there was one that24·


· ·didn't -- one or two that did not participate in 2013.25·
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· ·But I think they're still in the spreadsheet.·1·


· · · · · · · ·            What do you mean by "aware of"?·2·


· · · · ··       Q.· ·I'm just wondering if there's -- if you're·3·


· ·aware of something that we haven't reported or --·4·


· · · · ··       A.· ·Not at this time.·5·


· · · · ··       Q.· ·Okay.·6·


· · · · ··       A.· ·But like I said, it's not really my job to·7·


· ·be aware of them.·8·


· · · · ··       Q.· ·Okay.··That's all the questions I've got on·9·


· ·your conversion calculations.··I do have a couple10·


· ·questions about the Department's water measurement11·


· ·records in the Martin-Curren Tunnel.12·


· · · · · · · ·            And, Justin, if I could get you to pull up13·


· ·Exhibit 1029.14·


· · · · · · · ·            Ms. Yenter, during the deposition of Frank15·


· ·Erwin, he brought a number of spreadsheets with16·


· ·water-flow data in the Curren Tunnel.··This particular17·


· ·spreadsheet is a summary with four annual -- four18·


· ·measurements annually of the -- what he reported as the19·


· ·measurements from the Department's data logger inside20·


· ·the tunnel.21·


· · · · · · · ·            Are you familiar with the Department's22·


· ·measuring device used inside the Curren Tunnel?23·


· · · · ··       A.· ·In general terms am I familiar with what's24·


· ·there?··Yes.··I have not actively worked the Curren25·
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· ·Tunnel site for probably five years or more.·1·


· · · · ··       Q.· ·Okay.··Who's in charge of that measuring·2·


· ·device?·3·


· · · · ··       A.· ·Michelle Richmand out of the southern·4·


· ·regional office has been maintaining the -- has been·5·


· ·maintaining the transducer, downloading the data·6·


· ·logger, and processing the data.·7·


· · · · ··       Q.· ·Okay.··Justin, could you scroll down to the·8·


· ·next page.·9·


· · · · · · · ·            You can flip over to the next page, which10·


· ·is a hydrograph of Curren Tunnel measurements.··This11·


· ·was also provided by Mr. Erwin, I recall.··And it has12·


· ·an annotation about some anomalies in the data, some13·


· ·equipment issues and such.14·


· · · · · · · ·            Are you familiar with these issues with the15·


· ·Curren Tunnel measurements the Department has kept that16·


· ·are described on this hydrograph?17·


· · · · ··       A.· ·Not personally.18·


· · · · ··       Q.· ·So in the second sentence it says, "The19·


· ·2008 data and 2011 and post 2016 have been graded as20·


· ·poor due to equipment problems."21·


· · · · · · · ·            You're not familiar with the equipment22·


· ·problems being described there?23·


· · · · ··       A.· ·No, I'm not.24·


· · · · ··       Q.· ·The next sentence refers to data in 201125·
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· ·and after October of '13 generated by replicating Box·1·


· ·Canyon Spring data.·2·


· · · · · · · ·            Are you familiar with what that sentence is·3·


· ·referring to?·4·


· · · · ··       A.· ·No, I'm not.·5·


· · · · ··       Q.· ·Do you measure flows at Box Canyon Spring?·6·


· · · · ··       A.· ·No, I do not.·7·


· · · · ··       Q.· ·Okay.··And then as well that last sentence,·8·


· ·the 2008 peak being adjusted, that's not something·9·


· ·you're familiar with either?10·


· · · · ··       A.· ·No.11·


· · · · ··       Q.· ·Okay.··While you've got that hydrograph12·


· ·there, the second sentence does refer to the --13·


· · · · · · · ·            You can zoom in on the annotations, Justin.14·


· · · · ··       MR. RANDY BUDGE:··The text.15·


· · · · ··       MR. MAY:··This?16·


· · · · ··       MR. RANDY BUDGE:··Yeah.17·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··All right.··The second18·


· ·sentence explains that the 2008 and '11 data and post19·


· ·October '13 data have been graded as poor due to20·


· ·equipment problems.21·


· · · · · · · ·            As watermaster is there a scale or range by22·


· ·which you grade measuring devices or measurements?23·


· · · · ··       A.· ·Well, bear in mind I'm not watermaster for24·


· ·this diversion.25·
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· · · · ··       Q.· ·Right.··Generally speaking?·1·


· · · · ··       A.· ·Generally speaking, for each type of·2·


· ·measurement there will be a general, you know, scale of·3·


· ·suitability.··But it's different for all measurement·4·


· ·types.·5·


· · · · ··       Q.· ·Okay.··And does the Department have any·6·


· ·type of form or document that classifies the accuracy·7·


· ·of different types of measuring devices?·8·


· · · · ··       A.· ·Well, I guess I don't understand what·9·


· ·you're asking.10·


· · · · ··       Q.· ·Well, I'm curious if this "grading is poor"11·


· ·is -- if that has any particular significance, if there12·


· ·is a grading scale for measurements that I can look at13·


· ·to understand what a poorly graded measurement means.14·


· · · · ··       A.· ·For this particular diversion, probably the15·


· ·scale that -- the -- the scale that would make the most16·


· ·sense would be the U.S. Geological Survey grading17·


· ·scale, because that one deals specifically with surface18·


· ·water open-channel measurements.19·


· · · · ··       Q.· ·Okay.··I'm not familiar with that scale.20·


· · · · · · · ·            Could you just generally describe what that21·


· ·is.22·


· · · · ··       A.· ·Well, I'm not even that familiar with it,23·


· ·because I don't use it.··I don't use it on a regular24·


· ·basis.25·
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· · · · ··       Q.· ·Okay.·1·


· · · · ··       A.· ·I just know that it exists and that with·2·


· ·each rating -- poor, fair, good -- there is an·3·


· ·amplitude, a percentage of, you know, accuracy within·4·


· ·which they feel that that measurement falls.··I do not·5·


· ·know what, you know, percentages are associated with·6·


· ·poor, and I'm not going to guess.·7·


· · · · ··       Q.· ·Okay.··Fair enough.··Do you know if the·8·


· ·Department's doing anything to remedy the equipment·9·


· ·problems that are creating the poor measurements in the10·


· ·Curren Tunnel?11·


· · · · ··       A.· ·As I said, I don't.··I have not been12·


· ·assigned to this site for a number of years.13·


· · · · ··       MR. TJ BUDGE:··Okay.··I have no further14·


· ·questions.15·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. May?16·


· · · · ··       MR. MAY:··Thank you, Director.17·


· ·18·


· · · · · · · · · · ··                   CROSS-EXAMINATION19·


· ·BY MR. MAY:20·


· · · · ··       Q.· ·Ms. Yenter, Justin May on behalf of Rangen.21·


· · · · ··       A.· ·Good afternoon.22·


· · · · ··       Q.· ·Good afternoon.··I just want to make sure23·


· ·that I understand kind of the process and where you fit24·


· ·in.25·
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· · · · · · · ·            So you take data with regard to deliveries·1·


· ·of water, the replacement water, from groundwater·2·


· ·districts?·3·


· · · · ··       A.· ·Yes.·4·


· · · · ··       Q.· ·And you convert that into or you do some·5·


· ·investigations, and then you compile a report.··And·6·


· ·we've looked at a couple of them.··The reports that you·7·


· ·compile, we looked at Exhibits 1022 and 1023.·8·


· · · · ··       A.· ·Uh-huh.·9·


· · · · ··       Q.· ·You can look back at those if you'd like10·


· ·to.11·


· · · · ··       A.· ·Right.12·


· · · · ··       Q.· ·And I understand that 1022 and 102313·


· ·represent the same report just for different years;14·


· ·correct?15·


· · · · ··       A.· ·Correct.16·


· · · · ··       Q.· ·Other than that report that you compiled,17·


· ·do you create another report?··Is that the only report18·


· ·that you create from that data from the groundwater19·


· ·districts?20·


· · · · ··       A.· ·I guess I don't know what you mean.··I mean21·


· ·in past years I have created these memos that go along22·


· ·with the reports.··I did not create one to go along23·


· ·with the 2012/2013 report.24·


· · · · ··       Q.· ·And maybe "report" is a bad word.··What I'm25·
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· ·trying to figure out is in terms of your role in this·1·


· ·process, I would understand that you provide some data·2·


· ·to Ms. Sukow and potentially Mr. Wylie to perform the·3·


· ·calculations that they need to perform.·4·


· · · · ··       A.· ·Typically, it's all contained in that·5·


· ·spreadsheet.··What I'll do is, you know, I've got data·6·


· ·split up by category essentially on those various tabs.·7·


· ·And then that very last page, which is actually the·8·


· ·screenshot that you've got in here as your Exhibit 1022·9·


· ·and 1023 also, I think, really just represents the10·


· ·amount of groundwater savings that I've associated with11·


· ·each well that's a part of those conversion projects.12·


· · · · · · · ·            And so that's a real simple way for13·


· ·Ms. Sukow and Mr. Wylie to put that data into the14·


· ·model.··So I've just basically taken data directly out15·


· ·of the analysis sheets, pulled them together into one16·


· ·final tabular page where they can just take data and17·


· ·put it right into the model.18·


· · · · ··       Q.· ·And that number that you're boiling down19·


· ·to, that's an acre-foot number, essentially?20·


· · · · ··       A.· ·Those are all in acre-feet, yes.21·


· · · · ··       Q.· ·And that's an acre-foot number that22·


· ·represents in some fashion a savings of groundwater23·


· ·pumping; correct?24·


· · · · ··       A.· ·Correct.25·
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· · · · ··       Q.· ·And it doesn't mean that they're not·1·


· ·pumping groundwater at all?·2·


· · · · ··       A.· ·No, it doesn't.·3·


· · · · ··       Q.· ·It simply means that they are pumping·4·


· ·somehow less groundwater than they would have been·5·


· ·pumping?·6·


· · · · ··       A.· ·Yes.·7·


· · · · ··       Q.· ·And the reason why they're pumping less is·8·


· ·because they've been provided -- at least on·9·


· ·conversions it's because they've been provided surface10·


· ·water; is that correct?11·


· · · · ··       A.· ·Correct.12·


· · · · ··       Q.· ·That number that you come down to, that's13·


· ·just for a particular year; correct?14·


· · · · ··       A.· ·Yes.15·


· · · · ··       Q.· ·Okay.··What data verification do you do16·


· ·with regard to the information coming from the17·


· ·groundwater districts?18·


· · · · ··       A.· ·Well, now, you said "coming from the19·


· ·groundwater districts."··I get very little data from20·


· ·the groundwater districts.··I get data from the Water21·


· ·District, and I get data from the canal companies.22·


· · · · ··       Q.· ·Okay.··And the data that you get from them23·


· ·is data with regard to the replacement water that's24·


· ·provided?25·
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· · · · ··       A.· ·Exactly, yes.·1·


· · · · ··       Q.· ·Do you do any site visits?·2·


· · · · ··       A.· ·Yes, I have done -- I have done site visits·3·


· ·on all these conversion projects.··I don't go out there·4·


· ·every year.··We get aerial photography nearly every·5·


· ·year.··I use a combination of aerial photography, site·6·


· ·visits, pumping records, and then the data that the·7·


· ·canal company gives to me to verify what's going on on·8·


· ·that particular project.·9·


· · · · ··       Q.· ·What is it that you're looking for when you10·


· ·go out there?··I mean what is it that you would be11·


· ·trying to verify with a site visit?··What are you12·


· ·looking for?13·


· · · · ··       A.· ·You know, my approach is really -- because14·


· ·these are soft conversions and because the well can be15·


· ·used, mostly I just look to see if we can still -- if16·


· ·the method we're using to measure the groundwater is17·


· ·still valid.··You know, that to me is the most18·


· ·important.19·


· · · · · · · ·            Because when these systems are changed over20·


· ·to conversion systems, sometimes it does change the21·


· ·configuration of the groundwater pumping plant, which22·


· ·necessitates a different kind of measurement method.23·


· ·And sometimes they have a tendency to make these24·


· ·changes without telling anybody.··So generally when I25·
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· ·go out there it's to -- it's to revalidate what I know·1·


· ·about the configuration of that system and make sure·2·


· ·that the groundwater measurement that I'm getting is·3·


· ·valid.·4·


· · · · · · · ·            What I get from the canal companies, I·5·


· ·really -- quite honestly, I take it at face value.·6·


· ·They're in business to measure the surface water.··And·7·


· ·I've had enough discussions with their ditchriders that·8·


· ·they know what I want.··And so I pretty much have to·9·


· ·take what they give me at face value.10·


· · · · ··       Q.· ·And when you say you're looking for whether11·


· ·your groundwater measurement is still appropriate,12·


· ·you're saying that the change that they make could13·


· ·affect the validity of whatever measurement device was14·


· ·in place?··Is that what you're referring to?15·


· · · · ··       A.· ·Yeah.··For instance, if they were using a16·


· ·power consumption coefficient method, and then now17·


· ·they've got surface water relift boosters on their18·


· ·electrical meter, then that makes that method invalid19·


· ·and they have to have a flow meter or an hour meter or20·


· ·some other kind of a totalizing device to make that be21·


· ·an adequate measurement.22·


· · · · · · · ·            So that's really more my focus is just make23·


· ·sure that we're adequately accounting for any24·


· ·groundwater that's being used, or accounting that25·
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· ·groundwater is not being used.·1·


· · · · ··       Q.· ·And it is my understanding that you are·2·


· ·concerned really with groundwater that has been used in·3·


· ·the past; in other words, you're trying to get a net·4·


· ·savings number for what was, for instance, delivered·5·


· ·last year.·6·


· · · · ··       A.· ·Oh, yeah, yeah.··We always work -- you·7·


· ·know, we always work in the prior year --·8·


· · · · ··       Q.· ·And you don't make --·9·


· · · · ··       A.· ·-- for the most part.10·


· · · · ··       Q.· ·-- any attempt to make a calculation for11·


· ·the future?12·


· · · · ··       A.· ·Well, what are you referring to as "the13·


· ·future"?··I mean --14·


· · · · ··       Q.· ·Well, next year.15·


· · · · ··       A.· ·No.··That would be pointless.16·


· · · · ··       Q.· ·Okay.··And why would that be pointless?17·


· · · · ··       A.· ·Because I don't know what next year is18·


· ·going to bring, you know.··I don't know how much19·


· ·surface water is going to be available.··We don't know20·


· ·what the weather is going to be like.··We pretty much21·


· ·deal with this on a year-to-year basis.22·


· · · · ··       Q.· ·Okay.23·


· · · · ··       A.· ·And based on whatever mitigation plan24·


· ·happens to be in place.25·
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· · · · ··       Q.· ·Right.··And with regard to the mitigation·1·


· ·plan, you don't make any attempt to verify whether·2·


· ·these conversions are going to continue to happen for·3·


· ·the next year?·4·


· · · · ··       A.· ·For the next year?·5·


· · · · ··       Q.· ·Yeah.·6·


· · · · ··       A.· ·No, not for the next year.··You know, I --·7·


· ·not -- no.··I don't -- I don't -- no, I don't.·8·


· · · · ··       Q.· ·Okay.··And you would make no -- do you have·9·


· ·any kind of enforcement, do you make any kind of10·


· ·attempt to say "You are supposed to be using less11·


· ·groundwater," or are you just looking at factually what12·


· ·happened in the past?13·


· · · · ··       A.· ·I look at -- I look at factual information14·


· ·only.··There have been a year -- there has been a15·


· ·couple years that I've been concerned that -- I mean16·


· ·basically it's not illegal for them to be pumping their17·


· ·wells.··I can't go out there and tell them to shut down18·


· ·because of a private agreement they've made with North19·


· ·Snake groundwater District.··That's just not within my20·


· ·jurisdiction.21·


· · · · · · · ·            So -- but there have been a couple of22·


· ·years -- and 2009 was one of them -- that I was23·


· ·concerned that maybe surface water that was -- that was24·


· ·anticipated to be used hadn't been used.··And so25·
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· ·sometimes in those years I call for reports from the·1·


· ·canal companies in the middle of the year just to see·2·


· ·which projects are in fact taking surface water.·3·


· · · · · · · ·            So sometimes I will do a midyear accounting·4·


· ·to see who's still participating.··And sometimes that·5·


· ·makes a difference in -- you know, because if there's a·6·


· ·certain level of mitigation that is anticipated to be·7·


· ·ongoing and that mitigation is not ongoing, then we may·8·


· ·have a problem.··But in most years if it's evident that·9·


· ·everyone is still participating, most of my accounting10·


· ·is done postseason.11·


· · · · ··       Q.· ·Do you make any distinctions in the reports12·


· ·that you submit to Jennifer Sukow for whether or not13·


· ·the particular conversions are done by members of IGWA?14·


· · · · ··       A.· ·I guess I don't understand.15·


· · · · ··       Q.· ·Do you know whether the owners of the wells16·


· ·that you are making calculations of groundwater savings17·


· ·are members of IGWA?18·


· · · · ··       A.· ·Well, they're all members of the19·


· ·groundwater districts.··So they would be members of20·


· ·IGWA.21·


· · · · ··       Q.· ·Okay.··So all of the reports that you would22·


· ·provide to Jennifer Sukow, you know that they would be23·


· ·members of groundwater districts?24·


· · · · ··       A.· ·Yes.25·
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· · · · ··       Q.· ·Okay.··And therefore you would -- you know·1·


· ·that they would be members of IGWA?·2·


· · · · ··       A.· ·Yes.·3·


· · · · ··       Q.· ·And that's true for all of the data that·4·


· ·you provided on those Exhibits 1022 and 1023?·5·


· · · · ··       A.· ·Yes.··Yes.·6·


· · · · ··       Q.· ·You mentioned when we were looking at the·7·


· ·tab on involuntary dry-ups, or the "Involuntary" tab,·8·


· ·that you evaluate those differently.·9·


· · · · · · · ·            Could you describe how you evaluate that10·


· ·differently.11·


· · · · ··       A.· ·The voluntary dry -- okay.12·


· · · · ··       Q.· ·Or excuse me.··The voluntary.13·


· · · · ··       A.· ·Voluntary?14·


· · · · ··       Q.· ·Yeah.15·


· · · · ··       A.· ·Those we treat differently because although16·


· ·there is groundwater savings there, part of that17·


· ·conversion credit is -- you know, also has to do with18·


· ·the fact that there is extra water in the canal.··And19·


· ·when there's extra water in the canal, then, you know,20·


· ·there is extra -- at least in concept, there's more21·


· ·seepage into the aquifer.··Now, past that, I'm not22·


· ·going to go any further than that, because that's23·


· ·really more of a hydrology modeling question.24·


· · · · · · · ·            But basically, basic concept, when there's25·
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· ·more water in the canal, you're going to get more·1·


· ·incidental seepage out of the canal.··That does play a·2·


· ·role in how they model these credits.··Okay?·3·


· · · · · · · ·            With the voluntary idles, those folks·4·


· ·didn't ask for or rent any additional conversion water.·5·


· ·They're doing this all with existing North Side Canal·6·


· ·shares that are already in the system.··So there's no·7·


· ·additional water in the system.··There is groundwater·8·


· ·savings.··So we wanted to give IGWA some credit for·9·


· ·those.10·


· · · · · · · ·            But there is -- you know, the way we11·


· ·formulate the credit and the groundwater savings for12·


· ·the conversion projects using the rental pool water is13·


· ·a little different.··So the way we evaluate those is to14·


· ·look at maximum groundwater pumping for the number of15·


· ·acres irrigated in that year and give them one-third of16·


· ·that amount as their groundwater savings.··And that17·


· ·would be the amount that would go into the model.18·


· · · · ··       Q.· ·And that's how you figure it out for the19·


· ·voluntary dry-ups?20·


· · · · ··       A.· ·That's the voluntaries only.21·


· · · · ··       Q.· ·Which brings --22·


· · · · ··       A.· ·And there's only two projects, and it's not23·


· ·very many acres.24·


· · · · ··       Q.· ·Okay.··Which brings me to a little bit of a25·
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· ·question on the number that you report to Jennifer as·1·


· ·the -- to Ms. Sukow as the acre-foot number.·2·


· · · · ··       A.· ·Uh-huh.·3·


· · · · ··       Q.· ·Do you calculate the recharge from the·4·


· ·canal as part of that number that you give to her·5·


· ·before she does the modeling?·6·


· · · · ··       A.· ·No.·7·


· · · · ··       Q.· ·Okay.··What -- how do you calculate the·8·


· ·number that you give her for conversion?·9·


· · · · ··       A.· ·Well, the first thing I look at is how much10·


· ·surface water is delivered to that project in11·


· ·acre-feet.··And I evaluate the number of acres that12·


· ·were irrigated within that project in that year, and13·


· ·then I look at how much groundwater may or may not have14·


· ·been diverted in that project.15·


· · · · · · · ·            Well, we assume that any groundwater16·


· ·diverted is being used for irrigation.··So if the17·


· ·amount of groundwater diverted -- and bear in mind that18·


· ·that amount might be zero.··If the amount of19·


· ·groundwater diverted, plus the amount of surface water20·


· ·delivered in acre-feet does not exceed 4 acre-foot per21·


· ·acre for the acres irrigated that year, we give credit22·


· ·for the entire amount of surface water being delivered23·


· ·on an acre-foot basis.24·


· · · · · · · ·            If there's been groundwater diverted and25·
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· ·the amount of surface water plus groundwater exceeds·1·


· ·4 acre-foot per acre, then we -- how do I best explain·2·


· ·this?··Basically, any excess we'll take off the surface·3·


· ·water portion and report that as excess delivery.·4·


· · · · · · · ·            We have made an attempt to give a little·5·


· ·bit of credit for any excess delivery.··There's usually·6·


· ·not very much.··Most of these projects' operators are·7·


· ·pretty conservative.·8·


· · · · · · · ·            But we -- yeah, we just go through that·9·


· ·formula of looking at the groundwater diversions, plus10·


· ·the surface water diversions, and the maximum volume11·


· ·that they would be allowed to divert and compute the12·


· ·credit accordingly -- or compute the groundwater13·


· ·savings.··Because like I said, I'm not computing14·


· ·credit, I'm just computing a savings amount and an15·


· ·amount of surface water delivered for credit.16·


· · · · ··       Q.· ·And you do the savings amount and the17·


· ·amount of surface water, and then you tie that kind of18·


· ·to a location for where that occurred for Ms. Sukow?19·


· · · · ··       A.· ·Exactly.··Exactly.··Some projects only have20·


· ·one well, some use five.··So what I'll do is I'll21·


· ·identify the wells associated with any given project,22·


· ·I'll take the total savings and/or credit, split that23·


· ·proportionally among all the authorized wells, and then24·


· ·just paste that out to that last spreadsheet.25·
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· · · · · · · ·            So if they've got five wells and their·1·


· ·total groundwater savings credit was a thousand·2·


· ·acre-feet, I'll just put, you know, 200 acre-feet with·3·


· ·each well.··And then spatially they can model that·4·


· ·based on those groundwater diversion locations.·5·


· · · · ··       Q.· ·Once you do that, once you create that·6·


· ·dataset that we've looked at and you give it to·7·


· ·Ms. Sukow and/or Mr. Wylie, do you have involvement in·8·


· ·that process after you give that to them?·9·


· · · · ··       A.· ·No.10·


· · · · ··       Q.· ·You don't do any of the modeling itself?11·


· · · · ··       A.· ·None at all.12·


· · · · ··       MR. MAY:··That's all that I have.··Thanks.13·


· · · · ··       THE HEARING OFFICER:··Thank you, Mr. May.14·


· · · · · · · ·            Mr. Lemmon?15·


· · · · ··       MR. LEMMON:··I had a couple of questions.16·


· ·17·


· · · · · · · · · · ··                   CROSS-EXAMINATION18·


· ·BY MR. LEMMON:19·


· · · · ··       Q.· ·Cindy, can you tell us if there are20·


· ·groundwater conversions in the Thousand Springs or the21·


· ·Billingsley Creek reach that have not been used in the22·


· ·last couple years that have been used previously?23·


· · · · ··       A.· ·Would you be referring to somebody with an24·


· ·alternate irrigation source or something that just is25·
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· ·simply dry?·1·


· · · · ··       Q.· ·Something that has been supplied with water·2·


· ·from the North Side Canal Company that -- you know,·3·


· ·well owners that have put in conversions and in the·4·


· ·past have done -- participated in the conversion·5·


· ·program.·6·


· · · · ··       A.· ·Well, I guess I'm still a little unclear on·7·


· ·what you're asking.··But let me take a stab, because·8·


· ·this information might be helpful.·9·


· · · · · · · ·            There have been numerous projects that have10·


· ·been undertaken in the last, oh, I don't know, four or11·


· ·five years involving tailwater, wastewater, tailwater12·


· ·at the end of the North Side system where the North13·


· ·Side, you know, wanting to reduce its operational spill14·


· ·have worked with landowners that happened to have wells15·


· ·and groundwater rights to say "We're going to build16·


· ·this sediment pond.··And if you'd like to pump out of17·


· ·it, you know, in lieu of pumping groundwater, then18·


· ·that's dandy.··You go to the Department and file your19·


· ·Application for Permit and get a permit."20·


· · · · · · · ·            But to my knowledge, none of those projects21·


· ·are included in the mitigation plan.22·


· · · · ··       Q.· ·That's --23·


· · · · ··       A.· ·Does that get anywhere close to what you24·


· ·were asking?25·
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· · · · ··       Q.· ·That's not quite exactly what I was asking.·1·


· · · · ··       A.· ·Okay.·2·


· · · · ··       Q.· ·I was asking if projects that have used,·3·


· ·say, rental water in the past delivered through the·4·


· ·canal laterals --·5·


· · · · ··       A.· ·Uh-huh.·6·


· · · · ··       Q.· ·-- do you know of any of those that are·7·


· ·not -- that have been used in the past that are not·8·


· ·being used within the last two years?·9·


· · · · ··       A.· ·That, I understand.··Yes, there are a10·


· ·number of projects that were originally included on the11·


· ·conversion list, 2007, 2008, that are no longer12·


· ·participating.··Those projects have been replaced with13·


· ·other projects.··And most of the projects that have14·


· ·dropped out are further down the North Side system.15·


· · · · ··       Q.· ·Okay.··You also testified that there were16·


· ·farmers -- a couple of farmers in what you called the17·


· ·voluntary dry-up program that had enough water rights18·


· ·that they didn't need to use their groundwater rights19·


· ·to irrigate their acreage, and therefore they're given20·


· ·credit or you're recording credit as those groundwater21·


· ·rights not being pumped.22·


· · · · ··       A.· ·Uh-huh.23·


· · · · ··       Q.· ·Are those supplemental wells?··How do they24·


· ·have enough water rights to cover their land without25·
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· ·using those wells?·1·


· · · · ··       A.· ·One project, the well -- the water right --·2·


· ·the groundwater right was supplemental.··So I believe·3·


· ·there was enough canal water on that land to begin with·4·


· ·that the owner might have brought in a little bit --·5·


· ·you know, might have bought or leased, maybe is relying·6·


· ·on annual leases of water to make up the difference.·7·


· · · · · · · ·            The other project was about half and half·8·


· ·supplemental and primary groundwater.··This individual·9·


· ·just decided that he didn't want to pump his wells10·


· ·anymore, and I think he actually purchased a11·


· ·considerable number of additional shares from other12·


· ·people and moved them onto his property, and has13·


· ·managed them so that he hasn't had to pump his wells.14·


· · · · ··       MR. LEMMON:··Okay.··Thank you.15·


· · · · ··       THE HEARING OFFICER:··Redirect.··TJ?16·


· · · · ··       MR. TJ BUDGE:··Yeah.17·


· ·18·


· · · · · · · · · ··                 REDIRECT EXAMINATION19·


· ·BY MR. TJ BUDGE:20·


· · · · ··       Q.· ·Ms. Yenter, just a couple follow-up21·


· ·questions.22·


· · · · · · · ·            You were explaining that there have been23·


· ·some conversions using wastewater.24·


· · · · · · · ·            Are those included in your spreadsheet?25·
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· · · · ··       A.· ·No, they're not.·1·


· · · · ··       Q.· ·Can you explain why those haven't been·2·


· ·included in your calculation of conversions?·3·


· · · · ··       A.· ·They're not included in IGWA's mitigation·4·


· ·plan.·5·


· · · · ··       Q.· ·Explain why you think they're not included·6·


· ·in the plan.·7·


· · · · ··       A.· ·Now, let me make sure I'm talking about the·8·


· ·right thing.··The ones that were developed at the end·9·


· ·of the North Side system using North Side wastewater in10·


· ·lieu of groundwater?11·


· · · · ··       Q.· ·Yeah.12·


· · · · ··       A.· ·Those, as far as I know, have never been13·


· ·specifically identified as being in IGWA's mitigation14·


· ·plan.15·


· · · · ··       Q.· ·Okay.··If those were included in part of16·


· ·the mitigation plan, could you gather the conversion17·


· ·data the same way you do with the others and include18·


· ·those in your spreadsheet of conversions?19·


· · · · ··       A.· ·Well, I don't know that I would, because20·


· ·the measurement of that wastewater is sometimes a21·


· ·little more elusive than, you know, the measurement of22·


· ·a specific number of rental -- you know, a specific23·


· ·proportion of rental water to a specific headgate.24·


· · · · ··       Q.· ·Yeah.25·
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· · · · ··       A.· ·It's not as controlled.··And if there's·1·


· ·extra wastewater that isn't used, then it will spill.·2·


· · · · ··       Q.· ·Yeah.·3·


· · · · ··       A.· ·And so it's a little different than -- and·4·


· ·I believe the motivations for the creations of those·5·


· ·projects are somewhat different than the conversions·6·


· ·using the replacement water.·7·


· · · · ··       Q.· ·Now, those projects do have a benefit·8·


· ·because they're not pumping groundwater; right?·9·


· ·They're using wastewater instead of groundwater?10·


· · · · ··       A.· ·Yes.11·


· · · · ··       Q.· ·If we could measure the amount of surface12·


· ·water that's used in lieu of groundwater to make it13·


· ·easy to create -- to add those to your spreadsheet, is14·


· ·that something you could do then?15·


· · · · ··       A.· ·I don't know.··I'd have to see it.16·


· · · · ··       Q.· ·Okay.17·


· · · · ··       A.· ·I mean I'd have to see the proposal.18·


· · · · ··       Q.· ·Do you have any lists or other documents19·


· ·that identify these wastewater conversions?20·


· · · · ··       A.· ·Not that I'm going to give you.21·


· · · · ··       Q.· ·Who would we talk to to find out where22·


· ·these have taken place?23·


· · · · ··       A.· ·Oh, you know, they could be queried24·


· ·probably out of our database.··We don't -- you know,25·
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· ·typically don't make it a habit to give lists of stuff·1·


· ·like that to people.··But they could be queried out of·2·


· ·our database, possibly Mr. Hansten with the canal could·3·


· ·tell you where those projects were, because the canal·4·


· ·company's got a hand in it.·5·


· · · · · · · ·            Now, how the canal would feel about you·6·


· ·using their project for credit, I don't know.·7·


· · · · ··       Q.· ·Yeah.·8·


· · · · ··       A.· ·But that would be between you and them.·9·


· · · · ··       MR. TJ BUDGE:··Okay.··I've got no further10·


· ·questions.11·


· · · · ··       THE HEARING OFFICER:··Mr. May?12·


· · · · ··       MR. MAY:··No.13·


· · · · ··       THE HEARING OFFICER:··Mr. Lemmon?14·


· · · · ··       MR. LEMMON:··No.15·


· · · · ··       THE HEARING OFFICER:··Okay.··Thank you,16·


· ·Ms. Yenter.17·


· · · · · · · ·            We're at about five to 5:00.··What's the18·


· ·desire of the parties?··Is this a good place to break19·


· ·for the evening?20·


· · · · ··       MR. TJ BUDGE:··Yeah.21·


· · · · ··       MR. HAEMMERLE:··Are we breaking?22·


· · · · ··       THE HEARING OFFICER:··I'm just asking.23·


· · · · ··       MR. HAEMMERLE:··Do you want to get Hansten done24·


· ·before we go?25·







Rangen Mitigation Hearing - Vol. I 3/17/2014


Page 69 (Pages 270-272)


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611


Page 270


· · · · ··       MR. RANDY BUDGE:··I thought we did.·1·


· · · · ··       MR. MAY:··I don't think we went over the·2·


· ·exhibits.·3·


· · · · ··       MR. TJ BUDGE:··No, Fritz wants to read into the·4·


· ·record some of the content from Hansten's deposition·5·


· ·transcript.··I don't know if that's something you are·6·


· ·prepared to do as well, or if you want to do that·7·


· ·tomorrow.·8·


· · · · ··       MR. HAEMMERLE:··Well, what I wanted to do was·9·


· ·just fairly summarize what I believe -- you know, if10·


· ·you want to go read in line by line or just --11·


· · · · ··       MR. RANDY BUDGE:··You want to do a midcase12·


· ·closing argument?13·


· · · · ··       MR. HAEMMERLE:··Well, I'll be prepared to14·


· ·tomorrow, then, to do line by line from his deposition15·


· ·to summarize.16·


· · · · ··       MR. RANDY BUDGE:··Well, I thought we stipulated17·


· ·to admit his deposition.18·


· · · · · · · ·            Why would we be going line by line to read19·


· ·it a second time?··The Director can obviously read the20·


· ·deposition in evidence.21·


· · · · ··       MR. HAEMMERLE:··I thought in lieu of live22·


· ·testimony we'd have the opportunity to summarize23·


· ·relevant points to make it easier for the Director to24·


· ·find them, as opposed to fishing around the entire25·


Page 271


· ·deposition.·1·


· · · · · · · ·            Are we off the record?··We can fight about·2·


· ·this off the record.·3·


· · · · ··       MR. RANDY BUDGE:··Yeah.·4·


· · · · ··       THE HEARING OFFICER:··All right.··Well, let's·5·


· ·adjourn for tonight, and we'll pick up tomorrow.·6·


· · · · · · · ·            Do you want to start at 9:00, or do you·7·


· ·want to start at 8:30?··We used to start at 8:30 in the·8·


· ·Rangen matter.·9·


· · · · ··       MR. HAEMMERLE:··Let's do it.10·


· · · · ··       THE HEARING OFFICER:··8:30?11·


· · · · ··       MR. HAEMMERLE:··8:30.12·


· · · · ··       THE HEARING OFFICER:··Is that good for13·


· ·everybody?14·


· · · · · · · ·            Let's start at 8:30.··And then we'll start15·


· ·the testimony and maybe get ahead.··And so let's go off16·


· ·the record.··We'll start tomorrow.17·


· · · · · · · ·            Thanks, Jeff.18·


· · · · · · · ·            (Hearing adjourned at 4:55 p.m.)19·


· · · · · · · · · · · · · ··                         -oOo-20·


· ·21·


· ·22·


· ·23·


· ·24·


· ·25·
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· · · · · · · · · ·                REPORTER'S CERTIFICATE·1·


· · · · ··       I, JEFF LaMAR, CSR No. 640, Certified Shorthand·2·


· ·Reporter, certify:·3·


· · · · ··       That the foregoing proceedings were taken before·4·


· ·me at the time and place therein set forth, at which·5·


· ·time the witness was put under oath by me.·6·


· · · · ··       That the testimony and all objections made were·7·


· ·recorded stenographically by me and transcribed by me·8·


· ·or under my direction.·9·


· · · · ··       That the foregoing is a true and correct record10·


· ·of all testimony given, to the best of my ability.11·


· · · · ··       I further certify that I am not a relative or12·


· ·employee of any attorney or party, nor am I financially13·


· ·interested in the action.14·


· · · · ··       IN WITNESS WHEREOF, I set my hand and seal this15·


· ·24th day of March, 2014.16·


· ·17·


· ·18·


· ·19·


· ·20·


· · · · · · · · · · · · ·                      ____________________________21·


· · · · · · · · · · · · ·                      JEFF LaMAR, CSR NO. 64022·


· · · · · · · · · · · · ·                      Notary Public23·


· · · · · · · · · · · · ·                      Eagle, Idaho 8361624·


· ·My commission expires December 30, 201725·
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· · · ··       THE HEARING OFFICER:··Greetings again to·1·


·everyone.··We're on the record.··My name is Gary·2·


·Spackman.··I'm the director of the Idaho Department of·3·


·Water Resources, and I'm holding a hearing today·4·


·regarding a mitigation plan that's been filed by the·5·


·Idaho Groundwater Appropriators.··And I'll refer to the·6·


·Idaho Groundwater Appropriators as "IGWA" commonly as·7·


·we go through this particular hearing.·8·


· · · · · · ·            And the mitigation plan that was filed was·9·


·in reference to a -- an order of curtailment that was10·


·issued by the Director of the Department of Water11·


·Resources regarding a delivery call filed by Rangen,12·


·Inc., for which we previously held a hearing and I13·


·issued a final order.14·


· · · · · · ·            And again, the mitigation plan was filed by15·


·IGWA, and this hearing was scheduled expeditiously to16·


·address the mitigation plan and to also deal with some17·


·issues regarding the curtailment of groundwater uses18·


·and diversions of water across the Eastern Snake Plain,19·


·specifically groundwater.20·


· · · · · · ·            And there is a related issue, although not21·


·at issue today, regarding the diversion and use of22·


·water by Rangen, Inc.23·


· · · · · · ·            And because of those two pending matters,24·


·it was important to the Director that we schedule this25·
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·hearing expeditiously.·1·


· · · · · · ·            So I want to thank the parties verbally·2·


·today for their preparation today.··I know it was under·3·


·a short time frame.··And I want to express my·4·


·appreciation.·5·


· · · · · · ·            Now, we talked about some preliminary·6·


·matters that need to be addressed today.··And I suppose·7·


·the first of those matters has to do with an order, or·8·


·at least a letter that I issued last week, regarding·9·


·the status of Rangen, Inc., in this mitigation hearing.10·


· · · · · · ·            And the letter, as I recall its text,11·


·informed Rangen and the other parties that the protest12·


·that was filed by Rangen was not timely because the13·


·filing fee was not paid with the protest.··And as a14·


·result, the letter stated that Rangen would not be15·


·considered a party for -- at least a protestant party16·


·for this particular hearing.17·


· · · · · · ·            And in response I see that Rangen has filed18·


·a petition to intervene as well as some supporting19·


·affidavits or a supporting affidavit.··And so at this20·


·point in time, unless the parties have other comments,21·


·it seems to me we ought to take the motion up, the22·


·motion to intervene up at this point in time.23·


· · · · · · ·            And before we go there, I want to go around24·


·and introduce the parties.··So let's start with IGWA,25·
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·if we can.··Please state either your position or your·1·


·representation.·2·


· · · ··       MR. BRENDECKE:··I'm Chuck Brendecke.··I'm an·3·


·engineering consultant for IGWA.·4·


· · · ··       MR. TJ BUDGE:··My name is TJ Budge.··I'm one of·5·


·the attorneys for IGWA.·6·


· · · ··       MR. RANDY BUDGE:··Randy Budge, one of the·7·


·attorneys for IGWA.·8·


· · · ··       MR. MAY:··Justin May representing Rangen, Inc.·9·


· · · ··       MR. HAEMMERLE:··Fritz Haemmerle, Rangen, Inc.10·


· · · ··       MS. BRODY:··And Robyn Brody with Rangen.11·


· · · ··       THE HEARING OFFICER:··And I think we have one12·


·more party sitting in the gallery.13·


· · · · · · ·            Mr. and Mrs. Lemmon.14·


· · · ··       MR. LEMMON:··Yeah.··Gary Lemmon, Blind Canyon15·


·Aquaranch.16·


· · · ··       THE HEARING OFFICER:··And you're certainly17·


·willing to sit at the table up here.··I'm sure you'd18·


·feel much more comfortable.19·


· · · · · · ·            And, Linda, you can come forward as well,20·


·if you'd like.21·


· · · ··       MS. LEMMON:··I'm fine here.22·


· · · ··       THE HEARING OFFICER:··Okay.··All right.··And23·


·just for the record, because we're talking about party24·


·status, it's my understanding that the Lemmons filed a25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. I 3/17/2014


Page 11


·protest, it was timely, and paid the appropriate fee·1·


·for filing the protest.··So they're recognized as a·2·


·party in this contested case proceeding.·3·


· · · · · · ·            Okay.··Other matters that we need to talk·4·


·about?·5·


· · · ··       MS. McHUGH:··Mr. Director.·6·


· · · ··       THE HEARING OFFICER:··Yes.·7·


· · · ··       MS. McHUGH:··Candice McHugh.··I just wanted to·8·


·make a note for the record that I represent Butch·9·


·Morris, who may be called as a witness.··Just for the10·


·Director's information.11·


· · · ··       THE HEARING OFFICER:··Okay.··Thank you.12·


· · · · · · ·            Others?··We won't introduce everybody in13·


·the gallery, unless it's important to you to have your14·


·name on the record.15·


· · · · · · ·            Okay.··Yes, TJ.16·


· · · ··       MR. TJ BUDGE:··Director, one thing I explained17·


·to Garrick before you arrived, some of the exhibits18·


·that IGWA has identified are spreadsheets.··And we19·


·provided hard copies for the witness and for you of all20·


·of IGWA's exhibits, except for those spreadsheets.··We21·


·provided those on a thumb drive.··And those have been22·


·provided to Mr. Baxter.··So those will be available23·


·electronically to the Department.24·


· · · · · · ·            And Justin May has copies of those as well25·
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·so that they can be projected on the screen for·1·


·discussing during the hearing today.·2·


· · · ··       THE HEARING OFFICER:··Thank you.·3·


· · · · · · ·            And I assume, Mr. May, that you brought·4·


·your technical electronic wizardry with you today?·5·


· · · ··       MR. MAY:··I do.·6·


· · · · · · ·            Now, TJ, just to address this, since we're·7·


·doing it -- we can talk about it later as it comes·8·


·up -- do we need to go through the spreadsheets so we·9·


·need it live up there?··I can certainly do that, if I10·


·can figure out which ones they are.11·


· · · ··       MR. TJ BUDGE:··Yeah, they have exhibit numbers.12·


· · · ··       MR. MAY:··Okay.13·


· · · ··       MR. TJ BUDGE:··So if you can pull up the14·


·exhibit number as we did before.15·


· · · ··       MR. MAY:··Yeah, I can pull up the exhibit16·


·number, and I have what you sent as the .pdf, you know,17·


·already loaded in.··If we need the spreadsheets, I'll18·


·just need to make sure that we get that done.19·


· · · ··       MR. TJ BUDGE:··I'll give you a thumb drive20·


·during the break to make sure you've got those.21·


· · · ··       MR. MAY:··Okay.··I know I got them.··You22·


·e-mailed them to us yesterday.23·


· · · ··       MR. TJ BUDGE:··Okay.24·


· · · ··       MR. MAY:··But we'll coordinate.··Thanks.25·
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· · · ··       THE HEARING OFFICER:··Okay.··Other preliminary·1·


·matters?·2·


· · · · · · ·            Okay.··Let's take up the motion to·3·


·intervene.·4·


· · · · · · ·            Who will speak?··Robyn?·5·


· · · ··       MS. BRODY:··Thank you.·6·


· · · · · · ·            Director Spackman, in response to the·7·


·letter that we received Friday afternoon, Rangen has·8·


·filed actually two motions that are related to each·9·


·other.··One is a petition to intervene.··And there is a10·


·supporting affidavit from Justin May that was filed in11·


·connection with that petition to intervene.12·


· · · · · · ·            Simultaneously, with that we also filed a13·


·motion for reconsideration of your -- of your decision14·


·that's set forth in the letter.··And this morning we15·


·filed a supplemental brief in support of the motion for16·


·reconsideration and also an affidavit of Justin May in17·


·support of that motion for reconsideration.··I just18·


·want to make sure that you're aware of all the19·


·documents that have been filed.20·


· · · · · · ·            I think in order to address these sister21·


·motions, we have to start with the backdrop of Rule 5222·


·that the Department has promulgated.··Rules of23·


·procedure under the Department's own rules are meant to24·


·be construed liberally with an aim of securing a just,25·
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·speedy, and economical resolution.·1·


· · · · · · ·            And I think it's important to start there,·2·


·because the reason that's stated in the letter that you·3·


·provided that Rangen cannot participate in this hearing·4·


·as a protestant party is the failure to file a $25 fee·5·


·with the protest that was timely filed and accepted by·6·


·the Department.·7·


· · · · · · ·            Rangen has filed a petition to intervene·8·


·because we understand that the Department has routinely·9·


·accepted parties' participation in matters where a10·


·protest was not timely filed.11·


· · · · · · ·            We've set forth in the motion for12·


·reconsideration and in the supplement that we filed why13·


·we don't believe that we even have to get to the14·


·petition for intervention.··We think we should just be15·


·allowed to participate because of what we did do, the16·


·substantial compliance.17·


· · · · · · ·            And I don't want to just reiterate what's18·


·in those briefs, but the petition to intervene clearly19·


·is a mechanism that's available to Rangen.··In this20·


·particular case Rangen from the moment -- IGWA filed21·


·its mitigation plan actually in Rangen's delivery call22·


·matter.··If you look at their mitigation plan, you'll23·


·see it's got the exact same caption that was assigned24·


·to Rangen's original delivery call.··That's where it25·
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·was filed.·1·


· · · · · · ·            And in response to that mitigation plan,·2·


·the Department issued a notice.··And that notice set·3·


·forth when this hearing was going to take place,·4·


·advised Rangen to get its witnesses in order and to·5·


·provide copies of exhibits, and told Rangen that it was·6·


·entitled to participate.·7·


· · · · · · ·            And Rangen received this notice along with·8·


·all of the other parties who participated in Rangen's·9·


·delivery call: the Surface Water Coalition folks, the10·


·City of Pocatello.··From the beginning Rangen has been11·


·treated as a party to this matter.12·


· · · · · · ·            And we know that because once we got the13·


·mitigation plan and the order telling us that a hearing14·


·was going to be conducted, what we did was we15·


·immediately -- in fact, we got the notice of hearing I16·


·believe on a Friday, and by Monday morning I was17·


·already in contact with Mr. Budge trying to arrange for18·


·discovery.19·


· · · · · · ·            We filed a stipulation and a joint motion20·


·asking the Director to enter an order authorizing us to21·


·engage in discovery.··After that I think in the past22·


·seven days or ten days, I think we've conducted four or23·


·five depositions.··We've exchanged rapid-fire24·


·discovery, documents, exhibits.··We've protested the25·
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·City's intervention in this matter.·1·


· · · · · · ·            There is no doubt in anyone's mind in this·2·


·room or who has participated in this matter that Rangen·3·


·is a party.··Rangen is the interested party.··It's·4·


·Rangen's water right that is at issue.··If anybody·5·


·should have standing to participate in this case, it's·6·


·Rangen.··And a $25 fee ought not prevent that from·7·


·taking place.··There is no prejudice to anyone.··The·8·


·only prejudice that will result is to Rangen.·9·


· · · · · · ·            And for those reasons we would ask that the10·


·petition to intervene be granted.11·


· · · · · · ·            Now, Director Spackman, we don't believe12·


·you even have to get to that petition for intervention.13·


·Rule 58, the rule that was cited in your letter14·


·explaining why Rangen could not participate, if you15·


·look at the text of that rule, you'll see that it's all16·


·about filings that are made by mail; that if you submit17·


·a filing by mail and if you don't have the fee with it,18·


·it's incomplete.19·


· · · · · · ·            And we know it -- we know that that's the20·


·way to read the rule because it's -- you read the rule21·


·completely, in context.22·


· · · · · · ·            The Department has Rule 300, which governs23·


·actually the filing of documents, and Rule 300 tells us24·


·that the Department doesn't accept filings without a25·
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·fee.··Well, in this case the Department did accept·1·


·Rangen's filing without a fee.··And we know that·2·


·because the document, the protest that Rangen filed,·3·


·was actually hand-delivered to the Department, and it·4·


·has the Department's stamp on it, and it's attached to·5·


·Justin May's affidavit in support of the petition to·6·


·intervene.·7·


· · · · · · ·            We have a situation that falls -- the·8·


·Department's procedural rules don't address this type·9·


·of situation.··We don't fall within Rule 58 because we10·


·didn't mail it in.··And we don't fall within Rule 30011·


·because the fact of the matter is the Department did12·


·accept the filing.··So we're outside of those rules.13·


· · · · · · ·            Now, courts have actually looked at this14·


·kind of situation before.··And in the supplemental15·


·brief that we provided this morning, the Utah Supreme16·


·Court had a situation where Harley-Davidson appealed a17·


·workers' compensation determination.··And the18·


·Harley-Davidson appeal, it was a mess.··It was a19·


·disaster.20·


· · · · · · ·            Harley-Davidson, they didn't have the right21·


·caption on it, they didn't have the right information22·


·in it, and they didn't pay the filing fee.··And the23·


·court of appeals said, "No, you can't participate.24·


·It's a jurisdictional issue.··Your appeals, it's no25·
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·good."·1·


· · · · · · ·            The Utah Supreme Court reversed that·2·


·determination finding that, just as we're asking the·3·


·Department to rule under Rule 52 here for that liberal·4·


·construction, that there was substantial compliance and·5·


·that it was not a jurisdictional issue and that·6·


·Harley-Davidson could be allowed to proceed on its·7·


·appeal.·8·


· · · · · · ·            The Court noted that there would be other·9·


·remedies that might be available if there were some10·


·kind of prejudice associated with it.··In this case11·


·there's absolutely no prejudice whatsoever.12·


· · · · · · ·            I don't want to rehash all of the arguments13·


·that are in that motion for reconsideration.··We don't14·


·even think that Rangen was required to file a protest.15·


·If you look at 42 -- Rule 43 doesn't actually set forth16·


·the procedure for mitigation plans.··It incorporates by17·


·reference the water transfer rule under Idaho Code18·


·42-222.19·


· · · · · · ·            And that's an interesting rule, when you20·


·look at 42-222.··Remember, it wasn't written for21·


·mitigation plans.··It wasn't written for this.··And22·


·what it tells us is that when you're in a23·


·water-transfer situation, if you have a protest, you24·


·have to file the protest.··And upon paying of the25·
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·statutory fee, then the Department shall investigate·1·


·the matter and conduct a hearing thereon.·2·


· · · · · · ·            And it's interesting, the language in that·3·


·statute, because what the Department is supposed to·4·


·investigate under the statute is the protest.··Rule 43·5·


·works differently.·6·


· · · · · · ·            Rule 43, the Department actually made the·7·


·decision to conduct a hearing on the mitigation plan so·8·


·that it could evaluate it under Rule 43 criteria.·9·


· · · · · · ·            And so this gets back to the whole essence10·


·of this, which is it's Rangen's delivery call, it's11·


·Rangen's water right.··There's absolutely no reason12·


·that Rangen should have to file a document letting IGWA13·


·know or letting the world know that we're protesting.14·


· · · · · · ·            Everybody knows we're going to protest15·


·this.··Everybody knows that we are protesting it.··It16·


·is apparent from everything that has taken place in17·


·this case since that notice was issued.18·


· · · · · · ·            So for those reasons, Director Spackman, we19·


·would ask that you either, one, allow us to intervene20·


·as a -- we would -- ask you to allow us to intervene in21·


·this matter or to grant Rangen's motion for22·


·reconsideration.23·


· · · · · · ·            Thank you.24·


· · · ··       THE HEARING OFFICER:··Thank you, Ms. Brody.25·
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· · · · · · ·            TJ or Randy, response?·1·


· · · ··       MR. TJ BUDGE:··Thanks, Mr. Director.·2·


· · · · · · ·            These motions came in late, so I haven't·3·


·had a lot of time to prepare the response.··And I think·4·


·what might be most beneficial is to review some of the·5·


·rules that will govern your decision on this issue.·6·


· · · · · · ·            There's really two issues at play:··One is·7·


·whether Rangen's a party to the case; and then the·8·


·second issue is whether the protest is valid, even·9·


·though the filing fee wasn't paid on time.10·


· · · · · · ·            The Department's rules of procedure define11·


·who qualifies as a party in any case before the12·


·Department.··And that's in Rule 151.··And so in13·


·response to Rangen's petition for reconsideration, I14·


·pulled this out, and I think it's worth pointing out a15·


·few things.16·


· · · · · · ·            Rule 150 defines who qualifies as a party.17·


·And it's either applicants, claimants, appellants,18·


·petitioner's, complainants, respondents, protestants,19·


·or interveners.··Those are the classes of people who20·


·are parties before Department cases.21·


· · · · · · ·            Rules 151 through 156 then define who falls22·


·in each of those classes.··And as I look through23·


·these -- I won't read them all, but there's -- none of24·


·these identify somebody as an automatic party to a25·
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·case.··They must either file a complaint or have a·1·


·complaint filed against them, file a protest, or be an·2·


·intervener.·3·


· · · · · · ·            What Rangen's advocating for is a class of·4·


·water users who are automatically parties to any case·5·


·before the Department, whether they file anything or·6·


·not.··To my knowledge, that's never been the·7·


·Department's practice.··And I'm not aware of any of the·8·


·Department's procedural rules that allow that.·9·


· · · · · · ·            Next I looked at the conjunctive management10·


·rules regarding mitigation plans, and that's Rule 43.11·


·And in that rule it explains that mitigation plans will12·


·be decided following the procedure that's used for13·


·water-right transfers under Idaho Code 42-222.14·


· · · · · · ·            And that statute does very clearly say that15·


·protests shall be filed within ten days of the last16·


·date of publication.··It then says, "Upon receipt of17·


·any protest accompanied by the statutory filing fee,18·


·the Department will undertake the procedures set forth19·


·in 42-222."20·


· · · · · · ·            The Department's rule of procedure No. 58,21·


·which Rangen does cite, it does also say that protests22·


·are not deemed accepted until the filing fee is paid.23·


· · · · · · ·            So on the issue of whether Rangen is24·


·automatically a party simply because the mitigation25·
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·affects Rangen, I don't think there's any legal·1·


·support.··By that same argument someone could say that·2·


·the Mussers are automatically parties, some of the·3·


·other downstream users are automatically parties since·4·


·they might be affected.·5·


· · · · · · ·            As you could imagine, that would create a·6·


·host of challenges with people saying they had·7·


·automatic status because they were somehow affected by·8·


·the mitigation plan.·9·


· · · · · · ·            So I think for Rangen to be admitted as a10·


·party at this point would probably require the11·


·stipulation of IGWA to allow Rangen to be a party12·


·despite not having appropriately filed its protest13·


·timely.14·


· · · · · · ·            The second issue is even if Rangen is a15·


·party, is its protest valid.··And the statute I decided16·


·explains that the protest isn't deemed accepted until17·


·the filing fee is paid.18·


· · · · · · ·            So even if there was some -- if you accept19·


·the argument that they're automatically a party, their20·


·protest nonetheless isn't valid, and so they're not in21·


·a position to challenge the evidence that IGWA will put22·


·on in support of its mitigation plan.23·


· · · · · · ·            And so this leads me again to the24·


·conclusion that as I read the statutes in the25·
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·Department's rules of procedure, Rangen is not a valid·1·


·protestant in this proceeding, nor are they a party to·2·


·this proceeding.·3·


· · · · · · ·            And this puts IGWA, and me frankly, in a·4·


·bit of a difficult position.··I don't think Rangen can·5·


·participate here today or challenge our evidence unless·6·


·we stipulate to forgive them for their error and allow·7·


·them to be a party to this case and to accept their·8·


·protest even though they did not follow the·9·


·requirements.10·


· · · · · · ·            And I say this puts me in a difficult11·


·position because you don't practice law very long12·


·before you realize every attorney makes a mistake once13·


·in a while or they get something wrong on their14·


·calendar or they miss some deadline for a motion or15·


·something like that.16·


· · · · · · ·            And the practice of law is certainly a lot17·


·more enjoyable if attorneys will give each other a18·


·little leeway and recognize that.··And it has been my19·


·practice to be very liberal and allowing opposing20·


·counsel forgiveness when they make mistakes, because21·


·I'm certainly going to make some of those myself.22·


· · · · · · ·            And so personally I feel empathy for the23·


·mistake that's been made and a desire out of24·


·professional courtesy to perhaps forgive them for that.25·
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· · · · · · ·            The challenge for me is that I have a duty·1·


·to my clients.··And I know from meeting with my clients·2·


·that they don't feel that Rangen has been particularly·3·


·fair in their litigation strategy.··And Rangen's·4·


·strategy has been frustrating to them, to say the·5·


·least.··And I know that my clients do not feel much of·6·


·a desire to cut Rangen any slack at this point.·7·


· · · · · · ·            And so the decision for us today is what do·8·


·we make of this apparent conundrum.··And I think there·9·


·are some solutions that will require perhaps a10·


·compromise on both sides.11·


· · · · · · ·            But the solution we had in mind is this:··I12·


·think IGWA could allow and stipulate to Rangen13·


·participating in this proceeding and being a party and14·


·having the opportunity to assert the issues raised in15·


·its protest, which was not timely, on a few conditions.16·


· · · · · · ·            One of those conditions would be that the17·


·curtailment order would be stayed pending the appeals18·


·process.··This would have two effects:··It would stay19·


·the curtailment of junior-priority rights, but we also20·


·expect it would stay the cease-and-desist order that21·


·followed that.22·


· · · · · · ·            That would allow Rangen to continue to use23·


·water from Billingsley Creek during the appeals24·


·process.··I know Rangen plans to challenge the25·
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·cease-and-desist order and challenge the portion of the·1·


·curtailment order on which it is predicated.·2·


· · · · · · ·            IGWA certainly has issues that it intends·3·


·to appeal that could relieve it of the curtailment·4·


·obligation.··And so this would allow the status quo·5·


·essentially to remain as it was the date the·6·


·curtailment order was issued.·7·


· · · · · · ·            The Director has authority under his rules·8·


·of procedure to stay his orders.··And so if Rangen·9·


·would stipulate to that or agree to that condition,10·


·that would allow this proceeding today to go on and11·


·Rangen to participate as it has prepared for.12·


· · · · · · ·            The other piece of that condition would be13·


·that once the appeal is decided, we'll then know for14·


·sure whether the groundwater pumpers have to mitigate15·


·or not.16·


· · · · · · ·            There is the potential that, Director, you17·


·could decide in this proceeding that mitigation is18·


·required and the pumpers could spend a lot of money19·


·mitigating, only to then have a judge decide that that20·


·mitigation was never necessary.21·


· · · · · · ·            And so what we'd propose is that Rangen be22·


·a party to this case, their protest be allowed to be23·


·heard, but that the curtailment order and the24·


·cease-and-desist order be stayed pending the appeal25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. I 3/17/2014


Page 26


·process.··And once that appeal process is completed,·1·


·that IGWA be given a reasonable time to implement·2·


·mitigation -- mitigation solutions that the Director·3·


·approves in this proceeding, if, as a result of the·4·


·appeal, those are still necessary.·5·


· · · · · · ·            That's all I have, unless you have any·6·


·questions.·7·


· · · ··       THE HEARING OFFICER:··I have one question, TJ.·8·


· · · ··       MR. TJ BUDGE:··Yes, please.·9·


· · · ··       THE HEARING OFFICER:··Where do you stand on the10·


·petition to intervene?11·


· · · ··       MR. TJ BUDGE:··Thank you.··I had a note on that.12·


· · · · · · ·            Under Rule 352 of the Department's rules of13·


·procedure -- I'll just read that real quick.··This is14·


·the rule that deals with petitions to intervene.··It15·


·says, "Petitions to intervene must be filed at least 1416·


·days before the date set for formal hearing or by the17·


·date of the pre-hearing conference, whichever is18·


·earlier, unless a different time is provided by order19·


·or notice."20·


· · · · · · ·            There has not been any order allowing21·


·petitions to intervene up until the day that the22·


·hearing begins.··So under the Department's rules of23·


·procedure, that petition to intervene cannot be24·


·granted, but under the proposal that we made Rangen25·
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·would be allowed to be a party.·1·


· · · ··       THE HEARING OFFICER:··Okay.··Thank you.·2·


· · · · · · ·            Ms. Brody?·3·


· · · ··       MS. BRODY:··In asserting that Rangen is a party·4·


·to this action, we aren't suggesting that there should·5·


·be a rule that any water user on the system should be·6·


·allowed to participate.·7·


· · · · · · ·            Remember where this mitigation plan was·8·


·filed.··It was filed in Rangen's delivery call.··It was·9·


·filed in direct response to the final order that was10·


·issued ordering curtailment.··The only water right11·


·that's at issue is Rangen's.12·


· · · · · · ·            And Rangen's argument is because of that13·


·status and because of the way that Rule 43 operates, we14·


·should be allowed to participate outside of any kind of15·


·protest.16·


· · · · · · ·            The protest procedure is about giving17·


·notice to Mussers, other folks like Blind Canyon18·


·Aquaranch, and giving them the opportunity to come in19·


·and be heard in this forum, in this particular matter.20·


·That's what we're saying.··And that's why we're arguing21·


·that we don't have to file the protest.··We didn't have22·


·to pay the fee.··And we ought to be allowed to23·


·participate on that basis alone.24·


· · · · · · ·            Rangen, as far as definitions of parties25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. I 3/17/2014


Page 28


·and that kind of thing, Rangen's a claimant.··Rangen·1·


·filed a delivery call.··We're a claimant.··And we are a·2·


·party to this matter and have participated in it·3·


·actively for the past two years.·4·


· · · · · · ·            What's interesting from IGWA's position·5·


·here this morning is we don't hear one word about·6·


·prejudice, about how they're impacted by the failure to·7·


·pay the filing fee.··Nothing.··Because there isn't any.·8·


·It is unjust to let a $25 filing fee wag the dog.·9·


· · · · · · ·            I appreciate the solutions outlined by10·


·IGWA, but they're not acceptable to Rangen.··Because11·


·frankly, if there is some defect -- we don't believe12·


·there is a defect in what's happened here in allowing13·


·Rangen to participate, it's not going to be cured by14·


·some kind of stipulation on IGWA's part.15·


· · · · · · ·            The Director has discretion to hear the16·


·petition to intervene.··Rule 52 dictates a just result17·


·and liberal construction of those rules.18·


· · · · · · ·            And for those reasons, Director Spackman,19·


·we would ask that you, one, reconsider the decision.20·


·And if you won't, then to allow Rangen to intervene in21·


·this matter this morning.22·


· · · · · · ·            Thank you.23·


· · · ··       THE HEARING OFFICER:··Anything further,24·


·Mr. Budge?25·
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· · · ··       MR. TJ BUDGE:··No, thank you.·1·


· · · ··       THE HEARING OFFICER:··Okay.··What I will do in·2·


·this particular case -- and I appreciate the arguments·3·


·from both sides.··And, Ms. Brody, you made some·4·


·compelling arguments.··I struggled with the equities·5·


·and the realization that Rangen has participated since·6·


·the time we set this for hearing, that all the parties·7·


·anticipated that a protest would be filed, that Rangen·8·


·would be a party.··And so I -- the conjunctive·9·


·management rules are unique in that a hearing is10·


·required when a mitigation plan is filed.11·


· · · · · · ·            Nonetheless, there is a requirement that we12·


·publish notice and the protest be filed.··Because of13·


·the short time period that was imposed between the time14·


·that we scheduled the hearing and the actual hearing15·


·date, the protest, in fact -- I think the last date for16·


·protest was a week ago today.··And so there wasn't a17·


·lot of time for us to sort this out.18·


· · · · · · ·            And as a result -- well, let me back up.··I19·


·want to be consistent with what we have done regarding20·


·the filing of protests in the Department.21·


· · · · · · ·            And, Ms. Brody, I don't need to go to the22·


·arguments that you have presented so that Rangen can be23·


·a party, because we have a protestant that timely filed24·


·a protest.··We have a contested case, at least in the25·
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·typical way in which those contested cases are created·1·


·before the Department.··And the Department has·2·


·typically allowed and considered petitions for·3·


·intervention or petitions to intervene when there is a·4·


·contested case that's pending before the Department.·5·


· · · · · · ·            And so in this particular case, we have a·6·


·contested case, we have a valid protest, and I have the·7·


·discretion or the authority under the rules of·8·


·procedure to allow intervention by order, as I read the·9·


·rule.10·


· · · · · · ·            And so I so order today that Rangen will be11·


·recognized as an intervener in this contested case and12·


·can fully participate.13·


· · · · · · ·            I see no reason for prejudice that this14·


·order, or allowing intervention, would cause to the15·


·parties.··Everybody anticipated that Rangen would be a16·


·party today.··And so I grant intervention, and I will17·


·issue a written order so that the record documents the18·


·granting of the petition.19·


· · · · · · ·            Okay, everyone?20·


· · · · · · ·            So Rangen will fully participate as an21·


·intervener and a full party in this matter.22·


· · · · · · ·            Mr. Budge?23·


· · · ··       MR. TJ BUDGE:··Director, will the issues be24·


·limited to those raised in the Lemmons' protest, or25·
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·will it include the issues raised in Rangen's protest?·1·


· · · ··       THE HEARING OFFICER:··I anticipate that all·2·


·issues will be on the table, that everybody was·3·


·apprised of those issues.··And I don't want to·4·


·promote -- from my perspective, I don't want to promote·5·


·form over substance, and I don't want to deny Rangen·6·


·the opportunity to participate.·7·


· · · · · · ·            So what we're going through is, I guess, a·8·


·formality.··But from my perspective everybody·9·


·anticipated that Rangen would participate.··I'm more10·


·concerned about the precedent that I set if I start11·


·allowing or I start recognizing protests when the12·


·filing fee has not been timely paid.13·


· · · · · · ·            Okay.··Next we have some more motions.14·


· · · · · · ·            Ms. Brody?15·


· · · ··       MS. BRODY:··Yes, Director Spackman.16·


· · · · · · ·            Rangen has filed a motion in limine and a17·


·motion to limit the scope of the proposals that are18·


·actually considered part of the mitigation plan.19·


· · · · · · ·            The first motion deals with proposals 320·


·through 9 of IGWA's mitigation plan.··Proposal No. 3 is21·


·all about the assignment of the water permit22·


·application that IGWA has -- excuse me, not IGWA, but23·


·that certain groundwater districts have filed on the24·


·talus slope water at Rangen's facility.25·
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· · · · · · ·            That matter -- that particular water permit·1·


·has not been acted upon by the Department, other than·2·


·in terms of publication, and it hasn't been determined·3·


·that the permit will even be granted.·4·


· · · · · · ·            And so until that happens, it's not -- it·5·


·should not be part of the mitigation plan and shouldn't·6·


·be something that is considered by the Department at·7·


·this point in time.··We just don't know if that·8·


·application is going to be granted.·9·


· · · · · · ·            Rangen has filed its own application.10·


·There may be other protests, any number of matters11·


·could occur.··But until that occurs we should not spend12·


·our time in this hearing addressing what might be,13·


·because we just don't know.14·


· · · · · · ·            Proposals 4 and 5 of IGWA's mitigation plan15·


·deal with proposed mitigation solutions that involve16·


·replacing fish and paying lost profits.17·


· · · · · · ·            IGWA presented this argument actually in18·


·the Snake River Farms case, and the Director at that19·


·time unequivocally ruled out of hand, no, that ordering20·


·any kind of payment or fish solution would exceed his21·


·statutory authority and is not something that he could22·


·do.23·


· · · · · · ·            So we would ask that proposals 4 and 5 be24·


·dismissed and that there not be any evidence of those25·
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·proposals presented here today.·1·


· · · · · · ·            Proposals 6 through 9 of IGWA's mitigation·2·


·plan are, by IGWA's own admission in its mitigation·3·


·plan, really concepts at this point in time.··Concepts,·4·


·however, without technical support are not proper·5·


·components of a mitigation plan and isn't something·6·


·that the Department, that you, can evaluate under·7·


·Rule 43.·8·


· · · · · · ·            Until you know the particulars of those·9·


·particular solutions, you cannot evaluate whether they10·


·would in fact result in replacement water to Rangen.11·


·You have to have the details.··It's imperative.12·


· · · · · · ·            And in fact, in the Snake River Farms case,13·


·the Hearing Officer, Justice Schroeder, remarked on a14·


·proposal actually that Clear Springs had made.··It was15·


·apparently during the hearing there was a suggestion of16·


·some kind of pump-back option that Clear Springs was17·


·proposing instead of an over-the-rim solution.18·


· · · · · · ·            And Justin Schroeder clearly ruled in that19·


·case, look, it's just a concept.··It's a concept20·


·without technical support.··He said, "It's one that21·


·should be explored, but until I have more, I'm not22·


·going to rule on it."23·


· · · · · · ·            And he didn't, with good reason, because24·


·without the details you can't evaluate whether the25·
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·solutions, the proposed solutions would in fact result·1·


·in replacement water to Rangen under Rule 43.·2·


· · · · · · ·            From our perspective -- and let me move on·3·


·actually to address the Tucker Springs also.··IGWA has·4·


·filed a second mitigation plan proposing a pipe·5·


·solution from Tucker Springs to deliver water to·6·


·Rangen.··It is a concept.··No details.·7·


· · · · · · ·            More than that, it's a concept proposed in·8·


·a second mitigation plan which has not yet been·9·


·published to the public, which has not yet gone through10·


·the procedural steps that we've been talking about this11·


·morning.12·


· · · · · · ·            And so until that happens, it shouldn't be13·


·addressed in this hearing.··I appreciate the effort to14·


·be efficient.··But again, it makes no sense to address15·


·Tucker Springs until we have a clear proposal:16·


·engineering, real investigation, support, a plan on how17·


·it's going to be done, because then you can get into18·


·the nitty-gritty about whether it satisfies Rule 43.19·


· · · · · · ·            Bottom line is that from Rangen's20·


·perspective the next two days ought to be spent talking21·


·about credits for conversions, dried up acres, and22·


·recharge activities and the Sandy Pipeline.··Those23·


·are -- those are the mitigation proposals that are24·


·real, that are on the table, and that ought to be dealt25·
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·with.··The rest of this, until there are clear plans,·1·


·the Director ought not consider it.·2·


· · · · · · ·            Thank you.·3·


· · · ··       THE HEARING OFFICER:··Thank you, Ms. Brody.·4·


· · · · · · ·            Mr. Budge?·5·


· · · ··       MR. TJ BUDGE:··Thank you, Mr. Director.·6·


· · · · · · ·            I'll address first what was actually a·7·


·motion to dismiss parts 3 through 9 of our mitigation·8·


·plan, and then secondly address our desire to put on·9·


·some explanation of another mitigation solution that10·


·we've identified.··And just in the interest of11·


·efficiency, I would like to have some discussion of12·


·Tucker Springs.13·


· · · · · · ·            First, on the motion to dismiss a little14·


·bit of background, I think, is appropriate.··In15·


·anticipating an order on the Rangen delivery call16·


·proceeding, the groundwater pumpers had certainly17·


·discussed ways a curtailment obligation could be18·


·mitigated.19·


· · · · · · ·            At that time we had no idea if there would20·


·be a mitigation obligation, and if so, no idea what the21·


·extent of that obligation would be.··So certainly not22·


·realistic to spend money engineering, acquiring23·


·easements, designing plans for mitigation proposals we24·


·didn't know would exist or in what quantity.25·
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· · · · · · ·            Once the order was issued -- and frankly a·1·


·little more -- dealing perhaps more acres than we·2·


·anticipated, there, as you might imagine, was a quick·3·


·action to figure out how we actually mitigate this·4·


·curtailment order.·5·


· · · · · · ·            And we met with our clients and we talked·6·


·about solutions that had been discussed previously, and·7·


·we identified things that they often do, too, when they·8·


·need water.··They install pumps, they install pipes,·9·


·they exchange water and things of that nature.10·


· · · · · · ·            And we felt it was important to get the11·


·mitigation process started as quickly as possible.··And12·


·so we did submit a mitigation plan within ten days or13·


·so, if my recollection is right, of the curtailment14·


·order.15·


· · · · · · ·            I think with some cooperation Rangen could16·


·have looked at those mitigation proposals, identified17·


·which ways they thought were most effective to get them18·


·water, and we could have sat around the same table and19·


·been a long ways down the road of implementing ways to20·


·actually get water to Rangen's facility.21·


· · · · · · ·            Unfortunately, what we've learned from this22·


·proceeding is that Rangen has been far more interested23·


·in killing IGWA's mitigation plan than finding ways to24·


·get water to its facility.25·
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· · · · · · ·            We admit that we don't have every·1·


·mitigation proposal fully engineered.··We don't have·2·


·all of the easements in place, haven't undertaken the·3·


·condemnation actions that may be necessary.··And we·4·


·don't think it would have been a practical or effective·5·


·use of time or resources to do that.··First given the·6·


·time constraints, and second given the costs involved.·7·


· · · · · · ·            We view a mitigation plan as not all that·8·


·much different than a water right application or a·9·


·transfer application.··When a water user files for a10·


·water right or a transfer, they provide the Department11·


·with information to understand hydraulically how that12·


·will work.··We're going to move water from A to B.13·


·We're going to change a point of diversion from C to D.14·


· · · · · · ·            The water user doesn't run power to their15·


·proposed points of diversion, they don't drill wells,16·


·install pivots, interconnect systems, do engineering17·


·until they know the Department will accept it from a18·


·hydrologic standpoint that that can be implemented19·


·without injuring other water users.20·


· · · · · · ·            And that's what we anticipate this21·


·proceeding being.··We can discuss and explain each of22·


·our proposals, how they'll work in practice, how23·


·they'll benefit Rangen.24·


· · · · · · ·            We don't want to engineer an over-the-rim25·
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·plan unless the Director decides that can reasonably·1·


·address their need, or a pump-back plan.··And once the·2·


·Director approves mitigation solutions, then we can·3·


·evaluate which are cost effective, prepare the·4·


·engineering, and do that.·5·


· · · · · · ·            But there's certainly enough information·6·


·for the Director to evaluate the hydraulics of our·7·


·mitigation plan and whether they will in fact provide·8·


·water to Rangen.··And we would certainly ask the·9·


·Director to listen to the evidence we have to present10·


·at the hearing on this matter.11·


· · · · · · ·            Now turning to the Tucker Springs.··As we12·


·continue to investigate the mitigation solutions we13·


·initially identified, another solution was brought to14·


·our attention involving another spring that's not far15·


·away called Tucker Springs.16·


· · · · · · ·            And we've been engaged in efforts to17·


·procure the right to use some of that water for18·


·mitigation.··The Tucker Springs project, which I won't19·


·go into detail, but it's really mechanically no20·


·different than like a pump-back or over-the-rim.··It's21·


·just pumping water from one spring to other.22·


· · · · · · ·            We think if Rangen is interested in water23·


·they would want to hear more about it.··We are not24·


·asking the Director to preclude Rangen from challenging25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. I 3/17/2014


Page 39


·that proposal later on, but we do have Dr. Brendecke·1·


·here from Colorado.··And we would like to preserve just·2·


·a brief, general explanation of how that would work.·3·


·That would benefit not only us and the Director to·4·


·understand what else is out there, but also Rangen to·5·


·understand this other solution.·6·


· · · · · · ·            And if Rangen upon further investigation·7·


·has objections to it, they would certainly have the·8·


·chance to raise those.··We're not trying to foreclose·9·


·them from doing that, but we do think there's value in10·


·having this out there as another alternative that we're11·


·exploring at this point that we think is promising.12·


· · · · · · ·            Any questions?13·


· · · ··       THE HEARING OFFICER:··Thank you, Mr. Budge.14·


· · · ··       MR. TJ BUDGE:··Thank you.15·


· · · ··       THE HEARING OFFICER:··Ms. Brody?16·


· · · ··       MS. BRODY:··The procedure set up for mitigation17·


·plans doesn't provide for the kind of exploratory18·


·discussions that IGWA is proposing to have here.··If19·


·IGWA has a proposal, it's supposed to outline it in20·


·detail, present it, explain how it provides either the21·


·steady state or the direct flow that the Director's22·


·order requires.··And then this is the time and place23·


·for Rangen to present any objections that it has to the24·


·particular proposals.25·
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· · · · · · ·            We've only had a short period of time to·1·


·look at this, but we've sent interrogatories.··We've·2·


·taken depositions.··We've asked the questions, "Tell·3·


·us, what is your plan?" so that we could formulate the·4·


·objections that we're required to present at this·5·


·hearing.·6·


· · · · · · ·            And the issues on, for example, on·7·


·proposals 6 through 9 is there aren't any details.·8·


·There's not any information, so Rangen can't react to·9·


·it.··Again, this is the time and place.··This is the10·


·shot that Rangen has at these proposals.11·


· · · · · · ·            And if we don't have the details, then we12·


·can't do our job.··And that's why I'm saying it's13·


·not -- they don't meet the requirements under Rule 4314·


·in terms of what the details that the mitigation plan15·


·has, Rangen can't respond to it, and as a result, those16·


·proposals should be dismissed.17·


· · · · · · ·            When they come up with a particular plan18·


·and if they want to discuss them with Rangen, terrific.19·


·But until that happens, it's not ripe for the20·


·Department to consider.··The Department shouldn't issue21·


·any kind of advisory opinion, and we ought to just22·


·focus this hearing again on the two issues that we've23·


·got, the credits and the Sandy Pipeline.··Those are the24·


·proposals that should be dealt with.25·
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· · · · · · ·            Thank you.·1·


· · · ··       THE HEARING OFFICER:··Okay.··Thank you,·2·


·Ms. Brody.·3·


· · · · · · ·            Mr. Budge?·4·


· · · ··       MR. TJ BUDGE:··Brief response.·5·


· · · · · · ·            I take exception to the idea that we·6·


·haven't provided any details about our plans.··Rangen·7·


·has interviewed a number of people, including·8·


·Dr. Brendecke and Lynn Carlquist, and we've explained·9·


·exactly how each of these proposals benefits Rangen.10·


· · · · · · ·            Frankly, I find it a bit disingenuous to11·


·spend the first 20 minutes talking about fairness and12·


·liberal construction and helping Rangen out and not13·


·prejudicing them, and then the day before the hearing,14·


·a month after our mitigation plan was filed, we get a15·


·motion to dismiss 70 percent of it.16·


· · · · · · ·            So if they had those concerns, they could17·


·have raised them.··But the truth is they don't want18·


·mitigation.··We're here to show how we can provide it.19·


·And in the past there have been people who have20·


·objected to mitigation, and the directors allowed it21·


·over their objection.22·


· · · · · · ·            That's what we're going to do.··We'll23·


·explain to the Director the same thing we explained to24·


·Rangen in the depositions, and you'll understand25·
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·exactly how they benefit Rangen and to what extent.·1·


· · · ··       THE HEARING OFFICER:··Okay.··Thank you,·2·


·Mr. Budge.·3·


· · · · · · ·            As I look at the documents, I have two·4·


·motions that are pending:··One is a motion to dismiss·5·


·proposals 3 through 9, and then there is a motion in·6·


·limine related to presentation of any evidence·7·


·regarding water being provided from Tucker Springs.·8·


· · · · · · ·            So let me talk first about the motion to·9·


·dismiss, and I suppose it could be also interpreted as10·


·a motion in limine.··But because the motion was to11·


·dismiss specific proposals, I'll go through those.12·


· · · · · · ·            So with respect to No. 3, which is the13·


·portion of the mitigation plan that relates to a filing14·


·of a water right application by IGWA for diversion and15·


·use of water from the talus slope in and near the16·


·Curren Tunnel, this is a pending application, as you17·


·pointed out, Ms. Brody, but nonetheless, it is a viable18·


·proposal for mitigation and it is fact based, although19·


·we won't have all of the facts, but certainly some20·


·information regarding the application would be valuable21·


·to the Department and the Director.22·


· · · · · · ·            So with respect to the motion to dismiss,23·


·I'll deny it for component No. 3.··That is the water24·


·right application No. 36-16976 and information related25·
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·to the application.·1·


· · · · · · ·            With respect to proposals 4 and 5, this·2·


·would be either monetary compensation or replacement of·3·


·fish that may not be able to be reared as a result of·4·


·reductions in water flows from Rangen or from Curren·5·


·Tunnel.·6·


· · · · · · ·            In previous decisions or a previous·7·


·decision by the Department, and my understanding is·8·


·that we've consistently interpreted that either·9·


·replacement in compensation or replacement in10·


·commodity, other than water, is not an acceptable form11·


·and proposal in a mitigation plan.··And so I will grant12·


·the motion to dismiss related to proposals 4 and 5.13·


· · · · · · ·            With respect to portions 6 through 7,14·


·Ms. Brody, I'll just quote what you said.··You said you15·


·needed to know the particulars and that these are16·


·concepts, you said without technical support, but from17·


·the Hearing Officer's perspective you're essentially18·


·telling me that these are matters of fact and issues of19·


·facts, and they're issues of fact that the Director20·


·should hear in the hearing.··And the development of21·


·those facts I recognize perhaps the parties have not22·


·been given a great deal of time to explore the facts,23·


·but certainly they've been engaged in talking about it.24·


· · · · · · ·            And so I'll deny the motion to dismiss25·
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·regarding items 6 through 9 of the mitigation plan.·1·


· · · · · · ·            And so we will hear evidence regarding·2·


·proposals 1 through 3 and proposals 6 through 9 in the·3·


·hearing.··And now let's go to the motion --·4·


· · · · · · ·            Yes, Mr. Budge.·5·


· · · ··       MR. TJ BUDGE:··I apologize for talking so much.·6·


· · · · · · ·            On 4 and 5, which are the fish replacement·7·


·and monetary compensation, I ought to clarify our·8·


·request in that regard.·9·


· · · ··       THE HEARING OFFICER:··Okay.10·


· · · ··       MR. TJ BUDGE:··We always understood that the11·


·Director would not be approving those over Rangen's12·


·objection.13·


· · · · · · ·            My recollection from the prior case is that14·


·those were approved subject to the seniors' agreement.15·


·And so we put those in there to let Rangen know that16·


·we're willing to explore and discuss all options,17·


·including providing fish and money.18·


· · · · · · ·            And I guess what we were hoping for was19·


·a -- maybe a conditional approval that those would be20·


·valid to the extent Rangen accepts them.21·


· · · ··       THE HEARING OFFICER:··Thank you, Mr. Budge.22·


· · · · · · ·            My view is that there's a broad spectrum of23·


·possibilities in the settlement arena.··And those24·


·possibilities are more narrow in the ability of the25·
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·Director to consider in a mitigation plan.··So I·1·


·appreciate you calling them to the attention of the·2·


·Director and the parties, but those components more·3·


·properly should be addressed in a negotiation setting·4·


·and not in the contested case here.··Thank you.·5·


· · · · · · ·            Okay.··Now let's just talk about the motion·6·


·in limine.··And I have some empathy for IGWA and the·7·


·time frames within which they and it was trying to·8·


·propose various, I guess, alternatives for mitigation.·9·


· · · · · · ·            And some of those possibilities may not10·


·have been evident to IGWA at the time that it filed its11·


·initial mitigation plan.··So I have some empathy.12·


·Nonetheless, the rules require that we publish notice13·


·of specific mitigation plans.··I really would like to14·


·be able to consolidate so that we don't have a double15·


·hearing regarding another mitigation plan.··But16·


·nonetheless, I think the rules require that we publish17·


·notice, and then prospective parties have an18·


·opportunity to participate.19·


· · · · · · ·            We may have parties who have an interest in20·


·Tucker Springs that aren't even here today.··And they21·


·should also have an opportunity to participate.··And we22·


·haven't given them that opportunity in this proceeding.23·


· · · · · · ·            So despite the fact that I'd like to rule24·


·so that we allow as much to come in as possible for the25·
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·sake of economy, we need to protect the prospective·1·


·parties and the process that's set forth in the·2·


·conjunctive management rules.·3·


· · · · · · ·            So I grant the motion in limine regarding·4·


·the proposal to mitigate with water from Tucker·5·


·Springs.··And we'll just have to go through the·6·


·process, Mr. Budge.·7·


· · · · · · ·            Yes.·8·


· · · ··       MR. TJ BUDGE:··I think we did anticipate going·9·


·through that process and weren't attempting to10·


·short-circuit that.··Really what we're hoping to do is11·


·just provide an offer of proof and preserve some12·


·testimony.13·


· · · · · · ·            It may be that Dr. Brendecke has to come14·


·back in that other proceeding anyways.··But it also may15·


·be that some understanding of, you know, preliminarily16·


·of what's at stake may avoid that happening, and that17·


·would give us a chance to preserve some testimony with18·


·the reporter here.··We didn't anticipate, you know,19·


·short-circuiting the standard procedure.20·


· · · ··       THE HEARING OFFICER:··I strain to want to do it,21·


·Mr. Budge.··But I think it's outside of this22·


·proceeding, and perhaps it's a matter for settlement23·


·discussions to begin with.··And if we have to, we'll24·


·come back.··Thanks.25·
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· · · · · · ·            Ms. Brody.·1·


· · · ··       MS. BRODY:··Director Spackman, let me just ask·2·


·one clarifying question with respect to proposal No. 3.·3·


· · · ··       THE HEARING OFFICER:··Okay.·4·


· · · ··       MS. BRODY:··I assume that you won't be making·5·


·any findings with respect to the permit; is that right?·6·


· · · ··       THE HEARING OFFICER:··No, there won't be any·7·


·final determination of whether the application is·8·


·approved or not approved.··It's a separate proceeding.·9·


· · · ··       MS. BRODY:··Okay.··Thank you.10·


· · · ··       THE HEARING OFFICER:··Okay.··Other matters we11·


·need to talk about?12·


· · · · · · ·            Do the parties want a moment to regroup?13·


· · · · · · ·            Mr. Budge, Randy.14·


· · · ··       MR. RANDY BUDGE:··Mr. Director, one preliminary15·


·matter before we proceed with the evidence, if I may.16·


·I think we have a stipulation with counsel relative to17·


·the admission of the deposition and exhibits of Alan18·


·Hansten, the manager for North Side Canal Company.··I19·


·wanted to confirm that so we won't try to bring him as20·


·a witness.21·


· · · ··       MR. HAEMMERLE:··Director, that's correct.··We do22·


·have an agreement with -- regarding Alan Hansten.23·


·We're going to introduce his deposition.24·


· · · · · · ·            The difficulty with part of that, Randy, is25·
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·that the exhibits aren't actually attached to the·1·


·deposition.··So we'll have to go through allowing his·2·


·deposition in and identifying some of the important·3·


·exhibits that went along with that.··But that is·4·


·correct.·5·


· · · ··       MR. RANDY BUDGE:··And one other matter relative·6·


·to depositions, we had proposed Frank Erwin's·7·


·deposition and Butch Morris' deposition also come in in·8·


·lieu of their testimony.··I don't know if Rangen has·9·


·changed their position on that, but both of those10·


·parties had made contact with us over the weekend11·


·asking if that were possible so they wouldn't have to12·


·appear.13·


· · · · · · ·            And so I pose that to counsel simply14·


·because they may have been contacted as well over the15·


·weekend by counsel for those parties who was trying to16·


·secure a stipulation.17·


· · · ··       MR. HAEMMERLE:··I appreciate the request for18·


·that, Director.··We did speak about that previously.19·


·But we did, I think, inform IGWA that we did in fact20·


·want Mr. Erwin and Mr. Morris to be here.··I think21·


·they're scheduled to be here tomorrow.··And we don't22·


·anticipate that their testimony is going to take too23·


·long.24·


· · · ··       MR. RANDY BUDGE:··And one other final matter --25·
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·and I apologize for belaboring the point, but it might·1·


·expedite the hearing.··There were a number of exhibits·2·


·that we've identified that are simply part of the·3·


·records of the Department in other proceedings, various·4·


·orders.··And we would ask that judicial notice be taken·5·


·of those specific exhibits just to expedite the·6·


·proceeding.·7·


· · · · · · ·            And those documents are IGWA's·8·


·Exhibits 103, 104, 105, also 119, 120, 130, and --·9·


·excuse me, that's 1030, and also 1034 through 1049.10·


·And we just wanted to identify of those matters, we'd11·


·ask judicial notice be taken.··We'd ask a stipulation12·


·of counsel for the admission of those.··And they can13·


·take a look at them while we take our short break and14·


·come back and respond on that.15·


· · · · · · ·            And if Rangen has some similar exhibits16·


·they want to present, we can discuss that as well, if17·


·you want to identify them.18·


· · · ··       MR. HAEMMERLE:··I think it might behoove us,19·


·Director, to have a short kind of consultation on --20·


·I'm sure there's other exhibits that we can agree to.21·


·So maybe if we can take 15 minutes or so.22·


· · · ··       THE HEARING OFFICER:··Okay.··That would be23·


·great.24·


· · · · · · ·            Before we break, let me just ask a question25·
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·or two.·1·


· · · · · · ·            I understood at the end of last week that·2·


·Alan Hansten might participate via teleconference or·3·


·videoconference.·4·


· · · · · · ·            And the parties have determined, then, that·5·


·his deposition will substitute for his direct·6·


·testimony; is that correct?·7·


· · · ··       MR. HAEMMERLE:··That's correct, Director.·8·


· · · ··       MR. RANDY BUDGE:··Correct.·9·


· · · ··       THE HEARING OFFICER:··Okay.··That's great,10·


·because then we don't need to worry about the VCR11·


·setup.12·


· · · · · · ·            And then there's some question -- I suppose13·


·what you want to talk about, Mr. Haemmerle, is14·


·stipulation to some of these marked exhibits that Randy15·


·Budge has referred to.··And we'll expect that16·


·Mr. Morris and Mr. Erwin will be here tomorrow.17·


· · · · · · ·            And the only other question that I have,18·


·based on some of the rumors that I've heard coming back19·


·to me, is how long do we anticipate for this hearing?20·


·I have scheduled two days.··Do we need to block out21·


·another half day or more on Wednesday?··I know I have a22·


·commitment Wednesday afternoon.··But what do the23·


·parties think?24·


· · · ··       MR. HAEMMERLE:··Well, it seems like I'm always25·
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·wrong, but I think two days should cut it.··We've taken·1·


·depositions.··None of the depositions have taken all·2·


·that long.··And I think we're ready to condense the·3·


·testimony down even further than that.··So I feel good·4·


·about two days.·5·


· · · ··       MR. TJ BUDGE:··We're optimistic we'll be done in·6·


·two days.··If you wouldn't mind keeping maybe part of·7·


·the day Wednesday open just in case.·8·


· · · ··       THE HEARING OFFICER:··Okay.··I'm clearing out·9·


·Wednesday morning for the parties.··I hope your10·


·schedules will remain.11·


· · · · · · ·            Okay.··Let's break for 15 minutes.··We'll12·


·come back about 10:25.13·


· · · · · · ·            (Recess.)14·


· · · ··       THE HEARING OFFICER:··Okay.··We are back on the15·


·record.··And the lights are low, and that must mean the16·


·show's ready to start.17·


· · · · · · ·            So the parties have discussed possibility18·


·of stipulation, I think, regarding exhibits,19·


·Mr. Haemmerle --20·


· · · ··       MR. HAEMMERLE:··That's correct, Director.21·


· · · ··       THE HEARING OFFICER:··-- and Mr. Budge.22·


· · · ··       MR. RANDY BUDGE:··Yes.23·


· · · ··       THE HEARING OFFICER:··Does somebody want to24·


·recite some stipulation?··I assume there is one.25·
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· · · ··       MR. RANDY BUDGE:··Yeah.··Thank you.·1·


· · · · · · ·            With respect to IGWA's exhibits, I believe·2·


·we have an agreement to admit all of these exhibits for·3·


·all purposes.··Exhibit 2002 --·4·


· · · ··       MR. TJ BUDGE:··1000.··You have the wrong list.·5·


· · · ··       MR. RANDY BUDGE:··Wait a minute.·6·


· · · ··       MR. HAEMMERLE:··Randy, why don't you do yours,·7·


·and then I'll do ours.·8·


· · · ··       MR. RANDY BUDGE:··Okay.·9·


· · · ··       MR. HAEMMERLE:··Simpler that way.10·


· · · ··       MR. RANDY BUDGE:··Okay.··Our exhibits would be11·


·1003, 1004, 1005, 1019, 1020, 1030 through 1050, 1078,12·


·and 1079.··We'd propose to admit for all purposes.13·


· · · ··       THE HEARING OFFICER:··Mr. Haemmerle?14·


· · · ··       MR. HAEMMERLE:··Thank you, Director.15·


· · · · · · ·            We have agreed for the admission of 200216·


·through 2006, 2009 through 2012, 2041 through 2043.17·


·200- --18·


· · · ··       MR. RANDY BUDGE:··Excuse me.19·


· · · ··       MR. HAEMMERLE:··Yeah.20·


· · · ··       MR. RANDY BUDGE:··I think 2041A was a backfile,21·


·not included.22·


· · · ··       MR. HAEMMERLE:··I don't have 41A on my list.23·


· · · · · · ·            Proceeding -- Counsel, you can correct me24·


·if I'm wrong on any of these -- 2041 through 2043,25·
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·2045, 2046, 2047, 2049, 2051, 2052, 2053A, 2054A,·1·


·2055A, 2056A, 2057, 2058A, 2059A, 2060A, 2061A, 2062,·2·


·2063, 2064A, 2065A, 2066A, 2068, and 2070 and 2074.·3·


· · · ··       MR. RANDY BUDGE:··We don't have a 2074.·4·


· · · ··       MR. HAEMMERLE:··2074, Counsel, is the color·5·


·version of Frank Erwin's map that he created of·6·


·basically Basin 36A, Water District 36A.·7·


· · · ··       MR. MAY:··It's the color version of what is·8·


·2011, without Frank's notes on it.·9·


· · · ··       MR. RANDY BUDGE:··Okay.··Fritz, the only10·


·clarification is, just because I'm not sure if you11·


·intended it to be in the sequence, 2041A backfile was12·


·not included.13·


· · · ··       MR. HAEMMERLE:··We'll include 2041A as the14·


·backfile, yes.15·


· · · ··       MR. RANDY BUDGE:··I don't think we want to have16·


·the backfiles come in yet.17·


· · · ··       MR. HAEMMERLE:··That's fine.18·


· · · ··       MR. RANDY BUDGE:··Any of the backfiles.··So19·


·excluding -41A.20·


· · · ··       MR. HAEMMERLE:··Yeah.··So it's just 241 (sic)?21·


· · · ··       MR. RANDY BUDGE:··Correct.22·


· · · ··       MR. HAEMMERLE:··All right.23·


· · · ··       THE HEARING OFFICER:··Okay.··And the parties24·


·have agreed to and stipulated to the admission of the25·
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·recited exhibits, Mr. Budge and Mr. Haemmerle?·1·


· · · ··       MR. HAEMMERLE:··Yes, Director.··Contrary to the·2·


·last hearing where we tried to preserve things, it's·3·


·easier just to -- we've stipulated to the admission of·4·


·those documents without reservation.·5·


· · · ··       THE HEARING OFFICER:··Okay.··And I won't reread·6·


·the numbers.··They're in the record.··So as we go·7·


·through -- unless you want me to, but I don't know that·8·


·there's a need for me to reread them for clarification.·9·


·But if there's any question as we go through the10·


·testimony, please raise the question or some objection11·


·to it.12·


· · · · · · ·            (Exhibits 1003-1005, 1019, 1020, 1030-1050,13·


· · · ··       1078, 1079, 2002-2006, 2009-2012, 2041-2043,14·


· · · ··       2045-2047, 2049, 2051, 2052, 2053A, 2054A,15·


· · · ··       2055A, 2056A, 2057, 2058A, 2059A, 2060A, 2061A,16·


· · · ··       2062, 2063, 2064A, 2065A, 2066A, 2068, 2070, and17·


· · · ··       2074 received.)18·


· · · ··       THE HEARING OFFICER:··Okay.19·


· · · ··       MS. BRODY:··Director Spackman?20·


· · · ··       THE HEARING OFFICER:··Yes, Ms. Brody.21·


· · · ··       MS. BRODY:··I'm not Blind Canyon's lawyer, but22·


·we probably ought to all be sensitive to the fact that23·


·these folks have the right to participate in all of24·


·this.··If you --25·
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· · · ··       MR. LEMMON:··I did bring a copy of what I'm·1·


·going to present today and left it over here.··But it·2·


·really doesn't contain a lot of graphs and tables or·3·


·anything.··So it's just basically what I intend to --·4·


· · · ··       THE HEARING OFFICER:··Well, Mr. Lemmon, I think·5·


·really the question Ms. Brody is raising -- and thank·6·


·you for calling my attention to it, but I don't know·7·


·that Mr. Lemmon participated in the discussion·8·


·regarding the exhibits and stipulation to their·9·


·admission.10·


· · · · · · ·            And so, Mr. Lemmon, you're at a slight11·


·disadvantage here because -- and it creates maybe some12·


·tension in my handling of the exhibits because Rangen13·


·and IGWA have stipulated to the admission of exhibits,14·


·but you have not stipulated.··And so as these exhibits15·


·come in and we talk about them, you have every right16·


·then to object to the exhibits as they're offered.17·


· · · ··       MR. LEMMON:··Okay.18·


· · · ··       MS. BRODY:··Unless you want to participate in19·


·the stipulation.20·


· · · · · · ·            And maybe at a break, it might be21·


·worthwhile to have Mr. Lemmon look at these specific22·


·exhibits so that he might have the opportunity to23·


·stipulate as well.24·


· · · · · · ·            Is that a possibility?··How do we want to25·
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·handle it?·1·


· · · ··       MR. RANDY BUDGE:··Well, I believe we served·2·


·copies of the exhibits.··I'm not sure if you have·3·


·those.··Some of them were sent electronically.·4·


· · · ··       MR. LEMMON:··I don't have copies of those·5·


·exhibits, no.·6·


· · · ··       THE HEARING OFFICER:··What we could do,·7·


·Mr. Lemmon, is I have copies here.··In fact, I don't·8·


·know whether there are double copies.··But --·9·


· · · ··       MR. BAXTER:··You have your copies here, and then10·


·the copies for the witnesses over there.11·


· · · ··       MR. LEMMON:··I don't anticipate objecting to any12·


·of the exhibits that will be presented.··But at this13·


·point in time I don't know what's being presented, so I14·


·really can't...15·


· · · ··       THE HEARING OFFICER:··I'll tell you what I will16·


·do.··I've written down the exhibits and the numbers17·


·here, and I'll provide you a copy of the numbers.··And18·


·during breaks perhaps you could at least thumb through19·


·and see what those exhibits are and familiarize20·


·yourself with them.··And then at least you'll have some21·


·opportunity to -- when they come up to be acquainted22·


·with the exhibits and to voice your opinion on them one23·


·way or another.24·


· · · ··       MR. LEMMON:··Okay.··Thank you.25·
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· · · ··       THE HEARING OFFICER:··Will that be okay?·1·


· · · · · · ·            All right.··Other matters?·2·


· · · · · · ·            Thank you, Ms. Brody, for pointing that·3·


·out.·4·


· · · · · · ·            I want you to fully participate,·5·


·Mr. Lemmon, in the proceedings, and I want to keep you·6·


·in mind and assist you to the degree I can.·7·


· · · · · · ·            Okay.··Other preliminary matters?·8·


· · · · · · ·            Thanks for the efforts of counsel in·9·


·working through and stipulating to some of these10·


·exhibits.··It will save us a lot of time.11·


· · · · · · ·            Okay.··Are we ready for presentation of12·


·evidence?13·


· · · ··       MR. RANDY BUDGE:··Yes.14·


· · · ··       MR. HAEMMERLE:··Director, we had spoken with15·


·IGWA about our desire to make -- kind of present a16·


·roadmap of what we're intending to do.··I think that17·


·would be helpful.18·


· · · ··       THE HEARING OFFICER:··I did not offer the19·


·parties the opportunity for a preliminary statement.20·


· · · · · · ·            Is that what you're asking for,21·


·Mr. Haemmerle?22·


· · · ··       MR. HAEMMERLE:··Yes, Director.23·


· · · ··       THE HEARING OFFICER:··Mr. Budge?24·


· · · ··       MR. RANDY BUDGE:··We don't intend to.25·
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· · · ··       THE HEARING OFFICER:··You don't intend to offer·1·


·any preliminary statement?·2·


· · · · · · ·            Mr. Haemmerle.·3·


· · · ··       MR. HAEMMERLE:··May I, Director?·4·


· · · ··       THE HEARING OFFICER:··Sure.·5·


· · · ··       MR. HAEMMERLE:··Director, initially I want to·6·


·thank you for going through this process in a·7·


·methodical way, and I think you should be complimented·8·


·for that, and I think the whole Department should be.·9·


· · · · · · ·            As you know, the -- you issued an order in10·


·Rangen's delivery call which required two things:··It11·


·required the groundwater districts to either provide12·


·9.1 cfs at steady state or provide to us 9.1 cfs of13·


·direct flow phased in over a five-year period.14·


· · · · · · ·            In response to that IGWA filed what it15·


·called a mitigation plan.··And we are certainly16·


·prepared to address some of the objective things that17·


·are presented in that plan.18·


· · · · · · ·            I think the only real objective things are19·


·the request for credit and the Sandy Pipeline.··Really,20·


·I think those are the only things that any party is21·


·prepared to present any fact or law about.22·


· · · · · · ·            The Director has already dealt with No. 423·


·and 5, and has held that those things will not be24·


·discussed.25·
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· · · · · · ·            And options 6 through 9, Director, really·1·


·once the evidence is presented you will find that those·2·


·are just highly speculative.··There's no concrete·3·


·proposals of any kind.··There's nothing that they can·4·


·present or have presented.·5·


· · · · · · ·            And then on the flip side, there's really·6·


·nothing for us to respond to, which leaves us with·7·


·simply addressing options 1 through 3.··With respect to·8·


·options 1 through 3, Director, going to steady state·9·


·first, the final order requires 9.1 cfs at steady10·


·state.11·


· · · · · · ·            There's going to be some evidence12·


·presented, either through IGWA or through the13·


·Department about conversions, voluntary curtailment,14·


·CREP, and recharge.··And we want to state, Director, at15·


·the very front end of this that probably the only16·


·person or entity that has any knowledge about the type17·


·of steady-state response and credit would be IDWR18·


·itself.19·


· · · · · · ·            So as long as the conversion acres are,20·


·one, within the curtailment area, that those21·


·conversions are in fact the activities of IGWA members,22·


·that those things are permanent changes, that those23·


·types of things have not already been factored into the24·


·Department's curtailment run, we would agree to them.25·
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· · · · · · ·            And further, we would ask that if the·1·


·Department is going to give credit for those things,·2·


·then the Department should enter an order doing two·3·


·things:··One, identifying the particular acreage that·4·


·are covered by conversions, CREP, and those kinds of·5·


·things; and at the end of the day, understanding that·6·


·this is a multiyear curtailment, multiyear mitigation·7·


·plan, enter an order specifying that there shall be no·8·


·pumping on those acres.·9·


· · · · · · ·            We think that's reasonable, that if they're10·


·entitled to a steady-state credit then those acres11·


·should remain unpumped.12·


· · · · · · ·            The bottom line, I think, on steady state,13·


·Director, is that at most the groundwater districts are14·


·going to be able to show a credit for a maximum of15·


·1.7 cfs, which is far short of what you had ordered of16·


·9.1 cfs.17·


· · · · · · ·            We think, given that the Department can do18·


·those types of calculations, and probably should do19·


·those types of calculations, really where we are is --20·


·or we think we are is the Sandy Pipeline itself.··Let21·


·me back up.22·


· · · · · · ·            Before we go into the Sandy Pipeline,23·


·Director, there would be some type of credit under a24·


·direct flow from a transient response for those25·
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·conversions, those types of things.··I think the best·1·


·numbers that anyone has come up with to date probably·2·


·is a total of .6 cfs for a transient response, direct·3·


·flow, which then leads us probably to the guts of what·4·


·this hearing is about.··And we think that's about the·5·


·Sandy Pipeline itself.·6·


· · · · · · ·            And for the Sandy Pipeline, Director,·7·


·that's going to involve the testimony of where the·8·


·water comes from.··The water comes from the North Side·9·


·Canal Company.··We'll hear the testimony of Alan10·


·Hansten.··You'll have his deposition transcript.11·


·You're going to hear the testimony of Butch Morris, who12·


·uses that water and who has proposed to obtain credit13·


·for it.··And finally, you'll hear the testimony of14·


·Frank Erwin.15·


· · · · · · ·            So going through those witnesses in order,16·


·Director, you will hear Alan Hansten, and he will tell17·


·you these things.··He will tell you that the North Side18·


·Canal Company delivers irrigation water, and their19·


·rights have a period of use from March 15th through20·


·November 15th.··His testimony will be that the actual21·


·irrigation season is actually less than that, that the22·


·canal turns on their water late March, and they turn23·


·off their water in late October.24·


· · · · · · ·            The North Side Canal Company records25·
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·indicate that the Sandy Ponds are delivered water·1·


·between late April through early October.··The point of·2·


·his testimony, Director, is that there is absolutely no·3·


·wastewater that's available from November 16th through·4·


·March 14th.·5·


· · · · · · ·            Now, IGWA has applied for a wastewater·6·


·permit 36-17011 for year-round use.··The point is·7·


·there's no water in the canal for year-round use.··So·8·


·to be sure, there's no year-round credits that should·9·


·be given, there's no benefit that Rangen could possibly10·


·obtain during the nonirrigation season.11·


· · · · · · ·            We then go to the testimony of Butch12·


·Morris.··Now, according to the mitigation plan,13·


·Mr. Morris would cease using his rights out of the14·


·talus slope, and in exchange for that IGWA would obtain15·


·an expected credit of 6.1 cfs.··There are currently a16·


·lot of problems with that proposal.17·


· · · · · · ·            The first problem, Director, is that18·


·Mr. Morris has one, and one only, wastewater right.19·


·And that's covered under 08723.··The period of use for20·


·that wastewater right is April 1st through21·


·October 31st, and that has a quantity diversion rate of22·


·2.4 cfs to irrigate 125 acres.23·


· · · · · · ·            You're going to hear testimony how24·


·Mr. Morris has been using that particular water to25·
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·irrigate what are called the Musser and Candy·1·


·properties, up to 435 acres.··You're going to hear·2·


·testimony that Mr. Morris has been using the 2.4 cfs·3·


·right that he has in addition to 6 more cfs for a total·4·


·of 8.5 cfs of water.·5·


· · · · · · ·            You'll find out that Mr. Morris has·6·


·available to him 14 shares held by the North Snake·7·


·Groundwater District.··The problem is those shares are·8·


·to be used on a property that's different than the·9·


·Martin-Curren Tunnel rights so there can't possibly be10·


·credit for that particular right.11·


· · · · · · ·            Because of the way that water right 0872312·


·was structured, Director, there's a combined-use13·


·statement limitation with three other rights out of the14·


·Martin-Curren Tunnel.··And that combined-use limitation15·


·is 3.98 cfs.16·


· · · · · · ·            You're going to hear calculations from17·


·perhaps Mr. Morris himself or through Rangen witnesses18·


·that in fact the only diversion rate that Mr. Morris19·


·currently has out of the Martin-Curren Tunnel is20·


·3.65 cfs.··And again, as we have told you under21·


·Mr. Hansten's testimony, Mr. Morris cannot obtain22·


·credits for year-round use.23·


· · · · · · ·            We're going to introduce IDWR records,24·


·Director.··Everyone's going to agree that despite25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. I 3/17/2014


Page 64


·whatever Butch Morris might be irrigating with the·1·


·wastewater right on one hand, the limitation of his·2·


·credit would be dictated by how much water is actually·3·


·flowing out of the Martin-Curren Tunnel.·4·


· · · · · · ·            We will present the Department's own·5·


·records for the Martin-Curren Tunnel.··You will see·6·


·2013 flows.··The 2013 flows from May through the end of·7·


·August are just barely over 1 cfs.··Again, nowhere near·8·


·the credit that IGWA is seeking of 6.1.·9·


· · · · · · ·            You're going to hear the testimony of Frank10·


·Erwin, Water District 36A.··He's going to testify a lot11·


·about his management of something called the Curren12·


·Ditch.··He'll testify that the Martin-Curren Tunnel's13·


·rights flow down through the Rangen property through14·


·the Curren Ditch where there's a weir that he measures.15·


· · · · · · ·            He's going to testify about the senior16·


·rights in the Curren Ditch that total 15 cfs.··And that17·


·ignores all the other senior rights along Billingsley18·


·that are senior both to the Curren Ditch senior rights,19·


·as well as the Martin-Curren Tunnel rights.20·


· · · · · · ·            He's going to testify that if the Curren21·


·Ditch does not exceed 15 cfs, then the Martin-Curren22·


·Tunnel rights are not in priority.··Mr. Erwin prepared23·


·a sheet that was presented during his deposition which24·


·shows that out of the last 12 out of 14 years the25·
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·Curren Ditch has flows of less than 15 cfs every single·1·


·July.··So for a good part of the summer, there's barely·2·


·over 1 cfs flowing out of the Martin-Curren Tunnel, and·3·


·even that they can't use because they're out of·4·


·priority.·5·


· · · · · · ·            So with that, Director, we think probably·6·


·at the end of the day that the Groundwater District·7·


·should receive no credit for Martin-Curren Tunnel right·8·


·flows.·9·


· · · · · · ·            With respect to the permit that IGWA filed10·


·on Rangen's talus slope, the Director is well aware11·


·that there's an orderly process that's set up, that we12·


·have in fact objected to that application.··Rangen has13·


·in fact filed a competing application.14·


· · · · · · ·            And what you'll see, Director, is that your15·


·own rules require that if the application is on someone16·


·else's property, they're supposed to obtain access.17·


·And when they proceed with the application, at the18·


·front end they're supposed to tell you how they're19·


·going to do that.20·


· · · · · · ·            Well, they haven't done that.··They haven't21·


·started doing that.··And the law can't possibly be that22·


·another party, being Rangen, has to perfect their water23·


·right application.··At the end of the day we believe we24·


·need to perfect our own.··We have no duty to perfect25·
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·theirs.·1·


· · · · · · ·            The bottom line with respect, Director, to·2·


·steady state -- or direct flow is you have ordered·3·


·3.4 cfs in year one.··There's probably going to be some·4·


·transient response that they deserve out of the·5·


·Martin-Curren Tunnel.··We think the maximum of that·6·


·would be approximately .6 cfs.··The Department's·7·


·probably in the best position to calculate that number.·8·


· · · · · · ·            Mr. Morris, who entered into the Memorandum·9·


·of Understanding, only has a wastewater permit for10·


·2.4 cfs.··So currently, that's the very most that he11·


·could get credit for out of the Martin-Curren Tunnel.12·


· · · · · · ·            The problem with that, of course, is that13·


·there's nothing that provides Rangen water during the14·


·nonirrigation season.··If they're mitigating with15·


·wastewater, it's important to note that the North Side16·


·Canal Company doesn't deliver for nearly five months.17·


·So for nearly five months Mr. Morris could not possibly18·


·obtain wastewater.19·


· · · · · · ·            The maximum credit out of the Martin-Curren20·


·Tunnel itself for most of the year, for the 2013 year,21·


·was less or just over 1 cfs.··Again, whatever -- even22·


·those flows would be subject to whatever is flowing23·


·over the Curren Ditch.··And again, for the last 12 out24·


·of 14 years, it's been less than 15 cfs.25·
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· · · · · · ·            The bottom line I think you'll find is that·1·


·there's no way, as a matter of fact -- and that's what·2·


·this whole proceeding is about, it's not possible to·3·


·obtain a credit for 6.1.··It's not possible to obtain a·4·


·credit for 3.4, and that's what we're going to talk·5·


·about.·6·


· · · · · · ·            Thank you, Director.·7·


· · · ··       THE HEARING OFFICER:··Thank you, Mr. Haemmerle.·8·


· · · · · · ·            Any rebuttal, an opening statement,·9·


·Mr. Budge?10·


· · · ··       MR. TJ BUDGE:··I'll try to be brief.11·


· · · · · · ·            But it does, I think, merit pointing out12·


·that a lot of the issues that Mr. Haemmerle has raised13·


·are not really issues in this proceeding.··Since filing14·


·our mitigation plan, we've interviewed Frank Erwin.15·


·We've interviewed Butch Morris.··Deposed Alan Hansten.16·


· · · · · · ·            And we've learned a lot of information from17·


·these events.··And some of the criticisms that Rangen18·


·has raised are not criticisms where we're trying to get19·


·more credit than is due, it's simply a reflection of20·


·both parties having a better understanding of how water21·


·is actually delivered in that area.22·


· · · · · · ·            We're not here to try to get a leg up or23·


·get more credit than what we're due.··What we are here24·


·to do is to explain what we've been doing for many25·
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·years that's benefited Rangen.··For at least ten years·1·


·Rangen has had an extraordinary benefit from the Sandy·2·


·Pipe that groundwater users put in at their sole·3·


·expense, and from North Side Canal Company water rights·4·


·that the groundwater users own and deliver through that·5·


·pipe, and for the use of wastewater through that pipe.·6·


· · · · · · ·            We've got no credit for that.··We had no·7·


·mitigation obligation to Rangen, yet they have·8·


·benefited extensively for many years, and they will·9·


·continue to benefit.··And all we're asking is that we10·


·get credit for the money and effort that we have spent11·


·year over year and continue to spend to benefit spring12·


·flows in the Hagerman area, including the Rangen flows.13·


· · · · · · ·            Let me just real quickly walk through the14·


·items that we seek mitigation credit for.··Conversions,15·


·CREP, and recharge.··This has been going on for many16·


·years in other cases.··There's a standard procedure for17·


·accounting for the conversions and CREP and recharge,18·


·and running the model and accounting for the benefit.19·


· · · · · · ·            All we're asking is for the Department to20·


·continue what's happened in other cases, continue to21·


·run the model, give credit where credit is due.22·


· · · · · · ·            Mitigation via the Sandy Pipe.··The pumpers23·


·aren't asking for more mitigation credit than actually24·


·benefits Rangen from the Sandy Pipe.··We understand25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. I 3/17/2014


Page 69


·that the Sandy Pipe does not provide more benefit than·1·


·the water that discharges from the tunnel.··There's·2·


·some questions as to whether the tunnel measurements·3·


·are accurate.··Department personnel have explained that·4·


·they may not be very accurate.·5·


· · · · · · ·            There may be some need for improved·6·


·measuring devices to calculate the credit going·7·


·forward.··That's all we ask.··And we're certainly happy·8·


·to participate in enabling accurate measurements and·9·


·accurate calculation of the credit.··We've always10·


·understood that was an irrigation season credit.··We're11·


·not asking for year-round credit.··That's not an issue12·


·in this proceeding.13·


· · · · · · ·            The assignment of our Billingsley Creek14·


·water right.··This is interesting.··There's water in15·


·the creek right now that could be used.··There is more16·


·than the 9 cfs mitigation obligation in the creek right17·


·now that Rangen could use.18·


· · · · · · ·            Absent Rangen's protest of our water right19·


·application, that would be approved in short order.20·


·They obviously are protesting that, and we understand21·


·they have the right to do that.··But we're prepared to22·


·deliver that water to them immediately, to assign our23·


·application to them immediately and they can take24·


·advantage of the priority date and the water right25·
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·associated with that.·1·


· · · · · · ·            Improvements to the Curren Tunnel.··We·2·


·learned in the last proceeding that the Curren Tunnel·3·


·induces water from the aquifer.··Dr. Brendecke will·4·


·explain from an engineering standpoint how this works.·5·


· · · · · · ·            The Curren Tunnel is there because it·6·


·increased the flow of water from the aquifer to Rangen·7·


·and to others.··And it's simple common sense to expect·8·


·that extending the tunnel, enlarging the tunnel would·9·


·induce more flow from the tunnel.10·


· · · · · · ·            Drilling a horizontal well.··This was a11·


·proposal that originated with Rangen.··Rangen hired an12·


·engineering firm to evaluate that.··And that firm, SPF13·


·Engineering, identified drilling a second tunnel, a14·


·horizontal well if you want to call it that, as a15·


·solution to providing more water to Rangen.16·


· · · · · · ·            All we seek is the Department's approval of17·


·that as a realistic mitigation solution so that we can18·


·take the work that's been done by Rangen's engineers19·


·and our own and continue to evaluate the feasibility of20·


·that and the engineering that would be required to make21·


·that happen.22·


· · · · · · ·            We can't tell you today how much water23·


·we're going to get from drilling the well.··There are24·


·models.··We can model the impact of the horizontal well25·
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·or extending the tunnel.··You'd also need to measure it·1·


·and see how much more water comes out of the aquifer.·2·


· · · · · · ·            This is just another in the list of·3·


·solutions that we've identified to find a way to get·4·


·water to Rangen.··That's all we're trying to do, is get·5·


·them water and avoid curtailment.·6·


· · · · · · ·            An over-the-rim plan.··This has been done·7·


·before and engineered before.··We've identified water·8·


·rights in the vicinity of Rangen.··We'll show you·9·


·there's lots of groundwater rights nearby, a very10·


·robust aquifer near Rangen, and there's no reason to11·


·think that we couldn't interconnect some of those wells12·


·and deliver them to Rangen, just as we had done or13·


·proposed to do and had approved for Snake River Farms.14·


· · · · · · ·            And then lastly, on the Snake River Farm15·


·case that Mrs. Brody discussed earlier, Clear Springs16·


·was the one that was proposing the pump-back.··They17·


·thought that was a suitable solution.··And if they18·


·think that's a suitable solution, so do we.19·


· · · · · · ·            Tom Rogers testified in the prior hearing20·


·that there are a number of pump-back systems at21·


·hatcheries throughout the state and other parts of the22·


·country.··There's no reason that that couldn't be23·


·designed here with aeration and whatever else may be24·


·needed.··And so this is also one of the solutions we'll25·
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·discuss.·1·


· · · · · · ·            Many of these solutions provide the full·2·


·9 cfs, some provide part.··And at the end of day, we'll·3·


·need to know which ones the Director believes are·4·


·reasonable mitigation solutions so that we can·5·


·implement the ones of those that are most cost·6·


·effective.·7·


· · · · · · ·            That's all we're trying to do, Director, is·8·


·avoid drastic circumstances and dire consequence of·9·


·curtailment by providing them water.··And there's a lot10·


·of ways to do it.··We just need to know which ways11·


·you'll accept, and we could put those into place.12·


· · · · · · ·            Thank you.13·


· · · ··       THE HEARING OFFICER:··Thank you.··Thank you,14·


·Mr. Budge.15·


· · · · · · ·            All right.··Are we now ready for16·


·presentation of testimony?17·


· · · ··       MR. HAEMMERLE:··Rangen's ready, Director.18·


· · · ··       THE HEARING OFFICER:··Okay.··IGWA?19·


· · · ··       MR. RANDY BUDGE:··Ready.20·


· · · ··       THE HEARING OFFICER:··All right.··Glad we're21·


·here.··First witness.22·


· · · · · · ·            Who will be examining?23·


· · · ··       MR. RANDY BUDGE:··We'd call Lynn Carlquist as24·


·IGWA's first witness.25·
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· · · ··       THE HEARING OFFICER:··Okay.··Mr. Carlquist, if·1·


·you'll come forward, please.·2·


· · · · · · ·            And, Mr. Randy Budge, I am assuming you are·3·


·examining the witness?·4·


· · · ··       MR. RANDY BUDGE:··Correct.·5·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Carlquist, if·6·


·you'll raise your right hand, please.·7·


··8·


· · · · · · · · ·                RICHARD LYNN CARLQUIST,·9·


·having been called as a witness by IGWA and duly sworn10·


·to tell the truth relating to said cause, testified as11·


·follows:12·


·13·


· · · ··       THE HEARING OFFICER:··Thank you.··Please be14·


·seated.15·


· · · · · · ·            And Mr. Budge.16·


·17·


· · · · · · · · · ·                  DIRECT EXAMINATION18·


·BY MR. BUDGE:19·


· · · ··       Q.· ·Could you please state your name and20·


·address for the record, please.21·


· · · ··       A.· ·Richard Lynn Carlquist.··1082 South -- 109222·


·South 2500 East in Hazelton, Idaho 83335.23·


· · · ··       Q.· ·What do you do for a living, Mr. Carlquist?24·


· · · ··       A.· ·I farm in that Hazelton area.25·
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· · · ··       Q.· ·And what type of -- just generally describe·1·


·your farm operation and irrigation practices.·2·


· · · ··       A.· ·It's a row-crop farming operation where we·3·


·raise small grains, alfalfa, sugar beets, and beans.·4·


· · · ··       Q.· ·And do you irrigate from groundwater?·5·


· · · ··       A.· ·I irrigate from groundwater and from canal·6·


·sources, and I have a wastewater right.·7·


· · · ··       Q.· ·Are any of your water rights subject to·8·


·curtailment in this proceeding?·9·


· · · ··       A.· ·Yes, they are.10·


· · · ··       Q.· ·And do you also have conversion acres?11·


· · · ··       A.· ·I do.12·


· · · ··       Q.· ·Are you currently a member of North Snake13·


·Groundwater District?14·


· · · ··       A.· ·I am.15·


· · · ··       Q.· ·And how long have you been a member?16·


· · · ··       A.· ·I've been a member of North Snake17·


·Groundwater District since its inception, since it was18·


·formed.19·


· · · ··       Q.· ·And do you currently serve in a capacity as20·


·chairman of the District?21·


· · · ··       A.· ·I do.22·


· · · ··       Q.· ·How long have you served in that capacity?23·


· · · ··       A.· ·The last six years.24·


· · · ··       Q.· ·And prior to serving as chairman, did you25·
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·have a position on the board of directors?·1·


· · · ··       A.· ·I was on the board of directors.·2·


· · · ··       Q.· ·Were you on the initial board of directors·3·


·since the inception of the District?·4·


· · · ··       A.· ·Yes.·5·


· · · ··       Q.· ·You also provided testimony before the·6·


·Department in the Rangen delivery call case that was·7·


·heard last May of 2013?·8·


· · · ··       A.· ·Yes.·9·


· · · ··       Q.· ·And you testified on behalf of the District10·


·and also IGWA in the previous delivery call cases known11·


·as the Surface Water Coalition case and also the Blue12·


·Springs -- or Blue Lakes and Clear Springs cases?13·


· · · ··       A.· ·Yes, I did.14·


· · · ··       Q.· ·Can you tell us approximately when the15·


·North Snake Groundwater District was formed?16·


· · · ··       A.· ·It was formed in the late '90s.17·


· · · ··       Q.· ·And what's the general purpose of the18·


·District?19·


· · · ··       A.· ·It's to oversee the protection of the20·


·groundwater rights that are owned by the members of the21·


·District.22·


· · · ··       Q.· ·Approximately how many acres are in North23·


·Snake Groundwater District?24·


· · · ··       A.· ·Approximately 97,000 acres that are25·
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·irrigated with well water, groundwater.·1·


· · · ··       Q.· ·Are you acquainted with the other districts·2·


·that are participating in this proceeding that are·3·


·subject to the curtailment order?·4·


· · · ··       A.· ·Yes, a little bit.·5·


· · · ··       Q.· ·And what other districts would be impacted?·6·


· · · ··       A.· ·It would be Magic Valley Groundwater·7·


·District and Southwest Irrigation District.·8·


· · · ··       Q.· ·And what about Goose Creek Irrigation·9·


·District?10·


· · · ··       A.· ·Goose Creek has some impact in the impact11·


·area.12·


· · · ··       Q.· ·Do you know approximately how many acres13·


·are involved in the other two districts?14·


· · · ··       A.· ·Just very approximately.15·


· · · ··       Q.· ·What would that be?16·


· · · ··       A.· ·There's about 125,000 acres, I believe, in17·


·Magic Valley Groundwater District; and there's around18·


·75- to 80,000 acres affected in Goose Creek and19·


·Southwest Irrigation District.20·


· · · ··       Q.· ·If I understand your testimony correctly,21·


·there are approximately 300,000 irrigated acres in22·


·these four districts you've described?23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·Do you know approximately how many wells25·
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·exist within your District, North Snake?·1·


· · · ··       A.· ·We have around 879 wells or -- in North·2·


·Snake Groundwater District.·3·


· · · ··       Q.· ·And are all of those wells within the zone·4·


·of curtailment established in the Rangen curtailment·5·


·order that was issued January 29th of 2014?·6·


· · · ··       A.· ·I believe almost all of them are.·7·


· · · ··       Q.· ·Is North Snake Groundwater District a·8·


·member of the Idaho Groundwater Appropriators, Inc.,·9·


·which is commonly referred to as IGWA?10·


· · · ··       A.· ·We are.11·


· · · ··       Q.· ·And do you know approximately when IGWA was12·


·organized?13·


· · · ··       A.· ·I believe IGWA was organized in 1997.14·


· · · ··       Q.· ·And what was the purpose, if you know, of15·


·IGWA?16·


· · · ··       A.· ·To have a common group to represent the17·


·groundwater pumpers in the ESPA.18·


· · · ··       Q.· ·And has IGWA been actively involved in19·


·mitigation efforts on behalf of its Groundwater20·


·District members?21·


· · · ··       A.· ·Yes, they have.22·


· · · ··       Q.· ·Can you just provide a very general23·


·overview of the type of mitigation efforts that IGWA24·


·participates in?25·
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· · · ··       A.· ·We have done recharge mitigation efforts.·1·


·We've been involved in conversion mitigation efforts.·2·


·We've been involved in dry-up mitigation efforts,·3·


·through some of the federal programs and on a District·4·


·basis, for the most part.··I think those cover it.·5·


· · · ··       Q.· ·And can you describe who IGWA's members·6·


·are.·7·


· · · ··       A.· ·There are members that are the groundwater·8·


·districts and irrigation districts within the ESPA.··I·9·


·believe there's approximately nine of those.··There are10·


·a number of cities.··There are a number of industrial11·


·organizations, businesses that are members of the12·


·District -- or of IGWA.13·


· · · ··       Q.· ·And as chairman of the North Snake14·


·Groundwater District, do you also sit on the executive15·


·committee of the Idaho Groundwater Appropriators?16·


· · · ··       A.· ·Yes, I do.17·


· · · ··       Q.· ·Are you here to testify on behalf of your18·


·district, North Snake, as well as IGWA?19·


· · · ··       A.· ·Yes.20·


· · · ··       Q.· ·Have you had direct involvement in the21·


·financing of the various mitigation projects that have22·


·been undertaken by IGWA and the groundwater districts23·


·in response to delivery calls?24·


· · · ··       A.· ·Yes, through our North Snake Groundwater25·
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·District I have.·1·


· · · ··       Q.· ·And what expenditures have the districts·2·


·incurred in order to pursue mitigation efforts with·3·


·respect to the Surface Water Coalition?··Just in a·4·


·general manner, how is that handled?·5·


· · · ··       A.· ·Assessments are made through membership in·6·


·IGWA to cover the expenses incurred in trying to·7·


·provide mitigation that our -- the various groundwater·8·


·districts and irrigation districts and cities and other·9·


·members are assessed to cover the mitigation costs that10·


·have been undertaken by IGWA.11·


· · · ··       Q.· ·And what do those costs involve?··Excuse12·


·me.··Strike that question.··Let me rephrase it.13·


· · · · · · ·            The mitigation efforts to the Surface Water14·


·Coalition on an annual basis involve what from a15·


·financial standpoint?16·


· · · ··       A.· ·Dollar amount or the type of --17·


· · · ··       Q.· ·Just the type of things you do that cost18·


·money.19·


· · · ··       A.· ·We have purchased water that's been used20·


·for recharge, we have purchased water to use for21·


·mitigation, and we have purchased facilities that have22·


·provided mitigation.23·


· · · ··       Q.· ·With respect to mitigation efforts to the24·


·Surface Water Coalition, does that involve the lease of25·
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·water from the holders of storage rights?·1·


· · · ··       A.· ·Yes, it has.·2·


· · · ··       Q.· ·And are those leases that happen on an·3·


·annual basis?·4·


· · · ··       A.· ·They have.·5·


· · · ··       Q.· ·And do those leases vary year to year,·6·


·depending on what the requirements may be to meet·7·


·mitigation obligations?·8·


· · · ··       A.· ·They have varied some year to year.·9·


· · · ··       Q.· ·And just generally, that involved leasing10·


·water from the reservoir system and delivering them11·


·downstream to senior Surface Water Coalition members12·


·who have an obligation?13·


· · · ··       A.· ·That's what's happened.14·


· · · ··       Q.· ·And are those costs typically paid by15·


·assessment to the members?16·


· · · ··       A.· ·They have been.17·


· · · ··       Q.· ·Can you give us a range of what they may18·


·have been over the last ten years from year to year,19·


·what would be the approximate range.20·


· · · ··       A.· ·For the total ten years or for --21·


· · · ··       Q.· ·What would be a low to a high number over22·


·that last ten-year period that you've been involved23·


·with?24·


· · · ··       A.· ·Well, on the low it's been in the low tens25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. I 3/17/2014


Page 81


·of thousands of dollars, up to the millions of dollars·1·


·that we have spent in some years.·2·


· · · ··       Q.· ·And that would simply be expenditures based·3·


·on member assessments to mitigate to the Surface Water·4·


·Coalition?·5·


· · · ··       A.· ·Yes.·6·


· · · ··       Q.· ·Have you also been involved in other·7·


·mitigation projects with respect to senior rights who·8·


·have made calls in the Thousand Springs area?·9·


· · · ··       A.· ·I have.10·


· · · ··       Q.· ·And what mitigation efforts have been11·


·undertaken there?12·


· · · ··       A.· ·Well, they were some of the same mitigation13·


·efforts.··We've done some recharge efforts, some dry-up14·


·efforts in the past.··We have done some conversion15·


·efforts in the past.··And we have actually purchased16·


·some water in the past to provide mitigation.··And17·


·we've also purchased some of these various facilities18·


·that have provided mitigation.19·


· · · ··       Q.· ·When you mention recharge efforts and --20·


·what about the CREP program?21·


· · · ··       A.· ·The CREP program is one of the dry-up22·


·programs that IGWA, with the members of IGWA, helped to23·


·get organized and instituted in the State of Idaho.24·


·And we've paid all of the up-front costs that have been25·
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·associated with that CREP program.·1·


· · · ··       Q.· ·And with respect to the conversion acres,·2·


·is the water that's delivered to conversion acres·3·


·leased by IGWA and the districts for delivery to those·4·


·acres?·5·


· · · ··       A.· ·Yes, it is.·6·


· · · ··       Q.· ·And you've been able to finance that·7·


·through an annual assessment?·8·


· · · ··       A.· ·Yes, that's what we've done.·9·


· · · ··       Q.· ·And I'll come back to that -- those10·


·programs more specifically.··I wanted to just give you11·


·an overview of the financial ability that the districts12·


·have shown over the years.13·


· · · · · · ·            Have you made any -- have the districts and14·


·IGWA made any acquisitions of facilities or water15·


·rights as a part of their mitigation plans in the16·


·Thousand Springs area?17·


· · · ··       A.· ·We have.18·


· · · ··       Q.· ·What acquisitions have been made?19·


· · · ··       A.· ·Well, I don't remember exact date, but we20·


·purchased what was commonly known as Pristine Springs,21·


·10 cfs of water at Pristine Springs for $11 million.22·


·That provided mitigation in the Blue Lakes' facility.23·


·And we purchased three aquaculture facilities for24·


·approximately $30 million that provided mitigation of25·
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·Thousand Springs.·1·


· · · ··       Q.· ·Approximately what have these groundwater·2·


·districts expended over the last ten years insofar as·3·


·acquisitions and purchases to meet mitigation·4·


·obligations?·5·


· · · ··       A.· ·Well, just roughly calculated, I have·6·


·figured that we've spent over $50 million in providing·7·


·mitigation costs associated with the rights.·8·


· · · ··       Q.· ·And those permanent acquisitions that you·9·


·described from Pristine Springs and the large hatchery10·


·facilities from the Hardy family, how have they been11·


·financed?12·


· · · ··       A.· ·Part of the loan was through the Idaho13·


·Water Resource Board for some of the purchases that we14·


·have made, and bonds were issued actually through the15·


·Idaho Water Resource Board that the groundwater16·


·districts have obligated ourselves to pay off.17·


· · · ··       Q.· ·In your opinion, based on your experience18·


·and testimony, Mr. Carlquist, does IGWA and the19·


·groundwater districts have the financial ability to20·


·fund some or all of the mitigation alternatives that21·


·have been described in your mitigation plan filed in22·


·this case?23·


· · · ··       A.· ·Well, we think we do.··It will be an24·


·additional expense to us, but that's what we'll have to25·
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·look at doing.·1·


· · · ··       Q.· ·Are you familiar with the curtailment order·2·


·that the Director issued on January 29th, 2014, of this·3·


·year which curtailed approximately 157,000 acres west·4·


·of the Great Rift?·5·


· · · ··       A.· ·Yes.·6·


· · · ··       Q.· ·And do you know approximately -- you said·7·


·your water rights are involved in that curtailment?·8·


· · · ··       A.· ·I have one water right involved in that·9·


·curtailment.10·


· · · ··       Q.· ·And do you know how many cities have water11·


·rights that are impacted by that curtailment order?12·


· · · ··       A.· ·The number I've heard -- and I haven't13·


·personally examined their rights, but there's around 2014·


·some cities involved with curtailment in that order.15·


· · · ··       Q.· ·And do you have dairies that are members of16·


·your Groundwater District?17·


· · · ··       A.· ·Yes, we do.18·


· · · ··       Q.· ·And approximately how many dairies are19·


·within your District?20·


· · · ··       A.· ·Oh, I haven't tried to figure out how many21·


·dairies there are.··But the largest portion of dairy22·


·industry in the Magic Valley is in our District, in23·


·North Snake Groundwater District.24·


· · · ··       Q.· ·So to your knowledge, are there dairies25·
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·that are impacted adversely by the curtailment order·1·


·that's been issued?·2·


· · · ··       A.· ·Yes, there are.··Most of them.·3·


· · · ··       Q.· ·Are there industries and commercial·4·


·businesses within your District that are also impacted?·5·


· · · ··       A.· ·There are.·6·


· · · ··       Q.· ·And do you know how many?·7·


· · · ··       A.· ·I don't know how many.·8·


· · · ··       Q.· ·Do you have any other members of your·9·


·District that you could identify?10·


· · · ··       A.· ·Some of the cheese facilities.··Jerome11·


·Cheese, I believe, is impacted.··They belong to our12·


·District.··Some of the other processors belong to our13·


·District, but I haven't tried to determine which ones.14·


· · · ··       Q.· ·Do those cities that are within your15·


·District and those commercial and industries within16·


·your District, do they rely upon North Snake17·


·Groundwater District and IGWA to meet their mitigation18·


·obligations?19·


· · · ··       A.· ·Yes, they have done that in the past.20·


· · · ··       Q.· ·So your plan in this case to mitigate to21·


·Rangen is submitted on behalf of all of your member22·


·groundwater users?23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·You should have in front of you25·
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·Exhibit 1001 -- or excuse me, 1000, which is entitled·1·


·IGWA's Mitigation Plan and Request for Hearing.·2·


· · · ··       A.· ·Yes.·3·


· · · ··       Q.· ·Are you familiar with that plan?·4·


· · · ··       A.· ·Yes, I am.·5·


· · · ··       Q.· ·Were you involved in the preparation of·6·


·that plan?·7·


· · · ··       A.· ·Yes, I was.·8·


· · · ··       Q.· ·Were others involved with you?·9·


· · · ··       A.· ·Yes, they were.10·


· · · ··       Q.· ·Who else was involved with you?11·


· · · ··       A.· ·Members of our Groundwater District, and12·


·then a member of the other groundwater districts that13·


·have been affected by this order.14·


· · · ··       Q.· ·So it's your testimony that the boards of15·


·all of the affected districts -- North Snake, Magic,16·


·Southwest Irrigation District, and Goose Creek -- have17·


·participated?18·


· · · ··       A.· ·Yes, they have.19·


· · · ··       Q.· ·That plan contained a number of20·


·alternatives that were presented at the time it was21·


·filed, February 11th, 2014.22·


· · · · · · ·            Can you describe why the plan contained23·


·multiple alternatives provided to Rangen.24·


· · · ··       A.· ·Some of the alternatives that were put in25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. I 3/17/2014


Page 87


·the plan we knew would not provide the total amount of·1·


·water needed.··And so we had to have multiple sources·2·


·to provide the mitigation water that the plan required.·3·


· · · · · · ·            And some of them we were not sure whether·4·


·they would be accepted or not by the Department.··And·5·


·so we provided multiple options to try and cover the·6·


·water required under the order.··It's very, very·7·


·difficult to come up with that much water to a direct·8·


·spring.·9·


· · · · · · ·            And so we looked at what options might be10·


·available to us to provide that.··And we tried to11·


·describe them as best we could in this mitigation plan12·


·in the amount of time we had to put it together.13·


· · · ··       Q.· ·Mr. Carlquist, would it be accurate to say14·


·that the districts would not know which of these15·


·proposals would be acceptable until the Director acts16·


·on the petition and issues an order?17·


· · · ··       A.· ·I think that's correct.18·


· · · ··       Q.· ·Would it also be correct -- is my19·


·understanding also correct that the District's intent20·


·was also to set forth Rangen proposals to consider?21·


· · · ··       A.· ·Well, I think so, yes.22·


· · · ··       Q.· ·In other words, at the time the plan was23·


·filed, you didn't know what, if any, of those proposals24·


·would be acceptable to Rangen?25·
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· · · ··       A.· ·No, we did not.·1·


· · · ··       Q.· ·To this day, do you know of any of these·2·


·proposals that are acceptable to Rangen?·3·


· · · ··       MR. HAEMMERLE:··Director, I'm going to object.·4·


·We had a brief discussion awhile ago.··This all·5·


·involves discussions between the parties, settlement·6·


·discussions.··Mr. Budge is trying to elicit from the·7·


·witness whether or not he has had conversations with·8·


·us.·9·


· · · · · · ·            Whether or not those conversations occurred10·


·or not are not admissible in these proceedings.··The11·


·only thing that you can ask is "Have there been12·


·discussions, and have they been successful?"··That's13·


·it.··It is a mitigation plan that people object to.14·


·We've objected to it.··That's obvious.15·


· · · · · · ·            Anything else about whether he's had16·


·discussions, not had discussions, the extent of those17·


·discussions should not be inquired into --18·


· · · ··       MR. RANDY BUDGE:··Excuse me for interrupting.19·


·Let me clarify.··I did not ask anything about20·


·discussions with Rangen, nor do I intend to.··There21·


·have been no discussions with Rangen since this was22·


·filed whatsoever, either between counsel or the23·


·parties.··I'll lay some additional foundation for this24·


·witness so that he can testify regarding his knowledge25·
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·as to whether Rangen, to his knowledge, has accepted·1·


·anything proposed.·2·


· · · ··       THE HEARING OFFICER:··Okay.·3·


· · · ··       MR. RANDY BUDGE:··Let me just lay some·4·


·foundation.··And I'll withdraw that question, and I'll·5·


·lay some foundation and re-ask it.·6·


· · · ··       THE HEARING OFFICER:··All right.··The question·7·


·is withdrawn.·8·


· · · · · · ·            Mr. Budge, will you please allow·9·


·Mr. Haemmerle to finish what he's saying before you10·


·interject your statement.··Thank you.11·


· · · ··       MR. RANDY BUDGE:··Okay.12·


· · · ··       MR. HAEMMERLE:··That's fine.··But I have one13·


·other -- you know, Mr. Budge is going to elicit some14·


·testimony about whether we have accepted or not15·


·accepted.··That just seems to strike whether there's16·


·been settlement discussions and whether we've accepted17·


·it or not.··We're here objecting to the entire18·


·mitigation plan, except for conversions, CREPs, those19·


·kinds of things, and to the extent they deserve any20·


·credit out of the Sandy Pipeline.··That's what I said21·


·in the opening, and that's what we're here to discuss.22·


· · · ··       THE HEARING OFFICER:··The question's been23·


·withdrawn, Mr. Haemmerle.24·


· · · ··       MR. HAEMMERLE:··Thank you.25·
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· · · ··       THE HEARING OFFICER:··I'll keep your argument in·1·


·mind.·2·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Mr. Carlquist, did·3·


·you have an opportunity to review the two different·4·


·objections filed in this proceeding by Rangen?·5·


· · · ··       A.· ·I did.·6·


· · · ··       Q.· ·Did you also have an opportunity to review·7·


·Rangen's responses to discovery requests to Mr. -- to·8·


·Rangen?·9·


· · · ··       A.· ·Yes.10·


· · · ··       Q.· ·And based on your review of those filings11·


·made by Rangen in this case, to your knowledge, is it12·


·your understanding that Rangen has not been willing to13·


·accept any mitigation offer proposed by the District?14·


· · · ··       MR. HAEMMERLE:··Same objection.15·


· · · ··       THE HEARING OFFICER:··Overruled.16·


· · · ··       THE WITNESS:··Yes, they objected to all of them17·


·up to this date.··Today I heard some testimony -- or18·


·not testimony, but some comments given that they might19·


·accept some of them.20·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··So today's comments21·


·by Mr. Haemmerle in this case would be the first22·


·indication that you were aware of that anything23·


·presented in the District's mitigation plan might be24·


·acceptable in part by Rangen?25·
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· · · ··       A.· ·That's correct.·1·


· · · ··       Q.· ·And just to clarify, in light of·2·


·Mr. Haemmerle's comments, have you had any discussions·3·


·or negotiations whatsoever with anyone from Rangen or·4·


·any of Rangen's attorneys since the filing of the·5·


·mitigation plan in this case?·6·


· · · ··       A.· ·No.·7·


· · · ··       MR. HAEMMERLE:··Objection.··Objection.·8·


· · · ··       THE HEARING OFFICER:··Okay.··Basis?·9·


· · · ··       MR. HAEMMERLE:··Settlement discussions are not10·


·admissible.··They are not admissible, whether -- even11·


·to the extent there were discussions or no discussions,12·


·they're not admissible.13·


· · · ··       THE HEARING OFFICER:··Overruled.··Overruled,14·


·Mr. Haemmerle.··We're not talking about the subjects of15·


·negotiations.··We're talking about whether there were16·


·any negotiations or not.17·


· · · ··       MR. RANDY BUDGE:··Correct.18·


· · · ··       THE HEARING OFFICER:··That's a subject, at least19·


·initially, that can be presented as evidence.20·


· · · ··       MR. RANDY BUDGE:··Well, and the purpose is to21·


·make it unnecessary for counsel to object about22·


·discussions of negotiations because, as the witness23·


·said, there have been none.··There have been no24·


·meetings.··There have been no discussions.25·
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· · · ··       MR. HAEMMERLE:··To the extent that's a·1·


·statement, that goes both ways.··You see how this·2·


·works, Director, whether there's been discussions or·3·


·not, they're not admissible.··They're not relevant, and·4·


·they go both ways.·5·


· · · ··       THE HEARING OFFICER:··Overruled.·6·


· · · · · · ·            Mr. Budge, Mr. Carlquist.·7·


· · · ··       MR. RANDY BUDGE:··Thank you.·8·


· · · ··       Q.· ·Looking, if you would, please,·9·


·Mr. Carlquist, I wanted to ask you just some general --10·


·provide some general overview questions regarding your11·


·mitigation plan, and I'll come back with some more12·


·specific questions that you may know.··If you would13·


·look at your plan on page 2, under proposal No. 1, a14·


·credit is requested for conversions for voluntary15·


·dry-ups and for groundwater recharge.16·


· · · · · · ·            Can you just tell us very generally what is17·


·a conversion and what have the districts been doing in18·


·the past with respect to conversion acres.19·


· · · ··       A.· ·A conversion generally is when a20·


·groundwater pumper converts the system that he has in21·


·place to use surface water.··And then through a lease22·


·arrangement and an agreement with the canal company to23·


·wheel that surface water, pumps surface water, rather24·


·than pumping groundwater.25·
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· · · ··       Q.· ·And how long have conversions been going on·1·


·within your District?·2·


· · · ··       A.· ·Our first conversions were -- started to be·3·


·put in place in early 2000, around 2003 and '4.·4·


· · · ··       Q.· ·And have they gone on every year since·5·


·then?·6·


· · · ··       A.· ·They have gone on.··They've increased in·7·


·scope since that first initiation.·8·


· · · ··       Q.· ·And to the best of your knowledge, do you·9·


·expect conversions to continue to go on forward10·


·indefinitely?11·


· · · ··       A.· ·I believe they will.12·


· · · ··       Q.· ·With respect to 1B, also on page 2 of your13·


·mitigation plan, voluntary dry-ups, can you just give a14·


·general description of what is intended by voluntary15·


·dry-ups.16·


· · · ··       A.· ·In the past we have had some of our members17·


·participate in voluntary dry-ups that have been part of18·


·mitigation plans.··And we also participated in the19·


·formation of a plan that's generally known as the CREP20·


·program or the CREP dry-up program where groundwater21·


·pumpers will enter into an agreement not to pump their22·


·groundwater for a stipulated period of time in lieu of23·


·which they will receive compensation for not pumping24·


·the groundwater.25·
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· · · ··       Q.· ·And is the effect of the conversion program·1·


·and the CREP program to reduce pumping from the·2·


·aquifer?·3·


· · · ··       A.· ·Yes, it is.·4·


· · · ··       Q.· ·So to your knowledge, would those·5·


·proposals, conversions and CREP, provide immediate·6·


·benefit to Rangen?·7·


· · · ··       A.· ·I think they would.·8·


· · · ··       Q.· ·The third item under No. 1 is groundwater·9·


·recharge.10·


· · · · · · ·            Can you generally describe what is intended11·


·by the proposal 1C that provides groundwater recharge.12·


· · · ··       A.· ·Groundwater recharge, the intent is to13·


·provide more water in the aquifer that would be14·


·available for those either pumping sources or for the15·


·discharges that come out of the Thousand Springs area.16·


· · · · · · ·            And we've used that for mitigation for17·


·previous orders that have been in place that we have18·


·gotten credit for recharge that we have put in place.19·


· · · ··       Q.· ·And does groundwater recharge programs the20·


·districts have participated in consist in part of water21·


·delivered through canal systems and conversion acres?22·


· · · ··       A.· ·Yes.23·


· · · ··       Q.· ·And does it also consist in part on24·


·financial contributions that IGWA and the districts25·
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·have made to the Department to facilitate their·1·


·recharge efforts?·2·


· · · ··       A.· ·Yes.··IGWA has participated in covering the·3·


·cost of recharge that's been done through the·4·


·Department of -- the Idaho Water Resource Board.·5·


· · · ··       Q.· ·And does this portion of your plan request·6·


·credit for those past and future activities?·7·


· · · ··       A.· ·Yes, we have.·8·


· · · ··       Q.· ·Does the District calculate the credit, or·9·


·do you rely upon the Department to calculate the10·


·credit?11·


· · · ··       A.· ·The Department calculates the credit.··We12·


·have no ability to really calculate the credit.13·


· · · ··       Q.· ·There are two other proposals -- excuse me,14·


·three other proposals -- 7, 8, and 9 -- that are15·


·contained in your plan, Exhibit 1000.··And -- excuse16·


·me, before we go to that, turn to page 3.··Your plan17·


·discusses an assignment of water right 36-16976.18·


· · · · · · ·            Can you please describe in general terms --19·


·and I'll come back to it later -- why you propose to20·


·assign that particular water right filing to Rangen.21·


· · · ··       A.· ·Well, it's a permit that we have filed with22·


·the Department.··And it has been put into -- what do23·


·you call it?··It's been -- what's the word I want?24·


·It's been in the paper, that -- the proposal's been put25·
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·in the paper.··But our purpose in it is that would·1·


·provide direct mitigation to Rangen for this water that·2·


·they are asking for.·3·


· · · ··       Q.· ·And is that a proposal that would provide·4·


·water immediately to Rangen?·5·


· · · ··       A.· ·Yes, it would.·6·


· · · ··       Q.· ·You also have as a part of your mitigation·7·


·proposal item 2 on page 2 that's entitled mitigation·8·


·via the Sandy Pipe.·9·


· · · ··       A.· ·Yes.10·


· · · ··       Q.· ·And just give me a general overview of11·


·that, and then I'll come back and go into detail of12·


·that as well.13·


· · · ··       A.· ·The Sandy Pipeline was built in around14·


·2003.··And it was built initially because of some of15·


·the initial discussions or orders that came from the16·


·Department concerning Rangen and some of the other17·


·senior water rights that were down in the Hagerman18·


·Valley.19·


· · · · · · ·            And we purchased some property that was20·


·owned by Mr. John Sandy where there were some pond-type21·


·structures.··And we arranged for a diversion to come22·


·from the W-26, the North Side Canal lateral, and be23·


·diverted into those ponds.24·


· · · · · · ·            And we built a structure, a small dam25·
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·structure, at the headgate and constructed the pipe·1·


·that ran from that pond down through to where it·2·


·discharges into the Curren Ditch.·3·


· · · · · · ·            And that would provide water to those·4·


·senior supplies down there that would then not have to·5·


·take water off the Curren Tunnel.··And that water left·6·


·in the Curren Tunnel would then benefit Rangen.·7·


· · · ··       Q.· ·So all of these aspects of your plan that·8·


·we've discussed so far -- the request for credits for·9·


·conversions, for dry-ups for CREP, for recharge, for10·


·mitigation for Sandy Pond -- is it your understanding11·


·that the districts proposed those in order to provide12·


·immediate water and benefit to Rangen?13·


· · · ··       A.· ·Yes.··Most of them have been doing that14·


·already in the past.15·


· · · ··       Q.· ·I believe you were present in the courtroom16·


·when the Director issued a ruling that the fish17·


·replacement proposal and the monetary compensation18·


·proposal wouldn't be allowed, absent some stipulation19·


·with Rangen?20·


· · · ··       A.· ·I was.21·


· · · ··       Q.· ·I want to turn just -- and have you22·


·generally describe the other proposals that are there23·


·contained on page 4 of your plan, improvements to the24·


·Curren Tunnel.25·
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· · · · · · ·            Why was that proposed?·1·


· · · ··       A.· ·Well, in some discussions with Mr. Morris,·2·


·among others, it was indicated to us that the tunnel·3·


·becomes somewhat clogged with moss and I don't know·4·


·what other type of debris.··But in the past it has been·5·


·regularly cleaned and taken care of, and that has·6·


·improved the flow in the past.··And so we thought that·7·


·was certainly something to look at and to see if that·8·


·would not be able to improve the flow.·9·


· · · ··       Q.· ·What's intended by item No. 7, the10·


·horizontal well?11·


· · · ··       A.· ·Well, we've had an engineering firm that12·


·has done some looking at the geology in the area, and13·


·have indicated that a horizontal well would very likely14·


·provide additional flows to the Rangen facility if a15·


·horizontal well were constructed.··And that would16·


·provide direct water right there.17·


· · · ··       Q.· ·And what's proposed by No. 8, the vertical18·


·well with delivery over the rim, just in general terms?19·


· · · ··       A.· ·Whether we would drill a new well or use20·


·existing wells would have to be determined.··But in21·


·past mitigation obligations we have provided a plan22·


·whereby we would provide water to a spring by23·


·connecting wells that pump that same water on top and24·


·provide a delivery system which would deliver that25·
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·water directly to the spring.·1·


· · · ··       Q.· ·Provide a general description of item 9,·2·


·the direct pump-back.··What's proposed by that·3·


·alternative?·4·


· · · ··       A.· ·Well, the direct pump-back would be for a·5·


·spring hatchery facility to take water off the bottom·6·


·end and pump it back up to the top, re-aerate it·7·


·through that pumping system, and utilize it again·8·


·through their facility to raise fish.·9·


· · · ··       Q.· ·Proposal 7, the horizontal well;10·


·proposal 8, the vertical well; and proposal 9, the11·


·pump-back alternatives, is my understanding correct12·


·that none of the infrastructure or assets to accomplish13·


·those alternatives presently are in existence?14·


· · · ··       A.· ·They're not.15·


· · · ··       Q.· ·And is it also correct that the districts16·


·have not yet done any thorough engineering or technical17·


·analysis or facility property acquisitions that would18·


·be necessary to implement those plans?19·


· · · ··       A.· ·We have not done anything concrete.··We20·


·have spoken with many of the well owners on top of the21·


·rim that own property and those wells immediately on22·


·top of the rim, who all indicated they would try to23·


·cooperate with us in any way possible for them.24·


· · · ··       Q.· ·But insofar as your mitigation plan has25·
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·been criticized by Rangen because it lacked sufficient·1·


·engineering and technical analysis, are you aware of·2·


·that?·3·


· · · ··       A.· ·Yes, I am.·4·


· · · ··       Q.· ·And when is the first time the districts·5·


·ever understood they had a mitigation obligation to·6·


·Rangen?·7·


· · · ··       A.· ·I don't remember the exact date.·8·


· · · ··       Q.· ·Was it any time prior to the issuance of·9·


·the order in this facility -- or in this case on10·


·January 29th of 2014?11·


· · · ··       A.· ·That was the first time we knew that.12·


·Prior to that there was not an order requiring us to13·


·deliver water to Rangen.14·


· · · ··       Q.· ·And to your knowledge, was the prior call15·


·by Rangen deemed futile?16·


· · · ··       A.· ·It was.17·


· · · ··       Q.· ·And so there was no obligation of the18·


·districts to provide mitigation prior to the19·


·January 29th, 2014 order; is that correct?20·


· · · ··       A.· ·That's correct.21·


· · · ··       Q.· ·So would the districts have undertaken the22·


·costs and expense of property acquisitions and23·


·engineering prior to the existence of a mitigation24·


·obligation this year?25·
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· · · ··       A.· ·No, we would not, and have not.·1·


· · · ··       Q.· ·In your opinion, based on your experience·2·


·on mitigation efforts elsewhere, would it be possible·3·


·to have accomplished that type of acquisitions of·4·


·assets and engineering analysis by the time your plan·5·


·was filed, which was February 11th, some 12 or 13 days·6·


·after the first curtailment order?·7·


· · · ··       A.· ·No, it would not.··The one thing that·8·


·happened, we had very little time.··There was a stay·9·


·issued.··But at the time we put this together, we did10·


·not know there would be a stay.··And so we were11·


·scrambling to try and find methodology that we could12·


·put together to present to the Department.13·


· · · ··       Q.· ·Mr. Carlquist, would you reasonably expect14·


·the Director, if he approved some or all of these15·


·alternatives, would attach conditions to them?16·


· · · ··       A.· ·I think he would.17·


· · · ··       Q.· ·And would you expect those conditions to18·


·require such things as technical reports and analysis19·


·and land acquisition and the like?20·


· · · ··       A.· ·They would.21·


· · · ··       Q.· ·And once -- assuming the Director were to22·


·issue approval with various conditions attached, what23·


·do you anticipate the districts would do?24·


· · · ··       A.· ·Well, we would try to select which of these25·
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·options that were given that would work the best and be·1·


·probably the least expensive to us to provide the water·2·


·that would be required.··And then we would go forward·3·


·and try and get that taken care of.·4·


· · · ··       Q.· ·And so your determination of what project·5·


·to pursue would depend in part upon what got approved?·6·


· · · ··       A.· ·Yes.·7·


· · · ··       Q.· ·In part upon the conditions?·8·


· · · ··       A.· ·Yes.·9·


· · · ··       Q.· ·And then you would go forward with some10·


·feasibility studies and technical analysis to evaluate11·


·it?12·


· · · ··       A.· ·We would look at the one that would provide13·


·the necessary water in the best possible way with the14·


·least amount of expense, obviously.15·


· · · ··       Q.· ·And what type of a time period would you16·


·expect to be necessary, based on your prior experience,17·


·once you had that order from the Director to actually18·


·investigate some alternatives and implement them?19·


· · · ··       A.· ·I would think it would take at least a20·


·year, and maybe more.21·


· · · ··       Q.· ·And was that one of the reasons why IGWA22·


·and the districts made the other proposals we discussed23·


·earlier that would provide immediate benefit for Rangen24·


·in the short term?25·
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· · · ··       A.· ·Yes.··We would try to get what we could in·1·


·the immediate.··But to provide 9 cfs of water is pretty·2·


·difficult, like I said, to a particular spring, an·3·


·individual spring.··And some of these might be the only·4·


·way that we could get that accomplished to provide the·5·


·full amount.·6·


· · · ··       Q.· ·I think you have in front of you·7·


·Exhibits 103.··If you'd turn to that, which is a·8·


·mitigation plan IGWA filed October 6th of 2009,·9·


·requesting a credit for conversions, dry-ups, and10·


·recharge.11·


· · · ··       A.· ·Yes.12·


· · · ··       Q.· ·Do you recognize that filing?13·


· · · ··       A.· ·I do.14·


· · · ··       Q.· ·And if you would turn to the following15·


·exhibit, 104 is the order that was issued by the16·


·Director May 14th of 2010 approving that particular17·


·plan.18·


· · · ··       A.· ·Yes.19·


· · · ··       Q.· ·When you testified earlier that the20·


·Department had approved previously credits for those21·


·types of activities, is this the plan and approval22·


·order that you had in mind and were considering?23·


· · · ··       A.· ·Yes, it is.24·


· · · ··       Q.· ·To your knowledge, Mr. Carlquist, have25·
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·mitigation credits been provided and allowed by the·1·


·Department in other delivery call cases for CREPs,·2·


·conversions, and recharge?·3·


· · · ··       A.· ·They have.·4·


· · · ··       Q.· ·And were credits, to your knowledge,·5·


·allowed in proceedings pertaining to the Surface Water·6·


·Coalition call?·7·


· · · ··       A.· ·Yes, they have.·8·


· · · ··       Q.· ·And were credits also allowed with respect·9·


·to the delivery calls made by Blue Lakes Trout Company10·


·and Clear Springs Food?11·


· · · ··       A.· ·Yes, they were.12·


· · · ··       Q.· ·If you would look to Exhibit 1005.··And13·


·that's an order issued by the Director under date of14·


·July 10th of 2010 granting credits relative to -- for15·


·those same activities to the Surface Water Coalition?16·


· · · ··       A.· ·Yes.17·


· · · ··       Q.· ·And if you would, please, turn to page 3 of18·


·that Exhibit 1005.··And you'll see finding of facts19·


·No. 12 and 13 discuss the CREP program.20·


· · · ··       A.· ·Yes.21·


· · · ··       Q.· ·You testified earlier that IGWA and the22·


·groundwater districts had funded the CREP program?23·


· · · ··       A.· ·Yes, we have.··The up-front costs of the24·


·CREP program we've funded.25·
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· · · ··       Q.· ·To your knowledge, did IGWA and the·1·


·districts fund 100 percent of the private costs of that·2·


·federal program?·3·


· · · ··       A.· ·Yes, I think we did.·4·


· · · ··       Q.· ·And finding of fact No. 12 states as·5·


·follows, that "Private contributions for cash and in·6·


·kind services was $75,041,883."··And then the following·7·


·sentence, "IGWA agreed to contribute a total of·8·


·$3 million in cash to enrollees as a signing bonus at·9·


·the rate of $30."10·


· · · ··       A.· ·Yes.11·


· · · ··       Q.· ·When you testified earlier that IGWA had12·


·paid the startup costs, is that what you were referring13·


·to?14·


· · · ··       A.· ·Yes.··We actually received a loan from the15·


·Idaho Water Resource Board for the bulk of that, and16·


·are still paying that back.17·


· · · ··       Q.· ·And the next sentence, again on finding of18·


·facts 12, states that "In addition, groundwater19·


·districts which are underlying members of IGWA agree to20·


·contribute 375,000 of in-kind services in the form of21·


·water measurement."22·


· · · ··       A.· ·Yes.23·


· · · ··       Q.· ·Has in fact, to your knowledge, IGWA and24·


·the districts made that particular contribution to25·
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·comply with the order?·1·


· · · ··       A.· ·We have been providing funding for·2·


·measurement of the aquifer, yes.·3·


· · · ··       Q.· ·And is that funding for measurement an·4·


·ongoing year-to-year obligation?·5·


· · · ··       A.· ·It is.·6·


· · · ··       Q.· ·Finding of fact No. 13 basically reflects·7·


·that IGWA's contribution in relationship to the total·8·


·CREP program of some $258 million.·9·


· · · · · · ·            To your knowledge, could the CREP program10·


·have been undertaken, absent the private funding made11·


·by IGWA?12·


· · · ··       A.· ·I don't think it would have been approved13·


·and accepted.14·


· · · ··       Q.· ·Okay.··I want to go back, Mr. Carlquist,15·


·and talk a little more specifically about the specific16·


·aspects of your conversion of -- your mitigation plan,17·


·excuse me, Exhibit 1.··And some of these questions I18·


·think you may have answered in part, but let me ask you19·


·some questions specifically relative to conversions.20·


· · · · · · ·            Is all of the conversion water paid for by21·


·the districts?22·


· · · ··       A.· ·By the districts and/or members of the23·


·districts.24·


· · · ··       Q.· ·Okay.··And if the districts pay for those25·
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·costs, do they in turn assess it to their groundwater·1·


·members who use the water?·2·


· · · ··       A.· ·Yes.·3·


· · · ··       Q.· ·And some conversions have been described in·4·


·proceedings as soft conversions and some are described·5·


·as hard conversions.·6·


· · · · · · ·            Can you explain the difference between·7·


·those.·8·


· · · ··       A.· ·A soft conversion is one in which a system·9·


·is put in place to use surface water, and they will use10·


·surface water as long as it can be obtained and11·


·delivered to them.··But if we cannot rent or obtain12·


·that water and deliver it to them, then they can still13·


·be hooked up and can go back and pump their wells.14·


· · · ··       Q.· ·And do you know how many of each type that15·


·you have in your District?16·


· · · ··       A.· ·Almost all of them now are what is called a17·


·soft conversion.18·


· · · ··       Q.· ·And when the District or IGWA makes19·


·arrangements to lease water from a storage system to20·


·deliver to those conversion acres, how is that water21·


·delivered from the storage system?22·


· · · ··       A.· ·It's delivered through contracts and23·


·agreements we have with a couple of the canal companies24·


·to deliver that water to those sites where the25·
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·conversions were made.·1·


· · · ··       Q.· ·And what are the two canals through which·2·


·the conversion water is delivered?·3·


· · · ··       A.· ·They are North Side Canal Company and·4·


·Milner/Gooding or AFRD No. 2.·5·


· · · ··       Q.· ·And has all of the delivery occurred within·6·


·your District west of the Great Rift trim line that was·7·


·set in this case?·8·


· · · ··       A.· ·There -- on the North Side of the river,·9·


·they're all in our District.··Southwest Irrigation10·


·District has done a fair amount of conversion work and11·


·pumping systems on their irrigation district over12·


·there, which I'm not that familiar with.··But of the13·


·two districts on the north side of the river, all the14·


·conversions are in North Snake Groundwater District.15·


· · · ··       Q.· ·How many acres within your District are16·


·what you classify as conversion acres at the present17·


·time?18·


· · · ··       A.· ·We have around 13 --19·


· · · ··       MR. HAEMMERLE:··Objection.··Calls for20·


·speculation, no foundation.21·


· · · ··       MR. RANDY BUDGE:··I'll re-ask the question.22·


· · · ··       THE HEARING OFFICER:··Thank you.23·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Do you know,24·


·Mr. Carlquist, how many conversion acres exist in your25·
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·District?·1·


· · · ··       A.· ·There's 13,400.·2·


· · · ··       MR. HAEMMERLE:··Objection.··Foundation, calls·3·


·for speculation.·4·


· · · ··       THE HEARING OFFICER:··Mr. Carlquist, I think if·5·


·you answer the question that Mr. Budge has asked, you·6·


·won't get to a number yet.··So if you'll just answer·7·


·the question that Mr. Budge is asking, and we'll·8·


·proceed through this methodically.·9·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Without giving the10·


·answer to how many acres, are you familiar with the11·


·conversion acres in your District?12·


· · · ··       A.· ·Yes, I am.13·


· · · ··       Q.· ·And does your District maintain records of14·


·the converted acres by owners, by address of owner, by15·


·description of property converted, and by water right16·


·of the particular wells that is converted to surface17·


·water?18·


· · · ··       A.· ·Yes, we do.19·


· · · ··       Q.· ·And are those records maintained in the20·


·ordinary course of the business of your District?21·


· · · ··       A.· ·They are.22·


· · · ··       Q.· ·And are those records reported on an annual23·


·basis to the Idaho Department of Water Resources?24·


· · · ··       A.· ·They are.25·
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· · · ··       Q.· ·And who do you report those to?·1·


· · · ··       A.· ·Those in our District are reported, I·2·


·believe, to our watermaster, Cindy Yenter, who I think·3·


·then forwards them up to get the calculations done here·4·


·what credit we'll get.·5·


· · · ··       Q.· ·Do you also maintain records of the·6·


·quantity of water delivered to conversion acres by·7·


·owner of the acres?·8·


· · · ··       A.· ·We do.·9·


· · · ··       Q.· ·So by reason of that, do you review those10·


·records periodically?11·


· · · ··       A.· ·Yes, we do.12·


· · · ··       Q.· ·And are you familiar with the number of13·


·acres as they've existed and changed over the years14·


·since the program's inception?15·


· · · ··       A.· ·I am.16·


· · · ··       Q.· ·How have the acres varied?··Have the17·


·conversion acres been increasing year to year or --18·


· · · ··       A.· ·They have been increasing since the19·


·inception when we first started doing conversions, and20·


·we're about at a maximum point now because the canals21·


·cannot deliver any additional conversion water down22·


·their system.23·


· · · · · · ·            And the agreement is that they will only24·


·deliver if they have a capacity to do so.··But so far25·
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·they've been able to deliver that water.·1·


· · · ··       Q.· ·Do you know the number of acres of·2·


·conversion acres you have in your District today?·3·


· · · ··       A.· ·Yes, I do.·4·


· · · ··       Q.· ·And what is that number?·5·


· · · ··       A.· ·It's around 13,400.·6·


· · · ··       Q.· ·Do those acres vary year to year?·7·


· · · ··       A.· ·They have gone up, but they don't vary very·8·


·much.··They stay constant.··We had some new conversions·9·


·two years ago.··We did not have any last year.··And I10·


·don't anticipate many more, because the fact that the11·


·canals will not be able to deliver unless some -- quite12·


·a bit of additional lateral work were done to allow13·


·them to deliver water, because their first priority is14·


·to deliver water to the members of their canal company.15·


· · · ··       Q.· ·So is it your belief that the number of16·


·conversion acres has about reached its maximum, based17·


·on what the canals can deliver in your districts?18·


· · · ··       A.· ·At the present time, without some19·


·additional infrastructure work, it is.20·


· · · ··       Q.· ·And does the amount of storage water that's21·


·delivered to conversion acres vary from year to year?22·


· · · ··       A.· ·It does.23·


· · · ··       Q.· ·And what causes that variation?24·


· · · ··       A.· ·The amount of water available for lease25·
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·from those owners of those storage rights that we lease·1·


·from.··Some years there's not enough water in the·2·


·storage system, and so they cannot and do not lease·3·


·water to us.·4·


· · · ··       Q.· ·And for purposes of the credit being·5·


·requested in this proceeding, is it requested based·6·


·upon the actual number of converted acres and the·7·


·actual amount of water delivered?·8·


· · · ··       A.· ·It's the actual amount of water delivered·9·


·through those conversion acres.10·


· · · ··       Q.· ·And when you provide that information to11·


·Cindy Yenter and the Department, to your knowledge,12·


·does the Department or Ms. Yenter attempt to verify the13·


·information provided by your District?14·


· · · ··       A.· ·Yes.15·


· · · ··       Q.· ·Do you have a general knowledge of what16·


·happens from there?··What does Mrs. Yenter do to derive17·


·or result in a credit being calculated comes back to18·


·you?19·


· · · ··       A.· ·Ms. Yenter has told us that she of course20·


·verifies the conversions and the water.··And of course21·


·the water, we get a billing from each of those canal22·


·companies for the amount of water that they have23·


·delivered.··So it's pretty easy to see how much water24·


·has been delivered.25·
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· · · · · · ·            And then I believe it comes up to Boise to·1·


·be calculated -- and I'm not sure which individuals up·2·


·here do the calculation.··But the calculation will be·3·


·run through the model to see how much credit is derived·4·


·from that conversion.··Those conversions.·5·


· · · ··       Q.· ·So your District doesn't do that·6·


·calculation?·7·


· · · ··       A.· ·No.·8·


· · · ··       Q.· ·To your knowledge, Mr. Carlquist, has the·9·


·expert that's been retained by IGWA and the districts10·


·for many years, Dr. Brendecke, do you rely upon him to11·


·review and confirm the calculations of credits that may12·


·be done by the Department?13·


· · · ··       A.· ·We have done that.14·


· · · ··       Q.· ·You don't do it directly from any personnel15·


·within the District?16·


· · · ··       A.· ·No.17·


· · · ··       Q.· ·Turn to Exhibit 106, please.18·


· · · · · · ·            And, Justin, can you pull that one up,19·


·1006.20·


· · · ··       MR. MAY:··1006?21·


· · · ··       MR. RANDY BUDGE:··Does a spreadsheet come with22·


·that?23·


· · · ··       MR. MAY:··I can get you the spreadsheet if you24·


·need to look at it.25·
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· · · ··       THE HEARING OFFICER:··What's the number again,·1·


·Randy?·2·


· · · ··       MR. RANDY BUDGE:··1006.·3·


· · · ··       THE HEARING OFFICER:··Oh, okay.·4·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··That exhibit should·5·


·consist of a -- there it is -- spreadsheet.·6·


· · · · · · ·            Mr. Carlquist, I think the hard copy you·7·


·have in front of you is simply one page of a·8·


·spreadsheet.·9·


· · · ··       A.· ·I believe it's one year, one page of a10·


·spreadsheet for the year 2009.11·


· · · ··       Q.· ·And I believe that exhibit --12·


· · · ··       MR. TJ BUDGE:··Scroll down to the bottom.13·


· · · ··       MR. MAY:··Like that?14·


· · · ··       MR. RANDY BUDGE:··Okay.15·


· · · ··       Q.· ·Mr. Carlquist, if you'll look at the16·


·display on the screen, it appears to be a spreadsheet17·


·that has the conversion by owner, by address, by18·


·location, and by legal description, along with the19·


·number of acres involved on a year-by-year basis, 200920·


·through 2013?21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·Is that the information that is compiled by23·


·the District that you described earlier and is supplied24·


·to Ms. Yenter?25·
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· · · ··       A.· ·I believe this is one that is put together·1·


·by the Department after we supply the information to·2·


·them.··Our spreadsheet's a little bit different than·3·


·this.·4·


· · · ··       Q.· ·Okay.·5·


· · · ··       A.· ·But I believe this is one that the·6·


·Department compiles.··And you can't see it on there,·7·


·but it shows a place of diversion and acres that are·8·


·also a part of that.··There, right there (indicating).·9·


· · · ··       Q.· ·So when the Department compiles the10·


·information, they return a spreadsheet back to you?11·


· · · ··       A.· ·If we request it, we can get it back, yes.12·


· · · ··       Q.· ·And is there anything that goes back and13·


·forth between your District and the Department to14·


·reconcile any discrepancies?15·


· · · ··       A.· ·Generally, I don't think there's been very16·


·many discrepancies that I remember.··They calculate the17·


·credit based on -- and see, on this particular one,18·


·it's not actually showing the acre-feet delivered to19·


·those particular conversions.··And so that's got to be20·


·somewhere else on another spreadsheet.21·


· · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 106.22·


· · · ··       MR. TJ BUDGE:··1006.23·


· · · ··       MR. RANDY BUDGE:··1006.24·


· · · ··       MR. HAEMMERLE:··There's no showing -- well, this25·
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·is a Department record?·1·


· · · ··       MR. MAY:··Do we know, did this come off of·2·


·the --·3·


· · · ··       MR. HAEMMERLE:··No objection.·4·


· · · ··       THE HEARING OFFICER:··Okay.·5·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··With respect to the·6·


·conversion, Mr. Carlquist --·7·


· · · ··       THE HEARING OFFICER:··Just a moment, Mr. Budge.·8·


· · · · · · ·            Document marked as Exhibit 1006 is received·9·


·into evidence.··Thank you.10·


· · · · · · ·            (Exhibit 1006 received.)11·


· · · ··       MR. RANDY BUDGE:··Excuse me.12·


· · · ··       Q.· ·Mr. Carlquist, are the districts requesting13·


·credits be calculated by the Department consistent with14·


·past practices for both past and future conversions?15·


· · · ··       A.· ·Yes.··And I'm not sure if they -- in the16·


·past I don't believe they've calculated a credit to17·


·this particular spring.··So we're asking now that they18·


·do that.19·


· · · ··       MR. RANDY BUDGE:··Mr. Director, probably an20·


·appropriate time for the lunch break.··I went a little21·


·bit over, but it's the end of this conversion topic22·


·and...23·


· · · ··       THE HEARING OFFICER:··Okay.··Okay with the24·


·parties?··Come back in an hour?··Is that enough?25·
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· · · ··       MR. HAEMMERLE:··How about 1:30, Director?·1·


· · · ··       THE HEARING OFFICER:··Do you want that long?·2·


· · · ··       MR. HAEMMERLE:··No.··One hour is good.·3·


· · · ··       THE HEARING OFFICER:··Well, let's call it 1:15.·4·


·Okay?·5·


· · · ··       MR. HAEMMERLE:··Okay.·6·


· · · ··       THE HEARING OFFICER:··Thanks.·7·


· · · · · · ·            (Lunch recess.)·8·


· · · ··       THE HEARING OFFICER:··We're back recording after·9·


·the lunch break.10·


· · · · · · ·            And, Mr. Carlquist, you are under oath.11·


· · · · · · ·            Mr. Budge, you may continue to examine.12·


· · · ··       MR. RANDY BUDGE:··Thank you.13·


· · · ··       Q.· ·Mr. Carlquist, we ended by questions14·


·regarding the conversion component in the mitigation15·


·plan.··I had a couple more questions on the voluntary16·


·dry-up and CREP portion of the plan.17·


· · · · · · ·            Does the District or IGWA, to your18·


·knowledge, maintain any records of the number of acres19·


·involved in the CREP program or other dry-ups?20·


· · · ··       A.· ·We're not maintaining anything with regard21·


·to the CREP program.22·


· · · ··       Q.· ·And do you have knowledge of who maintains23·


·those records?24·


· · · ··       A.· ·I believe the NRCS maintains those records.25·
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· · · ··       Q.· ·And do you know who calculates the credit·1·


·based on those NRCS records?·2·


· · · ··       A.· ·I believe the Department of Water Resources·3·


·is calculating credits.·4·


· · · ··       Q.· ·Do you do any independent modeling or other·5·


·efforts to try to calculate credits relative to those·6·


·dry-ups and conversion acres?·7·


· · · ··       A.· ·No.·8·


· · · ··       Q.· ·Is it IGWA's request in this case that they·9·


·receive a credit for benefits to the Rangen Springs10·


·calculated based on the model for these CREPs and11·


·dry-ups similar to other cases?12·


· · · ··       A.· ·Yes.13·


· · · ··       Q.· ·Let me turn to recharge activities.14·


· · · · · · ·            Does IGWA participate in recharge15·


·activities?16·


· · · ··       A.· ·We have done -- in the past participated in17·


·various recharge activities.18·


· · · ··       Q.· ·And I think you testified earlier some of19·


·the recharge relates to the water that is delivered20·


·through the canal systems of North Side and AFRD 2 as a21·


·part of conversions?22·


· · · ··       A.· ·Yes.··We get charged a canal loss for all23·


·of those acres that water is delivered to, and that24·


·ranges from 7 percent up to 48 percent loss in the25·
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·canal delivering the water to them.··And so we pay for·1·


·that much additional water that goes through the·2·


·canals.·3·


· · · ··       Q.· ·And does IGWA maintain records of those·4·


·canal losses, or are those maintained by the canal·5·


·companies?·6·


· · · ··       A.· ·No.··Just the total amount that we are·7·


·billed for that is delivered through the canal company.·8·


· · · ··       Q.· ·Okay.··When you say you're billed for, are·9·


·you referring to what the canal companies charge you10·


·for water delivered?11·


· · · ··       A.· ·Yes.··Delivered at Milner is how we get12·


·charged for it.13·


· · · ··       Q.· ·And that's a conveyance charge on a per14·


·acre for --15·


· · · ··       A.· ·It's a conveyance charge, plus the amount16·


·of water delivered at the headgate for the conversion.17·


· · · ··       Q.· ·Does IGWA participate in any way in any18·


·State run or managed recharge efforts?19·


· · · ··       A.· ·We have participated to help put some of20·


·the infrastructure in place at a couple of locations.21·


·One at Milepost 31.··We paid some of the funding for22·


·that structure to be put in place.··And then we also23·


·did up on the Aberdeen-Springfield system to put a24·


·diversion structure in place.··We paid money for it.25·
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· · · ··       Q.· ·Have you made any direct financial·1·


·contributions to the Water Resource Board to support·2·


·their recharge program?·3·


· · · ··       A.· ·We have.··We've made a financial·4·


·contribution -- I believe the last time was in 2011 --·5·


·to help cover the cost of the wheeling fees that are·6·


·charged by the canal companies for the Idaho Water·7·


·Resource Board's recharge efforts.·8·


· · · ··       Q.· ·Can you turn to Exhibit 1077.·9·


· · · ··       MR. MAY:··-77 or 1007?10·


· · · ··       MR. RANDY BUDGE:··1077.··You don't need that11·


·one.12·


· · · ··       Q.· ·Could you identify that exhibit.13·


· · · ··       A.· ·Yes.··These are correspondence between IGWA14·


·through your office and Mr. Quinn with the Idaho Water15·


·Resource Board, recharge coordinator, about the funding16·


·that we paid to the Water Resource Board.17·


· · · ··       Q.· ·And does that exhibit, 1077, the amounts18·


·reflected in that letter, is that what you were19·


·referring to insofar as the financial contribution to20·


·the Board?21·


· · · ··       A.· ·Well, that was part of it.··We also paid22·


·direct funding for some of the infrastructure too.··But23·


·this was money directly to the Water Resource Board.24·


· · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 1077.25·
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· · · ··       THE HEARING OFFICER:··Mr. Haemmerle?·1·


· · · ··       MR. HAEMMERLE:··For the proposition that just·2·


·money was donated, I have no objection.·3·


· · · ··       THE HEARING OFFICER:··Okay.··The document marked·4·


·as Exhibit 1077 is received into evidence.·5·


· · · · · · ·            (Exhibit 1077 received.)·6·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Mr. Carlquist, does·7·


·IGWA or your District keep any of the records of these·8·


·various activities you've described with respect to·9·


·recharge contributions and recharge deliveries?10·


· · · ··       A.· ·No.11·


· · · ··       Q.· ·Do you rely upon the Department to maintain12·


·those records?13·


· · · ··       A.· ·Yes.14·


· · · ··       Q.· ·Is it the District's request in this15·


·proceeding that the Director provide a credit based on16·


·modeled benefits to Rangen from these recharge efforts17·


·in the same manner as other cases?18·


· · · ··       A.· ·That's what we've asked for, yes.19·


· · · ··       Q.· ·The mitigation plan also requests a credit20·


·for certain recharge through the Sandy Pond --21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·-- is that correct?23·


· · · ··       A.· ·That's correct.24·


· · · ··       Q.· ·Can you briefly describe the Sandy Pond,25·
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·where it is located and what it consists of.·1·


· · · ··       A.· ·It's down the Hagerman Valley, a little bit·2·


·south of where Rangen's facility is.··It's at the end·3·


·of what the North Side Canal Company's lateral -- I·4·


·think it's W-26.··And it's where the headwaters of the·5·


·Sandy Pipeline, where the Sandy Pipeline originates.·6·


· · · · · · ·            It's property we purchased from a Mr. Sandy·7·


·back in about 2003 to construct the Sandy Pipeline.·8·


·And water is diverted out of the canal company into the·9·


·ponds.10·


· · · · · · ·            Mr. Sandy had an agreement to take the11·


·tailwater off the end of the canal already, and we took12·


·over that agreement and enlarged upon it a little bit13·


·with the Sandy Pipeline.··But water coming off the end14·


·of the canal either goes down into the Sandy Pipeline15·


·or fills the ponds, and then goes up into an area to16·


·the east.··We call it the upper pond where if there's17·


·any excess water down there, the pipeline won't take,18·


·or is not being diverted down the pipeline, it goes up19·


·there and is recharged into the aquifer.20·


· · · ··       Q.· ·Water supplied to the pond is wastewater21·


·from the North Side Canal Company system?22·


· · · ··       A.· ·Yes, that's correct.23·


· · · ··       Q.· ·And does the North Snake Groundwater24·


·District continue to own the pond?25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. I 3/17/2014


Page 123


· · · ··       A.· ·We do.·1·


· · · ··       Q.· ·And are you also responsible for the·2·


·operation and management of the pond?·3·


· · · ··       A.· ·Yes.·4·


· · · ··       Q.· ·Would you look at Exhibit 1007, which I·5·


·think is up on the screen and consists of several·6·


·pages.·7·


· · · · · · ·            Do those -- does that exhibit represent·8·


·photographs of the Sandy Pond that were maintained by·9·


·North Snake as a part of your business records?10·


· · · ··       A.· ·Yes.··It shows the ponds during the11·


·construction period and after water had filled in and12·


·was being discharged down the pipeline.13·


· · · ··       Q.· ·Without going into detail, would you just14·


·describe what's depicted on those various photographs.15·


·And maybe you can start with the first one that has the16·


·Bates stamp number on it IGWA 00065 on the bottom right17·


·corner.18·


· · · ··       A.· ·I believe that's where the water is19·


·being -- coming off of the lateral into the pond.20·


· · · ··       Q.· ·And then just go ahead and turn to the next21·


·page.22·


· · · · · · ·            What's 66?23·


· · · ··       A.· ·The next page is discharge at the head of24·


·the Curren Ditch from a couple of different angles.25·
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·The top left one is the water being discharged out the·1·


·structure we built.··Just to the left is the water that·2·


·comes from Billingsley Creek into the Curren Ditch side·3·


·by side there where they come together.··And then the·4·


·other three pictures there are just showing the·5·


·discharge out of the pipeline into that structure.·6·


· · · · · · ·            The next page is similar pictures further·7·


·back showing the two discharges from the Sandy Pipeline·8·


·through the Rangen facility and the discharge coming·9·


·out of the Sandy Pipeline.10·


· · · · · · ·            The following page is just showing some of11·


·the infrastructure that was put in place.12·


· · · ··       Q.· ·Let's make sure we're on the right page.13·


· · · · · · ·            That would be under No. page 68?14·


· · · ··       A.· ·It's this one that's on the screen right up15·


·there now.16·


· · · ··       Q.· ·So you're testifying concerning the one17·


·that's up there now that's page No. 00068?18·


· · · ··       A.· ·Yes.19·


· · · ··       Q.· ·Go ahead with your description of that.20·


· · · ··       A.· ·Well, it's showing some of the structures21·


·that were put in place for the ponds to deliver water22·


·down there to the irrigation needs and the pipeline23·


·being installed.··And of course that one bottom picture24·


·says "Turning water into the middle pond."25·
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· · · · · · ·            And if we go to the next one, it shows a·1·


·bigger picture of the pond with the headgate for the·2·


·Sandy Pipeline before water was turned into that pond.·3·


· · · · · · ·            And then the very bottom one -- and I can't·4·


·hardly recognize this, it's kind of just a little shot,·5·


·but this is, I think, out the upper pond where what we·6·


·call the sinkhole.··And when water goes into the upper·7·


·pond, it will take a lot of water.··I've seen actually·8·


·a whirlpool there when water is being taken into the·9·


·ground in that upper pond when it got full.10·


· · · ··       Q.· ·On this page you're referring to is page11·


·with IGWA No. 69 on it?12·


· · · ··       A.· ·Yes.13·


· · · ··       Q.· ·And there are two pictures that are up14·


·there.15·


· · · · · · ·            The one on the top I think is the one you16·


·described as the pond under construction?17·


· · · ··       A.· ·Yes.··It's just about when we completed the18·


·dike and the headgate there for the Sandy -- what we19·


·call the Sandy Pipeline.20·


· · · ··       Q.· ·And that's one of three ponds?21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·And how do you describe that pond?··Is that23·


·the main pond or --24·


· · · ··       A.· ·Well, yeah, that's the main pond.··It's the25·
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·biggest of the ponds, and that's the main one.·1·


· · · ··       Q.· ·What's depicted in the next picture down,·2·


·the one in the middle?·3·


· · · ··       A.· ·I think that's showing water coming out of·4·


·the upper pond into that middle pond.·5·


· · · ··       Q.· ·And how does the middle pond function?·6·


· · · ··       A.· ·Well, that's the outlet or the pond that·7·


·holds the main body of water for regulating the Sandy·8·


·Pipeline.·9·


· · · ··       Q.· ·And then there's also a third pond that you10·


·call the north pond?11·


· · · ··       A.· ·Well, yeah, there's a pond down to the west12·


·a little bit which is a lower pond, and that's where13·


·water is delivered out to what was called the Musser14·


·call down there.··And it's right down next to the15·


·highway.··But we don't do any regulation on that pond.16·


·Mr. Morris does all the regulation on that lower pond.17·


· · · ··       Q.· ·So is the credit requested for recharge18·


·relating to the Sandy Pond that what goes into the19·


·pond, less what goes out to the Sandy Pipeline and20·


·evaporation?··Is that what you --21·


· · · ··       A.· ·Yes, that would be, I think, what we would22·


·ask for for a recharge credit there.23·


· · · ··       Q.· ·Go ahead with the next page of the24·


·photograph.··Describe that page 70.25·
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· · · ··       A.· ·I think that's just another picture of the·1·


·discharge into the headwaters of the Curren Ditch.·2·


·It's pictures have kind of been put together.··And·3·


·right up at the very left of that picture is where our·4·


·discharge structure is.·5·


· · · ··       Q.· ·And next page, 71?·6·


· · · ··       A.· ·That picture I'm not sure.··I can't put·7·


·together what that picture is.··It's showing some·8·


·ponds.··But with the fish hatcheries there, I'm not·9·


·sure where that is.10·


· · · ··       Q.· ·You're not sure that those are the Sandy11·


·Ponds in the middle of the picture?12·


· · · ··       A.· ·They look like the Sandy Ponds.··But I13·


·can't put them in conjunction with the fish hatchery14·


·right there.15·


· · · ··       Q.· ·And how about page 72?16·


· · · ··       A.· ·Those, I believe, are the ponds.··And they17·


·look very similar.··But in that one I can see the18·


·highway going past the ponds and the three ponds there.19·


· · · ··       Q.· ·And the next page, 73?20·


· · · ··       A.· ·Again, this is just the discharge where the21·


·Curren Ditch headwaters and are discharged into the22·


·Curren Ditch and the discharge structure showing water23·


·coming through it.24·


· · · ··       Q.· ·And page 74, just another picture of that25·
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·discharge --·1·


· · · ··       A.· ·Another picture of the discharge structure·2·


·that was built.·3·


· · · ··       Q.· ·Do these pictures accurately reflect the·4·


·conditions that are shown in them at the time the·5·


·pictures were taken, to your knowledge?·6·


· · · ··       A.· ·I believe they do.·7·


· · · ··       Q.· ·And do you know when they were taken?·8·


· · · ··       A.· ·They would have been taken sometime in·9·


·2004.10·


· · · ··       MR. RANDY BUDGE:··We'd offer 1007.11·


· · · ··       THE HEARING OFFICER:··Mr. Haemmerle?12·


· · · ··       MR. HAEMMERLE:··I'm going to object to relevance13·


·at this point in time.··I don't think there's been any14·


·showing that North Snake Groundwater District actually15·


·owns any of the water or has a storage right for the16·


·ponds or any permits.17·


· · · ··       THE HEARING OFFICER:··Mr. Budge?18·


· · · ··       MR. RANDY BUDGE:··We'll go ahead and provide19·


·further testimony on that.20·


· · · ··       THE HEARING OFFICER:··Okay.21·


· · · ··       Q.· ·Turn to Exhibit 1008.22·


· · · ··       THE HEARING OFFICER:··So you'll at least hold or23·


·withdraw the offer for a minute, Mr. Budge?24·


· · · ··       MR. RANDY BUDGE:··Well, it seems to me like an25·
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·objection.··We'll make the offer.·1·


· · · ··       THE HEARING OFFICER:··You'll make the offer?·2·


· · · ··       MR. RANDY BUDGE:··I think we've laid foundation·3·


·the pond is a basis for a mitigation plan.··He·4·


·described that they own and operate it.·5·


· · · ··       THE HEARING OFFICER:··Overruled.·6·


· · · ··       MR. HAEMMERLE:··My one issue -- I'm sorry,·7·


·Director -- was ownership of the water in the pond·8·


·itself or any storage permits for that water?·9·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Turn to10·


·Exhibit 1008.11·


· · · ··       THE HEARING OFFICER:··Okay.··Just a minute.12·


· · · · · · ·            Overruled again.13·


· · · · · · ·            The document that's marked as Exhibit 100714·


·is received into evidence.15·


· · · · · · ·            (Exhibit 1007 received.)16·


· · · ··       THE HEARING OFFICER:··Mr. Budge.17·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Can you identify18·


·1008.19·


· · · ··       A.· ·Yes.··I believe it's when we purchased the20·


·property from Mr. Sandy.··This is a copy of the21·


·warranty deed.22·


· · · ··       Q.· ·Mr. Carlquist, there are two different23·


·deeds:··One comes from Mountain Valley Properties,24·


·which seem to be signed by John Sandy; and then there's25·
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·a second warranty deed from John and Robin Sandy, also·1·


·signed by both John and Robin Sandy.·2·


· · · · · · ·            Is that part of the exhibit you have in·3·


·front of you?·4·


· · · ··       A.· ·Yes, it is.··And I believe it was just the·5·


·two properties that was all part of the same purchase.·6·


· · · ··       Q.· ·And also part of that exhibit there's a·7·


·check that's attached.·8·


· · · ··       A.· ·Yes.·9·


· · · ··       Q.· ·And the check states it's to acquire -- for10·


·14,000 to acquire 14 shares of NSCC water?11·


· · · ··       A.· ·Yes.··North Side Canal Company water that12·


·we bought.13·


· · · ··       Q.· ·Okay.··And the last page of that exhibit is14·


·a letter from Zions Bank relating to that stock15·


·purchase indicating they don't have objection to the16·


·transfer.17·


· · · · · · ·            Do you recognize that?18·


· · · ··       A.· ·Yes.19·


· · · ··       Q.· ·Are those all part of the records of North20·


·Side -- or North Snake Groundwater District?21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·And to your knowledge, do those two23·


·warranty deeds represent the District's acquisition of24·


·the property that you've described as the Sandy25·
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·property where the Sandy Ponds were constructed?·1·


· · · ··       A.· ·Yes.·2·


· · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 1008.·3·


· · · ··       MR. HAEMMERLE:··No objection.·4·


· · · ··       THE HEARING OFFICER:··Okay.··The document marked·5·


·as Exhibit 1008 is received into evidence.·6·


· · · · · · ·            (Exhibit 1008 received.)·7·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Would you turn next·8·


·to Exhibit 1009.·9·


· · · · · · ·            Do you recognize that as a certificate of10·


·stock from North Side Canal Company to North Snake11·


·Groundwater District for 14 shares?12·


· · · ··       A.· ·Yes.13·


· · · ··       Q.· ·And is that part of the records of your14·


·District?15·


· · · ··       A.· ·Yes.16·


· · · ··       Q.· ·And to your knowledge, does that17·


·certificate and exhibit evidence your ownership of18·


·those shares in North Side Canal Company?19·


· · · ··       A.· ·Yes, it is.20·


· · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 1009.21·


· · · ··       MR. HAEMMERLE:··Question in aid of objection?22·


· · · ··       THE HEARING OFFICER:··Yes.23·


·///24·


·///25·
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· · · · · · · · ··                 VOIR DIRE EXAMINATION·1·


·BY MR. HAEMMERLE:·2·


· · · ··       Q.· ·Mr. Carlquist, that water right that you·3·


·have before you is for the benefit of Mr. Morris for·4·


·irrigation; correct?·5·


· · · ··       A.· ·The North Side Canal Company water?·6·


· · · ··       Q.· ·I believe what's indicated on that share·7·


·right there.·8·


· · · ··       A.· ·It has been delivered to a couple of·9·


·different places over the time that we have owned the10·


·certificate.··But yes, we have also delivered it down11·


·there I think to Mr. Morris.12·


· · · ··       MR. HAEMMERLE:··Can I examine, your Honor?··I13·


·don't have that.14·


· · · ··       THE HEARING OFFICER:··Oh, you mean examine the15·


·document?16·


· · · ··       MR. HAEMMERLE:··Please.17·


· · · ··       THE HEARING OFFICER:··Sure.18·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··Do you see,19·


·Mr. Carlquist, where it says "14 shares to a particular20·


·40-acre parcel"?21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·Do you know where that parcel is located?23·


· · · ··       A.· ·I don't right off the top of my head.24·


· · · ··       Q.· ·Do you know what purpose of use that is?25·
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· · · ··       A.· ·For irrigation.·1·


· · · ··       Q.· ·For irrigation?·2·


· · · ··       A.· ·Yes.·3·


· · · ··       MR. HAEMMERLE:··No further objection, your·4·


·Honor.··I'll --·5·


··6·


· · · · · · ··             CONTINUED DIRECT EXAMINATION·7·


·BY MR. BUDGE:·8·


· · · ··       Q.· ·Next turn to Exhibit --·9·


· · · ··       THE HEARING OFFICER:··Okay.··So no objection to10·


·the offer?11·


· · · ··       MR. HAEMMERLE:··No objection.12·


· · · ··       THE HEARING OFFICER:··Okay.··So the document13·


·marked as Exhibit 1009 is received into evidence.14·


· · · · · · ·            (Exhibit 1009 received.)15·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Next turn to16·


·Exhibit 1010.··That's identified as a water deed.17·


· · · · · · ·            Is that document a part of the records of18·


·your District?19·


· · · ··       A.· ·Yes, it is.20·


· · · ··       Q.· ·And does that evidence the purchase of the21·


·stock which gave rise to the issuance of the22·


·certificate that was just admitted as 1009?23·


· · · ··       A.· ·Yes, I believe it is.24·


· · · ··       MR. RANDY BUDGE:··We'd offer --25·
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· · · ··       MR. HAEMMERLE:··No objection.·1·


· · · ··       THE HEARING OFFICER:··The document marked as·2·


·Exhibit 1010 is received into evidence.·3·


· · · · · · ·            (Exhibit 1010 received.)·4·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Could you identify·5·


·Exhibit 1011.··Maybe we can look at all of these three·6·


·together.··Exhibit 1011 and 1012 and 1013.·7·


· · · · · · ·            And after you've familiarized yourself with·8·


·those, answer whether those are part of the records of·9·


·the District pertaining to easements acquired in10·


·conjunction with the operation of the Sandy Ponds.11·


· · · ··       A.· ·It was to access to the property that we12·


·purchased through property of Mr. Sandy that was not13·


·purchased, I believe.14·


· · · ··       Q.· ·And does Exhibit 1011, that easement15·


·indicates it's to operate the headgates and dike on the16·


·Sandy property?17·


· · · ··       A.· ·I believe so, to get through his property18·


·to where those are.19·


· · · ··       Q.· ·And then if you look at Exhibit 1012, is it20·


·your understanding that that grant of easement was to21·


·construct and operate the Sandy Pipeline itself?22·


· · · ··       A.· ·Yes.23·


· · · ··       Q.· ·And then if you look at Exhibit 1013, was24·


·that a grant of easement from Morris with respect to25·
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·the pipeline as it goes through his property?·1·


· · · ··       A.· ·Yes.·2·


· · · ··       MR. RANDY BUDGE:··And I'd offer Exhibits 1011,·3·


·1012, and 1013, all being easements.·4·


· · · ··       THE HEARING OFFICER:··Mr. Haemmerle?·5·


· · · ··       MR. HAEMMERLE:··No objection.·6·


· · · ··       THE HEARING OFFICER:··Documents marked as·7·


·Exhibits 1011 through 1013 are received into evidence.·8·


· · · · · · ·            (Exhibit 1011 through 1013 received.)·9·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Turn next to10·


·Exhibit 1014 entitled "Eastern Snake Plain Aquifer11·


·Mitigation Recovery and Restoration Agreement for12·


·2004."13·


· · · · · · ·            Do you recognize that document?14·


· · · ··       A.· ·Yes, I do.15·


· · · ··       Q.· ·And if you would turn to the signature16·


·pages.··It appears to have been signed on behalf of17·


·North Snake Groundwater District, along with other18·


·parties, including Rangen.19·


· · · · · · ·            Do you recognize that?20·


· · · ··       A.· ·Yes.21·


· · · ··       Q.· ·Is that maintained as a part of the22·


·business records of North Snake Groundwater District?23·


· · · ··       A.· ·Yes, it is.24·


· · · ··       Q.· ·And what does this agreement relate to25·
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·generally?·1·


· · · ··       A.· ·It was part of some mitigation efforts that·2·


·we were undergoing back in 2004 relating to the -- some·3·


·of the mitigation things we were trying to do for the·4·


·springs.·5·


· · · ··       Q.· ·Is it your understanding that the District·6·


·related in part to mitigation efforts the District was·7·


·doing via the Sandy Pond and the Sandy Pipeline?·8·


· · · ··       A.· ·Part of the agreement, yes.·9·


· · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 1014.10·


· · · ··       MR. HAEMMERLE:··Question in aid of objection?11·


· · · ··       THE HEARING OFFICER:··Yes.12·


·13·


· · · · · · · · ··                 VOIR DIRE EXAMINATION14·


·BY MR. HAEMMERLE:15·


· · · ··       Q.· ·Mr. Carlquist, this particular agreement16·


·was a one-year agreement in 2004 and is no longer in17·


·place today; correct?18·


· · · ··       A.· ·It was for one year.··But some of the19·


·things that are in the agreement are still going20·


·forward.21·


· · · ··       Q.· ·The agreement is no longer in effect;22·


·correct?23·


· · · ··       MR. RANDY BUDGE:··I object.··Asks for a legal24·


·conclusion, beyond the scope of direct.25·
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· · · ··       MR. HAEMMERLE:··I'd object to the admission of·1·


·1014 on relevance.·2·


· · · ··       THE HEARING OFFICER:··Okay.··Well, I guess I·3·


·have two objections.·4·


· · · · · · ·            You're objecting to the questions because·5·


·they're beyond the scope, Mr. Budge, of the direct?·6·


· · · ··       MR. RANDY BUDGE:··His questions in aid of·7·


·further objection was that he asked questions on·8·


·whether or not it was legally only effective for one·9·


·year.··That was asking for a legal conclusion.··This10·


·witness isn't competent to ask.11·


· · · ··       MR. HAEMMERLE:··I withdraw that question and12·


·make it simpler, Director.13·


· · · · · · ·            I still object to the admission of the14·


·document based on relevance.15·


· · · ··       THE HEARING OFFICER:··Nonetheless, I understood16·


·from Mr. Carlquist's testimony that it was limited to17·


·one year.··He has some knowledge about it.··That18·


·information is in the record.··And based on his19·


·qualified testimony, Mr. Haemmerle, I'll allow the20·


·exhibit into the record.21·


· · · · · · ·            So it's received.··Exhibit 1014 is received22·


·into evidence.23·


· · · · · · ·            (Exhibit 1014 received.)24·


·///25·
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· · · · · · ··             CONTINUED DIRECT EXAMINATION·1·


·BY MR. BUDGE:·2·


· · · ··       Q.· ·Turn to page 5 of that agreement, if you·3·


·would, Mr. Carlquist.·4·


· · · ··       A.· ·Yes.·5·


· · · ··       Q.· ·And on page 5, under paragraph 4 has a list·6·


·of groundwater user commitments.·7·


· · · ··       A.· ·Yes.·8·


· · · ··       Q.· ·And I direct your attention down to·9·


·subparagraph (e)(1) through (6).10·


· · · · · · ·            Do you have those paragraphs?11·


· · · ··       A.· ·I do.12·


· · · ··       Q.· ·And (e)(2) provides as follows.··This is13·


·part of the groundwater District commitments.··They14·


·would, quote, "...use best efforts to convey North Side15·


·Canal Company operational spills to the Sandy project16·


·into the Sandy Pipeline."17·


· · · ··       A.· ·Yes.18·


· · · ··       Q.· ·Do you see that?19·


· · · ··       A.· ·Yes.20·


· · · ··       Q.· ·Is that part of the commitments that the21·


·District undertook back in 2004, to your knowledge?22·


· · · ··       A.· ·It is.23·


· · · ··       Q.· ·Are those commitments ongoing today?24·


· · · ··       A.· ·Yes, we've still been doing that.25·
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· · · ··       Q.· ·And have -- has your District in fact·1·


·conveyed North Snake -- North Side Canal Company spills·2·


·continuously from then to date?·3·


· · · ··       A.· ·Yes, we have.·4·


· · · ··       Q.· ·And that utilized both the Sandy Pond, the·5·


·recharge, and Sandy Pipeline for water deliveries?·6·


· · · ··       A.· ·Yes.·7·


· · · ··       Q.· ·Commitment (e)(3) states, "Continue to·8·


·provide surface water as substitute supply to·9·


·4300 acres of previously converted groundwater10·


·irrigation -- irrigated acres in North Snake11·


·Groundwater District."12·


· · · · · · ·            Did that commitment continue from 2004 to13·


·date?14·


· · · ··       A.· ·Yes.··We've increased the number of acres,15·


·as in previous testimony was given.16·


· · · ··       Q.· ·Your earlier testimony to continue to17·


·supply irrigation water to converted acres is a part of18·


·that commitment?19·


· · · ··       A.· ·Yes.20·


· · · ··       Q.· ·Do you consider that to be an ongoing21·


·obligation?22·


· · · ··       A.· ·Yes.23·


· · · ··       Q.· ·Turn next, if you would, to Exhibit 1015.24·


·It's entitled "North Snake Groundwater District Sandy25·
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·Pipeline Project Operation and Maintenance Agreement."·1·


· · · · · · ·            Do you recognize that document?·2·


· · · ··       A.· ·Yes.·3·


· · · ··       Q.· ·Do you know whether or not that was an·4·


·attachment in your files to Exhibit 1014, the 2004·5·


·agreement, or was that a separate document?·6·


· · · ··       A.· ·I think it was a separate document.·7·


· · · ··       Q.· ·And is that part of your records maintained·8·


·by the District?·9·


· · · ··       A.· ·Yes.10·


· · · ··       Q.· ·And to your knowledge, does that accurately11·


·reflect the operation and maintenance requirements12·


·relating to the Sandy Pipeline project?13·


· · · ··       A.· ·Yes, I think it does.14·


· · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 1015.15·


· · · ··       THE HEARING OFFICER:··Mr. Haemmerle?16·


· · · ··       MR. HAEMMERLE:··No objection.17·


· · · ··       THE HEARING OFFICER:··The document marked as18·


·Exhibit 1015 is received into evidence.19·


· · · · · · ·            (Exhibit 1015 received.)20·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Mr. Carlquist, that21·


·particular exhibit describes the ponds that you were22·


·mentioning earlier in your testimony that are23·


·identified here as the upper, the middle, and the24·


·lower?25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. I 3/17/2014


Page 141


· · · ··       A.· ·Yes.·1·


· · · ··       Q.· ·If you look in the second full paragraph·2·


·under the description of the upper pond, do you see·3·


·that?·4·


· · · ··       A.· ·Yes.·5·


· · · ··       Q.· ·The second sentence there states as·6·


·follows, "The pond also has an emergency spillway which·7·


·diverts water to a large overflow area with a number of·8·


·small ponds and a sizable sinkhole which is capable of·9·


·taking 15 cfs on a continuous basis."10·


· · · ··       A.· ·Yes.11·


· · · ··       Q.· ·Is that the heart of the recharge activity12·


·that has gone on at the Sandy Pond, as far as you know?13·


· · · ··       A.· ·Yes, it is.14·


· · · ··       Q.· ·And has that been continuous to date?15·


· · · ··       A.· ·Yes.··When enough water has come down16·


·there, the pipeline couldn't take it, it goes down17·


·there.18·


· · · ··       Q.· ·And is it the District's request that the19·


·Department calculate a credit to Rangen based on the20·


·recharge to the Sandy Pond that was a part of the21·


·obligations under these agreements?22·


· · · ··       A.· ·Yes, I think that's what we'd like to do.23·


·I believe the canal company has records of how much24·


·water has come out of that lateral, so...25·
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· · · ··       Q.· ·Are you familiar with the use of the Sandy·1·


·Pipeline to provide irrigation water to Butch Morris?·2·


· · · ··       A.· ·Yes.·3·


· · · ··       Q.· ·How does that work, if you'd describe it?·4·


· · · ··       A.· ·When the Sandy Pipeline was constructed,·5·


·there is a diversion box that was constructed a little·6·


·more than halfway down.··And the pumps that he utilizes·7·


·to irrigate the farm ground down there were connected,·8·


·hooked up to that diversion structure where the pipe·9·


·goes from 36 inches down to 24 inches.··And he pumps10·


·out of there.11·


· · · · · · ·            And then there's also a separate pipeline12·


·that diverts water about an eighth of a mile further13·


·west to where he has another pump that pumps water for14·


·his farming operation down there.15·


· · · · · · ·            And then the excess water when he's not16·


·pumping goes on down the pipe and is discharged into17·


·the Curren Ditch.18·


· · · ··       Q.· ·Is your District compensated by Mr. Morris19·


·or anyone else for your delivery of water to him?20·


· · · ··       A.· ·No.21·


· · · ··       Q.· ·Rangen in this case has objected to the22·


·District's use of the Sandy Pipeline to transport23·


·wastewater on the basis of the lack of a permit for24·


·wastewater.25·
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· · · · · · ·            During the period since 2004 when the·1·


·agreement was entered into, as shown in Exhibit 1014,·2·


·has anyone previously indicated that your District was·3·


·supposed to file and get an application to do the -- to·4·


·use wastewater as was contemplated by the 2000·5·


·agreement, Exhibit 1014?·6·


· · · ··       A.· ·Not to my knowledge.·7·


· · · ··       Q.· ·I noted Rangen was a party to that·8·


·signatoried agreement.·9·


· · · · · · ·            Do you recall Rangen prior to this10·


·proceeding ever objecting to the delivery of wastewater11·


·from North Side Canal down the Sandy Pipeline?12·


· · · ··       A.· ·Not to my knowledge.13·


· · · ··       Q.· ·Could the witness be handed -- or look at14·


·Exhibit 1016.15·


· · · ··       A.· ·Okay.··I have it.16·


· · · ··       Q.· ·What's the date of that document?17·


· · · ··       A.· ·Dated February 11th, 2014.18·


· · · ··       Q.· ·Do you recognize that as a memorandum19·


·agreement that was entered into on that date between20·


·North Snake and Howard Butch Morris?21·


· · · ··       A.· ·Yes, it is.22·


· · · ··       Q.· ·Prior to the date of that agreement, did23·


·you have any written agreement with Mr. Morris for the24·


·delivery of irrigation water through the Sandy25·
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·Pipeline?·1·


· · · ··       A.· ·No, no written agreement.··Just a verbal·2·


·agreement that we had with him to deliver.·3·


· · · ··       Q.· ·And that verbal agreement had been in·4·


·existence since 2004?·5·


· · · ··       A.· ·Yes.·6·


· · · ··       Q.· ·And this is the first time it was reduced·7·


·to a writing?·8·


· · · ··       A.· ·As far as I know, yes.·9·


· · · ··       Q.· ·To your knowledge, does the written10·


·agreement or memorandum agreement, Exhibit 1016, does11·


·it reflect the basic terms of the oral agreement as you12·


·understood that had been in place prior to the written13·


·agreement?14·


· · · ··       A.· ·Yes.··It has another paragraph there15·


·relating to this particular order that was issued by16·


·the Department that really wasn't in any previous17·


·verbal agreement that we had with him.18·


· · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 1016.19·


· · · ··       MR. HAEMMERLE:··No objection.20·


· · · ··       THE HEARING OFFICER:··The document marked as21·


·Exhibit 1016 is received into evidence.22·


· · · · · · ·            (Exhibit 1016 received.)23·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Would you turn to24·


·Exhibit 1017, please.25·
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· · · · · · ·            Do you recognize this as an Application for·1·


·Permit that's entitled "Third Corrected" filed by your·2·


·District, North Snake, Magic Valley Groundwater·3·


·District, and Southwest Irrigation District?·4·


· · · ··       A.· ·Yes, it is.·5·


· · · ··       Q.· ·And was that filing made in order to secure·6·


·a right to use the wastewater that went into the Sandy·7·


·Pond as described in the application for mitigation and·8·


·recharge mitigation?·9·


· · · ··       A.· ·It is.10·


· · · ··       Q.· ·Was that filed in response to objections in11·


·this case by Rangen that there was no water right to12·


·deliver water through the Sandy Pipeline?13·


· · · ··       A.· ·Yes, that's why we filed it.14·


· · · ··       Q.· ·At the time of the 2004 agreement we15·


·discussed earlier, was there any request that you16·


·recall that a water right permit would be necessary to17·


·use the wastewater under that 2004 agreement?18·


· · · ··       A.· ·Not that I know of.19·


· · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 1018 -- or20·


·excuse me, 1017.21·


· · · ··       THE HEARING OFFICER:··Mr. Haemmerle?22·


· · · ··       MR. HAEMMERLE:··Well, I'm going to object at23·


·this point, Director, because that particular24·


·application has simply -- I don't think it's even been25·
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·published, so it's not relevant.··I'd object on that·1·


·basis.·2·


· · · ··       THE HEARING OFFICER:··Overruled.··So it's·3·


·received into evidence.·4·


· · · · · · ·            Sorry, Mr. Budge.·5·


· · · · · · ·            (Exhibit 1017 received.)·6·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Mr. Carlquist, would·7·


·you turn to the next exhibit, 1018, title "Application·8·


·for Permit No. 36-16976."·9·


· · · ··       A.· ·Yes.10·


· · · ··       Q.· ·Do you recognize this as the Application11·


·for Permit that was filed by your District, Magic, and12·


·others to water on Billingsley Creek?13·


· · · ··       A.· ·Yes, it is.14·


· · · ··       Q.· ·Could you describe -- excuse me, strike15·


·that.16·


· · · · · · ·            Is that application, as far as you know, a17·


·true and correct copy of the original filed with the18·


·Department?19·


· · · ··       A.· ·Yes, I think it is.20·


· · · ··       Q.· ·And is that part of your business records?21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·What was the purpose of the filing of that23·


·application?24·


· · · ··       A.· ·We felt like this water was unappropriated25·
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·and it would be possible to utilize this water if we·1·


·received a license and permit for it to provide for the·2·


·mitigation that possibly could come from this call that·3·


·Rangen has made.·4·


· · · ··       Q.· ·And this is the Application for Permit you·5·


·testified about earlier that the districts proposed to·6·


·assign to Rangen as needed to allow them to divert·7·


·water from the talus slope?·8·


· · · ··       A.· ·Yes.·9·


· · · ··       Q.· ·And that arose out of the cease-and-desist10·


·order to Rangen?11·


· · · ··       A.· ·Yes.12·


· · · ··       Q.· ·You testified briefly about proposed13·


·improvements to the Curren Tunnel was one of the parts14·


·of your plan that the districts desire to engineer and15·


·investigate the feasibility of?16·


· · · ··       A.· ·Yes.17·


· · · ··       Q.· ·To your knowledge, has Rangen provided any18·


·access to the districts to allow this work to be19·


·completed?20·


· · · ··       A.· ·Not that I know of.21·


· · · ··       MR. RANDY BUDGE:··Just one moment, if I may.22·


· · · · · · ·            No further questions.··Thank you,23·


·Mr. Carlquist.24·


· · · ··       THE HEARING OFFICER:··Okay.··Thank you.25·
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· · · · · · ·            Mr. Haemmerle, are you examining?·1·


· · · ··       MR. HAEMMERLE:··I am.·2·


· · · ··       THE HEARING OFFICER:··Okay.··Do you need a·3·


·moment to organize?·4·


· · · ··       MR. HAEMMERLE:··Maybe if we can have like five·5·


·minutes or so.·6·


· · · ··       THE HEARING OFFICER:··Okay.··Let's take five.·7·


· · · · · · ·            (Recess.)·8·


· · · ··       THE HEARING OFFICER:··We're recording again·9·


·after a brief break.10·


· · · · · · ·            Mr. Haemmerle, you may cross-examine11·


·Mr. Carlquist.12·


· · · ··       MR. HAEMMERLE:··Thank you.13·


·14·


· · · · · · · · · ··                   CROSS-EXAMINATION15·


·BY MR. HAEMMERLE:16·


· · · ··       Q.· ·Good afternoon, Mr. Carlquist.17·


· · · ··       A.· ·Good afternoon.18·


· · · ··       MR. RANDY BUDGE:··Excuse me.··We were going to19·


·offer that 1018.20·


· · · ··       MR. HAEMMERLE:··Oh, yeah.··Go ahead.21·


· · · ··       THE HEARING OFFICER:··Okay.22·


· · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 1018.··I23·


·apologize, Mr. Haemmerle.24·


· · · ··       MR. HAEMMERLE:··No objection.25·
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· · · ··       THE HEARING OFFICER:··The document marked as·1·


·Exhibit 1018 is received into evidence.··Thank you.·2·


· · · · · · ·            (Exhibit 1018 received.)·3·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··As I was saying, good·4·


·afternoon, Mr. Carlquist.·5·


· · · ··       A.· ·Good afternoon.·6·


· · · ··       Q.· ·You and I have talked before during your·7·


·deposition?·8·


· · · ··       A.· ·We have.·9·


· · · ··       Q.· ·Mr. Carlquist, you were identifying all the10·


·groundwater pumpers in your District, and that involves11·


·many groundwater pumpers, many cities, many industries;12·


·correct?13·


· · · ··       A.· ·Yes.14·


· · · ··       Q.· ·And it's true that most of those people who15·


·obtained those water rights understood that they were16·


·obtaining late priority groundwater rights; correct?17·


· · · ··       A.· ·Some realized to a greater extent than18·


·others did, yes, but...19·


· · · ··       Q.· ·Anyone who obtains water rights understands20·


·that they are subject to the prior-appropriation21·


·doctrine in the state of Idaho; correct?22·


· · · ··       A.· ·I wouldn't say everyone does, but most do.23·


· · · ··       Q.· ·Everyone should; correct?24·


· · · ··       A.· ·Yes.25·
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· · · ··       Q.· ·Everyone understands that the law in the·1·


·state of Idaho is first in time, first in right;·2·


·correct?·3·


· · · ··       MR. RANDY BUDGE:··You know, I'm going to object·4·


·to this line of questioning.··I think we're beyond the·5·


·scope of direct.··And we're going to ask this witness·6·


·legal questions on the law in Idaho, water law?·7·


· · · ··       MR. HAEMMERLE:··I'll move on, Director.·8·


· · · ··       THE HEARING OFFICER:··Thank you.··Sustained.·9·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··Now, Mr. Carlquist, we10·


·had a chance to speak about a week ago about -- I think11·


·it was on March 4th about the mitigation plan filed by12·


·IGWA; correct?13·


· · · ··       A.· ·Yes.14·


· · · ··       Q.· ·And you had a chance to review the15·


·specifics of it at that time; correct?16·


· · · ··       A.· ·Yes.17·


· · · ··       Q.· ·And you've had a chance to further review18·


·it since March 4th; correct?19·


· · · ··       A.· ·Yes, to a certain extent.20·


· · · ··       Q.· ·Okay.··And we talked a lot about what IGWA21·


·had or hadn't done under that mitigation plan on22·


·March 4th; correct?23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·Okay.··Now, if you have that before you,25·
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·that's Exhibit 2020.·1·


· · · ··       MR. RANDY BUDGE:··The plan?·2·


· · · ··       MR. HAEMMERLE:··The mitigation plan.·3·


· · · ··       MR. RANDY BUDGE:··I think it was 1000.·4·


· · · ··       THE WITNESS:··20?·5·


· · · ··       MR. HAEMMERLE:··Oh, no.··What was yours, Randy?·6·


· · · ··       MR. RANDY BUDGE:··The one he was looking at·7·


·was --·8·


· · · ··       MR. TJ BUDGE:··1000.·9·


· · · ··       MR. MAY:··1000.10·


· · · ··       MR. RANDY BUDGE:··-- 1000.11·


· · · ··       MR. HAEMMERLE:··Yeah.12·


· · · ··       Q.· ·I'm sorry, Mr. Carlquist.··Do you have13·


·Exhibit 1000 before you?14·


· · · ··       A.· ·Yes.15·


· · · ··       Q.· ·That is the mitigation plan filed by IGWA16·


·in this water call; correct?17·


· · · ··       A.· ·Yes, I think it is.18·


· · · ··       Q.· ·I want to just kind of wade through some of19·


·the things that you're proposing, and we'll talk about20·


·them individually.21·


· · · · · · ·            The first one is a category of ongoing22·


·mitigation activities, involving such things as23·


·conversions, voluntary dry-ups, and those kinds of24·


·things; correct?25·
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· · · ··       A.· ·Yes, it is.·1·


· · · ··       Q.· ·You agree, Mr. Carlquist, that IGWA should·2·


·be given credit only for those things that IGWA members·3·


·do; correct?·4·


· · · ··       A.· ·Yes, I think so.·5·


· · · ··       Q.· ·Okay.··And you should be given credit only·6·


·for that activity within the curtailment area; correct?·7·


· · · ··       A.· ·Under this particular order, yes.·8·


· · · ··       Q.· ·Now, I want to understand how the·9·


·conversions might work.10·


· · · · · · ·            You characterized almost all conversions as11·


·soft; correct?12·


· · · ··       A.· ·Yes.13·


· · · ··       Q.· ·And so we're on the same page, conversions14·


·are where people go from groundwater rights to surface15·


·water rights; correct?16·


· · · ··       A.· ·Yes.17·


· · · ··       Q.· ·And you described it in such a way that if18·


·the people who do those conversions, they have the19·


·ability to turn on their pumps if they're not obtaining20·


·surface water; correct?21·


· · · ··       A.· ·That's correct.22·


· · · ··       Q.· ·Would you say that's a routine practice?23·


· · · ··       A.· ·It hasn't happened much, but we have told24·


·them that they need to maintain that as an option25·
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·because we cannot guarantee that we can lease water·1·


·every year, year in and year out.·2·


· · · ··       Q.· ·Okay.··Have you leased water in the last·3·


·several years?·4·


· · · ··       A.· ·Yes.·5·


· · · ··       Q.· ·Have you been able to deliver that leased·6·


·water through the entire irrigation season routinely?·7·


· · · ··       A.· ·For the most -- most of the years we have·8·


·been able to do that, yes.·9·


· · · ··       Q.· ·Okay.··Are there years where you're unable10·


·to do that?11·


· · · ··       A.· ·There have been where we haven't been able12·


·to get as much as has been requested by the converters.13·


· · · ··       Q.· ·Okay.14·


· · · ··       A.· ·We ask them to tell us how much water, how15·


·many acre-feet of water they want delivered, and then16·


·we try to lease that much.17·


· · · ··       Q.· ·And you in fact expressly tell them that if18·


·they're not getting their surface water they need to be19·


·able to turn their pumps back on; correct?20·


· · · ··       A.· ·Yes, that's what we've told them.··If we21·


·can't get the water, that's why they need to maintain22·


·that connection.23·


· · · ··       Q.· ·All right.··And so most everyone maintains24·


·a connection to their groundwater pumps; correct?25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. I 3/17/2014


Page 154


· · · ··       A.· ·Yes.·1·


· · · ··       Q.· ·And you agree that they -- you, sitting·2·


·here today, you agree that they should be able to turn·3·


·their pumps back on when they need water?·4·


· · · ··       A.· ·Yes.·5·


· · · ··       Q.· ·All right.··Now, you understand that IGWA·6·


·is seeking what's called a steady-state credit for·7·


·these conversions.·8·


· · · · · · ·            Do you know what that means?·9·


· · · ··       A.· ·Basically, yes, I do.··We're asking for10·


·credit for the amount of converted water that we have11·


·been able to put to use.12·


· · · ··       Q.· ·And the steady state concept that I'm13·


·talking to you about envisions that water remains off14·


·for a long period of time where over a period of time15·


·water will appear at the Martin-Curren Tunnel.16·


· · · · · · ·            Do you understand that?17·


· · · ··       A.· ·Yes.··How the model tells them it will18·


·happen.19·


· · · ··       Q.· ·Okay.··And that contemplates that water20·


·remains unused for a period of time, more than one21·


·year.22·


· · · · · · ·            Do you understand that?23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·Okay.··So it seems to me, Mr. Carlquist,25·
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·that in order to get credit for the conversions it·1·


·seems fair that those people who convert cease using·2·


·their groundwater pumping.·3·


· · · · · · ·            Do you agree or disagree?·4·


· · · ··       A.· ·I disagree.·5·


· · · ··       Q.· ·Okay.··So if in need, people on groundwater·6·


·pumping can simply resume?·7·


· · · ··       A.· ·Yes.·8·


· · · ··       Q.· ·Even though you're being given credit for·9·


·not pumping water; is that your testimony?10·


· · · ··       A.· ·The credit will be adjusted year by year11·


·based upon how much surface water is being pumped12·


·instead of groundwater.13·


· · · ··       Q.· ·Do you monitor who's turning on their pumps14·


·for those people who have agreed to convert?··Do you15·


·monitor those acres?16·


· · · ··       A.· ·No, not as a groundwater district.17·


· · · ··       Q.· ·Okay.··So you don't know who's turning18·


·their pumps back on or not; correct?19·


· · · ··       A.· ·We do not keep a record of that, no.··I --20·


·matter of factly, you know, I pretty well know if they21·


·have been or not, but we don't keep a record.22·


· · · ··       Q.· ·Okay.··So you want the credit, but you want23·


·them to still have the ability to turn their pump back24·


·on?25·
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· · · ··       A.· ·Well, the credit is determined by the·1·


·Department of Water Resources, how much credit we get.·2·


· · · ··       Q.· ·Well, I'm just kind of fishing, frankly,·3·


·with you, Mr. Carlquist, to determine if you agree that·4·


·the Director, if he issues an order giving you credits,·5·


·that the order will identify the acres, number one, and·6·


·require those acres to be not pumped.·7·


· · · · · · ·            Do you agree with that type of order, or·8·


·disagree?·9·


· · · ··       A.· ·No, I agree that we will deliver to the10·


·Department of Water Resources how much water has not11·


·been pumped because they've had surface water, and they12·


·will determine how much of a credit we will get.13·


· · · ··       Q.· ·That's not my question.14·


· · · · · · ·            My question was, do you believe it's unfair15·


·for the Director to issue an order identifying specific16·


·acres of conversions, number one, and number two, in17·


·that order saying those acres shall not pump?··Do you18·


·agree or disagree with that type of order?19·


· · · ··       A.· ·I disagree --20·


· · · ··       MR. RANDY BUDGE:··I'm going to object to this21·


·line of questioning.··What this lay witness thinks is22·


·fair and unfair for the Director to do is not23·


·particularly relevant.··And he's gone way beyond the24·


·scope of direct.··This witness didn't go into the idea25·
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·of how they were calculated.·1·


· · · · · · ·            We do have a witness, Dr. Brendecke, and a·2·


·witness from the Department that would be appropriate·3·


·to direct questions on what's fair and what's not fair·4·


·on how you calculate the credit.·5·


· · · ··       MR. HAEMMERLE:··My question, Director, does not·6·


·relate to the amount of credit given.··I agree that the·7·


·Department should be able to calculate that.·8·


· · · · · · ·            Mr. Budge asked Mr. Carlquist a lot of·9·


·things about we don't know what the pump-back will look10·


·like, we don't know anything, but it would be fair for11·


·you to issue a conditional order with conditions.··So12·


·likewise, I'm asking him about conditions of an order.13·


· · · ··       THE HEARING OFFICER:··This is cross-examination.14·


·Overruled.15·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··Do you want me to16·


·re-ask my question?17·


· · · ··       A.· ·Probably.18·


· · · ··       THE HEARING OFFICER:··It is a difficult19·


·question, Mr. Haemmerle.20·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··The question is this:21·


·Do you believe it would be unfair for the Director to22·


·identify specific acres of the conversion in his order?23·


·Number one question.··Do you agree or disagree?24·


· · · ··       A.· ·I think I'd disagree.25·
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· · · ··       Q.· ·Okay.··So you would then disagree with the·1·


·Director ordering particular acres identified as not·2·


·being able to pump?··Do you agree or disagree?·3·


· · · ··       A.· ·For the terms of the order or for the·4·


·mitigation?·5·


· · · ··       Q.· ·Of the mitigation order, if there is one.·6·


· · · ··       A.· ·Well, I'm not sure I quite understand where·7·


·you're going.··The mitigation we're asking for is based·8·


·on the water, not the acres.·9·


· · · ··       Q.· ·Well, it's acres where people agree not to10·


·pump water; correct?11·


· · · ··       A.· ·Well, no.··They have not agreed not to pump12·


·water.··They have agreed to put in a conversion and, to13·


·the best of their ability, to use surface water.14·


· · · ··       Q.· ·Okay.··And I'll end it at this:··When the15·


·surface water is not available, they can turn their16·


·pumps back on; correct?17·


· · · ··       A.· ·Yes.18·


· · · ··       Q.· ·We talked about groundwater recharge19·


·generally and specifically.20·


· · · · · · ·            You don't know how much you actually21·


·recharge or what that credit would be; correct?22·


· · · ··       A.· ·That we have done in the past?23·


· · · ··       Q.· ·Correct.24·


· · · ··       A.· ·No.25·
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· · · ··       Q.· ·All right.··You're relying on the·1·


·Department's calculations for those kinds of things;·2·


·correct?·3·


· · · ··       A.· ·Yes.··They have to be run through the·4·


·model.·5·


· · · ··       Q.· ·All right.··Let's talk about, I suppose,·6·


·one specific thing that we can talk about, and that is·7·


·the Sandy Ponds.·8·


· · · · · · ·            Now, you are -- you're asking for recharge·9·


·credit out of the Sandy Ponds; correct?10·


· · · ··       A.· ·Yes.11·


· · · ··       Q.· ·And there's a certain amount of water12·


·that's delivered to the Sandy Ponds; correct?13·


· · · ··       A.· ·Yes.14·


· · · ··       Q.· ·The only water that the North Snake15·


·Groundwater District owns or any other groundwater16·


·district owns is 14 shares of water from the North Side17·


·Canal Company; correct?18·


· · · ··       A.· ·That's correct.19·


· · · ··       Q.· ·Do you agree with me that that's a small20·


·amount of water?21·


· · · ··       A.· ·Well, in relationship to what it's small?22·


·It's large in some instances.23·


· · · ··       Q.· ·How is it large in some instances?24·


· · · ··       A.· ·On my farm it would be quite large.··This25·
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·is only 14 shares.·1·


· · · ··       Q.· ·Right.··And I believe --·2·


· · · ··       A.· ·That is small.··I'll agree it's small.·3·


· · · ··       Q.· ·All right.··It's about .175 cfs; correct?·4·


· · · ··       A.· ·Uh-huh.·5·


· · · ··       Q.· ·You have to answer "yes" or "no."·6·


· · · ··       A.· ·Yes.·7·


· · · ··       Q.· ·So that's a small amount of water that the·8·


·North Snake Groundwater owns that goes into the Sandy·9·


·Ponds?10·


· · · ··       A.· ·Yes.11·


· · · ··       Q.· ·The rest of the water you do not own, do12·


·you?13·


· · · ··       A.· ·No.14·


· · · ··       Q.· ·Now, do you have any kind of right to store15·


·water in those ponds?··Have you obtained a permit from16·


·the Department of Water Resources?17·


· · · ··       A.· ·We have not obtained a permit.··But I18·


·didn't think we needed a permit to store water in the19·


·ponds.20·


· · · ··       Q.· ·Did you ever think to ask any of your21·


·lawyers those questions?··It just seems an obvious22·


·thing that if you're going to store water, you need a23·


·water right to do that.24·


· · · ··       A.· ·We've had an agreement with the North Side25·
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·Canal Company that we would utilize the water off the·1·


·end of that lateral, and utilize it both for the Sandy·2·


·Pipeline and to dispose of that water through recharge·3·


·so they would not have to worry about it going on down·4·


·into the river.·5·


· · · · · · ·            And that's projects that the canal·6·


·companies all work on very hard now, is to not·7·


·discharge it.··And that's what that Sandy Pond does,·8·


·along with providing water down to the Hagerman area·9·


·and to Rangen.10·


· · · ··       Q.· ·Okay.··So your theory of why you get a11·


·credit from the Sandy Ponds for recharge is that you12·


·own the pond; correct?13·


· · · ··       A.· ·Yes.14·


· · · ··       Q.· ·But you don't own the water; correct?15·


· · · ··       A.· ·That's correct.16·


· · · ··       Q.· ·Okay.··And again, you don't have a storage17·


·right to store that water either, do you?18·


· · · ··       A.· ·No.19·


· · · ··       Q.· ·And let's see.··You obtained that pond from20·


·Mr. Candy in 2013?21·


· · · ··       A.· ·'3.22·


· · · ··       Q.· ·2003.··Okay.··So you've been using that23·


·water to recharge for -- what? -- 11 years without a24·


·water right --25·
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· · · ··       A.· ·Yes.·1·


· · · ··       Q.· ·-- or permit to do so?·2·


· · · · · · ·            Do you know why the Sandy Pond was·3·


·originally built?·4·


· · · ··       A.· ·Well, part of it was a natural depression.·5·


·I don't know beyond that.··I never asked Mr. Sandy why·6·


·it was originally built, so I don't know.·7·


· · · ··       Q.· ·You understand the pond was originally·8·


·built about 1997?·9·


· · · ··       A.· ·I didn't know exactly the date, no.10·


· · · ··       Q.· ·Okay.··Would it surprise you to know that11·


·the North Side Canal Company built that for12·


·water-quality purposes, sediment control, those types13·


·of things?14·


· · · ··       A.· ·I believe I remember that, yes.15·


· · · ··       Q.· ·Okay.··That's why the pond was built in the16·


·first place?17·


· · · ··       A.· ·I believe I remember that, yes.18·


· · · ··       Q.· ·So did you just buy the ponds, or did19·


·you -- have you done a lot of work on the ponds since20·


·you purchased them?21·


· · · ··       A.· ·I did a fair amount of work on the pond to22·


·build up the dike and make the headgate for the pond to23·


·deliver water down that -- the -- what's called the24·


·Sandy Pipeline.25·
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· · · ··       Q.· ·So is it fair to say since you purchased·1·


·those ponds you've increased storage capacity?·2·


· · · ··       A.· ·Probably, yes.·3·


· · · ··       Q.· ·Now, Justin, if we could pull up I think·4·


·2027 and 2028.·5·


· · · · · · ·            Mr. Carlquist, I'm showing you what's been·6·


·marked as Exhibit --·7·


· · · · · · ·            Is this 2008, 2027?·8·


· · · ··       MR. MAY:··-27 on the left, -28 on the right.·9·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··I'll represent to you,10·


·Mr. Carlquist, that these are in fact the delivery11·


·records of water to the Sandy Ponds.··And these12·


·delivery records generally show a varying amount of13·


·water, 25.3 cfs, 17, and you can see the amounts across14·


·the board.15·


· · · · · · ·            Do you see that?16·


· · · ··       A.· ·Yes.17·


· · · ··       Q.· ·Now, of that water -- for example, I think18·


·that's the 26th of April right there -- you would own19·


·.175 of the 25.3 cfs total; correct?20·


· · · ··       A.· ·In terms of the shares that we own, I21·


·guess, yes.22·


· · · ··       Q.· ·Okay.··Now, once that water enters the23·


·Sandy Pond at the North Side weir where North Side24·


·measures the water, is the water measured anywhere else25·
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·as to goes down in the pipeline or down the ditches·1·


·from the Sandy Pond, those kinds of things?·2·


· · · ··       A.· ·Only by the amount that Mr. Morris knows he·3·


·pumps.··I don't know of any other places that it has a·4·


·measuring device.·5·


· · · ··       Q.· ·Okay.··So if Mr. Morris says that he uses·6·


·8 cfs of that, that would be taken off that; correct?·7·


· · · ··       A.· ·I guess.·8·


· · · ··       Q.· ·Okay.··And do you know how much water,·9·


·then, flows from the Sandy Ponds down the pipeline into10·


·the Curren Ditch?11·


· · · ··       A.· ·We haven't kept a record of that.12·


· · · ··       Q.· ·So you have no idea of where that water13·


·goes to ultimately, do you?14·


· · · ··       A.· ·Other than it goes into the headwaters of15·


·the Curren Ditch, and then distributed down there by16·


·the watermaster.17·


· · · ··       Q.· ·All right.··You really don't know how much18·


·of that water actually sinks into the ground, do you?19·


· · · ··       A.· ·Well, we haven't developed a record that20·


·shows that.21·


· · · ··       MR. HAEMMERLE:··Let's pull up 2075.22·


· · · · · · ·            I'll offer if they have not -- I think23·


·they're already in -- 207- -- they're already in.24·


·That's not the one.··Color photograph.25·
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· · · ··       THE HEARING OFFICER:··I don't show those as·1·


·being stipulated to.·2·


· · · ··       MR. RANDY BUDGE:··I don't show those being·3·


·admitted.·4·


· · · ··       MR. MAY:··2074?·5·


· · · ··       MR. HAEMMERLE:··Yeah, we agreed to that this·6·


·morning.··That was the color photograph.·7·


· · · ··       MR. TJ BUDGE:··No, 2027, the one you were just·8·


·asking about.·9·


· · · ··       MR. RANDY BUDGE:··2027 and 2028 you were asking10·


·about.11·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··Mr. Carlquist, I'll12·


·represent to you that 2074 is a photograph that13·


·Mr. Erwin keeps so he could manage water for Water14·


·District 36A.15·


· · · ··       A.· ·Yes.16·


· · · ··       Q.· ·Do you understand that?17·


· · · ··       A.· ·Yes.··I've seen that in your office.18·


· · · ··       Q.· ·You've seen that.··And you understand19·


·that's what 2074 is; correct?20·


· · · ··       A.· ·Yes.21·


· · · ··       MR. HAEMMERLE:··I'd offer 2074.22·


· · · ··       MR. MAY:··It's been admitted.23·


· · · ··       THE HEARING OFFICER:··And I do show, at least in24·


·my records, that 2074 is stipulated to.25·
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· · · · · · ·            Is that correct?··I had that listed·1·


·numerically as one that was stipulated to.·2·


· · · ··       MR. HAEMMERLE:··Thank you.·3·


· · · ··       Q.· ·Mr. Carlquist, you understand the lay of·4·


·the land in this photograph, the lower left-hand·5·


·portion there's a pond?··Do you see that?·6·


· · · ··       A.· ·Yes.·7·


· · · ··       Q.· ·Do you understand that pond to be the·8·


·series of Sandy Ponds that we've been talking about?·9·


· · · ··       A.· ·That's correct.10·


· · · ··       Q.· ·The Rangen facility is over in the middle,11·


·lower middle portion of Exhibit 2074.12·


· · · · · · ·            Do you see that?13·


· · · ··       A.· ·Yes.14·


· · · ··       Q.· ·You'll admit with me that the Sandy15·


·Pipeline does not provide any direct water to Rangen;16·


·correct?17·


· · · ··       A.· ·Well, I guess the water that's provided18·


·then makes it so water doesn't -- it stays in Rangen up19·


·there because it goes down the Sandy Pipeline.20·


· · · ··       Q.· ·That's not the question.21·


· · · · · · ·            The actual physical water, the molecules22·


·that are delivered out of the Sandy Pond, are not23·


·available to the Rangen facility; correct?24·


· · · ··       A.· ·That's correct.25·
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· · · ··       Q.· ·Okay.··Now, you entered into an agreement,·1·


·which is IGWA Exhibit 1016; correct?··It's called the·2·


·Morris agreement.·3·


· · · ··       A.· ·Yes.·4·


· · · ··       Q.· ·And that's part of the mitigation plan as·5·


·well; correct?·6·


· · · ··       A.· ·It is.·7·


· · · ··       Q.· ·Can you kind of wade through with me just·8·


·generally how that agreement works.·9·


· · · · · · ·            Are you ready to talk about it?10·


· · · ··       A.· ·Yes.11·


· · · ··       Q.· ·Okay.··I think the way this is set up is12·


·that you believe Mr. Morris takes 6.05 cfs out of the13·


·Martin-Curren Tunnel; correct?14·


· · · ··       A.· ·He has water rights of that amount, yes.15·


· · · ··       Q.· ·Okay.··And the idea is that IGWA is going16·


·to deliver water down the Sandy Pipeline through the17·


·Sandy Ponds to Mr. Morris so Rangen has access to the18·


·6.05; correct?19·


· · · ··       A.· ·Yes.20·


· · · ··       Q.· ·Okay.··You do understand today that21·


·Mr. Morris only has one water right out of the Sandy22·


·Pond?23·


· · · ··       A.· ·I didn't know that.24·


· · · ··       Q.· ·Okay.··If I tell you that I searched and I25·
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·found one water right, that being 37-08723,·1·


·Exhibit 1015, you wouldn't disagree with me, would you?·2·


· · · ··       A.· ·I couldn't disagree or agree.·3·


· · · ··       Q.· ·You don't know whether Butch has other·4·


·rights or not?·5·


· · · ··       A.· ·I've seen records that show he has more·6·


·rights than that, so...·7·


· · · ··       Q.· ·All right.··If that's the only wastewater·8·


·right indicated, you're not aware of any other·9·


·wastewater rights available to Mr. Morris, correct,10·


·today?11·


· · · ··       MR. RANDY BUDGE:··I'd object.··I think the12·


·witness said he doesn't have any knowledge of13·


·Mr. Morris' rights.··Mr. Morris --14·


· · · ··       MR. HAEMMERLE:··I'll withdraw the question.15·


· · · ··       THE HEARING OFFICER:··Okay.16·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··IGWA doesn't have any17·


·wastewater rights available at the Sandy Pond either18·


·today; correct?19·


· · · ··       A.· ·Other than we are using the wastewater that20·


·is there, and no one's objected to our using it.21·


· · · ··       Q.· ·Okay.··So under that theory your use has22·


·been fine and legal; correct?23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·Use of water without objection is a legal25·
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·use, in your mind?·1·


· · · ··       MR. RANDY BUDGE:··Objection.··Again, asking for·2·


·a legal conclusion.·3·


· · · ··       THE HEARING OFFICER:··Sustained.·4·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··If Mr. Morris only has·5·


·the right to use 2.4 cfs out of the Sandy Ponds, that·6·


·would be the limit of what credit would be available to·7·


·Rangen currently; correct?·8·


· · · ··       A.· ·I don't know that.·9·


· · · ··       Q.· ·It would depend on whether other wastewater10·


·was available to Mr. Morris; correct?11·


· · · ··       A.· ·I assume so, yes.12·


· · · ··       Q.· ·Now, during our deposition you and I had a13·


·lot of discussion about the credit of IGWA being14·


·limited to the actual flows of the Martin-Curren15·


·Tunnel.16·


· · · · · · ·            Do you remember our discussion?17·


· · · ··       A.· ·Yes.18·


· · · ··       MR. RANDY BUDGE:··You know, I'm going to object19·


·to this line of questioning.··First, it's beyond the20·


·scope of direct.··Second of all, the watermaster will21·


·be testifying on administration issues, and we also22·


·have an expert that understands waters rights that will23·


·be testifying on it.··It's certainly not fair or24·


·relevant to this proceeding to have a lay witness to25·
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·talk about water right administration issues when he's·1·


·already testified he doesn't know anything about the·2·


·water right specifically.·3·


· · · ··       MR. HAEMMERLE:··I'm entitled to ask this witness·4·


·if he thinks that their credit is limited to the flows·5·


·in the Martin-Curren Tunnel.··I think he's able to·6·


·testify to that.·7·


· · · · · · ·            He entered into this agreement with·8·


·Mr. Morris.··He stated he understands what it says.··I·9·


·think that Mr. Carlquist has the full ability to10·


·testify whether he thinks the limit of the credit is11·


·limited by the Martin-Curren Tunnel flows, and he12·


·testified to that in his deposition.13·


· · · ··       THE HEARING OFFICER:··Okay.··Overruled, at least14·


·for right now.15·


· · · · · · ·            We'll see where the questions go,16·


·Mr. Budge.··If they are general inquiries related to17·


·the Martin-Curren Tunnel and not specific as to flow18·


·quantities or how those rights are to be administered19·


·or what credits to be granted, then I'll allow the line20·


·of questioning.21·


· · · ··       MR. HAEMMERLE:··Okay.22·


· · · ··       THE HEARING OFFICER:··Mr. Haemmerle.23·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··If Mr. Morris is only24·


·receiving -- or if the flows out of the Martin-Curren25·
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·Tunnel are only 1 cfs, that would be the limit of the·1·


·credit you would receive by delivering water to·2·


·Mr. Morris through the Sandy Ponds?·3·


· · · ··       MR. RANDY BUDGE:··You know, I'd object, your·4·


·Honor.··That is, again, asking a specific hydrological·5·


·question.··And we already have in this record the·6·


·Department's records of the tunnel that reflect on·7·


·their face that they are not accurate, that they are·8·


·not complete, that they don't reflect all the water·9·


·from the tunnel, and that the sum of the numbers are10·


·based on a regression analysis from another spring, not11·


·based on actual flow records.12·


· · · ··       MR. HAEMMERLE:··He's afraid of the answer.··He13·


·doesn't want his witness to say.14·


· · · ··       THE HEARING OFFICER:··No.··Sustained.15·


· · · · · · ·            If you want to ask him generally,16·


·Mr. Haemmerle, you're welcome to ask him generally17·


·about what he thinks he's entitled to.··I understand18·


·it's a hypothetical question, but it really asks him a19·


·question about what the flows might be.20·


· · · · · · ·            Sustained.21·


· · · ··       MR. HAEMMERLE:··So I can't ask him the question22·


·of whether he believes the credit would be limited to23·


·the flows from the Martin-Curren Tunnel?24·


· · · ··       THE HEARING OFFICER:··That's not the question25·
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·you asked.·1·


· · · ··       MR. HAEMMERLE:··That's the question I'm asking·2·


·now.·3·


· · · ··       THE HEARING OFFICER:··Okay.··Ask the question.·4·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··Do you believe your·5·


·credit, Mr. Carlquist, would be limited by the flows·6·


·out of the Martin-Curren Tunnel?·7·


· · · ··       A.· ·If those measurements were correct, I·8·


·suppose it would.··Mr. Morris has not used the·9·


·Martin-Curren Tunnel since we built the pipeline.10·


· · · ··       Q.· ·Do you know how much water Mr. Morris has11·


·been using?12·


· · · ··       A.· ·He's been using approximately that 6 cfs13·


·because he has to water those fields down there.··And14·


·on average, there's records that will show the crops15·


·he's raised and the amount of water it takes to16·


·irrigate those crops.17·


· · · ··       Q.· ·Right.··And the only water right he has to18·


·do that is the wastewater right for 2.4 cfs?19·


· · · ··       MR. RANDY BUDGE:··Is that a question or an20·


·argument?21·


· · · ··       THE HEARING OFFICER:··Do you have an objection?22·


· · · ··       MR. HAEMMERLE:··Is there an objection?23·


· · · ··       MR. RANDY BUDGE:··Yes.··That doesn't appear to24·


·be a question.··It appeared to be an argumentative25·
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·statement.·1·


· · · ··       THE HEARING OFFICER:··I'll strike Counsel's·2·


·statement from the record.··Mr. Carlquist has said that·3·


·he doesn't know the extent of Mr. Morris' water rights.·4·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··I believe -- well,·5·


·Mr. Carlquist, I'm telling you, assume for the sake of·6·


·argument, that Mr. Morris' rights out of the Sandy·7·


·Ponds are limited to 2.4 cfs.··I want you to accept·8·


·that as being true.·9·


· · · ··       A.· ·I don't think I will accept it as being10·


·true.11·


· · · ··       Q.· ·Okay.··Whether or not --12·


· · · ··       A.· ·He's had more rights than that out of the13·


·Sandy Pipeline.14·


· · · ··       Q.· ·You're sure of that?15·


· · · ··       A.· ·Yes.16·


· · · ··       Q.· ·And you're sure he's had a right to17·


·irrigate using 6 cfs of water?18·


· · · ··       A.· ·He's been using the wastewater coming out19·


·of there to irrigate with.20·


· · · ··       Q.· ·Right.··And your theory is because it's21·


·been available and no one's objected to it it's been22·


·fine?··I think that's your testimony.23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·Now, I want to go back, bounce back to25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. I 3/17/2014


Page 174


·recharge for a moment again.·1·


· · · · · · ·            You say that you have been -- in past·2·


·you've leased water to put it down the North Side Canal·3·


·for recharge purposes; correct?·4·


· · · ··       A.· ·Yes, we have done that.·5·


· · · ··       Q.· ·Okay.··So I think during our deposition I·6·


·asked you if you're still doing it.·7·


· · · · · · ·            And what was your answer?·8·


· · · ··       A.· ·We're not now doing that.·9·


· · · ··       Q.· ·Okay.··And you haven't done that since10·


·when?11·


· · · ··       A.· ·I don't remember the exact year.··It would12·


·be around 2005, 2006, I think, something like that.13·


· · · ··       Q.· ·Okay.··So since 2006 you have not leased14·


·any water to run down the North Side Canal for the15·


·purposes of recharge; correct?16·


· · · ··       A.· ·We have not leased water to do that.17·


· · · ··       Q.· ·The only water right you're aware of that18·


·is used for that purpose, I believe, is a water right19·


·owned by the Idaho State Water Board?20·


· · · ··       A.· ·That's what has been used in the past few21·


·years is their recharge right, of which we put into22·


·evidence we contributed to help cover the costs of23·


·wheeling that water.24·


· · · ··       Q.· ·I believe that letter that you're referring25·
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·to mentioned a total amount of $47,000?·1·


· · · ··       A.· ·Yes.·2·


· · · ··       Q.· ·Do you know how that $47,000 breaks out,·3·


·how it was used or how it was allocated?·4·


· · · ··       A.· ·I don't.··We've asked the Director to see·5·


·if we could get a credit for that funding that we·6·


·provided.·7·


· · · ··       Q.· ·For what purposes?·8·


· · · ··       A.· ·For this mitigation.·9·


· · · ··       Q.· ·What I'm trying to understand is the letter10·


·said you gave $47,000 to what?11·


· · · ··       A.· ·To the Water Resource Board.12·


· · · ··       Q.· ·For what purposes?13·


· · · ··       A.· ·To help provide the recharge.14·


· · · ··       Q.· ·For that one single right, or for many15·


·rights, many projects?··Do you know?16·


· · · ··       A.· ·For the recharge that the Water Resource17·


·Board was doing.18·


· · · ··       Q.· ·Okay.··So your testimony is the $47,000 you19·


·mentioned in the letter was for that one, single right20·


·in the North Side Canal?21·


· · · ··       A.· ·Which right?22·


· · · ··       Q.· ·My question's really simple.··What projects23·


·did the $47,000 that you donated go to?24·


· · · ··       A.· ·For general recharge in the Eastern Snake25·
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·Plain Aquifer.·1·


· · · ··       Q.· ·Okay.··You don't know what projects that·2·


·went to; correct?·3·


· · · ··       A.· ·Well, I know at the time they were wheeling·4·


·water down both AFRD 2 and North Side Canal.··And that·5·


·water -- that funding went to help pay for those costs.·6·


· · · ··       Q.· ·Let's go to the water right you filed.··I·7·


·believe it's Exhibit 1018.·8·


· · · · · · ·            If we could pull that up.··Let's have the·9·


·date up there somewhere.10·


· · · · · · ·            Mr. Carlquist, I'll represent to you that11·


·Exhibit 1018 is the Application for Permit that the12·


·groundwater districts filed for Rangen's use of water13·


·on the talus slope.14·


· · · · · · ·            Do you understand that?15·


· · · ··       A.· ·No.··We filed it for our use, not for16·


·Rangen's use.··Now, if we are required to mitigate.··At17·


·the time we filed we didn't know what mitigation18·


·obligations we would have.19·


· · · ··       Q.· ·You filed this not this year; correct?20·


· · · ··       A.· ·A year ago.21·


· · · ··       Q.· ·Right.··So this was not filed in response22·


·to any cease-and-desist order, like you previously23·


·testified; correct?24·


· · · ··       A.· ·I didn't remember that I testified as such.25·
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· · · ··       Q.· ·Okay.·1·


· · · ··       A.· ·We said we would use it for you to be able·2·


·to not have the cease-and-desist order be in effect.·3·


· · · ··       Q.· ·Do you understand that cease-and-desist·4·


·order -- do you know what that cease-and-desist order·5·


·says today?·6·


· · · ··       A.· ·Today?·7·


· · · ··       Q.· ·Yeah.·8·


· · · ··       A.· ·Why I've read it, yes.·9·


· · · ··       Q.· ·What do you think it says?10·


· · · ··       A.· ·It says that Rangen cannot continue to use11·


·that water that comes from the talus slopes below the12·


·Curren Tunnel.13·


· · · ··       Q.· ·Okay.··Even though we have been using that14·


·water without objection for the last 50 years?15·


· · · ··       A.· ·It's kind of like our wastewater rights16·


·we've been using.··We didn't have a right to it.17·


· · · ··       Q.· ·But you used it anyway.··And you testified18·


·that you think that's just fine.19·


· · · ··       A.· ·Well, we filed on it now, and we're20·


·objecting to your using it, I guess.21·


· · · ··       Q.· ·Okay.··So when we used it for 50 years,22·


·you're putting us to a different standard?23·


· · · ··       A.· ·No.··Same standard.24·


· · · ··       Q.· ·Okay.··Let's go to the purposes of use25·
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·under the permit.·1·


· · · · · · ·            Now, Mr. Carlquist, I think I showed you·2·


·this permit during your deposition on March 4th, and I·3·


·think you said you hadn't seen it previously, previous·4·


·to March 4th; is that a fair statement?·5·


· · · ··       A.· ·I think that's probably correct.··I knew it·6·


·had been filed.··I'm not sure I had seen the actual·7·


·document.·8·


· · · ··       Q.· ·Okay.··Now, the purpose of use are two:·9·


·First is "Mitigation for irrigation."10·


· · · · · · ·            Do you see that?11·


· · · ··       A.· ·Yes.12·


· · · ··       Q.· ·Do you know what -- have you ever seen a13·


·permit approved with that purpose of use called14·


·"Mitigation for irrigation"?15·


· · · ··       A.· ·I haven't.16·


· · · ··       Q.· ·You also put under there as a purpose of17·


·use "Fish propagation."18·


· · · · · · ·            Do you see that?19·


· · · ··       A.· ·Yes.20·


· · · ··       Q.· ·Now, how did you intend to actually put the21·


·water that you have under this permit to a beneficial22·


·use?23·


· · · ··       A.· ·Well, when we filed for it, we did not know24·


·if we would have any mitigation obligations to Rangen.25·
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·But we thought that possibility, if it came up, we·1·


·would use it for that.··Beyond that, we would have to·2·


·see if we could use it for other fish propagation.·3·


· · · ··       Q.· ·Okay.··My question is, you understand how·4·


·water rights work.··You file for a permit for a·5·


·particular amount of water, and then you got to·6·


·actually use it.·7·


· · · · · · ·            Do you understand that?·8·


· · · ··       A.· ·Yes.··But until it's granted, you can't do·9·


·anything to use it.10·


· · · ··       Q.· ·Right.··That's correct.··Do you have any11·


·notion how you or any of the other groundwater12·


·districts are going to perfect this water right, how13·


·you in fact are going to perform fish propagation on14·


·Rangen's property?15·


· · · ··       A.· ·Well, the main thing we're going to do is16·


·ask the Department to allow us to use this for17·


·mitigation.18·


· · · ··       Q.· ·Okay.··I see the purpose of use that you19·


·applied for as simply fish propagation.20·


· · · · · · ·            Do you see that?21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·I didn't write it in.··Your lawyers did.23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·Do you have any idea how you're going to25·
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·perfect that purpose of use?·1·


· · · ··       A.· ·Not totally, no.··We didn't know at the·2·


·time the permit was filed what our obligations would·3·


·be, if we even needed it for that mitigation.··So...·4·


· · · ··       Q.· ·Okay.··So my question is, you have no idea·5·


·how you're going to perfect this water right by raising·6·


·fish on Rangen's property, do you?·7·


· · · ··       A.· ·Or below Rangen's property.··I don't know.·8·


· · · ··       Q.· ·I think the place of use that you·9·


·identified in this water right is Rangen's property.10·


· · · ··       A.· ·That could be.··I'm not sure.··I didn't11·


·look at it that closely.12·


· · · ··       Q.· ·Do you have any idea whether the so-called13·


·mitigation for irrigation is going to injure any14·


·downstream people in Billingsley Creek or the Curren15·


·Ditch?16·


· · · ··       A.· ·It would be a nonconsumptive right that we17·


·would ask for.18·


· · · ··       Q.· ·I think you're asking for mitigation for19·


·irrigation.20·


· · · · · · ·            How is that nonconsumptive?21·


· · · ··       A.· ·That might have been a little bit of a22·


·misnomer when it was typed.··I don't know.23·


· · · ··       MR. RANDY BUDGE:··Counsel, characterize your24·


·question correctly.25·
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· · · ··       MR. HAEMMERLE:··I'll move on.·1·


· · · ··       MR. RANDY BUDGE:··Just to clarify the record --·2·


· · · ··       MR. HAEMMERLE:··I'll move on.·3·


· · · ··       MR. RANDY BUDGE:··-- you misrepresented in your·4·


·question to the witness that it was an irrigation.··It·5·


·actually says, as you'll see there, "For:··Mitigation·6·


·for irrigation."·7·


· · · ··       MR. HAEMMERLE:··I will move on.·8·


· · · ··       THE HEARING OFFICER:··Okay.·9·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··Now, I won't ask you10·


·to know this, Mr. Carlquist, but I'll tell you that I11·


·think the Department rules specify that if you don't12·


·own the property where you have applied for the use,13·


·you have to show some action you've taken to obtain14·


·consent to go on the property, permission, or,15·


·according to your own application, eminent domain.16·


· · · · · · ·            Do you know what that means?17·


· · · ··       A.· ·To a certain extent.18·


· · · ··       Q.· ·Eminent domain means you're going to come19·


·in and take the property.20·


· · · · · · ·            Do you understand that?21·


· · · ··       A.· ·Or use of it.22·


· · · ··       Q.· ·And none of the districts have started that23·


·process of going in and obtaining rights to Rangen's24·


·property; correct?25·
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· · · ··       A.· ·Not yet, no.·1·


· · · ··       Q.· ·And you understand that Rangen has filed a·2·


·competing application for the same water off the talus·3·


·slope that we've been using for 50 years without·4·


·objection?··Do you understand?·5·


· · · ··       A.· ·Yes.·6·


· · · ··       Q.· ·So I think you have characterized it in the·7·


·mitigation plan your idea is to assign the water right·8·


·permit to us.·9·


· · · · · · ·            Why would you assign the water right permit10·


·to us?11·


· · · ··       A.· ·At this point in time to provide any12·


·mitigation needed by the Department.13·


· · · ··       Q.· ·Is it your intent to go in and perfect the14·


·water right, and after you've perfected it assign it to15·


·Rangen?16·


· · · ··       A.· ·I guess that's one possibility.17·


· · · ··       Q.· ·What's the other possibility, in your mind?18·


· · · ··       A.· ·I don't know exactly.··That would be about19·


·the only thing, I guess.··I'm not -- from a legal20·


·standpoint, I couldn't tell you.21·


· · · ··       Q.· ·All right.··Fair enough.··Understanding22·


·that Rangen has a competing application for that water,23·


·you don't expect Rangen to go and perfect your water24·


·right application, do you?25·
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· · · ··       A.· ·No.··But again, it's first in time.··And·1·


·this was filed a year ahead of Rangen's permit·2·


·application.·3·


· · · ··       Q.· ·But you have no idea how you're going to·4·


·perfect it, do you?·5·


· · · ··       A.· ·Not totally.·6·


· · · ··       Q.· ·Not totally.··What's part of your idea?·7·


· · · ··       A.· ·Well, we would ask that it be used at this·8·


·point in time for mitigation for the order that's been·9·


·issued.10·


· · · ··       Q.· ·By the way, can we look at the signature on11·


·this particular application.12·


· · · · · · ·            The signature on the application is, I13·


·believe, Thomas J. Budge, TJ Budge; correct?14·


· · · ··       A.· ·That's correct.15·


· · · ··       Q.· ·And at the deposition I asked you if you16·


·had given Mr. Budge any power of attorney to sign off17·


·on this application; correct?18·


· · · ··       A.· ·Well, I don't remember exact power of19·


·attorney, but they do represent us as attorneys for the20·


·groundwater -- IGWA.21·


· · · ··       Q.· ·But you didn't give Mr. Budge's firm the22·


·power of attorney to sign this application on your23·


·behalf; correct?24·


· · · ··       MR. RANDY BUDGE:··Will you clarify that you're25·
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·referring to a written document as opposed to if he may·1·


·understand power of attorney, he'd given us a power to·2·


·act on his behalf.··You mean a signed, written power of·3·


·attorney?·4·


· · · ··       MR. HAEMMERLE:··Well --·5·


· · · ··       MR. RANDY BUDGE:··We'll stipulate that there was·6·


·not a signed power of attorney with the Department with·7·


·respect to this application.··But there are many powers·8·


·of attorney signed by IGWA and the districts in our·9·


·favor unfiled with the Department on other matters.··If10·


·you want us to stipulate that it was not filed in this11·


·case, we'll do it.12·


· · · ··       MR. HAEMMERLE:··Thank you.··I'll accept that13·


·stipulation, that there's been no power of attorney14·


·signed on this particular application.15·


· · · ··       THE WITNESS:··I will say that we knew that16·


·Mr. Budge signed this on our behalf.17·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··I think you testified18·


·that you weren't aware of this application until19·


·March 4th, 2014, one year after it was filed.20·


· · · ··       A.· ·Well, we knew that they were filing this21·


·and that they did it on our behalf.··When we had the22·


·previous hearing, that's when this information came up.23·


·And we talked about it, and we knew they were going to24·


·file this for us.25·
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· · · ··       Q.· ·Do you have any resolutions out there,·1·


·standing resolutions, bylaws of your organization·2·


·giving your attorneys power to sign documents on your·3·


·behalf, outside of a written power of attorney?·4·


· · · ··       MR. RANDY BUDGE:··Objection.··Relevance, beyond·5·


·the scope of direct.·6·


· · · ··       THE HEARING OFFICER:··Sustained.·7·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··Now, Mr. Carlquist,·8·


·talking about proposals 6 through 9 of the mitigation·9·


·plan, let's talk about those for a minute.10·


· · · · · · ·            When we last met on March 4th, I think you11·


·testified that you didn't have -- you weren't aware of12·


·any specifics for these things; correct?13·


· · · ··       A.· ·Of -- not specifics, no.14·


· · · ··       Q.· ·Okay.··You hadn't hired any engineers, you15·


·hadn't contacted any surveyors to obtain right-of-ways,16·


·you haven't sought to purchase pipes or those kind of17·


·things; correct?18·


· · · ··       A.· ·No.··We just had some preliminary geologic19·


·information that came out of the first hearing that was20·


·procured by us through these experts that we hired21·


·about the geology of the situation for part of those22·


·things.··But beyond what was given at that time, we23·


·have not had time to do anything further.24·


· · · ··       Q.· ·Okay.··You did testify on direct that you25·
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·had contacted some of the people above about perhaps·1·


·the so-called over-the-rim project?·2·


· · · ··       A.· ·Yes.·3·


· · · ··       Q.· ·Do you have any people signed up under·4·


·contracts for that?·5·


· · · ··       A.· ·No.·6·


· · · ··       Q.· ·Have you started the transfer process that·7·


·it would take to put those water rights on a different·8·


·place of use?·9·


· · · ··       A.· ·No.10·


· · · ··       Q.· ·Have you tried to figure out how you're11·


·going to get season-round use to Rangen under any of12·


·these proposals, any of them, 1 through 9?13·


· · · ··       A.· ·Not this one.··But we know it has been done14·


·in the past.··And we have had that approved in a15·


·previous mitigation.16·


· · · ··       Q.· ·You had what, a specific design approved or17·


·a concept?18·


· · · ··       A.· ·We had a design approved and the concept19·


·and some of the transfers that the Department approved20·


·that we could set up such a thing and pump year-round21·


·over the rim.22·


· · · ··       Q.· ·Okay.··You didn't actually go forward with23·


·that project, did you?24·


· · · ··       A.· ·We did.25·
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· · · ··       Q.· ·You did?·1·


· · · ··       A.· ·We spent a lot of money.··We did all of the·2·


·improvements on top of the rim.··We just didn't get the·3·


·pipeline built over the rim yet to deliver it.··But we·4·


·put most of the infrastructure in place on top of the·5·


·rim.·6·


· · · ··       Q.· ·And are you delivering water to this·7·


·project?·8·


· · · ··       A.· ·No.·9·


· · · ··       Q.· ·Why not?10·


· · · ··       A.· ·Because we don't have to.11·


· · · ··       Q.· ·So you didn't ultimately follow through12·


·with that project?13·


· · · ··       A.· ·It was not completed, but it could have14·


·been completed.15·


· · · ··       Q.· ·But this one you don't have any people16·


·signed up for contracts; correct?17·


· · · ··       A.· ·No.18·


· · · ··       Q.· ·So you don't know who's going to be on it,19·


·how much water you're going to be able to obtain, those20·


·kinds of things; correct?21·


· · · ··       A.· ·We've looked at the water rights on top of22·


·the rim.··And we know that it's something we can make23·


·work, but we don't have any detail worked out yet.24·


· · · ··       Q.· ·Okay.··To be sure, you have no specific25·
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·engineering understanding how those water rights would·1·


·be connected by pipes?·2·


· · · ··       A.· ·No.·3·


· · · ··       Q.· ·You have no idea of what it will take to·4·


·obtain the easements to do that?·5·


· · · ··       A.· ·We haven't done any of the easement work·6·


·yet, no.·7·


· · · ··       Q.· ·You have no idea what approvals you might·8·


·need from, say, the County or State to do that?·9·


· · · ··       MR. RANDY BUDGE:··Your Honor, I'd object.··The10·


·witness has said they've done nothing up there yet.11·


· · · · · · ·            So you don't need to continue to ask12·


·repetitive details when he's already answered that he13·


·has not done any of the work to design or to engineer14·


·it.··I'll object on the basis of asked and answered15·


·multiple times.16·


· · · ··       THE HEARING OFFICER:··Overruled.··I'll allow17·


·some exploration in this area.··It is18·


·cross-examination.19·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··You haven't done20·


·anything to ascertain the quality, water quality of21·


·these water rights?22·


· · · ··       A.· ·We have not had the water tested up there23·


·yet, no.24·


· · · ··       Q.· ·You haven't done anything to ascertain25·
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·whether the temperature of these water rights would·1·


·work for a fish propagator?·2·


· · · ··       A.· ·Not on these wells, no.·3·


· · · ··       Q.· ·You haven't done any analysis of how·4·


·relocating those rights might injure other potential·5·


·users?·6·


· · · ··       A.· ·No.·7·


· · · ··       Q.· ·You don't understand the complete·8·


·reliability of those sources right now because you·9·


·don't know what they are; right?10·


· · · ··       A.· ·Well, we know there are wells that are11·


·being used up on top of the rim.12·


· · · ··       Q.· ·Okay.··So I think you fairly described13·


·options 6 through 9 as theoretical concepts at your14·


·deposition, and today nothing has changed.15·


· · · · · · ·            Is it fair to leave it at that?16·


· · · ··       A.· ·Well, they're more than theoretical.··We17·


·know there are things that we can make work.18·


· · · ··       Q.· ·You just haven't done any of it?19·


· · · ··       A.· ·We have not yet gone forward and started20·


·engineering or contracting to put them in place.21·


· · · ··       Q.· ·I kind of want to understand why you22·


·haven't started that process.23·


· · · · · · ·            You do know that Rangen made a call in24·


·2003; right?25·
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· · · ··       A.· ·Yes.·1·


· · · ··       Q.· ·They went through three different decisions·2·


·of directors; correct?·3·


· · · ··       A.· ·Well, I guess.··I'm not sure which three·4·


·you're talking about.·5·


· · · ··       Q.· ·And you know since 2003 Rangen has been·6·


·actively seeking a hearing on its water call before the·7·


·Department of Water Resources; correct?·8·


· · · ··       A.· ·No, I did not know they had been actively·9·


·seeking that all that time.10·


· · · ··       Q.· ·That comes as news to you?11·


· · · ··       A.· ·Well, I didn't know they had been since12·


·2003, because back then it was ruled a futile call,13·


·their particular order.14·


· · · ··       Q.· ·Fair enough.··So what you do is you wait15·


·for an actual call to come; right?··You don't do any16·


·active planning for these calls, other than some of the17·


·conversions and recharge efforts you do?18·


· · · ··       A.· ·We are actively working to stabilize and19·


·improve aquifer levels.··And most of these things we've20·


·been doing show that.··And now what we've been doing,21·


·we're asking for what credit can come forward for this22·


·particular order.23·


· · · ··       Q.· ·So you just wait -- you wait for a surface24·


·water to make -- a surface water user to make a25·
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·successful call, hope for the best that it's a futile·1·


·call, that's your best defense there; correct?·2·


· · · ··       A.· ·I suppose, yes.·3·


· · · ··       Q.· ·Okay.··And if you're not successful, then·4·


·you'll just react to it once the Department issues an·5·


·order of curtailment?·6·


· · · ··       A.· ·Well, it wouldn't make sense to drill a·7·


·horizontal well or build an over-the-rim pumping·8·


·station until we knew what we had to do.·9·


· · · ··       Q.· ·Okay.··Do you understand the Director's10·


·order says that shall provide 3.4 cfs of water this11·


·year; right?12·


· · · ··       A.· ·Yes.13·


· · · ··       Q.· ·Okay.··But you want more than a year14·


·perhaps to get all this stuff done?15·


· · · ··       A.· ·It's very difficult to provide water to a16·


·direct spring.17·


· · · ··       Q.· ·So as you sit here today, you can't testify18·


·with a degree of certainty that you're going to provide19·


·3.4 cfs of water in year one; correct?20·


· · · ··       A.· ·I can't.21·


· · · ··       Q.· ·And just so we can lock it up, maybe, for22·


·the Sandy Ponds you cannot mitigate for Rangen's23·


·year-round use?··You admit to that; correct?24·


· · · ··       A.· ·Well, we can't provide water year-round.25·
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·But a fish hatchery needs stability.··And if in the·1·


·time we're providing mitigation their water decreased·2·


·dramatically, it's really hard to raise fish for less·3·


·than half of the year when it would come back up·4·


·outside the irrigation season.··So it does help them·5·


·year-round.·6·


· · · ··       Q.· ·But since Mr. Morris only has irrigation·7·


·rights, mitigating for Mr. Morris' use would not·8·


·satisfy Rangen for its year-round use; correct?·9·


· · · ··       A.· ·Not with direct water, no.10·


· · · ··       MR. HAEMMERLE:··I think that's all the questions11·


·I have.12·


· · · ··       MR. RANDY BUDGE:··A few on redirect, if I may.13·


· · · ··       THE HEARING OFFICER:··Yes, Mr. Budge.14·


·15·


· · · · · · · · ··                 REDIRECT EXAMINATION16·


·BY MR. RANDY BUDGE:17·


· · · ··       Q.· ·Mr. Carlquist, Counsel asked you about18·


·things that wouldn't provide water immediately with19·


·certainty to Rangen.20·


· · · · · · ·            Was it the District's intention to assign21·


·the water right permit in Billingsley Creek to provide22·


·water immediately to Rangen?23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·And that would provide water with certainty25·
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·to Rangen?·1·


· · · ··       A.· ·Yes.·2·


· · · ··       Q.· ·And was it the plan's intent in continuing·3·


·to agree to deliver irrigation water to Butch Morris to·4·


·enable water from the Curren Tunnel that otherwise·5·


·would be diverted to Morris to be delivered immediately·6·


·to Rangen?·7·


· · · ··       A.· ·Yes.·8·


· · · ··       Q.· ·And with certainty to Rangen?·9·


· · · ··       A.· ·Yes.10·


· · · ··       Q.· ·And do the water that accrues to the Curren11·


·Tunnel as a result of the conversions, the recharge,12·


·the CREP programs you described, are those intended to13·


·provide benefits to Rangen immediately?14·


· · · ··       A.· ·Yes.15·


· · · ··       Q.· ·And with certainty?16·


· · · ··       A.· ·Yes.17·


· · · ··       Q.· ·And would it be accurate to say that one18·


·thing that we know for certain is that Rangen, based on19·


·its filings in this case, does not want anything that20·


·provides them water --21·


· · · ··       MR. HAEMMERLE:··Objection.22·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··-- immediately or23·


·certainty from these mitigation proposals that the24·


·districts have proposed?25·
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· · · ··       MR. HAEMMERLE:··Objection.··It calls for·1·


·ascertainment of agreements or no agreements.··It's·2·


·just wrong.··And I'm going to have a continuing·3·


·objection to it.·4·


· · · ··       THE HEARING OFFICER:··I'll sustain the·5·


·objection.·6·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··I'd like you to turn·7·


·back to Exhibit 1014.··Counsel seemed to suggest that·8·


·there is something similar and consistent with Rangen·9·


·illegally diverting water for which it has no right10·


·from the talus slope for 50 years, that that's the same11·


·as what use the districts have been made through the12·


·Sandy Pipeline for the last ten or so years.··Now, I13·


·want to go back to Exhibit 1014.14·


· · · · · · ·            And I think you testified that's the15·


·agreement that your districts have been acting under16·


·since 2004 with respect to the use of the Sandy Pond17·


·and the Sandy Pipeline to deliver water --18·


· · · ··       A.· ·Yes.19·


· · · ··       Q.· ·-- correct?··And that agreement -- I asked20·


·you this earlier -- specifically says on page 5 that21·


·your District was to use the best efforts to convey the22·


·spills from North Side Canal to the Sandy Pipeline23·


·project into the pipeline; correct?24·


· · · ··       A.· ·That's correct.25·
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· · · ··       Q.· ·And I think you testified that you've been·1·


·performing that agreement to date?·2·


· · · ··       A.· ·Yes.·3·


· · · ··       Q.· ·I'd like you to turn to the signature page·4·


·of that agreement, beginning on page 7.·5·


· · · · · · ·            And that appears to reflect that the·6·


·governor, Dirk Kempthorne, for the State of Idaho·7·


·signed that agreement; correct?·8·


· · · ··       A.· ·Yes.·9·


· · · ··       Q.· ·And if you'll turn to the second page,10·


·you'll see it was also signed by the speaker of the11·


·house of representatives, Mr. Bruce Newcomb; correct?12·


· · · ··       A.· ·Yes.13·


· · · ··       Q.· ·It was also signed by the president14·


·pro tem, Robert Geddes, for the senate?15·


· · · ··       A.· ·Yes.16·


· · · ··       Q.· ·Based upon those approvals by the State,17·


·did you have any reason to believe that you needed18·


·anything further to do what you agreed to do in that19·


·agreement?20·


· · · ··       A.· ·No, we did not.21·


· · · ··       Q.· ·Now, if you'll look at the other signatures22·


·there, the other -- all of the other major trout23·


·farmers in the Thousand Springs area seemed to have24·


·signed off.··Mr. Steenson for Clear Lakes and Rim View.25·
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·You'll see Rangen signed off on the agreement.·1·


· · · · · · ·            Did you have any reason to believe until·2·


·this proceeding that those parties were going to object·3·


·to you doing what you were agreeing to do without a·4·


·wastewater permit?·5·


· · · ··       A.· ·No, we didn't.·6·


· · · ··       Q.· ·With respect to the operation of the Sandy·7·


·Pond, did your District agree with North Side Canal·8·


·Company to assume all responsibility for that·9·


·wastewater once it was discharged into the pond?10·


· · · ··       A.· ·Yes, I think we did.11·


· · · ··       Q.· ·One final question.··Counsel had asked some12·


·questions about conversions and whether farmers would13·


·go back and forth.14·


· · · · · · ·            Is there any reason or incentive for a15·


·groundwater pumper to go back to operation of their16·


·wells as long as there is surface water available to17·


·supply the converted acres?18·


· · · ··       MR. HAEMMERLE:··Objection.··Calls for19·


·speculation.20·


· · · ··       THE HEARING OFFICER:··Overruled.21·


· · · ··       THE WITNESS:··Generally speaking, most of them22·


·are very happy to use the surface water that we can,23·


·most of the time, supply to them, have been very24·


·successful in supplying to these conversions.··They25·
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·recognize it's a benefit to the aquifer.··And we pump·1·


·from it, and so we need that aquifer to be healthy too.·2·


· · · ··       Q.· ·Okay.··I think your answer was from the·3·


·perspective of North Side Canal Company.·4·


· · · · · · ·            From the perspective of an individual·5·


·pumper like yourself, if you have signed up for·6·


·conversion and are using surface water and that surface·7·


·water is available, is there an incentive for you to go·8·


·back and start pumping your well?·9·


· · · ··       A.· ·No.10·


· · · ··       Q.· ·What is the disincentive for pumping your11·


·well?··Is it the costs of pumping it?12·


· · · ··       A.· ·Well, sometimes the cost is -- some of13·


·these, it's actually been more expensive to do the14·


·surface water.··And -- but since they have signed up15·


·and been doing that, they've still done it.··It's been16·


·breakeven or sometimes -- for example, some years, you17·


·know, depending on how much water is available, leasing18·


·that water costs much more in some years than other19·


·years.20·


· · · · · · ·            And so some of these folks who have entered21·


·into this agreement have actually ended up maybe22·


·costing them slightly more or at best a breakeven for23·


·doing it.··But generally, it's -- there's some economic24·


·incentive for doing it.25·
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· · · ··       Q.· ·Based on your knowledge, if a pumper is·1·


·being supplied with surface water and that water is·2·


·available, do they ever convert back to their -- run·3·


·their pumps during that irrigation season?·4·


· · · ··       A.· ·We've only had one small converter say he·5·


·didn't want to continue.··All the rest of them have·6·


·continued doing it.·7·


· · · ··       MR. RANDY BUDGE:··That's all I have.··No further·8·


·questions.·9·


· · · ··       THE HEARING OFFICER:··Recross, Mr. Haemmerle?10·


·11·


· · · · · · · · · ·                  RECROSS-EXAMINATION12·


·BY MR. HAEMMERLE:13·


· · · ··       Q.· ·Mr. Carlquist, Exhibit 1014, the so-called14·


·agreement that you've been testifying about, you15·


·understand that was a one-year agreement; correct?16·


· · · ··       A.· ·Well, it had some long-term commitments in17·


·it that we made for that one year, but it does say it's18·


·for one year in the agreement.19·


· · · ··       Q.· ·Right.20·


· · · ··       A.· ·But we made those commitments that have21·


·been referred to for long term.22·


· · · ··       Q.· ·I need to understand what you just told23·


·Mr. Budge.24·


· · · · · · ·            You're saying you're only aware of one25·
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·person that went back to groundwater pumping on a·1·


·conversion?·2·


· · · ··       A.· ·Yes.·3·


· · · ··       Q.· ·Even though you tell these people that they·4·


·should be ready to go back to pumping water?·5·


· · · ··       A.· ·Well, I don't tell them that.·6·


· · · ··       Q.· ·I thought that's what you said previously.·7·


· · · ··       A.· ·No, I said they need to have that option in·8·


·case -- in the instance where we could not rent water·9·


·for them.··They need to maintain their physical10·


·facilities in place so that if we cannot deliver water11·


·to them then they can pump their wells.12·


· · · ··       Q.· ·And I thought I asked you on13·


·cross-examination if you kept active records of who14·


·went back pumping on these conversions, and I thought15·


·you said you didn't know.16·


· · · ··       A.· ·We know how many -- we send out an17·


·agreement to them each year and ask them how much water18·


·they want.··And only one of them has come back and said19·


·"No, I don't want water because I'm not going to do it20·


·anymore."21·


· · · ··       Q.· ·Okay.··That's two different things.22·


· · · · · · ·            So of those people you don't know who might23·


·have turned their pumps on or not at any given time?24·


· · · ··       A.· ·We do not keep a record -- you mean turn25·
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·their pumps on while they're pumping surface water?·1·


· · · ··       Q.· ·Yeah.··In case it wasn't available at any·2·


·given time.·3·


· · · ··       A.· ·We don't keep a record of that.·4·


· · · ··       Q.· ·And you don't know who might have turned·5·


·their pumps on or off; correct?·6·


· · · ··       A.· ·No.··Not as a groundwater district.·7·


· · · ··       MR. HAEMMERLE:··No further questions.·8·


· · · ··       THE HEARING OFFICER:··Okay.··All right.··Thank·9·


·you.10·


· · · · · · ·            Oh, I have a couple of questions,11·


·Mr. Carlquist.··Let me back up here.12·


·13·


· · · · · · · · · · · ·                      EXAMINATION14·


·BY THE HEARING OFFICER:15·


· · · ··       Q.· ·Mr. Carlquist, in your testimony you stated16·


·that you or IGWA had requested that the Department17·


·recognize credits for water that has been delivered out18·


·of the Sandy Pond for recharge; is that correct?19·


· · · ··       A.· ·That's new this year.··This is the first20·


·time we felt like -- we haven't had a need for credit21·


·down there previously.··And so I think that's one that22·


·we've asked for you to do.23·


· · · ··       Q.· ·And does anyone have any records of the24·


·quantity of water that's been diverted for groundwater25·
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·recharge or delivered for groundwater recharge?·1·


· · · ··       A.· ·Not that we have developed, we don't.··We·2·


·have records that were put on of the Department knowing·3·


·how much water has come down and been pretty well·4·


·delivered into the Sandy Pond complex.·5·


· · · · · · ·            And then we would just have to extrapolate·6·


·how much of that water went to agriculture down there,·7·


·based on water use of the crops, I assume.·8·


· · · ··       Q.· ·Okay.·9·


· · · ··       A.· ·It's something that we could have developed10·


·earlier that we did not -- you know, with the previous11·


·futile call we were not trying to keep records and gain12·


·credit for that.13·


· · · ··       Q.· ·Okay.··And the other question is, do you14·


·know whether the land owned by Butch Morris is located15·


·within the North Side Canal Company place of use?16·


· · · ··       A.· ·I do not.17·


· · · ··       THE HEARING OFFICER:··Okay.··All right.··Thank18·


·you.19·


· · · · · · ·            Any further questions based on what I have20·


·asked?21·


· · · ··       MR. RANDY BUDGE:··Just a clarification.22·


· · · ··       THE HEARING OFFICER:··Okay.23·


· · · ··       MR. RANDY BUDGE:··Mr. Director, I think we have24·


·in evidence by stipulation the deposition of Alan25·
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·Hansten, the manager, and we've already had questions·1·


·on Exhibits 2028 and 2029.··That would answer your·2·


·question, are there records of water being delivered to·3·


·the Sandy Pond.··Those are records that are in evidence·4·


·in this case.·5·


· · · ··       THE HEARING OFFICER:··Okay.··And with respect to·6·


·that question, are Exhibits 2027 and 2028 in the·7·


·record?·8·


· · · ··       MR. HAEMMERLE:··Director, I'll take exception to·9·


·Randy's characterization of those exhibits.··They10·


·simply show how much water is going into the pond.11·


· · · ··       MR. RANDY BUDGE:··That's what I meant.12·


· · · ··       MR. HAEMMERLE:··There's no measurements below.13·


·You can't figure it out.14·


· · · ··       THE HEARING OFFICER:··Yeah.··And I understand15·


·from the questioning that's the case, that there are16·


·measurements of water flowing into the pond, and there17·


·are measurements of water delivered to Butch Morris,18·


·and there are not any other measurements.19·


· · · · · · ·            And I just wanted to explore with20·


·Mr. Carlquist whether there were any direct21·


·measurements of water delivered for recharge, and he22·


·confirmed to me that there are no records of that23·


·direct diversion for recharge.··That's my24·


·understanding.25·
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· · · · · · ·            Okay.··Now, do we have Exhibits 2027 and·1·


·2028 in the record, Garrick?·2·


· · · ··       MR. BAXTER:··I'm showing that those have not·3·


·been admitted.·4·


· · · ··       THE HEARING OFFICER:··And so my notes show that·5·


·2027 and 2028 were not exhibits both parties stipulated·6·


·to admission.·7·


· · · · · · ·            So, Mr. Haemmerle, I don't know whether you·8·


·wish to offer them or not.··I'm doing some·9·


·housecleaning right now.10·


· · · ··       MR. HAEMMERLE:··Yes.··I would offer 2027 and11·


·2028.12·


· · · ··       THE HEARING OFFICER:··Mr. Budge?13·


· · · ··       MR. RANDY BUDGE:··Yeah, I think we'd actually14·


·already put those in evidence as a part of our15·


·preliminary stipulation that the testimony and exhibits16·


·of Alan Hansten would all be admitted, and these would17·


·be part of that.··So yes.18·


· · · ··       THE HEARING OFFICER:··Okay.19·


· · · ··       MR. RANDY BUDGE:··I think there are others.··But20·


·2027 and 2028 were part of those exhibits from his21·


·testimony.22·


· · · ··       MR. HAEMMERLE:··Another one of note is an23·


·agreement dated 1997.··It's 2024.··It is -- it was24·


·attached to Mr. Hansten's depo.··And that was the25·
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·agreement between the North Side Canal Company and·1·


·Mr. Candy.·2·


· · · ··       MR. RANDY BUDGE:··Correct.·3·


· · · ··       MR. HAEMMERLE:··I would offer that as well.·4·


· · · ··       THE HEARING OFFICER:··So are we amending the·5·


·list of exhibits to which the parties have stipulated·6·


·to the admission of?·7·


· · · ··       MR. HAEMMERLE:··There may be overlap, Director,·8·


·between our numbers and their numbers.·9·


· · · ··       THE HEARING OFFICER:··But we are referring to10·


·the 2000 series here.11·


· · · ··       MR. HAEMMERLE:··That's correct.12·


· · · ··       THE HEARING OFFICER:··We're referring to 2024,13·


·2027, and 2028.14·


· · · · · · ·            Do the parties want to stipulate to the15·


·admission of those three documents?16·


· · · ··       MR. RANDY BUDGE:··Yes.17·


· · · ··       THE HEARING OFFICER:··Okay.··All right.18·


· · · · · · ·            (Exhibits 2024, 2027, and 2028 received.)19·


· · · ··       MR. RANDY BUDGE:··And we actually have20·


·stipulated to all of the exhibits attached to21·


·Mr. Hansten's deposition.22·


· · · ··       MR. HAEMMERLE:··Yeah.23·


· · · ··       MR. RANDY BUDGE:··So there may be some others.24·


·We'll sort them out between Fritz and I and give you25·
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·the other numbers by stipulation.·1·


· · · ··       THE HEARING OFFICER:··And I'm assuming that the·2·


·stipulation regarding the exhibits attached to Alan·3·


·Hansten's deposition, the stipulation is a part of the·4·


·stipulation to use his deposition for purposes of this·5·


·hearing.··That's my confusion, because I didn't know·6·


·that there were exhibits that were marked that were a·7·


·part of the deposition.·8·


· · · ··       MR. HAEMMERLE:··The difficulty, Director, is·9·


·that for all the depositions a common exhibits booklet10·


·was created.··So it's kind of hard to -- so when you11·


·have a deposition exhibit, the exhibits aren't actually12·


·in that deposition.··They're in a binder.13·


· · · ··       THE HEARING OFFICER:··Okay.14·


· · · ··       MR. HAEMMERLE:··And so we have to15·


·cross-reference those a bit.··So it's a little bit of16·


·an accounting dilemma.17·


· · · ··       MR. RANDY BUDGE:··We'll figure that out.18·


· · · ··       THE HEARING OFFICER:··I'll rely on the parties19·


·to guide me through.20·


· · · · · · ·            Okay.··Thank you.21·


· · · · · · ·            Thank you, Mr. Carlquist.22·


· · · ··       MR. RANDY BUDGE:··We call --23·


· · · ··       MR. TJ BUDGE:··Short break.24·


· · · ··       THE HEARING OFFICER:··Are we finished with25·
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·Mr. Carlquist?··Did you wish to ask him some questions?·1·


· · · ··       MR. HAEMMERLE:··Yeah, I'm done with·2·


·Mr. Carlquist.·3·


· · · · · · ·            Thank you, Mr. Carlquist.·4·


· · · ··       THE HEARING OFFICER:··Okay.··Thank you,·5·


·Mr. Carlquist.·6·


· · · · · · ·            Let's take an afternoon break.··Come back·7·


·at 25 to the hour.·8·


· · · ··       MR. HAEMMERLE:··When we come back, do you intend·9·


·on us maybe summarizing some of the highlights of10·


·Mr. Hansten's depo, or just admission of it?11·


· · · ··       THE HEARING OFFICER:··What's the next witness,12·


·Mr. Budge?13·


· · · ··       MR. TJ BUDGE:··We need to make sure we get14·


·Ms. Yenter on today.15·


· · · ··       MR. RANDY BUDGE:··We're going to do Brian Higgs16·


·next, which should be relatively short, and then have17·


·Ms. Yenter, who has to be on and off today.··And then18·


·if we have more time...19·


· · · ··       MR. HAEMMERLE:··Okay.··Let's keep moving.··Fine.20·


· · · ··       THE HEARING OFFICER:··Okay.··Great.··Thanks.21·


· · · · · · ·            (Recess.)22·


· · · ··       THE HEARING OFFICER:··We are back on the record.23·


· · · · · · ·            And we are ready for another witness,24·


·except, Mr. Budge, I need to --25·
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· · · ··       MR. RANDY BUDGE:··Thank you.··Brian --·1·


· · · ··       THE HEARING OFFICER:··Just a minute.··I need to·2·


·extend an apology to Gary and Linda Lemmon for not·3·


·including them in the examination of Mr. Carlquist.·4·


·And maybe I need to move them over in the centerline of·5·


·sight because they're clear over here to my left.·6·


· · · ··       MS. LEMMON:··We'll do this (indicating).·7·


· · · ··       THE HEARING OFFICER:··Would you, please.··And·8·


·I've also asked Garrick to please prod me with a sharp·9·


·stick if I miss them in the order of examination.··And10·


·I have consulted with them.11·


· · · · · · ·            And I just want to state for the record --12·


·and if they'll confirm that they don't or do not or did13·


·not have any further questions for Mr. Carlquist during14·


·examination.15·


· · · · · · ·            Is that correct?16·


· · · ··       MR. LEMMON:··I did not have any further17·


·questions.18·


· · · ··       THE HEARING OFFICER:··Okay.··Well, and please,19·


·will you wave at me, because, again, you're sitting off20·


·on the periphery from me, and I don't want to neglect21·


·you.··It's important that you participate and be a part22·


·of the proceeding.··So I apologize, for the record.23·


· · · · · · ·            Okay.··Mr. Budge.24·


· · · ··       MR. RANDY BUDGE:··Thank you.··Brian Higgs called25·
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·to be sworn.·1·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Higgs if you'll·2·


·raise your right hand.·3·


··4·


· · · · · · · · · · ··                     BRIAN HIGGS,·5·


·having been called as a witness by IGWA and duly sworn·6·


·to tell the truth relating to said cause, testified as·7·


·follows:·8·


··9·


· · · ··       THE HEARING OFFICER:··Thank you.··Please be10·


·seated.11·


· · · · · · ·            Mr. Budge.12·


· · · ··       MR. RANDY BUDGE:··Thank you.13·


·14·


· · · · · · · · · ·                  DIRECT EXAMINATION15·


·BY MR. RANDY BUDGE:16·


· · · ··       Q.· ·Good afternoon.17·


· · · ··       A.· ·Hi.18·


· · · ··       Q.· ·Could you state your name and business19·


·address for the record.20·


· · · ··       A.· ·Brian Higgs, 355 West 500 South, Burley,21·


·Idaho.22·


· · · ··       Q.· ·Could you summarize your current23·


·educational background.24·


· · · ··       A.· ·I have a degree in -- a bachelor's degree25·
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·in geology and experience.·1·


· · · ··       Q.· ·Are you a licensed geologist?·2·


· · · ··       A.· ·Yes.··I'm a licensed geologist.·3·


· · · ··       Q.· ·And in good standing in that capacity?·4·


· · · ··       A.· ·Yes.·5·


· · · ··       Q.· ·Could you please summarize briefly your·6·


·work experience.·7·


· · · ··       A.· ·Yes.··I worked seven years for the United·8·


·States Geological Survey water resources division.··I·9·


·worked 14 years for various government contractors at10·


·the INL.··And we started -- I started a small11·


·consulting firm in 1997.··And we've been doing that12·


·since then.13·


· · · ··       Q.· ·And what's the name of your consulting14·


·firm?15·


· · · ··       A.· ·Water Well Consultants, Incorporated.16·


· · · ··       Q.· ·You're the owner and operator?17·


· · · ··       A.· ·Yes.18·


· · · ··       Q.· ·And what's the nature of the business with19·


·Water Well Consultants?20·


· · · ··       A.· ·We are hydrogeologists and consult in that21·


·field.22·


· · · ··       Q.· ·And how many employees do you have?23·


· · · ··       A.· ·We have four full time and we had three24·


·seasonal in the summer.25·
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· · · ··       Q.· ·And do they work under your direct·1·


·supervision and control?·2·


· · · ··       A.· ·Yes.·3·


· · · ··       Q.· ·Are you also the watermaster in Water·4·


·District 140?·5·


· · · ··       A.· ·Yes.·6·


· · · ··       Q.· ·And as watermaster, what do your duties and·7·


·responsibilities include with respect to Basin 35 and·8·


·Southwest Irrigation District and Goose Creek·9·


·Irrigation District?10·


· · · ··       A.· ·Basin 35, nothing.··Basin 45.11·


· · · ··       Q.· ·Basin 45.··Excuse me.12·


· · · ··       A.· ·Yeah.13·


· · · ··       Q.· ·45.14·


· · · ··       A.· ·Basin 45, we ensure the deliveries and15·


·for -- to make sure they're proper and no legality --16·


·with legality.17·


· · · ··       Q.· ·And you also do consulting work with18·


·Southwest Irrigation District and Goose Creek19·


·Irrigation District?20·


· · · ··       A.· ·Yes.21·


· · · ··       Q.· ·And is that by contract?··Do they hire you22·


·to do work?23·


· · · ··       A.· ·They hire me to do work, yes.24·


· · · ··       Q.· ·And how long have you done consulting work25·
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·with those two districts?·1·


· · · ··       A.· ·200- -- we started in 2001.·2·


· · · ··       Q.· ·And what's the nature of the work that you·3·


·do for those two districts?·4·


· · · ··       A.· ·We manage all their mitigation and their·5·


·recharge.·6·


· · · ··       Q.· ·Within those two districts, Southwest and·7·


·Goose Creek, how is water measured?··Do they use -- the·8·


·wells use meters or --·9·


· · · ··       A.· ·We have meters.··Almost -- we've got about10·


·70 -- 75 percent meters.11·


· · · ··       Q.· ·And what water measurement do you do for12·


·those districts?13·


· · · ··       A.· ·As the -- as consulting with Southwest, we14·


·just do their -- their mitigation activities and15·


·recharge.16·


· · · · · · ·            With 140, we do all the measuring of all17·


·the wells, the discharge, and reporting of those.18·


· · · ··       Q.· ·So when you describe measurement work that19·


·you perform, it's all done based on meters?20·


· · · ··       A.· ·Yes.21·


· · · ··       Q.· ·And you indicated that you do some contract22·


·work on various projects for Southwest and Goose Creek.23·


· · · · · · ·            What are those projects that you work on?24·


· · · ··       A.· ·They do soft -- they do all the mitigation25·
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·activities that we -- that have been discussed: soft·1·


·conversions, direct recharge, CREP acres, voluntary·2·


·curtailment.·3·


· · · ··       Q.· ·Are those each separate programs for those·4·


·districts, or do you run them all together for the·5·


·districts?·6·


· · · ··       A.· ·We do them all.·7·


· · · ··       Q.· ·Okay.··Explain exactly what you do with·8·


·respect to operating those project components CREP·9·


·voluntary dry-ups, recharge, and conversions.10·


· · · ··       A.· ·Okay.11·


· · · ··       Q.· ·What are you responsible for on behalf of12·


·the districts?13·


· · · ··       A.· ·Okay.··Southwest has one farm is all in the14·


·CREP program.··And so we ensure that he doesn't use the15·


·ground and that his wells are not utilized.16·


· · · · · · ·            For soft conversions we --17·


· · · ··       Q.· ·Let me -- excuse me for interrupting.··Let18·


·me just go ahead and talk about each of those19·


·separately.20·


· · · ··       A.· ·Yeah.··Good idea.21·


· · · ··       Q.· ·Generally you do all of the work and22·


·measurements for both districts on those programs you23·


·described:··CREPs, voluntary recharge, and conversions?24·


· · · ··       A.· ·Yes.25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. I 3/17/2014


Page 213


· · · ··       Q.· ·Let's talk about each one.·1·


· · · · · · ·            The CREP program, when did that begin?·2·


· · · ··       A.· ·I'm not sure of the date.·3·


· · · ··       Q.· ·Do you know the approximate year?·4·


· · · ··       A.· ·2006, 2007, somewhere in there.·5·


· · · ··       Q.· ·And do you know how many -- you said there·6·


·was one farm that was involved?·7·


· · · ··       A.· ·Yes.·8·


· · · ··       Q.· ·And how many acres are involved?·9·


· · · ··       A.· ·751.10·


· · · ··       Q.· ·And is that a fixed number of acres year in11·


·and year out, or does it vary?12·


· · · ··       A.· ·Fixed.13·


· · · ··       Q.· ·Are all of that particular farmer's acres,14·


·the 751 acres, are all of the water sources from the15·


·groundwater shut off?16·


· · · ··       A.· ·Yes.17·


· · · ··       Q.· ·And is it all being supplied -- excuse me.18·


·Has all of the land been returned to dry conditions?19·


· · · ··       A.· ·It's idled, yes.20·


· · · ··       Q.· ·As part of the CREP program?21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·So with respect to managing those CREP23·


·acres, what do you have to do to manage them?24·


· · · ··       A.· ·We simply keep track that he doesn't turn25·
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·his wells on and that there's no irrigation on them.·1·


· · · ··       Q.· ·And do you report those CREP acres on an·2·


·annual basis to the Department?·3·


· · · ··       A.· ·Yes.·4·


· · · ··       Q.· ·And what -- is it the Department that·5·


·calculates the credit for those acres that those·6·


·districts receive based on the model?·7·


· · · ··       A.· ·Yes.·8·


· · · ··       Q.· ·Do you do any model runs of your own?·9·


· · · ··       A.· ·We do.10·


· · · ··       Q.· ·And what's the purpose of your model runs?11·


· · · ··       A.· ·Just to ensure that what the Department12·


·gets and what we get is equal, close.13·


· · · ··       Q.· ·Do you have a duplicate of the ESPA model?14·


· · · ··       A.· ·Yes.15·


· · · ··       Q.· ·And you run the model to validate the16·


·Department's work?17·


· · · ··       A.· ·Yes.18·


· · · ··       Q.· ·And if there are some issues, you resolve19·


·it with the Department, I assume?20·


· · · ··       A.· ·We would, if there were any.21·


· · · ··       Q.· ·Okay.··All right.··You also mentioned that22·


·there were some other voluntary dry-ups.23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·Can you describe what those consist of.25·
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· · · ··       A.· ·Yes.··We catalog and keep track of any acre·1·


·that has a valid water right that is not being·2·


·utilized.··And --·3·


· · · ··       Q.· ·Referring to a groundwater right?·4·


· · · ··       A.· ·Groundwater right only, yes.·5·


· · · · · · ·            And so we verify that through the farmers·6·


·and land photos.·7·


· · · ··       Q.· ·What does that program consist of, the·8·


·dry-up program?··Are farmers compensated to dry up, or·9·


·how does that work?10·


· · · ··       A.· ·No.··No.··It's all -- that's what we call11·


·the voluntary curtailment.12·


· · · ··       Q.· ·So how does a farmer sign up for voluntary13·


·curtailment?14·


· · · ··       A.· ·He just calls me.15·


· · · ··       Q.· ·So do you keep track of the participants16·


·that sign up and they enroll by acres and description?17·


· · · ··       A.· ·Yes.18·


· · · ··       Q.· ·And then do you keep records of that?19·


· · · ··       A.· ·Yes.20·


· · · ··       Q.· ·And do you report those records to the21·


·Department as well?22·


· · · ··       A.· ·Yes.23·


· · · ··       Q.· ·And does the Department run the model, as24·


·far as you know, to calculate the associated credit?25·
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· · · ··       A.· ·Yes.·1·


· · · ··       Q.· ·And is it your responsibility to make sure·2·


·that the acres that are enrolled in fact remain dried·3·


·up for the year?·4·


· · · ··       A.· ·Yes.·5·


· · · ··       Q.· ·Is that situation like some soft·6·


·conversions where people might turn back on during the·7·


·year, or is that permanent during a particular·8·


·irrigation season?·9·


· · · ··       A.· ·When we first started, we told them it was10·


·a five-year.··And we're down to about three years now.11·


·So everybody that put in an acre had committed to a12·


·five-year.13·


· · · ··       Q.· ·I see.14·


· · · ··       A.· ·And now we're down to three years.··So15·


·without calling and without verification, they're not16·


·allowed to break out any ground that has been idled.17·


· · · ··       Q.· ·So the number of acres in the voluntary18·


·dried up program is essentially fixed for the five-year19·


·sign-up term?20·


· · · ··       A.· ·It was.··The five-year sign-up term's over.21·


· · · ··       Q.· ·Okay.··And do you also use your model runs22·


·to validate or verify the results of the Department's23·


·runs establishing credits?24·


· · · ··       A.· ·Yeah.··It's all in the same deal.25·
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· · · ··       Q.· ·Okay.··You indicated you were also·1·


·responsible for the conversion program.·2·


· · · · · · ·            Can you describe when the conversion·3·


·program began in Southwest and Goose Creek districts?·4·


· · · ··       A.· ·Yes.··The conversion program takes place·5·


·only in Southwest.··Goose Creek has no soft·6·


·conversions.··And they began in the mid-'90s.··And they·7·


·started pumping water south of the BID canal up on·8·


·ground that was not included.·9·


· · · · · · ·            And the agreement was made that for10·


·whatever amount of surface water they get, they'll turn11·


·off a groundwater well of equivalent.··And it has12·


·spread from there to the Murtaugh area and then back.13·


·They also have a pipeline that they run from the river14·


·back.··They call it the West Casual Pipeline.15·


· · · ··       Q.· ·And how many acres are involved with16·


·Southwest Irrigation District in the conversion17·


·program?18·


· · · ··       A.· ·Probably 25,000 acres.··And then an19·


·additional 10- to 15,000 over in Murtaugh area.20·


· · · ··       Q.· ·Is the Murtaugh area within the Great Rift21·


·trim line established in the Rangen case?22·


· · · ··       A.· ·Murtaugh is outside the ESPA.23·


· · · ··       Q.· ·Okay.··So if we're talking about areas --24·


·acres of conversion of Southwest Irrigation District25·
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·within the ESPA, that would be the 25,000 dollar -- or·1·


·25,000-acre number you gave me?·2·


· · · ··       A.· ·Yes.··It's closer to 30-.··But 20- -- yeah,·3·


·somewhere in there.·4·


· · · ··       Q.· ·Would the exact numbers be reported to the·5·


·Department on an annual basis?·6·


· · · ··       A.· ·The exact volumes.··They go by volume,·7·


·rather than acre.··But yes.·8·


· · · ··       Q.· ·Volume of water delivered to the conversion·9·


·acres?10·


· · · ··       A.· ·Right.··And that has to change a little bit11·


·depending on the availability.12·


· · · ··       Q.· ·And what's the source of that surface water13·


·that's delivered to those acres?14·


· · · ··       A.· ·Southwest owns some water rights.··And they15·


·lease from the various sources.··They try to get some16·


·from the water bank.··They'll get some from private17·


·leases with canal companies, municipalities.18·


· · · ··       Q.· ·And those would be leases of storage water19·


·in the Upper Snake reservoir system, to your knowledge?20·


· · · ··       A.· ·Yes, uh-huh.21·


· · · ··       Q.· ·And how are the costs of that involved in22·


·the leasing and delivery of that surface water handled23·


·within the districts?24·


· · · ··       A.· ·The District pays for all the water up25·
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·front, and then the members are assessed, depending on·1·


·use.·2·


· · · ··       Q.· ·So do you report on an annual basis the·3·


·amount of water in acre-feet delivered to the converted·4·


·acres?·5·


· · · ··       A.· ·Yes.·6·


· · · ··       Q.· ·But you don't report the number of acres?·7·


· · · ··       A.· ·That's correct.·8·


· · · ··       Q.· ·Could we pull up, please, Justin,·9·


·Exhibit 1021.10·


· · · · · · ·            You may have a copy there in front of you,11·


·Brian.12·


· · · ··       A.· ·Okay.13·


· · · ··       Q.· ·But I think it's only one page, so maybe we14·


·can look at the spreadsheet here up on the screen.15·


· · · ··       A.· ·Okay.··Yeah.16·


· · · ··       Q.· ·The spreadsheet has several tabs on the17·


·bottom.18·


· · · · · · ·            Is this a spreadsheet that is prepared and19·


·maintained by you as a part of your work for the20·


·District?21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·And the tabs on the bottom seem to reflect23·


·conversions, recharged, idled acres.24·


· · · · · · ·            Is idled acres the dried up acres?25·
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· · · ··       A.· ·Yes.·1·


· · · ··       Q.· ·Could you, Justin, click on the first tab.·2·


· · · · · · ·            Okay.··Do you recognize that now as a·3·


·spreadsheet that you prepared?·4·


· · · ··       A.· ·Yes.·5·


· · · ··       Q.· ·So when you testified earlier about·6·


·maintaining the records and reporting to the·7·


·Department, would this be the record that's reported to·8·


·the Department?·9·


· · · ··       A.· ·Yes.10·


· · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 1021.11·


· · · ··       MR. HAEMMERLE:··Question in aid of objection?12·


· · · ··       THE HEARING OFFICER:··Yes.13·


·14·


· · · · · · · · ··                 VOIR DIRE EXAMINATION15·


·BY MR. HAEMMERLE:16·


· · · ··       Q.· ·Mr. Higgs, the acres that are up on the17·


·chart that you drafted, do those include conversions?18·


· · · ··       A.· ·Those aren't acres.··I don't know what19·


·you're looking at.20·


· · · ··       Q.· ·What is -- I can't read --21·


· · · ··       MS. BRODY:··It says acre-feet.22·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··-- acre-feet, the23·


·amount of water that's covered by the conversions?24·


· · · ··       A.· ·That's the amount of water that's delivered25·
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·to that individual.·1·


· · · ··       Q.· ·Okay.··For those people who do conversions;·2·


·correct?·3·


· · · ··       A.· ·For that person right there.·4·


· · · ··       Q.· ·Okay.·5·


· · · ··       A.· ·Yeah.·6·


· · · ··       Q.· ·And do you verify that they don't in fact·7·


·pump during the year --·8·


· · · ··       A.· ·I do.·9·


· · · ··       Q.· ·-- at any given time?10·


· · · ··       A.· ·Yes.11·


· · · ··       Q.· ·So for every one of those people you verify12·


·they don't pump?13·


· · · ··       A.· ·To that volume, yes.14·


· · · ··       Q.· ·The question is, do you verify at any given15·


·time that they don't pump during the period that this16·


·water is being delivered?17·


· · · ··       A.· ·That's not how it works.18·


· · · ··       MR. HAEMMERLE:··I'll agree to the admission of19·


·this document and save my questions for cross.20·


· · · ··       THE HEARING OFFICER:··Okay.··The document marked21·


·as Exhibit 1021 is received into evidence.22·


· · · · · · ·            (Exhibit 1021 received.)23·


·///24·


·///25·
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· · · · · · ··             CONTINUED DIRECT EXAMINATION·1·


·BY MR. RANDY BUDGE:·2·


· · · ··       Q.· ·With respect to the recharge tab --·3·


· · · · · · ·            If you could click that, Justin.·4·


· · · ··       MR. MAY:··Which one?·5·


· · · ··       MR. RANDY BUDGE:··The recharge tab on the right.·6·


·That one.··Thank you.·7·


· · · ··       Q.· ·Mr. Higgs, can you describe the recharge·8·


·program that is performed by Southwest and Goose Creek·9·


·Irrigation Districts.10·


· · · ··       A.· ·Yes.··As pertaining to this slide, they11·


·have what they call the West Casual Pipeline, which is12·


·a separate entity.··And they pump water from the Snake13·


·River back to these injection wells, these permitted14·


·injection wells.··And those are the volumes of direct15·


·recharge that we've put in each of those particular16·


·locations.17·


· · · ··       Q.· ·So do those four names up there reflect all18·


·of the injection wells?19·


· · · ··       A.· ·Oh, no.20·


· · · ··       Q.· ·Or are those just the owners of the wells?21·


· · · ··       A.· ·Those are the owners of the wells that we22·


·used and were able to supply water to those recharge23·


·wells for 2012, 2013.24·


· · · · · · ·            Southwest has several wells that are25·
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·permitted for recharge.··It was dry, and we weren't·1·


·able to deliver any water.··These were the only ones we·2·


·were able to deliver water to.·3·


· · · ··       Q.· ·How many direct -- how many recharge wells·4·


·are there in total that you manage for those two·5·


·districts?·6·


· · · ··       A.· ·Plus or minus 20.·7·


· · · ··       Q.· ·And on Exhibit 1021 that we're looking at·8·


·under the tab "Recharge," does that reflect the amount·9·


·of water being delivered for recharge in those years,10·


·2012 and 2013?11·


· · · ··       A.· ·To those locations, yes.12·


· · · ··       Q.· ·And then the exhibit also reflects a model13·


·cell.14·


· · · · · · ·            That apparently is a particular cell within15·


·which that recharge occurs?16·


· · · ··       A.· ·That's correct.17·


· · · · · · ·            And I might add, if you'll notice there's a18·


·typo on Aardema, the first -- the model row.··It's 855,19·


·but it should be 85.20·


· · · ··       Q.· ·And similar to the conversions and dry-ups21·


·that you described earlier in the CREP, is this22·


·information that is reported annually to the Department23·


·and the basis of the model run that drives the credit?24·


· · · ··       A.· ·Yes.25·
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· · · ··       Q.· ·Are there any other mitigation activities·1·


·done by these districts that we haven't discussed?·2·


· · · ··       A.· ·Well, they participate in cloud seeding.·3·


·And Southwest Irrigation District is very proactive·4·


·in -- but as far as obtaining mitigation, other than·5·


·what their membership with IGWA, this is in addition.·6·


· · · ··       Q.· ·This is in addition to what they do as·7·


·members to IGWA?·8·


· · · ··       A.· ·That's correct.·9·


· · · ··       Q.· ·And you haven't -- I haven't asked you any10·


·questions or had you testify about the IGWA activities11·


·that Southwest or Goose Creek would be a part of?12·


· · · ··       A.· ·That's correct.13·


· · · ··       MR. RANDY BUDGE:··No further questions.··Thank14·


·you.15·


· · · ··       THE WITNESS:··You're welcome.16·


·17·


· · · · · · · · · ··                   CROSS-EXAMINATION18·


·BY MR. HAEMMERLE:19·


· · · ··       Q.· ·Mr. Higgs, briefly.··On the conversions20·


·where people go from using groundwater to surface21·


·water, do you verify in any way that their pumps remain22·


·off during the time that you believe they're in23·


·converted water?24·


· · · ··       A.· ·Yes.25·
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· · · ··       Q.· ·How many times do you go out per year to·1·


·verify that?·2·


· · · ··       A.· ·Several.··We're out every day somewhere·3·


·checking it.·4·


· · · ··       Q.· ·So you personally verify, in addition to·5·


·asking the particular pumper whether they've turned off·6·


·or on?·7·


· · · ··       A.· ·Yes.·8·


· · · ··       Q.· ·So as a watermaster it's entirely possible·9·


·for you to do that; correct?10·


· · · ··       A.· ·Yes.··But that's done under the auspices of11·


·Southwest Irrigation District for mitigation.12·


· · · ··       Q.· ·Okay.13·


· · · ··       A.· ·Watermaster doesn't particularly care about14·


·that.15·


· · · ··       Q.· ·Who would verify this information if there16·


·wasn't someone like you verifying it on behalf of a17·


·water district?18·


· · · ··       A.· ·I couldn't tell you that.19·


· · · ··       Q.· ·Do you believe it's unreasonable for20·


·watermasters to do this as well, to verify that pumps21·


·remain off for converted acres?22·


· · · ··       A.· ·I don't know that answer.23·


· · · ··       Q.· ·But you do it yourself for Southwest?24·


· · · ··       A.· ·That's correct.25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. I 3/17/2014


Page 226


· · · ··       Q.· ·The voluntary curtailment, you say that·1·


·they remain -- "they," pumpers, remain in this program·2·


·for a period of five years?·3·


· · · ··       A.· ·At the beginning they did.·4·


· · · ··       Q.· ·Okay.·5·


· · · ··       A.· ·And then we moved it back to three, because·6·


·some wanted to get out and exchange.··They like to keep·7·


·rotation in their crop.··And so we realized that five·8·


·was too long and said, okay, three will do.·9·


· · · ··       Q.· ·For this voluntary curtailment are there10·


·actual agreements that people sign, or no?11·


· · · ··       A.· ·Originally, yes.··But when we went off the12·


·five-year, then we just keep track of it.··We have a13·


·list.··Nobody signs it.··We verify it.··But that's the14·


·contract.15·


· · · ··       Q.· ·Okay.··So it's an oral agreement not to use16·


·groundwater that you're able to verify at times;17·


·correct?18·


· · · ··       A.· ·On those -- on those acres groundwater or19·


·surface water is not allowed.··Those acres are idle.20·


· · · ··       Q.· ·And you make sure of that by checking21·


·pumping records?22·


· · · ··       A.· ·I make sure of that by looking at the acre23·


·and checking pumping records.24·


· · · ··       Q.· ·Okay.··You say that 75 percent of the pumps25·
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·that you have have meters?·1·


· · · ··       A.· ·In Southwest, yes.·2·


· · · ··       Q.· ·Okay.··What about your 140?·3·


· · · ··       A.· ·As well.··It's all in 140.·4·


· · · ··       Q.· ·So 75 percent of the pumps in 140 have·5·


·meters?·6·


· · · ··       A.· ·Yes, that's correct.·7·


· · · ··       Q.· ·What's the other 25?·8·


· · · ··       A.· ·Electricity.··Or I should say time clock as·9·


·well.10·


· · · ··       Q.· ·Okay.··Would you say that the other11·


·districts, say 120, don't have that many water meters?12·


· · · ··       A.· ·I would say that's true.13·


· · · ··       Q.· ·Okay.··So to verify people are shut off,14·


·how difficult -- how do you do that?15·


· · · ··       A.· ·With electricity.16·


· · · ··       Q.· ·Just by checking power records?17·


· · · ··       A.· ·Yes.18·


· · · ··       Q.· ·Okay.··So if the power records are on, you19·


·can assume they turned their pump on?20·


· · · ··       A.· ·Oh, yeah.21·


· · · ··       MR. HAEMMERLE:··All right.··No further22·


·questions.23·


· · · ··       THE HEARING OFFICER:··Okay.24·


· · · ··       MR. RANDY BUDGE:··No questions.25·
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· · · ··       THE HEARING OFFICER:··Redirect, Mr. Budge?·1·


· · · ··       MR. RANDY BUDGE:··Thank you, Mr. Higgs.·2·


· · · ··       THE HEARING OFFICER:··Okay.··Thank you,·3·


·Mr. Higgs.·4·


· · · ··       THE WITNESS:··You're welcome.·5·


· · · ··       MR. HAEMMERLE:··No, no.·6·


· · · ··       MR. RANDY BUDGE:··Excuse me.·7·


· · · ··       MR. LEMMON:··Oh, my gosh.·8·


· · · ··       THE HEARING OFFICER:··See, I about did it again.·9·


·So let's not go to Mr. Budge.10·


· · · · · · ·            Cross-examination, Mr. Lemmon?11·


· · · ··       MR. LEMMON:··Sorry.··I have one question.12·


·13·


· · · · · · · · · ··                   CROSS-EXAMINATION14·


·BY MR. LEMMON:15·


· · · ··       Q.· ·And that would be, what motivates the16·


·pumpers to participate in this mitigation program?17·


· · · ··       A.· ·Southwest Irrigation District began in18·


·1984.··They have four critical groundwater areas.··And19·


·everything that Southwest does is not to satisfy20·


·legalities, but to bring back wet water to the ground.21·


·And so everybody out there knows that they need to22·


·participate.23·


· · · ··       Q.· ·So you would say that it's for their own24·


·benefit?25·
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· · · ··       A.· ·That's correct.·1·


· · · ··       MR. LEMMON:··Okay.··Thank you.·2·


· · · ··       THE WITNESS:··Uh-huh.·3·


· · · ··       THE HEARING OFFICER:··And now let's try again.·4·


· · · · · · ·            Mr. Budge, redirect?·5·


· · · ··       MR. RANDY BUDGE:··No questions.·6·


· · · ··       THE HEARING OFFICER:··Okay.··Thank you,·7·


·Mr. Higgs.·8·


· · · ··       THE WITNESS:··You're welcome.·9·


· · · ··       THE HEARING OFFICER:··Thanks to everyone for the10·


·reminder.11·


· · · · · · ·            Next, Mr. Budge.12·


· · · ··       MR. RANDY BUDGE:··We call Cindy Yenter.··And TJ13·


·Budge will examine her.14·


· · · ··       THE HEARING OFFICER:··Pardon me?15·


· · · ··       MR. RANDY BUDGE:··TJ will examine.··Cindy Yenter16·


·can be sworn.17·


· · · ··       THE HEARING OFFICER:··Okay.··Ms. Yenter, raise18·


·your hand please.19·


·20·


· · · · · · · · · · ··                     CINDY YENTER,21·


·having been called as a witness by IGWA and duly sworn22·


·to tell the truth relating to said cause, testified as23·


·follows:24·


·///25·
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· · · ··       THE HEARING OFFICER:··Thank you.··Please be·1·


·seated.·2·


· · · · · · ·            Mr. TJ Budge, you may examine.·3·


··4·


· · · · · · · · · ·                  DIRECT EXAMINATION·5·


·BY MR. TJ BUDGE:·6·


· · · ··       Q.· ·Ms. Yenter, thanks for sticking around all·7·


·day.··I would examine you from the table, but I've got·8·


·somebody in between us, so I'm going to stand here.·9·


·And I know that you were hoping to get out of here a10·


·little earlier, so I'm going to do my very best to keep11·


·this short and sweet.12·


· · · ··       A.· ·It's all right.13·


· · · ··       Q.· ·Okay.··Could you state your name and spell14·


·your last name for the record.15·


· · · ··       A.· ·My name is Cindy Yenter, Y-e-n-t-e-r.16·


· · · ··       Q.· ·You're a Department employee; correct?17·


· · · ··       A.· ·Correct.18·


· · · ··       Q.· ·What's your position?19·


· · · ··       A.· ·My position is water rights supervisor.20·


· · · ··       Q.· ·All right.··What does that involve?21·


· · · ··       A.· ·Where I am presently at, I am involved -- I22·


·work for the water distribution section, so my23·


·responsibilities are to assist with -- with water24·


·distribution on a regional or statewide basis, assist25·
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·with compliance issues, and just other administration·1·


·topics.·2·


· · · · · · ·            And I also serve as the watermaster of·3·


·Water District 130, which is an elected position.·4·


· · · ··       Q.· ·Okay.··What are your responsibilities as·5·


·watermaster?·6·


· · · ··       A.· ·As watermaster my responsibilities are the·7·


·administration of water rights in Water District 130,·8·


·which include both groundwater and surface water·9·


·rights.··My other -- those responsibilities can also10·


·include monitoring of implemented mitigation plans,11·


·curtailment of out-of-priority diversions, compliance12·


·of unauthorized diversions.13·


· · · ··       Q.· ·How long have you been the watermaster?14·


· · · ··       A.· ·Let's see.··This will be year 13.15·


· · · ··       Q.· ·And can you briefly describe the boundaries16·


·of Water District 130.17·


· · · ··       A.· ·Water District 130 covers Gooding, Lincoln,18·


·Jerome, Minidoka, part of Blaine County.··Did I miss19·


·any?··Basically, it's from the area west of Bliss to20·


·the Power County line, from the Snake River on the21·


·south, to the -- oh, I guess you'd call them the Big22·


·Wood foothills on the north.··It does include cities of23·


·Carey and Richfield.··Gooding and Shoshone, those are24·


·kind of on the northern limits.··But does not include25·
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·any surface water in the Big or Little Wood systems.·1·


· · · ··       Q.· ·Okay.··Are you familiar with the Great Rift·2·


·trim line --·3·


· · · ··       A.· ·Yes.·4·


· · · ··       Q.· ·-- that was implemented in the curtailment·5·


·order?·6·


· · · ··       A.· ·Yes.·7·


· · · ··       Q.· ·How much of the area within that trim line·8·


·is covered by Water District 130?·9·


· · · ··       A.· ·I'd say virtually all of it.10·


· · · ··       Q.· ·Okay.··And it does include the Hagerman11·


·area?12·


· · · ··       A.· ·Parts of the Hagerman area.··And let me13·


·requalify my last remark.··Part of the -- the part of14·


·the Great Rift trim line that is in Water District 140,15·


·of course, is not within my jurisdiction.··But -- and16·


·then over in the Hagerman area I believe rights below17·


·the rim proper are not in that trim line.··The18·


·groundwater rights below the rim are not in that trim19·


·line.20·


· · · ··       Q.· ·Okay.··Are the Sandy Ponds within Water21·


·District 130?22·


· · · ··       A.· ·Geographically that area would fall within23·


·the Water District 130 boundary.24·


· · · ··       Q.· ·Okay.25·
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· · · ··       A.· ·But administration of that area would·1·


·depend.·2·


· · · ··       Q.· ·Okay.··That's near the interface between·3·


·130 and is it 36A?·4·


· · · ··       A.· ·Well, it's actually in the physical·5·


·boundaries of both.·6·


· · · ··       Q.· ·Okay.·7·


· · · ··       A.· ·So like I said, depending on what was going·8·


·on in that pond would depend on whether or not·9·


·administration would be jurisdictional to one district10·


·or the other.11·


· · · ··       Q.· ·Okay.··Sounds good.··Can you look in front12·


·of you in the exhibit binder for Exhibit 1000.··It's13·


·the IGWA mitigation plan that we've been discussing14·


·today.15·


· · · ··       A.· ·The first one.··Okay.··All right.16·


· · · ··       Q.· ·Have you read that?17·


· · · ··       A.· ·Yes.18·


· · · ··       Q.· ·Okay.··If you'd turn to the -- the first or19·


·second page that talks about the mitigation credit for20·


·conversions, dry-ups, and recharge.··That is on page 2.21·


· · · ··       A.· ·Okay.22·


· · · ··       Q.· ·I understand from prior testimony that you23·


·play a role in the accounting or calculation of these24·


·mitigation activities: conversions, CREP, or dry-ups25·
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·and groundwater recharge; is that correct?·1·


· · · ··       A.· ·I play a role in some data analysis,·2·


·specifically the conversion data.··As watermaster, I am·3·


·generally responsible for, you know, a general·4·


·accounting of what's going on in the Water District.··I·5·


·do not have any direct jurisdiction over recharge, nor·6·


·do I really do a lot of monitoring of it.·7·


· · · ··       Q.· ·Okay.··Can you explain what your role is·8·


·with respect to conversions, what you do.·9·


· · · ··       A.· ·Well, as part of the mitigation plan,10·


·conversion projects -- a conversion project will11·


·involve a water user who, in most cases, voluntarily12·


·accepts an alternate supply of irrigation water so that13·


·groundwater use can be dramatically reduced or in some14·


·cases not used -- you know, groundwater is not used at15·


·all.16·


· · · · · · ·            As part of the mitigation plan, in order to17·


·really -- in order to really decide what kind of credit18·


·or what kind of value that activity has, you have to19·


·monitor the surface water coming into the project, you20·


·have to monitor any groundwater that did need to be21·


·pumped over the course of the season, and you also need22·


·to know how many acres this was happening on from year23·


·to year.24·


· · · · · · ·            And so those kind of activities are part --25·
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·you know, some of that's part of my normal course of·1·


·duty, i.e., the groundwater monitoring, you know, the·2·


·diversion monitoring for groundwater.··With the·3·


·conversions it's an added duty to monitor the surface·4·


·water.·5·


· · · ··       Q.· ·And this is monitoring that you've been·6·


·involved with for a number of years, I understand?·7·


· · · ··       A.· ·Yeah.··I believe the first year we·8·


·looked -- this was 2007.·9·


· · · ··       Q.· ·Okay.··And so you've been keeping track of10·


·conversions in Water District 130 since that time?11·


· · · ··       A.· ·Yes.12·


· · · ··       Q.· ·Earlier, I think you were here when Lynn13·


·Carlquist testified that he provides some conversion14·


·data to the Water District.15·


· · · · · · ·            What data do you receive from North Snake16·


·Groundwater District?17·


· · · ··       A.· ·From North Snake Groundwater District18·


·really all I receive each year is the list of the19·


·projects that are participating.20·


· · · ··       Q.· ·Okay.··And then what additional data do you21·


·gather?22·


· · · ··       A.· ·From the canal companies, North Side Canal23·


·Company and -- well, the Big Wood Canal Company and or24·


·AFRD 2, from that office, I receive at the end of each25·
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·year -- and there have been occasions I've asked for a·1·


·reporting in the middle of the season.··But on at·2·


·least -- at least at the end of the year I ask for an·3·


·accounting of replacement water which has been·4·


·delivered to all the participating conversion projects·5·


·over the course of that irrigation season.·6·


· · · ··       Q.· ·So these canal companies, they keep track·7·


·of the delivery of conversion water?·8·


· · · ··       A.· ·Yes.·9·


· · · ··       Q.· ·Is conversion water and replacement water10·


·the same thing?11·


· · · ··       A.· ·Yes.··And actually, some of the canal water12·


·just call it -- they actually record it as groundwater,13·


·even though it's not.··But it's literally groundwater14·


·replacement water that's been shortened, I think, in15·


·their vernacular to just groundwater.··And they call it16·


·groundwater delivery.17·


· · · · · · ·            But it's actually Upper Snake rental water,18·


·which has been acquired by IGWA and delivered down19·


·through the canal systems specifically to serve these20·


·conversion projects.21·


· · · ··       Q.· ·Okay.··And then the canal companies -- so22·


·North Side Canal, AFRD 2 -- they provide you data of23·


·where -- which headgates they delivered that24·


·replacement or conversion water to?25·
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· · · ··       A.· ·Yes.·1·


· · · ··       Q.· ·And what --·2·


· · · ··       A.· ·Yes.··And they're only reporting to me just·3·


·the conversion or replacement water that they're·4·


·delivering.·5·


· · · ··       Q.· ·Okay.··And when you get that data from the·6·


·canal companies, what do you do with it at that point?·7·


· · · ··       A.· ·I match it to the known active projects for·8·


·that year.··And then I -- I also then look at the·9·


·number of acres that were irrigated within that10·


·project.··I look at any groundwater diversions that11·


·occurred from associated wells with that project.··And12·


·then I come up with a determination of a potential13·


·credit, if you were, of groundwater savings, which can14·


·then be ran through the model.15·


· · · ··       Q.· ·Okay.··So when you said you match up the16·


·canal company data with the project, you're referring17·


·to the farmers that have converted land from ground to18·


·surface water?19·


· · · ··       A.· ·Yes.20·


· · · ··       Q.· ·Justin, will you please pull up -- why21·


·don't you first pull up Exhibit 1045.22·


· · · · · · ·            In fact, it might be easier for you to look23·


·in that book, Ms. Yenter.24·


· · · ··       A.· ·I got it.25·
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· · · ··       Q.· ·Can you find 1045?·1·


· · · ··       A.· ·Yeah.·2·


· · · ··       Q.· ·You can actually -- why don't you take a·3·


·moment and flip from 1045 through 1048.··There are a·4·


·number of Department memos that relate to the·5·


·accounting of conversions.··And let me know if you're·6·


·familiar with those memos.·7·


· · · ··       A.· ·You say through 1048?·8·


· · · ··       Q.· ·That's correct.·9·


· · · ··       A.· ·Well, 1045 and 1046 I prepared.··1047 and10·


·1048 I'm sure I looked at at one time or the other,11·


·because they certainly reference material that I12·


·prepared.··But I haven't read them in a couple years.13·


· · · ··       Q.· ·Okay.··The reason I want to bring these up,14·


·it looks like these were created in the spring or15·


·summer of 2011.··And reading through them, it explains16·


·the procedures the Department goes through to account17·


·for conversions.18·


· · · ··       A.· ·Correct.19·


· · · ··       Q.· ·I know you haven't read them recently --20·


· · · ··       A.· ·Recently.21·


· · · ··       Q.· ·-- but is it your understanding that the22·


·procedures you're following today are the same23·


·procedures as are explained in these memos?24·


· · · ··       A.· ·Yes.··I've been following the same25·
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·procedure in fact since 2008.·1·


· · · ··       MR. TJ BUDGE:··Okay.··I would offer·2·


·Exhibits 1045 through 1048.·3·


· · · ··       MR. MAY:··I think they've already been·4·


·stipulated to.·5·


· · · ··       MR. RANDY BUDGE:··Yeah.·6·


· · · ··       MR. TJ BUDGE:··Okay.·7·


· · · ··       THE HEARING OFFICER:··So those have already been·8·


·received into evidence?·9·


· · · · · · ·            Thank you.10·


· · · ··       MR. TJ BUDGE:··Justin, can you pull up11·


·Exhibit 1022.12·


· · · ··       Q.· ·Ms. Yenter, you can look in the binder for13·


·Exhibit 1022.··It's just going to be a screenshot of a14·


·spreadsheet.··And so I've asked Mr. May to actually15·


·pull up the spreadsheet on the screen here.··This was a16·


·spreadsheet that was posted to the Department's file17·


·sharing site.··And it's labeled "Conversion Summary18·


·2011."19·


· · · · · · ·            Do you recognize that spreadsheet?20·


· · · ··       A.· ·Yes.··Well, I think I do, because that's21·


·certainly not the meat of it right there.··But yeah.22·


· · · ··       Q.· ·There's half on the bottom there.23·


· · · ··       A.· ·I think I know which one it is.24·


· · · ··       Q.· ·There we go.25·
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· · · ··       A.· ·There we go.·1·


· · · ··       Q.· ·You can see there's tabs on the bottom,·2·


·there's a "Soft Conversions" tab, "OTR," "Hard·3·


·Conversions," "Voluntary Idle."·4·


· · · ··       A.· ·Yes.·5·


· · · ··       Q.· ·"Contract did not receive any water" and·6·


·another "Contract not developed."·7·


· · · · · · ·            Can you explain what this spreadsheet·8·


·contains.·9·


· · · ··       A.· ·This spreadsheet is basically my summary of10·


·all the data that I collected, data I collected from11·


·IGWA and North Snake Groundwater District, data that12·


·was submitted to me by the canal companies, data that I13·


·collected within the Water District of groundwater14·


·diversions, water right research and analysis that I15·


·did myself, with respect to these conversion projects.16·


· · · ··       Q.· ·So does this have the matching up that you17·


·referred to of replacement water deliveries --18·


· · · ··       A.· ·Yes.19·


· · · ··       Q.· ·-- with the projects?20·


· · · ··       A.· ·Yes.21·


· · · ··       Q.· ·And this is something you do annually?22·


· · · ··       A.· ·Yes.23·


· · · ··       Q.· ·So this would have been -- this would24·


·record all of the conversion data from 2011?25·
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· · · ··       A.· ·Yes.·1·


· · · ··       Q.· ·Does that -- does this spreadsheet include·2·


·Southwest, or is that a separate spreadsheet?·3·


· · · ··       A.· ·No.··This is Water District 130 only.·4·


· · · ··       Q.· ·Okay.··Does it include any recharge data?·5·


· · · ··       A.· ·No.·6·


· · · ··       Q.· ·I see there's "Voluntary Idle" tab.·7·


· · · · · · ·            What does that contain?·8·


· · · ··       A.· ·Starting in -- and I don't remember what·9·


·year it was.··It wasn't -- it wasn't back as far as10·


·2007.··But there were a couple of -- there were at11·


·least two or three projects that I knew about within12·


·North -- I think they're both in North Snake13·


·Groundwater District, where the water right owners were14·


·not renting replacement water from IGWA, but had more15·


·or less voluntarily created a surface water conversion16·


·project using their own North Side shares or extra17·


·shares they had acquired over time, and they weren't18·


·pumping those wells.19·


· · · · · · ·            But for a number of years they were not20·


·included in any mitigation plans because nobody ever21·


·told me about them, I mean in any official capacity.··I22·


·knew about them, but it wasn't up to me as watermaster23·


·to put them on the plan.··It was the groundwater24·


·district's responsibility to put them on the plan.25·
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· · · · · · ·            So finally about three years ago they were·1·


·included in these list of participating conversions.·2·


·And so at that time I put these projects on the plan.·3·


·I evaluate them a little differently than the soft·4·


·conversions, but they are there nonetheless.·5·


· · · ··       Q.· ·Okay.··And you explained a moment earlier·6·


·that when you gather this data annually you come up·7·


·with a credit?·8·


· · · ··       A.· ·I come up with a -- basically a groundwater·9·


·savings is what I come up with.10·


· · · ··       Q.· ·Okay.11·


· · · ··       A.· ·And I think it's probably inappropriate or12·


·inaccurate to actually say that I come up with a13·


·credit.··What I come up with is a volumetric potential14·


·groundwater savings.··And then that number is then put15·


·into the model for any potential -- and run through the16·


·model for any potential credit that IGWA might receive.17·


· · · ··       Q.· ·Are you involved with the modeling at all,18·


·or do you hand that off to --19·


· · · ··       A.· ·That -- that goes -- no, that goes to20·


·Jennifer Sukow and Allan Wylie.··I don't do any21·


·modeling.22·


· · · ··       Q.· ·Okay.··So you give Sukow and Wylie all of23·


·the conversion data annually?24·


· · · ··       A.· ·Correct.25·
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· · · ··       Q.· ·You don't have recharge data?·1·


· · · ··       A.· ·I do not.·2·


· · · ··       Q.· ·Do you know if someone else in the·3·


·Department keeps track of recharge?·4·


· · · ··       A.· ·Someone does, but I'm not sure where they·5·


·get it.·6·


· · · ··       Q.· ·Who that is.··Okay.··And then you also·7·


·don't keep track of CREP data, I understand?·8·


· · · ··       A.· ·No, I do not.·9·


· · · ··       MR. TJ BUDGE:··Okay.··Is this into evidence?10·


·Did we stipulate that this is a record?··1022.11·


· · · ··       MR. BAXTER:··I don't have it as part of the12·


·stipulation, TJ.13·


· · · ··       THE HEARING OFFICER:··No.14·


· · · ··       MR. TJ BUDGE:··Okay.··I'd offer Exhibit 1022.15·


· · · ··       MR. MAY:··No objection.16·


· · · ··       THE HEARING OFFICER:··Mr. --17·


· · · ··       MR. MAY:··No objection.18·


· · · ··       THE HEARING OFFICER:··Oh, Justin, sorry.··Okay.19·


·Thank you.20·


· · · · · · ·            The document marked as Exhibit 1022 is21·


·received into evidence.22·


· · · · · · ·            (Exhibit 1022 received.)23·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Ms. Yenter, if you'll24·


·turn the page to 1023.··It's a similar looking25·
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·spreadsheet, identical, although it's labeled on the·1·


·top "Conversion Summary 2012 and 2013."·2·


· · · · · · ·            Am I correct in understanding that this is·3·


·the same data but for the next two years?·4·


· · · ··       A.· ·Correct.·5·


· · · ··       MR. TJ BUDGE:··I would offer Exhibit 1023 into·6·


·evidence.·7·


· · · ··       THE HEARING OFFICER:··Justin?·8·


· · · ··       MR. MAY:··No objection.·9·


· · · ··       THE HEARING OFFICER:··Okay.··The document marked10·


·as Exhibit 1023 is received into evidence.11·


· · · · · · ·            (Exhibit 1023 received.)12·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··If you could turn to13·


·1082.··This was also a spreadsheet that was posted to14·


·the Department's file sharing site in conjunction with15·


·this case.··It's labeled "SWID, et cetera, 2011."16·


· · · · · · ·            Do you recognize this spreadsheet?17·


· · · ··       A.· ·No.··Not mine.18·


· · · ··       Q.· ·Okay.··There was testimony by Mr. Higgs19·


·that he reports the conversion and recharge and CREP20·


·activities within Southwest Irrigation District to the21·


·Department.22·


· · · · · · ·            Does that go to someone other than23·


·yourself, then?24·


· · · ··       A.· ·Yes, it does.25·
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· · · ··       Q.· ·Do you know who that goes to?·1·


· · · ··       A.· ·Tim Luke usually receives that data.·2·


· · · ··       Q.· ·Does he do the same thing, to your·3·


·knowledge, for Southwest Irrigation District that you·4·


·do for Water District 130, as far as verifying·5·


·conversions and such?·6·


· · · ··       A.· ·He goes through a verification process.·7·


·I'm not sure exactly what methodology he uses.·8·


· · · ··       MR. TJ BUDGE:··Okay.··I would offer 1082 and·9·


·1083.··1083 is the same spreadsheet for 2012 and '13.10·


· · · ··       THE HEARING OFFICER:··Mr. May?11·


· · · ··       MR. MAY:··We don't have any objection.12·


· · · ··       THE HEARING OFFICER:··Okay.··The documents13·


·marked as Exhibits 1082 and 1083 are received into14·


·evidence.15·


· · · · · · ·            (Exhibits 1082 and 1083 received.)16·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Ms. Yenter, are you17·


·aware of any conversions that aren't included in the18·


·spreadsheets that you create?19·


· · · ··       A.· ·From what years?20·


· · · ··       Q.· ·Within Water District 130.21·


· · · ··       A.· ·Well, from what years?22·


· · · ··       Q.· ·In 2012 and '13.23·


· · · ··       A.· ·There were -- well, there was one that24·


·didn't -- one or two that did not participate in 2013.25·
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·But I think they're still in the spreadsheet.·1·


· · · · · · ·            What do you mean by "aware of"?·2·


· · · ··       Q.· ·I'm just wondering if there's -- if you're·3·


·aware of something that we haven't reported or --·4·


· · · ··       A.· ·Not at this time.·5·


· · · ··       Q.· ·Okay.·6·


· · · ··       A.· ·But like I said, it's not really my job to·7·


·be aware of them.·8·


· · · ··       Q.· ·Okay.··That's all the questions I've got on·9·


·your conversion calculations.··I do have a couple10·


·questions about the Department's water measurement11·


·records in the Martin-Curren Tunnel.12·


· · · · · · ·            And, Justin, if I could get you to pull up13·


·Exhibit 1029.14·


· · · · · · ·            Ms. Yenter, during the deposition of Frank15·


·Erwin, he brought a number of spreadsheets with16·


·water-flow data in the Curren Tunnel.··This particular17·


·spreadsheet is a summary with four annual -- four18·


·measurements annually of the -- what he reported as the19·


·measurements from the Department's data logger inside20·


·the tunnel.21·


· · · · · · ·            Are you familiar with the Department's22·


·measuring device used inside the Curren Tunnel?23·


· · · ··       A.· ·In general terms am I familiar with what's24·


·there?··Yes.··I have not actively worked the Curren25·
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·Tunnel site for probably five years or more.·1·


· · · ··       Q.· ·Okay.··Who's in charge of that measuring·2·


·device?·3·


· · · ··       A.· ·Michelle Richmand out of the southern·4·


·regional office has been maintaining the -- has been·5·


·maintaining the transducer, downloading the data·6·


·logger, and processing the data.·7·


· · · ··       Q.· ·Okay.··Justin, could you scroll down to the·8·


·next page.·9·


· · · · · · ·            You can flip over to the next page, which10·


·is a hydrograph of Curren Tunnel measurements.··This11·


·was also provided by Mr. Erwin, I recall.··And it has12·


·an annotation about some anomalies in the data, some13·


·equipment issues and such.14·


· · · · · · ·            Are you familiar with these issues with the15·


·Curren Tunnel measurements the Department has kept that16·


·are described on this hydrograph?17·


· · · ··       A.· ·Not personally.18·


· · · ··       Q.· ·So in the second sentence it says, "The19·


·2008 data and 2011 and post 2016 have been graded as20·


·poor due to equipment problems."21·


· · · · · · ·            You're not familiar with the equipment22·


·problems being described there?23·


· · · ··       A.· ·No, I'm not.24·


· · · ··       Q.· ·The next sentence refers to data in 201125·
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·and after October of '13 generated by replicating Box·1·


·Canyon Spring data.·2·


· · · · · · ·            Are you familiar with what that sentence is·3·


·referring to?·4·


· · · ··       A.· ·No, I'm not.·5·


· · · ··       Q.· ·Do you measure flows at Box Canyon Spring?·6·


· · · ··       A.· ·No, I do not.·7·


· · · ··       Q.· ·Okay.··And then as well that last sentence,·8·


·the 2008 peak being adjusted, that's not something·9·


·you're familiar with either?10·


· · · ··       A.· ·No.11·


· · · ··       Q.· ·Okay.··While you've got that hydrograph12·


·there, the second sentence does refer to the --13·


· · · · · · ·            You can zoom in on the annotations, Justin.14·


· · · ··       MR. RANDY BUDGE:··The text.15·


· · · ··       MR. MAY:··This?16·


· · · ··       MR. RANDY BUDGE:··Yeah.17·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··All right.··The second18·


·sentence explains that the 2008 and '11 data and post19·


·October '13 data have been graded as poor due to20·


·equipment problems.21·


· · · · · · ·            As watermaster is there a scale or range by22·


·which you grade measuring devices or measurements?23·


· · · ··       A.· ·Well, bear in mind I'm not watermaster for24·


·this diversion.25·
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· · · ··       Q.· ·Right.··Generally speaking?·1·


· · · ··       A.· ·Generally speaking, for each type of·2·


·measurement there will be a general, you know, scale of·3·


·suitability.··But it's different for all measurement·4·


·types.·5·


· · · ··       Q.· ·Okay.··And does the Department have any·6·


·type of form or document that classifies the accuracy·7·


·of different types of measuring devices?·8·


· · · ··       A.· ·Well, I guess I don't understand what·9·


·you're asking.10·


· · · ··       Q.· ·Well, I'm curious if this "grading is poor"11·


·is -- if that has any particular significance, if there12·


·is a grading scale for measurements that I can look at13·


·to understand what a poorly graded measurement means.14·


· · · ··       A.· ·For this particular diversion, probably the15·


·scale that -- the -- the scale that would make the most16·


·sense would be the U.S. Geological Survey grading17·


·scale, because that one deals specifically with surface18·


·water open-channel measurements.19·


· · · ··       Q.· ·Okay.··I'm not familiar with that scale.20·


· · · · · · ·            Could you just generally describe what that21·


·is.22·


· · · ··       A.· ·Well, I'm not even that familiar with it,23·


·because I don't use it.··I don't use it on a regular24·


·basis.25·
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· · · ··       Q.· ·Okay.·1·


· · · ··       A.· ·I just know that it exists and that with·2·


·each rating -- poor, fair, good -- there is an·3·


·amplitude, a percentage of, you know, accuracy within·4·


·which they feel that that measurement falls.··I do not·5·


·know what, you know, percentages are associated with·6·


·poor, and I'm not going to guess.·7·


· · · ··       Q.· ·Okay.··Fair enough.··Do you know if the·8·


·Department's doing anything to remedy the equipment·9·


·problems that are creating the poor measurements in the10·


·Curren Tunnel?11·


· · · ··       A.· ·As I said, I don't.··I have not been12·


·assigned to this site for a number of years.13·


· · · ··       MR. TJ BUDGE:··Okay.··I have no further14·


·questions.15·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. May?16·


· · · ··       MR. MAY:··Thank you, Director.17·


·18·


· · · · · · · · · ··                   CROSS-EXAMINATION19·


·BY MR. MAY:20·


· · · ··       Q.· ·Ms. Yenter, Justin May on behalf of Rangen.21·


· · · ··       A.· ·Good afternoon.22·


· · · ··       Q.· ·Good afternoon.··I just want to make sure23·


·that I understand kind of the process and where you fit24·


·in.25·
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· · · · · · ·            So you take data with regard to deliveries·1·


·of water, the replacement water, from groundwater·2·


·districts?·3·


· · · ··       A.· ·Yes.·4·


· · · ··       Q.· ·And you convert that into or you do some·5·


·investigations, and then you compile a report.··And·6·


·we've looked at a couple of them.··The reports that you·7·


·compile, we looked at Exhibits 1022 and 1023.·8·


· · · ··       A.· ·Uh-huh.·9·


· · · ··       Q.· ·You can look back at those if you'd like10·


·to.11·


· · · ··       A.· ·Right.12·


· · · ··       Q.· ·And I understand that 1022 and 102313·


·represent the same report just for different years;14·


·correct?15·


· · · ··       A.· ·Correct.16·


· · · ··       Q.· ·Other than that report that you compiled,17·


·do you create another report?··Is that the only report18·


·that you create from that data from the groundwater19·


·districts?20·


· · · ··       A.· ·I guess I don't know what you mean.··I mean21·


·in past years I have created these memos that go along22·


·with the reports.··I did not create one to go along23·


·with the 2012/2013 report.24·


· · · ··       Q.· ·And maybe "report" is a bad word.··What I'm25·
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·trying to figure out is in terms of your role in this·1·


·process, I would understand that you provide some data·2·


·to Ms. Sukow and potentially Mr. Wylie to perform the·3·


·calculations that they need to perform.·4·


· · · ··       A.· ·Typically, it's all contained in that·5·


·spreadsheet.··What I'll do is, you know, I've got data·6·


·split up by category essentially on those various tabs.·7·


·And then that very last page, which is actually the·8·


·screenshot that you've got in here as your Exhibit 1022·9·


·and 1023 also, I think, really just represents the10·


·amount of groundwater savings that I've associated with11·


·each well that's a part of those conversion projects.12·


· · · · · · ·            And so that's a real simple way for13·


·Ms. Sukow and Mr. Wylie to put that data into the14·


·model.··So I've just basically taken data directly out15·


·of the analysis sheets, pulled them together into one16·


·final tabular page where they can just take data and17·


·put it right into the model.18·


· · · ··       Q.· ·And that number that you're boiling down19·


·to, that's an acre-foot number, essentially?20·


· · · ··       A.· ·Those are all in acre-feet, yes.21·


· · · ··       Q.· ·And that's an acre-foot number that22·


·represents in some fashion a savings of groundwater23·


·pumping; correct?24·


· · · ··       A.· ·Correct.25·
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· · · ··       Q.· ·And it doesn't mean that they're not·1·


·pumping groundwater at all?·2·


· · · ··       A.· ·No, it doesn't.·3·


· · · ··       Q.· ·It simply means that they are pumping·4·


·somehow less groundwater than they would have been·5·


·pumping?·6·


· · · ··       A.· ·Yes.·7·


· · · ··       Q.· ·And the reason why they're pumping less is·8·


·because they've been provided -- at least on·9·


·conversions it's because they've been provided surface10·


·water; is that correct?11·


· · · ··       A.· ·Correct.12·


· · · ··       Q.· ·That number that you come down to, that's13·


·just for a particular year; correct?14·


· · · ··       A.· ·Yes.15·


· · · ··       Q.· ·Okay.··What data verification do you do16·


·with regard to the information coming from the17·


·groundwater districts?18·


· · · ··       A.· ·Well, now, you said "coming from the19·


·groundwater districts."··I get very little data from20·


·the groundwater districts.··I get data from the Water21·


·District, and I get data from the canal companies.22·


· · · ··       Q.· ·Okay.··And the data that you get from them23·


·is data with regard to the replacement water that's24·


·provided?25·
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· · · ··       A.· ·Exactly, yes.·1·


· · · ··       Q.· ·Do you do any site visits?·2·


· · · ··       A.· ·Yes, I have done -- I have done site visits·3·


·on all these conversion projects.··I don't go out there·4·


·every year.··We get aerial photography nearly every·5·


·year.··I use a combination of aerial photography, site·6·


·visits, pumping records, and then the data that the·7·


·canal company gives to me to verify what's going on on·8·


·that particular project.·9·


· · · ··       Q.· ·What is it that you're looking for when you10·


·go out there?··I mean what is it that you would be11·


·trying to verify with a site visit?··What are you12·


·looking for?13·


· · · ··       A.· ·You know, my approach is really -- because14·


·these are soft conversions and because the well can be15·


·used, mostly I just look to see if we can still -- if16·


·the method we're using to measure the groundwater is17·


·still valid.··You know, that to me is the most18·


·important.19·


· · · · · · ·            Because when these systems are changed over20·


·to conversion systems, sometimes it does change the21·


·configuration of the groundwater pumping plant, which22·


·necessitates a different kind of measurement method.23·


·And sometimes they have a tendency to make these24·


·changes without telling anybody.··So generally when I25·
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·go out there it's to -- it's to revalidate what I know·1·


·about the configuration of that system and make sure·2·


·that the groundwater measurement that I'm getting is·3·


·valid.·4·


· · · · · · ·            What I get from the canal companies, I·5·


·really -- quite honestly, I take it at face value.·6·


·They're in business to measure the surface water.··And·7·


·I've had enough discussions with their ditchriders that·8·


·they know what I want.··And so I pretty much have to·9·


·take what they give me at face value.10·


· · · ··       Q.· ·And when you say you're looking for whether11·


·your groundwater measurement is still appropriate,12·


·you're saying that the change that they make could13·


·affect the validity of whatever measurement device was14·


·in place?··Is that what you're referring to?15·


· · · ··       A.· ·Yeah.··For instance, if they were using a16·


·power consumption coefficient method, and then now17·


·they've got surface water relift boosters on their18·


·electrical meter, then that makes that method invalid19·


·and they have to have a flow meter or an hour meter or20·


·some other kind of a totalizing device to make that be21·


·an adequate measurement.22·


· · · · · · ·            So that's really more my focus is just make23·


·sure that we're adequately accounting for any24·


·groundwater that's being used, or accounting that25·
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·groundwater is not being used.·1·


· · · ··       Q.· ·And it is my understanding that you are·2·


·concerned really with groundwater that has been used in·3·


·the past; in other words, you're trying to get a net·4·


·savings number for what was, for instance, delivered·5·


·last year.·6·


· · · ··       A.· ·Oh, yeah, yeah.··We always work -- you·7·


·know, we always work in the prior year --·8·


· · · ··       Q.· ·And you don't make --·9·


· · · ··       A.· ·-- for the most part.10·


· · · ··       Q.· ·-- any attempt to make a calculation for11·


·the future?12·


· · · ··       A.· ·Well, what are you referring to as "the13·


·future"?··I mean --14·


· · · ··       Q.· ·Well, next year.15·


· · · ··       A.· ·No.··That would be pointless.16·


· · · ··       Q.· ·Okay.··And why would that be pointless?17·


· · · ··       A.· ·Because I don't know what next year is18·


·going to bring, you know.··I don't know how much19·


·surface water is going to be available.··We don't know20·


·what the weather is going to be like.··We pretty much21·


·deal with this on a year-to-year basis.22·


· · · ··       Q.· ·Okay.23·


· · · ··       A.· ·And based on whatever mitigation plan24·


·happens to be in place.25·
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· · · ··       Q.· ·Right.··And with regard to the mitigation·1·


·plan, you don't make any attempt to verify whether·2·


·these conversions are going to continue to happen for·3·


·the next year?·4·


· · · ··       A.· ·For the next year?·5·


· · · ··       Q.· ·Yeah.·6·


· · · ··       A.· ·No, not for the next year.··You know, I --·7·


·not -- no.··I don't -- I don't -- no, I don't.·8·


· · · ··       Q.· ·Okay.··And you would make no -- do you have·9·


·any kind of enforcement, do you make any kind of10·


·attempt to say "You are supposed to be using less11·


·groundwater," or are you just looking at factually what12·


·happened in the past?13·


· · · ··       A.· ·I look at -- I look at factual information14·


·only.··There have been a year -- there has been a15·


·couple years that I've been concerned that -- I mean16·


·basically it's not illegal for them to be pumping their17·


·wells.··I can't go out there and tell them to shut down18·


·because of a private agreement they've made with North19·


·Snake groundwater District.··That's just not within my20·


·jurisdiction.21·


· · · · · · ·            So -- but there have been a couple of22·


·years -- and 2009 was one of them -- that I was23·


·concerned that maybe surface water that was -- that was24·


·anticipated to be used hadn't been used.··And so25·
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·sometimes in those years I call for reports from the·1·


·canal companies in the middle of the year just to see·2·


·which projects are in fact taking surface water.·3·


· · · · · · ·            So sometimes I will do a midyear accounting·4·


·to see who's still participating.··And sometimes that·5·


·makes a difference in -- you know, because if there's a·6·


·certain level of mitigation that is anticipated to be·7·


·ongoing and that mitigation is not ongoing, then we may·8·


·have a problem.··But in most years if it's evident that·9·


·everyone is still participating, most of my accounting10·


·is done postseason.11·


· · · ··       Q.· ·Do you make any distinctions in the reports12·


·that you submit to Jennifer Sukow for whether or not13·


·the particular conversions are done by members of IGWA?14·


· · · ··       A.· ·I guess I don't understand.15·


· · · ··       Q.· ·Do you know whether the owners of the wells16·


·that you are making calculations of groundwater savings17·


·are members of IGWA?18·


· · · ··       A.· ·Well, they're all members of the19·


·groundwater districts.··So they would be members of20·


·IGWA.21·


· · · ··       Q.· ·Okay.··So all of the reports that you would22·


·provide to Jennifer Sukow, you know that they would be23·


·members of groundwater districts?24·


· · · ··       A.· ·Yes.25·
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· · · ··       Q.· ·Okay.··And therefore you would -- you know·1·


·that they would be members of IGWA?·2·


· · · ··       A.· ·Yes.·3·


· · · ··       Q.· ·And that's true for all of the data that·4·


·you provided on those Exhibits 1022 and 1023?·5·


· · · ··       A.· ·Yes.··Yes.·6·


· · · ··       Q.· ·You mentioned when we were looking at the·7·


·tab on involuntary dry-ups, or the "Involuntary" tab,·8·


·that you evaluate those differently.·9·


· · · · · · ·            Could you describe how you evaluate that10·


·differently.11·


· · · ··       A.· ·The voluntary dry -- okay.12·


· · · ··       Q.· ·Or excuse me.··The voluntary.13·


· · · ··       A.· ·Voluntary?14·


· · · ··       Q.· ·Yeah.15·


· · · ··       A.· ·Those we treat differently because although16·


·there is groundwater savings there, part of that17·


·conversion credit is -- you know, also has to do with18·


·the fact that there is extra water in the canal.··And19·


·when there's extra water in the canal, then, you know,20·


·there is extra -- at least in concept, there's more21·


·seepage into the aquifer.··Now, past that, I'm not22·


·going to go any further than that, because that's23·


·really more of a hydrology modeling question.24·


· · · · · · ·            But basically, basic concept, when there's25·
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·more water in the canal, you're going to get more·1·


·incidental seepage out of the canal.··That does play a·2·


·role in how they model these credits.··Okay?·3·


· · · · · · ·            With the voluntary idles, those folks·4·


·didn't ask for or rent any additional conversion water.·5·


·They're doing this all with existing North Side Canal·6·


·shares that are already in the system.··So there's no·7·


·additional water in the system.··There is groundwater·8·


·savings.··So we wanted to give IGWA some credit for·9·


·those.10·


· · · · · · ·            But there is -- you know, the way we11·


·formulate the credit and the groundwater savings for12·


·the conversion projects using the rental pool water is13·


·a little different.··So the way we evaluate those is to14·


·look at maximum groundwater pumping for the number of15·


·acres irrigated in that year and give them one-third of16·


·that amount as their groundwater savings.··And that17·


·would be the amount that would go into the model.18·


· · · ··       Q.· ·And that's how you figure it out for the19·


·voluntary dry-ups?20·


· · · ··       A.· ·That's the voluntaries only.21·


· · · ··       Q.· ·Which brings --22·


· · · ··       A.· ·And there's only two projects, and it's not23·


·very many acres.24·


· · · ··       Q.· ·Okay.··Which brings me to a little bit of a25·
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·question on the number that you report to Jennifer as·1·


·the -- to Ms. Sukow as the acre-foot number.·2·


· · · ··       A.· ·Uh-huh.·3·


· · · ··       Q.· ·Do you calculate the recharge from the·4·


·canal as part of that number that you give to her·5·


·before she does the modeling?·6·


· · · ··       A.· ·No.·7·


· · · ··       Q.· ·Okay.··What -- how do you calculate the·8·


·number that you give her for conversion?·9·


· · · ··       A.· ·Well, the first thing I look at is how much10·


·surface water is delivered to that project in11·


·acre-feet.··And I evaluate the number of acres that12·


·were irrigated within that project in that year, and13·


·then I look at how much groundwater may or may not have14·


·been diverted in that project.15·


· · · · · · ·            Well, we assume that any groundwater16·


·diverted is being used for irrigation.··So if the17·


·amount of groundwater diverted -- and bear in mind that18·


·that amount might be zero.··If the amount of19·


·groundwater diverted, plus the amount of surface water20·


·delivered in acre-feet does not exceed 4 acre-foot per21·


·acre for the acres irrigated that year, we give credit22·


·for the entire amount of surface water being delivered23·


·on an acre-foot basis.24·


· · · · · · ·            If there's been groundwater diverted and25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. I 3/17/2014


Page 262


·the amount of surface water plus groundwater exceeds·1·


·4 acre-foot per acre, then we -- how do I best explain·2·


·this?··Basically, any excess we'll take off the surface·3·


·water portion and report that as excess delivery.·4·


· · · · · · ·            We have made an attempt to give a little·5·


·bit of credit for any excess delivery.··There's usually·6·


·not very much.··Most of these projects' operators are·7·


·pretty conservative.·8·


· · · · · · ·            But we -- yeah, we just go through that·9·


·formula of looking at the groundwater diversions, plus10·


·the surface water diversions, and the maximum volume11·


·that they would be allowed to divert and compute the12·


·credit accordingly -- or compute the groundwater13·


·savings.··Because like I said, I'm not computing14·


·credit, I'm just computing a savings amount and an15·


·amount of surface water delivered for credit.16·


· · · ··       Q.· ·And you do the savings amount and the17·


·amount of surface water, and then you tie that kind of18·


·to a location for where that occurred for Ms. Sukow?19·


· · · ··       A.· ·Exactly.··Exactly.··Some projects only have20·


·one well, some use five.··So what I'll do is I'll21·


·identify the wells associated with any given project,22·


·I'll take the total savings and/or credit, split that23·


·proportionally among all the authorized wells, and then24·


·just paste that out to that last spreadsheet.25·
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· · · · · · ·            So if they've got five wells and their·1·


·total groundwater savings credit was a thousand·2·


·acre-feet, I'll just put, you know, 200 acre-feet with·3·


·each well.··And then spatially they can model that·4·


·based on those groundwater diversion locations.·5·


· · · ··       Q.· ·Once you do that, once you create that·6·


·dataset that we've looked at and you give it to·7·


·Ms. Sukow and/or Mr. Wylie, do you have involvement in·8·


·that process after you give that to them?·9·


· · · ··       A.· ·No.10·


· · · ··       Q.· ·You don't do any of the modeling itself?11·


· · · ··       A.· ·None at all.12·


· · · ··       MR. MAY:··That's all that I have.··Thanks.13·


· · · ··       THE HEARING OFFICER:··Thank you, Mr. May.14·


· · · · · · ·            Mr. Lemmon?15·


· · · ··       MR. LEMMON:··I had a couple of questions.16·


·17·


· · · · · · · · · ··                   CROSS-EXAMINATION18·


·BY MR. LEMMON:19·


· · · ··       Q.· ·Cindy, can you tell us if there are20·


·groundwater conversions in the Thousand Springs or the21·


·Billingsley Creek reach that have not been used in the22·


·last couple years that have been used previously?23·


· · · ··       A.· ·Would you be referring to somebody with an24·


·alternate irrigation source or something that just is25·
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·simply dry?·1·


· · · ··       Q.· ·Something that has been supplied with water·2·


·from the North Side Canal Company that -- you know,·3·


·well owners that have put in conversions and in the·4·


·past have done -- participated in the conversion·5·


·program.·6·


· · · ··       A.· ·Well, I guess I'm still a little unclear on·7·


·what you're asking.··But let me take a stab, because·8·


·this information might be helpful.·9·


· · · · · · ·            There have been numerous projects that have10·


·been undertaken in the last, oh, I don't know, four or11·


·five years involving tailwater, wastewater, tailwater12·


·at the end of the North Side system where the North13·


·Side, you know, wanting to reduce its operational spill14·


·have worked with landowners that happened to have wells15·


·and groundwater rights to say "We're going to build16·


·this sediment pond.··And if you'd like to pump out of17·


·it, you know, in lieu of pumping groundwater, then18·


·that's dandy.··You go to the Department and file your19·


·Application for Permit and get a permit."20·


· · · · · · ·            But to my knowledge, none of those projects21·


·are included in the mitigation plan.22·


· · · ··       Q.· ·That's --23·


· · · ··       A.· ·Does that get anywhere close to what you24·


·were asking?25·
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· · · ··       Q.· ·That's not quite exactly what I was asking.·1·


· · · ··       A.· ·Okay.·2·


· · · ··       Q.· ·I was asking if projects that have used,·3·


·say, rental water in the past delivered through the·4·


·canal laterals --·5·


· · · ··       A.· ·Uh-huh.·6·


· · · ··       Q.· ·-- do you know of any of those that are·7·


·not -- that have been used in the past that are not·8·


·being used within the last two years?·9·


· · · ··       A.· ·That, I understand.··Yes, there are a10·


·number of projects that were originally included on the11·


·conversion list, 2007, 2008, that are no longer12·


·participating.··Those projects have been replaced with13·


·other projects.··And most of the projects that have14·


·dropped out are further down the North Side system.15·


· · · ··       Q.· ·Okay.··You also testified that there were16·


·farmers -- a couple of farmers in what you called the17·


·voluntary dry-up program that had enough water rights18·


·that they didn't need to use their groundwater rights19·


·to irrigate their acreage, and therefore they're given20·


·credit or you're recording credit as those groundwater21·


·rights not being pumped.22·


· · · ··       A.· ·Uh-huh.23·


· · · ··       Q.· ·Are those supplemental wells?··How do they24·


·have enough water rights to cover their land without25·
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·using those wells?·1·


· · · ··       A.· ·One project, the well -- the water right --·2·


·the groundwater right was supplemental.··So I believe·3·


·there was enough canal water on that land to begin with·4·


·that the owner might have brought in a little bit --·5·


·you know, might have bought or leased, maybe is relying·6·


·on annual leases of water to make up the difference.·7·


· · · · · · ·            The other project was about half and half·8·


·supplemental and primary groundwater.··This individual·9·


·just decided that he didn't want to pump his wells10·


·anymore, and I think he actually purchased a11·


·considerable number of additional shares from other12·


·people and moved them onto his property, and has13·


·managed them so that he hasn't had to pump his wells.14·


· · · ··       MR. LEMMON:··Okay.··Thank you.15·


· · · ··       THE HEARING OFFICER:··Redirect.··TJ?16·


· · · ··       MR. TJ BUDGE:··Yeah.17·


·18·


· · · · · · · · ··                 REDIRECT EXAMINATION19·


·BY MR. TJ BUDGE:20·


· · · ··       Q.· ·Ms. Yenter, just a couple follow-up21·


·questions.22·


· · · · · · ·            You were explaining that there have been23·


·some conversions using wastewater.24·


· · · · · · ·            Are those included in your spreadsheet?25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. I 3/17/2014


Page 267


· · · ··       A.· ·No, they're not.·1·


· · · ··       Q.· ·Can you explain why those haven't been·2·


·included in your calculation of conversions?·3·


· · · ··       A.· ·They're not included in IGWA's mitigation·4·


·plan.·5·


· · · ··       Q.· ·Explain why you think they're not included·6·


·in the plan.·7·


· · · ··       A.· ·Now, let me make sure I'm talking about the·8·


·right thing.··The ones that were developed at the end·9·


·of the North Side system using North Side wastewater in10·


·lieu of groundwater?11·


· · · ··       Q.· ·Yeah.12·


· · · ··       A.· ·Those, as far as I know, have never been13·


·specifically identified as being in IGWA's mitigation14·


·plan.15·


· · · ··       Q.· ·Okay.··If those were included in part of16·


·the mitigation plan, could you gather the conversion17·


·data the same way you do with the others and include18·


·those in your spreadsheet of conversions?19·


· · · ··       A.· ·Well, I don't know that I would, because20·


·the measurement of that wastewater is sometimes a21·


·little more elusive than, you know, the measurement of22·


·a specific number of rental -- you know, a specific23·


·proportion of rental water to a specific headgate.24·


· · · ··       Q.· ·Yeah.25·
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· · · ··       A.· ·It's not as controlled.··And if there's·1·


·extra wastewater that isn't used, then it will spill.·2·


· · · ··       Q.· ·Yeah.·3·


· · · ··       A.· ·And so it's a little different than -- and·4·


·I believe the motivations for the creations of those·5·


·projects are somewhat different than the conversions·6·


·using the replacement water.·7·


· · · ··       Q.· ·Now, those projects do have a benefit·8·


·because they're not pumping groundwater; right?·9·


·They're using wastewater instead of groundwater?10·


· · · ··       A.· ·Yes.11·


· · · ··       Q.· ·If we could measure the amount of surface12·


·water that's used in lieu of groundwater to make it13·


·easy to create -- to add those to your spreadsheet, is14·


·that something you could do then?15·


· · · ··       A.· ·I don't know.··I'd have to see it.16·


· · · ··       Q.· ·Okay.17·


· · · ··       A.· ·I mean I'd have to see the proposal.18·


· · · ··       Q.· ·Do you have any lists or other documents19·


·that identify these wastewater conversions?20·


· · · ··       A.· ·Not that I'm going to give you.21·


· · · ··       Q.· ·Who would we talk to to find out where22·


·these have taken place?23·


· · · ··       A.· ·Oh, you know, they could be queried24·


·probably out of our database.··We don't -- you know,25·
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·typically don't make it a habit to give lists of stuff·1·


·like that to people.··But they could be queried out of·2·


·our database, possibly Mr. Hansten with the canal could·3·


·tell you where those projects were, because the canal·4·


·company's got a hand in it.·5·


· · · · · · ·            Now, how the canal would feel about you·6·


·using their project for credit, I don't know.·7·


· · · ··       Q.· ·Yeah.·8·


· · · ··       A.· ·But that would be between you and them.·9·


· · · ··       MR. TJ BUDGE:··Okay.··I've got no further10·


·questions.11·


· · · ··       THE HEARING OFFICER:··Mr. May?12·


· · · ··       MR. MAY:··No.13·


· · · ··       THE HEARING OFFICER:··Mr. Lemmon?14·


· · · ··       MR. LEMMON:··No.15·


· · · ··       THE HEARING OFFICER:··Okay.··Thank you,16·


·Ms. Yenter.17·


· · · · · · ·            We're at about five to 5:00.··What's the18·


·desire of the parties?··Is this a good place to break19·


·for the evening?20·


· · · ··       MR. TJ BUDGE:··Yeah.21·


· · · ··       MR. HAEMMERLE:··Are we breaking?22·


· · · ··       THE HEARING OFFICER:··I'm just asking.23·


· · · ··       MR. HAEMMERLE:··Do you want to get Hansten done24·


·before we go?25·
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· · · ··       MR. RANDY BUDGE:··I thought we did.·1·


· · · ··       MR. MAY:··I don't think we went over the·2·


·exhibits.·3·


· · · ··       MR. TJ BUDGE:··No, Fritz wants to read into the·4·


·record some of the content from Hansten's deposition·5·


·transcript.··I don't know if that's something you are·6·


·prepared to do as well, or if you want to do that·7·


·tomorrow.·8·


· · · ··       MR. HAEMMERLE:··Well, what I wanted to do was·9·


·just fairly summarize what I believe -- you know, if10·


·you want to go read in line by line or just --11·


· · · ··       MR. RANDY BUDGE:··You want to do a midcase12·


·closing argument?13·


· · · ··       MR. HAEMMERLE:··Well, I'll be prepared to14·


·tomorrow, then, to do line by line from his deposition15·


·to summarize.16·


· · · ··       MR. RANDY BUDGE:··Well, I thought we stipulated17·


·to admit his deposition.18·


· · · · · · ·            Why would we be going line by line to read19·


·it a second time?··The Director can obviously read the20·


·deposition in evidence.21·


· · · ··       MR. HAEMMERLE:··I thought in lieu of live22·


·testimony we'd have the opportunity to summarize23·


·relevant points to make it easier for the Director to24·


·find them, as opposed to fishing around the entire25·
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·deposition.·1·


· · · · · · ·            Are we off the record?··We can fight about·2·


·this off the record.·3·


· · · ··       MR. RANDY BUDGE:··Yeah.·4·


· · · ··       THE HEARING OFFICER:··All right.··Well, let's·5·


·adjourn for tonight, and we'll pick up tomorrow.·6·


· · · · · · ·            Do you want to start at 9:00, or do you·7·


·want to start at 8:30?··We used to start at 8:30 in the·8·


·Rangen matter.·9·


· · · ··       MR. HAEMMERLE:··Let's do it.10·


· · · ··       THE HEARING OFFICER:··8:30?11·


· · · ··       MR. HAEMMERLE:··8:30.12·


· · · ··       THE HEARING OFFICER:··Is that good for13·


·everybody?14·


· · · · · · ·            Let's start at 8:30.··And then we'll start15·


·the testimony and maybe get ahead.··And so let's go off16·


·the record.··We'll start tomorrow.17·


· · · · · · ·            Thanks, Jeff.18·


· · · · · · ·            (Hearing adjourned at 4:55 p.m.)19·


· · · · · · · · · · · · ··                         -oOo-20·


·21·


·22·


·23·


·24·


·25·
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· · · · · · · · ·                REPORTER'S CERTIFICATE·1·


· · · ··       I, JEFF LaMAR, CSR No. 640, Certified Shorthand·2·
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· · · ··       I further certify that I am not a relative or12·


·employee of any attorney or party, nor am I financially13·
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              1           THE HEARING OFFICER:  Greetings again to

              2    everyone.  We're on the record.  My name is Gary

              3    Spackman.  I'm the director of the Idaho Department of

              4    Water Resources, and I'm holding a hearing today

              5    regarding a mitigation plan that's been filed by the

              6    Idaho Groundwater Appropriators.  And I'll refer to the

              7    Idaho Groundwater Appropriators as "IGWA" commonly as

              8    we go through this particular hearing.

              9                And the mitigation plan that was filed was

             10    in reference to a -- an order of curtailment that was

             11    issued by the Director of the Department of Water

             12    Resources regarding a delivery call filed by Rangen,

             13    Inc., for which we previously held a hearing and I

             14    issued a final order.

             15                And again, the mitigation plan was filed by

             16    IGWA, and this hearing was scheduled expeditiously to

             17    address the mitigation plan and to also deal with some

             18    issues regarding the curtailment of groundwater uses

             19    and diversions of water across the Eastern Snake Plain,

             20    specifically groundwater.

             21                And there is a related issue, although not

             22    at issue today, regarding the diversion and use of

             23    water by Rangen, Inc.

             24                And because of those two pending matters,

             25    it was important to the Director that we schedule this
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              1    hearing expeditiously.

              2                So I want to thank the parties verbally

              3    today for their preparation today.  I know it was under

              4    a short time frame.  And I want to express my

              5    appreciation.

              6                Now, we talked about some preliminary

              7    matters that need to be addressed today.  And I suppose

              8    the first of those matters has to do with an order, or

              9    at least a letter that I issued last week, regarding

             10    the status of Rangen, Inc., in this mitigation hearing.

             11                And the letter, as I recall its text,

             12    informed Rangen and the other parties that the protest

             13    that was filed by Rangen was not timely because the

             14    filing fee was not paid with the protest.  And as a

             15    result, the letter stated that Rangen would not be

             16    considered a party for -- at least a protestant party

             17    for this particular hearing.

             18                And in response I see that Rangen has filed

             19    a petition to intervene as well as some supporting

             20    affidavits or a supporting affidavit.  And so at this

             21    point in time, unless the parties have other comments,

             22    it seems to me we ought to take the motion up, the

             23    motion to intervene up at this point in time.

             24                And before we go there, I want to go around

             25    and introduce the parties.  So let's start with IGWA,
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              1    if we can.  Please state either your position or your

              2    representation.

              3           MR. BRENDECKE:  I'm Chuck Brendecke.  I'm an

              4    engineering consultant for IGWA.

              5           MR. TJ BUDGE:  My name is TJ Budge.  I'm one of

              6    the attorneys for IGWA.

              7           MR. RANDY BUDGE:  Randy Budge, one of the

              8    attorneys for IGWA.

              9           MR. MAY:  Justin May representing Rangen, Inc.

             10           MR. HAEMMERLE:  Fritz Haemmerle, Rangen, Inc.

             11           MS. BRODY:  And Robyn Brody with Rangen.

             12           THE HEARING OFFICER:  And I think we have one

             13    more party sitting in the gallery.

             14                Mr. and Mrs. Lemmon.

             15           MR. LEMMON:  Yeah.  Gary Lemmon, Blind Canyon

             16    Aquaranch.

             17           THE HEARING OFFICER:  And you're certainly

             18    willing to sit at the table up here.  I'm sure you'd

             19    feel much more comfortable.

             20                And, Linda, you can come forward as well,

             21    if you'd like.

             22           MS. LEMMON:  I'm fine here.

             23           THE HEARING OFFICER:  Okay.  All right.  And

             24    just for the record, because we're talking about party

             25    status, it's my understanding that the Lemmons filed a
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              1    protest, it was timely, and paid the appropriate fee

              2    for filing the protest.  So they're recognized as a

              3    party in this contested case proceeding.

              4                Okay.  Other matters that we need to talk

              5    about?

              6           MS. McHUGH:  Mr. Director.

              7           THE HEARING OFFICER:  Yes.

              8           MS. McHUGH:  Candice McHugh.  I just wanted to

              9    make a note for the record that I represent Butch

             10    Morris, who may be called as a witness.  Just for the

             11    Director's information.

             12           THE HEARING OFFICER:  Okay.  Thank you.

             13                Others?  We won't introduce everybody in

             14    the gallery, unless it's important to you to have your

             15    name on the record.

             16                Okay.  Yes, TJ.

             17           MR. TJ BUDGE:  Director, one thing I explained

             18    to Garrick before you arrived, some of the exhibits

             19    that IGWA has identified are spreadsheets.  And we

             20    provided hard copies for the witness and for you of all

             21    of IGWA's exhibits, except for those spreadsheets.  We

             22    provided those on a thumb drive.  And those have been

             23    provided to Mr. Baxter.  So those will be available

             24    electronically to the Department.

             25                And Justin May has copies of those as well
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              1    so that they can be projected on the screen for

              2    discussing during the hearing today.

              3           THE HEARING OFFICER:  Thank you.

              4                And I assume, Mr. May, that you brought

              5    your technical electronic wizardry with you today?

              6           MR. MAY:  I do.

              7                Now, TJ, just to address this, since we're

              8    doing it -- we can talk about it later as it comes

              9    up -- do we need to go through the spreadsheets so we

             10    need it live up there?  I can certainly do that, if I

             11    can figure out which ones they are.

             12           MR. TJ BUDGE:  Yeah, they have exhibit numbers.

             13           MR. MAY:  Okay.

             14           MR. TJ BUDGE:  So if you can pull up the

             15    exhibit number as we did before.

             16           MR. MAY:  Yeah, I can pull up the exhibit

             17    number, and I have what you sent as the .pdf, you know,

             18    already loaded in.  If we need the spreadsheets, I'll

             19    just need to make sure that we get that done.

             20           MR. TJ BUDGE:  I'll give you a thumb drive

             21    during the break to make sure you've got those.

             22           MR. MAY:  Okay.  I know I got them.  You

             23    e-mailed them to us yesterday.

             24           MR. TJ BUDGE:  Okay.

             25           MR. MAY:  But we'll coordinate.  Thanks.
                                                                  13


              1           THE HEARING OFFICER:  Okay.  Other preliminary

              2    matters?

              3                Okay.  Let's take up the motion to

              4    intervene.

              5                Who will speak?  Robyn?

              6           MS. BRODY:  Thank you.

              7                Director Spackman, in response to the

              8    letter that we received Friday afternoon, Rangen has

              9    filed actually two motions that are related to each

             10    other.  One is a petition to intervene.  And there is a

             11    supporting affidavit from Justin May that was filed in

             12    connection with that petition to intervene.

             13                Simultaneously, with that we also filed a

             14    motion for reconsideration of your -- of your decision

             15    that's set forth in the letter.  And this morning we

             16    filed a supplemental brief in support of the motion for

             17    reconsideration and also an affidavit of Justin May in

             18    support of that motion for reconsideration.  I just

             19    want to make sure that you're aware of all the

             20    documents that have been filed.

             21                I think in order to address these sister

             22    motions, we have to start with the backdrop of Rule 52

             23    that the Department has promulgated.  Rules of

             24    procedure under the Department's own rules are meant to

             25    be construed liberally with an aim of securing a just,
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              1    speedy, and economical resolution.

              2                And I think it's important to start there,

              3    because the reason that's stated in the letter that you

              4    provided that Rangen cannot participate in this hearing

              5    as a protestant party is the failure to file a $25 fee

              6    with the protest that was timely filed and accepted by

              7    the Department.

              8                Rangen has filed a petition to intervene

              9    because we understand that the Department has routinely

             10    accepted parties' participation in matters where a

             11    protest was not timely filed.

             12                We've set forth in the motion for

             13    reconsideration and in the supplement that we filed why

             14    we don't believe that we even have to get to the

             15    petition for intervention.  We think we should just be

             16    allowed to participate because of what we did do, the

             17    substantial compliance.

             18                And I don't want to just reiterate what's

             19    in those briefs, but the petition to intervene clearly

             20    is a mechanism that's available to Rangen.  In this

             21    particular case Rangen from the moment -- IGWA filed

             22    its mitigation plan actually in Rangen's delivery call

             23    matter.  If you look at their mitigation plan, you'll

             24    see it's got the exact same caption that was assigned

             25    to Rangen's original delivery call.  That's where it
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              1    was filed.

              2                And in response to that mitigation plan,

              3    the Department issued a notice.  And that notice set

              4    forth when this hearing was going to take place,

              5    advised Rangen to get its witnesses in order and to

              6    provide copies of exhibits, and told Rangen that it was

              7    entitled to participate.

              8                And Rangen received this notice along with

              9    all of the other parties who participated in Rangen's

             10    delivery call: the Surface Water Coalition folks, the

             11    City of Pocatello.  From the beginning Rangen has been

             12    treated as a party to this matter.

             13                And we know that because once we got the

             14    mitigation plan and the order telling us that a hearing

             15    was going to be conducted, what we did was we

             16    immediately -- in fact, we got the notice of hearing I

             17    believe on a Friday, and by Monday morning I was

             18    already in contact with Mr. Budge trying to arrange for

             19    discovery.

             20                We filed a stipulation and a joint motion

             21    asking the Director to enter an order authorizing us to

             22    engage in discovery.  After that I think in the past

             23    seven days or ten days, I think we've conducted four or

             24    five depositions.  We've exchanged rapid-fire

             25    discovery, documents, exhibits.  We've protested the
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              1    City's intervention in this matter.

              2                There is no doubt in anyone's mind in this

              3    room or who has participated in this matter that Rangen

              4    is a party.  Rangen is the interested party.  It's

              5    Rangen's water right that is at issue.  If anybody

              6    should have standing to participate in this case, it's

              7    Rangen.  And a $25 fee ought not prevent that from

              8    taking place.  There is no prejudice to anyone.  The

              9    only prejudice that will result is to Rangen.

             10                And for those reasons we would ask that the

             11    petition to intervene be granted.

             12                Now, Director Spackman, we don't believe

             13    you even have to get to that petition for intervention.

             14    Rule 58, the rule that was cited in your letter

             15    explaining why Rangen could not participate, if you

             16    look at the text of that rule, you'll see that it's all

             17    about filings that are made by mail; that if you submit

             18    a filing by mail and if you don't have the fee with it,

             19    it's incomplete.

             20                And we know it -- we know that that's the

             21    way to read the rule because it's -- you read the rule

             22    completely, in context.

             23                The Department has Rule 300, which governs

             24    actually the filing of documents, and Rule 300 tells us

             25    that the Department doesn't accept filings without a
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              1    fee.  Well, in this case the Department did accept

              2    Rangen's filing without a fee.  And we know that

              3    because the document, the protest that Rangen filed,

              4    was actually hand-delivered to the Department, and it

              5    has the Department's stamp on it, and it's attached to

              6    Justin May's affidavit in support of the petition to

              7    intervene.

              8                We have a situation that falls -- the

              9    Department's procedural rules don't address this type

             10    of situation.  We don't fall within Rule 58 because we

             11    didn't mail it in.  And we don't fall within Rule 300

             12    because the fact of the matter is the Department did

             13    accept the filing.  So we're outside of those rules.

             14                Now, courts have actually looked at this

             15    kind of situation before.  And in the supplemental

             16    brief that we provided this morning, the Utah Supreme

             17    Court had a situation where Harley-Davidson appealed a

             18    workers' compensation determination.  And the

             19    Harley-Davidson appeal, it was a mess.  It was a

             20    disaster.

             21                Harley-Davidson, they didn't have the right

             22    caption on it, they didn't have the right information

             23    in it, and they didn't pay the filing fee.  And the

             24    court of appeals said, "No, you can't participate.

             25    It's a jurisdictional issue.  Your appeals, it's no
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              1    good."

              2                The Utah Supreme Court reversed that

              3    determination finding that, just as we're asking the

              4    Department to rule under Rule 52 here for that liberal

              5    construction, that there was substantial compliance and

              6    that it was not a jurisdictional issue and that

              7    Harley-Davidson could be allowed to proceed on its

              8    appeal.

              9                The Court noted that there would be other

             10    remedies that might be available if there were some

             11    kind of prejudice associated with it.  In this case

             12    there's absolutely no prejudice whatsoever.

             13                I don't want to rehash all of the arguments

             14    that are in that motion for reconsideration.  We don't

             15    even think that Rangen was required to file a protest.

             16    If you look at 42 -- Rule 43 doesn't actually set forth

             17    the procedure for mitigation plans.  It incorporates by

             18    reference the water transfer rule under Idaho Code

             19    42-222.

             20                And that's an interesting rule, when you

             21    look at 42-222.  Remember, it wasn't written for

             22    mitigation plans.  It wasn't written for this.  And

             23    what it tells us is that when you're in a

             24    water-transfer situation, if you have a protest, you

             25    have to file the protest.  And upon paying of the
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              1    statutory fee, then the Department shall investigate

              2    the matter and conduct a hearing thereon.

              3                And it's interesting, the language in that

              4    statute, because what the Department is supposed to

              5    investigate under the statute is the protest.  Rule 43

              6    works differently.

              7                Rule 43, the Department actually made the

              8    decision to conduct a hearing on the mitigation plan so

              9    that it could evaluate it under Rule 43 criteria.

             10                And so this gets back to the whole essence

             11    of this, which is it's Rangen's delivery call, it's

             12    Rangen's water right.  There's absolutely no reason

             13    that Rangen should have to file a document letting IGWA

             14    know or letting the world know that we're protesting.

             15                Everybody knows we're going to protest

             16    this.  Everybody knows that we are protesting it.  It

             17    is apparent from everything that has taken place in

             18    this case since that notice was issued.

             19                So for those reasons, Director Spackman, we

             20    would ask that you either, one, allow us to intervene

             21    as a -- we would -- ask you to allow us to intervene in

             22    this matter or to grant Rangen's motion for

             23    reconsideration.

             24                Thank you.

             25           THE HEARING OFFICER:  Thank you, Ms. Brody.
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              1                TJ or Randy, response?

              2           MR. TJ BUDGE:  Thanks, Mr. Director.

              3                These motions came in late, so I haven't

              4    had a lot of time to prepare the response.  And I think

              5    what might be most beneficial is to review some of the

              6    rules that will govern your decision on this issue.

              7                There's really two issues at play:  One is

              8    whether Rangen's a party to the case; and then the

              9    second issue is whether the protest is valid, even

             10    though the filing fee wasn't paid on time.

             11                The Department's rules of procedure define

             12    who qualifies as a party in any case before the

             13    Department.  And that's in Rule 151.  And so in

             14    response to Rangen's petition for reconsideration, I

             15    pulled this out, and I think it's worth pointing out a

             16    few things.

             17                Rule 150 defines who qualifies as a party.

             18    And it's either applicants, claimants, appellants,

             19    petitioner's, complainants, respondents, protestants,

             20    or interveners.  Those are the classes of people who

             21    are parties before Department cases.

             22                Rules 151 through 156 then define who falls

             23    in each of those classes.  And as I look through

             24    these -- I won't read them all, but there's -- none of

             25    these identify somebody as an automatic party to a
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              1    case.  They must either file a complaint or have a

              2    complaint filed against them, file a protest, or be an

              3    intervener.

              4                What Rangen's advocating for is a class of

              5    water users who are automatically parties to any case

              6    before the Department, whether they file anything or

              7    not.  To my knowledge, that's never been the

              8    Department's practice.  And I'm not aware of any of the

              9    Department's procedural rules that allow that.

             10                Next I looked at the conjunctive management

             11    rules regarding mitigation plans, and that's Rule 43.

             12    And in that rule it explains that mitigation plans will

             13    be decided following the procedure that's used for

             14    water-right transfers under Idaho Code 42-222.

             15                And that statute does very clearly say that

             16    protests shall be filed within ten days of the last

             17    date of publication.  It then says, "Upon receipt of

             18    any protest accompanied by the statutory filing fee,

             19    the Department will undertake the procedures set forth

             20    in 42-222."

             21                The Department's rule of procedure No. 58,

             22    which Rangen does cite, it does also say that protests

             23    are not deemed accepted until the filing fee is paid.

             24                So on the issue of whether Rangen is

             25    automatically a party simply because the mitigation
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              1    affects Rangen, I don't think there's any legal

              2    support.  By that same argument someone could say that

              3    the Mussers are automatically parties, some of the

              4    other downstream users are automatically parties since

              5    they might be affected.

              6                As you could imagine, that would create a

              7    host of challenges with people saying they had

              8    automatic status because they were somehow affected by

              9    the mitigation plan.

             10                So I think for Rangen to be admitted as a

             11    party at this point would probably require the

             12    stipulation of IGWA to allow Rangen to be a party

             13    despite not having appropriately filed its protest

             14    timely.

             15                The second issue is even if Rangen is a

             16    party, is its protest valid.  And the statute I decided

             17    explains that the protest isn't deemed accepted until

             18    the filing fee is paid.

             19                So even if there was some -- if you accept

             20    the argument that they're automatically a party, their

             21    protest nonetheless isn't valid, and so they're not in

             22    a position to challenge the evidence that IGWA will put

             23    on in support of its mitigation plan.

             24                And so this leads me again to the

             25    conclusion that as I read the statutes in the
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              1    Department's rules of procedure, Rangen is not a valid

              2    protestant in this proceeding, nor are they a party to

              3    this proceeding.

              4                And this puts IGWA, and me frankly, in a

              5    bit of a difficult position.  I don't think Rangen can

              6    participate here today or challenge our evidence unless

              7    we stipulate to forgive them for their error and allow

              8    them to be a party to this case and to accept their

              9    protest even though they did not follow the

             10    requirements.

             11                And I say this puts me in a difficult

             12    position because you don't practice law very long

             13    before you realize every attorney makes a mistake once

             14    in a while or they get something wrong on their

             15    calendar or they miss some deadline for a motion or

             16    something like that.

             17                And the practice of law is certainly a lot

             18    more enjoyable if attorneys will give each other a

             19    little leeway and recognize that.  And it has been my

             20    practice to be very liberal and allowing opposing

             21    counsel forgiveness when they make mistakes, because

             22    I'm certainly going to make some of those myself.

             23                And so personally I feel empathy for the

             24    mistake that's been made and a desire out of

             25    professional courtesy to perhaps forgive them for that.
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              1                The challenge for me is that I have a duty

              2    to my clients.  And I know from meeting with my clients

              3    that they don't feel that Rangen has been particularly

              4    fair in their litigation strategy.  And Rangen's

              5    strategy has been frustrating to them, to say the

              6    least.  And I know that my clients do not feel much of

              7    a desire to cut Rangen any slack at this point.

              8                And so the decision for us today is what do

              9    we make of this apparent conundrum.  And I think there

             10    are some solutions that will require perhaps a

             11    compromise on both sides.

             12                But the solution we had in mind is this:  I

             13    think IGWA could allow and stipulate to Rangen

             14    participating in this proceeding and being a party and

             15    having the opportunity to assert the issues raised in

             16    its protest, which was not timely, on a few conditions.

             17                One of those conditions would be that the

             18    curtailment order would be stayed pending the appeals

             19    process.  This would have two effects:  It would stay

             20    the curtailment of junior-priority rights, but we also

             21    expect it would stay the cease-and-desist order that

             22    followed that.

             23                That would allow Rangen to continue to use

             24    water from Billingsley Creek during the appeals

             25    process.  I know Rangen plans to challenge the
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              1    cease-and-desist order and challenge the portion of the

              2    curtailment order on which it is predicated.

              3                IGWA certainly has issues that it intends

              4    to appeal that could relieve it of the curtailment

              5    obligation.  And so this would allow the status quo

              6    essentially to remain as it was the date the

              7    curtailment order was issued.

              8                The Director has authority under his rules

              9    of procedure to stay his orders.  And so if Rangen

             10    would stipulate to that or agree to that condition,

             11    that would allow this proceeding today to go on and

             12    Rangen to participate as it has prepared for.

             13                The other piece of that condition would be

             14    that once the appeal is decided, we'll then know for

             15    sure whether the groundwater pumpers have to mitigate

             16    or not.

             17                There is the potential that, Director, you

             18    could decide in this proceeding that mitigation is

             19    required and the pumpers could spend a lot of money

             20    mitigating, only to then have a judge decide that that

             21    mitigation was never necessary.

             22                And so what we'd propose is that Rangen be

             23    a party to this case, their protest be allowed to be

             24    heard, but that the curtailment order and the

             25    cease-and-desist order be stayed pending the appeal
                                                                  26


              1    process.  And once that appeal process is completed,

              2    that IGWA be given a reasonable time to implement

              3    mitigation -- mitigation solutions that the Director

              4    approves in this proceeding, if, as a result of the

              5    appeal, those are still necessary.

              6                That's all I have, unless you have any

              7    questions.

              8           THE HEARING OFFICER:  I have one question, TJ.

              9           MR. TJ BUDGE:  Yes, please.

             10           THE HEARING OFFICER:  Where do you stand on the

             11    petition to intervene?

             12           MR. TJ BUDGE:  Thank you.  I had a note on that.

             13                Under Rule 352 of the Department's rules of

             14    procedure -- I'll just read that real quick.  This is

             15    the rule that deals with petitions to intervene.  It

             16    says, "Petitions to intervene must be filed at least 14

             17    days before the date set for formal hearing or by the

             18    date of the pre-hearing conference, whichever is

             19    earlier, unless a different time is provided by order

             20    or notice."

             21                There has not been any order allowing

             22    petitions to intervene up until the day that the

             23    hearing begins.  So under the Department's rules of

             24    procedure, that petition to intervene cannot be

             25    granted, but under the proposal that we made Rangen
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              1    would be allowed to be a party.

              2           THE HEARING OFFICER:  Okay.  Thank you.

              3                Ms. Brody?

              4           MS. BRODY:  In asserting that Rangen is a party

              5    to this action, we aren't suggesting that there should

              6    be a rule that any water user on the system should be

              7    allowed to participate.

              8                Remember where this mitigation plan was

              9    filed.  It was filed in Rangen's delivery call.  It was

             10    filed in direct response to the final order that was

             11    issued ordering curtailment.  The only water right

             12    that's at issue is Rangen's.

             13                And Rangen's argument is because of that

             14    status and because of the way that Rule 43 operates, we

             15    should be allowed to participate outside of any kind of

             16    protest.

             17                The protest procedure is about giving

             18    notice to Mussers, other folks like Blind Canyon

             19    Aquaranch, and giving them the opportunity to come in

             20    and be heard in this forum, in this particular matter.

             21    That's what we're saying.  And that's why we're arguing

             22    that we don't have to file the protest.  We didn't have

             23    to pay the fee.  And we ought to be allowed to

             24    participate on that basis alone.

             25                Rangen, as far as definitions of parties
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              1    and that kind of thing, Rangen's a claimant.  Rangen

              2    filed a delivery call.  We're a claimant.  And we are a

              3    party to this matter and have participated in it

              4    actively for the past two years.

              5                What's interesting from IGWA's position

              6    here this morning is we don't hear one word about

              7    prejudice, about how they're impacted by the failure to

              8    pay the filing fee.  Nothing.  Because there isn't any.

              9    It is unjust to let a $25 filing fee wag the dog.

             10                I appreciate the solutions outlined by

             11    IGWA, but they're not acceptable to Rangen.  Because

             12    frankly, if there is some defect -- we don't believe

             13    there is a defect in what's happened here in allowing

             14    Rangen to participate, it's not going to be cured by

             15    some kind of stipulation on IGWA's part.

             16                The Director has discretion to hear the

             17    petition to intervene.  Rule 52 dictates a just result

             18    and liberal construction of those rules.

             19                And for those reasons, Director Spackman,

             20    we would ask that you, one, reconsider the decision.

             21    And if you won't, then to allow Rangen to intervene in

             22    this matter this morning.

             23                Thank you.

             24           THE HEARING OFFICER:  Anything further,

             25    Mr. Budge?
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              1           MR. TJ BUDGE:  No, thank you.

              2           THE HEARING OFFICER:  Okay.  What I will do in

              3    this particular case -- and I appreciate the arguments

              4    from both sides.  And, Ms. Brody, you made some

              5    compelling arguments.  I struggled with the equities

              6    and the realization that Rangen has participated since

              7    the time we set this for hearing, that all the parties

              8    anticipated that a protest would be filed, that Rangen

              9    would be a party.  And so I -- the conjunctive

             10    management rules are unique in that a hearing is

             11    required when a mitigation plan is filed.

             12                Nonetheless, there is a requirement that we

             13    publish notice and the protest be filed.  Because of

             14    the short time period that was imposed between the time

             15    that we scheduled the hearing and the actual hearing

             16    date, the protest, in fact -- I think the last date for

             17    protest was a week ago today.  And so there wasn't a

             18    lot of time for us to sort this out.

             19                And as a result -- well, let me back up.  I

             20    want to be consistent with what we have done regarding

             21    the filing of protests in the Department.

             22                And, Ms. Brody, I don't need to go to the

             23    arguments that you have presented so that Rangen can be

             24    a party, because we have a protestant that timely filed

             25    a protest.  We have a contested case, at least in the
                                                                  30


              1    typical way in which those contested cases are created

              2    before the Department.  And the Department has

              3    typically allowed and considered petitions for

              4    intervention or petitions to intervene when there is a

              5    contested case that's pending before the Department.

              6                And so in this particular case, we have a

              7    contested case, we have a valid protest, and I have the

              8    discretion or the authority under the rules of

              9    procedure to allow intervention by order, as I read the

             10    rule.

             11                And so I so order today that Rangen will be

             12    recognized as an intervener in this contested case and

             13    can fully participate.

             14                I see no reason for prejudice that this

             15    order, or allowing intervention, would cause to the

             16    parties.  Everybody anticipated that Rangen would be a

             17    party today.  And so I grant intervention, and I will

             18    issue a written order so that the record documents the

             19    granting of the petition.

             20                Okay, everyone?

             21                So Rangen will fully participate as an

             22    intervener and a full party in this matter.

             23                Mr. Budge?

             24           MR. TJ BUDGE:  Director, will the issues be

             25    limited to those raised in the Lemmons' protest, or
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              1    will it include the issues raised in Rangen's protest?

              2           THE HEARING OFFICER:  I anticipate that all

              3    issues will be on the table, that everybody was

              4    apprised of those issues.  And I don't want to

              5    promote -- from my perspective, I don't want to promote

              6    form over substance, and I don't want to deny Rangen

              7    the opportunity to participate.

              8                So what we're going through is, I guess, a

              9    formality.  But from my perspective everybody

             10    anticipated that Rangen would participate.  I'm more

             11    concerned about the precedent that I set if I start

             12    allowing or I start recognizing protests when the

             13    filing fee has not been timely paid.

             14                Okay.  Next we have some more motions.

             15                Ms. Brody?

             16           MS. BRODY:  Yes, Director Spackman.

             17                Rangen has filed a motion in limine and a

             18    motion to limit the scope of the proposals that are

             19    actually considered part of the mitigation plan.

             20                The first motion deals with proposals 3

             21    through 9 of IGWA's mitigation plan.  Proposal No. 3 is

             22    all about the assignment of the water permit

             23    application that IGWA has -- excuse me, not IGWA, but

             24    that certain groundwater districts have filed on the

             25    talus slope water at Rangen's facility.
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              1                That matter -- that particular water permit

              2    has not been acted upon by the Department, other than

              3    in terms of publication, and it hasn't been determined

              4    that the permit will even be granted.

              5                And so until that happens, it's not -- it

              6    should not be part of the mitigation plan and shouldn't

              7    be something that is considered by the Department at

              8    this point in time.  We just don't know if that

              9    application is going to be granted.

             10                Rangen has filed its own application.

             11    There may be other protests, any number of matters

             12    could occur.  But until that occurs we should not spend

             13    our time in this hearing addressing what might be,

             14    because we just don't know.

             15                Proposals 4 and 5 of IGWA's mitigation plan

             16    deal with proposed mitigation solutions that involve

             17    replacing fish and paying lost profits.

             18                IGWA presented this argument actually in

             19    the Snake River Farms case, and the Director at that

             20    time unequivocally ruled out of hand, no, that ordering

             21    any kind of payment or fish solution would exceed his

             22    statutory authority and is not something that he could

             23    do.

             24                So we would ask that proposals 4 and 5 be

             25    dismissed and that there not be any evidence of those
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              1    proposals presented here today.

              2                Proposals 6 through 9 of IGWA's mitigation

              3    plan are, by IGWA's own admission in its mitigation

              4    plan, really concepts at this point in time.  Concepts,

              5    however, without technical support are not proper

              6    components of a mitigation plan and isn't something

              7    that the Department, that you, can evaluate under

              8    Rule 43.

              9                Until you know the particulars of those

             10    particular solutions, you cannot evaluate whether they

             11    would in fact result in replacement water to Rangen.

             12    You have to have the details.  It's imperative.

             13                And in fact, in the Snake River Farms case,

             14    the Hearing Officer, Justice Schroeder, remarked on a

             15    proposal actually that Clear Springs had made.  It was

             16    apparently during the hearing there was a suggestion of

             17    some kind of pump-back option that Clear Springs was

             18    proposing instead of an over-the-rim solution.

             19                And Justin Schroeder clearly ruled in that

             20    case, look, it's just a concept.  It's a concept

             21    without technical support.  He said, "It's one that

             22    should be explored, but until I have more, I'm not

             23    going to rule on it."

             24                And he didn't, with good reason, because

             25    without the details you can't evaluate whether the
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              1    solutions, the proposed solutions would in fact result

              2    in replacement water to Rangen under Rule 43.

              3                From our perspective -- and let me move on

              4    actually to address the Tucker Springs also.  IGWA has

              5    filed a second mitigation plan proposing a pipe

              6    solution from Tucker Springs to deliver water to

              7    Rangen.  It is a concept.  No details.

              8                More than that, it's a concept proposed in

              9    a second mitigation plan which has not yet been

             10    published to the public, which has not yet gone through

             11    the procedural steps that we've been talking about this

             12    morning.

             13                And so until that happens, it shouldn't be

             14    addressed in this hearing.  I appreciate the effort to

             15    be efficient.  But again, it makes no sense to address

             16    Tucker Springs until we have a clear proposal:

             17    engineering, real investigation, support, a plan on how

             18    it's going to be done, because then you can get into

             19    the nitty-gritty about whether it satisfies Rule 43.

             20                Bottom line is that from Rangen's

             21    perspective the next two days ought to be spent talking

             22    about credits for conversions, dried up acres, and

             23    recharge activities and the Sandy Pipeline.  Those

             24    are -- those are the mitigation proposals that are

             25    real, that are on the table, and that ought to be dealt
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              1    with.  The rest of this, until there are clear plans,

              2    the Director ought not consider it.

              3                Thank you.

              4           THE HEARING OFFICER:  Thank you, Ms. Brody.

              5                Mr. Budge?

              6           MR. TJ BUDGE:  Thank you, Mr. Director.

              7                I'll address first what was actually a

              8    motion to dismiss parts 3 through 9 of our mitigation

              9    plan, and then secondly address our desire to put on

             10    some explanation of another mitigation solution that

             11    we've identified.  And just in the interest of

             12    efficiency, I would like to have some discussion of

             13    Tucker Springs.

             14                First, on the motion to dismiss a little

             15    bit of background, I think, is appropriate.  In

             16    anticipating an order on the Rangen delivery call

             17    proceeding, the groundwater pumpers had certainly

             18    discussed ways a curtailment obligation could be

             19    mitigated.

             20                At that time we had no idea if there would

             21    be a mitigation obligation, and if so, no idea what the

             22    extent of that obligation would be.  So certainly not

             23    realistic to spend money engineering, acquiring

             24    easements, designing plans for mitigation proposals we

             25    didn't know would exist or in what quantity.
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              1                Once the order was issued -- and frankly a

              2    little more -- dealing perhaps more acres than we

              3    anticipated, there, as you might imagine, was a quick

              4    action to figure out how we actually mitigate this

              5    curtailment order.

              6                And we met with our clients and we talked

              7    about solutions that had been discussed previously, and

              8    we identified things that they often do, too, when they

              9    need water.  They install pumps, they install pipes,

             10    they exchange water and things of that nature.

             11                And we felt it was important to get the

             12    mitigation process started as quickly as possible.  And

             13    so we did submit a mitigation plan within ten days or

             14    so, if my recollection is right, of the curtailment

             15    order.

             16                I think with some cooperation Rangen could

             17    have looked at those mitigation proposals, identified

             18    which ways they thought were most effective to get them

             19    water, and we could have sat around the same table and

             20    been a long ways down the road of implementing ways to

             21    actually get water to Rangen's facility.

             22                Unfortunately, what we've learned from this

             23    proceeding is that Rangen has been far more interested

             24    in killing IGWA's mitigation plan than finding ways to

             25    get water to its facility.
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              1                We admit that we don't have every

              2    mitigation proposal fully engineered.  We don't have

              3    all of the easements in place, haven't undertaken the

              4    condemnation actions that may be necessary.  And we

              5    don't think it would have been a practical or effective

              6    use of time or resources to do that.  First given the

              7    time constraints, and second given the costs involved.

              8                We view a mitigation plan as not all that

              9    much different than a water right application or a

             10    transfer application.  When a water user files for a

             11    water right or a transfer, they provide the Department

             12    with information to understand hydraulically how that

             13    will work.  We're going to move water from A to B.

             14    We're going to change a point of diversion from C to D.

             15                The water user doesn't run power to their

             16    proposed points of diversion, they don't drill wells,

             17    install pivots, interconnect systems, do engineering

             18    until they know the Department will accept it from a

             19    hydrologic standpoint that that can be implemented

             20    without injuring other water users.

             21                And that's what we anticipate this

             22    proceeding being.  We can discuss and explain each of

             23    our proposals, how they'll work in practice, how

             24    they'll benefit Rangen.

             25                We don't want to engineer an over-the-rim
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              1    plan unless the Director decides that can reasonably

              2    address their need, or a pump-back plan.  And once the

              3    Director approves mitigation solutions, then we can

              4    evaluate which are cost effective, prepare the

              5    engineering, and do that.

              6                But there's certainly enough information

              7    for the Director to evaluate the hydraulics of our

              8    mitigation plan and whether they will in fact provide

              9    water to Rangen.  And we would certainly ask the

             10    Director to listen to the evidence we have to present

             11    at the hearing on this matter.

             12                Now turning to the Tucker Springs.  As we

             13    continue to investigate the mitigation solutions we

             14    initially identified, another solution was brought to

             15    our attention involving another spring that's not far

             16    away called Tucker Springs.

             17                And we've been engaged in efforts to

             18    procure the right to use some of that water for

             19    mitigation.  The Tucker Springs project, which I won't

             20    go into detail, but it's really mechanically no

             21    different than like a pump-back or over-the-rim.  It's

             22    just pumping water from one spring to other.

             23                We think if Rangen is interested in water

             24    they would want to hear more about it.  We are not

             25    asking the Director to preclude Rangen from challenging
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              1    that proposal later on, but we do have Dr. Brendecke

              2    here from Colorado.  And we would like to preserve just

              3    a brief, general explanation of how that would work.

              4    That would benefit not only us and the Director to

              5    understand what else is out there, but also Rangen to

              6    understand this other solution.

              7                And if Rangen upon further investigation

              8    has objections to it, they would certainly have the

              9    chance to raise those.  We're not trying to foreclose

             10    them from doing that, but we do think there's value in

             11    having this out there as another alternative that we're

             12    exploring at this point that we think is promising.

             13                Any questions?

             14           THE HEARING OFFICER:  Thank you, Mr. Budge.

             15           MR. TJ BUDGE:  Thank you.

             16           THE HEARING OFFICER:  Ms. Brody?

             17           MS. BRODY:  The procedure set up for mitigation

             18    plans doesn't provide for the kind of exploratory

             19    discussions that IGWA is proposing to have here.  If

             20    IGWA has a proposal, it's supposed to outline it in

             21    detail, present it, explain how it provides either the

             22    steady state or the direct flow that the Director's

             23    order requires.  And then this is the time and place

             24    for Rangen to present any objections that it has to the

             25    particular proposals.
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              1                We've only had a short period of time to

              2    look at this, but we've sent interrogatories.  We've

              3    taken depositions.  We've asked the questions, "Tell

              4    us, what is your plan?" so that we could formulate the

              5    objections that we're required to present at this

              6    hearing.

              7                And the issues on, for example, on

              8    proposals 6 through 9 is there aren't any details.

              9    There's not any information, so Rangen can't react to

             10    it.  Again, this is the time and place.  This is the

             11    shot that Rangen has at these proposals.

             12                And if we don't have the details, then we

             13    can't do our job.  And that's why I'm saying it's

             14    not -- they don't meet the requirements under Rule 43

             15    in terms of what the details that the mitigation plan

             16    has, Rangen can't respond to it, and as a result, those

             17    proposals should be dismissed.

             18                When they come up with a particular plan

             19    and if they want to discuss them with Rangen, terrific.

             20    But until that happens, it's not ripe for the

             21    Department to consider.  The Department shouldn't issue

             22    any kind of advisory opinion, and we ought to just

             23    focus this hearing again on the two issues that we've

             24    got, the credits and the Sandy Pipeline.  Those are the

             25    proposals that should be dealt with.
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              1                Thank you.

              2           THE HEARING OFFICER:  Okay.  Thank you,

              3    Ms. Brody.

              4                Mr. Budge?

              5           MR. TJ BUDGE:  Brief response.

              6                I take exception to the idea that we

              7    haven't provided any details about our plans.  Rangen

              8    has interviewed a number of people, including

              9    Dr. Brendecke and Lynn Carlquist, and we've explained

             10    exactly how each of these proposals benefits Rangen.

             11                Frankly, I find it a bit disingenuous to

             12    spend the first 20 minutes talking about fairness and

             13    liberal construction and helping Rangen out and not

             14    prejudicing them, and then the day before the hearing,

             15    a month after our mitigation plan was filed, we get a

             16    motion to dismiss 70 percent of it.

             17                So if they had those concerns, they could

             18    have raised them.  But the truth is they don't want

             19    mitigation.  We're here to show how we can provide it.

             20    And in the past there have been people who have

             21    objected to mitigation, and the directors allowed it

             22    over their objection.

             23                That's what we're going to do.  We'll

             24    explain to the Director the same thing we explained to

             25    Rangen in the depositions, and you'll understand
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              1    exactly how they benefit Rangen and to what extent.

              2           THE HEARING OFFICER:  Okay.  Thank you,

              3    Mr. Budge.

              4                As I look at the documents, I have two

              5    motions that are pending:  One is a motion to dismiss

              6    proposals 3 through 9, and then there is a motion in

              7    limine related to presentation of any evidence

              8    regarding water being provided from Tucker Springs.

              9                So let me talk first about the motion to

             10    dismiss, and I suppose it could be also interpreted as

             11    a motion in limine.  But because the motion was to

             12    dismiss specific proposals, I'll go through those.

             13                So with respect to No. 3, which is the

             14    portion of the mitigation plan that relates to a filing

             15    of a water right application by IGWA for diversion and

             16    use of water from the talus slope in and near the

             17    Curren Tunnel, this is a pending application, as you

             18    pointed out, Ms. Brody, but nonetheless, it is a viable

             19    proposal for mitigation and it is fact based, although

             20    we won't have all of the facts, but certainly some

             21    information regarding the application would be valuable

             22    to the Department and the Director.

             23                So with respect to the motion to dismiss,

             24    I'll deny it for component No. 3.  That is the water

             25    right application No. 36-16976 and information related
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              1    to the application.

              2                With respect to proposals 4 and 5, this

              3    would be either monetary compensation or replacement of

              4    fish that may not be able to be reared as a result of

              5    reductions in water flows from Rangen or from Curren

              6    Tunnel.

              7                In previous decisions or a previous

              8    decision by the Department, and my understanding is

              9    that we've consistently interpreted that either

             10    replacement in compensation or replacement in

             11    commodity, other than water, is not an acceptable form

             12    and proposal in a mitigation plan.  And so I will grant

             13    the motion to dismiss related to proposals 4 and 5.

             14                With respect to portions 6 through 7,

             15    Ms. Brody, I'll just quote what you said.  You said you

             16    needed to know the particulars and that these are

             17    concepts, you said without technical support, but from

             18    the Hearing Officer's perspective you're essentially

             19    telling me that these are matters of fact and issues of

             20    facts, and they're issues of fact that the Director

             21    should hear in the hearing.  And the development of

             22    those facts I recognize perhaps the parties have not

             23    been given a great deal of time to explore the facts,

             24    but certainly they've been engaged in talking about it.

             25                And so I'll deny the motion to dismiss
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              1    regarding items 6 through 9 of the mitigation plan.

              2                And so we will hear evidence regarding

              3    proposals 1 through 3 and proposals 6 through 9 in the

              4    hearing.  And now let's go to the motion --

              5                Yes, Mr. Budge.

              6           MR. TJ BUDGE:  I apologize for talking so much.

              7                On 4 and 5, which are the fish replacement

              8    and monetary compensation, I ought to clarify our

              9    request in that regard.

             10           THE HEARING OFFICER:  Okay.

             11           MR. TJ BUDGE:  We always understood that the

             12    Director would not be approving those over Rangen's

             13    objection.

             14                My recollection from the prior case is that

             15    those were approved subject to the seniors' agreement.

             16    And so we put those in there to let Rangen know that

             17    we're willing to explore and discuss all options,

             18    including providing fish and money.

             19                And I guess what we were hoping for was

             20    a -- maybe a conditional approval that those would be

             21    valid to the extent Rangen accepts them.

             22           THE HEARING OFFICER:  Thank you, Mr. Budge.

             23                My view is that there's a broad spectrum of

             24    possibilities in the settlement arena.  And those

             25    possibilities are more narrow in the ability of the
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              1    Director to consider in a mitigation plan.  So I

              2    appreciate you calling them to the attention of the

              3    Director and the parties, but those components more

              4    properly should be addressed in a negotiation setting

              5    and not in the contested case here.  Thank you.

              6                Okay.  Now let's just talk about the motion

              7    in limine.  And I have some empathy for IGWA and the

              8    time frames within which they and it was trying to

              9    propose various, I guess, alternatives for mitigation.

             10                And some of those possibilities may not

             11    have been evident to IGWA at the time that it filed its

             12    initial mitigation plan.  So I have some empathy.

             13    Nonetheless, the rules require that we publish notice

             14    of specific mitigation plans.  I really would like to

             15    be able to consolidate so that we don't have a double

             16    hearing regarding another mitigation plan.  But

             17    nonetheless, I think the rules require that we publish

             18    notice, and then prospective parties have an

             19    opportunity to participate.

             20                We may have parties who have an interest in

             21    Tucker Springs that aren't even here today.  And they

             22    should also have an opportunity to participate.  And we

             23    haven't given them that opportunity in this proceeding.

             24                So despite the fact that I'd like to rule

             25    so that we allow as much to come in as possible for the
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              1    sake of economy, we need to protect the prospective

              2    parties and the process that's set forth in the

              3    conjunctive management rules.

              4                So I grant the motion in limine regarding

              5    the proposal to mitigate with water from Tucker

              6    Springs.  And we'll just have to go through the

              7    process, Mr. Budge.

              8                Yes.

              9           MR. TJ BUDGE:  I think we did anticipate going

             10    through that process and weren't attempting to

             11    short-circuit that.  Really what we're hoping to do is

             12    just provide an offer of proof and preserve some

             13    testimony.

             14                It may be that Dr. Brendecke has to come

             15    back in that other proceeding anyways.  But it also may

             16    be that some understanding of, you know, preliminarily

             17    of what's at stake may avoid that happening, and that

             18    would give us a chance to preserve some testimony with

             19    the reporter here.  We didn't anticipate, you know,

             20    short-circuiting the standard procedure.

             21           THE HEARING OFFICER:  I strain to want to do it,

             22    Mr. Budge.  But I think it's outside of this

             23    proceeding, and perhaps it's a matter for settlement

             24    discussions to begin with.  And if we have to, we'll

             25    come back.  Thanks.
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              1                Ms. Brody.

              2           MS. BRODY:  Director Spackman, let me just ask

              3    one clarifying question with respect to proposal No. 3.

              4           THE HEARING OFFICER:  Okay.

              5           MS. BRODY:  I assume that you won't be making

              6    any findings with respect to the permit; is that right?

              7           THE HEARING OFFICER:  No, there won't be any

              8    final determination of whether the application is

              9    approved or not approved.  It's a separate proceeding.

             10           MS. BRODY:  Okay.  Thank you.

             11           THE HEARING OFFICER:  Okay.  Other matters we

             12    need to talk about?

             13                Do the parties want a moment to regroup?

             14                Mr. Budge, Randy.

             15           MR. RANDY BUDGE:  Mr. Director, one preliminary

             16    matter before we proceed with the evidence, if I may.

             17    I think we have a stipulation with counsel relative to

             18    the admission of the deposition and exhibits of Alan

             19    Hansten, the manager for North Side Canal Company.  I

             20    wanted to confirm that so we won't try to bring him as

             21    a witness.

             22           MR. HAEMMERLE:  Director, that's correct.  We do

             23    have an agreement with -- regarding Alan Hansten.

             24    We're going to introduce his deposition.

             25                The difficulty with part of that, Randy, is
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              1    that the exhibits aren't actually attached to the

              2    deposition.  So we'll have to go through allowing his

              3    deposition in and identifying some of the important

              4    exhibits that went along with that.  But that is

              5    correct.

              6           MR. RANDY BUDGE:  And one other matter relative

              7    to depositions, we had proposed Frank Erwin's

              8    deposition and Butch Morris' deposition also come in in

              9    lieu of their testimony.  I don't know if Rangen has

             10    changed their position on that, but both of those

             11    parties had made contact with us over the weekend

             12    asking if that were possible so they wouldn't have to

             13    appear.

             14                And so I pose that to counsel simply

             15    because they may have been contacted as well over the

             16    weekend by counsel for those parties who was trying to

             17    secure a stipulation.

             18           MR. HAEMMERLE:  I appreciate the request for

             19    that, Director.  We did speak about that previously.

             20    But we did, I think, inform IGWA that we did in fact

             21    want Mr. Erwin and Mr. Morris to be here.  I think

             22    they're scheduled to be here tomorrow.  And we don't

             23    anticipate that their testimony is going to take too

             24    long.

             25           MR. RANDY BUDGE:  And one other final matter --
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              1    and I apologize for belaboring the point, but it might

              2    expedite the hearing.  There were a number of exhibits

              3    that we've identified that are simply part of the

              4    records of the Department in other proceedings, various

              5    orders.  And we would ask that judicial notice be taken

              6    of those specific exhibits just to expedite the

              7    proceeding.

              8                And those documents are IGWA's

              9    Exhibits 103, 104, 105, also 119, 120, 130, and --

             10    excuse me, that's 1030, and also 1034 through 1049.

             11    And we just wanted to identify of those matters, we'd

             12    ask judicial notice be taken.  We'd ask a stipulation

             13    of counsel for the admission of those.  And they can

             14    take a look at them while we take our short break and

             15    come back and respond on that.

             16                And if Rangen has some similar exhibits

             17    they want to present, we can discuss that as well, if

             18    you want to identify them.

             19           MR. HAEMMERLE:  I think it might behoove us,

             20    Director, to have a short kind of consultation on --

             21    I'm sure there's other exhibits that we can agree to.

             22    So maybe if we can take 15 minutes or so.

             23           THE HEARING OFFICER:  Okay.  That would be

             24    great.

             25                Before we break, let me just ask a question
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              1    or two.

              2                I understood at the end of last week that

              3    Alan Hansten might participate via teleconference or

              4    videoconference.

              5                And the parties have determined, then, that

              6    his deposition will substitute for his direct

              7    testimony; is that correct?

              8           MR. HAEMMERLE:  That's correct, Director.

              9           MR. RANDY BUDGE:  Correct.

             10           THE HEARING OFFICER:  Okay.  That's great,

             11    because then we don't need to worry about the VCR

             12    setup.

             13                And then there's some question -- I suppose

             14    what you want to talk about, Mr. Haemmerle, is

             15    stipulation to some of these marked exhibits that Randy

             16    Budge has referred to.  And we'll expect that

             17    Mr. Morris and Mr. Erwin will be here tomorrow.

             18                And the only other question that I have,

             19    based on some of the rumors that I've heard coming back

             20    to me, is how long do we anticipate for this hearing?

             21    I have scheduled two days.  Do we need to block out

             22    another half day or more on Wednesday?  I know I have a

             23    commitment Wednesday afternoon.  But what do the

             24    parties think?

             25           MR. HAEMMERLE:  Well, it seems like I'm always
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              1    wrong, but I think two days should cut it.  We've taken

              2    depositions.  None of the depositions have taken all

              3    that long.  And I think we're ready to condense the

              4    testimony down even further than that.  So I feel good

              5    about two days.

              6           MR. TJ BUDGE:  We're optimistic we'll be done in

              7    two days.  If you wouldn't mind keeping maybe part of

              8    the day Wednesday open just in case.

              9           THE HEARING OFFICER:  Okay.  I'm clearing out

             10    Wednesday morning for the parties.  I hope your

             11    schedules will remain.

             12                Okay.  Let's break for 15 minutes.  We'll

             13    come back about 10:25.

             14                (Recess.)

             15           THE HEARING OFFICER:  Okay.  We are back on the

             16    record.  And the lights are low, and that must mean the

             17    show's ready to start.

             18                So the parties have discussed possibility

             19    of stipulation, I think, regarding exhibits,

             20    Mr. Haemmerle --

             21           MR. HAEMMERLE:  That's correct, Director.

             22           THE HEARING OFFICER:  -- and Mr. Budge.

             23           MR. RANDY BUDGE:  Yes.

             24           THE HEARING OFFICER:  Does somebody want to

             25    recite some stipulation?  I assume there is one.
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              1           MR. RANDY BUDGE:  Yeah.  Thank you.

              2                With respect to IGWA's exhibits, I believe

              3    we have an agreement to admit all of these exhibits for

              4    all purposes.  Exhibit 2002 --

              5           MR. TJ BUDGE:  1000.  You have the wrong list.

              6           MR. RANDY BUDGE:  Wait a minute.

              7           MR. HAEMMERLE:  Randy, why don't you do yours,

              8    and then I'll do ours.

              9           MR. RANDY BUDGE:  Okay.

             10           MR. HAEMMERLE:  Simpler that way.

             11           MR. RANDY BUDGE:  Okay.  Our exhibits would be

             12    1003, 1004, 1005, 1019, 1020, 1030 through 1050, 1078,

             13    and 1079.  We'd propose to admit for all purposes.

             14           THE HEARING OFFICER:  Mr. Haemmerle?

             15           MR. HAEMMERLE:  Thank you, Director.

             16                We have agreed for the admission of 2002

             17    through 2006, 2009 through 2012, 2041 through 2043.

             18    200- --

             19           MR. RANDY BUDGE:  Excuse me.

             20           MR. HAEMMERLE:  Yeah.

             21           MR. RANDY BUDGE:  I think 2041A was a backfile,

             22    not included.

             23           MR. HAEMMERLE:  I don't have 41A on my list.

             24                Proceeding -- Counsel, you can correct me

             25    if I'm wrong on any of these -- 2041 through 2043,
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              1    2045, 2046, 2047, 2049, 2051, 2052, 2053A, 2054A,

              2    2055A, 2056A, 2057, 2058A, 2059A, 2060A, 2061A, 2062,

              3    2063, 2064A, 2065A, 2066A, 2068, and 2070 and 2074.

              4           MR. RANDY BUDGE:  We don't have a 2074.

              5           MR. HAEMMERLE:  2074, Counsel, is the color

              6    version of Frank Erwin's map that he created of

              7    basically Basin 36A, Water District 36A.

              8           MR. MAY:  It's the color version of what is

              9    2011, without Frank's notes on it.

             10           MR. RANDY BUDGE:  Okay.  Fritz, the only

             11    clarification is, just because I'm not sure if you

             12    intended it to be in the sequence, 2041A backfile was

             13    not included.

             14           MR. HAEMMERLE:  We'll include 2041A as the

             15    backfile, yes.

             16           MR. RANDY BUDGE:  I don't think we want to have

             17    the backfiles come in yet.

             18           MR. HAEMMERLE:  That's fine.

             19           MR. RANDY BUDGE:  Any of the backfiles.  So

             20    excluding -41A.

             21           MR. HAEMMERLE:  Yeah.  So it's just 241 (sic)?

             22           MR. RANDY BUDGE:  Correct.

             23           MR. HAEMMERLE:  All right.

             24           THE HEARING OFFICER:  Okay.  And the parties

             25    have agreed to and stipulated to the admission of the
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              1    recited exhibits, Mr. Budge and Mr. Haemmerle?

              2           MR. HAEMMERLE:  Yes, Director.  Contrary to the

              3    last hearing where we tried to preserve things, it's

              4    easier just to -- we've stipulated to the admission of

              5    those documents without reservation.

              6           THE HEARING OFFICER:  Okay.  And I won't reread

              7    the numbers.  They're in the record.  So as we go

              8    through -- unless you want me to, but I don't know that

              9    there's a need for me to reread them for clarification.

             10    But if there's any question as we go through the

             11    testimony, please raise the question or some objection

             12    to it.

             13                (Exhibits 1003-1005, 1019, 1020, 1030-1050,

             14           1078, 1079, 2002-2006, 2009-2012, 2041-2043,

             15           2045-2047, 2049, 2051, 2052, 2053A, 2054A,

             16           2055A, 2056A, 2057, 2058A, 2059A, 2060A, 2061A,

             17           2062, 2063, 2064A, 2065A, 2066A, 2068, 2070, and

             18           2074 received.)

             19           THE HEARING OFFICER:  Okay.

             20           MS. BRODY:  Director Spackman?

             21           THE HEARING OFFICER:  Yes, Ms. Brody.

             22           MS. BRODY:  I'm not Blind Canyon's lawyer, but

             23    we probably ought to all be sensitive to the fact that

             24    these folks have the right to participate in all of

             25    this.  If you --
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              1           MR. LEMMON:  I did bring a copy of what I'm

              2    going to present today and left it over here.  But it

              3    really doesn't contain a lot of graphs and tables or

              4    anything.  So it's just basically what I intend to --

              5           THE HEARING OFFICER:  Well, Mr. Lemmon, I think

              6    really the question Ms. Brody is raising -- and thank

              7    you for calling my attention to it, but I don't know

              8    that Mr. Lemmon participated in the discussion

              9    regarding the exhibits and stipulation to their

             10    admission.

             11                And so, Mr. Lemmon, you're at a slight

             12    disadvantage here because -- and it creates maybe some

             13    tension in my handling of the exhibits because Rangen

             14    and IGWA have stipulated to the admission of exhibits,

             15    but you have not stipulated.  And so as these exhibits

             16    come in and we talk about them, you have every right

             17    then to object to the exhibits as they're offered.

             18           MR. LEMMON:  Okay.

             19           MS. BRODY:  Unless you want to participate in

             20    the stipulation.

             21                And maybe at a break, it might be

             22    worthwhile to have Mr. Lemmon look at these specific

             23    exhibits so that he might have the opportunity to

             24    stipulate as well.

             25                Is that a possibility?  How do we want to
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              1    handle it?

              2           MR. RANDY BUDGE:  Well, I believe we served

              3    copies of the exhibits.  I'm not sure if you have

              4    those.  Some of them were sent electronically.

              5           MR. LEMMON:  I don't have copies of those

              6    exhibits, no.

              7           THE HEARING OFFICER:  What we could do,

              8    Mr. Lemmon, is I have copies here.  In fact, I don't

              9    know whether there are double copies.  But --

             10           MR. BAXTER:  You have your copies here, and then

             11    the copies for the witnesses over there.

             12           MR. LEMMON:  I don't anticipate objecting to any

             13    of the exhibits that will be presented.  But at this

             14    point in time I don't know what's being presented, so I

             15    really can't...

             16           THE HEARING OFFICER:  I'll tell you what I will

             17    do.  I've written down the exhibits and the numbers

             18    here, and I'll provide you a copy of the numbers.  And

             19    during breaks perhaps you could at least thumb through

             20    and see what those exhibits are and familiarize

             21    yourself with them.  And then at least you'll have some

             22    opportunity to -- when they come up to be acquainted

             23    with the exhibits and to voice your opinion on them one

             24    way or another.

             25           MR. LEMMON:  Okay.  Thank you.
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              1           THE HEARING OFFICER:  Will that be okay?

              2                All right.  Other matters?

              3                Thank you, Ms. Brody, for pointing that

              4    out.

              5                I want you to fully participate,

              6    Mr. Lemmon, in the proceedings, and I want to keep you

              7    in mind and assist you to the degree I can.

              8                Okay.  Other preliminary matters?

              9                Thanks for the efforts of counsel in

             10    working through and stipulating to some of these

             11    exhibits.  It will save us a lot of time.

             12                Okay.  Are we ready for presentation of

             13    evidence?

             14           MR. RANDY BUDGE:  Yes.

             15           MR. HAEMMERLE:  Director, we had spoken with

             16    IGWA about our desire to make -- kind of present a

             17    roadmap of what we're intending to do.  I think that

             18    would be helpful.

             19           THE HEARING OFFICER:  I did not offer the

             20    parties the opportunity for a preliminary statement.

             21                Is that what you're asking for,

             22    Mr. Haemmerle?

             23           MR. HAEMMERLE:  Yes, Director.

             24           THE HEARING OFFICER:  Mr. Budge?

             25           MR. RANDY BUDGE:  We don't intend to.
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              1           THE HEARING OFFICER:  You don't intend to offer

              2    any preliminary statement?

              3                Mr. Haemmerle.

              4           MR. HAEMMERLE:  May I, Director?

              5           THE HEARING OFFICER:  Sure.

              6           MR. HAEMMERLE:  Director, initially I want to

              7    thank you for going through this process in a

              8    methodical way, and I think you should be complimented

              9    for that, and I think the whole Department should be.

             10                As you know, the -- you issued an order in

             11    Rangen's delivery call which required two things:  It

             12    required the groundwater districts to either provide

             13    9.1 cfs at steady state or provide to us 9.1 cfs of

             14    direct flow phased in over a five-year period.

             15                In response to that IGWA filed what it

             16    called a mitigation plan.  And we are certainly

             17    prepared to address some of the objective things that

             18    are presented in that plan.

             19                I think the only real objective things are

             20    the request for credit and the Sandy Pipeline.  Really,

             21    I think those are the only things that any party is

             22    prepared to present any fact or law about.

             23                The Director has already dealt with No. 4

             24    and 5, and has held that those things will not be

             25    discussed.
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              1                And options 6 through 9, Director, really

              2    once the evidence is presented you will find that those

              3    are just highly speculative.  There's no concrete

              4    proposals of any kind.  There's nothing that they can

              5    present or have presented.

              6                And then on the flip side, there's really

              7    nothing for us to respond to, which leaves us with

              8    simply addressing options 1 through 3.  With respect to

              9    options 1 through 3, Director, going to steady state

             10    first, the final order requires 9.1 cfs at steady

             11    state.

             12                There's going to be some evidence

             13    presented, either through IGWA or through the

             14    Department about conversions, voluntary curtailment,

             15    CREP, and recharge.  And we want to state, Director, at

             16    the very front end of this that probably the only

             17    person or entity that has any knowledge about the type

             18    of steady-state response and credit would be IDWR

             19    itself.

             20                So as long as the conversion acres are,

             21    one, within the curtailment area, that those

             22    conversions are in fact the activities of IGWA members,

             23    that those things are permanent changes, that those

             24    types of things have not already been factored into the

             25    Department's curtailment run, we would agree to them.
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              1                And further, we would ask that if the

              2    Department is going to give credit for those things,

              3    then the Department should enter an order doing two

              4    things:  One, identifying the particular acreage that

              5    are covered by conversions, CREP, and those kinds of

              6    things; and at the end of the day, understanding that

              7    this is a multiyear curtailment, multiyear mitigation

              8    plan, enter an order specifying that there shall be no

              9    pumping on those acres.

             10                We think that's reasonable, that if they're

             11    entitled to a steady-state credit then those acres

             12    should remain unpumped.

             13                The bottom line, I think, on steady state,

             14    Director, is that at most the groundwater districts are

             15    going to be able to show a credit for a maximum of

             16    1.7 cfs, which is far short of what you had ordered of

             17    9.1 cfs.

             18                We think, given that the Department can do

             19    those types of calculations, and probably should do

             20    those types of calculations, really where we are is --

             21    or we think we are is the Sandy Pipeline itself.  Let

             22    me back up.

             23                Before we go into the Sandy Pipeline,

             24    Director, there would be some type of credit under a

             25    direct flow from a transient response for those
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              1    conversions, those types of things.  I think the best

              2    numbers that anyone has come up with to date probably

              3    is a total of .6 cfs for a transient response, direct

              4    flow, which then leads us probably to the guts of what

              5    this hearing is about.  And we think that's about the

              6    Sandy Pipeline itself.

              7                And for the Sandy Pipeline, Director,

              8    that's going to involve the testimony of where the

              9    water comes from.  The water comes from the North Side

             10    Canal Company.  We'll hear the testimony of Alan

             11    Hansten.  You'll have his deposition transcript.

             12    You're going to hear the testimony of Butch Morris, who

             13    uses that water and who has proposed to obtain credit

             14    for it.  And finally, you'll hear the testimony of

             15    Frank Erwin.

             16                So going through those witnesses in order,

             17    Director, you will hear Alan Hansten, and he will tell

             18    you these things.  He will tell you that the North Side

             19    Canal Company delivers irrigation water, and their

             20    rights have a period of use from March 15th through

             21    November 15th.  His testimony will be that the actual

             22    irrigation season is actually less than that, that the

             23    canal turns on their water late March, and they turn

             24    off their water in late October.

             25                The North Side Canal Company records
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              1    indicate that the Sandy Ponds are delivered water

              2    between late April through early October.  The point of

              3    his testimony, Director, is that there is absolutely no

              4    wastewater that's available from November 16th through

              5    March 14th.

              6                Now, IGWA has applied for a wastewater

              7    permit 36-17011 for year-round use.  The point is

              8    there's no water in the canal for year-round use.  So

              9    to be sure, there's no year-round credits that should

             10    be given, there's no benefit that Rangen could possibly

             11    obtain during the nonirrigation season.

             12                We then go to the testimony of Butch

             13    Morris.  Now, according to the mitigation plan,

             14    Mr. Morris would cease using his rights out of the

             15    talus slope, and in exchange for that IGWA would obtain

             16    an expected credit of 6.1 cfs.  There are currently a

             17    lot of problems with that proposal.

             18                The first problem, Director, is that

             19    Mr. Morris has one, and one only, wastewater right.

             20    And that's covered under 08723.  The period of use for

             21    that wastewater right is April 1st through

             22    October 31st, and that has a quantity diversion rate of

             23    2.4 cfs to irrigate 125 acres.

             24                You're going to hear testimony how

             25    Mr. Morris has been using that particular water to
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              1    irrigate what are called the Musser and Candy

              2    properties, up to 435 acres.  You're going to hear

              3    testimony that Mr. Morris has been using the 2.4 cfs

              4    right that he has in addition to 6 more cfs for a total

              5    of 8.5 cfs of water.

              6                You'll find out that Mr. Morris has

              7    available to him 14 shares held by the North Snake

              8    Groundwater District.  The problem is those shares are

              9    to be used on a property that's different than the

             10    Martin-Curren Tunnel rights so there can't possibly be

             11    credit for that particular right.

             12                Because of the way that water right 08723

             13    was structured, Director, there's a combined-use

             14    statement limitation with three other rights out of the

             15    Martin-Curren Tunnel.  And that combined-use limitation

             16    is 3.98 cfs.

             17                You're going to hear calculations from

             18    perhaps Mr. Morris himself or through Rangen witnesses

             19    that in fact the only diversion rate that Mr. Morris

             20    currently has out of the Martin-Curren Tunnel is

             21    3.65 cfs.  And again, as we have told you under

             22    Mr. Hansten's testimony, Mr. Morris cannot obtain

             23    credits for year-round use.

             24                We're going to introduce IDWR records,

             25    Director.  Everyone's going to agree that despite
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              1    whatever Butch Morris might be irrigating with the

              2    wastewater right on one hand, the limitation of his

              3    credit would be dictated by how much water is actually

              4    flowing out of the Martin-Curren Tunnel.

              5                We will present the Department's own

              6    records for the Martin-Curren Tunnel.  You will see

              7    2013 flows.  The 2013 flows from May through the end of

              8    August are just barely over 1 cfs.  Again, nowhere near

              9    the credit that IGWA is seeking of 6.1.

             10                You're going to hear the testimony of Frank

             11    Erwin, Water District 36A.  He's going to testify a lot

             12    about his management of something called the Curren

             13    Ditch.  He'll testify that the Martin-Curren Tunnel's

             14    rights flow down through the Rangen property through

             15    the Curren Ditch where there's a weir that he measures.

             16                He's going to testify about the senior

             17    rights in the Curren Ditch that total 15 cfs.  And that

             18    ignores all the other senior rights along Billingsley

             19    that are senior both to the Curren Ditch senior rights,

             20    as well as the Martin-Curren Tunnel rights.

             21                He's going to testify that if the Curren

             22    Ditch does not exceed 15 cfs, then the Martin-Curren

             23    Tunnel rights are not in priority.  Mr. Erwin prepared

             24    a sheet that was presented during his deposition which

             25    shows that out of the last 12 out of 14 years the
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              1    Curren Ditch has flows of less than 15 cfs every single

              2    July.  So for a good part of the summer, there's barely

              3    over 1 cfs flowing out of the Martin-Curren Tunnel, and

              4    even that they can't use because they're out of

              5    priority.

              6                So with that, Director, we think probably

              7    at the end of the day that the Groundwater District

              8    should receive no credit for Martin-Curren Tunnel right

              9    flows.

             10                With respect to the permit that IGWA filed

             11    on Rangen's talus slope, the Director is well aware

             12    that there's an orderly process that's set up, that we

             13    have in fact objected to that application.  Rangen has

             14    in fact filed a competing application.

             15                And what you'll see, Director, is that your

             16    own rules require that if the application is on someone

             17    else's property, they're supposed to obtain access.

             18    And when they proceed with the application, at the

             19    front end they're supposed to tell you how they're

             20    going to do that.

             21                Well, they haven't done that.  They haven't

             22    started doing that.  And the law can't possibly be that

             23    another party, being Rangen, has to perfect their water

             24    right application.  At the end of the day we believe we

             25    need to perfect our own.  We have no duty to perfect
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              1    theirs.

              2                The bottom line with respect, Director, to

              3    steady state -- or direct flow is you have ordered

              4    3.4 cfs in year one.  There's probably going to be some

              5    transient response that they deserve out of the

              6    Martin-Curren Tunnel.  We think the maximum of that

              7    would be approximately .6 cfs.  The Department's

              8    probably in the best position to calculate that number.

              9                Mr. Morris, who entered into the Memorandum

             10    of Understanding, only has a wastewater permit for

             11    2.4 cfs.  So currently, that's the very most that he

             12    could get credit for out of the Martin-Curren Tunnel.

             13                The problem with that, of course, is that

             14    there's nothing that provides Rangen water during the

             15    nonirrigation season.  If they're mitigating with

             16    wastewater, it's important to note that the North Side

             17    Canal Company doesn't deliver for nearly five months.

             18    So for nearly five months Mr. Morris could not possibly

             19    obtain wastewater.

             20                The maximum credit out of the Martin-Curren

             21    Tunnel itself for most of the year, for the 2013 year,

             22    was less or just over 1 cfs.  Again, whatever -- even

             23    those flows would be subject to whatever is flowing

             24    over the Curren Ditch.  And again, for the last 12 out

             25    of 14 years, it's been less than 15 cfs.
                                                                  67


              1                The bottom line I think you'll find is that

              2    there's no way, as a matter of fact -- and that's what

              3    this whole proceeding is about, it's not possible to

              4    obtain a credit for 6.1.  It's not possible to obtain a

              5    credit for 3.4, and that's what we're going to talk

              6    about.

              7                Thank you, Director.

              8           THE HEARING OFFICER:  Thank you, Mr. Haemmerle.

              9                Any rebuttal, an opening statement,

             10    Mr. Budge?

             11           MR. TJ BUDGE:  I'll try to be brief.

             12                But it does, I think, merit pointing out

             13    that a lot of the issues that Mr. Haemmerle has raised

             14    are not really issues in this proceeding.  Since filing

             15    our mitigation plan, we've interviewed Frank Erwin.

             16    We've interviewed Butch Morris.  Deposed Alan Hansten.

             17                And we've learned a lot of information from

             18    these events.  And some of the criticisms that Rangen

             19    has raised are not criticisms where we're trying to get

             20    more credit than is due, it's simply a reflection of

             21    both parties having a better understanding of how water

             22    is actually delivered in that area.

             23                We're not here to try to get a leg up or

             24    get more credit than what we're due.  What we are here

             25    to do is to explain what we've been doing for many
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              1    years that's benefited Rangen.  For at least ten years

              2    Rangen has had an extraordinary benefit from the Sandy

              3    Pipe that groundwater users put in at their sole

              4    expense, and from North Side Canal Company water rights

              5    that the groundwater users own and deliver through that

              6    pipe, and for the use of wastewater through that pipe.

              7                We've got no credit for that.  We had no

              8    mitigation obligation to Rangen, yet they have

              9    benefited extensively for many years, and they will

             10    continue to benefit.  And all we're asking is that we

             11    get credit for the money and effort that we have spent

             12    year over year and continue to spend to benefit spring

             13    flows in the Hagerman area, including the Rangen flows.

             14                Let me just real quickly walk through the

             15    items that we seek mitigation credit for.  Conversions,

             16    CREP, and recharge.  This has been going on for many

             17    years in other cases.  There's a standard procedure for

             18    accounting for the conversions and CREP and recharge,

             19    and running the model and accounting for the benefit.

             20                All we're asking is for the Department to

             21    continue what's happened in other cases, continue to

             22    run the model, give credit where credit is due.

             23                Mitigation via the Sandy Pipe.  The pumpers

             24    aren't asking for more mitigation credit than actually

             25    benefits Rangen from the Sandy Pipe.  We understand
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              1    that the Sandy Pipe does not provide more benefit than

              2    the water that discharges from the tunnel.  There's

              3    some questions as to whether the tunnel measurements

              4    are accurate.  Department personnel have explained that

              5    they may not be very accurate.

              6                There may be some need for improved

              7    measuring devices to calculate the credit going

              8    forward.  That's all we ask.  And we're certainly happy

              9    to participate in enabling accurate measurements and

             10    accurate calculation of the credit.  We've always

             11    understood that was an irrigation season credit.  We're

             12    not asking for year-round credit.  That's not an issue

             13    in this proceeding.

             14                The assignment of our Billingsley Creek

             15    water right.  This is interesting.  There's water in

             16    the creek right now that could be used.  There is more

             17    than the 9 cfs mitigation obligation in the creek right

             18    now that Rangen could use.

             19                Absent Rangen's protest of our water right

             20    application, that would be approved in short order.

             21    They obviously are protesting that, and we understand

             22    they have the right to do that.  But we're prepared to

             23    deliver that water to them immediately, to assign our

             24    application to them immediately and they can take

             25    advantage of the priority date and the water right
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              1    associated with that.

              2                Improvements to the Curren Tunnel.  We

              3    learned in the last proceeding that the Curren Tunnel

              4    induces water from the aquifer.  Dr. Brendecke will

              5    explain from an engineering standpoint how this works.

              6                The Curren Tunnel is there because it

              7    increased the flow of water from the aquifer to Rangen

              8    and to others.  And it's simple common sense to expect

              9    that extending the tunnel, enlarging the tunnel would

             10    induce more flow from the tunnel.

             11                Drilling a horizontal well.  This was a

             12    proposal that originated with Rangen.  Rangen hired an

             13    engineering firm to evaluate that.  And that firm, SPF

             14    Engineering, identified drilling a second tunnel, a

             15    horizontal well if you want to call it that, as a

             16    solution to providing more water to Rangen.

             17                All we seek is the Department's approval of

             18    that as a realistic mitigation solution so that we can

             19    take the work that's been done by Rangen's engineers

             20    and our own and continue to evaluate the feasibility of

             21    that and the engineering that would be required to make

             22    that happen.

             23                We can't tell you today how much water

             24    we're going to get from drilling the well.  There are

             25    models.  We can model the impact of the horizontal well
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              1    or extending the tunnel.  You'd also need to measure it

              2    and see how much more water comes out of the aquifer.

              3                This is just another in the list of

              4    solutions that we've identified to find a way to get

              5    water to Rangen.  That's all we're trying to do, is get

              6    them water and avoid curtailment.

              7                An over-the-rim plan.  This has been done

              8    before and engineered before.  We've identified water

              9    rights in the vicinity of Rangen.  We'll show you

             10    there's lots of groundwater rights nearby, a very

             11    robust aquifer near Rangen, and there's no reason to

             12    think that we couldn't interconnect some of those wells

             13    and deliver them to Rangen, just as we had done or

             14    proposed to do and had approved for Snake River Farms.

             15                And then lastly, on the Snake River Farm

             16    case that Mrs. Brody discussed earlier, Clear Springs

             17    was the one that was proposing the pump-back.  They

             18    thought that was a suitable solution.  And if they

             19    think that's a suitable solution, so do we.

             20                Tom Rogers testified in the prior hearing

             21    that there are a number of pump-back systems at

             22    hatcheries throughout the state and other parts of the

             23    country.  There's no reason that that couldn't be

             24    designed here with aeration and whatever else may be

             25    needed.  And so this is also one of the solutions we'll
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              1    discuss.

              2                Many of these solutions provide the full

              3    9 cfs, some provide part.  And at the end of day, we'll

              4    need to know which ones the Director believes are

              5    reasonable mitigation solutions so that we can

              6    implement the ones of those that are most cost

              7    effective.

              8                That's all we're trying to do, Director, is

              9    avoid drastic circumstances and dire consequence of

             10    curtailment by providing them water.  And there's a lot

             11    of ways to do it.  We just need to know which ways

             12    you'll accept, and we could put those into place.

             13                Thank you.

             14           THE HEARING OFFICER:  Thank you.  Thank you,

             15    Mr. Budge.

             16                All right.  Are we now ready for

             17    presentation of testimony?

             18           MR. HAEMMERLE:  Rangen's ready, Director.

             19           THE HEARING OFFICER:  Okay.  IGWA?

             20           MR. RANDY BUDGE:  Ready.

             21           THE HEARING OFFICER:  All right.  Glad we're

             22    here.  First witness.

             23                Who will be examining?

             24           MR. RANDY BUDGE:  We'd call Lynn Carlquist as

             25    IGWA's first witness.
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              1           THE HEARING OFFICER:  Okay.  Mr. Carlquist, if

              2    you'll come forward, please.

              3                And, Mr. Randy Budge, I am assuming you are

              4    examining the witness?

              5           MR. RANDY BUDGE:  Correct.

              6           THE HEARING OFFICER:  Okay.  Mr. Carlquist, if

              7    you'll raise your right hand, please.

              8

              9                    RICHARD LYNN CARLQUIST,

             10    having been called as a witness by IGWA and duly sworn

             11    to tell the truth relating to said cause, testified as

             12    follows:

             13

             14           THE HEARING OFFICER:  Thank you.  Please be

             15    seated.

             16                And Mr. Budge.

             17

             18                      DIRECT EXAMINATION

             19    BY MR. BUDGE:

             20           Q.   Could you please state your name and

             21    address for the record, please.

             22           A.   Richard Lynn Carlquist.  1082 South -- 1092

             23    South 2500 East in Hazelton, Idaho 83335.

             24           Q.   What do you do for a living, Mr. Carlquist?

             25           A.   I farm in that Hazelton area.
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              1           Q.   And what type of -- just generally describe

              2    your farm operation and irrigation practices.

              3           A.   It's a row-crop farming operation where we

              4    raise small grains, alfalfa, sugar beets, and beans.

              5           Q.   And do you irrigate from groundwater?

              6           A.   I irrigate from groundwater and from canal

              7    sources, and I have a wastewater right.

              8           Q.   Are any of your water rights subject to

              9    curtailment in this proceeding?

             10           A.   Yes, they are.

             11           Q.   And do you also have conversion acres?

             12           A.   I do.

             13           Q.   Are you currently a member of North Snake

             14    Groundwater District?

             15           A.   I am.

             16           Q.   And how long have you been a member?

             17           A.   I've been a member of North Snake

             18    Groundwater District since its inception, since it was

             19    formed.

             20           Q.   And do you currently serve in a capacity as

             21    chairman of the District?

             22           A.   I do.

             23           Q.   How long have you served in that capacity?

             24           A.   The last six years.

             25           Q.   And prior to serving as chairman, did you
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              1    have a position on the board of directors?

              2           A.   I was on the board of directors.

              3           Q.   Were you on the initial board of directors

              4    since the inception of the District?

              5           A.   Yes.

              6           Q.   You also provided testimony before the

              7    Department in the Rangen delivery call case that was

              8    heard last May of 2013?

              9           A.   Yes.

             10           Q.   And you testified on behalf of the District

             11    and also IGWA in the previous delivery call cases known

             12    as the Surface Water Coalition case and also the Blue

             13    Springs -- or Blue Lakes and Clear Springs cases?

             14           A.   Yes, I did.

             15           Q.   Can you tell us approximately when the

             16    North Snake Groundwater District was formed?

             17           A.   It was formed in the late '90s.

             18           Q.   And what's the general purpose of the

             19    District?

             20           A.   It's to oversee the protection of the

             21    groundwater rights that are owned by the members of the

             22    District.

             23           Q.   Approximately how many acres are in North

             24    Snake Groundwater District?

             25           A.   Approximately 97,000 acres that are
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              1    irrigated with well water, groundwater.

              2           Q.   Are you acquainted with the other districts

              3    that are participating in this proceeding that are

              4    subject to the curtailment order?

              5           A.   Yes, a little bit.

              6           Q.   And what other districts would be impacted?

              7           A.   It would be Magic Valley Groundwater

              8    District and Southwest Irrigation District.

              9           Q.   And what about Goose Creek Irrigation

             10    District?

             11           A.   Goose Creek has some impact in the impact

             12    area.

             13           Q.   Do you know approximately how many acres

             14    are involved in the other two districts?

             15           A.   Just very approximately.

             16           Q.   What would that be?

             17           A.   There's about 125,000 acres, I believe, in

             18    Magic Valley Groundwater District; and there's around

             19    75- to 80,000 acres affected in Goose Creek and

             20    Southwest Irrigation District.

             21           Q.   If I understand your testimony correctly,

             22    there are approximately 300,000 irrigated acres in

             23    these four districts you've described?

             24           A.   Yes.

             25           Q.   Do you know approximately how many wells
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              1    exist within your District, North Snake?

              2           A.   We have around 879 wells or -- in North

              3    Snake Groundwater District.

              4           Q.   And are all of those wells within the zone

              5    of curtailment established in the Rangen curtailment

              6    order that was issued January 29th of 2014?

              7           A.   I believe almost all of them are.

              8           Q.   Is North Snake Groundwater District a

              9    member of the Idaho Groundwater Appropriators, Inc.,

             10    which is commonly referred to as IGWA?

             11           A.   We are.

             12           Q.   And do you know approximately when IGWA was

             13    organized?

             14           A.   I believe IGWA was organized in 1997.

             15           Q.   And what was the purpose, if you know, of

             16    IGWA?

             17           A.   To have a common group to represent the

             18    groundwater pumpers in the ESPA.

             19           Q.   And has IGWA been actively involved in

             20    mitigation efforts on behalf of its Groundwater

             21    District members?

             22           A.   Yes, they have.

             23           Q.   Can you just provide a very general

             24    overview of the type of mitigation efforts that IGWA

             25    participates in?
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              1           A.   We have done recharge mitigation efforts.

              2    We've been involved in conversion mitigation efforts.

              3    We've been involved in dry-up mitigation efforts,

              4    through some of the federal programs and on a District

              5    basis, for the most part.  I think those cover it.

              6           Q.   And can you describe who IGWA's members

              7    are.

              8           A.   There are members that are the groundwater

              9    districts and irrigation districts within the ESPA.  I

             10    believe there's approximately nine of those.  There are

             11    a number of cities.  There are a number of industrial

             12    organizations, businesses that are members of the

             13    District -- or of IGWA.

             14           Q.   And as chairman of the North Snake

             15    Groundwater District, do you also sit on the executive

             16    committee of the Idaho Groundwater Appropriators?

             17           A.   Yes, I do.

             18           Q.   Are you here to testify on behalf of your

             19    district, North Snake, as well as IGWA?

             20           A.   Yes.

             21           Q.   Have you had direct involvement in the

             22    financing of the various mitigation projects that have

             23    been undertaken by IGWA and the groundwater districts

             24    in response to delivery calls?

             25           A.   Yes, through our North Snake Groundwater
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              1    District I have.

              2           Q.   And what expenditures have the districts

              3    incurred in order to pursue mitigation efforts with

              4    respect to the Surface Water Coalition?  Just in a

              5    general manner, how is that handled?

              6           A.   Assessments are made through membership in

              7    IGWA to cover the expenses incurred in trying to

              8    provide mitigation that our -- the various groundwater

              9    districts and irrigation districts and cities and other

             10    members are assessed to cover the mitigation costs that

             11    have been undertaken by IGWA.

             12           Q.   And what do those costs involve?  Excuse

             13    me.  Strike that question.  Let me rephrase it.

             14                The mitigation efforts to the Surface Water

             15    Coalition on an annual basis involve what from a

             16    financial standpoint?

             17           A.   Dollar amount or the type of --

             18           Q.   Just the type of things you do that cost

             19    money.

             20           A.   We have purchased water that's been used

             21    for recharge, we have purchased water to use for

             22    mitigation, and we have purchased facilities that have

             23    provided mitigation.

             24           Q.   With respect to mitigation efforts to the

             25    Surface Water Coalition, does that involve the lease of
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              1    water from the holders of storage rights?

              2           A.   Yes, it has.

              3           Q.   And are those leases that happen on an

              4    annual basis?

              5           A.   They have.

              6           Q.   And do those leases vary year to year,

              7    depending on what the requirements may be to meet

              8    mitigation obligations?

              9           A.   They have varied some year to year.

             10           Q.   And just generally, that involved leasing

             11    water from the reservoir system and delivering them

             12    downstream to senior Surface Water Coalition members

             13    who have an obligation?

             14           A.   That's what's happened.

             15           Q.   And are those costs typically paid by

             16    assessment to the members?

             17           A.   They have been.

             18           Q.   Can you give us a range of what they may

             19    have been over the last ten years from year to year,

             20    what would be the approximate range.

             21           A.   For the total ten years or for --

             22           Q.   What would be a low to a high number over

             23    that last ten-year period that you've been involved

             24    with?

             25           A.   Well, on the low it's been in the low tens
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              1    of thousands of dollars, up to the millions of dollars

              2    that we have spent in some years.

              3           Q.   And that would simply be expenditures based

              4    on member assessments to mitigate to the Surface Water

              5    Coalition?

              6           A.   Yes.

              7           Q.   Have you also been involved in other

              8    mitigation projects with respect to senior rights who

              9    have made calls in the Thousand Springs area?

             10           A.   I have.

             11           Q.   And what mitigation efforts have been

             12    undertaken there?

             13           A.   Well, they were some of the same mitigation

             14    efforts.  We've done some recharge efforts, some dry-up

             15    efforts in the past.  We have done some conversion

             16    efforts in the past.  And we have actually purchased

             17    some water in the past to provide mitigation.  And

             18    we've also purchased some of these various facilities

             19    that have provided mitigation.

             20           Q.   When you mention recharge efforts and --

             21    what about the CREP program?

             22           A.   The CREP program is one of the dry-up

             23    programs that IGWA, with the members of IGWA, helped to

             24    get organized and instituted in the State of Idaho.

             25    And we've paid all of the up-front costs that have been
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              1    associated with that CREP program.

              2           Q.   And with respect to the conversion acres,

              3    is the water that's delivered to conversion acres

              4    leased by IGWA and the districts for delivery to those

              5    acres?

              6           A.   Yes, it is.

              7           Q.   And you've been able to finance that

              8    through an annual assessment?

              9           A.   Yes, that's what we've done.

             10           Q.   And I'll come back to that -- those

             11    programs more specifically.  I wanted to just give you

             12    an overview of the financial ability that the districts

             13    have shown over the years.

             14                Have you made any -- have the districts and

             15    IGWA made any acquisitions of facilities or water

             16    rights as a part of their mitigation plans in the

             17    Thousand Springs area?

             18           A.   We have.

             19           Q.   What acquisitions have been made?

             20           A.   Well, I don't remember exact date, but we

             21    purchased what was commonly known as Pristine Springs,

             22    10 cfs of water at Pristine Springs for $11 million.

             23    That provided mitigation in the Blue Lakes' facility.

             24    And we purchased three aquaculture facilities for

             25    approximately $30 million that provided mitigation of
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              1    Thousand Springs.

              2           Q.   Approximately what have these groundwater

              3    districts expended over the last ten years insofar as

              4    acquisitions and purchases to meet mitigation

              5    obligations?

              6           A.   Well, just roughly calculated, I have

              7    figured that we've spent over $50 million in providing

              8    mitigation costs associated with the rights.

              9           Q.   And those permanent acquisitions that you

             10    described from Pristine Springs and the large hatchery

             11    facilities from the Hardy family, how have they been

             12    financed?

             13           A.   Part of the loan was through the Idaho

             14    Water Resource Board for some of the purchases that we

             15    have made, and bonds were issued actually through the

             16    Idaho Water Resource Board that the groundwater

             17    districts have obligated ourselves to pay off.

             18           Q.   In your opinion, based on your experience

             19    and testimony, Mr. Carlquist, does IGWA and the

             20    groundwater districts have the financial ability to

             21    fund some or all of the mitigation alternatives that

             22    have been described in your mitigation plan filed in

             23    this case?

             24           A.   Well, we think we do.  It will be an

             25    additional expense to us, but that's what we'll have to
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              1    look at doing.

              2           Q.   Are you familiar with the curtailment order

              3    that the Director issued on January 29th, 2014, of this

              4    year which curtailed approximately 157,000 acres west

              5    of the Great Rift?

              6           A.   Yes.

              7           Q.   And do you know approximately -- you said

              8    your water rights are involved in that curtailment?

              9           A.   I have one water right involved in that

             10    curtailment.

             11           Q.   And do you know how many cities have water

             12    rights that are impacted by that curtailment order?

             13           A.   The number I've heard -- and I haven't

             14    personally examined their rights, but there's around 20

             15    some cities involved with curtailment in that order.

             16           Q.   And do you have dairies that are members of

             17    your Groundwater District?

             18           A.   Yes, we do.

             19           Q.   And approximately how many dairies are

             20    within your District?

             21           A.   Oh, I haven't tried to figure out how many

             22    dairies there are.  But the largest portion of dairy

             23    industry in the Magic Valley is in our District, in

             24    North Snake Groundwater District.

             25           Q.   So to your knowledge, are there dairies
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              1    that are impacted adversely by the curtailment order

              2    that's been issued?

              3           A.   Yes, there are.  Most of them.

              4           Q.   Are there industries and commercial

              5    businesses within your District that are also impacted?

              6           A.   There are.

              7           Q.   And do you know how many?

              8           A.   I don't know how many.

              9           Q.   Do you have any other members of your

             10    District that you could identify?

             11           A.   Some of the cheese facilities.  Jerome

             12    Cheese, I believe, is impacted.  They belong to our

             13    District.  Some of the other processors belong to our

             14    District, but I haven't tried to determine which ones.

             15           Q.   Do those cities that are within your

             16    District and those commercial and industries within

             17    your District, do they rely upon North Snake

             18    Groundwater District and IGWA to meet their mitigation

             19    obligations?

             20           A.   Yes, they have done that in the past.

             21           Q.   So your plan in this case to mitigate to

             22    Rangen is submitted on behalf of all of your member

             23    groundwater users?

             24           A.   Yes.

             25           Q.   You should have in front of you
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              1    Exhibit 1001 -- or excuse me, 1000, which is entitled

              2    IGWA's Mitigation Plan and Request for Hearing.

              3           A.   Yes.

              4           Q.   Are you familiar with that plan?

              5           A.   Yes, I am.

              6           Q.   Were you involved in the preparation of

              7    that plan?

              8           A.   Yes, I was.

              9           Q.   Were others involved with you?

             10           A.   Yes, they were.

             11           Q.   Who else was involved with you?

             12           A.   Members of our Groundwater District, and

             13    then a member of the other groundwater districts that

             14    have been affected by this order.

             15           Q.   So it's your testimony that the boards of

             16    all of the affected districts -- North Snake, Magic,

             17    Southwest Irrigation District, and Goose Creek -- have

             18    participated?

             19           A.   Yes, they have.

             20           Q.   That plan contained a number of

             21    alternatives that were presented at the time it was

             22    filed, February 11th, 2014.

             23                Can you describe why the plan contained

             24    multiple alternatives provided to Rangen.

             25           A.   Some of the alternatives that were put in
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              1    the plan we knew would not provide the total amount of

              2    water needed.  And so we had to have multiple sources

              3    to provide the mitigation water that the plan required.

              4                And some of them we were not sure whether

              5    they would be accepted or not by the Department.  And

              6    so we provided multiple options to try and cover the

              7    water required under the order.  It's very, very

              8    difficult to come up with that much water to a direct

              9    spring.

             10                And so we looked at what options might be

             11    available to us to provide that.  And we tried to

             12    describe them as best we could in this mitigation plan

             13    in the amount of time we had to put it together.

             14           Q.   Mr. Carlquist, would it be accurate to say

             15    that the districts would not know which of these

             16    proposals would be acceptable until the Director acts

             17    on the petition and issues an order?

             18           A.   I think that's correct.

             19           Q.   Would it also be correct -- is my

             20    understanding also correct that the District's intent

             21    was also to set forth Rangen proposals to consider?

             22           A.   Well, I think so, yes.

             23           Q.   In other words, at the time the plan was

             24    filed, you didn't know what, if any, of those proposals

             25    would be acceptable to Rangen?
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              1           A.   No, we did not.

              2           Q.   To this day, do you know of any of these

              3    proposals that are acceptable to Rangen?

              4           MR. HAEMMERLE:  Director, I'm going to object.

              5    We had a brief discussion awhile ago.  This all

              6    involves discussions between the parties, settlement

              7    discussions.  Mr. Budge is trying to elicit from the

              8    witness whether or not he has had conversations with

              9    us.

             10                Whether or not those conversations occurred

             11    or not are not admissible in these proceedings.  The

             12    only thing that you can ask is "Have there been

             13    discussions, and have they been successful?"  That's

             14    it.  It is a mitigation plan that people object to.

             15    We've objected to it.  That's obvious.

             16                Anything else about whether he's had

             17    discussions, not had discussions, the extent of those

             18    discussions should not be inquired into --

             19           MR. RANDY BUDGE:  Excuse me for interrupting.

             20    Let me clarify.  I did not ask anything about

             21    discussions with Rangen, nor do I intend to.  There

             22    have been no discussions with Rangen since this was

             23    filed whatsoever, either between counsel or the

             24    parties.  I'll lay some additional foundation for this

             25    witness so that he can testify regarding his knowledge
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              1    as to whether Rangen, to his knowledge, has accepted

              2    anything proposed.

              3           THE HEARING OFFICER:  Okay.

              4           MR. RANDY BUDGE:  Let me just lay some

              5    foundation.  And I'll withdraw that question, and I'll

              6    lay some foundation and re-ask it.

              7           THE HEARING OFFICER:  All right.  The question

              8    is withdrawn.

              9                Mr. Budge, will you please allow

             10    Mr. Haemmerle to finish what he's saying before you

             11    interject your statement.  Thank you.

             12           MR. RANDY BUDGE:  Okay.

             13           MR. HAEMMERLE:  That's fine.  But I have one

             14    other -- you know, Mr. Budge is going to elicit some

             15    testimony about whether we have accepted or not

             16    accepted.  That just seems to strike whether there's

             17    been settlement discussions and whether we've accepted

             18    it or not.  We're here objecting to the entire

             19    mitigation plan, except for conversions, CREPs, those

             20    kinds of things, and to the extent they deserve any

             21    credit out of the Sandy Pipeline.  That's what I said

             22    in the opening, and that's what we're here to discuss.

             23           THE HEARING OFFICER:  The question's been

             24    withdrawn, Mr. Haemmerle.

             25           MR. HAEMMERLE:  Thank you.
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              1           THE HEARING OFFICER:  I'll keep your argument in

              2    mind.

              3           Q.   (BY MR. RANDY BUDGE):  Mr. Carlquist, did

              4    you have an opportunity to review the two different

              5    objections filed in this proceeding by Rangen?

              6           A.   I did.

              7           Q.   Did you also have an opportunity to review

              8    Rangen's responses to discovery requests to Mr. -- to

              9    Rangen?

             10           A.   Yes.

             11           Q.   And based on your review of those filings

             12    made by Rangen in this case, to your knowledge, is it

             13    your understanding that Rangen has not been willing to

             14    accept any mitigation offer proposed by the District?

             15           MR. HAEMMERLE:  Same objection.

             16           THE HEARING OFFICER:  Overruled.

             17           THE WITNESS:  Yes, they objected to all of them

             18    up to this date.  Today I heard some testimony -- or

             19    not testimony, but some comments given that they might

             20    accept some of them.

             21           Q.   (BY MR. RANDY BUDGE):  So today's comments

             22    by Mr. Haemmerle in this case would be the first

             23    indication that you were aware of that anything

             24    presented in the District's mitigation plan might be

             25    acceptable in part by Rangen?
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              1           A.   That's correct.

              2           Q.   And just to clarify, in light of

              3    Mr. Haemmerle's comments, have you had any discussions

              4    or negotiations whatsoever with anyone from Rangen or

              5    any of Rangen's attorneys since the filing of the

              6    mitigation plan in this case?

              7           A.   No.

              8           MR. HAEMMERLE:  Objection.  Objection.

              9           THE HEARING OFFICER:  Okay.  Basis?

             10           MR. HAEMMERLE:  Settlement discussions are not

             11    admissible.  They are not admissible, whether -- even

             12    to the extent there were discussions or no discussions,

             13    they're not admissible.

             14           THE HEARING OFFICER:  Overruled.  Overruled,

             15    Mr. Haemmerle.  We're not talking about the subjects of

             16    negotiations.  We're talking about whether there were

             17    any negotiations or not.

             18           MR. RANDY BUDGE:  Correct.

             19           THE HEARING OFFICER:  That's a subject, at least

             20    initially, that can be presented as evidence.

             21           MR. RANDY BUDGE:  Well, and the purpose is to

             22    make it unnecessary for counsel to object about

             23    discussions of negotiations because, as the witness

             24    said, there have been none.  There have been no

             25    meetings.  There have been no discussions.
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              1           MR. HAEMMERLE:  To the extent that's a

              2    statement, that goes both ways.  You see how this

              3    works, Director, whether there's been discussions or

              4    not, they're not admissible.  They're not relevant, and

              5    they go both ways.

              6           THE HEARING OFFICER:  Overruled.

              7                Mr. Budge, Mr. Carlquist.

              8           MR. RANDY BUDGE:  Thank you.

              9           Q.   Looking, if you would, please,

             10    Mr. Carlquist, I wanted to ask you just some general --

             11    provide some general overview questions regarding your

             12    mitigation plan, and I'll come back with some more

             13    specific questions that you may know.  If you would

             14    look at your plan on page 2, under proposal No. 1, a

             15    credit is requested for conversions for voluntary

             16    dry-ups and for groundwater recharge.

             17                Can you just tell us very generally what is

             18    a conversion and what have the districts been doing in

             19    the past with respect to conversion acres.

             20           A.   A conversion generally is when a

             21    groundwater pumper converts the system that he has in

             22    place to use surface water.  And then through a lease

             23    arrangement and an agreement with the canal company to

             24    wheel that surface water, pumps surface water, rather

             25    than pumping groundwater.
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              1           Q.   And how long have conversions been going on

              2    within your District?

              3           A.   Our first conversions were -- started to be

              4    put in place in early 2000, around 2003 and '4.

              5           Q.   And have they gone on every year since

              6    then?

              7           A.   They have gone on.  They've increased in

              8    scope since that first initiation.

              9           Q.   And to the best of your knowledge, do you

             10    expect conversions to continue to go on forward

             11    indefinitely?

             12           A.   I believe they will.

             13           Q.   With respect to 1B, also on page 2 of your

             14    mitigation plan, voluntary dry-ups, can you just give a

             15    general description of what is intended by voluntary

             16    dry-ups.

             17           A.   In the past we have had some of our members

             18    participate in voluntary dry-ups that have been part of

             19    mitigation plans.  And we also participated in the

             20    formation of a plan that's generally known as the CREP

             21    program or the CREP dry-up program where groundwater

             22    pumpers will enter into an agreement not to pump their

             23    groundwater for a stipulated period of time in lieu of

             24    which they will receive compensation for not pumping

             25    the groundwater.
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              1           Q.   And is the effect of the conversion program

              2    and the CREP program to reduce pumping from the

              3    aquifer?

              4           A.   Yes, it is.

              5           Q.   So to your knowledge, would those

              6    proposals, conversions and CREP, provide immediate

              7    benefit to Rangen?

              8           A.   I think they would.

              9           Q.   The third item under No. 1 is groundwater

             10    recharge.

             11                Can you generally describe what is intended

             12    by the proposal 1C that provides groundwater recharge.

             13           A.   Groundwater recharge, the intent is to

             14    provide more water in the aquifer that would be

             15    available for those either pumping sources or for the

             16    discharges that come out of the Thousand Springs area.

             17                And we've used that for mitigation for

             18    previous orders that have been in place that we have

             19    gotten credit for recharge that we have put in place.

             20           Q.   And does groundwater recharge programs the

             21    districts have participated in consist in part of water

             22    delivered through canal systems and conversion acres?

             23           A.   Yes.

             24           Q.   And does it also consist in part on

             25    financial contributions that IGWA and the districts
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              1    have made to the Department to facilitate their

              2    recharge efforts?

              3           A.   Yes.  IGWA has participated in covering the

              4    cost of recharge that's been done through the

              5    Department of -- the Idaho Water Resource Board.

              6           Q.   And does this portion of your plan request

              7    credit for those past and future activities?

              8           A.   Yes, we have.

              9           Q.   Does the District calculate the credit, or

             10    do you rely upon the Department to calculate the

             11    credit?

             12           A.   The Department calculates the credit.  We

             13    have no ability to really calculate the credit.

             14           Q.   There are two other proposals -- excuse me,

             15    three other proposals -- 7, 8, and 9 -- that are

             16    contained in your plan, Exhibit 1000.  And -- excuse

             17    me, before we go to that, turn to page 3.  Your plan

             18    discusses an assignment of water right 36-16976.

             19                Can you please describe in general terms --

             20    and I'll come back to it later -- why you propose to

             21    assign that particular water right filing to Rangen.

             22           A.   Well, it's a permit that we have filed with

             23    the Department.  And it has been put into -- what do

             24    you call it?  It's been -- what's the word I want?

             25    It's been in the paper, that -- the proposal's been put
                                                                  96


              1    in the paper.  But our purpose in it is that would

              2    provide direct mitigation to Rangen for this water that

              3    they are asking for.

              4           Q.   And is that a proposal that would provide

              5    water immediately to Rangen?

              6           A.   Yes, it would.

              7           Q.   You also have as a part of your mitigation

              8    proposal item 2 on page 2 that's entitled mitigation

              9    via the Sandy Pipe.

             10           A.   Yes.

             11           Q.   And just give me a general overview of

             12    that, and then I'll come back and go into detail of

             13    that as well.

             14           A.   The Sandy Pipeline was built in around

             15    2003.  And it was built initially because of some of

             16    the initial discussions or orders that came from the

             17    Department concerning Rangen and some of the other

             18    senior water rights that were down in the Hagerman

             19    Valley.

             20                And we purchased some property that was

             21    owned by Mr. John Sandy where there were some pond-type

             22    structures.  And we arranged for a diversion to come

             23    from the W-26, the North Side Canal lateral, and be

             24    diverted into those ponds.

             25                And we built a structure, a small dam
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              1    structure, at the headgate and constructed the pipe

              2    that ran from that pond down through to where it

              3    discharges into the Curren Ditch.

              4                And that would provide water to those

              5    senior supplies down there that would then not have to

              6    take water off the Curren Tunnel.  And that water left

              7    in the Curren Tunnel would then benefit Rangen.

              8           Q.   So all of these aspects of your plan that

              9    we've discussed so far -- the request for credits for

             10    conversions, for dry-ups for CREP, for recharge, for

             11    mitigation for Sandy Pond -- is it your understanding

             12    that the districts proposed those in order to provide

             13    immediate water and benefit to Rangen?

             14           A.   Yes.  Most of them have been doing that

             15    already in the past.

             16           Q.   I believe you were present in the courtroom

             17    when the Director issued a ruling that the fish

             18    replacement proposal and the monetary compensation

             19    proposal wouldn't be allowed, absent some stipulation

             20    with Rangen?

             21           A.   I was.

             22           Q.   I want to turn just -- and have you

             23    generally describe the other proposals that are there

             24    contained on page 4 of your plan, improvements to the

             25    Curren Tunnel.
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              1                Why was that proposed?

              2           A.   Well, in some discussions with Mr. Morris,

              3    among others, it was indicated to us that the tunnel

              4    becomes somewhat clogged with moss and I don't know

              5    what other type of debris.  But in the past it has been

              6    regularly cleaned and taken care of, and that has

              7    improved the flow in the past.  And so we thought that

              8    was certainly something to look at and to see if that

              9    would not be able to improve the flow.

             10           Q.   What's intended by item No. 7, the

             11    horizontal well?

             12           A.   Well, we've had an engineering firm that

             13    has done some looking at the geology in the area, and

             14    have indicated that a horizontal well would very likely

             15    provide additional flows to the Rangen facility if a

             16    horizontal well were constructed.  And that would

             17    provide direct water right there.

             18           Q.   And what's proposed by No. 8, the vertical

             19    well with delivery over the rim, just in general terms?

             20           A.   Whether we would drill a new well or use

             21    existing wells would have to be determined.  But in

             22    past mitigation obligations we have provided a plan

             23    whereby we would provide water to a spring by

             24    connecting wells that pump that same water on top and

             25    provide a delivery system which would deliver that
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              1    water directly to the spring.

              2           Q.   Provide a general description of item 9,

              3    the direct pump-back.  What's proposed by that

              4    alternative?

              5           A.   Well, the direct pump-back would be for a

              6    spring hatchery facility to take water off the bottom

              7    end and pump it back up to the top, re-aerate it

              8    through that pumping system, and utilize it again

              9    through their facility to raise fish.

             10           Q.   Proposal 7, the horizontal well;

             11    proposal 8, the vertical well; and proposal 9, the

             12    pump-back alternatives, is my understanding correct

             13    that none of the infrastructure or assets to accomplish

             14    those alternatives presently are in existence?

             15           A.   They're not.

             16           Q.   And is it also correct that the districts

             17    have not yet done any thorough engineering or technical

             18    analysis or facility property acquisitions that would

             19    be necessary to implement those plans?

             20           A.   We have not done anything concrete.  We

             21    have spoken with many of the well owners on top of the

             22    rim that own property and those wells immediately on

             23    top of the rim, who all indicated they would try to

             24    cooperate with us in any way possible for them.

             25           Q.   But insofar as your mitigation plan has
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              1    been criticized by Rangen because it lacked sufficient

              2    engineering and technical analysis, are you aware of

              3    that?

              4           A.   Yes, I am.

              5           Q.   And when is the first time the districts

              6    ever understood they had a mitigation obligation to

              7    Rangen?

              8           A.   I don't remember the exact date.

              9           Q.   Was it any time prior to the issuance of

             10    the order in this facility -- or in this case on

             11    January 29th of 2014?

             12           A.   That was the first time we knew that.

             13    Prior to that there was not an order requiring us to

             14    deliver water to Rangen.

             15           Q.   And to your knowledge, was the prior call

             16    by Rangen deemed futile?

             17           A.   It was.

             18           Q.   And so there was no obligation of the

             19    districts to provide mitigation prior to the

             20    January 29th, 2014 order; is that correct?

             21           A.   That's correct.

             22           Q.   So would the districts have undertaken the

             23    costs and expense of property acquisitions and

             24    engineering prior to the existence of a mitigation

             25    obligation this year?
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              1           A.   No, we would not, and have not.

              2           Q.   In your opinion, based on your experience

              3    on mitigation efforts elsewhere, would it be possible

              4    to have accomplished that type of acquisitions of

              5    assets and engineering analysis by the time your plan

              6    was filed, which was February 11th, some 12 or 13 days

              7    after the first curtailment order?

              8           A.   No, it would not.  The one thing that

              9    happened, we had very little time.  There was a stay

             10    issued.  But at the time we put this together, we did

             11    not know there would be a stay.  And so we were

             12    scrambling to try and find methodology that we could

             13    put together to present to the Department.

             14           Q.   Mr. Carlquist, would you reasonably expect

             15    the Director, if he approved some or all of these

             16    alternatives, would attach conditions to them?

             17           A.   I think he would.

             18           Q.   And would you expect those conditions to

             19    require such things as technical reports and analysis

             20    and land acquisition and the like?

             21           A.   They would.

             22           Q.   And once -- assuming the Director were to

             23    issue approval with various conditions attached, what

             24    do you anticipate the districts would do?

             25           A.   Well, we would try to select which of these
                                                                 102


              1    options that were given that would work the best and be

              2    probably the least expensive to us to provide the water

              3    that would be required.  And then we would go forward

              4    and try and get that taken care of.

              5           Q.   And so your determination of what project

              6    to pursue would depend in part upon what got approved?

              7           A.   Yes.

              8           Q.   In part upon the conditions?

              9           A.   Yes.

             10           Q.   And then you would go forward with some

             11    feasibility studies and technical analysis to evaluate

             12    it?

             13           A.   We would look at the one that would provide

             14    the necessary water in the best possible way with the

             15    least amount of expense, obviously.

             16           Q.   And what type of a time period would you

             17    expect to be necessary, based on your prior experience,

             18    once you had that order from the Director to actually

             19    investigate some alternatives and implement them?

             20           A.   I would think it would take at least a

             21    year, and maybe more.

             22           Q.   And was that one of the reasons why IGWA

             23    and the districts made the other proposals we discussed

             24    earlier that would provide immediate benefit for Rangen

             25    in the short term?
                                                                 103


              1           A.   Yes.  We would try to get what we could in

              2    the immediate.  But to provide 9 cfs of water is pretty

              3    difficult, like I said, to a particular spring, an

              4    individual spring.  And some of these might be the only

              5    way that we could get that accomplished to provide the

              6    full amount.

              7           Q.   I think you have in front of you

              8    Exhibits 103.  If you'd turn to that, which is a

              9    mitigation plan IGWA filed October 6th of 2009,

             10    requesting a credit for conversions, dry-ups, and

             11    recharge.

             12           A.   Yes.

             13           Q.   Do you recognize that filing?

             14           A.   I do.

             15           Q.   And if you would turn to the following

             16    exhibit, 104 is the order that was issued by the

             17    Director May 14th of 2010 approving that particular

             18    plan.

             19           A.   Yes.

             20           Q.   When you testified earlier that the

             21    Department had approved previously credits for those

             22    types of activities, is this the plan and approval

             23    order that you had in mind and were considering?

             24           A.   Yes, it is.

             25           Q.   To your knowledge, Mr. Carlquist, have
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              1    mitigation credits been provided and allowed by the

              2    Department in other delivery call cases for CREPs,

              3    conversions, and recharge?

              4           A.   They have.

              5           Q.   And were credits, to your knowledge,

              6    allowed in proceedings pertaining to the Surface Water

              7    Coalition call?

              8           A.   Yes, they have.

              9           Q.   And were credits also allowed with respect

             10    to the delivery calls made by Blue Lakes Trout Company

             11    and Clear Springs Food?

             12           A.   Yes, they were.

             13           Q.   If you would look to Exhibit 1005.  And

             14    that's an order issued by the Director under date of

             15    July 10th of 2010 granting credits relative to -- for

             16    those same activities to the Surface Water Coalition?

             17           A.   Yes.

             18           Q.   And if you would, please, turn to page 3 of

             19    that Exhibit 1005.  And you'll see finding of facts

             20    No. 12 and 13 discuss the CREP program.

             21           A.   Yes.

             22           Q.   You testified earlier that IGWA and the

             23    groundwater districts had funded the CREP program?

             24           A.   Yes, we have.  The up-front costs of the

             25    CREP program we've funded.
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              1           Q.   To your knowledge, did IGWA and the

              2    districts fund 100 percent of the private costs of that

              3    federal program?

              4           A.   Yes, I think we did.

              5           Q.   And finding of fact No. 12 states as

              6    follows, that "Private contributions for cash and in

              7    kind services was $75,041,883."  And then the following

              8    sentence, "IGWA agreed to contribute a total of

              9    $3 million in cash to enrollees as a signing bonus at

             10    the rate of $30."

             11           A.   Yes.

             12           Q.   When you testified earlier that IGWA had

             13    paid the startup costs, is that what you were referring

             14    to?

             15           A.   Yes.  We actually received a loan from the

             16    Idaho Water Resource Board for the bulk of that, and

             17    are still paying that back.

             18           Q.   And the next sentence, again on finding of

             19    facts 12, states that "In addition, groundwater

             20    districts which are underlying members of IGWA agree to

             21    contribute 375,000 of in-kind services in the form of

             22    water measurement."

             23           A.   Yes.

             24           Q.   Has in fact, to your knowledge, IGWA and

             25    the districts made that particular contribution to
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              1    comply with the order?

              2           A.   We have been providing funding for

              3    measurement of the aquifer, yes.

              4           Q.   And is that funding for measurement an

              5    ongoing year-to-year obligation?

              6           A.   It is.

              7           Q.   Finding of fact No. 13 basically reflects

              8    that IGWA's contribution in relationship to the total

              9    CREP program of some $258 million.

             10                To your knowledge, could the CREP program

             11    have been undertaken, absent the private funding made

             12    by IGWA?

             13           A.   I don't think it would have been approved

             14    and accepted.

             15           Q.   Okay.  I want to go back, Mr. Carlquist,

             16    and talk a little more specifically about the specific

             17    aspects of your conversion of -- your mitigation plan,

             18    excuse me, Exhibit 1.  And some of these questions I

             19    think you may have answered in part, but let me ask you

             20    some questions specifically relative to conversions.

             21                Is all of the conversion water paid for by

             22    the districts?

             23           A.   By the districts and/or members of the

             24    districts.

             25           Q.   Okay.  And if the districts pay for those
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              1    costs, do they in turn assess it to their groundwater

              2    members who use the water?

              3           A.   Yes.

              4           Q.   And some conversions have been described in

              5    proceedings as soft conversions and some are described

              6    as hard conversions.

              7                Can you explain the difference between

              8    those.

              9           A.   A soft conversion is one in which a system

             10    is put in place to use surface water, and they will use

             11    surface water as long as it can be obtained and

             12    delivered to them.  But if we cannot rent or obtain

             13    that water and deliver it to them, then they can still

             14    be hooked up and can go back and pump their wells.

             15           Q.   And do you know how many of each type that

             16    you have in your District?

             17           A.   Almost all of them now are what is called a

             18    soft conversion.

             19           Q.   And when the District or IGWA makes

             20    arrangements to lease water from a storage system to

             21    deliver to those conversion acres, how is that water

             22    delivered from the storage system?

             23           A.   It's delivered through contracts and

             24    agreements we have with a couple of the canal companies

             25    to deliver that water to those sites where the
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              1    conversions were made.

              2           Q.   And what are the two canals through which

              3    the conversion water is delivered?

              4           A.   They are North Side Canal Company and

              5    Milner/Gooding or AFRD No. 2.

              6           Q.   And has all of the delivery occurred within

              7    your District west of the Great Rift trim line that was

              8    set in this case?

              9           A.   There -- on the North Side of the river,

             10    they're all in our District.  Southwest Irrigation

             11    District has done a fair amount of conversion work and

             12    pumping systems on their irrigation district over

             13    there, which I'm not that familiar with.  But of the

             14    two districts on the north side of the river, all the

             15    conversions are in North Snake Groundwater District.

             16           Q.   How many acres within your District are

             17    what you classify as conversion acres at the present

             18    time?

             19           A.   We have around 13 --

             20           MR. HAEMMERLE:  Objection.  Calls for

             21    speculation, no foundation.

             22           MR. RANDY BUDGE:  I'll re-ask the question.

             23           THE HEARING OFFICER:  Thank you.

             24           Q.   (BY MR. RANDY BUDGE):  Do you know,

             25    Mr. Carlquist, how many conversion acres exist in your
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              1    District?

              2           A.   There's 13,400.

              3           MR. HAEMMERLE:  Objection.  Foundation, calls

              4    for speculation.

              5           THE HEARING OFFICER:  Mr. Carlquist, I think if

              6    you answer the question that Mr. Budge has asked, you

              7    won't get to a number yet.  So if you'll just answer

              8    the question that Mr. Budge is asking, and we'll

              9    proceed through this methodically.

             10           Q.   (BY MR. RANDY BUDGE):  Without giving the

             11    answer to how many acres, are you familiar with the

             12    conversion acres in your District?

             13           A.   Yes, I am.

             14           Q.   And does your District maintain records of

             15    the converted acres by owners, by address of owner, by

             16    description of property converted, and by water right

             17    of the particular wells that is converted to surface

             18    water?

             19           A.   Yes, we do.

             20           Q.   And are those records maintained in the

             21    ordinary course of the business of your District?

             22           A.   They are.

             23           Q.   And are those records reported on an annual

             24    basis to the Idaho Department of Water Resources?

             25           A.   They are.
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              1           Q.   And who do you report those to?

              2           A.   Those in our District are reported, I

              3    believe, to our watermaster, Cindy Yenter, who I think

              4    then forwards them up to get the calculations done here

              5    what credit we'll get.

              6           Q.   Do you also maintain records of the

              7    quantity of water delivered to conversion acres by

              8    owner of the acres?

              9           A.   We do.

             10           Q.   So by reason of that, do you review those

             11    records periodically?

             12           A.   Yes, we do.

             13           Q.   And are you familiar with the number of

             14    acres as they've existed and changed over the years

             15    since the program's inception?

             16           A.   I am.

             17           Q.   How have the acres varied?  Have the

             18    conversion acres been increasing year to year or --

             19           A.   They have been increasing since the

             20    inception when we first started doing conversions, and

             21    we're about at a maximum point now because the canals

             22    cannot deliver any additional conversion water down

             23    their system.

             24                And the agreement is that they will only

             25    deliver if they have a capacity to do so.  But so far
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              1    they've been able to deliver that water.

              2           Q.   Do you know the number of acres of

              3    conversion acres you have in your District today?

              4           A.   Yes, I do.

              5           Q.   And what is that number?

              6           A.   It's around 13,400.

              7           Q.   Do those acres vary year to year?

              8           A.   They have gone up, but they don't vary very

              9    much.  They stay constant.  We had some new conversions

             10    two years ago.  We did not have any last year.  And I

             11    don't anticipate many more, because the fact that the

             12    canals will not be able to deliver unless some -- quite

             13    a bit of additional lateral work were done to allow

             14    them to deliver water, because their first priority is

             15    to deliver water to the members of their canal company.

             16           Q.   So is it your belief that the number of

             17    conversion acres has about reached its maximum, based

             18    on what the canals can deliver in your districts?

             19           A.   At the present time, without some

             20    additional infrastructure work, it is.

             21           Q.   And does the amount of storage water that's

             22    delivered to conversion acres vary from year to year?

             23           A.   It does.

             24           Q.   And what causes that variation?

             25           A.   The amount of water available for lease
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              1    from those owners of those storage rights that we lease

              2    from.  Some years there's not enough water in the

              3    storage system, and so they cannot and do not lease

              4    water to us.

              5           Q.   And for purposes of the credit being

              6    requested in this proceeding, is it requested based

              7    upon the actual number of converted acres and the

              8    actual amount of water delivered?

              9           A.   It's the actual amount of water delivered

             10    through those conversion acres.

             11           Q.   And when you provide that information to

             12    Cindy Yenter and the Department, to your knowledge,

             13    does the Department or Ms. Yenter attempt to verify the

             14    information provided by your District?

             15           A.   Yes.

             16           Q.   Do you have a general knowledge of what

             17    happens from there?  What does Mrs. Yenter do to derive

             18    or result in a credit being calculated comes back to

             19    you?

             20           A.   Ms. Yenter has told us that she of course

             21    verifies the conversions and the water.  And of course

             22    the water, we get a billing from each of those canal

             23    companies for the amount of water that they have

             24    delivered.  So it's pretty easy to see how much water

             25    has been delivered.
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              1                And then I believe it comes up to Boise to

              2    be calculated -- and I'm not sure which individuals up

              3    here do the calculation.  But the calculation will be

              4    run through the model to see how much credit is derived

              5    from that conversion.  Those conversions.

              6           Q.   So your District doesn't do that

              7    calculation?

              8           A.   No.

              9           Q.   To your knowledge, Mr. Carlquist, has the

             10    expert that's been retained by IGWA and the districts

             11    for many years, Dr. Brendecke, do you rely upon him to

             12    review and confirm the calculations of credits that may

             13    be done by the Department?

             14           A.   We have done that.

             15           Q.   You don't do it directly from any personnel

             16    within the District?

             17           A.   No.

             18           Q.   Turn to Exhibit 106, please.

             19                And, Justin, can you pull that one up,

             20    1006.

             21           MR. MAY:  1006?

             22           MR. RANDY BUDGE:  Does a spreadsheet come with

             23    that?

             24           MR. MAY:  I can get you the spreadsheet if you

             25    need to look at it.
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              1           THE HEARING OFFICER:  What's the number again,

              2    Randy?

              3           MR. RANDY BUDGE:  1006.

              4           THE HEARING OFFICER:  Oh, okay.

              5           Q.   (BY MR. RANDY BUDGE):  That exhibit should

              6    consist of a -- there it is -- spreadsheet.

              7                Mr. Carlquist, I think the hard copy you

              8    have in front of you is simply one page of a

              9    spreadsheet.

             10           A.   I believe it's one year, one page of a

             11    spreadsheet for the year 2009.

             12           Q.   And I believe that exhibit --

             13           MR. TJ BUDGE:  Scroll down to the bottom.

             14           MR. MAY:  Like that?

             15           MR. RANDY BUDGE:  Okay.

             16           Q.   Mr. Carlquist, if you'll look at the

             17    display on the screen, it appears to be a spreadsheet

             18    that has the conversion by owner, by address, by

             19    location, and by legal description, along with the

             20    number of acres involved on a year-by-year basis, 2009

             21    through 2013?

             22           A.   Yes.

             23           Q.   Is that the information that is compiled by

             24    the District that you described earlier and is supplied

             25    to Ms. Yenter?
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              1           A.   I believe this is one that is put together

              2    by the Department after we supply the information to

              3    them.  Our spreadsheet's a little bit different than

              4    this.

              5           Q.   Okay.

              6           A.   But I believe this is one that the

              7    Department compiles.  And you can't see it on there,

              8    but it shows a place of diversion and acres that are

              9    also a part of that.  There, right there (indicating).

             10           Q.   So when the Department compiles the

             11    information, they return a spreadsheet back to you?

             12           A.   If we request it, we can get it back, yes.

             13           Q.   And is there anything that goes back and

             14    forth between your District and the Department to

             15    reconcile any discrepancies?

             16           A.   Generally, I don't think there's been very

             17    many discrepancies that I remember.  They calculate the

             18    credit based on -- and see, on this particular one,

             19    it's not actually showing the acre-feet delivered to

             20    those particular conversions.  And so that's got to be

             21    somewhere else on another spreadsheet.

             22           MR. RANDY BUDGE:  We'd offer Exhibit 106.

             23           MR. TJ BUDGE:  1006.

             24           MR. RANDY BUDGE:  1006.

             25           MR. HAEMMERLE:  There's no showing -- well, this
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              1    is a Department record?

              2           MR. MAY:  Do we know, did this come off of

              3    the --

              4           MR. HAEMMERLE:  No objection.

              5           THE HEARING OFFICER:  Okay.

              6           Q.   (BY MR. RANDY BUDGE):  With respect to the

              7    conversion, Mr. Carlquist --

              8           THE HEARING OFFICER:  Just a moment, Mr. Budge.

              9                Document marked as Exhibit 1006 is received

             10    into evidence.  Thank you.

             11                (Exhibit 1006 received.)

             12           MR. RANDY BUDGE:  Excuse me.

             13           Q.   Mr. Carlquist, are the districts requesting

             14    credits be calculated by the Department consistent with

             15    past practices for both past and future conversions?

             16           A.   Yes.  And I'm not sure if they -- in the

             17    past I don't believe they've calculated a credit to

             18    this particular spring.  So we're asking now that they

             19    do that.

             20           MR. RANDY BUDGE:  Mr. Director, probably an

             21    appropriate time for the lunch break.  I went a little

             22    bit over, but it's the end of this conversion topic

             23    and...

             24           THE HEARING OFFICER:  Okay.  Okay with the

             25    parties?  Come back in an hour?  Is that enough?
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              1           MR. HAEMMERLE:  How about 1:30, Director?

              2           THE HEARING OFFICER:  Do you want that long?

              3           MR. HAEMMERLE:  No.  One hour is good.

              4           THE HEARING OFFICER:  Well, let's call it 1:15.

              5    Okay?

              6           MR. HAEMMERLE:  Okay.

              7           THE HEARING OFFICER:  Thanks.

              8                (Lunch recess.)

              9           THE HEARING OFFICER:  We're back recording after

             10    the lunch break.

             11                And, Mr. Carlquist, you are under oath.

             12                Mr. Budge, you may continue to examine.

             13           MR. RANDY BUDGE:  Thank you.

             14           Q.   Mr. Carlquist, we ended by questions

             15    regarding the conversion component in the mitigation

             16    plan.  I had a couple more questions on the voluntary

             17    dry-up and CREP portion of the plan.

             18                Does the District or IGWA, to your

             19    knowledge, maintain any records of the number of acres

             20    involved in the CREP program or other dry-ups?

             21           A.   We're not maintaining anything with regard

             22    to the CREP program.

             23           Q.   And do you have knowledge of who maintains

             24    those records?

             25           A.   I believe the NRCS maintains those records.
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              1           Q.   And do you know who calculates the credit

              2    based on those NRCS records?

              3           A.   I believe the Department of Water Resources

              4    is calculating credits.

              5           Q.   Do you do any independent modeling or other

              6    efforts to try to calculate credits relative to those

              7    dry-ups and conversion acres?

              8           A.   No.

              9           Q.   Is it IGWA's request in this case that they

             10    receive a credit for benefits to the Rangen Springs

             11    calculated based on the model for these CREPs and

             12    dry-ups similar to other cases?

             13           A.   Yes.

             14           Q.   Let me turn to recharge activities.

             15                Does IGWA participate in recharge

             16    activities?

             17           A.   We have done -- in the past participated in

             18    various recharge activities.

             19           Q.   And I think you testified earlier some of

             20    the recharge relates to the water that is delivered

             21    through the canal systems of North Side and AFRD 2 as a

             22    part of conversions?

             23           A.   Yes.  We get charged a canal loss for all

             24    of those acres that water is delivered to, and that

             25    ranges from 7 percent up to 48 percent loss in the
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              1    canal delivering the water to them.  And so we pay for

              2    that much additional water that goes through the

              3    canals.

              4           Q.   And does IGWA maintain records of those

              5    canal losses, or are those maintained by the canal

              6    companies?

              7           A.   No.  Just the total amount that we are

              8    billed for that is delivered through the canal company.

              9           Q.   Okay.  When you say you're billed for, are

             10    you referring to what the canal companies charge you

             11    for water delivered?

             12           A.   Yes.  Delivered at Milner is how we get

             13    charged for it.

             14           Q.   And that's a conveyance charge on a per

             15    acre for --

             16           A.   It's a conveyance charge, plus the amount

             17    of water delivered at the headgate for the conversion.

             18           Q.   Does IGWA participate in any way in any

             19    State run or managed recharge efforts?

             20           A.   We have participated to help put some of

             21    the infrastructure in place at a couple of locations.

             22    One at Milepost 31.  We paid some of the funding for

             23    that structure to be put in place.  And then we also

             24    did up on the Aberdeen-Springfield system to put a

             25    diversion structure in place.  We paid money for it.
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              1           Q.   Have you made any direct financial

              2    contributions to the Water Resource Board to support

              3    their recharge program?

              4           A.   We have.  We've made a financial

              5    contribution -- I believe the last time was in 2011 --

              6    to help cover the cost of the wheeling fees that are

              7    charged by the canal companies for the Idaho Water

              8    Resource Board's recharge efforts.

              9           Q.   Can you turn to Exhibit 1077.

             10           MR. MAY:  -77 or 1007?

             11           MR. RANDY BUDGE:  1077.  You don't need that

             12    one.

             13           Q.   Could you identify that exhibit.

             14           A.   Yes.  These are correspondence between IGWA

             15    through your office and Mr. Quinn with the Idaho Water

             16    Resource Board, recharge coordinator, about the funding

             17    that we paid to the Water Resource Board.

             18           Q.   And does that exhibit, 1077, the amounts

             19    reflected in that letter, is that what you were

             20    referring to insofar as the financial contribution to

             21    the Board?

             22           A.   Well, that was part of it.  We also paid

             23    direct funding for some of the infrastructure too.  But

             24    this was money directly to the Water Resource Board.

             25           MR. RANDY BUDGE:  We'd offer Exhibit 1077.
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              1           THE HEARING OFFICER:  Mr. Haemmerle?

              2           MR. HAEMMERLE:  For the proposition that just

              3    money was donated, I have no objection.

              4           THE HEARING OFFICER:  Okay.  The document marked

              5    as Exhibit 1077 is received into evidence.

              6                (Exhibit 1077 received.)

              7           Q.   (BY MR. RANDY BUDGE):  Mr. Carlquist, does

              8    IGWA or your District keep any of the records of these

              9    various activities you've described with respect to

             10    recharge contributions and recharge deliveries?

             11           A.   No.

             12           Q.   Do you rely upon the Department to maintain

             13    those records?

             14           A.   Yes.

             15           Q.   Is it the District's request in this

             16    proceeding that the Director provide a credit based on

             17    modeled benefits to Rangen from these recharge efforts

             18    in the same manner as other cases?

             19           A.   That's what we've asked for, yes.

             20           Q.   The mitigation plan also requests a credit

             21    for certain recharge through the Sandy Pond --

             22           A.   Yes.

             23           Q.   -- is that correct?

             24           A.   That's correct.

             25           Q.   Can you briefly describe the Sandy Pond,
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              1    where it is located and what it consists of.

              2           A.   It's down the Hagerman Valley, a little bit

              3    south of where Rangen's facility is.  It's at the end

              4    of what the North Side Canal Company's lateral -- I

              5    think it's W-26.  And it's where the headwaters of the

              6    Sandy Pipeline, where the Sandy Pipeline originates.

              7                It's property we purchased from a Mr. Sandy

              8    back in about 2003 to construct the Sandy Pipeline.

              9    And water is diverted out of the canal company into the

             10    ponds.

             11                Mr. Sandy had an agreement to take the

             12    tailwater off the end of the canal already, and we took

             13    over that agreement and enlarged upon it a little bit

             14    with the Sandy Pipeline.  But water coming off the end

             15    of the canal either goes down into the Sandy Pipeline

             16    or fills the ponds, and then goes up into an area to

             17    the east.  We call it the upper pond where if there's

             18    any excess water down there, the pipeline won't take,

             19    or is not being diverted down the pipeline, it goes up

             20    there and is recharged into the aquifer.

             21           Q.   Water supplied to the pond is wastewater

             22    from the North Side Canal Company system?

             23           A.   Yes, that's correct.

             24           Q.   And does the North Snake Groundwater

             25    District continue to own the pond?
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              1           A.   We do.

              2           Q.   And are you also responsible for the

              3    operation and management of the pond?

              4           A.   Yes.

              5           Q.   Would you look at Exhibit 1007, which I

              6    think is up on the screen and consists of several

              7    pages.

              8                Do those -- does that exhibit represent

              9    photographs of the Sandy Pond that were maintained by

             10    North Snake as a part of your business records?

             11           A.   Yes.  It shows the ponds during the

             12    construction period and after water had filled in and

             13    was being discharged down the pipeline.

             14           Q.   Without going into detail, would you just

             15    describe what's depicted on those various photographs.

             16    And maybe you can start with the first one that has the

             17    Bates stamp number on it IGWA 00065 on the bottom right

             18    corner.

             19           A.   I believe that's where the water is

             20    being -- coming off of the lateral into the pond.

             21           Q.   And then just go ahead and turn to the next

             22    page.

             23                What's 66?

             24           A.   The next page is discharge at the head of

             25    the Curren Ditch from a couple of different angles.
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              1    The top left one is the water being discharged out the

              2    structure we built.  Just to the left is the water that

              3    comes from Billingsley Creek into the Curren Ditch side

              4    by side there where they come together.  And then the

              5    other three pictures there are just showing the

              6    discharge out of the pipeline into that structure.

              7                The next page is similar pictures further

              8    back showing the two discharges from the Sandy Pipeline

              9    through the Rangen facility and the discharge coming

             10    out of the Sandy Pipeline.

             11                The following page is just showing some of

             12    the infrastructure that was put in place.

             13           Q.   Let's make sure we're on the right page.

             14                That would be under No. page 68?

             15           A.   It's this one that's on the screen right up

             16    there now.

             17           Q.   So you're testifying concerning the one

             18    that's up there now that's page No. 00068?

             19           A.   Yes.

             20           Q.   Go ahead with your description of that.

             21           A.   Well, it's showing some of the structures

             22    that were put in place for the ponds to deliver water

             23    down there to the irrigation needs and the pipeline

             24    being installed.  And of course that one bottom picture

             25    says "Turning water into the middle pond."
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              1                And if we go to the next one, it shows a

              2    bigger picture of the pond with the headgate for the

              3    Sandy Pipeline before water was turned into that pond.

              4                And then the very bottom one -- and I can't

              5    hardly recognize this, it's kind of just a little shot,

              6    but this is, I think, out the upper pond where what we

              7    call the sinkhole.  And when water goes into the upper

              8    pond, it will take a lot of water.  I've seen actually

              9    a whirlpool there when water is being taken into the

             10    ground in that upper pond when it got full.

             11           Q.   On this page you're referring to is page

             12    with IGWA No. 69 on it?

             13           A.   Yes.

             14           Q.   And there are two pictures that are up

             15    there.

             16                The one on the top I think is the one you

             17    described as the pond under construction?

             18           A.   Yes.  It's just about when we completed the

             19    dike and the headgate there for the Sandy -- what we

             20    call the Sandy Pipeline.

             21           Q.   And that's one of three ponds?

             22           A.   Yes.

             23           Q.   And how do you describe that pond?  Is that

             24    the main pond or --

             25           A.   Well, yeah, that's the main pond.  It's the
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              1    biggest of the ponds, and that's the main one.

              2           Q.   What's depicted in the next picture down,

              3    the one in the middle?

              4           A.   I think that's showing water coming out of

              5    the upper pond into that middle pond.

              6           Q.   And how does the middle pond function?

              7           A.   Well, that's the outlet or the pond that

              8    holds the main body of water for regulating the Sandy

              9    Pipeline.

             10           Q.   And then there's also a third pond that you

             11    call the north pond?

             12           A.   Well, yeah, there's a pond down to the west

             13    a little bit which is a lower pond, and that's where

             14    water is delivered out to what was called the Musser

             15    call down there.  And it's right down next to the

             16    highway.  But we don't do any regulation on that pond.

             17    Mr. Morris does all the regulation on that lower pond.

             18           Q.   So is the credit requested for recharge

             19    relating to the Sandy Pond that what goes into the

             20    pond, less what goes out to the Sandy Pipeline and

             21    evaporation?  Is that what you --

             22           A.   Yes, that would be, I think, what we would

             23    ask for for a recharge credit there.

             24           Q.   Go ahead with the next page of the

             25    photograph.  Describe that page 70.
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              1           A.   I think that's just another picture of the

              2    discharge into the headwaters of the Curren Ditch.

              3    It's pictures have kind of been put together.  And

              4    right up at the very left of that picture is where our

              5    discharge structure is.

              6           Q.   And next page, 71?

              7           A.   That picture I'm not sure.  I can't put

              8    together what that picture is.  It's showing some

              9    ponds.  But with the fish hatcheries there, I'm not

             10    sure where that is.

             11           Q.   You're not sure that those are the Sandy

             12    Ponds in the middle of the picture?

             13           A.   They look like the Sandy Ponds.  But I

             14    can't put them in conjunction with the fish hatchery

             15    right there.

             16           Q.   And how about page 72?

             17           A.   Those, I believe, are the ponds.  And they

             18    look very similar.  But in that one I can see the

             19    highway going past the ponds and the three ponds there.

             20           Q.   And the next page, 73?

             21           A.   Again, this is just the discharge where the

             22    Curren Ditch headwaters and are discharged into the

             23    Curren Ditch and the discharge structure showing water

             24    coming through it.

             25           Q.   And page 74, just another picture of that
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              1    discharge --

              2           A.   Another picture of the discharge structure

              3    that was built.

              4           Q.   Do these pictures accurately reflect the

              5    conditions that are shown in them at the time the

              6    pictures were taken, to your knowledge?

              7           A.   I believe they do.

              8           Q.   And do you know when they were taken?

              9           A.   They would have been taken sometime in

             10    2004.

             11           MR. RANDY BUDGE:  We'd offer 1007.

             12           THE HEARING OFFICER:  Mr. Haemmerle?

             13           MR. HAEMMERLE:  I'm going to object to relevance

             14    at this point in time.  I don't think there's been any

             15    showing that North Snake Groundwater District actually

             16    owns any of the water or has a storage right for the

             17    ponds or any permits.

             18           THE HEARING OFFICER:  Mr. Budge?

             19           MR. RANDY BUDGE:  We'll go ahead and provide

             20    further testimony on that.

             21           THE HEARING OFFICER:  Okay.

             22           Q.   Turn to Exhibit 1008.

             23           THE HEARING OFFICER:  So you'll at least hold or

             24    withdraw the offer for a minute, Mr. Budge?

             25           MR. RANDY BUDGE:  Well, it seems to me like an
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              1    objection.  We'll make the offer.

              2           THE HEARING OFFICER:  You'll make the offer?

              3           MR. RANDY BUDGE:  I think we've laid foundation

              4    the pond is a basis for a mitigation plan.  He

              5    described that they own and operate it.

              6           THE HEARING OFFICER:  Overruled.

              7           MR. HAEMMERLE:  My one issue -- I'm sorry,

              8    Director -- was ownership of the water in the pond

              9    itself or any storage permits for that water?

             10           Q.   (BY MR. RANDY BUDGE):  Turn to

             11    Exhibit 1008.

             12           THE HEARING OFFICER:  Okay.  Just a minute.

             13                Overruled again.

             14                The document that's marked as Exhibit 1007

             15    is received into evidence.

             16                (Exhibit 1007 received.)

             17           THE HEARING OFFICER:  Mr. Budge.

             18           Q.   (BY MR. RANDY BUDGE):  Can you identify

             19    1008.

             20           A.   Yes.  I believe it's when we purchased the

             21    property from Mr. Sandy.  This is a copy of the

             22    warranty deed.

             23           Q.   Mr. Carlquist, there are two different

             24    deeds:  One comes from Mountain Valley Properties,

             25    which seem to be signed by John Sandy; and then there's
                                                                 130


              1    a second warranty deed from John and Robin Sandy, also

              2    signed by both John and Robin Sandy.

              3                Is that part of the exhibit you have in

              4    front of you?

              5           A.   Yes, it is.  And I believe it was just the

              6    two properties that was all part of the same purchase.

              7           Q.   And also part of that exhibit there's a

              8    check that's attached.

              9           A.   Yes.

             10           Q.   And the check states it's to acquire -- for

             11    14,000 to acquire 14 shares of NSCC water?

             12           A.   Yes.  North Side Canal Company water that

             13    we bought.

             14           Q.   Okay.  And the last page of that exhibit is

             15    a letter from Zions Bank relating to that stock

             16    purchase indicating they don't have objection to the

             17    transfer.

             18                Do you recognize that?

             19           A.   Yes.

             20           Q.   Are those all part of the records of North

             21    Side -- or North Snake Groundwater District?

             22           A.   Yes.

             23           Q.   And to your knowledge, do those two

             24    warranty deeds represent the District's acquisition of

             25    the property that you've described as the Sandy
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              1    property where the Sandy Ponds were constructed?

              2           A.   Yes.

              3           MR. RANDY BUDGE:  We'd offer Exhibit 1008.

              4           MR. HAEMMERLE:  No objection.

              5           THE HEARING OFFICER:  Okay.  The document marked

              6    as Exhibit 1008 is received into evidence.

              7                (Exhibit 1008 received.)

              8           Q.   (BY MR. RANDY BUDGE):  Would you turn next

              9    to Exhibit 1009.

             10                Do you recognize that as a certificate of

             11    stock from North Side Canal Company to North Snake

             12    Groundwater District for 14 shares?

             13           A.   Yes.

             14           Q.   And is that part of the records of your

             15    District?

             16           A.   Yes.

             17           Q.   And to your knowledge, does that

             18    certificate and exhibit evidence your ownership of

             19    those shares in North Side Canal Company?

             20           A.   Yes, it is.

             21           MR. RANDY BUDGE:  We'd offer Exhibit 1009.

             22           MR. HAEMMERLE:  Question in aid of objection?

             23           THE HEARING OFFICER:  Yes.

             24    ///

             25    ///
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              1                     VOIR DIRE EXAMINATION

              2    BY MR. HAEMMERLE:

              3           Q.   Mr. Carlquist, that water right that you

              4    have before you is for the benefit of Mr. Morris for

              5    irrigation; correct?

              6           A.   The North Side Canal Company water?

              7           Q.   I believe what's indicated on that share

              8    right there.

              9           A.   It has been delivered to a couple of

             10    different places over the time that we have owned the

             11    certificate.  But yes, we have also delivered it down

             12    there I think to Mr. Morris.

             13           MR. HAEMMERLE:  Can I examine, your Honor?  I

             14    don't have that.

             15           THE HEARING OFFICER:  Oh, you mean examine the

             16    document?

             17           MR. HAEMMERLE:  Please.

             18           THE HEARING OFFICER:  Sure.

             19           Q.   (BY MR. HAEMMERLE):  Do you see,

             20    Mr. Carlquist, where it says "14 shares to a particular

             21    40-acre parcel"?

             22           A.   Yes.

             23           Q.   Do you know where that parcel is located?

             24           A.   I don't right off the top of my head.

             25           Q.   Do you know what purpose of use that is?
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              1           A.   For irrigation.

              2           Q.   For irrigation?

              3           A.   Yes.

              4           MR. HAEMMERLE:  No further objection, your

              5    Honor.  I'll --

              6

              7                 CONTINUED DIRECT EXAMINATION

              8    BY MR. BUDGE:

              9           Q.   Next turn to Exhibit --

             10           THE HEARING OFFICER:  Okay.  So no objection to

             11    the offer?

             12           MR. HAEMMERLE:  No objection.

             13           THE HEARING OFFICER:  Okay.  So the document

             14    marked as Exhibit 1009 is received into evidence.

             15                (Exhibit 1009 received.)

             16           Q.   (BY MR. RANDY BUDGE):  Next turn to

             17    Exhibit 1010.  That's identified as a water deed.

             18                Is that document a part of the records of

             19    your District?

             20           A.   Yes, it is.

             21           Q.   And does that evidence the purchase of the

             22    stock which gave rise to the issuance of the

             23    certificate that was just admitted as 1009?

             24           A.   Yes, I believe it is.

             25           MR. RANDY BUDGE:  We'd offer --
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              1           MR. HAEMMERLE:  No objection.

              2           THE HEARING OFFICER:  The document marked as

              3    Exhibit 1010 is received into evidence.

              4                (Exhibit 1010 received.)

              5           Q.   (BY MR. RANDY BUDGE):  Could you identify

              6    Exhibit 1011.  Maybe we can look at all of these three

              7    together.  Exhibit 1011 and 1012 and 1013.

              8                And after you've familiarized yourself with

              9    those, answer whether those are part of the records of

             10    the District pertaining to easements acquired in

             11    conjunction with the operation of the Sandy Ponds.

             12           A.   It was to access to the property that we

             13    purchased through property of Mr. Sandy that was not

             14    purchased, I believe.

             15           Q.   And does Exhibit 1011, that easement

             16    indicates it's to operate the headgates and dike on the

             17    Sandy property?

             18           A.   I believe so, to get through his property

             19    to where those are.

             20           Q.   And then if you look at Exhibit 1012, is it

             21    your understanding that that grant of easement was to

             22    construct and operate the Sandy Pipeline itself?

             23           A.   Yes.

             24           Q.   And then if you look at Exhibit 1013, was

             25    that a grant of easement from Morris with respect to
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              1    the pipeline as it goes through his property?

              2           A.   Yes.

              3           MR. RANDY BUDGE:  And I'd offer Exhibits 1011,

              4    1012, and 1013, all being easements.

              5           THE HEARING OFFICER:  Mr. Haemmerle?

              6           MR. HAEMMERLE:  No objection.

              7           THE HEARING OFFICER:  Documents marked as

              8    Exhibits 1011 through 1013 are received into evidence.

              9                (Exhibit 1011 through 1013 received.)

             10           Q.   (BY MR. RANDY BUDGE):  Turn next to

             11    Exhibit 1014 entitled "Eastern Snake Plain Aquifer

             12    Mitigation Recovery and Restoration Agreement for

             13    2004."

             14                Do you recognize that document?

             15           A.   Yes, I do.

             16           Q.   And if you would turn to the signature

             17    pages.  It appears to have been signed on behalf of

             18    North Snake Groundwater District, along with other

             19    parties, including Rangen.

             20                Do you recognize that?

             21           A.   Yes.

             22           Q.   Is that maintained as a part of the

             23    business records of North Snake Groundwater District?

             24           A.   Yes, it is.

             25           Q.   And what does this agreement relate to
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              1    generally?

              2           A.   It was part of some mitigation efforts that

              3    we were undergoing back in 2004 relating to the -- some

              4    of the mitigation things we were trying to do for the

              5    springs.

              6           Q.   Is it your understanding that the District

              7    related in part to mitigation efforts the District was

              8    doing via the Sandy Pond and the Sandy Pipeline?

              9           A.   Part of the agreement, yes.

             10           MR. RANDY BUDGE:  We'd offer Exhibit 1014.

             11           MR. HAEMMERLE:  Question in aid of objection?

             12           THE HEARING OFFICER:  Yes.

             13

             14                     VOIR DIRE EXAMINATION

             15    BY MR. HAEMMERLE:

             16           Q.   Mr. Carlquist, this particular agreement

             17    was a one-year agreement in 2004 and is no longer in

             18    place today; correct?

             19           A.   It was for one year.  But some of the

             20    things that are in the agreement are still going

             21    forward.

             22           Q.   The agreement is no longer in effect;

             23    correct?

             24           MR. RANDY BUDGE:  I object.  Asks for a legal

             25    conclusion, beyond the scope of direct.
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              1           MR. HAEMMERLE:  I'd object to the admission of

              2    1014 on relevance.

              3           THE HEARING OFFICER:  Okay.  Well, I guess I

              4    have two objections.

              5                You're objecting to the questions because

              6    they're beyond the scope, Mr. Budge, of the direct?

              7           MR. RANDY BUDGE:  His questions in aid of

              8    further objection was that he asked questions on

              9    whether or not it was legally only effective for one

             10    year.  That was asking for a legal conclusion.  This

             11    witness isn't competent to ask.

             12           MR. HAEMMERLE:  I withdraw that question and

             13    make it simpler, Director.

             14                I still object to the admission of the

             15    document based on relevance.

             16           THE HEARING OFFICER:  Nonetheless, I understood

             17    from Mr. Carlquist's testimony that it was limited to

             18    one year.  He has some knowledge about it.  That

             19    information is in the record.  And based on his

             20    qualified testimony, Mr. Haemmerle, I'll allow the

             21    exhibit into the record.

             22                So it's received.  Exhibit 1014 is received

             23    into evidence.

             24                (Exhibit 1014 received.)

             25    ///
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              1                 CONTINUED DIRECT EXAMINATION

              2    BY MR. BUDGE:

              3           Q.   Turn to page 5 of that agreement, if you

              4    would, Mr. Carlquist.

              5           A.   Yes.

              6           Q.   And on page 5, under paragraph 4 has a list

              7    of groundwater user commitments.

              8           A.   Yes.

              9           Q.   And I direct your attention down to

             10    subparagraph (e)(1) through (6).

             11                Do you have those paragraphs?

             12           A.   I do.

             13           Q.   And (e)(2) provides as follows.  This is

             14    part of the groundwater District commitments.  They

             15    would, quote, "...use best efforts to convey North Side

             16    Canal Company operational spills to the Sandy project

             17    into the Sandy Pipeline."

             18           A.   Yes.

             19           Q.   Do you see that?

             20           A.   Yes.

             21           Q.   Is that part of the commitments that the

             22    District undertook back in 2004, to your knowledge?

             23           A.   It is.

             24           Q.   Are those commitments ongoing today?

             25           A.   Yes, we've still been doing that.
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              1           Q.   And have -- has your District in fact

              2    conveyed North Snake -- North Side Canal Company spills

              3    continuously from then to date?

              4           A.   Yes, we have.

              5           Q.   And that utilized both the Sandy Pond, the

              6    recharge, and Sandy Pipeline for water deliveries?

              7           A.   Yes.

              8           Q.   Commitment (e)(3) states, "Continue to

              9    provide surface water as substitute supply to

             10    4300 acres of previously converted groundwater

             11    irrigation -- irrigated acres in North Snake

             12    Groundwater District."

             13                Did that commitment continue from 2004 to

             14    date?

             15           A.   Yes.  We've increased the number of acres,

             16    as in previous testimony was given.

             17           Q.   Your earlier testimony to continue to

             18    supply irrigation water to converted acres is a part of

             19    that commitment?

             20           A.   Yes.

             21           Q.   Do you consider that to be an ongoing

             22    obligation?

             23           A.   Yes.

             24           Q.   Turn next, if you would, to Exhibit 1015.

             25    It's entitled "North Snake Groundwater District Sandy
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              1    Pipeline Project Operation and Maintenance Agreement."

              2                Do you recognize that document?

              3           A.   Yes.

              4           Q.   Do you know whether or not that was an

              5    attachment in your files to Exhibit 1014, the 2004

              6    agreement, or was that a separate document?

              7           A.   I think it was a separate document.

              8           Q.   And is that part of your records maintained

              9    by the District?

             10           A.   Yes.

             11           Q.   And to your knowledge, does that accurately

             12    reflect the operation and maintenance requirements

             13    relating to the Sandy Pipeline project?

             14           A.   Yes, I think it does.

             15           MR. RANDY BUDGE:  We'd offer Exhibit 1015.

             16           THE HEARING OFFICER:  Mr. Haemmerle?

             17           MR. HAEMMERLE:  No objection.

             18           THE HEARING OFFICER:  The document marked as

             19    Exhibit 1015 is received into evidence.

             20                (Exhibit 1015 received.)

             21           Q.   (BY MR. RANDY BUDGE):  Mr. Carlquist, that

             22    particular exhibit describes the ponds that you were

             23    mentioning earlier in your testimony that are

             24    identified here as the upper, the middle, and the

             25    lower?
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              1           A.   Yes.

              2           Q.   If you look in the second full paragraph

              3    under the description of the upper pond, do you see

              4    that?

              5           A.   Yes.

              6           Q.   The second sentence there states as

              7    follows, "The pond also has an emergency spillway which

              8    diverts water to a large overflow area with a number of

              9    small ponds and a sizable sinkhole which is capable of

             10    taking 15 cfs on a continuous basis."

             11           A.   Yes.

             12           Q.   Is that the heart of the recharge activity

             13    that has gone on at the Sandy Pond, as far as you know?

             14           A.   Yes, it is.

             15           Q.   And has that been continuous to date?

             16           A.   Yes.  When enough water has come down

             17    there, the pipeline couldn't take it, it goes down

             18    there.

             19           Q.   And is it the District's request that the

             20    Department calculate a credit to Rangen based on the

             21    recharge to the Sandy Pond that was a part of the

             22    obligations under these agreements?

             23           A.   Yes, I think that's what we'd like to do.

             24    I believe the canal company has records of how much

             25    water has come out of that lateral, so...
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              1           Q.   Are you familiar with the use of the Sandy

              2    Pipeline to provide irrigation water to Butch Morris?

              3           A.   Yes.

              4           Q.   How does that work, if you'd describe it?

              5           A.   When the Sandy Pipeline was constructed,

              6    there is a diversion box that was constructed a little

              7    more than halfway down.  And the pumps that he utilizes

              8    to irrigate the farm ground down there were connected,

              9    hooked up to that diversion structure where the pipe

             10    goes from 36 inches down to 24 inches.  And he pumps

             11    out of there.

             12                And then there's also a separate pipeline

             13    that diverts water about an eighth of a mile further

             14    west to where he has another pump that pumps water for

             15    his farming operation down there.

             16                And then the excess water when he's not

             17    pumping goes on down the pipe and is discharged into

             18    the Curren Ditch.

             19           Q.   Is your District compensated by Mr. Morris

             20    or anyone else for your delivery of water to him?

             21           A.   No.

             22           Q.   Rangen in this case has objected to the

             23    District's use of the Sandy Pipeline to transport

             24    wastewater on the basis of the lack of a permit for

             25    wastewater.
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              1                During the period since 2004 when the

              2    agreement was entered into, as shown in Exhibit 1014,

              3    has anyone previously indicated that your District was

              4    supposed to file and get an application to do the -- to

              5    use wastewater as was contemplated by the 2000

              6    agreement, Exhibit 1014?

              7           A.   Not to my knowledge.

              8           Q.   I noted Rangen was a party to that

              9    signatoried agreement.

             10                Do you recall Rangen prior to this

             11    proceeding ever objecting to the delivery of wastewater

             12    from North Side Canal down the Sandy Pipeline?

             13           A.   Not to my knowledge.

             14           Q.   Could the witness be handed -- or look at

             15    Exhibit 1016.

             16           A.   Okay.  I have it.

             17           Q.   What's the date of that document?

             18           A.   Dated February 11th, 2014.

             19           Q.   Do you recognize that as a memorandum

             20    agreement that was entered into on that date between

             21    North Snake and Howard Butch Morris?

             22           A.   Yes, it is.

             23           Q.   Prior to the date of that agreement, did

             24    you have any written agreement with Mr. Morris for the

             25    delivery of irrigation water through the Sandy
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              1    Pipeline?

              2           A.   No, no written agreement.  Just a verbal

              3    agreement that we had with him to deliver.

              4           Q.   And that verbal agreement had been in

              5    existence since 2004?

              6           A.   Yes.

              7           Q.   And this is the first time it was reduced

              8    to a writing?

              9           A.   As far as I know, yes.

             10           Q.   To your knowledge, does the written

             11    agreement or memorandum agreement, Exhibit 1016, does

             12    it reflect the basic terms of the oral agreement as you

             13    understood that had been in place prior to the written

             14    agreement?

             15           A.   Yes.  It has another paragraph there

             16    relating to this particular order that was issued by

             17    the Department that really wasn't in any previous

             18    verbal agreement that we had with him.

             19           MR. RANDY BUDGE:  We'd offer Exhibit 1016.

             20           MR. HAEMMERLE:  No objection.

             21           THE HEARING OFFICER:  The document marked as

             22    Exhibit 1016 is received into evidence.

             23                (Exhibit 1016 received.)

             24           Q.   (BY MR. RANDY BUDGE):  Would you turn to

             25    Exhibit 1017, please.
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              1                Do you recognize this as an Application for

              2    Permit that's entitled "Third Corrected" filed by your

              3    District, North Snake, Magic Valley Groundwater

              4    District, and Southwest Irrigation District?

              5           A.   Yes, it is.

              6           Q.   And was that filing made in order to secure

              7    a right to use the wastewater that went into the Sandy

              8    Pond as described in the application for mitigation and

              9    recharge mitigation?

             10           A.   It is.

             11           Q.   Was that filed in response to objections in

             12    this case by Rangen that there was no water right to

             13    deliver water through the Sandy Pipeline?

             14           A.   Yes, that's why we filed it.

             15           Q.   At the time of the 2004 agreement we

             16    discussed earlier, was there any request that you

             17    recall that a water right permit would be necessary to

             18    use the wastewater under that 2004 agreement?

             19           A.   Not that I know of.

             20           MR. RANDY BUDGE:  We'd offer Exhibit 1018 -- or

             21    excuse me, 1017.

             22           THE HEARING OFFICER:  Mr. Haemmerle?

             23           MR. HAEMMERLE:  Well, I'm going to object at

             24    this point, Director, because that particular

             25    application has simply -- I don't think it's even been
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              1    published, so it's not relevant.  I'd object on that

              2    basis.

              3           THE HEARING OFFICER:  Overruled.  So it's

              4    received into evidence.

              5                Sorry, Mr. Budge.

              6                (Exhibit 1017 received.)

              7           Q.   (BY MR. RANDY BUDGE):  Mr. Carlquist, would

              8    you turn to the next exhibit, 1018, title "Application

              9    for Permit No. 36-16976."

             10           A.   Yes.

             11           Q.   Do you recognize this as the Application

             12    for Permit that was filed by your District, Magic, and

             13    others to water on Billingsley Creek?

             14           A.   Yes, it is.

             15           Q.   Could you describe -- excuse me, strike

             16    that.

             17                Is that application, as far as you know, a

             18    true and correct copy of the original filed with the

             19    Department?

             20           A.   Yes, I think it is.

             21           Q.   And is that part of your business records?

             22           A.   Yes.

             23           Q.   What was the purpose of the filing of that

             24    application?

             25           A.   We felt like this water was unappropriated
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              1    and it would be possible to utilize this water if we

              2    received a license and permit for it to provide for the

              3    mitigation that possibly could come from this call that

              4    Rangen has made.

              5           Q.   And this is the Application for Permit you

              6    testified about earlier that the districts proposed to

              7    assign to Rangen as needed to allow them to divert

              8    water from the talus slope?

              9           A.   Yes.

             10           Q.   And that arose out of the cease-and-desist

             11    order to Rangen?

             12           A.   Yes.

             13           Q.   You testified briefly about proposed

             14    improvements to the Curren Tunnel was one of the parts

             15    of your plan that the districts desire to engineer and

             16    investigate the feasibility of?

             17           A.   Yes.

             18           Q.   To your knowledge, has Rangen provided any

             19    access to the districts to allow this work to be

             20    completed?

             21           A.   Not that I know of.

             22           MR. RANDY BUDGE:  Just one moment, if I may.

             23                No further questions.  Thank you,

             24    Mr. Carlquist.

             25           THE HEARING OFFICER:  Okay.  Thank you.
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              1                Mr. Haemmerle, are you examining?

              2           MR. HAEMMERLE:  I am.

              3           THE HEARING OFFICER:  Okay.  Do you need a

              4    moment to organize?

              5           MR. HAEMMERLE:  Maybe if we can have like five

              6    minutes or so.

              7           THE HEARING OFFICER:  Okay.  Let's take five.

              8                (Recess.)

              9           THE HEARING OFFICER:  We're recording again

             10    after a brief break.

             11                Mr. Haemmerle, you may cross-examine

             12    Mr. Carlquist.

             13           MR. HAEMMERLE:  Thank you.

             14

             15                       CROSS-EXAMINATION

             16    BY MR. HAEMMERLE:

             17           Q.   Good afternoon, Mr. Carlquist.

             18           A.   Good afternoon.

             19           MR. RANDY BUDGE:  Excuse me.  We were going to

             20    offer that 1018.

             21           MR. HAEMMERLE:  Oh, yeah.  Go ahead.

             22           THE HEARING OFFICER:  Okay.

             23           MR. RANDY BUDGE:  We'd offer Exhibit 1018.  I

             24    apologize, Mr. Haemmerle.

             25           MR. HAEMMERLE:  No objection.
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              1           THE HEARING OFFICER:  The document marked as

              2    Exhibit 1018 is received into evidence.  Thank you.

              3                (Exhibit 1018 received.)

              4           Q.   (BY MR. HAEMMERLE):  As I was saying, good

              5    afternoon, Mr. Carlquist.

              6           A.   Good afternoon.

              7           Q.   You and I have talked before during your

              8    deposition?

              9           A.   We have.

             10           Q.   Mr. Carlquist, you were identifying all the

             11    groundwater pumpers in your District, and that involves

             12    many groundwater pumpers, many cities, many industries;

             13    correct?

             14           A.   Yes.

             15           Q.   And it's true that most of those people who

             16    obtained those water rights understood that they were

             17    obtaining late priority groundwater rights; correct?

             18           A.   Some realized to a greater extent than

             19    others did, yes, but...

             20           Q.   Anyone who obtains water rights understands

             21    that they are subject to the prior-appropriation

             22    doctrine in the state of Idaho; correct?

             23           A.   I wouldn't say everyone does, but most do.

             24           Q.   Everyone should; correct?

             25           A.   Yes.
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              1           Q.   Everyone understands that the law in the

              2    state of Idaho is first in time, first in right;

              3    correct?

              4           MR. RANDY BUDGE:  You know, I'm going to object

              5    to this line of questioning.  I think we're beyond the

              6    scope of direct.  And we're going to ask this witness

              7    legal questions on the law in Idaho, water law?

              8           MR. HAEMMERLE:  I'll move on, Director.

              9           THE HEARING OFFICER:  Thank you.  Sustained.

             10           Q.   (BY MR. HAEMMERLE):  Now, Mr. Carlquist, we

             11    had a chance to speak about a week ago about -- I think

             12    it was on March 4th about the mitigation plan filed by

             13    IGWA; correct?

             14           A.   Yes.

             15           Q.   And you had a chance to review the

             16    specifics of it at that time; correct?

             17           A.   Yes.

             18           Q.   And you've had a chance to further review

             19    it since March 4th; correct?

             20           A.   Yes, to a certain extent.

             21           Q.   Okay.  And we talked a lot about what IGWA

             22    had or hadn't done under that mitigation plan on

             23    March 4th; correct?

             24           A.   Yes.

             25           Q.   Okay.  Now, if you have that before you,
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              1    that's Exhibit 2020.

              2           MR. RANDY BUDGE:  The plan?

              3           MR. HAEMMERLE:  The mitigation plan.

              4           MR. RANDY BUDGE:  I think it was 1000.

              5           THE WITNESS:  20?

              6           MR. HAEMMERLE:  Oh, no.  What was yours, Randy?

              7           MR. RANDY BUDGE:  The one he was looking at

              8    was --

              9           MR. TJ BUDGE:  1000.

             10           MR. MAY:  1000.

             11           MR. RANDY BUDGE:  -- 1000.

             12           MR. HAEMMERLE:  Yeah.

             13           Q.   I'm sorry, Mr. Carlquist.  Do you have

             14    Exhibit 1000 before you?

             15           A.   Yes.

             16           Q.   That is the mitigation plan filed by IGWA

             17    in this water call; correct?

             18           A.   Yes, I think it is.

             19           Q.   I want to just kind of wade through some of

             20    the things that you're proposing, and we'll talk about

             21    them individually.

             22                The first one is a category of ongoing

             23    mitigation activities, involving such things as

             24    conversions, voluntary dry-ups, and those kinds of

             25    things; correct?
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              1           A.   Yes, it is.

              2           Q.   You agree, Mr. Carlquist, that IGWA should

              3    be given credit only for those things that IGWA members

              4    do; correct?

              5           A.   Yes, I think so.

              6           Q.   Okay.  And you should be given credit only

              7    for that activity within the curtailment area; correct?

              8           A.   Under this particular order, yes.

              9           Q.   Now, I want to understand how the

             10    conversions might work.

             11                You characterized almost all conversions as

             12    soft; correct?

             13           A.   Yes.

             14           Q.   And so we're on the same page, conversions

             15    are where people go from groundwater rights to surface

             16    water rights; correct?

             17           A.   Yes.

             18           Q.   And you described it in such a way that if

             19    the people who do those conversions, they have the

             20    ability to turn on their pumps if they're not obtaining

             21    surface water; correct?

             22           A.   That's correct.

             23           Q.   Would you say that's a routine practice?

             24           A.   It hasn't happened much, but we have told

             25    them that they need to maintain that as an option
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              1    because we cannot guarantee that we can lease water

              2    every year, year in and year out.

              3           Q.   Okay.  Have you leased water in the last

              4    several years?

              5           A.   Yes.

              6           Q.   Have you been able to deliver that leased

              7    water through the entire irrigation season routinely?

              8           A.   For the most -- most of the years we have

              9    been able to do that, yes.

             10           Q.   Okay.  Are there years where you're unable

             11    to do that?

             12           A.   There have been where we haven't been able

             13    to get as much as has been requested by the converters.

             14           Q.   Okay.

             15           A.   We ask them to tell us how much water, how

             16    many acre-feet of water they want delivered, and then

             17    we try to lease that much.

             18           Q.   And you in fact expressly tell them that if

             19    they're not getting their surface water they need to be

             20    able to turn their pumps back on; correct?

             21           A.   Yes, that's what we've told them.  If we

             22    can't get the water, that's why they need to maintain

             23    that connection.

             24           Q.   All right.  And so most everyone maintains

             25    a connection to their groundwater pumps; correct?
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              1           A.   Yes.

              2           Q.   And you agree that they -- you, sitting

              3    here today, you agree that they should be able to turn

              4    their pumps back on when they need water?

              5           A.   Yes.

              6           Q.   All right.  Now, you understand that IGWA

              7    is seeking what's called a steady-state credit for

              8    these conversions.

              9                Do you know what that means?

             10           A.   Basically, yes, I do.  We're asking for

             11    credit for the amount of converted water that we have

             12    been able to put to use.

             13           Q.   And the steady state concept that I'm

             14    talking to you about envisions that water remains off

             15    for a long period of time where over a period of time

             16    water will appear at the Martin-Curren Tunnel.

             17                Do you understand that?

             18           A.   Yes.  How the model tells them it will

             19    happen.

             20           Q.   Okay.  And that contemplates that water

             21    remains unused for a period of time, more than one

             22    year.

             23                Do you understand that?

             24           A.   Yes.

             25           Q.   Okay.  So it seems to me, Mr. Carlquist,
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              1    that in order to get credit for the conversions it

              2    seems fair that those people who convert cease using

              3    their groundwater pumping.

              4                Do you agree or disagree?

              5           A.   I disagree.

              6           Q.   Okay.  So if in need, people on groundwater

              7    pumping can simply resume?

              8           A.   Yes.

              9           Q.   Even though you're being given credit for

             10    not pumping water; is that your testimony?

             11           A.   The credit will be adjusted year by year

             12    based upon how much surface water is being pumped

             13    instead of groundwater.

             14           Q.   Do you monitor who's turning on their pumps

             15    for those people who have agreed to convert?  Do you

             16    monitor those acres?

             17           A.   No, not as a groundwater district.

             18           Q.   Okay.  So you don't know who's turning

             19    their pumps back on or not; correct?

             20           A.   We do not keep a record of that, no.  I --

             21    matter of factly, you know, I pretty well know if they

             22    have been or not, but we don't keep a record.

             23           Q.   Okay.  So you want the credit, but you want

             24    them to still have the ability to turn their pump back

             25    on?
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              1           A.   Well, the credit is determined by the

              2    Department of Water Resources, how much credit we get.

              3           Q.   Well, I'm just kind of fishing, frankly,

              4    with you, Mr. Carlquist, to determine if you agree that

              5    the Director, if he issues an order giving you credits,

              6    that the order will identify the acres, number one, and

              7    require those acres to be not pumped.

              8                Do you agree with that type of order, or

              9    disagree?

             10           A.   No, I agree that we will deliver to the

             11    Department of Water Resources how much water has not

             12    been pumped because they've had surface water, and they

             13    will determine how much of a credit we will get.

             14           Q.   That's not my question.

             15                My question was, do you believe it's unfair

             16    for the Director to issue an order identifying specific

             17    acres of conversions, number one, and number two, in

             18    that order saying those acres shall not pump?  Do you

             19    agree or disagree with that type of order?

             20           A.   I disagree --

             21           MR. RANDY BUDGE:  I'm going to object to this

             22    line of questioning.  What this lay witness thinks is

             23    fair and unfair for the Director to do is not

             24    particularly relevant.  And he's gone way beyond the

             25    scope of direct.  This witness didn't go into the idea
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              1    of how they were calculated.

              2                We do have a witness, Dr. Brendecke, and a

              3    witness from the Department that would be appropriate

              4    to direct questions on what's fair and what's not fair

              5    on how you calculate the credit.

              6           MR. HAEMMERLE:  My question, Director, does not

              7    relate to the amount of credit given.  I agree that the

              8    Department should be able to calculate that.

              9                Mr. Budge asked Mr. Carlquist a lot of

             10    things about we don't know what the pump-back will look

             11    like, we don't know anything, but it would be fair for

             12    you to issue a conditional order with conditions.  So

             13    likewise, I'm asking him about conditions of an order.

             14           THE HEARING OFFICER:  This is cross-examination.

             15    Overruled.

             16           Q.   (BY MR. HAEMMERLE):  Do you want me to

             17    re-ask my question?

             18           A.   Probably.

             19           THE HEARING OFFICER:  It is a difficult

             20    question, Mr. Haemmerle.

             21           Q.   (BY MR. HAEMMERLE):  The question is this:

             22    Do you believe it would be unfair for the Director to

             23    identify specific acres of the conversion in his order?

             24    Number one question.  Do you agree or disagree?

             25           A.   I think I'd disagree.
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              1           Q.   Okay.  So you would then disagree with the

              2    Director ordering particular acres identified as not

              3    being able to pump?  Do you agree or disagree?

              4           A.   For the terms of the order or for the

              5    mitigation?

              6           Q.   Of the mitigation order, if there is one.

              7           A.   Well, I'm not sure I quite understand where

              8    you're going.  The mitigation we're asking for is based

              9    on the water, not the acres.

             10           Q.   Well, it's acres where people agree not to

             11    pump water; correct?

             12           A.   Well, no.  They have not agreed not to pump

             13    water.  They have agreed to put in a conversion and, to

             14    the best of their ability, to use surface water.

             15           Q.   Okay.  And I'll end it at this:  When the

             16    surface water is not available, they can turn their

             17    pumps back on; correct?

             18           A.   Yes.

             19           Q.   We talked about groundwater recharge

             20    generally and specifically.

             21                You don't know how much you actually

             22    recharge or what that credit would be; correct?

             23           A.   That we have done in the past?

             24           Q.   Correct.

             25           A.   No.
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              1           Q.   All right.  You're relying on the

              2    Department's calculations for those kinds of things;

              3    correct?

              4           A.   Yes.  They have to be run through the

              5    model.

              6           Q.   All right.  Let's talk about, I suppose,

              7    one specific thing that we can talk about, and that is

              8    the Sandy Ponds.

              9                Now, you are -- you're asking for recharge

             10    credit out of the Sandy Ponds; correct?

             11           A.   Yes.

             12           Q.   And there's a certain amount of water

             13    that's delivered to the Sandy Ponds; correct?

             14           A.   Yes.

             15           Q.   The only water that the North Snake

             16    Groundwater District owns or any other groundwater

             17    district owns is 14 shares of water from the North Side

             18    Canal Company; correct?

             19           A.   That's correct.

             20           Q.   Do you agree with me that that's a small

             21    amount of water?

             22           A.   Well, in relationship to what it's small?

             23    It's large in some instances.

             24           Q.   How is it large in some instances?

             25           A.   On my farm it would be quite large.  This
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              1    is only 14 shares.

              2           Q.   Right.  And I believe --

              3           A.   That is small.  I'll agree it's small.

              4           Q.   All right.  It's about .175 cfs; correct?

              5           A.   Uh-huh.

              6           Q.   You have to answer "yes" or "no."

              7           A.   Yes.

              8           Q.   So that's a small amount of water that the

              9    North Snake Groundwater owns that goes into the Sandy

             10    Ponds?

             11           A.   Yes.

             12           Q.   The rest of the water you do not own, do

             13    you?

             14           A.   No.

             15           Q.   Now, do you have any kind of right to store

             16    water in those ponds?  Have you obtained a permit from

             17    the Department of Water Resources?

             18           A.   We have not obtained a permit.  But I

             19    didn't think we needed a permit to store water in the

             20    ponds.

             21           Q.   Did you ever think to ask any of your

             22    lawyers those questions?  It just seems an obvious

             23    thing that if you're going to store water, you need a

             24    water right to do that.

             25           A.   We've had an agreement with the North Side
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              1    Canal Company that we would utilize the water off the

              2    end of that lateral, and utilize it both for the Sandy

              3    Pipeline and to dispose of that water through recharge

              4    so they would not have to worry about it going on down

              5    into the river.

              6                And that's projects that the canal

              7    companies all work on very hard now, is to not

              8    discharge it.  And that's what that Sandy Pond does,

              9    along with providing water down to the Hagerman area

             10    and to Rangen.

             11           Q.   Okay.  So your theory of why you get a

             12    credit from the Sandy Ponds for recharge is that you

             13    own the pond; correct?

             14           A.   Yes.

             15           Q.   But you don't own the water; correct?

             16           A.   That's correct.

             17           Q.   Okay.  And again, you don't have a storage

             18    right to store that water either, do you?

             19           A.   No.

             20           Q.   And let's see.  You obtained that pond from

             21    Mr. Candy in 2013?

             22           A.   '3.

             23           Q.   2003.  Okay.  So you've been using that

             24    water to recharge for -- what? -- 11 years without a

             25    water right --
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              1           A.   Yes.

              2           Q.   -- or permit to do so?

              3                Do you know why the Sandy Pond was

              4    originally built?

              5           A.   Well, part of it was a natural depression.

              6    I don't know beyond that.  I never asked Mr. Sandy why

              7    it was originally built, so I don't know.

              8           Q.   You understand the pond was originally

              9    built about 1997?

             10           A.   I didn't know exactly the date, no.

             11           Q.   Okay.  Would it surprise you to know that

             12    the North Side Canal Company built that for

             13    water-quality purposes, sediment control, those types

             14    of things?

             15           A.   I believe I remember that, yes.

             16           Q.   Okay.  That's why the pond was built in the

             17    first place?

             18           A.   I believe I remember that, yes.

             19           Q.   So did you just buy the ponds, or did

             20    you -- have you done a lot of work on the ponds since

             21    you purchased them?

             22           A.   I did a fair amount of work on the pond to

             23    build up the dike and make the headgate for the pond to

             24    deliver water down that -- the -- what's called the

             25    Sandy Pipeline.
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              1           Q.   So is it fair to say since you purchased

              2    those ponds you've increased storage capacity?

              3           A.   Probably, yes.

              4           Q.   Now, Justin, if we could pull up I think

              5    2027 and 2028.

              6                Mr. Carlquist, I'm showing you what's been

              7    marked as Exhibit --

              8                Is this 2008, 2027?

              9           MR. MAY:  -27 on the left, -28 on the right.

             10           Q.   (BY MR. HAEMMERLE):  I'll represent to you,

             11    Mr. Carlquist, that these are in fact the delivery

             12    records of water to the Sandy Ponds.  And these

             13    delivery records generally show a varying amount of

             14    water, 25.3 cfs, 17, and you can see the amounts across

             15    the board.

             16                Do you see that?

             17           A.   Yes.

             18           Q.   Now, of that water -- for example, I think

             19    that's the 26th of April right there -- you would own

             20    .175 of the 25.3 cfs total; correct?

             21           A.   In terms of the shares that we own, I

             22    guess, yes.

             23           Q.   Okay.  Now, once that water enters the

             24    Sandy Pond at the North Side weir where North Side

             25    measures the water, is the water measured anywhere else
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              1    as to goes down in the pipeline or down the ditches

              2    from the Sandy Pond, those kinds of things?

              3           A.   Only by the amount that Mr. Morris knows he

              4    pumps.  I don't know of any other places that it has a

              5    measuring device.

              6           Q.   Okay.  So if Mr. Morris says that he uses

              7    8 cfs of that, that would be taken off that; correct?

              8           A.   I guess.

              9           Q.   Okay.  And do you know how much water,

             10    then, flows from the Sandy Ponds down the pipeline into

             11    the Curren Ditch?

             12           A.   We haven't kept a record of that.

             13           Q.   So you have no idea of where that water

             14    goes to ultimately, do you?

             15           A.   Other than it goes into the headwaters of

             16    the Curren Ditch, and then distributed down there by

             17    the watermaster.

             18           Q.   All right.  You really don't know how much

             19    of that water actually sinks into the ground, do you?

             20           A.   Well, we haven't developed a record that

             21    shows that.

             22           MR. HAEMMERLE:  Let's pull up 2075.

             23                I'll offer if they have not -- I think

             24    they're already in -- 207- -- they're already in.

             25    That's not the one.  Color photograph.
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              1           THE HEARING OFFICER:  I don't show those as

              2    being stipulated to.

              3           MR. RANDY BUDGE:  I don't show those being

              4    admitted.

              5           MR. MAY:  2074?

              6           MR. HAEMMERLE:  Yeah, we agreed to that this

              7    morning.  That was the color photograph.

              8           MR. TJ BUDGE:  No, 2027, the one you were just

              9    asking about.

             10           MR. RANDY BUDGE:  2027 and 2028 you were asking

             11    about.

             12           Q.   (BY MR. HAEMMERLE):  Mr. Carlquist, I'll

             13    represent to you that 2074 is a photograph that

             14    Mr. Erwin keeps so he could manage water for Water

             15    District 36A.

             16           A.   Yes.

             17           Q.   Do you understand that?

             18           A.   Yes.  I've seen that in your office.

             19           Q.   You've seen that.  And you understand

             20    that's what 2074 is; correct?

             21           A.   Yes.

             22           MR. HAEMMERLE:  I'd offer 2074.

             23           MR. MAY:  It's been admitted.

             24           THE HEARING OFFICER:  And I do show, at least in

             25    my records, that 2074 is stipulated to.
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              1                Is that correct?  I had that listed

              2    numerically as one that was stipulated to.

              3           MR. HAEMMERLE:  Thank you.

              4           Q.   Mr. Carlquist, you understand the lay of

              5    the land in this photograph, the lower left-hand

              6    portion there's a pond?  Do you see that?

              7           A.   Yes.

              8           Q.   Do you understand that pond to be the

              9    series of Sandy Ponds that we've been talking about?

             10           A.   That's correct.

             11           Q.   The Rangen facility is over in the middle,

             12    lower middle portion of Exhibit 2074.

             13                Do you see that?

             14           A.   Yes.

             15           Q.   You'll admit with me that the Sandy

             16    Pipeline does not provide any direct water to Rangen;

             17    correct?

             18           A.   Well, I guess the water that's provided

             19    then makes it so water doesn't -- it stays in Rangen up

             20    there because it goes down the Sandy Pipeline.

             21           Q.   That's not the question.

             22                The actual physical water, the molecules

             23    that are delivered out of the Sandy Pond, are not

             24    available to the Rangen facility; correct?

             25           A.   That's correct.
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              1           Q.   Okay.  Now, you entered into an agreement,

              2    which is IGWA Exhibit 1016; correct?  It's called the

              3    Morris agreement.

              4           A.   Yes.

              5           Q.   And that's part of the mitigation plan as

              6    well; correct?

              7           A.   It is.

              8           Q.   Can you kind of wade through with me just

              9    generally how that agreement works.

             10                Are you ready to talk about it?

             11           A.   Yes.

             12           Q.   Okay.  I think the way this is set up is

             13    that you believe Mr. Morris takes 6.05 cfs out of the

             14    Martin-Curren Tunnel; correct?

             15           A.   He has water rights of that amount, yes.

             16           Q.   Okay.  And the idea is that IGWA is going

             17    to deliver water down the Sandy Pipeline through the

             18    Sandy Ponds to Mr. Morris so Rangen has access to the

             19    6.05; correct?

             20           A.   Yes.

             21           Q.   Okay.  You do understand today that

             22    Mr. Morris only has one water right out of the Sandy

             23    Pond?

             24           A.   I didn't know that.

             25           Q.   Okay.  If I tell you that I searched and I
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              1    found one water right, that being 37-08723,

              2    Exhibit 1015, you wouldn't disagree with me, would you?

              3           A.   I couldn't disagree or agree.

              4           Q.   You don't know whether Butch has other

              5    rights or not?

              6           A.   I've seen records that show he has more

              7    rights than that, so...

              8           Q.   All right.  If that's the only wastewater

              9    right indicated, you're not aware of any other

             10    wastewater rights available to Mr. Morris, correct,

             11    today?

             12           MR. RANDY BUDGE:  I'd object.  I think the

             13    witness said he doesn't have any knowledge of

             14    Mr. Morris' rights.  Mr. Morris --

             15           MR. HAEMMERLE:  I'll withdraw the question.

             16           THE HEARING OFFICER:  Okay.

             17           Q.   (BY MR. HAEMMERLE):  IGWA doesn't have any

             18    wastewater rights available at the Sandy Pond either

             19    today; correct?

             20           A.   Other than we are using the wastewater that

             21    is there, and no one's objected to our using it.

             22           Q.   Okay.  So under that theory your use has

             23    been fine and legal; correct?

             24           A.   Yes.

             25           Q.   Use of water without objection is a legal
                                                                 169


              1    use, in your mind?

              2           MR. RANDY BUDGE:  Objection.  Again, asking for

              3    a legal conclusion.

              4           THE HEARING OFFICER:  Sustained.

              5           Q.   (BY MR. HAEMMERLE):  If Mr. Morris only has

              6    the right to use 2.4 cfs out of the Sandy Ponds, that

              7    would be the limit of what credit would be available to

              8    Rangen currently; correct?

              9           A.   I don't know that.

             10           Q.   It would depend on whether other wastewater

             11    was available to Mr. Morris; correct?

             12           A.   I assume so, yes.

             13           Q.   Now, during our deposition you and I had a

             14    lot of discussion about the credit of IGWA being

             15    limited to the actual flows of the Martin-Curren

             16    Tunnel.

             17                Do you remember our discussion?

             18           A.   Yes.

             19           MR. RANDY BUDGE:  You know, I'm going to object

             20    to this line of questioning.  First, it's beyond the

             21    scope of direct.  Second of all, the watermaster will

             22    be testifying on administration issues, and we also

             23    have an expert that understands waters rights that will

             24    be testifying on it.  It's certainly not fair or

             25    relevant to this proceeding to have a lay witness to
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              1    talk about water right administration issues when he's

              2    already testified he doesn't know anything about the

              3    water right specifically.

              4           MR. HAEMMERLE:  I'm entitled to ask this witness

              5    if he thinks that their credit is limited to the flows

              6    in the Martin-Curren Tunnel.  I think he's able to

              7    testify to that.

              8                He entered into this agreement with

              9    Mr. Morris.  He stated he understands what it says.  I

             10    think that Mr. Carlquist has the full ability to

             11    testify whether he thinks the limit of the credit is

             12    limited by the Martin-Curren Tunnel flows, and he

             13    testified to that in his deposition.

             14           THE HEARING OFFICER:  Okay.  Overruled, at least

             15    for right now.

             16                We'll see where the questions go,

             17    Mr. Budge.  If they are general inquiries related to

             18    the Martin-Curren Tunnel and not specific as to flow

             19    quantities or how those rights are to be administered

             20    or what credits to be granted, then I'll allow the line

             21    of questioning.

             22           MR. HAEMMERLE:  Okay.

             23           THE HEARING OFFICER:  Mr. Haemmerle.

             24           Q.   (BY MR. HAEMMERLE):  If Mr. Morris is only

             25    receiving -- or if the flows out of the Martin-Curren
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              1    Tunnel are only 1 cfs, that would be the limit of the

              2    credit you would receive by delivering water to

              3    Mr. Morris through the Sandy Ponds?

              4           MR. RANDY BUDGE:  You know, I'd object, your

              5    Honor.  That is, again, asking a specific hydrological

              6    question.  And we already have in this record the

              7    Department's records of the tunnel that reflect on

              8    their face that they are not accurate, that they are

              9    not complete, that they don't reflect all the water

             10    from the tunnel, and that the sum of the numbers are

             11    based on a regression analysis from another spring, not

             12    based on actual flow records.

             13           MR. HAEMMERLE:  He's afraid of the answer.  He

             14    doesn't want his witness to say.

             15           THE HEARING OFFICER:  No.  Sustained.

             16                If you want to ask him generally,

             17    Mr. Haemmerle, you're welcome to ask him generally

             18    about what he thinks he's entitled to.  I understand

             19    it's a hypothetical question, but it really asks him a

             20    question about what the flows might be.

             21                Sustained.

             22           MR. HAEMMERLE:  So I can't ask him the question

             23    of whether he believes the credit would be limited to

             24    the flows from the Martin-Curren Tunnel?

             25           THE HEARING OFFICER:  That's not the question
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              1    you asked.

              2           MR. HAEMMERLE:  That's the question I'm asking

              3    now.

              4           THE HEARING OFFICER:  Okay.  Ask the question.

              5           Q.   (BY MR. HAEMMERLE):  Do you believe your

              6    credit, Mr. Carlquist, would be limited by the flows

              7    out of the Martin-Curren Tunnel?

              8           A.   If those measurements were correct, I

              9    suppose it would.  Mr. Morris has not used the

             10    Martin-Curren Tunnel since we built the pipeline.

             11           Q.   Do you know how much water Mr. Morris has

             12    been using?

             13           A.   He's been using approximately that 6 cfs

             14    because he has to water those fields down there.  And

             15    on average, there's records that will show the crops

             16    he's raised and the amount of water it takes to

             17    irrigate those crops.

             18           Q.   Right.  And the only water right he has to

             19    do that is the wastewater right for 2.4 cfs?

             20           MR. RANDY BUDGE:  Is that a question or an

             21    argument?

             22           THE HEARING OFFICER:  Do you have an objection?

             23           MR. HAEMMERLE:  Is there an objection?

             24           MR. RANDY BUDGE:  Yes.  That doesn't appear to

             25    be a question.  It appeared to be an argumentative
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              1    statement.

              2           THE HEARING OFFICER:  I'll strike Counsel's

              3    statement from the record.  Mr. Carlquist has said that

              4    he doesn't know the extent of Mr. Morris' water rights.

              5           Q.   (BY MR. HAEMMERLE):  I believe -- well,

              6    Mr. Carlquist, I'm telling you, assume for the sake of

              7    argument, that Mr. Morris' rights out of the Sandy

              8    Ponds are limited to 2.4 cfs.  I want you to accept

              9    that as being true.

             10           A.   I don't think I will accept it as being

             11    true.

             12           Q.   Okay.  Whether or not --

             13           A.   He's had more rights than that out of the

             14    Sandy Pipeline.

             15           Q.   You're sure of that?

             16           A.   Yes.

             17           Q.   And you're sure he's had a right to

             18    irrigate using 6 cfs of water?

             19           A.   He's been using the wastewater coming out

             20    of there to irrigate with.

             21           Q.   Right.  And your theory is because it's

             22    been available and no one's objected to it it's been

             23    fine?  I think that's your testimony.

             24           A.   Yes.

             25           Q.   Now, I want to go back, bounce back to
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              1    recharge for a moment again.

              2                You say that you have been -- in past

              3    you've leased water to put it down the North Side Canal

              4    for recharge purposes; correct?

              5           A.   Yes, we have done that.

              6           Q.   Okay.  So I think during our deposition I

              7    asked you if you're still doing it.

              8                And what was your answer?

              9           A.   We're not now doing that.

             10           Q.   Okay.  And you haven't done that since

             11    when?

             12           A.   I don't remember the exact year.  It would

             13    be around 2005, 2006, I think, something like that.

             14           Q.   Okay.  So since 2006 you have not leased

             15    any water to run down the North Side Canal for the

             16    purposes of recharge; correct?

             17           A.   We have not leased water to do that.

             18           Q.   The only water right you're aware of that

             19    is used for that purpose, I believe, is a water right

             20    owned by the Idaho State Water Board?

             21           A.   That's what has been used in the past few

             22    years is their recharge right, of which we put into

             23    evidence we contributed to help cover the costs of

             24    wheeling that water.

             25           Q.   I believe that letter that you're referring
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              1    to mentioned a total amount of $47,000?

              2           A.   Yes.

              3           Q.   Do you know how that $47,000 breaks out,

              4    how it was used or how it was allocated?

              5           A.   I don't.  We've asked the Director to see

              6    if we could get a credit for that funding that we

              7    provided.

              8           Q.   For what purposes?

              9           A.   For this mitigation.

             10           Q.   What I'm trying to understand is the letter

             11    said you gave $47,000 to what?

             12           A.   To the Water Resource Board.

             13           Q.   For what purposes?

             14           A.   To help provide the recharge.

             15           Q.   For that one single right, or for many

             16    rights, many projects?  Do you know?

             17           A.   For the recharge that the Water Resource

             18    Board was doing.

             19           Q.   Okay.  So your testimony is the $47,000 you

             20    mentioned in the letter was for that one, single right

             21    in the North Side Canal?

             22           A.   Which right?

             23           Q.   My question's really simple.  What projects

             24    did the $47,000 that you donated go to?

             25           A.   For general recharge in the Eastern Snake
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              1    Plain Aquifer.

              2           Q.   Okay.  You don't know what projects that

              3    went to; correct?

              4           A.   Well, I know at the time they were wheeling

              5    water down both AFRD 2 and North Side Canal.  And that

              6    water -- that funding went to help pay for those costs.

              7           Q.   Let's go to the water right you filed.  I

              8    believe it's Exhibit 1018.

              9                If we could pull that up.  Let's have the

             10    date up there somewhere.

             11                Mr. Carlquist, I'll represent to you that

             12    Exhibit 1018 is the Application for Permit that the

             13    groundwater districts filed for Rangen's use of water

             14    on the talus slope.

             15                Do you understand that?

             16           A.   No.  We filed it for our use, not for

             17    Rangen's use.  Now, if we are required to mitigate.  At

             18    the time we filed we didn't know what mitigation

             19    obligations we would have.

             20           Q.   You filed this not this year; correct?

             21           A.   A year ago.

             22           Q.   Right.  So this was not filed in response

             23    to any cease-and-desist order, like you previously

             24    testified; correct?

             25           A.   I didn't remember that I testified as such.
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              1           Q.   Okay.

              2           A.   We said we would use it for you to be able

              3    to not have the cease-and-desist order be in effect.

              4           Q.   Do you understand that cease-and-desist

              5    order -- do you know what that cease-and-desist order

              6    says today?

              7           A.   Today?

              8           Q.   Yeah.

              9           A.   Why I've read it, yes.

             10           Q.   What do you think it says?

             11           A.   It says that Rangen cannot continue to use

             12    that water that comes from the talus slopes below the

             13    Curren Tunnel.

             14           Q.   Okay.  Even though we have been using that

             15    water without objection for the last 50 years?

             16           A.   It's kind of like our wastewater rights

             17    we've been using.  We didn't have a right to it.

             18           Q.   But you used it anyway.  And you testified

             19    that you think that's just fine.

             20           A.   Well, we filed on it now, and we're

             21    objecting to your using it, I guess.

             22           Q.   Okay.  So when we used it for 50 years,

             23    you're putting us to a different standard?

             24           A.   No.  Same standard.

             25           Q.   Okay.  Let's go to the purposes of use
                                                                 178


              1    under the permit.

              2                Now, Mr. Carlquist, I think I showed you

              3    this permit during your deposition on March 4th, and I

              4    think you said you hadn't seen it previously, previous

              5    to March 4th; is that a fair statement?

              6           A.   I think that's probably correct.  I knew it

              7    had been filed.  I'm not sure I had seen the actual

              8    document.

              9           Q.   Okay.  Now, the purpose of use are two:

             10    First is "Mitigation for irrigation."

             11                Do you see that?

             12           A.   Yes.

             13           Q.   Do you know what -- have you ever seen a

             14    permit approved with that purpose of use called

             15    "Mitigation for irrigation"?

             16           A.   I haven't.

             17           Q.   You also put under there as a purpose of

             18    use "Fish propagation."

             19                Do you see that?

             20           A.   Yes.

             21           Q.   Now, how did you intend to actually put the

             22    water that you have under this permit to a beneficial

             23    use?

             24           A.   Well, when we filed for it, we did not know

             25    if we would have any mitigation obligations to Rangen.
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              1    But we thought that possibility, if it came up, we

              2    would use it for that.  Beyond that, we would have to

              3    see if we could use it for other fish propagation.

              4           Q.   Okay.  My question is, you understand how

              5    water rights work.  You file for a permit for a

              6    particular amount of water, and then you got to

              7    actually use it.

              8                Do you understand that?

              9           A.   Yes.  But until it's granted, you can't do

             10    anything to use it.

             11           Q.   Right.  That's correct.  Do you have any

             12    notion how you or any of the other groundwater

             13    districts are going to perfect this water right, how

             14    you in fact are going to perform fish propagation on

             15    Rangen's property?

             16           A.   Well, the main thing we're going to do is

             17    ask the Department to allow us to use this for

             18    mitigation.

             19           Q.   Okay.  I see the purpose of use that you

             20    applied for as simply fish propagation.

             21                Do you see that?

             22           A.   Yes.

             23           Q.   I didn't write it in.  Your lawyers did.

             24           A.   Yes.

             25           Q.   Do you have any idea how you're going to
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              1    perfect that purpose of use?

              2           A.   Not totally, no.  We didn't know at the

              3    time the permit was filed what our obligations would

              4    be, if we even needed it for that mitigation.  So...

              5           Q.   Okay.  So my question is, you have no idea

              6    how you're going to perfect this water right by raising

              7    fish on Rangen's property, do you?

              8           A.   Or below Rangen's property.  I don't know.

              9           Q.   I think the place of use that you

             10    identified in this water right is Rangen's property.

             11           A.   That could be.  I'm not sure.  I didn't

             12    look at it that closely.

             13           Q.   Do you have any idea whether the so-called

             14    mitigation for irrigation is going to injure any

             15    downstream people in Billingsley Creek or the Curren

             16    Ditch?

             17           A.   It would be a nonconsumptive right that we

             18    would ask for.

             19           Q.   I think you're asking for mitigation for

             20    irrigation.

             21                How is that nonconsumptive?

             22           A.   That might have been a little bit of a

             23    misnomer when it was typed.  I don't know.

             24           MR. RANDY BUDGE:  Counsel, characterize your

             25    question correctly.
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              1           MR. HAEMMERLE:  I'll move on.

              2           MR. RANDY BUDGE:  Just to clarify the record --

              3           MR. HAEMMERLE:  I'll move on.

              4           MR. RANDY BUDGE:  -- you misrepresented in your

              5    question to the witness that it was an irrigation.  It

              6    actually says, as you'll see there, "For:  Mitigation

              7    for irrigation."

              8           MR. HAEMMERLE:  I will move on.

              9           THE HEARING OFFICER:  Okay.

             10           Q.   (BY MR. HAEMMERLE):  Now, I won't ask you

             11    to know this, Mr. Carlquist, but I'll tell you that I

             12    think the Department rules specify that if you don't

             13    own the property where you have applied for the use,

             14    you have to show some action you've taken to obtain

             15    consent to go on the property, permission, or,

             16    according to your own application, eminent domain.

             17                Do you know what that means?

             18           A.   To a certain extent.

             19           Q.   Eminent domain means you're going to come

             20    in and take the property.

             21                Do you understand that?

             22           A.   Or use of it.

             23           Q.   And none of the districts have started that

             24    process of going in and obtaining rights to Rangen's

             25    property; correct?
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              1           A.   Not yet, no.

              2           Q.   And you understand that Rangen has filed a

              3    competing application for the same water off the talus

              4    slope that we've been using for 50 years without

              5    objection?  Do you understand?

              6           A.   Yes.

              7           Q.   So I think you have characterized it in the

              8    mitigation plan your idea is to assign the water right

              9    permit to us.

             10                Why would you assign the water right permit

             11    to us?

             12           A.   At this point in time to provide any

             13    mitigation needed by the Department.

             14           Q.   Is it your intent to go in and perfect the

             15    water right, and after you've perfected it assign it to

             16    Rangen?

             17           A.   I guess that's one possibility.

             18           Q.   What's the other possibility, in your mind?

             19           A.   I don't know exactly.  That would be about

             20    the only thing, I guess.  I'm not -- from a legal

             21    standpoint, I couldn't tell you.

             22           Q.   All right.  Fair enough.  Understanding

             23    that Rangen has a competing application for that water,

             24    you don't expect Rangen to go and perfect your water

             25    right application, do you?
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              1           A.   No.  But again, it's first in time.  And

              2    this was filed a year ahead of Rangen's permit

              3    application.

              4           Q.   But you have no idea how you're going to

              5    perfect it, do you?

              6           A.   Not totally.

              7           Q.   Not totally.  What's part of your idea?

              8           A.   Well, we would ask that it be used at this

              9    point in time for mitigation for the order that's been

             10    issued.

             11           Q.   By the way, can we look at the signature on

             12    this particular application.

             13                The signature on the application is, I

             14    believe, Thomas J. Budge, TJ Budge; correct?

             15           A.   That's correct.

             16           Q.   And at the deposition I asked you if you

             17    had given Mr. Budge any power of attorney to sign off

             18    on this application; correct?

             19           A.   Well, I don't remember exact power of

             20    attorney, but they do represent us as attorneys for the

             21    groundwater -- IGWA.

             22           Q.   But you didn't give Mr. Budge's firm the

             23    power of attorney to sign this application on your

             24    behalf; correct?

             25           MR. RANDY BUDGE:  Will you clarify that you're
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              1    referring to a written document as opposed to if he may

              2    understand power of attorney, he'd given us a power to

              3    act on his behalf.  You mean a signed, written power of

              4    attorney?

              5           MR. HAEMMERLE:  Well --

              6           MR. RANDY BUDGE:  We'll stipulate that there was

              7    not a signed power of attorney with the Department with

              8    respect to this application.  But there are many powers

              9    of attorney signed by IGWA and the districts in our

             10    favor unfiled with the Department on other matters.  If

             11    you want us to stipulate that it was not filed in this

             12    case, we'll do it.

             13           MR. HAEMMERLE:  Thank you.  I'll accept that

             14    stipulation, that there's been no power of attorney

             15    signed on this particular application.

             16           THE WITNESS:  I will say that we knew that

             17    Mr. Budge signed this on our behalf.

             18           Q.   (BY MR. HAEMMERLE):  I think you testified

             19    that you weren't aware of this application until

             20    March 4th, 2014, one year after it was filed.

             21           A.   Well, we knew that they were filing this

             22    and that they did it on our behalf.  When we had the

             23    previous hearing, that's when this information came up.

             24    And we talked about it, and we knew they were going to

             25    file this for us.
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              1           Q.   Do you have any resolutions out there,

              2    standing resolutions, bylaws of your organization

              3    giving your attorneys power to sign documents on your

              4    behalf, outside of a written power of attorney?

              5           MR. RANDY BUDGE:  Objection.  Relevance, beyond

              6    the scope of direct.

              7           THE HEARING OFFICER:  Sustained.

              8           Q.   (BY MR. HAEMMERLE):  Now, Mr. Carlquist,

              9    talking about proposals 6 through 9 of the mitigation

             10    plan, let's talk about those for a minute.

             11                When we last met on March 4th, I think you

             12    testified that you didn't have -- you weren't aware of

             13    any specifics for these things; correct?

             14           A.   Of -- not specifics, no.

             15           Q.   Okay.  You hadn't hired any engineers, you

             16    hadn't contacted any surveyors to obtain right-of-ways,

             17    you haven't sought to purchase pipes or those kind of

             18    things; correct?

             19           A.   No.  We just had some preliminary geologic

             20    information that came out of the first hearing that was

             21    procured by us through these experts that we hired

             22    about the geology of the situation for part of those

             23    things.  But beyond what was given at that time, we

             24    have not had time to do anything further.

             25           Q.   Okay.  You did testify on direct that you
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              1    had contacted some of the people above about perhaps

              2    the so-called over-the-rim project?

              3           A.   Yes.

              4           Q.   Do you have any people signed up under

              5    contracts for that?

              6           A.   No.

              7           Q.   Have you started the transfer process that

              8    it would take to put those water rights on a different

              9    place of use?

             10           A.   No.

             11           Q.   Have you tried to figure out how you're

             12    going to get season-round use to Rangen under any of

             13    these proposals, any of them, 1 through 9?

             14           A.   Not this one.  But we know it has been done

             15    in the past.  And we have had that approved in a

             16    previous mitigation.

             17           Q.   You had what, a specific design approved or

             18    a concept?

             19           A.   We had a design approved and the concept

             20    and some of the transfers that the Department approved

             21    that we could set up such a thing and pump year-round

             22    over the rim.

             23           Q.   Okay.  You didn't actually go forward with

             24    that project, did you?

             25           A.   We did.
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              1           Q.   You did?

              2           A.   We spent a lot of money.  We did all of the

              3    improvements on top of the rim.  We just didn't get the

              4    pipeline built over the rim yet to deliver it.  But we

              5    put most of the infrastructure in place on top of the

              6    rim.

              7           Q.   And are you delivering water to this

              8    project?

              9           A.   No.

             10           Q.   Why not?

             11           A.   Because we don't have to.

             12           Q.   So you didn't ultimately follow through

             13    with that project?

             14           A.   It was not completed, but it could have

             15    been completed.

             16           Q.   But this one you don't have any people

             17    signed up for contracts; correct?

             18           A.   No.

             19           Q.   So you don't know who's going to be on it,

             20    how much water you're going to be able to obtain, those

             21    kinds of things; correct?

             22           A.   We've looked at the water rights on top of

             23    the rim.  And we know that it's something we can make

             24    work, but we don't have any detail worked out yet.

             25           Q.   Okay.  To be sure, you have no specific
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              1    engineering understanding how those water rights would

              2    be connected by pipes?

              3           A.   No.

              4           Q.   You have no idea of what it will take to

              5    obtain the easements to do that?

              6           A.   We haven't done any of the easement work

              7    yet, no.

              8           Q.   You have no idea what approvals you might

              9    need from, say, the County or State to do that?

             10           MR. RANDY BUDGE:  Your Honor, I'd object.  The

             11    witness has said they've done nothing up there yet.

             12                So you don't need to continue to ask

             13    repetitive details when he's already answered that he

             14    has not done any of the work to design or to engineer

             15    it.  I'll object on the basis of asked and answered

             16    multiple times.

             17           THE HEARING OFFICER:  Overruled.  I'll allow

             18    some exploration in this area.  It is

             19    cross-examination.

             20           Q.   (BY MR. HAEMMERLE):  You haven't done

             21    anything to ascertain the quality, water quality of

             22    these water rights?

             23           A.   We have not had the water tested up there

             24    yet, no.

             25           Q.   You haven't done anything to ascertain
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              1    whether the temperature of these water rights would

              2    work for a fish propagator?

              3           A.   Not on these wells, no.

              4           Q.   You haven't done any analysis of how

              5    relocating those rights might injure other potential

              6    users?

              7           A.   No.

              8           Q.   You don't understand the complete

              9    reliability of those sources right now because you

             10    don't know what they are; right?

             11           A.   Well, we know there are wells that are

             12    being used up on top of the rim.

             13           Q.   Okay.  So I think you fairly described

             14    options 6 through 9 as theoretical concepts at your

             15    deposition, and today nothing has changed.

             16                Is it fair to leave it at that?

             17           A.   Well, they're more than theoretical.  We

             18    know there are things that we can make work.

             19           Q.   You just haven't done any of it?

             20           A.   We have not yet gone forward and started

             21    engineering or contracting to put them in place.

             22           Q.   I kind of want to understand why you

             23    haven't started that process.

             24                You do know that Rangen made a call in

             25    2003; right?
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              1           A.   Yes.

              2           Q.   They went through three different decisions

              3    of directors; correct?

              4           A.   Well, I guess.  I'm not sure which three

              5    you're talking about.

              6           Q.   And you know since 2003 Rangen has been

              7    actively seeking a hearing on its water call before the

              8    Department of Water Resources; correct?

              9           A.   No, I did not know they had been actively

             10    seeking that all that time.

             11           Q.   That comes as news to you?

             12           A.   Well, I didn't know they had been since

             13    2003, because back then it was ruled a futile call,

             14    their particular order.

             15           Q.   Fair enough.  So what you do is you wait

             16    for an actual call to come; right?  You don't do any

             17    active planning for these calls, other than some of the

             18    conversions and recharge efforts you do?

             19           A.   We are actively working to stabilize and

             20    improve aquifer levels.  And most of these things we've

             21    been doing show that.  And now what we've been doing,

             22    we're asking for what credit can come forward for this

             23    particular order.

             24           Q.   So you just wait -- you wait for a surface

             25    water to make -- a surface water user to make a
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              1    successful call, hope for the best that it's a futile

              2    call, that's your best defense there; correct?

              3           A.   I suppose, yes.

              4           Q.   Okay.  And if you're not successful, then

              5    you'll just react to it once the Department issues an

              6    order of curtailment?

              7           A.   Well, it wouldn't make sense to drill a

              8    horizontal well or build an over-the-rim pumping

              9    station until we knew what we had to do.

             10           Q.   Okay.  Do you understand the Director's

             11    order says that shall provide 3.4 cfs of water this

             12    year; right?

             13           A.   Yes.

             14           Q.   Okay.  But you want more than a year

             15    perhaps to get all this stuff done?

             16           A.   It's very difficult to provide water to a

             17    direct spring.

             18           Q.   So as you sit here today, you can't testify

             19    with a degree of certainty that you're going to provide

             20    3.4 cfs of water in year one; correct?

             21           A.   I can't.

             22           Q.   And just so we can lock it up, maybe, for

             23    the Sandy Ponds you cannot mitigate for Rangen's

             24    year-round use?  You admit to that; correct?

             25           A.   Well, we can't provide water year-round.
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              1    But a fish hatchery needs stability.  And if in the

              2    time we're providing mitigation their water decreased

              3    dramatically, it's really hard to raise fish for less

              4    than half of the year when it would come back up

              5    outside the irrigation season.  So it does help them

              6    year-round.

              7           Q.   But since Mr. Morris only has irrigation

              8    rights, mitigating for Mr. Morris' use would not

              9    satisfy Rangen for its year-round use; correct?

             10           A.   Not with direct water, no.

             11           MR. HAEMMERLE:  I think that's all the questions

             12    I have.

             13           MR. RANDY BUDGE:  A few on redirect, if I may.

             14           THE HEARING OFFICER:  Yes, Mr. Budge.

             15

             16                     REDIRECT EXAMINATION

             17    BY MR. RANDY BUDGE:

             18           Q.   Mr. Carlquist, Counsel asked you about

             19    things that wouldn't provide water immediately with

             20    certainty to Rangen.

             21                Was it the District's intention to assign

             22    the water right permit in Billingsley Creek to provide

             23    water immediately to Rangen?

             24           A.   Yes.

             25           Q.   And that would provide water with certainty
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              1    to Rangen?

              2           A.   Yes.

              3           Q.   And was it the plan's intent in continuing

              4    to agree to deliver irrigation water to Butch Morris to

              5    enable water from the Curren Tunnel that otherwise

              6    would be diverted to Morris to be delivered immediately

              7    to Rangen?

              8           A.   Yes.

              9           Q.   And with certainty to Rangen?

             10           A.   Yes.

             11           Q.   And do the water that accrues to the Curren

             12    Tunnel as a result of the conversions, the recharge,

             13    the CREP programs you described, are those intended to

             14    provide benefits to Rangen immediately?

             15           A.   Yes.

             16           Q.   And with certainty?

             17           A.   Yes.

             18           Q.   And would it be accurate to say that one

             19    thing that we know for certain is that Rangen, based on

             20    its filings in this case, does not want anything that

             21    provides them water --

             22           MR. HAEMMERLE:  Objection.

             23           Q.   (BY MR. RANDY BUDGE):  -- immediately or

             24    certainty from these mitigation proposals that the

             25    districts have proposed?
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              1           MR. HAEMMERLE:  Objection.  It calls for

              2    ascertainment of agreements or no agreements.  It's

              3    just wrong.  And I'm going to have a continuing

              4    objection to it.

              5           THE HEARING OFFICER:  I'll sustain the

              6    objection.

              7           Q.   (BY MR. RANDY BUDGE):  I'd like you to turn

              8    back to Exhibit 1014.  Counsel seemed to suggest that

              9    there is something similar and consistent with Rangen

             10    illegally diverting water for which it has no right

             11    from the talus slope for 50 years, that that's the same

             12    as what use the districts have been made through the

             13    Sandy Pipeline for the last ten or so years.  Now, I

             14    want to go back to Exhibit 1014.

             15                And I think you testified that's the

             16    agreement that your districts have been acting under

             17    since 2004 with respect to the use of the Sandy Pond

             18    and the Sandy Pipeline to deliver water --

             19           A.   Yes.

             20           Q.   -- correct?  And that agreement -- I asked

             21    you this earlier -- specifically says on page 5 that

             22    your District was to use the best efforts to convey the

             23    spills from North Side Canal to the Sandy Pipeline

             24    project into the pipeline; correct?

             25           A.   That's correct.
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              1           Q.   And I think you testified that you've been

              2    performing that agreement to date?

              3           A.   Yes.

              4           Q.   I'd like you to turn to the signature page

              5    of that agreement, beginning on page 7.

              6                And that appears to reflect that the

              7    governor, Dirk Kempthorne, for the State of Idaho

              8    signed that agreement; correct?

              9           A.   Yes.

             10           Q.   And if you'll turn to the second page,

             11    you'll see it was also signed by the speaker of the

             12    house of representatives, Mr. Bruce Newcomb; correct?

             13           A.   Yes.

             14           Q.   It was also signed by the president

             15    pro tem, Robert Geddes, for the senate?

             16           A.   Yes.

             17           Q.   Based upon those approvals by the State,

             18    did you have any reason to believe that you needed

             19    anything further to do what you agreed to do in that

             20    agreement?

             21           A.   No, we did not.

             22           Q.   Now, if you'll look at the other signatures

             23    there, the other -- all of the other major trout

             24    farmers in the Thousand Springs area seemed to have

             25    signed off.  Mr. Steenson for Clear Lakes and Rim View.
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              1    You'll see Rangen signed off on the agreement.

              2                Did you have any reason to believe until

              3    this proceeding that those parties were going to object

              4    to you doing what you were agreeing to do without a

              5    wastewater permit?

              6           A.   No, we didn't.

              7           Q.   With respect to the operation of the Sandy

              8    Pond, did your District agree with North Side Canal

              9    Company to assume all responsibility for that

             10    wastewater once it was discharged into the pond?

             11           A.   Yes, I think we did.

             12           Q.   One final question.  Counsel had asked some

             13    questions about conversions and whether farmers would

             14    go back and forth.

             15                Is there any reason or incentive for a

             16    groundwater pumper to go back to operation of their

             17    wells as long as there is surface water available to

             18    supply the converted acres?

             19           MR. HAEMMERLE:  Objection.  Calls for

             20    speculation.

             21           THE HEARING OFFICER:  Overruled.

             22           THE WITNESS:  Generally speaking, most of them

             23    are very happy to use the surface water that we can,

             24    most of the time, supply to them, have been very

             25    successful in supplying to these conversions.  They
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              1    recognize it's a benefit to the aquifer.  And we pump

              2    from it, and so we need that aquifer to be healthy too.

              3           Q.   Okay.  I think your answer was from the

              4    perspective of North Side Canal Company.

              5                From the perspective of an individual

              6    pumper like yourself, if you have signed up for

              7    conversion and are using surface water and that surface

              8    water is available, is there an incentive for you to go

              9    back and start pumping your well?

             10           A.   No.

             11           Q.   What is the disincentive for pumping your

             12    well?  Is it the costs of pumping it?

             13           A.   Well, sometimes the cost is -- some of

             14    these, it's actually been more expensive to do the

             15    surface water.  And -- but since they have signed up

             16    and been doing that, they've still done it.  It's been

             17    breakeven or sometimes -- for example, some years, you

             18    know, depending on how much water is available, leasing

             19    that water costs much more in some years than other

             20    years.

             21                And so some of these folks who have entered

             22    into this agreement have actually ended up maybe

             23    costing them slightly more or at best a breakeven for

             24    doing it.  But generally, it's -- there's some economic

             25    incentive for doing it.
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              1           Q.   Based on your knowledge, if a pumper is

              2    being supplied with surface water and that water is

              3    available, do they ever convert back to their -- run

              4    their pumps during that irrigation season?

              5           A.   We've only had one small converter say he

              6    didn't want to continue.  All the rest of them have

              7    continued doing it.

              8           MR. RANDY BUDGE:  That's all I have.  No further

              9    questions.

             10           THE HEARING OFFICER:  Recross, Mr. Haemmerle?

             11

             12                      RECROSS-EXAMINATION

             13    BY MR. HAEMMERLE:

             14           Q.   Mr. Carlquist, Exhibit 1014, the so-called

             15    agreement that you've been testifying about, you

             16    understand that was a one-year agreement; correct?

             17           A.   Well, it had some long-term commitments in

             18    it that we made for that one year, but it does say it's

             19    for one year in the agreement.

             20           Q.   Right.

             21           A.   But we made those commitments that have

             22    been referred to for long term.

             23           Q.   I need to understand what you just told

             24    Mr. Budge.

             25                You're saying you're only aware of one
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              1    person that went back to groundwater pumping on a

              2    conversion?

              3           A.   Yes.

              4           Q.   Even though you tell these people that they

              5    should be ready to go back to pumping water?

              6           A.   Well, I don't tell them that.

              7           Q.   I thought that's what you said previously.

              8           A.   No, I said they need to have that option in

              9    case -- in the instance where we could not rent water

             10    for them.  They need to maintain their physical

             11    facilities in place so that if we cannot deliver water

             12    to them then they can pump their wells.

             13           Q.   And I thought I asked you on

             14    cross-examination if you kept active records of who

             15    went back pumping on these conversions, and I thought

             16    you said you didn't know.

             17           A.   We know how many -- we send out an

             18    agreement to them each year and ask them how much water

             19    they want.  And only one of them has come back and said

             20    "No, I don't want water because I'm not going to do it

             21    anymore."

             22           Q.   Okay.  That's two different things.

             23                So of those people you don't know who might

             24    have turned their pumps on or not at any given time?

             25           A.   We do not keep a record -- you mean turn
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              1    their pumps on while they're pumping surface water?

              2           Q.   Yeah.  In case it wasn't available at any

              3    given time.

              4           A.   We don't keep a record of that.

              5           Q.   And you don't know who might have turned

              6    their pumps on or off; correct?

              7           A.   No.  Not as a groundwater district.

              8           MR. HAEMMERLE:  No further questions.

              9           THE HEARING OFFICER:  Okay.  All right.  Thank

             10    you.

             11                Oh, I have a couple of questions,

             12    Mr. Carlquist.  Let me back up here.

             13

             14                          EXAMINATION

             15    BY THE HEARING OFFICER:

             16           Q.   Mr. Carlquist, in your testimony you stated

             17    that you or IGWA had requested that the Department

             18    recognize credits for water that has been delivered out

             19    of the Sandy Pond for recharge; is that correct?

             20           A.   That's new this year.  This is the first

             21    time we felt like -- we haven't had a need for credit

             22    down there previously.  And so I think that's one that

             23    we've asked for you to do.

             24           Q.   And does anyone have any records of the

             25    quantity of water that's been diverted for groundwater
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              1    recharge or delivered for groundwater recharge?

              2           A.   Not that we have developed, we don't.  We

              3    have records that were put on of the Department knowing

              4    how much water has come down and been pretty well

              5    delivered into the Sandy Pond complex.

              6                And then we would just have to extrapolate

              7    how much of that water went to agriculture down there,

              8    based on water use of the crops, I assume.

              9           Q.   Okay.

             10           A.   It's something that we could have developed

             11    earlier that we did not -- you know, with the previous

             12    futile call we were not trying to keep records and gain

             13    credit for that.

             14           Q.   Okay.  And the other question is, do you

             15    know whether the land owned by Butch Morris is located

             16    within the North Side Canal Company place of use?

             17           A.   I do not.

             18           THE HEARING OFFICER:  Okay.  All right.  Thank

             19    you.

             20                Any further questions based on what I have

             21    asked?

             22           MR. RANDY BUDGE:  Just a clarification.

             23           THE HEARING OFFICER:  Okay.

             24           MR. RANDY BUDGE:  Mr. Director, I think we have

             25    in evidence by stipulation the deposition of Alan
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              1    Hansten, the manager, and we've already had questions

              2    on Exhibits 2028 and 2029.  That would answer your

              3    question, are there records of water being delivered to

              4    the Sandy Pond.  Those are records that are in evidence

              5    in this case.

              6           THE HEARING OFFICER:  Okay.  And with respect to

              7    that question, are Exhibits 2027 and 2028 in the

              8    record?

              9           MR. HAEMMERLE:  Director, I'll take exception to

             10    Randy's characterization of those exhibits.  They

             11    simply show how much water is going into the pond.

             12           MR. RANDY BUDGE:  That's what I meant.

             13           MR. HAEMMERLE:  There's no measurements below.

             14    You can't figure it out.

             15           THE HEARING OFFICER:  Yeah.  And I understand

             16    from the questioning that's the case, that there are

             17    measurements of water flowing into the pond, and there

             18    are measurements of water delivered to Butch Morris,

             19    and there are not any other measurements.

             20                And I just wanted to explore with

             21    Mr. Carlquist whether there were any direct

             22    measurements of water delivered for recharge, and he

             23    confirmed to me that there are no records of that

             24    direct diversion for recharge.  That's my

             25    understanding.
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              1                Okay.  Now, do we have Exhibits 2027 and

              2    2028 in the record, Garrick?

              3           MR. BAXTER:  I'm showing that those have not

              4    been admitted.

              5           THE HEARING OFFICER:  And so my notes show that

              6    2027 and 2028 were not exhibits both parties stipulated

              7    to admission.

              8                So, Mr. Haemmerle, I don't know whether you

              9    wish to offer them or not.  I'm doing some

             10    housecleaning right now.

             11           MR. HAEMMERLE:  Yes.  I would offer 2027 and

             12    2028.

             13           THE HEARING OFFICER:  Mr. Budge?

             14           MR. RANDY BUDGE:  Yeah, I think we'd actually

             15    already put those in evidence as a part of our

             16    preliminary stipulation that the testimony and exhibits

             17    of Alan Hansten would all be admitted, and these would

             18    be part of that.  So yes.

             19           THE HEARING OFFICER:  Okay.

             20           MR. RANDY BUDGE:  I think there are others.  But

             21    2027 and 2028 were part of those exhibits from his

             22    testimony.

             23           MR. HAEMMERLE:  Another one of note is an

             24    agreement dated 1997.  It's 2024.  It is -- it was

             25    attached to Mr. Hansten's depo.  And that was the
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              1    agreement between the North Side Canal Company and

              2    Mr. Candy.

              3           MR. RANDY BUDGE:  Correct.

              4           MR. HAEMMERLE:  I would offer that as well.

              5           THE HEARING OFFICER:  So are we amending the

              6    list of exhibits to which the parties have stipulated

              7    to the admission of?

              8           MR. HAEMMERLE:  There may be overlap, Director,

              9    between our numbers and their numbers.

             10           THE HEARING OFFICER:  But we are referring to

             11    the 2000 series here.

             12           MR. HAEMMERLE:  That's correct.

             13           THE HEARING OFFICER:  We're referring to 2024,

             14    2027, and 2028.

             15                Do the parties want to stipulate to the

             16    admission of those three documents?

             17           MR. RANDY BUDGE:  Yes.

             18           THE HEARING OFFICER:  Okay.  All right.

             19                (Exhibits 2024, 2027, and 2028 received.)

             20           MR. RANDY BUDGE:  And we actually have

             21    stipulated to all of the exhibits attached to

             22    Mr. Hansten's deposition.

             23           MR. HAEMMERLE:  Yeah.

             24           MR. RANDY BUDGE:  So there may be some others.

             25    We'll sort them out between Fritz and I and give you
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              1    the other numbers by stipulation.

              2           THE HEARING OFFICER:  And I'm assuming that the

              3    stipulation regarding the exhibits attached to Alan

              4    Hansten's deposition, the stipulation is a part of the

              5    stipulation to use his deposition for purposes of this

              6    hearing.  That's my confusion, because I didn't know

              7    that there were exhibits that were marked that were a

              8    part of the deposition.

              9           MR. HAEMMERLE:  The difficulty, Director, is

             10    that for all the depositions a common exhibits booklet

             11    was created.  So it's kind of hard to -- so when you

             12    have a deposition exhibit, the exhibits aren't actually

             13    in that deposition.  They're in a binder.

             14           THE HEARING OFFICER:  Okay.

             15           MR. HAEMMERLE:  And so we have to

             16    cross-reference those a bit.  So it's a little bit of

             17    an accounting dilemma.

             18           MR. RANDY BUDGE:  We'll figure that out.

             19           THE HEARING OFFICER:  I'll rely on the parties

             20    to guide me through.

             21                Okay.  Thank you.

             22                Thank you, Mr. Carlquist.

             23           MR. RANDY BUDGE:  We call --

             24           MR. TJ BUDGE:  Short break.

             25           THE HEARING OFFICER:  Are we finished with
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              1    Mr. Carlquist?  Did you wish to ask him some questions?

              2           MR. HAEMMERLE:  Yeah, I'm done with

              3    Mr. Carlquist.

              4                Thank you, Mr. Carlquist.

              5           THE HEARING OFFICER:  Okay.  Thank you,

              6    Mr. Carlquist.

              7                Let's take an afternoon break.  Come back

              8    at 25 to the hour.

              9           MR. HAEMMERLE:  When we come back, do you intend

             10    on us maybe summarizing some of the highlights of

             11    Mr. Hansten's depo, or just admission of it?

             12           THE HEARING OFFICER:  What's the next witness,

             13    Mr. Budge?

             14           MR. TJ BUDGE:  We need to make sure we get

             15    Ms. Yenter on today.

             16           MR. RANDY BUDGE:  We're going to do Brian Higgs

             17    next, which should be relatively short, and then have

             18    Ms. Yenter, who has to be on and off today.  And then

             19    if we have more time...

             20           MR. HAEMMERLE:  Okay.  Let's keep moving.  Fine.

             21           THE HEARING OFFICER:  Okay.  Great.  Thanks.

             22                (Recess.)

             23           THE HEARING OFFICER:  We are back on the record.

             24                And we are ready for another witness,

             25    except, Mr. Budge, I need to --
                                                                 207


              1           MR. RANDY BUDGE:  Thank you.  Brian --

              2           THE HEARING OFFICER:  Just a minute.  I need to

              3    extend an apology to Gary and Linda Lemmon for not

              4    including them in the examination of Mr. Carlquist.

              5    And maybe I need to move them over in the centerline of

              6    sight because they're clear over here to my left.

              7           MS. LEMMON:  We'll do this (indicating).

              8           THE HEARING OFFICER:  Would you, please.  And

              9    I've also asked Garrick to please prod me with a sharp

             10    stick if I miss them in the order of examination.  And

             11    I have consulted with them.

             12                And I just want to state for the record --

             13    and if they'll confirm that they don't or do not or did

             14    not have any further questions for Mr. Carlquist during

             15    examination.

             16                Is that correct?

             17           MR. LEMMON:  I did not have any further

             18    questions.

             19           THE HEARING OFFICER:  Okay.  Well, and please,

             20    will you wave at me, because, again, you're sitting off

             21    on the periphery from me, and I don't want to neglect

             22    you.  It's important that you participate and be a part

             23    of the proceeding.  So I apologize, for the record.

             24                Okay.  Mr. Budge.

             25           MR. RANDY BUDGE:  Thank you.  Brian Higgs called
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              1    to be sworn.

              2           THE HEARING OFFICER:  Okay.  Mr. Higgs if you'll

              3    raise your right hand.

              4

              5                         BRIAN HIGGS,

              6    having been called as a witness by IGWA and duly sworn

              7    to tell the truth relating to said cause, testified as

              8    follows:

              9

             10           THE HEARING OFFICER:  Thank you.  Please be

             11    seated.

             12                Mr. Budge.

             13           MR. RANDY BUDGE:  Thank you.

             14

             15                      DIRECT EXAMINATION

             16    BY MR. RANDY BUDGE:

             17           Q.   Good afternoon.

             18           A.   Hi.

             19           Q.   Could you state your name and business

             20    address for the record.

             21           A.   Brian Higgs, 355 West 500 South, Burley,

             22    Idaho.

             23           Q.   Could you summarize your current

             24    educational background.

             25           A.   I have a degree in -- a bachelor's degree
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              1    in geology and experience.

              2           Q.   Are you a licensed geologist?

              3           A.   Yes.  I'm a licensed geologist.

              4           Q.   And in good standing in that capacity?

              5           A.   Yes.

              6           Q.   Could you please summarize briefly your

              7    work experience.

              8           A.   Yes.  I worked seven years for the United

              9    States Geological Survey water resources division.  I

             10    worked 14 years for various government contractors at

             11    the INL.  And we started -- I started a small

             12    consulting firm in 1997.  And we've been doing that

             13    since then.

             14           Q.   And what's the name of your consulting

             15    firm?

             16           A.   Water Well Consultants, Incorporated.

             17           Q.   You're the owner and operator?

             18           A.   Yes.

             19           Q.   And what's the nature of the business with

             20    Water Well Consultants?

             21           A.   We are hydrogeologists and consult in that

             22    field.

             23           Q.   And how many employees do you have?

             24           A.   We have four full time and we had three

             25    seasonal in the summer.
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              1           Q.   And do they work under your direct

              2    supervision and control?

              3           A.   Yes.

              4           Q.   Are you also the watermaster in Water

              5    District 140?

              6           A.   Yes.

              7           Q.   And as watermaster, what do your duties and

              8    responsibilities include with respect to Basin 35 and

              9    Southwest Irrigation District and Goose Creek

             10    Irrigation District?

             11           A.   Basin 35, nothing.  Basin 45.

             12           Q.   Basin 45.  Excuse me.

             13           A.   Yeah.

             14           Q.   45.

             15           A.   Basin 45, we ensure the deliveries and

             16    for -- to make sure they're proper and no legality --

             17    with legality.

             18           Q.   And you also do consulting work with

             19    Southwest Irrigation District and Goose Creek

             20    Irrigation District?

             21           A.   Yes.

             22           Q.   And is that by contract?  Do they hire you

             23    to do work?

             24           A.   They hire me to do work, yes.

             25           Q.   And how long have you done consulting work
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              1    with those two districts?

              2           A.   200- -- we started in 2001.

              3           Q.   And what's the nature of the work that you

              4    do for those two districts?

              5           A.   We manage all their mitigation and their

              6    recharge.

              7           Q.   Within those two districts, Southwest and

              8    Goose Creek, how is water measured?  Do they use -- the

              9    wells use meters or --

             10           A.   We have meters.  Almost -- we've got about

             11    70 -- 75 percent meters.

             12           Q.   And what water measurement do you do for

             13    those districts?

             14           A.   As the -- as consulting with Southwest, we

             15    just do their -- their mitigation activities and

             16    recharge.

             17                With 140, we do all the measuring of all

             18    the wells, the discharge, and reporting of those.

             19           Q.   So when you describe measurement work that

             20    you perform, it's all done based on meters?

             21           A.   Yes.

             22           Q.   And you indicated that you do some contract

             23    work on various projects for Southwest and Goose Creek.

             24                What are those projects that you work on?

             25           A.   They do soft -- they do all the mitigation
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              1    activities that we -- that have been discussed: soft

              2    conversions, direct recharge, CREP acres, voluntary

              3    curtailment.

              4           Q.   Are those each separate programs for those

              5    districts, or do you run them all together for the

              6    districts?

              7           A.   We do them all.

              8           Q.   Okay.  Explain exactly what you do with

              9    respect to operating those project components CREP

             10    voluntary dry-ups, recharge, and conversions.

             11           A.   Okay.

             12           Q.   What are you responsible for on behalf of

             13    the districts?

             14           A.   Okay.  Southwest has one farm is all in the

             15    CREP program.  And so we ensure that he doesn't use the

             16    ground and that his wells are not utilized.

             17                For soft conversions we --

             18           Q.   Let me -- excuse me for interrupting.  Let

             19    me just go ahead and talk about each of those

             20    separately.

             21           A.   Yeah.  Good idea.

             22           Q.   Generally you do all of the work and

             23    measurements for both districts on those programs you

             24    described:  CREPs, voluntary recharge, and conversions?

             25           A.   Yes.
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              1           Q.   Let's talk about each one.

              2                The CREP program, when did that begin?

              3           A.   I'm not sure of the date.

              4           Q.   Do you know the approximate year?

              5           A.   2006, 2007, somewhere in there.

              6           Q.   And do you know how many -- you said there

              7    was one farm that was involved?

              8           A.   Yes.

              9           Q.   And how many acres are involved?

             10           A.   751.

             11           Q.   And is that a fixed number of acres year in

             12    and year out, or does it vary?

             13           A.   Fixed.

             14           Q.   Are all of that particular farmer's acres,

             15    the 751 acres, are all of the water sources from the

             16    groundwater shut off?

             17           A.   Yes.

             18           Q.   And is it all being supplied -- excuse me.

             19    Has all of the land been returned to dry conditions?

             20           A.   It's idled, yes.

             21           Q.   As part of the CREP program?

             22           A.   Yes.

             23           Q.   So with respect to managing those CREP

             24    acres, what do you have to do to manage them?

             25           A.   We simply keep track that he doesn't turn
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              1    his wells on and that there's no irrigation on them.

              2           Q.   And do you report those CREP acres on an

              3    annual basis to the Department?

              4           A.   Yes.

              5           Q.   And what -- is it the Department that

              6    calculates the credit for those acres that those

              7    districts receive based on the model?

              8           A.   Yes.

              9           Q.   Do you do any model runs of your own?

             10           A.   We do.

             11           Q.   And what's the purpose of your model runs?

             12           A.   Just to ensure that what the Department

             13    gets and what we get is equal, close.

             14           Q.   Do you have a duplicate of the ESPA model?

             15           A.   Yes.

             16           Q.   And you run the model to validate the

             17    Department's work?

             18           A.   Yes.

             19           Q.   And if there are some issues, you resolve

             20    it with the Department, I assume?

             21           A.   We would, if there were any.

             22           Q.   Okay.  All right.  You also mentioned that

             23    there were some other voluntary dry-ups.

             24           A.   Yes.

             25           Q.   Can you describe what those consist of.
                                                                 215


              1           A.   Yes.  We catalog and keep track of any acre

              2    that has a valid water right that is not being

              3    utilized.  And --

              4           Q.   Referring to a groundwater right?

              5           A.   Groundwater right only, yes.

              6                And so we verify that through the farmers

              7    and land photos.

              8           Q.   What does that program consist of, the

              9    dry-up program?  Are farmers compensated to dry up, or

             10    how does that work?

             11           A.   No.  No.  It's all -- that's what we call

             12    the voluntary curtailment.

             13           Q.   So how does a farmer sign up for voluntary

             14    curtailment?

             15           A.   He just calls me.

             16           Q.   So do you keep track of the participants

             17    that sign up and they enroll by acres and description?

             18           A.   Yes.

             19           Q.   And then do you keep records of that?

             20           A.   Yes.

             21           Q.   And do you report those records to the

             22    Department as well?

             23           A.   Yes.

             24           Q.   And does the Department run the model, as

             25    far as you know, to calculate the associated credit?
                                                                 216


              1           A.   Yes.

              2           Q.   And is it your responsibility to make sure

              3    that the acres that are enrolled in fact remain dried

              4    up for the year?

              5           A.   Yes.

              6           Q.   Is that situation like some soft

              7    conversions where people might turn back on during the

              8    year, or is that permanent during a particular

              9    irrigation season?

             10           A.   When we first started, we told them it was

             11    a five-year.  And we're down to about three years now.

             12    So everybody that put in an acre had committed to a

             13    five-year.

             14           Q.   I see.

             15           A.   And now we're down to three years.  So

             16    without calling and without verification, they're not

             17    allowed to break out any ground that has been idled.

             18           Q.   So the number of acres in the voluntary

             19    dried up program is essentially fixed for the five-year

             20    sign-up term?

             21           A.   It was.  The five-year sign-up term's over.

             22           Q.   Okay.  And do you also use your model runs

             23    to validate or verify the results of the Department's

             24    runs establishing credits?

             25           A.   Yeah.  It's all in the same deal.
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              1           Q.   Okay.  You indicated you were also

              2    responsible for the conversion program.

              3                Can you describe when the conversion

              4    program began in Southwest and Goose Creek districts?

              5           A.   Yes.  The conversion program takes place

              6    only in Southwest.  Goose Creek has no soft

              7    conversions.  And they began in the mid-'90s.  And they

              8    started pumping water south of the BID canal up on

              9    ground that was not included.

             10                And the agreement was made that for

             11    whatever amount of surface water they get, they'll turn

             12    off a groundwater well of equivalent.  And it has

             13    spread from there to the Murtaugh area and then back.

             14    They also have a pipeline that they run from the river

             15    back.  They call it the West Casual Pipeline.

             16           Q.   And how many acres are involved with

             17    Southwest Irrigation District in the conversion

             18    program?

             19           A.   Probably 25,000 acres.  And then an

             20    additional 10- to 15,000 over in Murtaugh area.

             21           Q.   Is the Murtaugh area within the Great Rift

             22    trim line established in the Rangen case?

             23           A.   Murtaugh is outside the ESPA.

             24           Q.   Okay.  So if we're talking about areas --

             25    acres of conversion of Southwest Irrigation District
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              1    within the ESPA, that would be the 25,000 dollar -- or

              2    25,000-acre number you gave me?

              3           A.   Yes.  It's closer to 30-.  But 20- -- yeah,

              4    somewhere in there.

              5           Q.   Would the exact numbers be reported to the

              6    Department on an annual basis?

              7           A.   The exact volumes.  They go by volume,

              8    rather than acre.  But yes.

              9           Q.   Volume of water delivered to the conversion

             10    acres?

             11           A.   Right.  And that has to change a little bit

             12    depending on the availability.

             13           Q.   And what's the source of that surface water

             14    that's delivered to those acres?

             15           A.   Southwest owns some water rights.  And they

             16    lease from the various sources.  They try to get some

             17    from the water bank.  They'll get some from private

             18    leases with canal companies, municipalities.

             19           Q.   And those would be leases of storage water

             20    in the Upper Snake reservoir system, to your knowledge?

             21           A.   Yes, uh-huh.

             22           Q.   And how are the costs of that involved in

             23    the leasing and delivery of that surface water handled

             24    within the districts?

             25           A.   The District pays for all the water up
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              1    front, and then the members are assessed, depending on

              2    use.

              3           Q.   So do you report on an annual basis the

              4    amount of water in acre-feet delivered to the converted

              5    acres?

              6           A.   Yes.

              7           Q.   But you don't report the number of acres?

              8           A.   That's correct.

              9           Q.   Could we pull up, please, Justin,

             10    Exhibit 1021.

             11                You may have a copy there in front of you,

             12    Brian.

             13           A.   Okay.

             14           Q.   But I think it's only one page, so maybe we

             15    can look at the spreadsheet here up on the screen.

             16           A.   Okay.  Yeah.

             17           Q.   The spreadsheet has several tabs on the

             18    bottom.

             19                Is this a spreadsheet that is prepared and

             20    maintained by you as a part of your work for the

             21    District?

             22           A.   Yes.

             23           Q.   And the tabs on the bottom seem to reflect

             24    conversions, recharged, idled acres.

             25                Is idled acres the dried up acres?
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              1           A.   Yes.

              2           Q.   Could you, Justin, click on the first tab.

              3                Okay.  Do you recognize that now as a

              4    spreadsheet that you prepared?

              5           A.   Yes.

              6           Q.   So when you testified earlier about

              7    maintaining the records and reporting to the

              8    Department, would this be the record that's reported to

              9    the Department?

             10           A.   Yes.

             11           MR. RANDY BUDGE:  We'd offer Exhibit 1021.

             12           MR. HAEMMERLE:  Question in aid of objection?

             13           THE HEARING OFFICER:  Yes.

             14

             15                     VOIR DIRE EXAMINATION

             16    BY MR. HAEMMERLE:

             17           Q.   Mr. Higgs, the acres that are up on the

             18    chart that you drafted, do those include conversions?

             19           A.   Those aren't acres.  I don't know what

             20    you're looking at.

             21           Q.   What is -- I can't read --

             22           MS. BRODY:  It says acre-feet.

             23           Q.   (BY MR. HAEMMERLE):  -- acre-feet, the

             24    amount of water that's covered by the conversions?

             25           A.   That's the amount of water that's delivered
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              1    to that individual.

              2           Q.   Okay.  For those people who do conversions;

              3    correct?

              4           A.   For that person right there.

              5           Q.   Okay.

              6           A.   Yeah.

              7           Q.   And do you verify that they don't in fact

              8    pump during the year --

              9           A.   I do.

             10           Q.   -- at any given time?

             11           A.   Yes.

             12           Q.   So for every one of those people you verify

             13    they don't pump?

             14           A.   To that volume, yes.

             15           Q.   The question is, do you verify at any given

             16    time that they don't pump during the period that this

             17    water is being delivered?

             18           A.   That's not how it works.

             19           MR. HAEMMERLE:  I'll agree to the admission of

             20    this document and save my questions for cross.

             21           THE HEARING OFFICER:  Okay.  The document marked

             22    as Exhibit 1021 is received into evidence.

             23                (Exhibit 1021 received.)

             24    ///

             25    ///
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              1                 CONTINUED DIRECT EXAMINATION

              2    BY MR. RANDY BUDGE:

              3           Q.   With respect to the recharge tab --

              4                If you could click that, Justin.

              5           MR. MAY:  Which one?

              6           MR. RANDY BUDGE:  The recharge tab on the right.

              7    That one.  Thank you.

              8           Q.   Mr. Higgs, can you describe the recharge

              9    program that is performed by Southwest and Goose Creek

             10    Irrigation Districts.

             11           A.   Yes.  As pertaining to this slide, they

             12    have what they call the West Casual Pipeline, which is

             13    a separate entity.  And they pump water from the Snake

             14    River back to these injection wells, these permitted

             15    injection wells.  And those are the volumes of direct

             16    recharge that we've put in each of those particular

             17    locations.

             18           Q.   So do those four names up there reflect all

             19    of the injection wells?

             20           A.   Oh, no.

             21           Q.   Or are those just the owners of the wells?

             22           A.   Those are the owners of the wells that we

             23    used and were able to supply water to those recharge

             24    wells for 2012, 2013.

             25                Southwest has several wells that are
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              1    permitted for recharge.  It was dry, and we weren't

              2    able to deliver any water.  These were the only ones we

              3    were able to deliver water to.

              4           Q.   How many direct -- how many recharge wells

              5    are there in total that you manage for those two

              6    districts?

              7           A.   Plus or minus 20.

              8           Q.   And on Exhibit 1021 that we're looking at

              9    under the tab "Recharge," does that reflect the amount

             10    of water being delivered for recharge in those years,

             11    2012 and 2013?

             12           A.   To those locations, yes.

             13           Q.   And then the exhibit also reflects a model

             14    cell.

             15                That apparently is a particular cell within

             16    which that recharge occurs?

             17           A.   That's correct.

             18                And I might add, if you'll notice there's a

             19    typo on Aardema, the first -- the model row.  It's 855,

             20    but it should be 85.

             21           Q.   And similar to the conversions and dry-ups

             22    that you described earlier in the CREP, is this

             23    information that is reported annually to the Department

             24    and the basis of the model run that drives the credit?

             25           A.   Yes.
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              1           Q.   Are there any other mitigation activities

              2    done by these districts that we haven't discussed?

              3           A.   Well, they participate in cloud seeding.

              4    And Southwest Irrigation District is very proactive

              5    in -- but as far as obtaining mitigation, other than

              6    what their membership with IGWA, this is in addition.

              7           Q.   This is in addition to what they do as

              8    members to IGWA?

              9           A.   That's correct.

             10           Q.   And you haven't -- I haven't asked you any

             11    questions or had you testify about the IGWA activities

             12    that Southwest or Goose Creek would be a part of?

             13           A.   That's correct.

             14           MR. RANDY BUDGE:  No further questions.  Thank

             15    you.

             16           THE WITNESS:  You're welcome.

             17

             18                       CROSS-EXAMINATION

             19    BY MR. HAEMMERLE:

             20           Q.   Mr. Higgs, briefly.  On the conversions

             21    where people go from using groundwater to surface

             22    water, do you verify in any way that their pumps remain

             23    off during the time that you believe they're in

             24    converted water?

             25           A.   Yes.
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              1           Q.   How many times do you go out per year to

              2    verify that?

              3           A.   Several.  We're out every day somewhere

              4    checking it.

              5           Q.   So you personally verify, in addition to

              6    asking the particular pumper whether they've turned off

              7    or on?

              8           A.   Yes.

              9           Q.   So as a watermaster it's entirely possible

             10    for you to do that; correct?

             11           A.   Yes.  But that's done under the auspices of

             12    Southwest Irrigation District for mitigation.

             13           Q.   Okay.

             14           A.   Watermaster doesn't particularly care about

             15    that.

             16           Q.   Who would verify this information if there

             17    wasn't someone like you verifying it on behalf of a

             18    water district?

             19           A.   I couldn't tell you that.

             20           Q.   Do you believe it's unreasonable for

             21    watermasters to do this as well, to verify that pumps

             22    remain off for converted acres?

             23           A.   I don't know that answer.

             24           Q.   But you do it yourself for Southwest?

             25           A.   That's correct.
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              1           Q.   The voluntary curtailment, you say that

              2    they remain -- "they," pumpers, remain in this program

              3    for a period of five years?

              4           A.   At the beginning they did.

              5           Q.   Okay.

              6           A.   And then we moved it back to three, because

              7    some wanted to get out and exchange.  They like to keep

              8    rotation in their crop.  And so we realized that five

              9    was too long and said, okay, three will do.

             10           Q.   For this voluntary curtailment are there

             11    actual agreements that people sign, or no?

             12           A.   Originally, yes.  But when we went off the

             13    five-year, then we just keep track of it.  We have a

             14    list.  Nobody signs it.  We verify it.  But that's the

             15    contract.

             16           Q.   Okay.  So it's an oral agreement not to use

             17    groundwater that you're able to verify at times;

             18    correct?

             19           A.   On those -- on those acres groundwater or

             20    surface water is not allowed.  Those acres are idle.

             21           Q.   And you make sure of that by checking

             22    pumping records?

             23           A.   I make sure of that by looking at the acre

             24    and checking pumping records.

             25           Q.   Okay.  You say that 75 percent of the pumps
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              1    that you have have meters?

              2           A.   In Southwest, yes.

              3           Q.   Okay.  What about your 140?

              4           A.   As well.  It's all in 140.

              5           Q.   So 75 percent of the pumps in 140 have

              6    meters?

              7           A.   Yes, that's correct.

              8           Q.   What's the other 25?

              9           A.   Electricity.  Or I should say time clock as

             10    well.

             11           Q.   Okay.  Would you say that the other

             12    districts, say 120, don't have that many water meters?

             13           A.   I would say that's true.

             14           Q.   Okay.  So to verify people are shut off,

             15    how difficult -- how do you do that?

             16           A.   With electricity.

             17           Q.   Just by checking power records?

             18           A.   Yes.

             19           Q.   Okay.  So if the power records are on, you

             20    can assume they turned their pump on?

             21           A.   Oh, yeah.

             22           MR. HAEMMERLE:  All right.  No further

             23    questions.

             24           THE HEARING OFFICER:  Okay.

             25           MR. RANDY BUDGE:  No questions.
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              1           THE HEARING OFFICER:  Redirect, Mr. Budge?

              2           MR. RANDY BUDGE:  Thank you, Mr. Higgs.

              3           THE HEARING OFFICER:  Okay.  Thank you,

              4    Mr. Higgs.

              5           THE WITNESS:  You're welcome.

              6           MR. HAEMMERLE:  No, no.

              7           MR. RANDY BUDGE:  Excuse me.

              8           MR. LEMMON:  Oh, my gosh.

              9           THE HEARING OFFICER:  See, I about did it again.

             10    So let's not go to Mr. Budge.

             11                Cross-examination, Mr. Lemmon?

             12           MR. LEMMON:  Sorry.  I have one question.

             13

             14                       CROSS-EXAMINATION

             15    BY MR. LEMMON:

             16           Q.   And that would be, what motivates the

             17    pumpers to participate in this mitigation program?

             18           A.   Southwest Irrigation District began in

             19    1984.  They have four critical groundwater areas.  And

             20    everything that Southwest does is not to satisfy

             21    legalities, but to bring back wet water to the ground.

             22    And so everybody out there knows that they need to

             23    participate.

             24           Q.   So you would say that it's for their own

             25    benefit?
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              1           A.   That's correct.

              2           MR. LEMMON:  Okay.  Thank you.

              3           THE WITNESS:  Uh-huh.

              4           THE HEARING OFFICER:  And now let's try again.

              5                Mr. Budge, redirect?

              6           MR. RANDY BUDGE:  No questions.

              7           THE HEARING OFFICER:  Okay.  Thank you,

              8    Mr. Higgs.

              9           THE WITNESS:  You're welcome.

             10           THE HEARING OFFICER:  Thanks to everyone for the

             11    reminder.

             12                Next, Mr. Budge.

             13           MR. RANDY BUDGE:  We call Cindy Yenter.  And TJ

             14    Budge will examine her.

             15           THE HEARING OFFICER:  Pardon me?

             16           MR. RANDY BUDGE:  TJ will examine.  Cindy Yenter

             17    can be sworn.

             18           THE HEARING OFFICER:  Okay.  Ms. Yenter, raise

             19    your hand please.

             20

             21                         CINDY YENTER,

             22    having been called as a witness by IGWA and duly sworn

             23    to tell the truth relating to said cause, testified as

             24    follows:

             25    ///
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              1           THE HEARING OFFICER:  Thank you.  Please be

              2    seated.

              3                Mr. TJ Budge, you may examine.

              4

              5                      DIRECT EXAMINATION

              6    BY MR. TJ BUDGE:

              7           Q.   Ms. Yenter, thanks for sticking around all

              8    day.  I would examine you from the table, but I've got

              9    somebody in between us, so I'm going to stand here.

             10    And I know that you were hoping to get out of here a

             11    little earlier, so I'm going to do my very best to keep

             12    this short and sweet.

             13           A.   It's all right.

             14           Q.   Okay.  Could you state your name and spell

             15    your last name for the record.

             16           A.   My name is Cindy Yenter, Y-e-n-t-e-r.

             17           Q.   You're a Department employee; correct?

             18           A.   Correct.

             19           Q.   What's your position?

             20           A.   My position is water rights supervisor.

             21           Q.   All right.  What does that involve?

             22           A.   Where I am presently at, I am involved -- I

             23    work for the water distribution section, so my

             24    responsibilities are to assist with -- with water

             25    distribution on a regional or statewide basis, assist
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              1    with compliance issues, and just other administration

              2    topics.

              3                And I also serve as the watermaster of

              4    Water District 130, which is an elected position.

              5           Q.   Okay.  What are your responsibilities as

              6    watermaster?

              7           A.   As watermaster my responsibilities are the

              8    administration of water rights in Water District 130,

              9    which include both groundwater and surface water

             10    rights.  My other -- those responsibilities can also

             11    include monitoring of implemented mitigation plans,

             12    curtailment of out-of-priority diversions, compliance

             13    of unauthorized diversions.

             14           Q.   How long have you been the watermaster?

             15           A.   Let's see.  This will be year 13.

             16           Q.   And can you briefly describe the boundaries

             17    of Water District 130.

             18           A.   Water District 130 covers Gooding, Lincoln,

             19    Jerome, Minidoka, part of Blaine County.  Did I miss

             20    any?  Basically, it's from the area west of Bliss to

             21    the Power County line, from the Snake River on the

             22    south, to the -- oh, I guess you'd call them the Big

             23    Wood foothills on the north.  It does include cities of

             24    Carey and Richfield.  Gooding and Shoshone, those are

             25    kind of on the northern limits.  But does not include
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              1    any surface water in the Big or Little Wood systems.

              2           Q.   Okay.  Are you familiar with the Great Rift

              3    trim line --

              4           A.   Yes.

              5           Q.   -- that was implemented in the curtailment

              6    order?

              7           A.   Yes.

              8           Q.   How much of the area within that trim line

              9    is covered by Water District 130?

             10           A.   I'd say virtually all of it.

             11           Q.   Okay.  And it does include the Hagerman

             12    area?

             13           A.   Parts of the Hagerman area.  And let me

             14    requalify my last remark.  Part of the -- the part of

             15    the Great Rift trim line that is in Water District 140,

             16    of course, is not within my jurisdiction.  But -- and

             17    then over in the Hagerman area I believe rights below

             18    the rim proper are not in that trim line.  The

             19    groundwater rights below the rim are not in that trim

             20    line.

             21           Q.   Okay.  Are the Sandy Ponds within Water

             22    District 130?

             23           A.   Geographically that area would fall within

             24    the Water District 130 boundary.

             25           Q.   Okay.
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              1           A.   But administration of that area would

              2    depend.

              3           Q.   Okay.  That's near the interface between

              4    130 and is it 36A?

              5           A.   Well, it's actually in the physical

              6    boundaries of both.

              7           Q.   Okay.

              8           A.   So like I said, depending on what was going

              9    on in that pond would depend on whether or not

             10    administration would be jurisdictional to one district

             11    or the other.

             12           Q.   Okay.  Sounds good.  Can you look in front

             13    of you in the exhibit binder for Exhibit 1000.  It's

             14    the IGWA mitigation plan that we've been discussing

             15    today.

             16           A.   The first one.  Okay.  All right.

             17           Q.   Have you read that?

             18           A.   Yes.

             19           Q.   Okay.  If you'd turn to the -- the first or

             20    second page that talks about the mitigation credit for

             21    conversions, dry-ups, and recharge.  That is on page 2.

             22           A.   Okay.

             23           Q.   I understand from prior testimony that you

             24    play a role in the accounting or calculation of these

             25    mitigation activities: conversions, CREP, or dry-ups
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              1    and groundwater recharge; is that correct?

              2           A.   I play a role in some data analysis,

              3    specifically the conversion data.  As watermaster, I am

              4    generally responsible for, you know, a general

              5    accounting of what's going on in the Water District.  I

              6    do not have any direct jurisdiction over recharge, nor

              7    do I really do a lot of monitoring of it.

              8           Q.   Okay.  Can you explain what your role is

              9    with respect to conversions, what you do.

             10           A.   Well, as part of the mitigation plan,

             11    conversion projects -- a conversion project will

             12    involve a water user who, in most cases, voluntarily

             13    accepts an alternate supply of irrigation water so that

             14    groundwater use can be dramatically reduced or in some

             15    cases not used -- you know, groundwater is not used at

             16    all.

             17                As part of the mitigation plan, in order to

             18    really -- in order to really decide what kind of credit

             19    or what kind of value that activity has, you have to

             20    monitor the surface water coming into the project, you

             21    have to monitor any groundwater that did need to be

             22    pumped over the course of the season, and you also need

             23    to know how many acres this was happening on from year

             24    to year.

             25                And so those kind of activities are part --
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              1    you know, some of that's part of my normal course of

              2    duty, i.e., the groundwater monitoring, you know, the

              3    diversion monitoring for groundwater.  With the

              4    conversions it's an added duty to monitor the surface

              5    water.

              6           Q.   And this is monitoring that you've been

              7    involved with for a number of years, I understand?

              8           A.   Yeah.  I believe the first year we

              9    looked -- this was 2007.

             10           Q.   Okay.  And so you've been keeping track of

             11    conversions in Water District 130 since that time?

             12           A.   Yes.

             13           Q.   Earlier, I think you were here when Lynn

             14    Carlquist testified that he provides some conversion

             15    data to the Water District.

             16                What data do you receive from North Snake

             17    Groundwater District?

             18           A.   From North Snake Groundwater District

             19    really all I receive each year is the list of the

             20    projects that are participating.

             21           Q.   Okay.  And then what additional data do you

             22    gather?

             23           A.   From the canal companies, North Side Canal

             24    Company and -- well, the Big Wood Canal Company and or

             25    AFRD 2, from that office, I receive at the end of each
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              1    year -- and there have been occasions I've asked for a

              2    reporting in the middle of the season.  But on at

              3    least -- at least at the end of the year I ask for an

              4    accounting of replacement water which has been

              5    delivered to all the participating conversion projects

              6    over the course of that irrigation season.

              7           Q.   So these canal companies, they keep track

              8    of the delivery of conversion water?

              9           A.   Yes.

             10           Q.   Is conversion water and replacement water

             11    the same thing?

             12           A.   Yes.  And actually, some of the canal water

             13    just call it -- they actually record it as groundwater,

             14    even though it's not.  But it's literally groundwater

             15    replacement water that's been shortened, I think, in

             16    their vernacular to just groundwater.  And they call it

             17    groundwater delivery.

             18                But it's actually Upper Snake rental water,

             19    which has been acquired by IGWA and delivered down

             20    through the canal systems specifically to serve these

             21    conversion projects.

             22           Q.   Okay.  And then the canal companies -- so

             23    North Side Canal, AFRD 2 -- they provide you data of

             24    where -- which headgates they delivered that

             25    replacement or conversion water to?
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              1           A.   Yes.

              2           Q.   And what --

              3           A.   Yes.  And they're only reporting to me just

              4    the conversion or replacement water that they're

              5    delivering.

              6           Q.   Okay.  And when you get that data from the

              7    canal companies, what do you do with it at that point?

              8           A.   I match it to the known active projects for

              9    that year.  And then I -- I also then look at the

             10    number of acres that were irrigated within that

             11    project.  I look at any groundwater diversions that

             12    occurred from associated wells with that project.  And

             13    then I come up with a determination of a potential

             14    credit, if you were, of groundwater savings, which can

             15    then be ran through the model.

             16           Q.   Okay.  So when you said you match up the

             17    canal company data with the project, you're referring

             18    to the farmers that have converted land from ground to

             19    surface water?

             20           A.   Yes.

             21           Q.   Justin, will you please pull up -- why

             22    don't you first pull up Exhibit 1045.

             23                In fact, it might be easier for you to look

             24    in that book, Ms. Yenter.

             25           A.   I got it.
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              1           Q.   Can you find 1045?

              2           A.   Yeah.

              3           Q.   You can actually -- why don't you take a

              4    moment and flip from 1045 through 1048.  There are a

              5    number of Department memos that relate to the

              6    accounting of conversions.  And let me know if you're

              7    familiar with those memos.

              8           A.   You say through 1048?

              9           Q.   That's correct.

             10           A.   Well, 1045 and 1046 I prepared.  1047 and

             11    1048 I'm sure I looked at at one time or the other,

             12    because they certainly reference material that I

             13    prepared.  But I haven't read them in a couple years.

             14           Q.   Okay.  The reason I want to bring these up,

             15    it looks like these were created in the spring or

             16    summer of 2011.  And reading through them, it explains

             17    the procedures the Department goes through to account

             18    for conversions.

             19           A.   Correct.

             20           Q.   I know you haven't read them recently --

             21           A.   Recently.

             22           Q.   -- but is it your understanding that the

             23    procedures you're following today are the same

             24    procedures as are explained in these memos?

             25           A.   Yes.  I've been following the same
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              1    procedure in fact since 2008.

              2           MR. TJ BUDGE:  Okay.  I would offer

              3    Exhibits 1045 through 1048.

              4           MR. MAY:  I think they've already been

              5    stipulated to.

              6           MR. RANDY BUDGE:  Yeah.

              7           MR. TJ BUDGE:  Okay.

              8           THE HEARING OFFICER:  So those have already been

              9    received into evidence?

             10                Thank you.

             11           MR. TJ BUDGE:  Justin, can you pull up

             12    Exhibit 1022.

             13           Q.   Ms. Yenter, you can look in the binder for

             14    Exhibit 1022.  It's just going to be a screenshot of a

             15    spreadsheet.  And so I've asked Mr. May to actually

             16    pull up the spreadsheet on the screen here.  This was a

             17    spreadsheet that was posted to the Department's file

             18    sharing site.  And it's labeled "Conversion Summary

             19    2011."

             20                Do you recognize that spreadsheet?

             21           A.   Yes.  Well, I think I do, because that's

             22    certainly not the meat of it right there.  But yeah.

             23           Q.   There's half on the bottom there.

             24           A.   I think I know which one it is.

             25           Q.   There we go.
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              1           A.   There we go.

              2           Q.   You can see there's tabs on the bottom,

              3    there's a "Soft Conversions" tab, "OTR," "Hard

              4    Conversions," "Voluntary Idle."

              5           A.   Yes.

              6           Q.   "Contract did not receive any water" and

              7    another "Contract not developed."

              8                Can you explain what this spreadsheet

              9    contains.

             10           A.   This spreadsheet is basically my summary of

             11    all the data that I collected, data I collected from

             12    IGWA and North Snake Groundwater District, data that

             13    was submitted to me by the canal companies, data that I

             14    collected within the Water District of groundwater

             15    diversions, water right research and analysis that I

             16    did myself, with respect to these conversion projects.

             17           Q.   So does this have the matching up that you

             18    referred to of replacement water deliveries --

             19           A.   Yes.

             20           Q.   -- with the projects?

             21           A.   Yes.

             22           Q.   And this is something you do annually?

             23           A.   Yes.

             24           Q.   So this would have been -- this would

             25    record all of the conversion data from 2011?
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              1           A.   Yes.

              2           Q.   Does that -- does this spreadsheet include

              3    Southwest, or is that a separate spreadsheet?

              4           A.   No.  This is Water District 130 only.

              5           Q.   Okay.  Does it include any recharge data?

              6           A.   No.

              7           Q.   I see there's "Voluntary Idle" tab.

              8                What does that contain?

              9           A.   Starting in -- and I don't remember what

             10    year it was.  It wasn't -- it wasn't back as far as

             11    2007.  But there were a couple of -- there were at

             12    least two or three projects that I knew about within

             13    North -- I think they're both in North Snake

             14    Groundwater District, where the water right owners were

             15    not renting replacement water from IGWA, but had more

             16    or less voluntarily created a surface water conversion

             17    project using their own North Side shares or extra

             18    shares they had acquired over time, and they weren't

             19    pumping those wells.

             20                But for a number of years they were not

             21    included in any mitigation plans because nobody ever

             22    told me about them, I mean in any official capacity.  I

             23    knew about them, but it wasn't up to me as watermaster

             24    to put them on the plan.  It was the groundwater

             25    district's responsibility to put them on the plan.
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              1                So finally about three years ago they were

              2    included in these list of participating conversions.

              3    And so at that time I put these projects on the plan.

              4    I evaluate them a little differently than the soft

              5    conversions, but they are there nonetheless.

              6           Q.   Okay.  And you explained a moment earlier

              7    that when you gather this data annually you come up

              8    with a credit?

              9           A.   I come up with a -- basically a groundwater

             10    savings is what I come up with.

             11           Q.   Okay.

             12           A.   And I think it's probably inappropriate or

             13    inaccurate to actually say that I come up with a

             14    credit.  What I come up with is a volumetric potential

             15    groundwater savings.  And then that number is then put

             16    into the model for any potential -- and run through the

             17    model for any potential credit that IGWA might receive.

             18           Q.   Are you involved with the modeling at all,

             19    or do you hand that off to --

             20           A.   That -- that goes -- no, that goes to

             21    Jennifer Sukow and Allan Wylie.  I don't do any

             22    modeling.

             23           Q.   Okay.  So you give Sukow and Wylie all of

             24    the conversion data annually?

             25           A.   Correct.
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              1           Q.   You don't have recharge data?

              2           A.   I do not.

              3           Q.   Do you know if someone else in the

              4    Department keeps track of recharge?

              5           A.   Someone does, but I'm not sure where they

              6    get it.

              7           Q.   Who that is.  Okay.  And then you also

              8    don't keep track of CREP data, I understand?

              9           A.   No, I do not.

             10           MR. TJ BUDGE:  Okay.  Is this into evidence?

             11    Did we stipulate that this is a record?  1022.

             12           MR. BAXTER:  I don't have it as part of the

             13    stipulation, TJ.

             14           THE HEARING OFFICER:  No.

             15           MR. TJ BUDGE:  Okay.  I'd offer Exhibit 1022.

             16           MR. MAY:  No objection.

             17           THE HEARING OFFICER:  Mr. --

             18           MR. MAY:  No objection.

             19           THE HEARING OFFICER:  Oh, Justin, sorry.  Okay.

             20    Thank you.

             21                The document marked as Exhibit 1022 is

             22    received into evidence.

             23                (Exhibit 1022 received.)

             24           Q.   (BY MR. TJ BUDGE):  Ms. Yenter, if you'll

             25    turn the page to 1023.  It's a similar looking
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              1    spreadsheet, identical, although it's labeled on the

              2    top "Conversion Summary 2012 and 2013."

              3                Am I correct in understanding that this is

              4    the same data but for the next two years?

              5           A.   Correct.

              6           MR. TJ BUDGE:  I would offer Exhibit 1023 into

              7    evidence.

              8           THE HEARING OFFICER:  Justin?

              9           MR. MAY:  No objection.

             10           THE HEARING OFFICER:  Okay.  The document marked

             11    as Exhibit 1023 is received into evidence.

             12                (Exhibit 1023 received.)

             13           Q.   (BY MR. TJ BUDGE):  If you could turn to

             14    1082.  This was also a spreadsheet that was posted to

             15    the Department's file sharing site in conjunction with

             16    this case.  It's labeled "SWID, et cetera, 2011."

             17                Do you recognize this spreadsheet?

             18           A.   No.  Not mine.

             19           Q.   Okay.  There was testimony by Mr. Higgs

             20    that he reports the conversion and recharge and CREP

             21    activities within Southwest Irrigation District to the

             22    Department.

             23                Does that go to someone other than

             24    yourself, then?

             25           A.   Yes, it does.
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              1           Q.   Do you know who that goes to?

              2           A.   Tim Luke usually receives that data.

              3           Q.   Does he do the same thing, to your

              4    knowledge, for Southwest Irrigation District that you

              5    do for Water District 130, as far as verifying

              6    conversions and such?

              7           A.   He goes through a verification process.

              8    I'm not sure exactly what methodology he uses.

              9           MR. TJ BUDGE:  Okay.  I would offer 1082 and

             10    1083.  1083 is the same spreadsheet for 2012 and '13.

             11           THE HEARING OFFICER:  Mr. May?

             12           MR. MAY:  We don't have any objection.

             13           THE HEARING OFFICER:  Okay.  The documents

             14    marked as Exhibits 1082 and 1083 are received into

             15    evidence.

             16                (Exhibits 1082 and 1083 received.)

             17           Q.   (BY MR. TJ BUDGE):  Ms. Yenter, are you

             18    aware of any conversions that aren't included in the

             19    spreadsheets that you create?

             20           A.   From what years?

             21           Q.   Within Water District 130.

             22           A.   Well, from what years?

             23           Q.   In 2012 and '13.

             24           A.   There were -- well, there was one that

             25    didn't -- one or two that did not participate in 2013.
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              1    But I think they're still in the spreadsheet.

              2                What do you mean by "aware of"?

              3           Q.   I'm just wondering if there's -- if you're

              4    aware of something that we haven't reported or --

              5           A.   Not at this time.

              6           Q.   Okay.

              7           A.   But like I said, it's not really my job to

              8    be aware of them.

              9           Q.   Okay.  That's all the questions I've got on

             10    your conversion calculations.  I do have a couple

             11    questions about the Department's water measurement

             12    records in the Martin-Curren Tunnel.

             13                And, Justin, if I could get you to pull up

             14    Exhibit 1029.

             15                Ms. Yenter, during the deposition of Frank

             16    Erwin, he brought a number of spreadsheets with

             17    water-flow data in the Curren Tunnel.  This particular

             18    spreadsheet is a summary with four annual -- four

             19    measurements annually of the -- what he reported as the

             20    measurements from the Department's data logger inside

             21    the tunnel.

             22                Are you familiar with the Department's

             23    measuring device used inside the Curren Tunnel?

             24           A.   In general terms am I familiar with what's

             25    there?  Yes.  I have not actively worked the Curren
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              1    Tunnel site for probably five years or more.

              2           Q.   Okay.  Who's in charge of that measuring

              3    device?

              4           A.   Michelle Richmand out of the southern

              5    regional office has been maintaining the -- has been

              6    maintaining the transducer, downloading the data

              7    logger, and processing the data.

              8           Q.   Okay.  Justin, could you scroll down to the

              9    next page.

             10                You can flip over to the next page, which

             11    is a hydrograph of Curren Tunnel measurements.  This

             12    was also provided by Mr. Erwin, I recall.  And it has

             13    an annotation about some anomalies in the data, some

             14    equipment issues and such.

             15                Are you familiar with these issues with the

             16    Curren Tunnel measurements the Department has kept that

             17    are described on this hydrograph?

             18           A.   Not personally.

             19           Q.   So in the second sentence it says, "The

             20    2008 data and 2011 and post 2016 have been graded as

             21    poor due to equipment problems."

             22                You're not familiar with the equipment

             23    problems being described there?

             24           A.   No, I'm not.

             25           Q.   The next sentence refers to data in 2011
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              1    and after October of '13 generated by replicating Box

              2    Canyon Spring data.

              3                Are you familiar with what that sentence is

              4    referring to?

              5           A.   No, I'm not.

              6           Q.   Do you measure flows at Box Canyon Spring?

              7           A.   No, I do not.

              8           Q.   Okay.  And then as well that last sentence,

              9    the 2008 peak being adjusted, that's not something

             10    you're familiar with either?

             11           A.   No.

             12           Q.   Okay.  While you've got that hydrograph

             13    there, the second sentence does refer to the --

             14                You can zoom in on the annotations, Justin.

             15           MR. RANDY BUDGE:  The text.

             16           MR. MAY:  This?

             17           MR. RANDY BUDGE:  Yeah.

             18           Q.   (BY MR. TJ BUDGE):  All right.  The second

             19    sentence explains that the 2008 and '11 data and post

             20    October '13 data have been graded as poor due to

             21    equipment problems.

             22                As watermaster is there a scale or range by

             23    which you grade measuring devices or measurements?

             24           A.   Well, bear in mind I'm not watermaster for

             25    this diversion.
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              1           Q.   Right.  Generally speaking?

              2           A.   Generally speaking, for each type of

              3    measurement there will be a general, you know, scale of

              4    suitability.  But it's different for all measurement

              5    types.

              6           Q.   Okay.  And does the Department have any

              7    type of form or document that classifies the accuracy

              8    of different types of measuring devices?

              9           A.   Well, I guess I don't understand what

             10    you're asking.

             11           Q.   Well, I'm curious if this "grading is poor"

             12    is -- if that has any particular significance, if there

             13    is a grading scale for measurements that I can look at

             14    to understand what a poorly graded measurement means.

             15           A.   For this particular diversion, probably the

             16    scale that -- the -- the scale that would make the most

             17    sense would be the U.S. Geological Survey grading

             18    scale, because that one deals specifically with surface

             19    water open-channel measurements.

             20           Q.   Okay.  I'm not familiar with that scale.

             21                Could you just generally describe what that

             22    is.

             23           A.   Well, I'm not even that familiar with it,

             24    because I don't use it.  I don't use it on a regular

             25    basis.
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              1           Q.   Okay.

              2           A.   I just know that it exists and that with

              3    each rating -- poor, fair, good -- there is an

              4    amplitude, a percentage of, you know, accuracy within

              5    which they feel that that measurement falls.  I do not

              6    know what, you know, percentages are associated with

              7    poor, and I'm not going to guess.

              8           Q.   Okay.  Fair enough.  Do you know if the

              9    Department's doing anything to remedy the equipment

             10    problems that are creating the poor measurements in the

             11    Curren Tunnel?

             12           A.   As I said, I don't.  I have not been

             13    assigned to this site for a number of years.

             14           MR. TJ BUDGE:  Okay.  I have no further

             15    questions.

             16           THE HEARING OFFICER:  Okay.  Mr. May?

             17           MR. MAY:  Thank you, Director.

             18

             19                       CROSS-EXAMINATION

             20    BY MR. MAY:

             21           Q.   Ms. Yenter, Justin May on behalf of Rangen.

             22           A.   Good afternoon.

             23           Q.   Good afternoon.  I just want to make sure

             24    that I understand kind of the process and where you fit

             25    in.
                                                                 251


              1                So you take data with regard to deliveries

              2    of water, the replacement water, from groundwater

              3    districts?

              4           A.   Yes.

              5           Q.   And you convert that into or you do some

              6    investigations, and then you compile a report.  And

              7    we've looked at a couple of them.  The reports that you

              8    compile, we looked at Exhibits 1022 and 1023.

              9           A.   Uh-huh.

             10           Q.   You can look back at those if you'd like

             11    to.

             12           A.   Right.

             13           Q.   And I understand that 1022 and 1023

             14    represent the same report just for different years;

             15    correct?

             16           A.   Correct.

             17           Q.   Other than that report that you compiled,

             18    do you create another report?  Is that the only report

             19    that you create from that data from the groundwater

             20    districts?

             21           A.   I guess I don't know what you mean.  I mean

             22    in past years I have created these memos that go along

             23    with the reports.  I did not create one to go along

             24    with the 2012/2013 report.

             25           Q.   And maybe "report" is a bad word.  What I'm
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              1    trying to figure out is in terms of your role in this

              2    process, I would understand that you provide some data

              3    to Ms. Sukow and potentially Mr. Wylie to perform the

              4    calculations that they need to perform.

              5           A.   Typically, it's all contained in that

              6    spreadsheet.  What I'll do is, you know, I've got data

              7    split up by category essentially on those various tabs.

              8    And then that very last page, which is actually the

              9    screenshot that you've got in here as your Exhibit 1022

             10    and 1023 also, I think, really just represents the

             11    amount of groundwater savings that I've associated with

             12    each well that's a part of those conversion projects.

             13                And so that's a real simple way for

             14    Ms. Sukow and Mr. Wylie to put that data into the

             15    model.  So I've just basically taken data directly out

             16    of the analysis sheets, pulled them together into one

             17    final tabular page where they can just take data and

             18    put it right into the model.

             19           Q.   And that number that you're boiling down

             20    to, that's an acre-foot number, essentially?

             21           A.   Those are all in acre-feet, yes.

             22           Q.   And that's an acre-foot number that

             23    represents in some fashion a savings of groundwater

             24    pumping; correct?

             25           A.   Correct.
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              1           Q.   And it doesn't mean that they're not

              2    pumping groundwater at all?

              3           A.   No, it doesn't.

              4           Q.   It simply means that they are pumping

              5    somehow less groundwater than they would have been

              6    pumping?

              7           A.   Yes.

              8           Q.   And the reason why they're pumping less is

              9    because they've been provided -- at least on

             10    conversions it's because they've been provided surface

             11    water; is that correct?

             12           A.   Correct.

             13           Q.   That number that you come down to, that's

             14    just for a particular year; correct?

             15           A.   Yes.

             16           Q.   Okay.  What data verification do you do

             17    with regard to the information coming from the

             18    groundwater districts?

             19           A.   Well, now, you said "coming from the

             20    groundwater districts."  I get very little data from

             21    the groundwater districts.  I get data from the Water

             22    District, and I get data from the canal companies.

             23           Q.   Okay.  And the data that you get from them

             24    is data with regard to the replacement water that's

             25    provided?
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              1           A.   Exactly, yes.

              2           Q.   Do you do any site visits?

              3           A.   Yes, I have done -- I have done site visits

              4    on all these conversion projects.  I don't go out there

              5    every year.  We get aerial photography nearly every

              6    year.  I use a combination of aerial photography, site

              7    visits, pumping records, and then the data that the

              8    canal company gives to me to verify what's going on on

              9    that particular project.

             10           Q.   What is it that you're looking for when you

             11    go out there?  I mean what is it that you would be

             12    trying to verify with a site visit?  What are you

             13    looking for?

             14           A.   You know, my approach is really -- because

             15    these are soft conversions and because the well can be

             16    used, mostly I just look to see if we can still -- if

             17    the method we're using to measure the groundwater is

             18    still valid.  You know, that to me is the most

             19    important.

             20                Because when these systems are changed over

             21    to conversion systems, sometimes it does change the

             22    configuration of the groundwater pumping plant, which

             23    necessitates a different kind of measurement method.

             24    And sometimes they have a tendency to make these

             25    changes without telling anybody.  So generally when I
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              1    go out there it's to -- it's to revalidate what I know

              2    about the configuration of that system and make sure

              3    that the groundwater measurement that I'm getting is

              4    valid.

              5                What I get from the canal companies, I

              6    really -- quite honestly, I take it at face value.

              7    They're in business to measure the surface water.  And

              8    I've had enough discussions with their ditchriders that

              9    they know what I want.  And so I pretty much have to

             10    take what they give me at face value.

             11           Q.   And when you say you're looking for whether

             12    your groundwater measurement is still appropriate,

             13    you're saying that the change that they make could

             14    affect the validity of whatever measurement device was

             15    in place?  Is that what you're referring to?

             16           A.   Yeah.  For instance, if they were using a

             17    power consumption coefficient method, and then now

             18    they've got surface water relift boosters on their

             19    electrical meter, then that makes that method invalid

             20    and they have to have a flow meter or an hour meter or

             21    some other kind of a totalizing device to make that be

             22    an adequate measurement.

             23                So that's really more my focus is just make

             24    sure that we're adequately accounting for any

             25    groundwater that's being used, or accounting that
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              1    groundwater is not being used.

              2           Q.   And it is my understanding that you are

              3    concerned really with groundwater that has been used in

              4    the past; in other words, you're trying to get a net

              5    savings number for what was, for instance, delivered

              6    last year.

              7           A.   Oh, yeah, yeah.  We always work -- you

              8    know, we always work in the prior year --

              9           Q.   And you don't make --

             10           A.   -- for the most part.

             11           Q.   -- any attempt to make a calculation for

             12    the future?

             13           A.   Well, what are you referring to as "the

             14    future"?  I mean --

             15           Q.   Well, next year.

             16           A.   No.  That would be pointless.

             17           Q.   Okay.  And why would that be pointless?

             18           A.   Because I don't know what next year is

             19    going to bring, you know.  I don't know how much

             20    surface water is going to be available.  We don't know

             21    what the weather is going to be like.  We pretty much

             22    deal with this on a year-to-year basis.

             23           Q.   Okay.

             24           A.   And based on whatever mitigation plan

             25    happens to be in place.
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              1           Q.   Right.  And with regard to the mitigation

              2    plan, you don't make any attempt to verify whether

              3    these conversions are going to continue to happen for

              4    the next year?

              5           A.   For the next year?

              6           Q.   Yeah.

              7           A.   No, not for the next year.  You know, I --

              8    not -- no.  I don't -- I don't -- no, I don't.

              9           Q.   Okay.  And you would make no -- do you have

             10    any kind of enforcement, do you make any kind of

             11    attempt to say "You are supposed to be using less

             12    groundwater," or are you just looking at factually what

             13    happened in the past?

             14           A.   I look at -- I look at factual information

             15    only.  There have been a year -- there has been a

             16    couple years that I've been concerned that -- I mean

             17    basically it's not illegal for them to be pumping their

             18    wells.  I can't go out there and tell them to shut down

             19    because of a private agreement they've made with North

             20    Snake groundwater District.  That's just not within my

             21    jurisdiction.

             22                So -- but there have been a couple of

             23    years -- and 2009 was one of them -- that I was

             24    concerned that maybe surface water that was -- that was

             25    anticipated to be used hadn't been used.  And so
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              1    sometimes in those years I call for reports from the

              2    canal companies in the middle of the year just to see

              3    which projects are in fact taking surface water.

              4                So sometimes I will do a midyear accounting

              5    to see who's still participating.  And sometimes that

              6    makes a difference in -- you know, because if there's a

              7    certain level of mitigation that is anticipated to be

              8    ongoing and that mitigation is not ongoing, then we may

              9    have a problem.  But in most years if it's evident that

             10    everyone is still participating, most of my accounting

             11    is done postseason.

             12           Q.   Do you make any distinctions in the reports

             13    that you submit to Jennifer Sukow for whether or not

             14    the particular conversions are done by members of IGWA?

             15           A.   I guess I don't understand.

             16           Q.   Do you know whether the owners of the wells

             17    that you are making calculations of groundwater savings

             18    are members of IGWA?

             19           A.   Well, they're all members of the

             20    groundwater districts.  So they would be members of

             21    IGWA.

             22           Q.   Okay.  So all of the reports that you would

             23    provide to Jennifer Sukow, you know that they would be

             24    members of groundwater districts?

             25           A.   Yes.
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              1           Q.   Okay.  And therefore you would -- you know

              2    that they would be members of IGWA?

              3           A.   Yes.

              4           Q.   And that's true for all of the data that

              5    you provided on those Exhibits 1022 and 1023?

              6           A.   Yes.  Yes.

              7           Q.   You mentioned when we were looking at the

              8    tab on involuntary dry-ups, or the "Involuntary" tab,

              9    that you evaluate those differently.

             10                Could you describe how you evaluate that

             11    differently.

             12           A.   The voluntary dry -- okay.

             13           Q.   Or excuse me.  The voluntary.

             14           A.   Voluntary?

             15           Q.   Yeah.

             16           A.   Those we treat differently because although

             17    there is groundwater savings there, part of that

             18    conversion credit is -- you know, also has to do with

             19    the fact that there is extra water in the canal.  And

             20    when there's extra water in the canal, then, you know,

             21    there is extra -- at least in concept, there's more

             22    seepage into the aquifer.  Now, past that, I'm not

             23    going to go any further than that, because that's

             24    really more of a hydrology modeling question.

             25                But basically, basic concept, when there's
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              1    more water in the canal, you're going to get more

              2    incidental seepage out of the canal.  That does play a

              3    role in how they model these credits.  Okay?

              4                With the voluntary idles, those folks

              5    didn't ask for or rent any additional conversion water.

              6    They're doing this all with existing North Side Canal

              7    shares that are already in the system.  So there's no

              8    additional water in the system.  There is groundwater

              9    savings.  So we wanted to give IGWA some credit for

             10    those.

             11                But there is -- you know, the way we

             12    formulate the credit and the groundwater savings for

             13    the conversion projects using the rental pool water is

             14    a little different.  So the way we evaluate those is to

             15    look at maximum groundwater pumping for the number of

             16    acres irrigated in that year and give them one-third of

             17    that amount as their groundwater savings.  And that

             18    would be the amount that would go into the model.

             19           Q.   And that's how you figure it out for the

             20    voluntary dry-ups?

             21           A.   That's the voluntaries only.

             22           Q.   Which brings --

             23           A.   And there's only two projects, and it's not

             24    very many acres.

             25           Q.   Okay.  Which brings me to a little bit of a
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              1    question on the number that you report to Jennifer as

              2    the -- to Ms. Sukow as the acre-foot number.

              3           A.   Uh-huh.

              4           Q.   Do you calculate the recharge from the

              5    canal as part of that number that you give to her

              6    before she does the modeling?

              7           A.   No.

              8           Q.   Okay.  What -- how do you calculate the

              9    number that you give her for conversion?

             10           A.   Well, the first thing I look at is how much

             11    surface water is delivered to that project in

             12    acre-feet.  And I evaluate the number of acres that

             13    were irrigated within that project in that year, and

             14    then I look at how much groundwater may or may not have

             15    been diverted in that project.

             16                Well, we assume that any groundwater

             17    diverted is being used for irrigation.  So if the

             18    amount of groundwater diverted -- and bear in mind that

             19    that amount might be zero.  If the amount of

             20    groundwater diverted, plus the amount of surface water

             21    delivered in acre-feet does not exceed 4 acre-foot per

             22    acre for the acres irrigated that year, we give credit

             23    for the entire amount of surface water being delivered

             24    on an acre-foot basis.

             25                If there's been groundwater diverted and
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              1    the amount of surface water plus groundwater exceeds

              2    4 acre-foot per acre, then we -- how do I best explain

              3    this?  Basically, any excess we'll take off the surface

              4    water portion and report that as excess delivery.

              5                We have made an attempt to give a little

              6    bit of credit for any excess delivery.  There's usually

              7    not very much.  Most of these projects' operators are

              8    pretty conservative.

              9                But we -- yeah, we just go through that

             10    formula of looking at the groundwater diversions, plus

             11    the surface water diversions, and the maximum volume

             12    that they would be allowed to divert and compute the

             13    credit accordingly -- or compute the groundwater

             14    savings.  Because like I said, I'm not computing

             15    credit, I'm just computing a savings amount and an

             16    amount of surface water delivered for credit.

             17           Q.   And you do the savings amount and the

             18    amount of surface water, and then you tie that kind of

             19    to a location for where that occurred for Ms. Sukow?

             20           A.   Exactly.  Exactly.  Some projects only have

             21    one well, some use five.  So what I'll do is I'll

             22    identify the wells associated with any given project,

             23    I'll take the total savings and/or credit, split that

             24    proportionally among all the authorized wells, and then

             25    just paste that out to that last spreadsheet.
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              1                So if they've got five wells and their

              2    total groundwater savings credit was a thousand

              3    acre-feet, I'll just put, you know, 200 acre-feet with

              4    each well.  And then spatially they can model that

              5    based on those groundwater diversion locations.

              6           Q.   Once you do that, once you create that

              7    dataset that we've looked at and you give it to

              8    Ms. Sukow and/or Mr. Wylie, do you have involvement in

              9    that process after you give that to them?

             10           A.   No.

             11           Q.   You don't do any of the modeling itself?

             12           A.   None at all.

             13           MR. MAY:  That's all that I have.  Thanks.

             14           THE HEARING OFFICER:  Thank you, Mr. May.

             15                Mr. Lemmon?

             16           MR. LEMMON:  I had a couple of questions.

             17

             18                       CROSS-EXAMINATION

             19    BY MR. LEMMON:

             20           Q.   Cindy, can you tell us if there are

             21    groundwater conversions in the Thousand Springs or the

             22    Billingsley Creek reach that have not been used in the

             23    last couple years that have been used previously?

             24           A.   Would you be referring to somebody with an

             25    alternate irrigation source or something that just is
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              1    simply dry?

              2           Q.   Something that has been supplied with water

              3    from the North Side Canal Company that -- you know,

              4    well owners that have put in conversions and in the

              5    past have done -- participated in the conversion

              6    program.

              7           A.   Well, I guess I'm still a little unclear on

              8    what you're asking.  But let me take a stab, because

              9    this information might be helpful.

             10                There have been numerous projects that have

             11    been undertaken in the last, oh, I don't know, four or

             12    five years involving tailwater, wastewater, tailwater

             13    at the end of the North Side system where the North

             14    Side, you know, wanting to reduce its operational spill

             15    have worked with landowners that happened to have wells

             16    and groundwater rights to say "We're going to build

             17    this sediment pond.  And if you'd like to pump out of

             18    it, you know, in lieu of pumping groundwater, then

             19    that's dandy.  You go to the Department and file your

             20    Application for Permit and get a permit."

             21                But to my knowledge, none of those projects

             22    are included in the mitigation plan.

             23           Q.   That's --

             24           A.   Does that get anywhere close to what you

             25    were asking?
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              1           Q.   That's not quite exactly what I was asking.

              2           A.   Okay.

              3           Q.   I was asking if projects that have used,

              4    say, rental water in the past delivered through the

              5    canal laterals --

              6           A.   Uh-huh.

              7           Q.   -- do you know of any of those that are

              8    not -- that have been used in the past that are not

              9    being used within the last two years?

             10           A.   That, I understand.  Yes, there are a

             11    number of projects that were originally included on the

             12    conversion list, 2007, 2008, that are no longer

             13    participating.  Those projects have been replaced with

             14    other projects.  And most of the projects that have

             15    dropped out are further down the North Side system.

             16           Q.   Okay.  You also testified that there were

             17    farmers -- a couple of farmers in what you called the

             18    voluntary dry-up program that had enough water rights

             19    that they didn't need to use their groundwater rights

             20    to irrigate their acreage, and therefore they're given

             21    credit or you're recording credit as those groundwater

             22    rights not being pumped.

             23           A.   Uh-huh.

             24           Q.   Are those supplemental wells?  How do they

             25    have enough water rights to cover their land without
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              1    using those wells?

              2           A.   One project, the well -- the water right --

              3    the groundwater right was supplemental.  So I believe

              4    there was enough canal water on that land to begin with

              5    that the owner might have brought in a little bit --

              6    you know, might have bought or leased, maybe is relying

              7    on annual leases of water to make up the difference.

              8                The other project was about half and half

              9    supplemental and primary groundwater.  This individual

             10    just decided that he didn't want to pump his wells

             11    anymore, and I think he actually purchased a

             12    considerable number of additional shares from other

             13    people and moved them onto his property, and has

             14    managed them so that he hasn't had to pump his wells.

             15           MR. LEMMON:  Okay.  Thank you.

             16           THE HEARING OFFICER:  Redirect.  TJ?

             17           MR. TJ BUDGE:  Yeah.

             18

             19                     REDIRECT EXAMINATION

             20    BY MR. TJ BUDGE:

             21           Q.   Ms. Yenter, just a couple follow-up

             22    questions.

             23                You were explaining that there have been

             24    some conversions using wastewater.

             25                Are those included in your spreadsheet?
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              1           A.   No, they're not.

              2           Q.   Can you explain why those haven't been

              3    included in your calculation of conversions?

              4           A.   They're not included in IGWA's mitigation

              5    plan.

              6           Q.   Explain why you think they're not included

              7    in the plan.

              8           A.   Now, let me make sure I'm talking about the

              9    right thing.  The ones that were developed at the end

             10    of the North Side system using North Side wastewater in

             11    lieu of groundwater?

             12           Q.   Yeah.

             13           A.   Those, as far as I know, have never been

             14    specifically identified as being in IGWA's mitigation

             15    plan.

             16           Q.   Okay.  If those were included in part of

             17    the mitigation plan, could you gather the conversion

             18    data the same way you do with the others and include

             19    those in your spreadsheet of conversions?

             20           A.   Well, I don't know that I would, because

             21    the measurement of that wastewater is sometimes a

             22    little more elusive than, you know, the measurement of

             23    a specific number of rental -- you know, a specific

             24    proportion of rental water to a specific headgate.

             25           Q.   Yeah.
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              1           A.   It's not as controlled.  And if there's

              2    extra wastewater that isn't used, then it will spill.

              3           Q.   Yeah.

              4           A.   And so it's a little different than -- and

              5    I believe the motivations for the creations of those

              6    projects are somewhat different than the conversions

              7    using the replacement water.

              8           Q.   Now, those projects do have a benefit

              9    because they're not pumping groundwater; right?

             10    They're using wastewater instead of groundwater?

             11           A.   Yes.

             12           Q.   If we could measure the amount of surface

             13    water that's used in lieu of groundwater to make it

             14    easy to create -- to add those to your spreadsheet, is

             15    that something you could do then?

             16           A.   I don't know.  I'd have to see it.

             17           Q.   Okay.

             18           A.   I mean I'd have to see the proposal.

             19           Q.   Do you have any lists or other documents

             20    that identify these wastewater conversions?

             21           A.   Not that I'm going to give you.

             22           Q.   Who would we talk to to find out where

             23    these have taken place?

             24           A.   Oh, you know, they could be queried

             25    probably out of our database.  We don't -- you know,
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              1    typically don't make it a habit to give lists of stuff

              2    like that to people.  But they could be queried out of

              3    our database, possibly Mr. Hansten with the canal could

              4    tell you where those projects were, because the canal

              5    company's got a hand in it.

              6                Now, how the canal would feel about you

              7    using their project for credit, I don't know.

              8           Q.   Yeah.

              9           A.   But that would be between you and them.

             10           MR. TJ BUDGE:  Okay.  I've got no further

             11    questions.

             12           THE HEARING OFFICER:  Mr. May?

             13           MR. MAY:  No.

             14           THE HEARING OFFICER:  Mr. Lemmon?

             15           MR. LEMMON:  No.

             16           THE HEARING OFFICER:  Okay.  Thank you,

             17    Ms. Yenter.

             18                We're at about five to 5:00.  What's the

             19    desire of the parties?  Is this a good place to break

             20    for the evening?

             21           MR. TJ BUDGE:  Yeah.

             22           MR. HAEMMERLE:  Are we breaking?

             23           THE HEARING OFFICER:  I'm just asking.

             24           MR. HAEMMERLE:  Do you want to get Hansten done

             25    before we go?
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              1           MR. RANDY BUDGE:  I thought we did.

              2           MR. MAY:  I don't think we went over the

              3    exhibits.

              4           MR. TJ BUDGE:  No, Fritz wants to read into the

              5    record some of the content from Hansten's deposition

              6    transcript.  I don't know if that's something you are

              7    prepared to do as well, or if you want to do that

              8    tomorrow.

              9           MR. HAEMMERLE:  Well, what I wanted to do was

             10    just fairly summarize what I believe -- you know, if

             11    you want to go read in line by line or just --

             12           MR. RANDY BUDGE:  You want to do a midcase

             13    closing argument?

             14           MR. HAEMMERLE:  Well, I'll be prepared to

             15    tomorrow, then, to do line by line from his deposition

             16    to summarize.

             17           MR. RANDY BUDGE:  Well, I thought we stipulated

             18    to admit his deposition.

             19                Why would we be going line by line to read

             20    it a second time?  The Director can obviously read the

             21    deposition in evidence.

             22           MR. HAEMMERLE:  I thought in lieu of live

             23    testimony we'd have the opportunity to summarize

             24    relevant points to make it easier for the Director to

             25    find them, as opposed to fishing around the entire
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              1    deposition.

              2                Are we off the record?  We can fight about

              3    this off the record.

              4           MR. RANDY BUDGE:  Yeah.

              5           THE HEARING OFFICER:  All right.  Well, let's

              6    adjourn for tonight, and we'll pick up tomorrow.

              7                Do you want to start at 9:00, or do you

              8    want to start at 8:30?  We used to start at 8:30 in the

              9    Rangen matter.

             10           MR. HAEMMERLE:  Let's do it.

             11           THE HEARING OFFICER:  8:30?

             12           MR. HAEMMERLE:  8:30.

             13           THE HEARING OFFICER:  Is that good for

             14    everybody?

             15                Let's start at 8:30.  And then we'll start

             16    the testimony and maybe get ahead.  And so let's go off

             17    the record.  We'll start tomorrow.

             18                Thanks, Jeff.

             19                (Hearing adjourned at 4:55 p.m.)

             20                             -oOo-

             21

             22

             23

             24

             25
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