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 1          THE HEARING OFFICER:  Greetings again to

 2   everyone.  We're on the record.  My name is Gary

 3   Spackman.  I'm the director of the Idaho Department of

 4   Water Resources, and I'm holding a hearing today

 5   regarding a mitigation plan that's been filed by the

 6   Idaho Groundwater Appropriators.  And I'll refer to the

 7   Idaho Groundwater Appropriators as "IGWA" commonly as

 8   we go through this particular hearing.

 9               And the mitigation plan that was filed was

10   in reference to a -- an order of curtailment that was

11   issued by the Director of the Department of Water

12   Resources regarding a delivery call filed by Rangen,

13   Inc., for which we previously held a hearing and I

14   issued a final order.

15               And again, the mitigation plan was filed by

16   IGWA, and this hearing was scheduled expeditiously to

17   address the mitigation plan and to also deal with some

18   issues regarding the curtailment of groundwater uses

19   and diversions of water across the Eastern Snake Plain,

20   specifically groundwater.

21               And there is a related issue, although not

22   at issue today, regarding the diversion and use of

23   water by Rangen, Inc.

24               And because of those two pending matters,

25   it was important to the Director that we schedule this
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 1   hearing expeditiously.

 2               So I want to thank the parties verbally

 3   today for their preparation today.  I know it was under

 4   a short time frame.  And I want to express my

 5   appreciation.

 6               Now, we talked about some preliminary

 7   matters that need to be addressed today.  And I suppose

 8   the first of those matters has to do with an order, or

 9   at least a letter that I issued last week, regarding

10   the status of Rangen, Inc., in this mitigation hearing.

11               And the letter, as I recall its text,

12   informed Rangen and the other parties that the protest

13   that was filed by Rangen was not timely because the

14   filing fee was not paid with the protest.  And as a

15   result, the letter stated that Rangen would not be

16   considered a party for -- at least a protestant party

17   for this particular hearing.

18               And in response I see that Rangen has filed

19   a petition to intervene as well as some supporting

20   affidavits or a supporting affidavit.  And so at this

21   point in time, unless the parties have other comments,

22   it seems to me we ought to take the motion up, the

23   motion to intervene up at this point in time.

24               And before we go there, I want to go around

25   and introduce the parties.  So let's start with IGWA,
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 1   if we can.  Please state either your position or your

 2   representation.

 3          MR. BRENDECKE:  I'm Chuck Brendecke.  I'm an

 4   engineering consultant for IGWA.

 5          MR. TJ BUDGE:  My name is TJ Budge.  I'm one of

 6   the attorneys for IGWA.

 7          MR. RANDY BUDGE:  Randy Budge, one of the

 8   attorneys for IGWA.

 9          MR. MAY:  Justin May representing Rangen, Inc.

10          MR. HAEMMERLE:  Fritz Haemmerle, Rangen, Inc.

11          MS. BRODY:  And Robyn Brody with Rangen.

12          THE HEARING OFFICER:  And I think we have one

13   more party sitting in the gallery.

14               Mr. and Mrs. Lemmon.

15          MR. LEMMON:  Yeah.  Gary Lemmon, Blind Canyon

16   Aquaranch.

17          THE HEARING OFFICER:  And you're certainly

18   willing to sit at the table up here.  I'm sure you'd

19   feel much more comfortable.

20               And, Linda, you can come forward as well,

21   if you'd like.

22          MS. LEMMON:  I'm fine here.

23          THE HEARING OFFICER:  Okay.  All right.  And

24   just for the record, because we're talking about party

25   status, it's my understanding that the Lemmons filed a
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 1   protest, it was timely, and paid the appropriate fee

 2   for filing the protest.  So they're recognized as a

 3   party in this contested case proceeding.

 4               Okay.  Other matters that we need to talk

 5   about?

 6          MS. McHUGH:  Mr. Director.

 7          THE HEARING OFFICER:  Yes.

 8          MS. McHUGH:  Candice McHugh.  I just wanted to

 9   make a note for the record that I represent Butch

10   Morris, who may be called as a witness.  Just for the

11   Director's information.

12          THE HEARING OFFICER:  Okay.  Thank you.

13               Others?  We won't introduce everybody in

14   the gallery, unless it's important to you to have your

15   name on the record.

16               Okay.  Yes, TJ.

17          MR. TJ BUDGE:  Director, one thing I explained

18   to Garrick before you arrived, some of the exhibits

19   that IGWA has identified are spreadsheets.  And we

20   provided hard copies for the witness and for you of all

21   of IGWA's exhibits, except for those spreadsheets.  We

22   provided those on a thumb drive.  And those have been

23   provided to Mr. Baxter.  So those will be available

24   electronically to the Department.

25               And Justin May has copies of those as well
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 1   so that they can be projected on the screen for

 2   discussing during the hearing today.

 3          THE HEARING OFFICER:  Thank you.

 4               And I assume, Mr. May, that you brought

 5   your technical electronic wizardry with you today?

 6          MR. MAY:  I do.

 7               Now, TJ, just to address this, since we're

 8   doing it -- we can talk about it later as it comes

 9   up -- do we need to go through the spreadsheets so we

10   need it live up there?  I can certainly do that, if I

11   can figure out which ones they are.

12          MR. TJ BUDGE:  Yeah, they have exhibit numbers.

13          MR. MAY:  Okay.

14          MR. TJ BUDGE:  So if you can pull up the

15   exhibit number as we did before.

16          MR. MAY:  Yeah, I can pull up the exhibit

17   number, and I have what you sent as the .pdf, you know,

18   already loaded in.  If we need the spreadsheets, I'll

19   just need to make sure that we get that done.

20          MR. TJ BUDGE:  I'll give you a thumb drive

21   during the break to make sure you've got those.

22          MR. MAY:  Okay.  I know I got them.  You

23   e-mailed them to us yesterday.

24          MR. TJ BUDGE:  Okay.

25          MR. MAY:  But we'll coordinate.  Thanks.
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 1          THE HEARING OFFICER:  Okay.  Other preliminary

 2   matters?

 3               Okay.  Let's take up the motion to

 4   intervene.

 5               Who will speak?  Robyn?

 6          MS. BRODY:  Thank you.

 7               Director Spackman, in response to the

 8   letter that we received Friday afternoon, Rangen has

 9   filed actually two motions that are related to each

10   other.  One is a petition to intervene.  And there is a

11   supporting affidavit from Justin May that was filed in

12   connection with that petition to intervene.

13               Simultaneously, with that we also filed a

14   motion for reconsideration of your -- of your decision

15   that's set forth in the letter.  And this morning we

16   filed a supplemental brief in support of the motion for

17   reconsideration and also an affidavit of Justin May in

18   support of that motion for reconsideration.  I just

19   want to make sure that you're aware of all the

20   documents that have been filed.

21               I think in order to address these sister

22   motions, we have to start with the backdrop of Rule 52

23   that the Department has promulgated.  Rules of

24   procedure under the Department's own rules are meant to

25   be construed liberally with an aim of securing a just,
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 1   speedy, and economical resolution.

 2               And I think it's important to start there,

 3   because the reason that's stated in the letter that you

 4   provided that Rangen cannot participate in this hearing

 5   as a protestant party is the failure to file a $25 fee

 6   with the protest that was timely filed and accepted by

 7   the Department.

 8               Rangen has filed a petition to intervene

 9   because we understand that the Department has routinely

10   accepted parties' participation in matters where a

11   protest was not timely filed.

12               We've set forth in the motion for

13   reconsideration and in the supplement that we filed why

14   we don't believe that we even have to get to the

15   petition for intervention.  We think we should just be

16   allowed to participate because of what we did do, the

17   substantial compliance.

18               And I don't want to just reiterate what's

19   in those briefs, but the petition to intervene clearly

20   is a mechanism that's available to Rangen.  In this

21   particular case Rangen from the moment -- IGWA filed

22   its mitigation plan actually in Rangen's delivery call

23   matter.  If you look at their mitigation plan, you'll

24   see it's got the exact same caption that was assigned

25   to Rangen's original delivery call.  That's where it
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 1   was filed.

 2               And in response to that mitigation plan,

 3   the Department issued a notice.  And that notice set

 4   forth when this hearing was going to take place,

 5   advised Rangen to get its witnesses in order and to

 6   provide copies of exhibits, and told Rangen that it was

 7   entitled to participate.

 8               And Rangen received this notice along with

 9   all of the other parties who participated in Rangen's

10   delivery call: the Surface Water Coalition folks, the

11   City of Pocatello.  From the beginning Rangen has been

12   treated as a party to this matter.

13               And we know that because once we got the

14   mitigation plan and the order telling us that a hearing

15   was going to be conducted, what we did was we

16   immediately -- in fact, we got the notice of hearing I

17   believe on a Friday, and by Monday morning I was

18   already in contact with Mr. Budge trying to arrange for

19   discovery.

20               We filed a stipulation and a joint motion

21   asking the Director to enter an order authorizing us to

22   engage in discovery.  After that I think in the past

23   seven days or ten days, I think we've conducted four or

24   five depositions.  We've exchanged rapid-fire

25   discovery, documents, exhibits.  We've protested the
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 1   City's intervention in this matter.

 2               There is no doubt in anyone's mind in this

 3   room or who has participated in this matter that Rangen

 4   is a party.  Rangen is the interested party.  It's

 5   Rangen's water right that is at issue.  If anybody

 6   should have standing to participate in this case, it's

 7   Rangen.  And a $25 fee ought not prevent that from

 8   taking place.  There is no prejudice to anyone.  The

 9   only prejudice that will result is to Rangen.

10               And for those reasons we would ask that the

11   petition to intervene be granted.

12               Now, Director Spackman, we don't believe

13   you even have to get to that petition for intervention.

14   Rule 58, the rule that was cited in your letter

15   explaining why Rangen could not participate, if you

16   look at the text of that rule, you'll see that it's all

17   about filings that are made by mail; that if you submit

18   a filing by mail and if you don't have the fee with it,

19   it's incomplete.

20               And we know it -- we know that that's the

21   way to read the rule because it's -- you read the rule

22   completely, in context.

23               The Department has Rule 300, which governs

24   actually the filing of documents, and Rule 300 tells us

25   that the Department doesn't accept filings without a
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 1   fee.  Well, in this case the Department did accept

 2   Rangen's filing without a fee.  And we know that

 3   because the document, the protest that Rangen filed,

 4   was actually hand-delivered to the Department, and it

 5   has the Department's stamp on it, and it's attached to

 6   Justin May's affidavit in support of the petition to

 7   intervene.

 8               We have a situation that falls -- the

 9   Department's procedural rules don't address this type

10   of situation.  We don't fall within Rule 58 because we

11   didn't mail it in.  And we don't fall within Rule 300

12   because the fact of the matter is the Department did

13   accept the filing.  So we're outside of those rules.

14               Now, courts have actually looked at this

15   kind of situation before.  And in the supplemental

16   brief that we provided this morning, the Utah Supreme

17   Court had a situation where Harley-Davidson appealed a

18   workers' compensation determination.  And the

19   Harley-Davidson appeal, it was a mess.  It was a

20   disaster.

21               Harley-Davidson, they didn't have the right

22   caption on it, they didn't have the right information

23   in it, and they didn't pay the filing fee.  And the

24   court of appeals said, "No, you can't participate.

25   It's a jurisdictional issue.  Your appeals, it's no
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 1   good."

 2               The Utah Supreme Court reversed that

 3   determination finding that, just as we're asking the

 4   Department to rule under Rule 52 here for that liberal

 5   construction, that there was substantial compliance and

 6   that it was not a jurisdictional issue and that

 7   Harley-Davidson could be allowed to proceed on its

 8   appeal.

 9               The Court noted that there would be other

10   remedies that might be available if there were some

11   kind of prejudice associated with it.  In this case

12   there's absolutely no prejudice whatsoever.

13               I don't want to rehash all of the arguments

14   that are in that motion for reconsideration.  We don't

15   even think that Rangen was required to file a protest.

16   If you look at 42 -- Rule 43 doesn't actually set forth

17   the procedure for mitigation plans.  It incorporates by

18   reference the water transfer rule under Idaho Code

19   42-222.

20               And that's an interesting rule, when you

21   look at 42-222.  Remember, it wasn't written for

22   mitigation plans.  It wasn't written for this.  And

23   what it tells us is that when you're in a

24   water-transfer situation, if you have a protest, you

25   have to file the protest.  And upon paying of the
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 1   statutory fee, then the Department shall investigate

 2   the matter and conduct a hearing thereon.

 3               And it's interesting, the language in that

 4   statute, because what the Department is supposed to

 5   investigate under the statute is the protest.  Rule 43

 6   works differently.

 7               Rule 43, the Department actually made the

 8   decision to conduct a hearing on the mitigation plan so

 9   that it could evaluate it under Rule 43 criteria.

10               And so this gets back to the whole essence

11   of this, which is it's Rangen's delivery call, it's

12   Rangen's water right.  There's absolutely no reason

13   that Rangen should have to file a document letting IGWA

14   know or letting the world know that we're protesting.

15               Everybody knows we're going to protest

16   this.  Everybody knows that we are protesting it.  It

17   is apparent from everything that has taken place in

18   this case since that notice was issued.

19               So for those reasons, Director Spackman, we

20   would ask that you either, one, allow us to intervene

21   as a -- we would -- ask you to allow us to intervene in

22   this matter or to grant Rangen's motion for

23   reconsideration.

24               Thank you.

25          THE HEARING OFFICER:  Thank you, Ms. Brody.
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 1               TJ or Randy, response?

 2          MR. TJ BUDGE:  Thanks, Mr. Director.

 3               These motions came in late, so I haven't

 4   had a lot of time to prepare the response.  And I think

 5   what might be most beneficial is to review some of the

 6   rules that will govern your decision on this issue.

 7               There's really two issues at play:  One is

 8   whether Rangen's a party to the case; and then the

 9   second issue is whether the protest is valid, even

10   though the filing fee wasn't paid on time.

11               The Department's rules of procedure define

12   who qualifies as a party in any case before the

13   Department.  And that's in Rule 151.  And so in

14   response to Rangen's petition for reconsideration, I

15   pulled this out, and I think it's worth pointing out a

16   few things.

17               Rule 150 defines who qualifies as a party.

18   And it's either applicants, claimants, appellants,

19   petitioner's, complainants, respondents, protestants,

20   or interveners.  Those are the classes of people who

21   are parties before Department cases.

22               Rules 151 through 156 then define who falls

23   in each of those classes.  And as I look through

24   these -- I won't read them all, but there's -- none of

25   these identify somebody as an automatic party to a
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 1   case.  They must either file a complaint or have a

 2   complaint filed against them, file a protest, or be an

 3   intervener.

 4               What Rangen's advocating for is a class of

 5   water users who are automatically parties to any case

 6   before the Department, whether they file anything or

 7   not.  To my knowledge, that's never been the

 8   Department's practice.  And I'm not aware of any of the

 9   Department's procedural rules that allow that.

10               Next I looked at the conjunctive management

11   rules regarding mitigation plans, and that's Rule 43.

12   And in that rule it explains that mitigation plans will

13   be decided following the procedure that's used for

14   water-right transfers under Idaho Code 42-222.

15               And that statute does very clearly say that

16   protests shall be filed within ten days of the last

17   date of publication.  It then says, "Upon receipt of

18   any protest accompanied by the statutory filing fee,

19   the Department will undertake the procedures set forth

20   in 42-222."

21               The Department's rule of procedure No. 58,

22   which Rangen does cite, it does also say that protests

23   are not deemed accepted until the filing fee is paid.

24               So on the issue of whether Rangen is

25   automatically a party simply because the mitigation
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 1   affects Rangen, I don't think there's any legal

 2   support.  By that same argument someone could say that

 3   the Mussers are automatically parties, some of the

 4   other downstream users are automatically parties since

 5   they might be affected.

 6               As you could imagine, that would create a

 7   host of challenges with people saying they had

 8   automatic status because they were somehow affected by

 9   the mitigation plan.

10               So I think for Rangen to be admitted as a

11   party at this point would probably require the

12   stipulation of IGWA to allow Rangen to be a party

13   despite not having appropriately filed its protest

14   timely.

15               The second issue is even if Rangen is a

16   party, is its protest valid.  And the statute I decided

17   explains that the protest isn't deemed accepted until

18   the filing fee is paid.

19               So even if there was some -- if you accept

20   the argument that they're automatically a party, their

21   protest nonetheless isn't valid, and so they're not in

22   a position to challenge the evidence that IGWA will put

23   on in support of its mitigation plan.

24               And so this leads me again to the

25   conclusion that as I read the statutes in the
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 1   Department's rules of procedure, Rangen is not a valid

 2   protestant in this proceeding, nor are they a party to

 3   this proceeding.

 4               And this puts IGWA, and me frankly, in a

 5   bit of a difficult position.  I don't think Rangen can

 6   participate here today or challenge our evidence unless

 7   we stipulate to forgive them for their error and allow

 8   them to be a party to this case and to accept their

 9   protest even though they did not follow the

10   requirements.

11               And I say this puts me in a difficult

12   position because you don't practice law very long

13   before you realize every attorney makes a mistake once

14   in a while or they get something wrong on their

15   calendar or they miss some deadline for a motion or

16   something like that.

17               And the practice of law is certainly a lot

18   more enjoyable if attorneys will give each other a

19   little leeway and recognize that.  And it has been my

20   practice to be very liberal and allowing opposing

21   counsel forgiveness when they make mistakes, because

22   I'm certainly going to make some of those myself.

23               And so personally I feel empathy for the

24   mistake that's been made and a desire out of

25   professional courtesy to perhaps forgive them for that.
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 1               The challenge for me is that I have a duty

 2   to my clients.  And I know from meeting with my clients

 3   that they don't feel that Rangen has been particularly

 4   fair in their litigation strategy.  And Rangen's

 5   strategy has been frustrating to them, to say the

 6   least.  And I know that my clients do not feel much of

 7   a desire to cut Rangen any slack at this point.

 8               And so the decision for us today is what do

 9   we make of this apparent conundrum.  And I think there

10   are some solutions that will require perhaps a

11   compromise on both sides.

12               But the solution we had in mind is this:  I

13   think IGWA could allow and stipulate to Rangen

14   participating in this proceeding and being a party and

15   having the opportunity to assert the issues raised in

16   its protest, which was not timely, on a few conditions.

17               One of those conditions would be that the

18   curtailment order would be stayed pending the appeals

19   process.  This would have two effects:  It would stay

20   the curtailment of junior-priority rights, but we also

21   expect it would stay the cease-and-desist order that

22   followed that.

23               That would allow Rangen to continue to use

24   water from Billingsley Creek during the appeals

25   process.  I know Rangen plans to challenge the

0025

 1   cease-and-desist order and challenge the portion of the

 2   curtailment order on which it is predicated.

 3               IGWA certainly has issues that it intends

 4   to appeal that could relieve it of the curtailment

 5   obligation.  And so this would allow the status quo

 6   essentially to remain as it was the date the

 7   curtailment order was issued.

 8               The Director has authority under his rules

 9   of procedure to stay his orders.  And so if Rangen

10   would stipulate to that or agree to that condition,

11   that would allow this proceeding today to go on and

12   Rangen to participate as it has prepared for.

13               The other piece of that condition would be

14   that once the appeal is decided, we'll then know for

15   sure whether the groundwater pumpers have to mitigate

16   or not.

17               There is the potential that, Director, you

18   could decide in this proceeding that mitigation is

19   required and the pumpers could spend a lot of money

20   mitigating, only to then have a judge decide that that

21   mitigation was never necessary.

22               And so what we'd propose is that Rangen be

23   a party to this case, their protest be allowed to be

24   heard, but that the curtailment order and the

25   cease-and-desist order be stayed pending the appeal
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 1   process.  And once that appeal process is completed,

 2   that IGWA be given a reasonable time to implement

 3   mitigation -- mitigation solutions that the Director

 4   approves in this proceeding, if, as a result of the

 5   appeal, those are still necessary.

 6               That's all I have, unless you have any

 7   questions.

 8          THE HEARING OFFICER:  I have one question, TJ.

 9          MR. TJ BUDGE:  Yes, please.

10          THE HEARING OFFICER:  Where do you stand on the

11   petition to intervene?

12          MR. TJ BUDGE:  Thank you.  I had a note on that.

13               Under Rule 352 of the Department's rules of

14   procedure -- I'll just read that real quick.  This is

15   the rule that deals with petitions to intervene.  It

16   says, "Petitions to intervene must be filed at least 14

17   days before the date set for formal hearing or by the

18   date of the pre-hearing conference, whichever is

19   earlier, unless a different time is provided by order

20   or notice."

21               There has not been any order allowing

22   petitions to intervene up until the day that the

23   hearing begins.  So under the Department's rules of

24   procedure, that petition to intervene cannot be

25   granted, but under the proposal that we made Rangen
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 1   would be allowed to be a party.

 2          THE HEARING OFFICER:  Okay.  Thank you.

 3               Ms. Brody?

 4          MS. BRODY:  In asserting that Rangen is a party

 5   to this action, we aren't suggesting that there should

 6   be a rule that any water user on the system should be

 7   allowed to participate.

 8               Remember where this mitigation plan was

 9   filed.  It was filed in Rangen's delivery call.  It was

10   filed in direct response to the final order that was

11   issued ordering curtailment.  The only water right

12   that's at issue is Rangen's.

13               And Rangen's argument is because of that

14   status and because of the way that Rule 43 operates, we

15   should be allowed to participate outside of any kind of

16   protest.

17               The protest procedure is about giving

18   notice to Mussers, other folks like Blind Canyon

19   Aquaranch, and giving them the opportunity to come in

20   and be heard in this forum, in this particular matter.

21   That's what we're saying.  And that's why we're arguing

22   that we don't have to file the protest.  We didn't have

23   to pay the fee.  And we ought to be allowed to

24   participate on that basis alone.

25               Rangen, as far as definitions of parties
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 1   and that kind of thing, Rangen's a claimant.  Rangen

 2   filed a delivery call.  We're a claimant.  And we are a

 3   party to this matter and have participated in it

 4   actively for the past two years.

 5               What's interesting from IGWA's position

 6   here this morning is we don't hear one word about

 7   prejudice, about how they're impacted by the failure to

 8   pay the filing fee.  Nothing.  Because there isn't any.

 9   It is unjust to let a $25 filing fee wag the dog.

10               I appreciate the solutions outlined by

11   IGWA, but they're not acceptable to Rangen.  Because

12   frankly, if there is some defect -- we don't believe

13   there is a defect in what's happened here in allowing

14   Rangen to participate, it's not going to be cured by

15   some kind of stipulation on IGWA's part.

16               The Director has discretion to hear the

17   petition to intervene.  Rule 52 dictates a just result

18   and liberal construction of those rules.

19               And for those reasons, Director Spackman,

20   we would ask that you, one, reconsider the decision.

21   And if you won't, then to allow Rangen to intervene in

22   this matter this morning.

23               Thank you.

24          THE HEARING OFFICER:  Anything further,

25   Mr. Budge?
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 1          MR. TJ BUDGE:  No, thank you.

 2          THE HEARING OFFICER:  Okay.  What I will do in

 3   this particular case -- and I appreciate the arguments

 4   from both sides.  And, Ms. Brody, you made some

 5   compelling arguments.  I struggled with the equities

 6   and the realization that Rangen has participated since

 7   the time we set this for hearing, that all the parties

 8   anticipated that a protest would be filed, that Rangen

 9   would be a party.  And so I -- the conjunctive

10   management rules are unique in that a hearing is

11   required when a mitigation plan is filed.

12               Nonetheless, there is a requirement that we

13   publish notice and the protest be filed.  Because of

14   the short time period that was imposed between the time

15   that we scheduled the hearing and the actual hearing

16   date, the protest, in fact -- I think the last date for

17   protest was a week ago today.  And so there wasn't a

18   lot of time for us to sort this out.

19               And as a result -- well, let me back up.  I

20   want to be consistent with what we have done regarding

21   the filing of protests in the Department.

22               And, Ms. Brody, I don't need to go to the

23   arguments that you have presented so that Rangen can be

24   a party, because we have a protestant that timely filed

25   a protest.  We have a contested case, at least in the
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 1   typical way in which those contested cases are created

 2   before the Department.  And the Department has

 3   typically allowed and considered petitions for

 4   intervention or petitions to intervene when there is a

 5   contested case that's pending before the Department.

 6               And so in this particular case, we have a

 7   contested case, we have a valid protest, and I have the

 8   discretion or the authority under the rules of

 9   procedure to allow intervention by order, as I read the

10   rule.

11               And so I so order today that Rangen will be

12   recognized as an intervener in this contested case and

13   can fully participate.

14               I see no reason for prejudice that this

15   order, or allowing intervention, would cause to the

16   parties.  Everybody anticipated that Rangen would be a

17   party today.  And so I grant intervention, and I will

18   issue a written order so that the record documents the

19   granting of the petition.

20               Okay, everyone?

21               So Rangen will fully participate as an

22   intervener and a full party in this matter.

23               Mr. Budge?

24          MR. TJ BUDGE:  Director, will the issues be

25   limited to those raised in the Lemmons' protest, or
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 1   will it include the issues raised in Rangen's protest?

 2          THE HEARING OFFICER:  I anticipate that all

 3   issues will be on the table, that everybody was

 4   apprised of those issues.  And I don't want to

 5   promote -- from my perspective, I don't want to promote

 6   form over substance, and I don't want to deny Rangen

 7   the opportunity to participate.

 8               So what we're going through is, I guess, a

 9   formality.  But from my perspective everybody

10   anticipated that Rangen would participate.  I'm more

11   concerned about the precedent that I set if I start

12   allowing or I start recognizing protests when the

13   filing fee has not been timely paid.

14               Okay.  Next we have some more motions.

15               Ms. Brody?

16          MS. BRODY:  Yes, Director Spackman.

17               Rangen has filed a motion in limine and a

18   motion to limit the scope of the proposals that are

19   actually considered part of the mitigation plan.

20               The first motion deals with proposals 3

21   through 9 of IGWA's mitigation plan.  Proposal No. 3 is

22   all about the assignment of the water permit

23   application that IGWA has -- excuse me, not IGWA, but

24   that certain groundwater districts have filed on the

25   talus slope water at Rangen's facility.
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 1               That matter -- that particular water permit

 2   has not been acted upon by the Department, other than

 3   in terms of publication, and it hasn't been determined

 4   that the permit will even be granted.

 5               And so until that happens, it's not -- it

 6   should not be part of the mitigation plan and shouldn't

 7   be something that is considered by the Department at

 8   this point in time.  We just don't know if that

 9   application is going to be granted.

10               Rangen has filed its own application.

11   There may be other protests, any number of matters

12   could occur.  But until that occurs we should not spend

13   our time in this hearing addressing what might be,

14   because we just don't know.

15               Proposals 4 and 5 of IGWA's mitigation plan

16   deal with proposed mitigation solutions that involve

17   replacing fish and paying lost profits.

18               IGWA presented this argument actually in

19   the Snake River Farms case, and the Director at that

20   time unequivocally ruled out of hand, no, that ordering

21   any kind of payment or fish solution would exceed his

22   statutory authority and is not something that he could

23   do.

24               So we would ask that proposals 4 and 5 be

25   dismissed and that there not be any evidence of those
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 1   proposals presented here today.

 2               Proposals 6 through 9 of IGWA's mitigation

 3   plan are, by IGWA's own admission in its mitigation

 4   plan, really concepts at this point in time.  Concepts,

 5   however, without technical support are not proper

 6   components of a mitigation plan and isn't something

 7   that the Department, that you, can evaluate under

 8   Rule 43.

 9               Until you know the particulars of those

10   particular solutions, you cannot evaluate whether they

11   would in fact result in replacement water to Rangen.

12   You have to have the details.  It's imperative.

13               And in fact, in the Snake River Farms case,

14   the Hearing Officer, Justice Schroeder, remarked on a

15   proposal actually that Clear Springs had made.  It was

16   apparently during the hearing there was a suggestion of

17   some kind of pump-back option that Clear Springs was

18   proposing instead of an over-the-rim solution.

19               And Justin Schroeder clearly ruled in that

20   case, look, it's just a concept.  It's a concept

21   without technical support.  He said, "It's one that

22   should be explored, but until I have more, I'm not

23   going to rule on it."

24               And he didn't, with good reason, because

25   without the details you can't evaluate whether the
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 1   solutions, the proposed solutions would in fact result

 2   in replacement water to Rangen under Rule 43.

 3               From our perspective -- and let me move on

 4   actually to address the Tucker Springs also.  IGWA has

 5   filed a second mitigation plan proposing a pipe

 6   solution from Tucker Springs to deliver water to

 7   Rangen.  It is a concept.  No details.

 8               More than that, it's a concept proposed in

 9   a second mitigation plan which has not yet been

10   published to the public, which has not yet gone through

11   the procedural steps that we've been talking about this

12   morning.

13               And so until that happens, it shouldn't be

14   addressed in this hearing.  I appreciate the effort to

15   be efficient.  But again, it makes no sense to address

16   Tucker Springs until we have a clear proposal:

17   engineering, real investigation, support, a plan on how

18   it's going to be done, because then you can get into

19   the nitty-gritty about whether it satisfies Rule 43.

20               Bottom line is that from Rangen's

21   perspective the next two days ought to be spent talking

22   about credits for conversions, dried up acres, and

23   recharge activities and the Sandy Pipeline.  Those

24   are -- those are the mitigation proposals that are

25   real, that are on the table, and that ought to be dealt
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 1   with.  The rest of this, until there are clear plans,

 2   the Director ought not consider it.

 3               Thank you.

 4          THE HEARING OFFICER:  Thank you, Ms. Brody.

 5               Mr. Budge?

 6          MR. TJ BUDGE:  Thank you, Mr. Director.

 7               I'll address first what was actually a

 8   motion to dismiss parts 3 through 9 of our mitigation

 9   plan, and then secondly address our desire to put on

10   some explanation of another mitigation solution that

11   we've identified.  And just in the interest of

12   efficiency, I would like to have some discussion of

13   Tucker Springs.

14               First, on the motion to dismiss a little

15   bit of background, I think, is appropriate.  In

16   anticipating an order on the Rangen delivery call

17   proceeding, the groundwater pumpers had certainly

18   discussed ways a curtailment obligation could be

19   mitigated.

20               At that time we had no idea if there would

21   be a mitigation obligation, and if so, no idea what the

22   extent of that obligation would be.  So certainly not

23   realistic to spend money engineering, acquiring

24   easements, designing plans for mitigation proposals we

25   didn't know would exist or in what quantity.
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 1               Once the order was issued -- and frankly a

 2   little more -- dealing perhaps more acres than we

 3   anticipated, there, as you might imagine, was a quick

 4   action to figure out how we actually mitigate this

 5   curtailment order.

 6               And we met with our clients and we talked

 7   about solutions that had been discussed previously, and

 8   we identified things that they often do, too, when they

 9   need water.  They install pumps, they install pipes,

10   they exchange water and things of that nature.

11               And we felt it was important to get the

12   mitigation process started as quickly as possible.  And

13   so we did submit a mitigation plan within ten days or

14   so, if my recollection is right, of the curtailment

15   order.

16               I think with some cooperation Rangen could

17   have looked at those mitigation proposals, identified

18   which ways they thought were most effective to get them

19   water, and we could have sat around the same table and

20   been a long ways down the road of implementing ways to

21   actually get water to Rangen's facility.

22               Unfortunately, what we've learned from this

23   proceeding is that Rangen has been far more interested

24   in killing IGWA's mitigation plan than finding ways to

25   get water to its facility.
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 1               We admit that we don't have every

 2   mitigation proposal fully engineered.  We don't have

 3   all of the easements in place, haven't undertaken the

 4   condemnation actions that may be necessary.  And we

 5   don't think it would have been a practical or effective

 6   use of time or resources to do that.  First given the

 7   time constraints, and second given the costs involved.

 8               We view a mitigation plan as not all that

 9   much different than a water right application or a

10   transfer application.  When a water user files for a

11   water right or a transfer, they provide the Department

12   with information to understand hydraulically how that

13   will work.  We're going to move water from A to B.

14   We're going to change a point of diversion from C to D.

15               The water user doesn't run power to their

16   proposed points of diversion, they don't drill wells,

17   install pivots, interconnect systems, do engineering

18   until they know the Department will accept it from a

19   hydrologic standpoint that that can be implemented

20   without injuring other water users.

21               And that's what we anticipate this

22   proceeding being.  We can discuss and explain each of

23   our proposals, how they'll work in practice, how

24   they'll benefit Rangen.

25               We don't want to engineer an over-the-rim
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 1   plan unless the Director decides that can reasonably

 2   address their need, or a pump-back plan.  And once the

 3   Director approves mitigation solutions, then we can

 4   evaluate which are cost effective, prepare the

 5   engineering, and do that.

 6               But there's certainly enough information

 7   for the Director to evaluate the hydraulics of our

 8   mitigation plan and whether they will in fact provide

 9   water to Rangen.  And we would certainly ask the

10   Director to listen to the evidence we have to present

11   at the hearing on this matter.

12               Now turning to the Tucker Springs.  As we

13   continue to investigate the mitigation solutions we

14   initially identified, another solution was brought to

15   our attention involving another spring that's not far

16   away called Tucker Springs.

17               And we've been engaged in efforts to

18   procure the right to use some of that water for

19   mitigation.  The Tucker Springs project, which I won't

20   go into detail, but it's really mechanically no

21   different than like a pump-back or over-the-rim.  It's

22   just pumping water from one spring to other.

23               We think if Rangen is interested in water

24   they would want to hear more about it.  We are not

25   asking the Director to preclude Rangen from challenging
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 1   that proposal later on, but we do have Dr. Brendecke

 2   here from Colorado.  And we would like to preserve just

 3   a brief, general explanation of how that would work.

 4   That would benefit not only us and the Director to

 5   understand what else is out there, but also Rangen to

 6   understand this other solution.

 7               And if Rangen upon further investigation

 8   has objections to it, they would certainly have the

 9   chance to raise those.  We're not trying to foreclose

10   them from doing that, but we do think there's value in

11   having this out there as another alternative that we're

12   exploring at this point that we think is promising.

13               Any questions?

14          THE HEARING OFFICER:  Thank you, Mr. Budge.

15          MR. TJ BUDGE:  Thank you.

16          THE HEARING OFFICER:  Ms. Brody?

17          MS. BRODY:  The procedure set up for mitigation

18   plans doesn't provide for the kind of exploratory

19   discussions that IGWA is proposing to have here.  If

20   IGWA has a proposal, it's supposed to outline it in

21   detail, present it, explain how it provides either the

22   steady state or the direct flow that the Director's

23   order requires.  And then this is the time and place

24   for Rangen to present any objections that it has to the

25   particular proposals.
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 1               We've only had a short period of time to

 2   look at this, but we've sent interrogatories.  We've

 3   taken depositions.  We've asked the questions, "Tell

 4   us, what is your plan?" so that we could formulate the

 5   objections that we're required to present at this

 6   hearing.

 7               And the issues on, for example, on

 8   proposals 6 through 9 is there aren't any details.

 9   There's not any information, so Rangen can't react to

10   it.  Again, this is the time and place.  This is the

11   shot that Rangen has at these proposals.

12               And if we don't have the details, then we

13   can't do our job.  And that's why I'm saying it's

14   not -- they don't meet the requirements under Rule 43

15   in terms of what the details that the mitigation plan

16   has, Rangen can't respond to it, and as a result, those

17   proposals should be dismissed.

18               When they come up with a particular plan

19   and if they want to discuss them with Rangen, terrific.

20   But until that happens, it's not ripe for the

21   Department to consider.  The Department shouldn't issue

22   any kind of advisory opinion, and we ought to just

23   focus this hearing again on the two issues that we've

24   got, the credits and the Sandy Pipeline.  Those are the

25   proposals that should be dealt with.
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 1               Thank you.

 2          THE HEARING OFFICER:  Okay.  Thank you,

 3   Ms. Brody.

 4               Mr. Budge?

 5          MR. TJ BUDGE:  Brief response.

 6               I take exception to the idea that we

 7   haven't provided any details about our plans.  Rangen

 8   has interviewed a number of people, including

 9   Dr. Brendecke and Lynn Carlquist, and we've explained

10   exactly how each of these proposals benefits Rangen.

11               Frankly, I find it a bit disingenuous to

12   spend the first 20 minutes talking about fairness and

13   liberal construction and helping Rangen out and not

14   prejudicing them, and then the day before the hearing,

15   a month after our mitigation plan was filed, we get a

16   motion to dismiss 70 percent of it.

17               So if they had those concerns, they could

18   have raised them.  But the truth is they don't want

19   mitigation.  We're here to show how we can provide it.

20   And in the past there have been people who have

21   objected to mitigation, and the directors allowed it

22   over their objection.

23               That's what we're going to do.  We'll

24   explain to the Director the same thing we explained to

25   Rangen in the depositions, and you'll understand

0042

 1   exactly how they benefit Rangen and to what extent.

 2          THE HEARING OFFICER:  Okay.  Thank you,

 3   Mr. Budge.

 4               As I look at the documents, I have two

 5   motions that are pending:  One is a motion to dismiss

 6   proposals 3 through 9, and then there is a motion in

 7   limine related to presentation of any evidence

 8   regarding water being provided from Tucker Springs.

 9               So let me talk first about the motion to

10   dismiss, and I suppose it could be also interpreted as

11   a motion in limine.  But because the motion was to

12   dismiss specific proposals, I'll go through those.

13               So with respect to No. 3, which is the

14   portion of the mitigation plan that relates to a filing

15   of a water right application by IGWA for diversion and

16   use of water from the talus slope in and near the

17   Curren Tunnel, this is a pending application, as you

18   pointed out, Ms. Brody, but nonetheless, it is a viable

19   proposal for mitigation and it is fact based, although

20   we won't have all of the facts, but certainly some

21   information regarding the application would be valuable

22   to the Department and the Director.

23               So with respect to the motion to dismiss,

24   I'll deny it for component No. 3.  That is the water

25   right application No. 36-16976 and information related

0043

 1   to the application.

 2               With respect to proposals 4 and 5, this

 3   would be either monetary compensation or replacement of

 4   fish that may not be able to be reared as a result of

 5   reductions in water flows from Rangen or from Curren

 6   Tunnel.

 7               In previous decisions or a previous

 8   decision by the Department, and my understanding is

 9   that we've consistently interpreted that either

10   replacement in compensation or replacement in

11   commodity, other than water, is not an acceptable form

12   and proposal in a mitigation plan.  And so I will grant

13   the motion to dismiss related to proposals 4 and 5.

14               With respect to portions 6 through 7,

15   Ms. Brody, I'll just quote what you said.  You said you

16   needed to know the particulars and that these are

17   concepts, you said without technical support, but from

18   the Hearing Officer's perspective you're essentially

19   telling me that these are matters of fact and issues of

20   facts, and they're issues of fact that the Director

21   should hear in the hearing.  And the development of

22   those facts I recognize perhaps the parties have not

23   been given a great deal of time to explore the facts,

24   but certainly they've been engaged in talking about it.

25               And so I'll deny the motion to dismiss
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 1   regarding items 6 through 9 of the mitigation plan.

 2               And so we will hear evidence regarding

 3   proposals 1 through 3 and proposals 6 through 9 in the

 4   hearing.  And now let's go to the motion --

 5               Yes, Mr. Budge.

 6          MR. TJ BUDGE:  I apologize for talking so much.

 7               On 4 and 5, which are the fish replacement

 8   and monetary compensation, I ought to clarify our

 9   request in that regard.

10          THE HEARING OFFICER:  Okay.

11          MR. TJ BUDGE:  We always understood that the

12   Director would not be approving those over Rangen's

13   objection.

14               My recollection from the prior case is that

15   those were approved subject to the seniors' agreement.

16   And so we put those in there to let Rangen know that

17   we're willing to explore and discuss all options,

18   including providing fish and money.

19               And I guess what we were hoping for was

20   a -- maybe a conditional approval that those would be

21   valid to the extent Rangen accepts them.

22          THE HEARING OFFICER:  Thank you, Mr. Budge.

23               My view is that there's a broad spectrum of

24   possibilities in the settlement arena.  And those

25   possibilities are more narrow in the ability of the
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 1   Director to consider in a mitigation plan.  So I

 2   appreciate you calling them to the attention of the

 3   Director and the parties, but those components more

 4   properly should be addressed in a negotiation setting

 5   and not in the contested case here.  Thank you.

 6               Okay.  Now let's just talk about the motion

 7   in limine.  And I have some empathy for IGWA and the

 8   time frames within which they and it was trying to

 9   propose various, I guess, alternatives for mitigation.

10               And some of those possibilities may not

11   have been evident to IGWA at the time that it filed its

12   initial mitigation plan.  So I have some empathy.

13   Nonetheless, the rules require that we publish notice

14   of specific mitigation plans.  I really would like to

15   be able to consolidate so that we don't have a double

16   hearing regarding another mitigation plan.  But

17   nonetheless, I think the rules require that we publish

18   notice, and then prospective parties have an

19   opportunity to participate.

20               We may have parties who have an interest in

21   Tucker Springs that aren't even here today.  And they

22   should also have an opportunity to participate.  And we

23   haven't given them that opportunity in this proceeding.

24               So despite the fact that I'd like to rule

25   so that we allow as much to come in as possible for the
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 1   sake of economy, we need to protect the prospective

 2   parties and the process that's set forth in the

 3   conjunctive management rules.

 4               So I grant the motion in limine regarding

 5   the proposal to mitigate with water from Tucker

 6   Springs.  And we'll just have to go through the

 7   process, Mr. Budge.

 8               Yes.

 9          MR. TJ BUDGE:  I think we did anticipate going

10   through that process and weren't attempting to

11   short-circuit that.  Really what we're hoping to do is

12   just provide an offer of proof and preserve some

13   testimony.

14               It may be that Dr. Brendecke has to come

15   back in that other proceeding anyways.  But it also may

16   be that some understanding of, you know, preliminarily

17   of what's at stake may avoid that happening, and that

18   would give us a chance to preserve some testimony with

19   the reporter here.  We didn't anticipate, you know,

20   short-circuiting the standard procedure.

21          THE HEARING OFFICER:  I strain to want to do it,

22   Mr. Budge.  But I think it's outside of this

23   proceeding, and perhaps it's a matter for settlement

24   discussions to begin with.  And if we have to, we'll

25   come back.  Thanks.
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 1               Ms. Brody.

 2          MS. BRODY:  Director Spackman, let me just ask

 3   one clarifying question with respect to proposal No. 3.

 4          THE HEARING OFFICER:  Okay.

 5          MS. BRODY:  I assume that you won't be making

 6   any findings with respect to the permit; is that right?

 7          THE HEARING OFFICER:  No, there won't be any

 8   final determination of whether the application is

 9   approved or not approved.  It's a separate proceeding.

10          MS. BRODY:  Okay.  Thank you.

11          THE HEARING OFFICER:  Okay.  Other matters we

12   need to talk about?

13               Do the parties want a moment to regroup?

14               Mr. Budge, Randy.

15          MR. RANDY BUDGE:  Mr. Director, one preliminary

16   matter before we proceed with the evidence, if I may.

17   I think we have a stipulation with counsel relative to

18   the admission of the deposition and exhibits of Alan

19   Hansten, the manager for North Side Canal Company.  I

20   wanted to confirm that so we won't try to bring him as

21   a witness.

22          MR. HAEMMERLE:  Director, that's correct.  We do

23   have an agreement with -- regarding Alan Hansten.

24   We're going to introduce his deposition.

25               The difficulty with part of that, Randy, is
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 1   that the exhibits aren't actually attached to the

 2   deposition.  So we'll have to go through allowing his

 3   deposition in and identifying some of the important

 4   exhibits that went along with that.  But that is

 5   correct.

 6          MR. RANDY BUDGE:  And one other matter relative

 7   to depositions, we had proposed Frank Erwin's

 8   deposition and Butch Morris' deposition also come in in

 9   lieu of their testimony.  I don't know if Rangen has

10   changed their position on that, but both of those

11   parties had made contact with us over the weekend

12   asking if that were possible so they wouldn't have to

13   appear.

14               And so I pose that to counsel simply

15   because they may have been contacted as well over the

16   weekend by counsel for those parties who was trying to

17   secure a stipulation.

18          MR. HAEMMERLE:  I appreciate the request for

19   that, Director.  We did speak about that previously.

20   But we did, I think, inform IGWA that we did in fact

21   want Mr. Erwin and Mr. Morris to be here.  I think

22   they're scheduled to be here tomorrow.  And we don't

23   anticipate that their testimony is going to take too

24   long.

25          MR. RANDY BUDGE:  And one other final matter --
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 1   and I apologize for belaboring the point, but it might

 2   expedite the hearing.  There were a number of exhibits

 3   that we've identified that are simply part of the

 4   records of the Department in other proceedings, various

 5   orders.  And we would ask that judicial notice be taken

 6   of those specific exhibits just to expedite the

 7   proceeding.

 8               And those documents are IGWA's

 9   Exhibits 103, 104, 105, also 119, 120, 130, and --

10   excuse me, that's 1030, and also 1034 through 1049.

11   And we just wanted to identify of those matters, we'd

12   ask judicial notice be taken.  We'd ask a stipulation

13   of counsel for the admission of those.  And they can

14   take a look at them while we take our short break and

15   come back and respond on that.

16               And if Rangen has some similar exhibits

17   they want to present, we can discuss that as well, if

18   you want to identify them.

19          MR. HAEMMERLE:  I think it might behoove us,

20   Director, to have a short kind of consultation on --

21   I'm sure there's other exhibits that we can agree to.

22   So maybe if we can take 15 minutes or so.

23          THE HEARING OFFICER:  Okay.  That would be

24   great.

25               Before we break, let me just ask a question
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 1   or two.

 2               I understood at the end of last week that

 3   Alan Hansten might participate via teleconference or

 4   videoconference.

 5               And the parties have determined, then, that

 6   his deposition will substitute for his direct

 7   testimony; is that correct?

 8          MR. HAEMMERLE:  That's correct, Director.

 9          MR. RANDY BUDGE:  Correct.

10          THE HEARING OFFICER:  Okay.  That's great,

11   because then we don't need to worry about the VCR

12   setup.

13               And then there's some question -- I suppose

14   what you want to talk about, Mr. Haemmerle, is

15   stipulation to some of these marked exhibits that Randy

16   Budge has referred to.  And we'll expect that

17   Mr. Morris and Mr. Erwin will be here tomorrow.

18               And the only other question that I have,

19   based on some of the rumors that I've heard coming back

20   to me, is how long do we anticipate for this hearing?

21   I have scheduled two days.  Do we need to block out

22   another half day or more on Wednesday?  I know I have a

23   commitment Wednesday afternoon.  But what do the

24   parties think?

25          MR. HAEMMERLE:  Well, it seems like I'm always
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 1   wrong, but I think two days should cut it.  We've taken

 2   depositions.  None of the depositions have taken all

 3   that long.  And I think we're ready to condense the

 4   testimony down even further than that.  So I feel good

 5   about two days.

 6          MR. TJ BUDGE:  We're optimistic we'll be done in

 7   two days.  If you wouldn't mind keeping maybe part of

 8   the day Wednesday open just in case.

 9          THE HEARING OFFICER:  Okay.  I'm clearing out

10   Wednesday morning for the parties.  I hope your

11   schedules will remain.

12               Okay.  Let's break for 15 minutes.  We'll

13   come back about 10:25.

14               (Recess.)

15          THE HEARING OFFICER:  Okay.  We are back on the

16   record.  And the lights are low, and that must mean the

17   show's ready to start.

18               So the parties have discussed possibility

19   of stipulation, I think, regarding exhibits,

20   Mr. Haemmerle --

21          MR. HAEMMERLE:  That's correct, Director.

22          THE HEARING OFFICER:  -- and Mr. Budge.

23          MR. RANDY BUDGE:  Yes.

24          THE HEARING OFFICER:  Does somebody want to

25   recite some stipulation?  I assume there is one.
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 1          MR. RANDY BUDGE:  Yeah.  Thank you.

 2               With respect to IGWA's exhibits, I believe

 3   we have an agreement to admit all of these exhibits for

 4   all purposes.  Exhibit 2002 --

 5          MR. TJ BUDGE:  1000.  You have the wrong list.

 6          MR. RANDY BUDGE:  Wait a minute.

 7          MR. HAEMMERLE:  Randy, why don't you do yours,

 8   and then I'll do ours.

 9          MR. RANDY BUDGE:  Okay.

10          MR. HAEMMERLE:  Simpler that way.

11          MR. RANDY BUDGE:  Okay.  Our exhibits would be

12   1003, 1004, 1005, 1019, 1020, 1030 through 1050, 1078,

13   and 1079.  We'd propose to admit for all purposes.

14          THE HEARING OFFICER:  Mr. Haemmerle?

15          MR. HAEMMERLE:  Thank you, Director.

16               We have agreed for the admission of 2002

17   through 2006, 2009 through 2012, 2041 through 2043.

18   200- --

19          MR. RANDY BUDGE:  Excuse me.

20          MR. HAEMMERLE:  Yeah.

21          MR. RANDY BUDGE:  I think 2041A was a backfile,

22   not included.

23          MR. HAEMMERLE:  I don't have 41A on my list.

24               Proceeding -- Counsel, you can correct me

25   if I'm wrong on any of these -- 2041 through 2043,
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 1   2045, 2046, 2047, 2049, 2051, 2052, 2053A, 2054A,

 2   2055A, 2056A, 2057, 2058A, 2059A, 2060A, 2061A, 2062,

 3   2063, 2064A, 2065A, 2066A, 2068, and 2070 and 2074.

 4          MR. RANDY BUDGE:  We don't have a 2074.

 5          MR. HAEMMERLE:  2074, Counsel, is the color

 6   version of Frank Erwin's map that he created of

 7   basically Basin 36A, Water District 36A.

 8          MR. MAY:  It's the color version of what is

 9   2011, without Frank's notes on it.

10          MR. RANDY BUDGE:  Okay.  Fritz, the only

11   clarification is, just because I'm not sure if you

12   intended it to be in the sequence, 2041A backfile was

13   not included.

14          MR. HAEMMERLE:  We'll include 2041A as the

15   backfile, yes.

16          MR. RANDY BUDGE:  I don't think we want to have

17   the backfiles come in yet.

18          MR. HAEMMERLE:  That's fine.

19          MR. RANDY BUDGE:  Any of the backfiles.  So

20   excluding -41A.

21          MR. HAEMMERLE:  Yeah.  So it's just 241 (sic)?

22          MR. RANDY BUDGE:  Correct.

23          MR. HAEMMERLE:  All right.

24          THE HEARING OFFICER:  Okay.  And the parties

25   have agreed to and stipulated to the admission of the
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 1   recited exhibits, Mr. Budge and Mr. Haemmerle?

 2          MR. HAEMMERLE:  Yes, Director.  Contrary to the

 3   last hearing where we tried to preserve things, it's

 4   easier just to -- we've stipulated to the admission of

 5   those documents without reservation.

 6          THE HEARING OFFICER:  Okay.  And I won't reread

 7   the numbers.  They're in the record.  So as we go

 8   through -- unless you want me to, but I don't know that

 9   there's a need for me to reread them for clarification.

10   But if there's any question as we go through the

11   testimony, please raise the question or some objection

12   to it.

13               (Exhibits 1003-1005, 1019, 1020, 1030-1050,

14          1078, 1079, 2002-2006, 2009-2012, 2041-2043,

15          2045-2047, 2049, 2051, 2052, 2053A, 2054A,

16          2055A, 2056A, 2057, 2058A, 2059A, 2060A, 2061A,

17          2062, 2063, 2064A, 2065A, 2066A, 2068, 2070, and

18          2074 received.)

19          THE HEARING OFFICER:  Okay.

20          MS. BRODY:  Director Spackman?

21          THE HEARING OFFICER:  Yes, Ms. Brody.

22          MS. BRODY:  I'm not Blind Canyon's lawyer, but

23   we probably ought to all be sensitive to the fact that

24   these folks have the right to participate in all of

25   this.  If you --
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 1          MR. LEMMON:  I did bring a copy of what I'm

 2   going to present today and left it over here.  But it

 3   really doesn't contain a lot of graphs and tables or

 4   anything.  So it's just basically what I intend to --

 5          THE HEARING OFFICER:  Well, Mr. Lemmon, I think

 6   really the question Ms. Brody is raising -- and thank

 7   you for calling my attention to it, but I don't know

 8   that Mr. Lemmon participated in the discussion

 9   regarding the exhibits and stipulation to their

10   admission.

11               And so, Mr. Lemmon, you're at a slight

12   disadvantage here because -- and it creates maybe some

13   tension in my handling of the exhibits because Rangen

14   and IGWA have stipulated to the admission of exhibits,

15   but you have not stipulated.  And so as these exhibits

16   come in and we talk about them, you have every right

17   then to object to the exhibits as they're offered.

18          MR. LEMMON:  Okay.

19          MS. BRODY:  Unless you want to participate in

20   the stipulation.

21               And maybe at a break, it might be

22   worthwhile to have Mr. Lemmon look at these specific

23   exhibits so that he might have the opportunity to

24   stipulate as well.

25               Is that a possibility?  How do we want to
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 1   handle it?

 2          MR. RANDY BUDGE:  Well, I believe we served

 3   copies of the exhibits.  I'm not sure if you have

 4   those.  Some of them were sent electronically.

 5          MR. LEMMON:  I don't have copies of those

 6   exhibits, no.

 7          THE HEARING OFFICER:  What we could do,

 8   Mr. Lemmon, is I have copies here.  In fact, I don't

 9   know whether there are double copies.  But --

10          MR. BAXTER:  You have your copies here, and then

11   the copies for the witnesses over there.

12          MR. LEMMON:  I don't anticipate objecting to any

13   of the exhibits that will be presented.  But at this

14   point in time I don't know what's being presented, so I

15   really can't...

16          THE HEARING OFFICER:  I'll tell you what I will

17   do.  I've written down the exhibits and the numbers

18   here, and I'll provide you a copy of the numbers.  And

19   during breaks perhaps you could at least thumb through

20   and see what those exhibits are and familiarize

21   yourself with them.  And then at least you'll have some

22   opportunity to -- when they come up to be acquainted

23   with the exhibits and to voice your opinion on them one

24   way or another.

25          MR. LEMMON:  Okay.  Thank you.
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 1          THE HEARING OFFICER:  Will that be okay?

 2               All right.  Other matters?

 3               Thank you, Ms. Brody, for pointing that

 4   out.

 5               I want you to fully participate,

 6   Mr. Lemmon, in the proceedings, and I want to keep you

 7   in mind and assist you to the degree I can.

 8               Okay.  Other preliminary matters?

 9               Thanks for the efforts of counsel in

10   working through and stipulating to some of these

11   exhibits.  It will save us a lot of time.

12               Okay.  Are we ready for presentation of

13   evidence?

14          MR. RANDY BUDGE:  Yes.

15          MR. HAEMMERLE:  Director, we had spoken with

16   IGWA about our desire to make -- kind of present a

17   roadmap of what we're intending to do.  I think that

18   would be helpful.

19          THE HEARING OFFICER:  I did not offer the

20   parties the opportunity for a preliminary statement.

21               Is that what you're asking for,

22   Mr. Haemmerle?

23          MR. HAEMMERLE:  Yes, Director.

24          THE HEARING OFFICER:  Mr. Budge?

25          MR. RANDY BUDGE:  We don't intend to.
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 1          THE HEARING OFFICER:  You don't intend to offer

 2   any preliminary statement?

 3               Mr. Haemmerle.

 4          MR. HAEMMERLE:  May I, Director?

 5          THE HEARING OFFICER:  Sure.

 6          MR. HAEMMERLE:  Director, initially I want to

 7   thank you for going through this process in a

 8   methodical way, and I think you should be complimented

 9   for that, and I think the whole Department should be.

10               As you know, the -- you issued an order in

11   Rangen's delivery call which required two things:  It

12   required the groundwater districts to either provide

13   9.1 cfs at steady state or provide to us 9.1 cfs of

14   direct flow phased in over a five-year period.

15               In response to that IGWA filed what it

16   called a mitigation plan.  And we are certainly

17   prepared to address some of the objective things that

18   are presented in that plan.

19               I think the only real objective things are

20   the request for credit and the Sandy Pipeline.  Really,

21   I think those are the only things that any party is

22   prepared to present any fact or law about.

23               The Director has already dealt with No. 4

24   and 5, and has held that those things will not be

25   discussed.
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 1               And options 6 through 9, Director, really

 2   once the evidence is presented you will find that those

 3   are just highly speculative.  There's no concrete

 4   proposals of any kind.  There's nothing that they can

 5   present or have presented.

 6               And then on the flip side, there's really

 7   nothing for us to respond to, which leaves us with

 8   simply addressing options 1 through 3.  With respect to

 9   options 1 through 3, Director, going to steady state

10   first, the final order requires 9.1 cfs at steady

11   state.

12               There's going to be some evidence

13   presented, either through IGWA or through the

14   Department about conversions, voluntary curtailment,

15   CREP, and recharge.  And we want to state, Director, at

16   the very front end of this that probably the only

17   person or entity that has any knowledge about the type

18   of steady-state response and credit would be IDWR

19   itself.

20               So as long as the conversion acres are,

21   one, within the curtailment area, that those

22   conversions are in fact the activities of IGWA members,

23   that those things are permanent changes, that those

24   types of things have not already been factored into the

25   Department's curtailment run, we would agree to them.
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 1               And further, we would ask that if the

 2   Department is going to give credit for those things,

 3   then the Department should enter an order doing two

 4   things:  One, identifying the particular acreage that

 5   are covered by conversions, CREP, and those kinds of

 6   things; and at the end of the day, understanding that

 7   this is a multiyear curtailment, multiyear mitigation

 8   plan, enter an order specifying that there shall be no

 9   pumping on those acres.

10               We think that's reasonable, that if they're

11   entitled to a steady-state credit then those acres

12   should remain unpumped.

13               The bottom line, I think, on steady state,

14   Director, is that at most the groundwater districts are

15   going to be able to show a credit for a maximum of

16   1.7 cfs, which is far short of what you had ordered of

17   9.1 cfs.

18               We think, given that the Department can do

19   those types of calculations, and probably should do

20   those types of calculations, really where we are is --

21   or we think we are is the Sandy Pipeline itself.  Let

22   me back up.

23               Before we go into the Sandy Pipeline,

24   Director, there would be some type of credit under a

25   direct flow from a transient response for those
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 1   conversions, those types of things.  I think the best

 2   numbers that anyone has come up with to date probably

 3   is a total of .6 cfs for a transient response, direct

 4   flow, which then leads us probably to the guts of what

 5   this hearing is about.  And we think that's about the

 6   Sandy Pipeline itself.

 7               And for the Sandy Pipeline, Director,

 8   that's going to involve the testimony of where the

 9   water comes from.  The water comes from the North Side

10   Canal Company.  We'll hear the testimony of Alan

11   Hansten.  You'll have his deposition transcript.

12   You're going to hear the testimony of Butch Morris, who

13   uses that water and who has proposed to obtain credit

14   for it.  And finally, you'll hear the testimony of

15   Frank Erwin.

16               So going through those witnesses in order,

17   Director, you will hear Alan Hansten, and he will tell

18   you these things.  He will tell you that the North Side

19   Canal Company delivers irrigation water, and their

20   rights have a period of use from March 15th through

21   November 15th.  His testimony will be that the actual

22   irrigation season is actually less than that, that the

23   canal turns on their water late March, and they turn

24   off their water in late October.

25               The North Side Canal Company records
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 1   indicate that the Sandy Ponds are delivered water

 2   between late April through early October.  The point of

 3   his testimony, Director, is that there is absolutely no

 4   wastewater that's available from November 16th through

 5   March 14th.

 6               Now, IGWA has applied for a wastewater

 7   permit 36-17011 for year-round use.  The point is

 8   there's no water in the canal for year-round use.  So

 9   to be sure, there's no year-round credits that should

10   be given, there's no benefit that Rangen could possibly

11   obtain during the nonirrigation season.

12               We then go to the testimony of Butch

13   Morris.  Now, according to the mitigation plan,

14   Mr. Morris would cease using his rights out of the

15   talus slope, and in exchange for that IGWA would obtain

16   an expected credit of 6.1 cfs.  There are currently a

17   lot of problems with that proposal.

18               The first problem, Director, is that

19   Mr. Morris has one, and one only, wastewater right.

20   And that's covered under 08723.  The period of use for

21   that wastewater right is April 1st through

22   October 31st, and that has a quantity diversion rate of

23   2.4 cfs to irrigate 125 acres.

24               You're going to hear testimony how

25   Mr. Morris has been using that particular water to
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 1   irrigate what are called the Musser and Candy

 2   properties, up to 435 acres.  You're going to hear

 3   testimony that Mr. Morris has been using the 2.4 cfs

 4   right that he has in addition to 6 more cfs for a total

 5   of 8.5 cfs of water.

 6               You'll find out that Mr. Morris has

 7   available to him 14 shares held by the North Snake

 8   Groundwater District.  The problem is those shares are

 9   to be used on a property that's different than the

10   Martin-Curren Tunnel rights so there can't possibly be

11   credit for that particular right.

12               Because of the way that water right 08723

13   was structured, Director, there's a combined-use

14   statement limitation with three other rights out of the

15   Martin-Curren Tunnel.  And that combined-use limitation

16   is 3.98 cfs.

17               You're going to hear calculations from

18   perhaps Mr. Morris himself or through Rangen witnesses

19   that in fact the only diversion rate that Mr. Morris

20   currently has out of the Martin-Curren Tunnel is

21   3.65 cfs.  And again, as we have told you under

22   Mr. Hansten's testimony, Mr. Morris cannot obtain

23   credits for year-round use.

24               We're going to introduce IDWR records,

25   Director.  Everyone's going to agree that despite
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 1   whatever Butch Morris might be irrigating with the

 2   wastewater right on one hand, the limitation of his

 3   credit would be dictated by how much water is actually

 4   flowing out of the Martin-Curren Tunnel.

 5               We will present the Department's own

 6   records for the Martin-Curren Tunnel.  You will see

 7   2013 flows.  The 2013 flows from May through the end of

 8   August are just barely over 1 cfs.  Again, nowhere near

 9   the credit that IGWA is seeking of 6.1.

10               You're going to hear the testimony of Frank

11   Erwin, Water District 36A.  He's going to testify a lot

12   about his management of something called the Curren

13   Ditch.  He'll testify that the Martin-Curren Tunnel's

14   rights flow down through the Rangen property through

15   the Curren Ditch where there's a weir that he measures.

16               He's going to testify about the senior

17   rights in the Curren Ditch that total 15 cfs.  And that

18   ignores all the other senior rights along Billingsley

19   that are senior both to the Curren Ditch senior rights,

20   as well as the Martin-Curren Tunnel rights.

21               He's going to testify that if the Curren

22   Ditch does not exceed 15 cfs, then the Martin-Curren

23   Tunnel rights are not in priority.  Mr. Erwin prepared

24   a sheet that was presented during his deposition which

25   shows that out of the last 12 out of 14 years the
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 1   Curren Ditch has flows of less than 15 cfs every single

 2   July.  So for a good part of the summer, there's barely

 3   over 1 cfs flowing out of the Martin-Curren Tunnel, and

 4   even that they can't use because they're out of

 5   priority.

 6               So with that, Director, we think probably

 7   at the end of the day that the Groundwater District

 8   should receive no credit for Martin-Curren Tunnel right

 9   flows.

10               With respect to the permit that IGWA filed

11   on Rangen's talus slope, the Director is well aware

12   that there's an orderly process that's set up, that we

13   have in fact objected to that application.  Rangen has

14   in fact filed a competing application.

15               And what you'll see, Director, is that your

16   own rules require that if the application is on someone

17   else's property, they're supposed to obtain access.

18   And when they proceed with the application, at the

19   front end they're supposed to tell you how they're

20   going to do that.

21               Well, they haven't done that.  They haven't

22   started doing that.  And the law can't possibly be that

23   another party, being Rangen, has to perfect their water

24   right application.  At the end of the day we believe we

25   need to perfect our own.  We have no duty to perfect
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 1   theirs.

 2               The bottom line with respect, Director, to

 3   steady state -- or direct flow is you have ordered

 4   3.4 cfs in year one.  There's probably going to be some

 5   transient response that they deserve out of the

 6   Martin-Curren Tunnel.  We think the maximum of that

 7   would be approximately .6 cfs.  The Department's

 8   probably in the best position to calculate that number.

 9               Mr. Morris, who entered into the Memorandum

10   of Understanding, only has a wastewater permit for

11   2.4 cfs.  So currently, that's the very most that he

12   could get credit for out of the Martin-Curren Tunnel.

13               The problem with that, of course, is that

14   there's nothing that provides Rangen water during the

15   nonirrigation season.  If they're mitigating with

16   wastewater, it's important to note that the North Side

17   Canal Company doesn't deliver for nearly five months.

18   So for nearly five months Mr. Morris could not possibly

19   obtain wastewater.

20               The maximum credit out of the Martin-Curren

21   Tunnel itself for most of the year, for the 2013 year,

22   was less or just over 1 cfs.  Again, whatever -- even

23   those flows would be subject to whatever is flowing

24   over the Curren Ditch.  And again, for the last 12 out

25   of 14 years, it's been less than 15 cfs.
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 1               The bottom line I think you'll find is that

 2   there's no way, as a matter of fact -- and that's what

 3   this whole proceeding is about, it's not possible to

 4   obtain a credit for 6.1.  It's not possible to obtain a

 5   credit for 3.4, and that's what we're going to talk

 6   about.

 7               Thank you, Director.

 8          THE HEARING OFFICER:  Thank you, Mr. Haemmerle.

 9               Any rebuttal, an opening statement,

10   Mr. Budge?

11          MR. TJ BUDGE:  I'll try to be brief.

12               But it does, I think, merit pointing out

13   that a lot of the issues that Mr. Haemmerle has raised

14   are not really issues in this proceeding.  Since filing

15   our mitigation plan, we've interviewed Frank Erwin.

16   We've interviewed Butch Morris.  Deposed Alan Hansten.

17               And we've learned a lot of information from

18   these events.  And some of the criticisms that Rangen

19   has raised are not criticisms where we're trying to get

20   more credit than is due, it's simply a reflection of

21   both parties having a better understanding of how water

22   is actually delivered in that area.

23               We're not here to try to get a leg up or

24   get more credit than what we're due.  What we are here

25   to do is to explain what we've been doing for many
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 1   years that's benefited Rangen.  For at least ten years

 2   Rangen has had an extraordinary benefit from the Sandy

 3   Pipe that groundwater users put in at their sole

 4   expense, and from North Side Canal Company water rights

 5   that the groundwater users own and deliver through that

 6   pipe, and for the use of wastewater through that pipe.

 7               We've got no credit for that.  We had no

 8   mitigation obligation to Rangen, yet they have

 9   benefited extensively for many years, and they will

10   continue to benefit.  And all we're asking is that we

11   get credit for the money and effort that we have spent

12   year over year and continue to spend to benefit spring

13   flows in the Hagerman area, including the Rangen flows.

14               Let me just real quickly walk through the

15   items that we seek mitigation credit for.  Conversions,

16   CREP, and recharge.  This has been going on for many

17   years in other cases.  There's a standard procedure for

18   accounting for the conversions and CREP and recharge,

19   and running the model and accounting for the benefit.

20               All we're asking is for the Department to

21   continue what's happened in other cases, continue to

22   run the model, give credit where credit is due.

23               Mitigation via the Sandy Pipe.  The pumpers

24   aren't asking for more mitigation credit than actually

25   benefits Rangen from the Sandy Pipe.  We understand
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 1   that the Sandy Pipe does not provide more benefit than

 2   the water that discharges from the tunnel.  There's

 3   some questions as to whether the tunnel measurements

 4   are accurate.  Department personnel have explained that

 5   they may not be very accurate.

 6               There may be some need for improved

 7   measuring devices to calculate the credit going

 8   forward.  That's all we ask.  And we're certainly happy

 9   to participate in enabling accurate measurements and

10   accurate calculation of the credit.  We've always

11   understood that was an irrigation season credit.  We're

12   not asking for year-round credit.  That's not an issue

13   in this proceeding.

14               The assignment of our Billingsley Creek

15   water right.  This is interesting.  There's water in

16   the creek right now that could be used.  There is more

17   than the 9 cfs mitigation obligation in the creek right

18   now that Rangen could use.

19               Absent Rangen's protest of our water right

20   application, that would be approved in short order.

21   They obviously are protesting that, and we understand

22   they have the right to do that.  But we're prepared to

23   deliver that water to them immediately, to assign our

24   application to them immediately and they can take

25   advantage of the priority date and the water right
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 1   associated with that.

 2               Improvements to the Curren Tunnel.  We

 3   learned in the last proceeding that the Curren Tunnel

 4   induces water from the aquifer.  Dr. Brendecke will

 5   explain from an engineering standpoint how this works.

 6               The Curren Tunnel is there because it

 7   increased the flow of water from the aquifer to Rangen

 8   and to others.  And it's simple common sense to expect

 9   that extending the tunnel, enlarging the tunnel would

10   induce more flow from the tunnel.

11               Drilling a horizontal well.  This was a

12   proposal that originated with Rangen.  Rangen hired an

13   engineering firm to evaluate that.  And that firm, SPF

14   Engineering, identified drilling a second tunnel, a

15   horizontal well if you want to call it that, as a

16   solution to providing more water to Rangen.

17               All we seek is the Department's approval of

18   that as a realistic mitigation solution so that we can

19   take the work that's been done by Rangen's engineers

20   and our own and continue to evaluate the feasibility of

21   that and the engineering that would be required to make

22   that happen.

23               We can't tell you today how much water

24   we're going to get from drilling the well.  There are

25   models.  We can model the impact of the horizontal well
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 1   or extending the tunnel.  You'd also need to measure it

 2   and see how much more water comes out of the aquifer.

 3               This is just another in the list of

 4   solutions that we've identified to find a way to get

 5   water to Rangen.  That's all we're trying to do, is get

 6   them water and avoid curtailment.

 7               An over-the-rim plan.  This has been done

 8   before and engineered before.  We've identified water

 9   rights in the vicinity of Rangen.  We'll show you

10   there's lots of groundwater rights nearby, a very

11   robust aquifer near Rangen, and there's no reason to

12   think that we couldn't interconnect some of those wells

13   and deliver them to Rangen, just as we had done or

14   proposed to do and had approved for Snake River Farms.

15               And then lastly, on the Snake River Farm

16   case that Mrs. Brody discussed earlier, Clear Springs

17   was the one that was proposing the pump-back.  They

18   thought that was a suitable solution.  And if they

19   think that's a suitable solution, so do we.

20               Tom Rogers testified in the prior hearing

21   that there are a number of pump-back systems at

22   hatcheries throughout the state and other parts of the

23   country.  There's no reason that that couldn't be

24   designed here with aeration and whatever else may be

25   needed.  And so this is also one of the solutions we'll
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 1   discuss.

 2               Many of these solutions provide the full

 3   9 cfs, some provide part.  And at the end of day, we'll

 4   need to know which ones the Director believes are

 5   reasonable mitigation solutions so that we can

 6   implement the ones of those that are most cost

 7   effective.

 8               That's all we're trying to do, Director, is

 9   avoid drastic circumstances and dire consequence of

10   curtailment by providing them water.  And there's a lot

11   of ways to do it.  We just need to know which ways

12   you'll accept, and we could put those into place.

13               Thank you.

14          THE HEARING OFFICER:  Thank you.  Thank you,

15   Mr. Budge.

16               All right.  Are we now ready for

17   presentation of testimony?

18          MR. HAEMMERLE:  Rangen's ready, Director.

19          THE HEARING OFFICER:  Okay.  IGWA?

20          MR. RANDY BUDGE:  Ready.

21          THE HEARING OFFICER:  All right.  Glad we're

22   here.  First witness.

23               Who will be examining?

24          MR. RANDY BUDGE:  We'd call Lynn Carlquist as

25   IGWA's first witness.
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 1          THE HEARING OFFICER:  Okay.  Mr. Carlquist, if

 2   you'll come forward, please.

 3               And, Mr. Randy Budge, I am assuming you are

 4   examining the witness?

 5          MR. RANDY BUDGE:  Correct.

 6          THE HEARING OFFICER:  Okay.  Mr. Carlquist, if

 7   you'll raise your right hand, please.

 8   

 9                   RICHARD LYNN CARLQUIST,

10   having been called as a witness by IGWA and duly sworn

11   to tell the truth relating to said cause, testified as

12   follows:

13   

14          THE HEARING OFFICER:  Thank you.  Please be

15   seated.

16               And Mr. Budge.

17   

18                     DIRECT EXAMINATION

19   BY MR. BUDGE:

20          Q.   Could you please state your name and

21   address for the record, please.

22          A.   Richard Lynn Carlquist.  1082 South -- 1092

23   South 2500 East in Hazelton, Idaho 83335.

24          Q.   What do you do for a living, Mr. Carlquist?

25          A.   I farm in that Hazelton area.
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 1          Q.   And what type of -- just generally describe

 2   your farm operation and irrigation practices.

 3          A.   It's a row-crop farming operation where we

 4   raise small grains, alfalfa, sugar beets, and beans.

 5          Q.   And do you irrigate from groundwater?

 6          A.   I irrigate from groundwater and from canal

 7   sources, and I have a wastewater right.

 8          Q.   Are any of your water rights subject to

 9   curtailment in this proceeding?

10          A.   Yes, they are.

11          Q.   And do you also have conversion acres?

12          A.   I do.

13          Q.   Are you currently a member of North Snake

14   Groundwater District?

15          A.   I am.

16          Q.   And how long have you been a member?

17          A.   I've been a member of North Snake

18   Groundwater District since its inception, since it was

19   formed.

20          Q.   And do you currently serve in a capacity as

21   chairman of the District?

22          A.   I do.

23          Q.   How long have you served in that capacity?

24          A.   The last six years.

25          Q.   And prior to serving as chairman, did you
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 1   have a position on the board of directors?

 2          A.   I was on the board of directors.

 3          Q.   Were you on the initial board of directors

 4   since the inception of the District?

 5          A.   Yes.

 6          Q.   You also provided testimony before the

 7   Department in the Rangen delivery call case that was

 8   heard last May of 2013?

 9          A.   Yes.

10          Q.   And you testified on behalf of the District

11   and also IGWA in the previous delivery call cases known

12   as the Surface Water Coalition case and also the Blue

13   Springs -- or Blue Lakes and Clear Springs cases?

14          A.   Yes, I did.

15          Q.   Can you tell us approximately when the

16   North Snake Groundwater District was formed?

17          A.   It was formed in the late '90s.

18          Q.   And what's the general purpose of the

19   District?

20          A.   It's to oversee the protection of the

21   groundwater rights that are owned by the members of the

22   District.

23          Q.   Approximately how many acres are in North

24   Snake Groundwater District?

25          A.   Approximately 97,000 acres that are
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 1   irrigated with well water, groundwater.

 2          Q.   Are you acquainted with the other districts

 3   that are participating in this proceeding that are

 4   subject to the curtailment order?

 5          A.   Yes, a little bit.

 6          Q.   And what other districts would be impacted?

 7          A.   It would be Magic Valley Groundwater

 8   District and Southwest Irrigation District.

 9          Q.   And what about Goose Creek Irrigation

10   District?

11          A.   Goose Creek has some impact in the impact

12   area.

13          Q.   Do you know approximately how many acres

14   are involved in the other two districts?

15          A.   Just very approximately.

16          Q.   What would that be?

17          A.   There's about 125,000 acres, I believe, in

18   Magic Valley Groundwater District; and there's around

19   75- to 80,000 acres affected in Goose Creek and

20   Southwest Irrigation District.

21          Q.   If I understand your testimony correctly,

22   there are approximately 300,000 irrigated acres in

23   these four districts you've described?

24          A.   Yes.

25          Q.   Do you know approximately how many wells
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 1   exist within your District, North Snake?

 2          A.   We have around 879 wells or -- in North

 3   Snake Groundwater District.

 4          Q.   And are all of those wells within the zone

 5   of curtailment established in the Rangen curtailment

 6   order that was issued January 29th of 2014?

 7          A.   I believe almost all of them are.

 8          Q.   Is North Snake Groundwater District a

 9   member of the Idaho Groundwater Appropriators, Inc.,

10   which is commonly referred to as IGWA?

11          A.   We are.

12          Q.   And do you know approximately when IGWA was

13   organized?

14          A.   I believe IGWA was organized in 1997.

15          Q.   And what was the purpose, if you know, of

16   IGWA?

17          A.   To have a common group to represent the

18   groundwater pumpers in the ESPA.

19          Q.   And has IGWA been actively involved in

20   mitigation efforts on behalf of its Groundwater

21   District members?

22          A.   Yes, they have.

23          Q.   Can you just provide a very general

24   overview of the type of mitigation efforts that IGWA

25   participates in?
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 1          A.   We have done recharge mitigation efforts.

 2   We've been involved in conversion mitigation efforts.

 3   We've been involved in dry-up mitigation efforts,

 4   through some of the federal programs and on a District

 5   basis, for the most part.  I think those cover it.

 6          Q.   And can you describe who IGWA's members

 7   are.

 8          A.   There are members that are the groundwater

 9   districts and irrigation districts within the ESPA.  I

10   believe there's approximately nine of those.  There are

11   a number of cities.  There are a number of industrial

12   organizations, businesses that are members of the

13   District -- or of IGWA.

14          Q.   And as chairman of the North Snake

15   Groundwater District, do you also sit on the executive

16   committee of the Idaho Groundwater Appropriators?

17          A.   Yes, I do.

18          Q.   Are you here to testify on behalf of your

19   district, North Snake, as well as IGWA?

20          A.   Yes.

21          Q.   Have you had direct involvement in the

22   financing of the various mitigation projects that have

23   been undertaken by IGWA and the groundwater districts

24   in response to delivery calls?

25          A.   Yes, through our North Snake Groundwater
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 1   District I have.

 2          Q.   And what expenditures have the districts

 3   incurred in order to pursue mitigation efforts with

 4   respect to the Surface Water Coalition?  Just in a

 5   general manner, how is that handled?

 6          A.   Assessments are made through membership in

 7   IGWA to cover the expenses incurred in trying to

 8   provide mitigation that our -- the various groundwater

 9   districts and irrigation districts and cities and other

10   members are assessed to cover the mitigation costs that

11   have been undertaken by IGWA.

12          Q.   And what do those costs involve?  Excuse

13   me.  Strike that question.  Let me rephrase it.

14               The mitigation efforts to the Surface Water

15   Coalition on an annual basis involve what from a

16   financial standpoint?

17          A.   Dollar amount or the type of --

18          Q.   Just the type of things you do that cost

19   money.

20          A.   We have purchased water that's been used

21   for recharge, we have purchased water to use for

22   mitigation, and we have purchased facilities that have

23   provided mitigation.

24          Q.   With respect to mitigation efforts to the

25   Surface Water Coalition, does that involve the lease of
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 1   water from the holders of storage rights?

 2          A.   Yes, it has.

 3          Q.   And are those leases that happen on an

 4   annual basis?

 5          A.   They have.

 6          Q.   And do those leases vary year to year,

 7   depending on what the requirements may be to meet

 8   mitigation obligations?

 9          A.   They have varied some year to year.

10          Q.   And just generally, that involved leasing

11   water from the reservoir system and delivering them

12   downstream to senior Surface Water Coalition members

13   who have an obligation?

14          A.   That's what's happened.

15          Q.   And are those costs typically paid by

16   assessment to the members?

17          A.   They have been.

18          Q.   Can you give us a range of what they may

19   have been over the last ten years from year to year,

20   what would be the approximate range.

21          A.   For the total ten years or for --

22          Q.   What would be a low to a high number over

23   that last ten-year period that you've been involved

24   with?

25          A.   Well, on the low it's been in the low tens
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 1   of thousands of dollars, up to the millions of dollars

 2   that we have spent in some years.

 3          Q.   And that would simply be expenditures based

 4   on member assessments to mitigate to the Surface Water

 5   Coalition?

 6          A.   Yes.

 7          Q.   Have you also been involved in other

 8   mitigation projects with respect to senior rights who

 9   have made calls in the Thousand Springs area?

10          A.   I have.

11          Q.   And what mitigation efforts have been

12   undertaken there?

13          A.   Well, they were some of the same mitigation

14   efforts.  We've done some recharge efforts, some dry-up

15   efforts in the past.  We have done some conversion

16   efforts in the past.  And we have actually purchased

17   some water in the past to provide mitigation.  And

18   we've also purchased some of these various facilities

19   that have provided mitigation.

20          Q.   When you mention recharge efforts and --

21   what about the CREP program?

22          A.   The CREP program is one of the dry-up

23   programs that IGWA, with the members of IGWA, helped to

24   get organized and instituted in the State of Idaho.

25   And we've paid all of the up-front costs that have been
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 1   associated with that CREP program.

 2          Q.   And with respect to the conversion acres,

 3   is the water that's delivered to conversion acres

 4   leased by IGWA and the districts for delivery to those

 5   acres?

 6          A.   Yes, it is.

 7          Q.   And you've been able to finance that

 8   through an annual assessment?

 9          A.   Yes, that's what we've done.

10          Q.   And I'll come back to that -- those

11   programs more specifically.  I wanted to just give you

12   an overview of the financial ability that the districts

13   have shown over the years.

14               Have you made any -- have the districts and

15   IGWA made any acquisitions of facilities or water

16   rights as a part of their mitigation plans in the

17   Thousand Springs area?

18          A.   We have.

19          Q.   What acquisitions have been made?

20          A.   Well, I don't remember exact date, but we

21   purchased what was commonly known as Pristine Springs,

22   10 cfs of water at Pristine Springs for $11 million.

23   That provided mitigation in the Blue Lakes' facility.

24   And we purchased three aquaculture facilities for

25   approximately $30 million that provided mitigation of
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 1   Thousand Springs.

 2          Q.   Approximately what have these groundwater

 3   districts expended over the last ten years insofar as

 4   acquisitions and purchases to meet mitigation

 5   obligations?

 6          A.   Well, just roughly calculated, I have

 7   figured that we've spent over $50 million in providing

 8   mitigation costs associated with the rights.

 9          Q.   And those permanent acquisitions that you

10   described from Pristine Springs and the large hatchery

11   facilities from the Hardy family, how have they been

12   financed?

13          A.   Part of the loan was through the Idaho

14   Water Resource Board for some of the purchases that we

15   have made, and bonds were issued actually through the

16   Idaho Water Resource Board that the groundwater

17   districts have obligated ourselves to pay off.

18          Q.   In your opinion, based on your experience

19   and testimony, Mr. Carlquist, does IGWA and the

20   groundwater districts have the financial ability to

21   fund some or all of the mitigation alternatives that

22   have been described in your mitigation plan filed in

23   this case?

24          A.   Well, we think we do.  It will be an

25   additional expense to us, but that's what we'll have to
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 1   look at doing.

 2          Q.   Are you familiar with the curtailment order

 3   that the Director issued on January 29th, 2014, of this

 4   year which curtailed approximately 157,000 acres west

 5   of the Great Rift?

 6          A.   Yes.

 7          Q.   And do you know approximately -- you said

 8   your water rights are involved in that curtailment?

 9          A.   I have one water right involved in that

10   curtailment.

11          Q.   And do you know how many cities have water

12   rights that are impacted by that curtailment order?

13          A.   The number I've heard -- and I haven't

14   personally examined their rights, but there's around 20

15   some cities involved with curtailment in that order.

16          Q.   And do you have dairies that are members of

17   your Groundwater District?

18          A.   Yes, we do.

19          Q.   And approximately how many dairies are

20   within your District?

21          A.   Oh, I haven't tried to figure out how many

22   dairies there are.  But the largest portion of dairy

23   industry in the Magic Valley is in our District, in

24   North Snake Groundwater District.

25          Q.   So to your knowledge, are there dairies
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 1   that are impacted adversely by the curtailment order

 2   that's been issued?

 3          A.   Yes, there are.  Most of them.

 4          Q.   Are there industries and commercial

 5   businesses within your District that are also impacted?

 6          A.   There are.

 7          Q.   And do you know how many?

 8          A.   I don't know how many.

 9          Q.   Do you have any other members of your

10   District that you could identify?

11          A.   Some of the cheese facilities.  Jerome

12   Cheese, I believe, is impacted.  They belong to our

13   District.  Some of the other processors belong to our

14   District, but I haven't tried to determine which ones.

15          Q.   Do those cities that are within your

16   District and those commercial and industries within

17   your District, do they rely upon North Snake

18   Groundwater District and IGWA to meet their mitigation

19   obligations?

20          A.   Yes, they have done that in the past.

21          Q.   So your plan in this case to mitigate to

22   Rangen is submitted on behalf of all of your member

23   groundwater users?

24          A.   Yes.

25          Q.   You should have in front of you
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 1   Exhibit 1001 -- or excuse me, 1000, which is entitled

 2   IGWA's Mitigation Plan and Request for Hearing.

 3          A.   Yes.

 4          Q.   Are you familiar with that plan?

 5          A.   Yes, I am.

 6          Q.   Were you involved in the preparation of

 7   that plan?

 8          A.   Yes, I was.

 9          Q.   Were others involved with you?

10          A.   Yes, they were.

11          Q.   Who else was involved with you?

12          A.   Members of our Groundwater District, and

13   then a member of the other groundwater districts that

14   have been affected by this order.

15          Q.   So it's your testimony that the boards of

16   all of the affected districts -- North Snake, Magic,

17   Southwest Irrigation District, and Goose Creek -- have

18   participated?

19          A.   Yes, they have.

20          Q.   That plan contained a number of

21   alternatives that were presented at the time it was

22   filed, February 11th, 2014.

23               Can you describe why the plan contained

24   multiple alternatives provided to Rangen.

25          A.   Some of the alternatives that were put in
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 1   the plan we knew would not provide the total amount of

 2   water needed.  And so we had to have multiple sources

 3   to provide the mitigation water that the plan required.

 4               And some of them we were not sure whether

 5   they would be accepted or not by the Department.  And

 6   so we provided multiple options to try and cover the

 7   water required under the order.  It's very, very

 8   difficult to come up with that much water to a direct

 9   spring.

10               And so we looked at what options might be

11   available to us to provide that.  And we tried to

12   describe them as best we could in this mitigation plan

13   in the amount of time we had to put it together.

14          Q.   Mr. Carlquist, would it be accurate to say

15   that the districts would not know which of these

16   proposals would be acceptable until the Director acts

17   on the petition and issues an order?

18          A.   I think that's correct.

19          Q.   Would it also be correct -- is my

20   understanding also correct that the District's intent

21   was also to set forth Rangen proposals to consider?

22          A.   Well, I think so, yes.

23          Q.   In other words, at the time the plan was

24   filed, you didn't know what, if any, of those proposals

25   would be acceptable to Rangen?
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 1          A.   No, we did not.

 2          Q.   To this day, do you know of any of these

 3   proposals that are acceptable to Rangen?

 4          MR. HAEMMERLE:  Director, I'm going to object.

 5   We had a brief discussion awhile ago.  This all

 6   involves discussions between the parties, settlement

 7   discussions.  Mr. Budge is trying to elicit from the

 8   witness whether or not he has had conversations with

 9   us.

10               Whether or not those conversations occurred

11   or not are not admissible in these proceedings.  The

12   only thing that you can ask is "Have there been

13   discussions, and have they been successful?"  That's

14   it.  It is a mitigation plan that people object to.

15   We've objected to it.  That's obvious.

16               Anything else about whether he's had

17   discussions, not had discussions, the extent of those

18   discussions should not be inquired into --

19          MR. RANDY BUDGE:  Excuse me for interrupting.

20   Let me clarify.  I did not ask anything about

21   discussions with Rangen, nor do I intend to.  There

22   have been no discussions with Rangen since this was

23   filed whatsoever, either between counsel or the

24   parties.  I'll lay some additional foundation for this

25   witness so that he can testify regarding his knowledge
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 1   as to whether Rangen, to his knowledge, has accepted

 2   anything proposed.

 3          THE HEARING OFFICER:  Okay.

 4          MR. RANDY BUDGE:  Let me just lay some

 5   foundation.  And I'll withdraw that question, and I'll

 6   lay some foundation and re-ask it.

 7          THE HEARING OFFICER:  All right.  The question

 8   is withdrawn.

 9               Mr. Budge, will you please allow

10   Mr. Haemmerle to finish what he's saying before you

11   interject your statement.  Thank you.

12          MR. RANDY BUDGE:  Okay.

13          MR. HAEMMERLE:  That's fine.  But I have one

14   other -- you know, Mr. Budge is going to elicit some

15   testimony about whether we have accepted or not

16   accepted.  That just seems to strike whether there's

17   been settlement discussions and whether we've accepted

18   it or not.  We're here objecting to the entire

19   mitigation plan, except for conversions, CREPs, those

20   kinds of things, and to the extent they deserve any

21   credit out of the Sandy Pipeline.  That's what I said

22   in the opening, and that's what we're here to discuss.

23          THE HEARING OFFICER:  The question's been

24   withdrawn, Mr. Haemmerle.

25          MR. HAEMMERLE:  Thank you.
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 1          THE HEARING OFFICER:  I'll keep your argument in

 2   mind.

 3          Q.   (BY MR. RANDY BUDGE):  Mr. Carlquist, did

 4   you have an opportunity to review the two different

 5   objections filed in this proceeding by Rangen?

 6          A.   I did.

 7          Q.   Did you also have an opportunity to review

 8   Rangen's responses to discovery requests to Mr. -- to

 9   Rangen?

10          A.   Yes.

11          Q.   And based on your review of those filings

12   made by Rangen in this case, to your knowledge, is it

13   your understanding that Rangen has not been willing to

14   accept any mitigation offer proposed by the District?

15          MR. HAEMMERLE:  Same objection.

16          THE HEARING OFFICER:  Overruled.

17          THE WITNESS:  Yes, they objected to all of them

18   up to this date.  Today I heard some testimony -- or

19   not testimony, but some comments given that they might

20   accept some of them.

21          Q.   (BY MR. RANDY BUDGE):  So today's comments

22   by Mr. Haemmerle in this case would be the first

23   indication that you were aware of that anything

24   presented in the District's mitigation plan might be

25   acceptable in part by Rangen?
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 1          A.   That's correct.

 2          Q.   And just to clarify, in light of

 3   Mr. Haemmerle's comments, have you had any discussions

 4   or negotiations whatsoever with anyone from Rangen or

 5   any of Rangen's attorneys since the filing of the

 6   mitigation plan in this case?

 7          A.   No.

 8          MR. HAEMMERLE:  Objection.  Objection.

 9          THE HEARING OFFICER:  Okay.  Basis?

10          MR. HAEMMERLE:  Settlement discussions are not

11   admissible.  They are not admissible, whether -- even

12   to the extent there were discussions or no discussions,

13   they're not admissible.

14          THE HEARING OFFICER:  Overruled.  Overruled,

15   Mr. Haemmerle.  We're not talking about the subjects of

16   negotiations.  We're talking about whether there were

17   any negotiations or not.

18          MR. RANDY BUDGE:  Correct.

19          THE HEARING OFFICER:  That's a subject, at least

20   initially, that can be presented as evidence.

21          MR. RANDY BUDGE:  Well, and the purpose is to

22   make it unnecessary for counsel to object about

23   discussions of negotiations because, as the witness

24   said, there have been none.  There have been no

25   meetings.  There have been no discussions.
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 1          MR. HAEMMERLE:  To the extent that's a

 2   statement, that goes both ways.  You see how this

 3   works, Director, whether there's been discussions or

 4   not, they're not admissible.  They're not relevant, and

 5   they go both ways.

 6          THE HEARING OFFICER:  Overruled.

 7               Mr. Budge, Mr. Carlquist.

 8          MR. RANDY BUDGE:  Thank you.

 9          Q.   Looking, if you would, please,

10   Mr. Carlquist, I wanted to ask you just some general --

11   provide some general overview questions regarding your

12   mitigation plan, and I'll come back with some more

13   specific questions that you may know.  If you would

14   look at your plan on page 2, under proposal No. 1, a

15   credit is requested for conversions for voluntary

16   dry-ups and for groundwater recharge.

17               Can you just tell us very generally what is

18   a conversion and what have the districts been doing in

19   the past with respect to conversion acres.

20          A.   A conversion generally is when a

21   groundwater pumper converts the system that he has in

22   place to use surface water.  And then through a lease

23   arrangement and an agreement with the canal company to

24   wheel that surface water, pumps surface water, rather

25   than pumping groundwater.

0093

 1          Q.   And how long have conversions been going on

 2   within your District?

 3          A.   Our first conversions were -- started to be

 4   put in place in early 2000, around 2003 and '4.

 5          Q.   And have they gone on every year since

 6   then?

 7          A.   They have gone on.  They've increased in

 8   scope since that first initiation.

 9          Q.   And to the best of your knowledge, do you

10   expect conversions to continue to go on forward

11   indefinitely?

12          A.   I believe they will.

13          Q.   With respect to 1B, also on page 2 of your

14   mitigation plan, voluntary dry-ups, can you just give a

15   general description of what is intended by voluntary

16   dry-ups.

17          A.   In the past we have had some of our members

18   participate in voluntary dry-ups that have been part of

19   mitigation plans.  And we also participated in the

20   formation of a plan that's generally known as the CREP

21   program or the CREP dry-up program where groundwater

22   pumpers will enter into an agreement not to pump their

23   groundwater for a stipulated period of time in lieu of

24   which they will receive compensation for not pumping

25   the groundwater.
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 1          Q.   And is the effect of the conversion program

 2   and the CREP program to reduce pumping from the

 3   aquifer?

 4          A.   Yes, it is.

 5          Q.   So to your knowledge, would those

 6   proposals, conversions and CREP, provide immediate

 7   benefit to Rangen?

 8          A.   I think they would.

 9          Q.   The third item under No. 1 is groundwater

10   recharge.

11               Can you generally describe what is intended

12   by the proposal 1C that provides groundwater recharge.

13          A.   Groundwater recharge, the intent is to

14   provide more water in the aquifer that would be

15   available for those either pumping sources or for the

16   discharges that come out of the Thousand Springs area.

17               And we've used that for mitigation for

18   previous orders that have been in place that we have

19   gotten credit for recharge that we have put in place.

20          Q.   And does groundwater recharge programs the

21   districts have participated in consist in part of water

22   delivered through canal systems and conversion acres?

23          A.   Yes.

24          Q.   And does it also consist in part on

25   financial contributions that IGWA and the districts
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 1   have made to the Department to facilitate their

 2   recharge efforts?

 3          A.   Yes.  IGWA has participated in covering the

 4   cost of recharge that's been done through the

 5   Department of -- the Idaho Water Resource Board.

 6          Q.   And does this portion of your plan request

 7   credit for those past and future activities?

 8          A.   Yes, we have.

 9          Q.   Does the District calculate the credit, or

10   do you rely upon the Department to calculate the

11   credit?

12          A.   The Department calculates the credit.  We

13   have no ability to really calculate the credit.

14          Q.   There are two other proposals -- excuse me,

15   three other proposals -- 7, 8, and 9 -- that are

16   contained in your plan, Exhibit 1000.  And -- excuse

17   me, before we go to that, turn to page 3.  Your plan

18   discusses an assignment of water right 36-16976.

19               Can you please describe in general terms --

20   and I'll come back to it later -- why you propose to

21   assign that particular water right filing to Rangen.

22          A.   Well, it's a permit that we have filed with

23   the Department.  And it has been put into -- what do

24   you call it?  It's been -- what's the word I want?

25   It's been in the paper, that -- the proposal's been put
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 1   in the paper.  But our purpose in it is that would

 2   provide direct mitigation to Rangen for this water that

 3   they are asking for.

 4          Q.   And is that a proposal that would provide

 5   water immediately to Rangen?

 6          A.   Yes, it would.

 7          Q.   You also have as a part of your mitigation

 8   proposal item 2 on page 2 that's entitled mitigation

 9   via the Sandy Pipe.

10          A.   Yes.

11          Q.   And just give me a general overview of

12   that, and then I'll come back and go into detail of

13   that as well.

14          A.   The Sandy Pipeline was built in around

15   2003.  And it was built initially because of some of

16   the initial discussions or orders that came from the

17   Department concerning Rangen and some of the other

18   senior water rights that were down in the Hagerman

19   Valley.

20               And we purchased some property that was

21   owned by Mr. John Sandy where there were some pond-type

22   structures.  And we arranged for a diversion to come

23   from the W-26, the North Side Canal lateral, and be

24   diverted into those ponds.

25               And we built a structure, a small dam
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 1   structure, at the headgate and constructed the pipe

 2   that ran from that pond down through to where it

 3   discharges into the Curren Ditch.

 4               And that would provide water to those

 5   senior supplies down there that would then not have to

 6   take water off the Curren Tunnel.  And that water left

 7   in the Curren Tunnel would then benefit Rangen.

 8          Q.   So all of these aspects of your plan that

 9   we've discussed so far -- the request for credits for

10   conversions, for dry-ups for CREP, for recharge, for

11   mitigation for Sandy Pond -- is it your understanding

12   that the districts proposed those in order to provide

13   immediate water and benefit to Rangen?

14          A.   Yes.  Most of them have been doing that

15   already in the past.

16          Q.   I believe you were present in the courtroom

17   when the Director issued a ruling that the fish

18   replacement proposal and the monetary compensation

19   proposal wouldn't be allowed, absent some stipulation

20   with Rangen?

21          A.   I was.

22          Q.   I want to turn just -- and have you

23   generally describe the other proposals that are there

24   contained on page 4 of your plan, improvements to the

25   Curren Tunnel.
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 1               Why was that proposed?

 2          A.   Well, in some discussions with Mr. Morris,

 3   among others, it was indicated to us that the tunnel

 4   becomes somewhat clogged with moss and I don't know

 5   what other type of debris.  But in the past it has been

 6   regularly cleaned and taken care of, and that has

 7   improved the flow in the past.  And so we thought that

 8   was certainly something to look at and to see if that

 9   would not be able to improve the flow.

10          Q.   What's intended by item No. 7, the

11   horizontal well?

12          A.   Well, we've had an engineering firm that

13   has done some looking at the geology in the area, and

14   have indicated that a horizontal well would very likely

15   provide additional flows to the Rangen facility if a

16   horizontal well were constructed.  And that would

17   provide direct water right there.

18          Q.   And what's proposed by No. 8, the vertical

19   well with delivery over the rim, just in general terms?

20          A.   Whether we would drill a new well or use

21   existing wells would have to be determined.  But in

22   past mitigation obligations we have provided a plan

23   whereby we would provide water to a spring by

24   connecting wells that pump that same water on top and

25   provide a delivery system which would deliver that
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 1   water directly to the spring.

 2          Q.   Provide a general description of item 9,

 3   the direct pump-back.  What's proposed by that

 4   alternative?

 5          A.   Well, the direct pump-back would be for a

 6   spring hatchery facility to take water off the bottom

 7   end and pump it back up to the top, re-aerate it

 8   through that pumping system, and utilize it again

 9   through their facility to raise fish.

10          Q.   Proposal 7, the horizontal well;

11   proposal 8, the vertical well; and proposal 9, the

12   pump-back alternatives, is my understanding correct

13   that none of the infrastructure or assets to accomplish

14   those alternatives presently are in existence?

15          A.   They're not.

16          Q.   And is it also correct that the districts

17   have not yet done any thorough engineering or technical

18   analysis or facility property acquisitions that would

19   be necessary to implement those plans?

20          A.   We have not done anything concrete.  We

21   have spoken with many of the well owners on top of the

22   rim that own property and those wells immediately on

23   top of the rim, who all indicated they would try to

24   cooperate with us in any way possible for them.

25          Q.   But insofar as your mitigation plan has
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 1   been criticized by Rangen because it lacked sufficient

 2   engineering and technical analysis, are you aware of

 3   that?

 4          A.   Yes, I am.

 5          Q.   And when is the first time the districts

 6   ever understood they had a mitigation obligation to

 7   Rangen?

 8          A.   I don't remember the exact date.

 9          Q.   Was it any time prior to the issuance of

10   the order in this facility -- or in this case on

11   January 29th of 2014?

12          A.   That was the first time we knew that.

13   Prior to that there was not an order requiring us to

14   deliver water to Rangen.

15          Q.   And to your knowledge, was the prior call

16   by Rangen deemed futile?

17          A.   It was.

18          Q.   And so there was no obligation of the

19   districts to provide mitigation prior to the

20   January 29th, 2014 order; is that correct?

21          A.   That's correct.

22          Q.   So would the districts have undertaken the

23   costs and expense of property acquisitions and

24   engineering prior to the existence of a mitigation

25   obligation this year?
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 1          A.   No, we would not, and have not.

 2          Q.   In your opinion, based on your experience

 3   on mitigation efforts elsewhere, would it be possible

 4   to have accomplished that type of acquisitions of

 5   assets and engineering analysis by the time your plan

 6   was filed, which was February 11th, some 12 or 13 days

 7   after the first curtailment order?

 8          A.   No, it would not.  The one thing that

 9   happened, we had very little time.  There was a stay

10   issued.  But at the time we put this together, we did

11   not know there would be a stay.  And so we were

12   scrambling to try and find methodology that we could

13   put together to present to the Department.

14          Q.   Mr. Carlquist, would you reasonably expect

15   the Director, if he approved some or all of these

16   alternatives, would attach conditions to them?

17          A.   I think he would.

18          Q.   And would you expect those conditions to

19   require such things as technical reports and analysis

20   and land acquisition and the like?

21          A.   They would.

22          Q.   And once -- assuming the Director were to

23   issue approval with various conditions attached, what

24   do you anticipate the districts would do?

25          A.   Well, we would try to select which of these
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 1   options that were given that would work the best and be

 2   probably the least expensive to us to provide the water

 3   that would be required.  And then we would go forward

 4   and try and get that taken care of.

 5          Q.   And so your determination of what project

 6   to pursue would depend in part upon what got approved?

 7          A.   Yes.

 8          Q.   In part upon the conditions?

 9          A.   Yes.

10          Q.   And then you would go forward with some

11   feasibility studies and technical analysis to evaluate

12   it?

13          A.   We would look at the one that would provide

14   the necessary water in the best possible way with the

15   least amount of expense, obviously.

16          Q.   And what type of a time period would you

17   expect to be necessary, based on your prior experience,

18   once you had that order from the Director to actually

19   investigate some alternatives and implement them?

20          A.   I would think it would take at least a

21   year, and maybe more.

22          Q.   And was that one of the reasons why IGWA

23   and the districts made the other proposals we discussed

24   earlier that would provide immediate benefit for Rangen

25   in the short term?
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 1          A.   Yes.  We would try to get what we could in

 2   the immediate.  But to provide 9 cfs of water is pretty

 3   difficult, like I said, to a particular spring, an

 4   individual spring.  And some of these might be the only

 5   way that we could get that accomplished to provide the

 6   full amount.

 7          Q.   I think you have in front of you

 8   Exhibits 103.  If you'd turn to that, which is a

 9   mitigation plan IGWA filed October 6th of 2009,

10   requesting a credit for conversions, dry-ups, and

11   recharge.

12          A.   Yes.

13          Q.   Do you recognize that filing?

14          A.   I do.

15          Q.   And if you would turn to the following

16   exhibit, 104 is the order that was issued by the

17   Director May 14th of 2010 approving that particular

18   plan.

19          A.   Yes.

20          Q.   When you testified earlier that the

21   Department had approved previously credits for those

22   types of activities, is this the plan and approval

23   order that you had in mind and were considering?

24          A.   Yes, it is.

25          Q.   To your knowledge, Mr. Carlquist, have
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 1   mitigation credits been provided and allowed by the

 2   Department in other delivery call cases for CREPs,

 3   conversions, and recharge?

 4          A.   They have.

 5          Q.   And were credits, to your knowledge,

 6   allowed in proceedings pertaining to the Surface Water

 7   Coalition call?

 8          A.   Yes, they have.

 9          Q.   And were credits also allowed with respect

10   to the delivery calls made by Blue Lakes Trout Company

11   and Clear Springs Food?

12          A.   Yes, they were.

13          Q.   If you would look to Exhibit 1005.  And

14   that's an order issued by the Director under date of

15   July 10th of 2010 granting credits relative to -- for

16   those same activities to the Surface Water Coalition?

17          A.   Yes.

18          Q.   And if you would, please, turn to page 3 of

19   that Exhibit 1005.  And you'll see finding of facts

20   No. 12 and 13 discuss the CREP program.

21          A.   Yes.

22          Q.   You testified earlier that IGWA and the

23   groundwater districts had funded the CREP program?

24          A.   Yes, we have.  The up-front costs of the

25   CREP program we've funded.
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 1          Q.   To your knowledge, did IGWA and the

 2   districts fund 100 percent of the private costs of that

 3   federal program?

 4          A.   Yes, I think we did.

 5          Q.   And finding of fact No. 12 states as

 6   follows, that "Private contributions for cash and in

 7   kind services was $75,041,883."  And then the following

 8   sentence, "IGWA agreed to contribute a total of

 9   $3 million in cash to enrollees as a signing bonus at

10   the rate of $30."

11          A.   Yes.

12          Q.   When you testified earlier that IGWA had

13   paid the startup costs, is that what you were referring

14   to?

15          A.   Yes.  We actually received a loan from the

16   Idaho Water Resource Board for the bulk of that, and

17   are still paying that back.

18          Q.   And the next sentence, again on finding of

19   facts 12, states that "In addition, groundwater

20   districts which are underlying members of IGWA agree to

21   contribute 375,000 of in-kind services in the form of

22   water measurement."

23          A.   Yes.

24          Q.   Has in fact, to your knowledge, IGWA and

25   the districts made that particular contribution to
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 1   comply with the order?

 2          A.   We have been providing funding for

 3   measurement of the aquifer, yes.

 4          Q.   And is that funding for measurement an

 5   ongoing year-to-year obligation?

 6          A.   It is.

 7          Q.   Finding of fact No. 13 basically reflects

 8   that IGWA's contribution in relationship to the total

 9   CREP program of some $258 million.

10               To your knowledge, could the CREP program

11   have been undertaken, absent the private funding made

12   by IGWA?

13          A.   I don't think it would have been approved

14   and accepted.

15          Q.   Okay.  I want to go back, Mr. Carlquist,

16   and talk a little more specifically about the specific

17   aspects of your conversion of -- your mitigation plan,

18   excuse me, Exhibit 1.  And some of these questions I

19   think you may have answered in part, but let me ask you

20   some questions specifically relative to conversions.

21               Is all of the conversion water paid for by

22   the districts?

23          A.   By the districts and/or members of the

24   districts.

25          Q.   Okay.  And if the districts pay for those
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 1   costs, do they in turn assess it to their groundwater

 2   members who use the water?

 3          A.   Yes.

 4          Q.   And some conversions have been described in

 5   proceedings as soft conversions and some are described

 6   as hard conversions.

 7               Can you explain the difference between

 8   those.

 9          A.   A soft conversion is one in which a system

10   is put in place to use surface water, and they will use

11   surface water as long as it can be obtained and

12   delivered to them.  But if we cannot rent or obtain

13   that water and deliver it to them, then they can still

14   be hooked up and can go back and pump their wells.

15          Q.   And do you know how many of each type that

16   you have in your District?

17          A.   Almost all of them now are what is called a

18   soft conversion.

19          Q.   And when the District or IGWA makes

20   arrangements to lease water from a storage system to

21   deliver to those conversion acres, how is that water

22   delivered from the storage system?

23          A.   It's delivered through contracts and

24   agreements we have with a couple of the canal companies

25   to deliver that water to those sites where the
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 1   conversions were made.

 2          Q.   And what are the two canals through which

 3   the conversion water is delivered?

 4          A.   They are North Side Canal Company and

 5   Milner/Gooding or AFRD No. 2.

 6          Q.   And has all of the delivery occurred within

 7   your District west of the Great Rift trim line that was

 8   set in this case?

 9          A.   There -- on the North Side of the river,

10   they're all in our District.  Southwest Irrigation

11   District has done a fair amount of conversion work and

12   pumping systems on their irrigation district over

13   there, which I'm not that familiar with.  But of the

14   two districts on the north side of the river, all the

15   conversions are in North Snake Groundwater District.

16          Q.   How many acres within your District are

17   what you classify as conversion acres at the present

18   time?

19          A.   We have around 13 --

20          MR. HAEMMERLE:  Objection.  Calls for

21   speculation, no foundation.

22          MR. RANDY BUDGE:  I'll re-ask the question.

23          THE HEARING OFFICER:  Thank you.

24          Q.   (BY MR. RANDY BUDGE):  Do you know,

25   Mr. Carlquist, how many conversion acres exist in your
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 1   District?

 2          A.   There's 13,400.

 3          MR. HAEMMERLE:  Objection.  Foundation, calls

 4   for speculation.

 5          THE HEARING OFFICER:  Mr. Carlquist, I think if

 6   you answer the question that Mr. Budge has asked, you

 7   won't get to a number yet.  So if you'll just answer

 8   the question that Mr. Budge is asking, and we'll

 9   proceed through this methodically.

10          Q.   (BY MR. RANDY BUDGE):  Without giving the

11   answer to how many acres, are you familiar with the

12   conversion acres in your District?

13          A.   Yes, I am.

14          Q.   And does your District maintain records of

15   the converted acres by owners, by address of owner, by

16   description of property converted, and by water right

17   of the particular wells that is converted to surface

18   water?

19          A.   Yes, we do.

20          Q.   And are those records maintained in the

21   ordinary course of the business of your District?

22          A.   They are.

23          Q.   And are those records reported on an annual

24   basis to the Idaho Department of Water Resources?

25          A.   They are.
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 1          Q.   And who do you report those to?

 2          A.   Those in our District are reported, I

 3   believe, to our watermaster, Cindy Yenter, who I think

 4   then forwards them up to get the calculations done here

 5   what credit we'll get.

 6          Q.   Do you also maintain records of the

 7   quantity of water delivered to conversion acres by

 8   owner of the acres?

 9          A.   We do.

10          Q.   So by reason of that, do you review those

11   records periodically?

12          A.   Yes, we do.

13          Q.   And are you familiar with the number of

14   acres as they've existed and changed over the years

15   since the program's inception?

16          A.   I am.

17          Q.   How have the acres varied?  Have the

18   conversion acres been increasing year to year or --

19          A.   They have been increasing since the

20   inception when we first started doing conversions, and

21   we're about at a maximum point now because the canals

22   cannot deliver any additional conversion water down

23   their system.

24               And the agreement is that they will only

25   deliver if they have a capacity to do so.  But so far
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 1   they've been able to deliver that water.

 2          Q.   Do you know the number of acres of

 3   conversion acres you have in your District today?

 4          A.   Yes, I do.

 5          Q.   And what is that number?

 6          A.   It's around 13,400.

 7          Q.   Do those acres vary year to year?

 8          A.   They have gone up, but they don't vary very

 9   much.  They stay constant.  We had some new conversions

10   two years ago.  We did not have any last year.  And I

11   don't anticipate many more, because the fact that the

12   canals will not be able to deliver unless some -- quite

13   a bit of additional lateral work were done to allow

14   them to deliver water, because their first priority is

15   to deliver water to the members of their canal company.

16          Q.   So is it your belief that the number of

17   conversion acres has about reached its maximum, based

18   on what the canals can deliver in your districts?

19          A.   At the present time, without some

20   additional infrastructure work, it is.

21          Q.   And does the amount of storage water that's

22   delivered to conversion acres vary from year to year?

23          A.   It does.

24          Q.   And what causes that variation?

25          A.   The amount of water available for lease
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 1   from those owners of those storage rights that we lease

 2   from.  Some years there's not enough water in the

 3   storage system, and so they cannot and do not lease

 4   water to us.

 5          Q.   And for purposes of the credit being

 6   requested in this proceeding, is it requested based

 7   upon the actual number of converted acres and the

 8   actual amount of water delivered?

 9          A.   It's the actual amount of water delivered

10   through those conversion acres.

11          Q.   And when you provide that information to

12   Cindy Yenter and the Department, to your knowledge,

13   does the Department or Ms. Yenter attempt to verify the

14   information provided by your District?

15          A.   Yes.

16          Q.   Do you have a general knowledge of what

17   happens from there?  What does Mrs. Yenter do to derive

18   or result in a credit being calculated comes back to

19   you?

20          A.   Ms. Yenter has told us that she of course

21   verifies the conversions and the water.  And of course

22   the water, we get a billing from each of those canal

23   companies for the amount of water that they have

24   delivered.  So it's pretty easy to see how much water

25   has been delivered.
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 1               And then I believe it comes up to Boise to

 2   be calculated -- and I'm not sure which individuals up

 3   here do the calculation.  But the calculation will be

 4   run through the model to see how much credit is derived

 5   from that conversion.  Those conversions.

 6          Q.   So your District doesn't do that

 7   calculation?

 8          A.   No.

 9          Q.   To your knowledge, Mr. Carlquist, has the

10   expert that's been retained by IGWA and the districts

11   for many years, Dr. Brendecke, do you rely upon him to

12   review and confirm the calculations of credits that may

13   be done by the Department?

14          A.   We have done that.

15          Q.   You don't do it directly from any personnel

16   within the District?

17          A.   No.

18          Q.   Turn to Exhibit 106, please.

19               And, Justin, can you pull that one up,

20   1006.

21          MR. MAY:  1006?

22          MR. RANDY BUDGE:  Does a spreadsheet come with

23   that?

24          MR. MAY:  I can get you the spreadsheet if you

25   need to look at it.
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 1          THE HEARING OFFICER:  What's the number again,

 2   Randy?

 3          MR. RANDY BUDGE:  1006.

 4          THE HEARING OFFICER:  Oh, okay.

 5          Q.   (BY MR. RANDY BUDGE):  That exhibit should

 6   consist of a -- there it is -- spreadsheet.

 7               Mr. Carlquist, I think the hard copy you

 8   have in front of you is simply one page of a

 9   spreadsheet.

10          A.   I believe it's one year, one page of a

11   spreadsheet for the year 2009.

12          Q.   And I believe that exhibit --

13          MR. TJ BUDGE:  Scroll down to the bottom.

14          MR. MAY:  Like that?

15          MR. RANDY BUDGE:  Okay.

16          Q.   Mr. Carlquist, if you'll look at the

17   display on the screen, it appears to be a spreadsheet

18   that has the conversion by owner, by address, by

19   location, and by legal description, along with the

20   number of acres involved on a year-by-year basis, 2009

21   through 2013?

22          A.   Yes.

23          Q.   Is that the information that is compiled by

24   the District that you described earlier and is supplied

25   to Ms. Yenter?
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 1          A.   I believe this is one that is put together

 2   by the Department after we supply the information to

 3   them.  Our spreadsheet's a little bit different than

 4   this.

 5          Q.   Okay.

 6          A.   But I believe this is one that the

 7   Department compiles.  And you can't see it on there,

 8   but it shows a place of diversion and acres that are

 9   also a part of that.  There, right there (indicating).

10          Q.   So when the Department compiles the

11   information, they return a spreadsheet back to you?

12          A.   If we request it, we can get it back, yes.

13          Q.   And is there anything that goes back and

14   forth between your District and the Department to

15   reconcile any discrepancies?

16          A.   Generally, I don't think there's been very

17   many discrepancies that I remember.  They calculate the

18   credit based on -- and see, on this particular one,

19   it's not actually showing the acre-feet delivered to

20   those particular conversions.  And so that's got to be

21   somewhere else on another spreadsheet.

22          MR. RANDY BUDGE:  We'd offer Exhibit 106.

23          MR. TJ BUDGE:  1006.

24          MR. RANDY BUDGE:  1006.

25          MR. HAEMMERLE:  There's no showing -- well, this
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 1   is a Department record?

 2          MR. MAY:  Do we know, did this come off of

 3   the --

 4          MR. HAEMMERLE:  No objection.

 5          THE HEARING OFFICER:  Okay.

 6          Q.   (BY MR. RANDY BUDGE):  With respect to the

 7   conversion, Mr. Carlquist --

 8          THE HEARING OFFICER:  Just a moment, Mr. Budge.

 9               Document marked as Exhibit 1006 is received

10   into evidence.  Thank you.

11               (Exhibit 1006 received.)

12          MR. RANDY BUDGE:  Excuse me.

13          Q.   Mr. Carlquist, are the districts requesting

14   credits be calculated by the Department consistent with

15   past practices for both past and future conversions?

16          A.   Yes.  And I'm not sure if they -- in the

17   past I don't believe they've calculated a credit to

18   this particular spring.  So we're asking now that they

19   do that.

20          MR. RANDY BUDGE:  Mr. Director, probably an

21   appropriate time for the lunch break.  I went a little

22   bit over, but it's the end of this conversion topic

23   and...

24          THE HEARING OFFICER:  Okay.  Okay with the

25   parties?  Come back in an hour?  Is that enough?
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 1          MR. HAEMMERLE:  How about 1:30, Director?

 2          THE HEARING OFFICER:  Do you want that long?

 3          MR. HAEMMERLE:  No.  One hour is good.

 4          THE HEARING OFFICER:  Well, let's call it 1:15.

 5   Okay?

 6          MR. HAEMMERLE:  Okay.

 7          THE HEARING OFFICER:  Thanks.

 8               (Lunch recess.)

 9          THE HEARING OFFICER:  We're back recording after

10   the lunch break.

11               And, Mr. Carlquist, you are under oath.

12               Mr. Budge, you may continue to examine.

13          MR. RANDY BUDGE:  Thank you.

14          Q.   Mr. Carlquist, we ended by questions

15   regarding the conversion component in the mitigation

16   plan.  I had a couple more questions on the voluntary

17   dry-up and CREP portion of the plan.

18               Does the District or IGWA, to your

19   knowledge, maintain any records of the number of acres

20   involved in the CREP program or other dry-ups?

21          A.   We're not maintaining anything with regard

22   to the CREP program.

23          Q.   And do you have knowledge of who maintains

24   those records?

25          A.   I believe the NRCS maintains those records.
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 1          Q.   And do you know who calculates the credit

 2   based on those NRCS records?

 3          A.   I believe the Department of Water Resources

 4   is calculating credits.

 5          Q.   Do you do any independent modeling or other

 6   efforts to try to calculate credits relative to those

 7   dry-ups and conversion acres?

 8          A.   No.

 9          Q.   Is it IGWA's request in this case that they

10   receive a credit for benefits to the Rangen Springs

11   calculated based on the model for these CREPs and

12   dry-ups similar to other cases?

13          A.   Yes.

14          Q.   Let me turn to recharge activities.

15               Does IGWA participate in recharge

16   activities?

17          A.   We have done -- in the past participated in

18   various recharge activities.

19          Q.   And I think you testified earlier some of

20   the recharge relates to the water that is delivered

21   through the canal systems of North Side and AFRD 2 as a

22   part of conversions?

23          A.   Yes.  We get charged a canal loss for all

24   of those acres that water is delivered to, and that

25   ranges from 7 percent up to 48 percent loss in the
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 1   canal delivering the water to them.  And so we pay for

 2   that much additional water that goes through the

 3   canals.

 4          Q.   And does IGWA maintain records of those

 5   canal losses, or are those maintained by the canal

 6   companies?

 7          A.   No.  Just the total amount that we are

 8   billed for that is delivered through the canal company.

 9          Q.   Okay.  When you say you're billed for, are

10   you referring to what the canal companies charge you

11   for water delivered?

12          A.   Yes.  Delivered at Milner is how we get

13   charged for it.

14          Q.   And that's a conveyance charge on a per

15   acre for --

16          A.   It's a conveyance charge, plus the amount

17   of water delivered at the headgate for the conversion.

18          Q.   Does IGWA participate in any way in any

19   State run or managed recharge efforts?

20          A.   We have participated to help put some of

21   the infrastructure in place at a couple of locations.

22   One at Milepost 31.  We paid some of the funding for

23   that structure to be put in place.  And then we also

24   did up on the Aberdeen-Springfield system to put a

25   diversion structure in place.  We paid money for it.

0120

 1          Q.   Have you made any direct financial

 2   contributions to the Water Resource Board to support

 3   their recharge program?

 4          A.   We have.  We've made a financial

 5   contribution -- I believe the last time was in 2011 --

 6   to help cover the cost of the wheeling fees that are

 7   charged by the canal companies for the Idaho Water

 8   Resource Board's recharge efforts.

 9          Q.   Can you turn to Exhibit 1077.

10          MR. MAY:  -77 or 1007?

11          MR. RANDY BUDGE:  1077.  You don't need that

12   one.

13          Q.   Could you identify that exhibit.

14          A.   Yes.  These are correspondence between IGWA

15   through your office and Mr. Quinn with the Idaho Water

16   Resource Board, recharge coordinator, about the funding

17   that we paid to the Water Resource Board.

18          Q.   And does that exhibit, 1077, the amounts

19   reflected in that letter, is that what you were

20   referring to insofar as the financial contribution to

21   the Board?

22          A.   Well, that was part of it.  We also paid

23   direct funding for some of the infrastructure too.  But

24   this was money directly to the Water Resource Board.

25          MR. RANDY BUDGE:  We'd offer Exhibit 1077.

0121

 1          THE HEARING OFFICER:  Mr. Haemmerle?

 2          MR. HAEMMERLE:  For the proposition that just

 3   money was donated, I have no objection.

 4          THE HEARING OFFICER:  Okay.  The document marked

 5   as Exhibit 1077 is received into evidence.

 6               (Exhibit 1077 received.)

 7          Q.   (BY MR. RANDY BUDGE):  Mr. Carlquist, does

 8   IGWA or your District keep any of the records of these

 9   various activities you've described with respect to

10   recharge contributions and recharge deliveries?

11          A.   No.

12          Q.   Do you rely upon the Department to maintain

13   those records?

14          A.   Yes.

15          Q.   Is it the District's request in this

16   proceeding that the Director provide a credit based on

17   modeled benefits to Rangen from these recharge efforts

18   in the same manner as other cases?

19          A.   That's what we've asked for, yes.

20          Q.   The mitigation plan also requests a credit

21   for certain recharge through the Sandy Pond --

22          A.   Yes.

23          Q.   -- is that correct?

24          A.   That's correct.

25          Q.   Can you briefly describe the Sandy Pond,
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 1   where it is located and what it consists of.

 2          A.   It's down the Hagerman Valley, a little bit

 3   south of where Rangen's facility is.  It's at the end

 4   of what the North Side Canal Company's lateral -- I

 5   think it's W-26.  And it's where the headwaters of the

 6   Sandy Pipeline, where the Sandy Pipeline originates.

 7               It's property we purchased from a Mr. Sandy

 8   back in about 2003 to construct the Sandy Pipeline.

 9   And water is diverted out of the canal company into the

10   ponds.

11               Mr. Sandy had an agreement to take the

12   tailwater off the end of the canal already, and we took

13   over that agreement and enlarged upon it a little bit

14   with the Sandy Pipeline.  But water coming off the end

15   of the canal either goes down into the Sandy Pipeline

16   or fills the ponds, and then goes up into an area to

17   the east.  We call it the upper pond where if there's

18   any excess water down there, the pipeline won't take,

19   or is not being diverted down the pipeline, it goes up

20   there and is recharged into the aquifer.

21          Q.   Water supplied to the pond is wastewater

22   from the North Side Canal Company system?

23          A.   Yes, that's correct.

24          Q.   And does the North Snake Groundwater

25   District continue to own the pond?
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 1          A.   We do.

 2          Q.   And are you also responsible for the

 3   operation and management of the pond?

 4          A.   Yes.

 5          Q.   Would you look at Exhibit 1007, which I

 6   think is up on the screen and consists of several

 7   pages.

 8               Do those -- does that exhibit represent

 9   photographs of the Sandy Pond that were maintained by

10   North Snake as a part of your business records?

11          A.   Yes.  It shows the ponds during the

12   construction period and after water had filled in and

13   was being discharged down the pipeline.

14          Q.   Without going into detail, would you just

15   describe what's depicted on those various photographs.

16   And maybe you can start with the first one that has the

17   Bates stamp number on it IGWA 00065 on the bottom right

18   corner.

19          A.   I believe that's where the water is

20   being -- coming off of the lateral into the pond.

21          Q.   And then just go ahead and turn to the next

22   page.

23               What's 66?

24          A.   The next page is discharge at the head of

25   the Curren Ditch from a couple of different angles.
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 1   The top left one is the water being discharged out the

 2   structure we built.  Just to the left is the water that

 3   comes from Billingsley Creek into the Curren Ditch side

 4   by side there where they come together.  And then the

 5   other three pictures there are just showing the

 6   discharge out of the pipeline into that structure.

 7               The next page is similar pictures further

 8   back showing the two discharges from the Sandy Pipeline

 9   through the Rangen facility and the discharge coming

10   out of the Sandy Pipeline.

11               The following page is just showing some of

12   the infrastructure that was put in place.

13          Q.   Let's make sure we're on the right page.

14               That would be under No. page 68?

15          A.   It's this one that's on the screen right up

16   there now.

17          Q.   So you're testifying concerning the one

18   that's up there now that's page No. 00068?

19          A.   Yes.

20          Q.   Go ahead with your description of that.

21          A.   Well, it's showing some of the structures

22   that were put in place for the ponds to deliver water

23   down there to the irrigation needs and the pipeline

24   being installed.  And of course that one bottom picture

25   says "Turning water into the middle pond."
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 1               And if we go to the next one, it shows a

 2   bigger picture of the pond with the headgate for the

 3   Sandy Pipeline before water was turned into that pond.

 4               And then the very bottom one -- and I can't

 5   hardly recognize this, it's kind of just a little shot,

 6   but this is, I think, out the upper pond where what we

 7   call the sinkhole.  And when water goes into the upper

 8   pond, it will take a lot of water.  I've seen actually

 9   a whirlpool there when water is being taken into the

10   ground in that upper pond when it got full.

11          Q.   On this page you're referring to is page

12   with IGWA No. 69 on it?

13          A.   Yes.

14          Q.   And there are two pictures that are up

15   there.

16               The one on the top I think is the one you

17   described as the pond under construction?

18          A.   Yes.  It's just about when we completed the

19   dike and the headgate there for the Sandy -- what we

20   call the Sandy Pipeline.

21          Q.   And that's one of three ponds?

22          A.   Yes.

23          Q.   And how do you describe that pond?  Is that

24   the main pond or --

25          A.   Well, yeah, that's the main pond.  It's the
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 1   biggest of the ponds, and that's the main one.

 2          Q.   What's depicted in the next picture down,

 3   the one in the middle?

 4          A.   I think that's showing water coming out of

 5   the upper pond into that middle pond.

 6          Q.   And how does the middle pond function?

 7          A.   Well, that's the outlet or the pond that

 8   holds the main body of water for regulating the Sandy

 9   Pipeline.

10          Q.   And then there's also a third pond that you

11   call the north pond?

12          A.   Well, yeah, there's a pond down to the west

13   a little bit which is a lower pond, and that's where

14   water is delivered out to what was called the Musser

15   call down there.  And it's right down next to the

16   highway.  But we don't do any regulation on that pond.

17   Mr. Morris does all the regulation on that lower pond.

18          Q.   So is the credit requested for recharge

19   relating to the Sandy Pond that what goes into the

20   pond, less what goes out to the Sandy Pipeline and

21   evaporation?  Is that what you --

22          A.   Yes, that would be, I think, what we would

23   ask for for a recharge credit there.

24          Q.   Go ahead with the next page of the

25   photograph.  Describe that page 70.
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 1          A.   I think that's just another picture of the

 2   discharge into the headwaters of the Curren Ditch.

 3   It's pictures have kind of been put together.  And

 4   right up at the very left of that picture is where our

 5   discharge structure is.

 6          Q.   And next page, 71?

 7          A.   That picture I'm not sure.  I can't put

 8   together what that picture is.  It's showing some

 9   ponds.  But with the fish hatcheries there, I'm not

10   sure where that is.

11          Q.   You're not sure that those are the Sandy

12   Ponds in the middle of the picture?

13          A.   They look like the Sandy Ponds.  But I

14   can't put them in conjunction with the fish hatchery

15   right there.

16          Q.   And how about page 72?

17          A.   Those, I believe, are the ponds.  And they

18   look very similar.  But in that one I can see the

19   highway going past the ponds and the three ponds there.

20          Q.   And the next page, 73?

21          A.   Again, this is just the discharge where the

22   Curren Ditch headwaters and are discharged into the

23   Curren Ditch and the discharge structure showing water

24   coming through it.

25          Q.   And page 74, just another picture of that
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 1   discharge --

 2          A.   Another picture of the discharge structure

 3   that was built.

 4          Q.   Do these pictures accurately reflect the

 5   conditions that are shown in them at the time the

 6   pictures were taken, to your knowledge?

 7          A.   I believe they do.

 8          Q.   And do you know when they were taken?

 9          A.   They would have been taken sometime in

10   2004.

11          MR. RANDY BUDGE:  We'd offer 1007.

12          THE HEARING OFFICER:  Mr. Haemmerle?

13          MR. HAEMMERLE:  I'm going to object to relevance

14   at this point in time.  I don't think there's been any

15   showing that North Snake Groundwater District actually

16   owns any of the water or has a storage right for the

17   ponds or any permits.

18          THE HEARING OFFICER:  Mr. Budge?

19          MR. RANDY BUDGE:  We'll go ahead and provide

20   further testimony on that.

21          THE HEARING OFFICER:  Okay.

22          Q.   Turn to Exhibit 1008.

23          THE HEARING OFFICER:  So you'll at least hold or

24   withdraw the offer for a minute, Mr. Budge?

25          MR. RANDY BUDGE:  Well, it seems to me like an
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 1   objection.  We'll make the offer.

 2          THE HEARING OFFICER:  You'll make the offer?

 3          MR. RANDY BUDGE:  I think we've laid foundation

 4   the pond is a basis for a mitigation plan.  He

 5   described that they own and operate it.

 6          THE HEARING OFFICER:  Overruled.

 7          MR. HAEMMERLE:  My one issue -- I'm sorry,

 8   Director -- was ownership of the water in the pond

 9   itself or any storage permits for that water?

10          Q.   (BY MR. RANDY BUDGE):  Turn to

11   Exhibit 1008.

12          THE HEARING OFFICER:  Okay.  Just a minute.

13               Overruled again.

14               The document that's marked as Exhibit 1007

15   is received into evidence.

16               (Exhibit 1007 received.)

17          THE HEARING OFFICER:  Mr. Budge.

18          Q.   (BY MR. RANDY BUDGE):  Can you identify

19   1008.

20          A.   Yes.  I believe it's when we purchased the

21   property from Mr. Sandy.  This is a copy of the

22   warranty deed.

23          Q.   Mr. Carlquist, there are two different

24   deeds:  One comes from Mountain Valley Properties,

25   which seem to be signed by John Sandy; and then there's
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 1   a second warranty deed from John and Robin Sandy, also

 2   signed by both John and Robin Sandy.

 3               Is that part of the exhibit you have in

 4   front of you?

 5          A.   Yes, it is.  And I believe it was just the

 6   two properties that was all part of the same purchase.

 7          Q.   And also part of that exhibit there's a

 8   check that's attached.

 9          A.   Yes.

10          Q.   And the check states it's to acquire -- for

11   14,000 to acquire 14 shares of NSCC water?

12          A.   Yes.  North Side Canal Company water that

13   we bought.

14          Q.   Okay.  And the last page of that exhibit is

15   a letter from Zions Bank relating to that stock

16   purchase indicating they don't have objection to the

17   transfer.

18               Do you recognize that?

19          A.   Yes.

20          Q.   Are those all part of the records of North

21   Side -- or North Snake Groundwater District?

22          A.   Yes.

23          Q.   And to your knowledge, do those two

24   warranty deeds represent the District's acquisition of

25   the property that you've described as the Sandy
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 1   property where the Sandy Ponds were constructed?

 2          A.   Yes.

 3          MR. RANDY BUDGE:  We'd offer Exhibit 1008.

 4          MR. HAEMMERLE:  No objection.

 5          THE HEARING OFFICER:  Okay.  The document marked

 6   as Exhibit 1008 is received into evidence.

 7               (Exhibit 1008 received.)

 8          Q.   (BY MR. RANDY BUDGE):  Would you turn next

 9   to Exhibit 1009.

10               Do you recognize that as a certificate of

11   stock from North Side Canal Company to North Snake

12   Groundwater District for 14 shares?

13          A.   Yes.

14          Q.   And is that part of the records of your

15   District?

16          A.   Yes.

17          Q.   And to your knowledge, does that

18   certificate and exhibit evidence your ownership of

19   those shares in North Side Canal Company?

20          A.   Yes, it is.

21          MR. RANDY BUDGE:  We'd offer Exhibit 1009.

22          MR. HAEMMERLE:  Question in aid of objection?

23          THE HEARING OFFICER:  Yes.

24   ///

25   ///
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 1                    VOIR DIRE EXAMINATION

 2   BY MR. HAEMMERLE:

 3          Q.   Mr. Carlquist, that water right that you

 4   have before you is for the benefit of Mr. Morris for

 5   irrigation; correct?

 6          A.   The North Side Canal Company water?

 7          Q.   I believe what's indicated on that share

 8   right there.

 9          A.   It has been delivered to a couple of

10   different places over the time that we have owned the

11   certificate.  But yes, we have also delivered it down

12   there I think to Mr. Morris.

13          MR. HAEMMERLE:  Can I examine, your Honor?  I

14   don't have that.

15          THE HEARING OFFICER:  Oh, you mean examine the

16   document?

17          MR. HAEMMERLE:  Please.

18          THE HEARING OFFICER:  Sure.

19          Q.   (BY MR. HAEMMERLE):  Do you see,

20   Mr. Carlquist, where it says "14 shares to a particular

21   40-acre parcel"?

22          A.   Yes.

23          Q.   Do you know where that parcel is located?

24          A.   I don't right off the top of my head.

25          Q.   Do you know what purpose of use that is?
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 1          A.   For irrigation.

 2          Q.   For irrigation?

 3          A.   Yes.

 4          MR. HAEMMERLE:  No further objection, your

 5   Honor.  I'll --

 6   

 7                CONTINUED DIRECT EXAMINATION

 8   BY MR. BUDGE:

 9          Q.   Next turn to Exhibit --

10          THE HEARING OFFICER:  Okay.  So no objection to

11   the offer?

12          MR. HAEMMERLE:  No objection.

13          THE HEARING OFFICER:  Okay.  So the document

14   marked as Exhibit 1009 is received into evidence.

15               (Exhibit 1009 received.)

16          Q.   (BY MR. RANDY BUDGE):  Next turn to

17   Exhibit 1010.  That's identified as a water deed.

18               Is that document a part of the records of

19   your District?

20          A.   Yes, it is.

21          Q.   And does that evidence the purchase of the

22   stock which gave rise to the issuance of the

23   certificate that was just admitted as 1009?

24          A.   Yes, I believe it is.

25          MR. RANDY BUDGE:  We'd offer --
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 1          MR. HAEMMERLE:  No objection.

 2          THE HEARING OFFICER:  The document marked as

 3   Exhibit 1010 is received into evidence.

 4               (Exhibit 1010 received.)

 5          Q.   (BY MR. RANDY BUDGE):  Could you identify

 6   Exhibit 1011.  Maybe we can look at all of these three

 7   together.  Exhibit 1011 and 1012 and 1013.

 8               And after you've familiarized yourself with

 9   those, answer whether those are part of the records of

10   the District pertaining to easements acquired in

11   conjunction with the operation of the Sandy Ponds.

12          A.   It was to access to the property that we

13   purchased through property of Mr. Sandy that was not

14   purchased, I believe.

15          Q.   And does Exhibit 1011, that easement

16   indicates it's to operate the headgates and dike on the

17   Sandy property?

18          A.   I believe so, to get through his property

19   to where those are.

20          Q.   And then if you look at Exhibit 1012, is it

21   your understanding that that grant of easement was to

22   construct and operate the Sandy Pipeline itself?

23          A.   Yes.

24          Q.   And then if you look at Exhibit 1013, was

25   that a grant of easement from Morris with respect to
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 1   the pipeline as it goes through his property?

 2          A.   Yes.

 3          MR. RANDY BUDGE:  And I'd offer Exhibits 1011,

 4   1012, and 1013, all being easements.

 5          THE HEARING OFFICER:  Mr. Haemmerle?

 6          MR. HAEMMERLE:  No objection.

 7          THE HEARING OFFICER:  Documents marked as

 8   Exhibits 1011 through 1013 are received into evidence.

 9               (Exhibit 1011 through 1013 received.)

10          Q.   (BY MR. RANDY BUDGE):  Turn next to

11   Exhibit 1014 entitled "Eastern Snake Plain Aquifer

12   Mitigation Recovery and Restoration Agreement for

13   2004."

14               Do you recognize that document?

15          A.   Yes, I do.

16          Q.   And if you would turn to the signature

17   pages.  It appears to have been signed on behalf of

18   North Snake Groundwater District, along with other

19   parties, including Rangen.

20               Do you recognize that?

21          A.   Yes.

22          Q.   Is that maintained as a part of the

23   business records of North Snake Groundwater District?

24          A.   Yes, it is.

25          Q.   And what does this agreement relate to
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 1   generally?

 2          A.   It was part of some mitigation efforts that

 3   we were undergoing back in 2004 relating to the -- some

 4   of the mitigation things we were trying to do for the

 5   springs.

 6          Q.   Is it your understanding that the District

 7   related in part to mitigation efforts the District was

 8   doing via the Sandy Pond and the Sandy Pipeline?

 9          A.   Part of the agreement, yes.

10          MR. RANDY BUDGE:  We'd offer Exhibit 1014.

11          MR. HAEMMERLE:  Question in aid of objection?

12          THE HEARING OFFICER:  Yes.

13   

14                    VOIR DIRE EXAMINATION

15   BY MR. HAEMMERLE:

16          Q.   Mr. Carlquist, this particular agreement

17   was a one-year agreement in 2004 and is no longer in

18   place today; correct?

19          A.   It was for one year.  But some of the

20   things that are in the agreement are still going

21   forward.

22          Q.   The agreement is no longer in effect;

23   correct?

24          MR. RANDY BUDGE:  I object.  Asks for a legal

25   conclusion, beyond the scope of direct.
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 1          MR. HAEMMERLE:  I'd object to the admission of

 2   1014 on relevance.

 3          THE HEARING OFFICER:  Okay.  Well, I guess I

 4   have two objections.

 5               You're objecting to the questions because

 6   they're beyond the scope, Mr. Budge, of the direct?

 7          MR. RANDY BUDGE:  His questions in aid of

 8   further objection was that he asked questions on

 9   whether or not it was legally only effective for one

10   year.  That was asking for a legal conclusion.  This

11   witness isn't competent to ask.

12          MR. HAEMMERLE:  I withdraw that question and

13   make it simpler, Director.

14               I still object to the admission of the

15   document based on relevance.

16          THE HEARING OFFICER:  Nonetheless, I understood

17   from Mr. Carlquist's testimony that it was limited to

18   one year.  He has some knowledge about it.  That

19   information is in the record.  And based on his

20   qualified testimony, Mr. Haemmerle, I'll allow the

21   exhibit into the record.

22               So it's received.  Exhibit 1014 is received

23   into evidence.

24               (Exhibit 1014 received.)

25   ///
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 1                CONTINUED DIRECT EXAMINATION

 2   BY MR. BUDGE:

 3          Q.   Turn to page 5 of that agreement, if you

 4   would, Mr. Carlquist.

 5          A.   Yes.

 6          Q.   And on page 5, under paragraph 4 has a list

 7   of groundwater user commitments.

 8          A.   Yes.

 9          Q.   And I direct your attention down to

10   subparagraph (e)(1) through (6).

11               Do you have those paragraphs?

12          A.   I do.

13          Q.   And (e)(2) provides as follows.  This is

14   part of the groundwater District commitments.  They

15   would, quote, "...use best efforts to convey North Side

16   Canal Company operational spills to the Sandy project

17   into the Sandy Pipeline."

18          A.   Yes.

19          Q.   Do you see that?

20          A.   Yes.

21          Q.   Is that part of the commitments that the

22   District undertook back in 2004, to your knowledge?

23          A.   It is.

24          Q.   Are those commitments ongoing today?

25          A.   Yes, we've still been doing that.
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 1          Q.   And have -- has your District in fact

 2   conveyed North Snake -- North Side Canal Company spills

 3   continuously from then to date?

 4          A.   Yes, we have.

 5          Q.   And that utilized both the Sandy Pond, the

 6   recharge, and Sandy Pipeline for water deliveries?

 7          A.   Yes.

 8          Q.   Commitment (e)(3) states, "Continue to

 9   provide surface water as substitute supply to

10   4300 acres of previously converted groundwater

11   irrigation -- irrigated acres in North Snake

12   Groundwater District."

13               Did that commitment continue from 2004 to

14   date?

15          A.   Yes.  We've increased the number of acres,

16   as in previous testimony was given.

17          Q.   Your earlier testimony to continue to

18   supply irrigation water to converted acres is a part of

19   that commitment?

20          A.   Yes.

21          Q.   Do you consider that to be an ongoing

22   obligation?

23          A.   Yes.

24          Q.   Turn next, if you would, to Exhibit 1015.

25   It's entitled "North Snake Groundwater District Sandy
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 1   Pipeline Project Operation and Maintenance Agreement."

 2               Do you recognize that document?

 3          A.   Yes.

 4          Q.   Do you know whether or not that was an

 5   attachment in your files to Exhibit 1014, the 2004

 6   agreement, or was that a separate document?

 7          A.   I think it was a separate document.

 8          Q.   And is that part of your records maintained

 9   by the District?

10          A.   Yes.

11          Q.   And to your knowledge, does that accurately

12   reflect the operation and maintenance requirements

13   relating to the Sandy Pipeline project?

14          A.   Yes, I think it does.

15          MR. RANDY BUDGE:  We'd offer Exhibit 1015.

16          THE HEARING OFFICER:  Mr. Haemmerle?

17          MR. HAEMMERLE:  No objection.

18          THE HEARING OFFICER:  The document marked as

19   Exhibit 1015 is received into evidence.

20               (Exhibit 1015 received.)

21          Q.   (BY MR. RANDY BUDGE):  Mr. Carlquist, that

22   particular exhibit describes the ponds that you were

23   mentioning earlier in your testimony that are

24   identified here as the upper, the middle, and the

25   lower?
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 1          A.   Yes.

 2          Q.   If you look in the second full paragraph

 3   under the description of the upper pond, do you see

 4   that?

 5          A.   Yes.

 6          Q.   The second sentence there states as

 7   follows, "The pond also has an emergency spillway which

 8   diverts water to a large overflow area with a number of

 9   small ponds and a sizable sinkhole which is capable of

10   taking 15 cfs on a continuous basis."

11          A.   Yes.

12          Q.   Is that the heart of the recharge activity

13   that has gone on at the Sandy Pond, as far as you know?

14          A.   Yes, it is.

15          Q.   And has that been continuous to date?

16          A.   Yes.  When enough water has come down

17   there, the pipeline couldn't take it, it goes down

18   there.

19          Q.   And is it the District's request that the

20   Department calculate a credit to Rangen based on the

21   recharge to the Sandy Pond that was a part of the

22   obligations under these agreements?

23          A.   Yes, I think that's what we'd like to do.

24   I believe the canal company has records of how much

25   water has come out of that lateral, so...
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 1          Q.   Are you familiar with the use of the Sandy

 2   Pipeline to provide irrigation water to Butch Morris?

 3          A.   Yes.

 4          Q.   How does that work, if you'd describe it?

 5          A.   When the Sandy Pipeline was constructed,

 6   there is a diversion box that was constructed a little

 7   more than halfway down.  And the pumps that he utilizes

 8   to irrigate the farm ground down there were connected,

 9   hooked up to that diversion structure where the pipe

10   goes from 36 inches down to 24 inches.  And he pumps

11   out of there.

12               And then there's also a separate pipeline

13   that diverts water about an eighth of a mile further

14   west to where he has another pump that pumps water for

15   his farming operation down there.

16               And then the excess water when he's not

17   pumping goes on down the pipe and is discharged into

18   the Curren Ditch.

19          Q.   Is your District compensated by Mr. Morris

20   or anyone else for your delivery of water to him?

21          A.   No.

22          Q.   Rangen in this case has objected to the

23   District's use of the Sandy Pipeline to transport

24   wastewater on the basis of the lack of a permit for

25   wastewater.
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 1               During the period since 2004 when the

 2   agreement was entered into, as shown in Exhibit 1014,

 3   has anyone previously indicated that your District was

 4   supposed to file and get an application to do the -- to

 5   use wastewater as was contemplated by the 2000

 6   agreement, Exhibit 1014?

 7          A.   Not to my knowledge.

 8          Q.   I noted Rangen was a party to that

 9   signatoried agreement.

10               Do you recall Rangen prior to this

11   proceeding ever objecting to the delivery of wastewater

12   from North Side Canal down the Sandy Pipeline?

13          A.   Not to my knowledge.

14          Q.   Could the witness be handed -- or look at

15   Exhibit 1016.

16          A.   Okay.  I have it.

17          Q.   What's the date of that document?

18          A.   Dated February 11th, 2014.

19          Q.   Do you recognize that as a memorandum

20   agreement that was entered into on that date between

21   North Snake and Howard Butch Morris?

22          A.   Yes, it is.

23          Q.   Prior to the date of that agreement, did

24   you have any written agreement with Mr. Morris for the

25   delivery of irrigation water through the Sandy
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 1   Pipeline?

 2          A.   No, no written agreement.  Just a verbal

 3   agreement that we had with him to deliver.

 4          Q.   And that verbal agreement had been in

 5   existence since 2004?

 6          A.   Yes.

 7          Q.   And this is the first time it was reduced

 8   to a writing?

 9          A.   As far as I know, yes.

10          Q.   To your knowledge, does the written

11   agreement or memorandum agreement, Exhibit 1016, does

12   it reflect the basic terms of the oral agreement as you

13   understood that had been in place prior to the written

14   agreement?

15          A.   Yes.  It has another paragraph there

16   relating to this particular order that was issued by

17   the Department that really wasn't in any previous

18   verbal agreement that we had with him.

19          MR. RANDY BUDGE:  We'd offer Exhibit 1016.

20          MR. HAEMMERLE:  No objection.

21          THE HEARING OFFICER:  The document marked as

22   Exhibit 1016 is received into evidence.

23               (Exhibit 1016 received.)

24          Q.   (BY MR. RANDY BUDGE):  Would you turn to

25   Exhibit 1017, please.
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 1               Do you recognize this as an Application for

 2   Permit that's entitled "Third Corrected" filed by your

 3   District, North Snake, Magic Valley Groundwater

 4   District, and Southwest Irrigation District?

 5          A.   Yes, it is.

 6          Q.   And was that filing made in order to secure

 7   a right to use the wastewater that went into the Sandy

 8   Pond as described in the application for mitigation and

 9   recharge mitigation?

10          A.   It is.

11          Q.   Was that filed in response to objections in

12   this case by Rangen that there was no water right to

13   deliver water through the Sandy Pipeline?

14          A.   Yes, that's why we filed it.

15          Q.   At the time of the 2004 agreement we

16   discussed earlier, was there any request that you

17   recall that a water right permit would be necessary to

18   use the wastewater under that 2004 agreement?

19          A.   Not that I know of.

20          MR. RANDY BUDGE:  We'd offer Exhibit 1018 -- or

21   excuse me, 1017.

22          THE HEARING OFFICER:  Mr. Haemmerle?

23          MR. HAEMMERLE:  Well, I'm going to object at

24   this point, Director, because that particular

25   application has simply -- I don't think it's even been
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 1   published, so it's not relevant.  I'd object on that

 2   basis.

 3          THE HEARING OFFICER:  Overruled.  So it's

 4   received into evidence.

 5               Sorry, Mr. Budge.

 6               (Exhibit 1017 received.)

 7          Q.   (BY MR. RANDY BUDGE):  Mr. Carlquist, would

 8   you turn to the next exhibit, 1018, title "Application

 9   for Permit No. 36-16976."

10          A.   Yes.

11          Q.   Do you recognize this as the Application

12   for Permit that was filed by your District, Magic, and

13   others to water on Billingsley Creek?

14          A.   Yes, it is.

15          Q.   Could you describe -- excuse me, strike

16   that.

17               Is that application, as far as you know, a

18   true and correct copy of the original filed with the

19   Department?

20          A.   Yes, I think it is.

21          Q.   And is that part of your business records?

22          A.   Yes.

23          Q.   What was the purpose of the filing of that

24   application?

25          A.   We felt like this water was unappropriated
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 1   and it would be possible to utilize this water if we

 2   received a license and permit for it to provide for the

 3   mitigation that possibly could come from this call that

 4   Rangen has made.

 5          Q.   And this is the Application for Permit you

 6   testified about earlier that the districts proposed to

 7   assign to Rangen as needed to allow them to divert

 8   water from the talus slope?

 9          A.   Yes.

10          Q.   And that arose out of the cease-and-desist

11   order to Rangen?

12          A.   Yes.

13          Q.   You testified briefly about proposed

14   improvements to the Curren Tunnel was one of the parts

15   of your plan that the districts desire to engineer and

16   investigate the feasibility of?

17          A.   Yes.

18          Q.   To your knowledge, has Rangen provided any

19   access to the districts to allow this work to be

20   completed?

21          A.   Not that I know of.

22          MR. RANDY BUDGE:  Just one moment, if I may.

23               No further questions.  Thank you,

24   Mr. Carlquist.

25          THE HEARING OFFICER:  Okay.  Thank you.
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 1               Mr. Haemmerle, are you examining?

 2          MR. HAEMMERLE:  I am.

 3          THE HEARING OFFICER:  Okay.  Do you need a

 4   moment to organize?

 5          MR. HAEMMERLE:  Maybe if we can have like five

 6   minutes or so.

 7          THE HEARING OFFICER:  Okay.  Let's take five.

 8               (Recess.)

 9          THE HEARING OFFICER:  We're recording again

10   after a brief break.

11               Mr. Haemmerle, you may cross-examine

12   Mr. Carlquist.

13          MR. HAEMMERLE:  Thank you.

14   

15                      CROSS-EXAMINATION

16   BY MR. HAEMMERLE:

17          Q.   Good afternoon, Mr. Carlquist.

18          A.   Good afternoon.

19          MR. RANDY BUDGE:  Excuse me.  We were going to

20   offer that 1018.

21          MR. HAEMMERLE:  Oh, yeah.  Go ahead.

22          THE HEARING OFFICER:  Okay.

23          MR. RANDY BUDGE:  We'd offer Exhibit 1018.  I

24   apologize, Mr. Haemmerle.

25          MR. HAEMMERLE:  No objection.
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 1          THE HEARING OFFICER:  The document marked as

 2   Exhibit 1018 is received into evidence.  Thank you.

 3               (Exhibit 1018 received.)

 4          Q.   (BY MR. HAEMMERLE):  As I was saying, good

 5   afternoon, Mr. Carlquist.

 6          A.   Good afternoon.

 7          Q.   You and I have talked before during your

 8   deposition?

 9          A.   We have.

10          Q.   Mr. Carlquist, you were identifying all the

11   groundwater pumpers in your District, and that involves

12   many groundwater pumpers, many cities, many industries;

13   correct?

14          A.   Yes.

15          Q.   And it's true that most of those people who

16   obtained those water rights understood that they were

17   obtaining late priority groundwater rights; correct?

18          A.   Some realized to a greater extent than

19   others did, yes, but...

20          Q.   Anyone who obtains water rights understands

21   that they are subject to the prior-appropriation

22   doctrine in the state of Idaho; correct?

23          A.   I wouldn't say everyone does, but most do.

24          Q.   Everyone should; correct?

25          A.   Yes.
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 1          Q.   Everyone understands that the law in the

 2   state of Idaho is first in time, first in right;

 3   correct?

 4          MR. RANDY BUDGE:  You know, I'm going to object

 5   to this line of questioning.  I think we're beyond the

 6   scope of direct.  And we're going to ask this witness

 7   legal questions on the law in Idaho, water law?

 8          MR. HAEMMERLE:  I'll move on, Director.

 9          THE HEARING OFFICER:  Thank you.  Sustained.

10          Q.   (BY MR. HAEMMERLE):  Now, Mr. Carlquist, we

11   had a chance to speak about a week ago about -- I think

12   it was on March 4th about the mitigation plan filed by

13   IGWA; correct?

14          A.   Yes.

15          Q.   And you had a chance to review the

16   specifics of it at that time; correct?

17          A.   Yes.

18          Q.   And you've had a chance to further review

19   it since March 4th; correct?

20          A.   Yes, to a certain extent.

21          Q.   Okay.  And we talked a lot about what IGWA

22   had or hadn't done under that mitigation plan on

23   March 4th; correct?

24          A.   Yes.

25          Q.   Okay.  Now, if you have that before you,
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 1   that's Exhibit 2020.

 2          MR. RANDY BUDGE:  The plan?

 3          MR. HAEMMERLE:  The mitigation plan.

 4          MR. RANDY BUDGE:  I think it was 1000.

 5          THE WITNESS:  20?

 6          MR. HAEMMERLE:  Oh, no.  What was yours, Randy?

 7          MR. RANDY BUDGE:  The one he was looking at

 8   was --

 9          MR. TJ BUDGE:  1000.

10          MR. MAY:  1000.

11          MR. RANDY BUDGE:  -- 1000.

12          MR. HAEMMERLE:  Yeah.

13          Q.   I'm sorry, Mr. Carlquist.  Do you have

14   Exhibit 1000 before you?

15          A.   Yes.

16          Q.   That is the mitigation plan filed by IGWA

17   in this water call; correct?

18          A.   Yes, I think it is.

19          Q.   I want to just kind of wade through some of

20   the things that you're proposing, and we'll talk about

21   them individually.

22               The first one is a category of ongoing

23   mitigation activities, involving such things as

24   conversions, voluntary dry-ups, and those kinds of

25   things; correct?
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 1          A.   Yes, it is.

 2          Q.   You agree, Mr. Carlquist, that IGWA should

 3   be given credit only for those things that IGWA members

 4   do; correct?

 5          A.   Yes, I think so.

 6          Q.   Okay.  And you should be given credit only

 7   for that activity within the curtailment area; correct?

 8          A.   Under this particular order, yes.

 9          Q.   Now, I want to understand how the

10   conversions might work.

11               You characterized almost all conversions as

12   soft; correct?

13          A.   Yes.

14          Q.   And so we're on the same page, conversions

15   are where people go from groundwater rights to surface

16   water rights; correct?

17          A.   Yes.

18          Q.   And you described it in such a way that if

19   the people who do those conversions, they have the

20   ability to turn on their pumps if they're not obtaining

21   surface water; correct?

22          A.   That's correct.

23          Q.   Would you say that's a routine practice?

24          A.   It hasn't happened much, but we have told

25   them that they need to maintain that as an option
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 1   because we cannot guarantee that we can lease water

 2   every year, year in and year out.

 3          Q.   Okay.  Have you leased water in the last

 4   several years?

 5          A.   Yes.

 6          Q.   Have you been able to deliver that leased

 7   water through the entire irrigation season routinely?

 8          A.   For the most -- most of the years we have

 9   been able to do that, yes.

10          Q.   Okay.  Are there years where you're unable

11   to do that?

12          A.   There have been where we haven't been able

13   to get as much as has been requested by the converters.

14          Q.   Okay.

15          A.   We ask them to tell us how much water, how

16   many acre-feet of water they want delivered, and then

17   we try to lease that much.

18          Q.   And you in fact expressly tell them that if

19   they're not getting their surface water they need to be

20   able to turn their pumps back on; correct?

21          A.   Yes, that's what we've told them.  If we

22   can't get the water, that's why they need to maintain

23   that connection.

24          Q.   All right.  And so most everyone maintains

25   a connection to their groundwater pumps; correct?
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 1          A.   Yes.

 2          Q.   And you agree that they -- you, sitting

 3   here today, you agree that they should be able to turn

 4   their pumps back on when they need water?

 5          A.   Yes.

 6          Q.   All right.  Now, you understand that IGWA

 7   is seeking what's called a steady-state credit for

 8   these conversions.

 9               Do you know what that means?

10          A.   Basically, yes, I do.  We're asking for

11   credit for the amount of converted water that we have

12   been able to put to use.

13          Q.   And the steady state concept that I'm

14   talking to you about envisions that water remains off

15   for a long period of time where over a period of time

16   water will appear at the Martin-Curren Tunnel.

17               Do you understand that?

18          A.   Yes.  How the model tells them it will

19   happen.

20          Q.   Okay.  And that contemplates that water

21   remains unused for a period of time, more than one

22   year.

23               Do you understand that?

24          A.   Yes.

25          Q.   Okay.  So it seems to me, Mr. Carlquist,
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 1   that in order to get credit for the conversions it

 2   seems fair that those people who convert cease using

 3   their groundwater pumping.

 4               Do you agree or disagree?

 5          A.   I disagree.

 6          Q.   Okay.  So if in need, people on groundwater

 7   pumping can simply resume?

 8          A.   Yes.

 9          Q.   Even though you're being given credit for

10   not pumping water; is that your testimony?

11          A.   The credit will be adjusted year by year

12   based upon how much surface water is being pumped

13   instead of groundwater.

14          Q.   Do you monitor who's turning on their pumps

15   for those people who have agreed to convert?  Do you

16   monitor those acres?

17          A.   No, not as a groundwater district.

18          Q.   Okay.  So you don't know who's turning

19   their pumps back on or not; correct?

20          A.   We do not keep a record of that, no.  I --

21   matter of factly, you know, I pretty well know if they

22   have been or not, but we don't keep a record.

23          Q.   Okay.  So you want the credit, but you want

24   them to still have the ability to turn their pump back

25   on?
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 1          A.   Well, the credit is determined by the

 2   Department of Water Resources, how much credit we get.

 3          Q.   Well, I'm just kind of fishing, frankly,

 4   with you, Mr. Carlquist, to determine if you agree that

 5   the Director, if he issues an order giving you credits,

 6   that the order will identify the acres, number one, and

 7   require those acres to be not pumped.

 8               Do you agree with that type of order, or

 9   disagree?

10          A.   No, I agree that we will deliver to the

11   Department of Water Resources how much water has not

12   been pumped because they've had surface water, and they

13   will determine how much of a credit we will get.

14          Q.   That's not my question.

15               My question was, do you believe it's unfair

16   for the Director to issue an order identifying specific

17   acres of conversions, number one, and number two, in

18   that order saying those acres shall not pump?  Do you

19   agree or disagree with that type of order?

20          A.   I disagree --

21          MR. RANDY BUDGE:  I'm going to object to this

22   line of questioning.  What this lay witness thinks is

23   fair and unfair for the Director to do is not

24   particularly relevant.  And he's gone way beyond the

25   scope of direct.  This witness didn't go into the idea
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 1   of how they were calculated.

 2               We do have a witness, Dr. Brendecke, and a

 3   witness from the Department that would be appropriate

 4   to direct questions on what's fair and what's not fair

 5   on how you calculate the credit.

 6          MR. HAEMMERLE:  My question, Director, does not

 7   relate to the amount of credit given.  I agree that the

 8   Department should be able to calculate that.

 9               Mr. Budge asked Mr. Carlquist a lot of

10   things about we don't know what the pump-back will look

11   like, we don't know anything, but it would be fair for

12   you to issue a conditional order with conditions.  So

13   likewise, I'm asking him about conditions of an order.

14          THE HEARING OFFICER:  This is cross-examination.

15   Overruled.

16          Q.   (BY MR. HAEMMERLE):  Do you want me to

17   re-ask my question?

18          A.   Probably.

19          THE HEARING OFFICER:  It is a difficult

20   question, Mr. Haemmerle.

21          Q.   (BY MR. HAEMMERLE):  The question is this:

22   Do you believe it would be unfair for the Director to

23   identify specific acres of the conversion in his order?

24   Number one question.  Do you agree or disagree?

25          A.   I think I'd disagree.
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 1          Q.   Okay.  So you would then disagree with the

 2   Director ordering particular acres identified as not

 3   being able to pump?  Do you agree or disagree?

 4          A.   For the terms of the order or for the

 5   mitigation?

 6          Q.   Of the mitigation order, if there is one.

 7          A.   Well, I'm not sure I quite understand where

 8   you're going.  The mitigation we're asking for is based

 9   on the water, not the acres.

10          Q.   Well, it's acres where people agree not to

11   pump water; correct?

12          A.   Well, no.  They have not agreed not to pump

13   water.  They have agreed to put in a conversion and, to

14   the best of their ability, to use surface water.

15          Q.   Okay.  And I'll end it at this:  When the

16   surface water is not available, they can turn their

17   pumps back on; correct?

18          A.   Yes.

19          Q.   We talked about groundwater recharge

20   generally and specifically.

21               You don't know how much you actually

22   recharge or what that credit would be; correct?

23          A.   That we have done in the past?

24          Q.   Correct.

25          A.   No.
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 1          Q.   All right.  You're relying on the

 2   Department's calculations for those kinds of things;

 3   correct?

 4          A.   Yes.  They have to be run through the

 5   model.

 6          Q.   All right.  Let's talk about, I suppose,

 7   one specific thing that we can talk about, and that is

 8   the Sandy Ponds.

 9               Now, you are -- you're asking for recharge

10   credit out of the Sandy Ponds; correct?

11          A.   Yes.

12          Q.   And there's a certain amount of water

13   that's delivered to the Sandy Ponds; correct?

14          A.   Yes.

15          Q.   The only water that the North Snake

16   Groundwater District owns or any other groundwater

17   district owns is 14 shares of water from the North Side

18   Canal Company; correct?

19          A.   That's correct.

20          Q.   Do you agree with me that that's a small

21   amount of water?

22          A.   Well, in relationship to what it's small?

23   It's large in some instances.

24          Q.   How is it large in some instances?

25          A.   On my farm it would be quite large.  This
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 1   is only 14 shares.

 2          Q.   Right.  And I believe --

 3          A.   That is small.  I'll agree it's small.

 4          Q.   All right.  It's about .175 cfs; correct?

 5          A.   Uh-huh.

 6          Q.   You have to answer "yes" or "no."

 7          A.   Yes.

 8          Q.   So that's a small amount of water that the

 9   North Snake Groundwater owns that goes into the Sandy

10   Ponds?

11          A.   Yes.

12          Q.   The rest of the water you do not own, do

13   you?

14          A.   No.

15          Q.   Now, do you have any kind of right to store

16   water in those ponds?  Have you obtained a permit from

17   the Department of Water Resources?

18          A.   We have not obtained a permit.  But I

19   didn't think we needed a permit to store water in the

20   ponds.

21          Q.   Did you ever think to ask any of your

22   lawyers those questions?  It just seems an obvious

23   thing that if you're going to store water, you need a

24   water right to do that.

25          A.   We've had an agreement with the North Side
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 1   Canal Company that we would utilize the water off the

 2   end of that lateral, and utilize it both for the Sandy

 3   Pipeline and to dispose of that water through recharge

 4   so they would not have to worry about it going on down

 5   into the river.

 6               And that's projects that the canal

 7   companies all work on very hard now, is to not

 8   discharge it.  And that's what that Sandy Pond does,

 9   along with providing water down to the Hagerman area

10   and to Rangen.

11          Q.   Okay.  So your theory of why you get a

12   credit from the Sandy Ponds for recharge is that you

13   own the pond; correct?

14          A.   Yes.

15          Q.   But you don't own the water; correct?

16          A.   That's correct.

17          Q.   Okay.  And again, you don't have a storage

18   right to store that water either, do you?

19          A.   No.

20          Q.   And let's see.  You obtained that pond from

21   Mr. Candy in 2013?

22          A.   '3.

23          Q.   2003.  Okay.  So you've been using that

24   water to recharge for -- what? -- 11 years without a

25   water right --
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 1          A.   Yes.

 2          Q.   -- or permit to do so?

 3               Do you know why the Sandy Pond was

 4   originally built?

 5          A.   Well, part of it was a natural depression.

 6   I don't know beyond that.  I never asked Mr. Sandy why

 7   it was originally built, so I don't know.

 8          Q.   You understand the pond was originally

 9   built about 1997?

10          A.   I didn't know exactly the date, no.

11          Q.   Okay.  Would it surprise you to know that

12   the North Side Canal Company built that for

13   water-quality purposes, sediment control, those types

14   of things?

15          A.   I believe I remember that, yes.

16          Q.   Okay.  That's why the pond was built in the

17   first place?

18          A.   I believe I remember that, yes.

19          Q.   So did you just buy the ponds, or did

20   you -- have you done a lot of work on the ponds since

21   you purchased them?

22          A.   I did a fair amount of work on the pond to

23   build up the dike and make the headgate for the pond to

24   deliver water down that -- the -- what's called the

25   Sandy Pipeline.
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 1          Q.   So is it fair to say since you purchased

 2   those ponds you've increased storage capacity?

 3          A.   Probably, yes.

 4          Q.   Now, Justin, if we could pull up I think

 5   2027 and 2028.

 6               Mr. Carlquist, I'm showing you what's been

 7   marked as Exhibit --

 8               Is this 2008, 2027?

 9          MR. MAY:  -27 on the left, -28 on the right.

10          Q.   (BY MR. HAEMMERLE):  I'll represent to you,

11   Mr. Carlquist, that these are in fact the delivery

12   records of water to the Sandy Ponds.  And these

13   delivery records generally show a varying amount of

14   water, 25.3 cfs, 17, and you can see the amounts across

15   the board.

16               Do you see that?

17          A.   Yes.

18          Q.   Now, of that water -- for example, I think

19   that's the 26th of April right there -- you would own

20   .175 of the 25.3 cfs total; correct?

21          A.   In terms of the shares that we own, I

22   guess, yes.

23          Q.   Okay.  Now, once that water enters the

24   Sandy Pond at the North Side weir where North Side

25   measures the water, is the water measured anywhere else
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 1   as to goes down in the pipeline or down the ditches

 2   from the Sandy Pond, those kinds of things?

 3          A.   Only by the amount that Mr. Morris knows he

 4   pumps.  I don't know of any other places that it has a

 5   measuring device.

 6          Q.   Okay.  So if Mr. Morris says that he uses

 7   8 cfs of that, that would be taken off that; correct?

 8          A.   I guess.

 9          Q.   Okay.  And do you know how much water,

10   then, flows from the Sandy Ponds down the pipeline into

11   the Curren Ditch?

12          A.   We haven't kept a record of that.

13          Q.   So you have no idea of where that water

14   goes to ultimately, do you?

15          A.   Other than it goes into the headwaters of

16   the Curren Ditch, and then distributed down there by

17   the watermaster.

18          Q.   All right.  You really don't know how much

19   of that water actually sinks into the ground, do you?

20          A.   Well, we haven't developed a record that

21   shows that.

22          MR. HAEMMERLE:  Let's pull up 2075.

23               I'll offer if they have not -- I think

24   they're already in -- 207- -- they're already in.

25   That's not the one.  Color photograph.
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 1          THE HEARING OFFICER:  I don't show those as

 2   being stipulated to.

 3          MR. RANDY BUDGE:  I don't show those being

 4   admitted.

 5          MR. MAY:  2074?

 6          MR. HAEMMERLE:  Yeah, we agreed to that this

 7   morning.  That was the color photograph.

 8          MR. TJ BUDGE:  No, 2027, the one you were just

 9   asking about.

10          MR. RANDY BUDGE:  2027 and 2028 you were asking

11   about.

12          Q.   (BY MR. HAEMMERLE):  Mr. Carlquist, I'll

13   represent to you that 2074 is a photograph that

14   Mr. Erwin keeps so he could manage water for Water

15   District 36A.

16          A.   Yes.

17          Q.   Do you understand that?

18          A.   Yes.  I've seen that in your office.

19          Q.   You've seen that.  And you understand

20   that's what 2074 is; correct?

21          A.   Yes.

22          MR. HAEMMERLE:  I'd offer 2074.

23          MR. MAY:  It's been admitted.

24          THE HEARING OFFICER:  And I do show, at least in

25   my records, that 2074 is stipulated to.
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 1               Is that correct?  I had that listed

 2   numerically as one that was stipulated to.

 3          MR. HAEMMERLE:  Thank you.

 4          Q.   Mr. Carlquist, you understand the lay of

 5   the land in this photograph, the lower left-hand

 6   portion there's a pond?  Do you see that?

 7          A.   Yes.

 8          Q.   Do you understand that pond to be the

 9   series of Sandy Ponds that we've been talking about?

10          A.   That's correct.

11          Q.   The Rangen facility is over in the middle,

12   lower middle portion of Exhibit 2074.

13               Do you see that?

14          A.   Yes.

15          Q.   You'll admit with me that the Sandy

16   Pipeline does not provide any direct water to Rangen;

17   correct?

18          A.   Well, I guess the water that's provided

19   then makes it so water doesn't -- it stays in Rangen up

20   there because it goes down the Sandy Pipeline.

21          Q.   That's not the question.

22               The actual physical water, the molecules

23   that are delivered out of the Sandy Pond, are not

24   available to the Rangen facility; correct?

25          A.   That's correct.

0167

 1          Q.   Okay.  Now, you entered into an agreement,

 2   which is IGWA Exhibit 1016; correct?  It's called the

 3   Morris agreement.

 4          A.   Yes.

 5          Q.   And that's part of the mitigation plan as

 6   well; correct?

 7          A.   It is.

 8          Q.   Can you kind of wade through with me just

 9   generally how that agreement works.

10               Are you ready to talk about it?

11          A.   Yes.

12          Q.   Okay.  I think the way this is set up is

13   that you believe Mr. Morris takes 6.05 cfs out of the

14   Martin-Curren Tunnel; correct?

15          A.   He has water rights of that amount, yes.

16          Q.   Okay.  And the idea is that IGWA is going

17   to deliver water down the Sandy Pipeline through the

18   Sandy Ponds to Mr. Morris so Rangen has access to the

19   6.05; correct?

20          A.   Yes.

21          Q.   Okay.  You do understand today that

22   Mr. Morris only has one water right out of the Sandy

23   Pond?

24          A.   I didn't know that.

25          Q.   Okay.  If I tell you that I searched and I
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 1   found one water right, that being 37-08723,

 2   Exhibit 1015, you wouldn't disagree with me, would you?

 3          A.   I couldn't disagree or agree.

 4          Q.   You don't know whether Butch has other

 5   rights or not?

 6          A.   I've seen records that show he has more

 7   rights than that, so...

 8          Q.   All right.  If that's the only wastewater

 9   right indicated, you're not aware of any other

10   wastewater rights available to Mr. Morris, correct,

11   today?

12          MR. RANDY BUDGE:  I'd object.  I think the

13   witness said he doesn't have any knowledge of

14   Mr. Morris' rights.  Mr. Morris --

15          MR. HAEMMERLE:  I'll withdraw the question.

16          THE HEARING OFFICER:  Okay.

17          Q.   (BY MR. HAEMMERLE):  IGWA doesn't have any

18   wastewater rights available at the Sandy Pond either

19   today; correct?

20          A.   Other than we are using the wastewater that

21   is there, and no one's objected to our using it.

22          Q.   Okay.  So under that theory your use has

23   been fine and legal; correct?

24          A.   Yes.

25          Q.   Use of water without objection is a legal
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 1   use, in your mind?

 2          MR. RANDY BUDGE:  Objection.  Again, asking for

 3   a legal conclusion.

 4          THE HEARING OFFICER:  Sustained.

 5          Q.   (BY MR. HAEMMERLE):  If Mr. Morris only has

 6   the right to use 2.4 cfs out of the Sandy Ponds, that

 7   would be the limit of what credit would be available to

 8   Rangen currently; correct?

 9          A.   I don't know that.

10          Q.   It would depend on whether other wastewater

11   was available to Mr. Morris; correct?

12          A.   I assume so, yes.

13          Q.   Now, during our deposition you and I had a

14   lot of discussion about the credit of IGWA being

15   limited to the actual flows of the Martin-Curren

16   Tunnel.

17               Do you remember our discussion?

18          A.   Yes.

19          MR. RANDY BUDGE:  You know, I'm going to object

20   to this line of questioning.  First, it's beyond the

21   scope of direct.  Second of all, the watermaster will

22   be testifying on administration issues, and we also

23   have an expert that understands waters rights that will

24   be testifying on it.  It's certainly not fair or

25   relevant to this proceeding to have a lay witness to
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 1   talk about water right administration issues when he's

 2   already testified he doesn't know anything about the

 3   water right specifically.

 4          MR. HAEMMERLE:  I'm entitled to ask this witness

 5   if he thinks that their credit is limited to the flows

 6   in the Martin-Curren Tunnel.  I think he's able to

 7   testify to that.

 8               He entered into this agreement with

 9   Mr. Morris.  He stated he understands what it says.  I

10   think that Mr. Carlquist has the full ability to

11   testify whether he thinks the limit of the credit is

12   limited by the Martin-Curren Tunnel flows, and he

13   testified to that in his deposition.

14          THE HEARING OFFICER:  Okay.  Overruled, at least

15   for right now.

16               We'll see where the questions go,

17   Mr. Budge.  If they are general inquiries related to

18   the Martin-Curren Tunnel and not specific as to flow

19   quantities or how those rights are to be administered

20   or what credits to be granted, then I'll allow the line

21   of questioning.

22          MR. HAEMMERLE:  Okay.

23          THE HEARING OFFICER:  Mr. Haemmerle.

24          Q.   (BY MR. HAEMMERLE):  If Mr. Morris is only

25   receiving -- or if the flows out of the Martin-Curren
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 1   Tunnel are only 1 cfs, that would be the limit of the

 2   credit you would receive by delivering water to

 3   Mr. Morris through the Sandy Ponds?

 4          MR. RANDY BUDGE:  You know, I'd object, your

 5   Honor.  That is, again, asking a specific hydrological

 6   question.  And we already have in this record the

 7   Department's records of the tunnel that reflect on

 8   their face that they are not accurate, that they are

 9   not complete, that they don't reflect all the water

10   from the tunnel, and that the sum of the numbers are

11   based on a regression analysis from another spring, not

12   based on actual flow records.

13          MR. HAEMMERLE:  He's afraid of the answer.  He

14   doesn't want his witness to say.

15          THE HEARING OFFICER:  No.  Sustained.

16               If you want to ask him generally,

17   Mr. Haemmerle, you're welcome to ask him generally

18   about what he thinks he's entitled to.  I understand

19   it's a hypothetical question, but it really asks him a

20   question about what the flows might be.

21               Sustained.

22          MR. HAEMMERLE:  So I can't ask him the question

23   of whether he believes the credit would be limited to

24   the flows from the Martin-Curren Tunnel?

25          THE HEARING OFFICER:  That's not the question
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 1   you asked.

 2          MR. HAEMMERLE:  That's the question I'm asking

 3   now.

 4          THE HEARING OFFICER:  Okay.  Ask the question.

 5          Q.   (BY MR. HAEMMERLE):  Do you believe your

 6   credit, Mr. Carlquist, would be limited by the flows

 7   out of the Martin-Curren Tunnel?

 8          A.   If those measurements were correct, I

 9   suppose it would.  Mr. Morris has not used the

10   Martin-Curren Tunnel since we built the pipeline.

11          Q.   Do you know how much water Mr. Morris has

12   been using?

13          A.   He's been using approximately that 6 cfs

14   because he has to water those fields down there.  And

15   on average, there's records that will show the crops

16   he's raised and the amount of water it takes to

17   irrigate those crops.

18          Q.   Right.  And the only water right he has to

19   do that is the wastewater right for 2.4 cfs?

20          MR. RANDY BUDGE:  Is that a question or an

21   argument?

22          THE HEARING OFFICER:  Do you have an objection?

23          MR. HAEMMERLE:  Is there an objection?

24          MR. RANDY BUDGE:  Yes.  That doesn't appear to

25   be a question.  It appeared to be an argumentative
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 1   statement.

 2          THE HEARING OFFICER:  I'll strike Counsel's

 3   statement from the record.  Mr. Carlquist has said that

 4   he doesn't know the extent of Mr. Morris' water rights.

 5          Q.   (BY MR. HAEMMERLE):  I believe -- well,

 6   Mr. Carlquist, I'm telling you, assume for the sake of

 7   argument, that Mr. Morris' rights out of the Sandy

 8   Ponds are limited to 2.4 cfs.  I want you to accept

 9   that as being true.

10          A.   I don't think I will accept it as being

11   true.

12          Q.   Okay.  Whether or not --

13          A.   He's had more rights than that out of the

14   Sandy Pipeline.

15          Q.   You're sure of that?

16          A.   Yes.

17          Q.   And you're sure he's had a right to

18   irrigate using 6 cfs of water?

19          A.   He's been using the wastewater coming out

20   of there to irrigate with.

21          Q.   Right.  And your theory is because it's

22   been available and no one's objected to it it's been

23   fine?  I think that's your testimony.

24          A.   Yes.

25          Q.   Now, I want to go back, bounce back to
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 1   recharge for a moment again.

 2               You say that you have been -- in past

 3   you've leased water to put it down the North Side Canal

 4   for recharge purposes; correct?

 5          A.   Yes, we have done that.

 6          Q.   Okay.  So I think during our deposition I

 7   asked you if you're still doing it.

 8               And what was your answer?

 9          A.   We're not now doing that.

10          Q.   Okay.  And you haven't done that since

11   when?

12          A.   I don't remember the exact year.  It would

13   be around 2005, 2006, I think, something like that.

14          Q.   Okay.  So since 2006 you have not leased

15   any water to run down the North Side Canal for the

16   purposes of recharge; correct?

17          A.   We have not leased water to do that.

18          Q.   The only water right you're aware of that

19   is used for that purpose, I believe, is a water right

20   owned by the Idaho State Water Board?

21          A.   That's what has been used in the past few

22   years is their recharge right, of which we put into

23   evidence we contributed to help cover the costs of

24   wheeling that water.

25          Q.   I believe that letter that you're referring
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 1   to mentioned a total amount of $47,000?

 2          A.   Yes.

 3          Q.   Do you know how that $47,000 breaks out,

 4   how it was used or how it was allocated?

 5          A.   I don't.  We've asked the Director to see

 6   if we could get a credit for that funding that we

 7   provided.

 8          Q.   For what purposes?

 9          A.   For this mitigation.

10          Q.   What I'm trying to understand is the letter

11   said you gave $47,000 to what?

12          A.   To the Water Resource Board.

13          Q.   For what purposes?

14          A.   To help provide the recharge.

15          Q.   For that one single right, or for many

16   rights, many projects?  Do you know?

17          A.   For the recharge that the Water Resource

18   Board was doing.

19          Q.   Okay.  So your testimony is the $47,000 you

20   mentioned in the letter was for that one, single right

21   in the North Side Canal?

22          A.   Which right?

23          Q.   My question's really simple.  What projects

24   did the $47,000 that you donated go to?

25          A.   For general recharge in the Eastern Snake
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 1   Plain Aquifer.

 2          Q.   Okay.  You don't know what projects that

 3   went to; correct?

 4          A.   Well, I know at the time they were wheeling

 5   water down both AFRD 2 and North Side Canal.  And that

 6   water -- that funding went to help pay for those costs.

 7          Q.   Let's go to the water right you filed.  I

 8   believe it's Exhibit 1018.

 9               If we could pull that up.  Let's have the

10   date up there somewhere.

11               Mr. Carlquist, I'll represent to you that

12   Exhibit 1018 is the Application for Permit that the

13   groundwater districts filed for Rangen's use of water

14   on the talus slope.

15               Do you understand that?

16          A.   No.  We filed it for our use, not for

17   Rangen's use.  Now, if we are required to mitigate.  At

18   the time we filed we didn't know what mitigation

19   obligations we would have.

20          Q.   You filed this not this year; correct?

21          A.   A year ago.

22          Q.   Right.  So this was not filed in response

23   to any cease-and-desist order, like you previously

24   testified; correct?

25          A.   I didn't remember that I testified as such.
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 1          Q.   Okay.

 2          A.   We said we would use it for you to be able

 3   to not have the cease-and-desist order be in effect.

 4          Q.   Do you understand that cease-and-desist

 5   order -- do you know what that cease-and-desist order

 6   says today?

 7          A.   Today?

 8          Q.   Yeah.

 9          A.   Why I've read it, yes.

10          Q.   What do you think it says?

11          A.   It says that Rangen cannot continue to use

12   that water that comes from the talus slopes below the

13   Curren Tunnel.

14          Q.   Okay.  Even though we have been using that

15   water without objection for the last 50 years?

16          A.   It's kind of like our wastewater rights

17   we've been using.  We didn't have a right to it.

18          Q.   But you used it anyway.  And you testified

19   that you think that's just fine.

20          A.   Well, we filed on it now, and we're

21   objecting to your using it, I guess.

22          Q.   Okay.  So when we used it for 50 years,

23   you're putting us to a different standard?

24          A.   No.  Same standard.

25          Q.   Okay.  Let's go to the purposes of use
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 1   under the permit.

 2               Now, Mr. Carlquist, I think I showed you

 3   this permit during your deposition on March 4th, and I

 4   think you said you hadn't seen it previously, previous

 5   to March 4th; is that a fair statement?

 6          A.   I think that's probably correct.  I knew it

 7   had been filed.  I'm not sure I had seen the actual

 8   document.

 9          Q.   Okay.  Now, the purpose of use are two:

10   First is "Mitigation for irrigation."

11               Do you see that?

12          A.   Yes.

13          Q.   Do you know what -- have you ever seen a

14   permit approved with that purpose of use called

15   "Mitigation for irrigation"?

16          A.   I haven't.

17          Q.   You also put under there as a purpose of

18   use "Fish propagation."

19               Do you see that?

20          A.   Yes.

21          Q.   Now, how did you intend to actually put the

22   water that you have under this permit to a beneficial

23   use?

24          A.   Well, when we filed for it, we did not know

25   if we would have any mitigation obligations to Rangen.
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 1   But we thought that possibility, if it came up, we

 2   would use it for that.  Beyond that, we would have to

 3   see if we could use it for other fish propagation.

 4          Q.   Okay.  My question is, you understand how

 5   water rights work.  You file for a permit for a

 6   particular amount of water, and then you got to

 7   actually use it.

 8               Do you understand that?

 9          A.   Yes.  But until it's granted, you can't do

10   anything to use it.

11          Q.   Right.  That's correct.  Do you have any

12   notion how you or any of the other groundwater

13   districts are going to perfect this water right, how

14   you in fact are going to perform fish propagation on

15   Rangen's property?

16          A.   Well, the main thing we're going to do is

17   ask the Department to allow us to use this for

18   mitigation.

19          Q.   Okay.  I see the purpose of use that you

20   applied for as simply fish propagation.

21               Do you see that?

22          A.   Yes.

23          Q.   I didn't write it in.  Your lawyers did.

24          A.   Yes.

25          Q.   Do you have any idea how you're going to
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 1   perfect that purpose of use?

 2          A.   Not totally, no.  We didn't know at the

 3   time the permit was filed what our obligations would

 4   be, if we even needed it for that mitigation.  So...

 5          Q.   Okay.  So my question is, you have no idea

 6   how you're going to perfect this water right by raising

 7   fish on Rangen's property, do you?

 8          A.   Or below Rangen's property.  I don't know.

 9          Q.   I think the place of use that you

10   identified in this water right is Rangen's property.

11          A.   That could be.  I'm not sure.  I didn't

12   look at it that closely.

13          Q.   Do you have any idea whether the so-called

14   mitigation for irrigation is going to injure any

15   downstream people in Billingsley Creek or the Curren

16   Ditch?

17          A.   It would be a nonconsumptive right that we

18   would ask for.

19          Q.   I think you're asking for mitigation for

20   irrigation.

21               How is that nonconsumptive?

22          A.   That might have been a little bit of a

23   misnomer when it was typed.  I don't know.

24          MR. RANDY BUDGE:  Counsel, characterize your

25   question correctly.
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 1          MR. HAEMMERLE:  I'll move on.

 2          MR. RANDY BUDGE:  Just to clarify the record --

 3          MR. HAEMMERLE:  I'll move on.

 4          MR. RANDY BUDGE:  -- you misrepresented in your

 5   question to the witness that it was an irrigation.  It

 6   actually says, as you'll see there, "For:  Mitigation

 7   for irrigation."

 8          MR. HAEMMERLE:  I will move on.

 9          THE HEARING OFFICER:  Okay.

10          Q.   (BY MR. HAEMMERLE):  Now, I won't ask you

11   to know this, Mr. Carlquist, but I'll tell you that I

12   think the Department rules specify that if you don't

13   own the property where you have applied for the use,

14   you have to show some action you've taken to obtain

15   consent to go on the property, permission, or,

16   according to your own application, eminent domain.

17               Do you know what that means?

18          A.   To a certain extent.

19          Q.   Eminent domain means you're going to come

20   in and take the property.

21               Do you understand that?

22          A.   Or use of it.

23          Q.   And none of the districts have started that

24   process of going in and obtaining rights to Rangen's

25   property; correct?
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 1          A.   Not yet, no.

 2          Q.   And you understand that Rangen has filed a

 3   competing application for the same water off the talus

 4   slope that we've been using for 50 years without

 5   objection?  Do you understand?

 6          A.   Yes.

 7          Q.   So I think you have characterized it in the

 8   mitigation plan your idea is to assign the water right

 9   permit to us.

10               Why would you assign the water right permit

11   to us?

12          A.   At this point in time to provide any

13   mitigation needed by the Department.

14          Q.   Is it your intent to go in and perfect the

15   water right, and after you've perfected it assign it to

16   Rangen?

17          A.   I guess that's one possibility.

18          Q.   What's the other possibility, in your mind?

19          A.   I don't know exactly.  That would be about

20   the only thing, I guess.  I'm not -- from a legal

21   standpoint, I couldn't tell you.

22          Q.   All right.  Fair enough.  Understanding

23   that Rangen has a competing application for that water,

24   you don't expect Rangen to go and perfect your water

25   right application, do you?
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 1          A.   No.  But again, it's first in time.  And

 2   this was filed a year ahead of Rangen's permit

 3   application.

 4          Q.   But you have no idea how you're going to

 5   perfect it, do you?

 6          A.   Not totally.

 7          Q.   Not totally.  What's part of your idea?

 8          A.   Well, we would ask that it be used at this

 9   point in time for mitigation for the order that's been

10   issued.

11          Q.   By the way, can we look at the signature on

12   this particular application.

13               The signature on the application is, I

14   believe, Thomas J. Budge, TJ Budge; correct?

15          A.   That's correct.

16          Q.   And at the deposition I asked you if you

17   had given Mr. Budge any power of attorney to sign off

18   on this application; correct?

19          A.   Well, I don't remember exact power of

20   attorney, but they do represent us as attorneys for the

21   groundwater -- IGWA.

22          Q.   But you didn't give Mr. Budge's firm the

23   power of attorney to sign this application on your

24   behalf; correct?

25          MR. RANDY BUDGE:  Will you clarify that you're
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 1   referring to a written document as opposed to if he may

 2   understand power of attorney, he'd given us a power to

 3   act on his behalf.  You mean a signed, written power of

 4   attorney?

 5          MR. HAEMMERLE:  Well --

 6          MR. RANDY BUDGE:  We'll stipulate that there was

 7   not a signed power of attorney with the Department with

 8   respect to this application.  But there are many powers

 9   of attorney signed by IGWA and the districts in our

10   favor unfiled with the Department on other matters.  If

11   you want us to stipulate that it was not filed in this

12   case, we'll do it.

13          MR. HAEMMERLE:  Thank you.  I'll accept that

14   stipulation, that there's been no power of attorney

15   signed on this particular application.

16          THE WITNESS:  I will say that we knew that

17   Mr. Budge signed this on our behalf.

18          Q.   (BY MR. HAEMMERLE):  I think you testified

19   that you weren't aware of this application until

20   March 4th, 2014, one year after it was filed.

21          A.   Well, we knew that they were filing this

22   and that they did it on our behalf.  When we had the

23   previous hearing, that's when this information came up.

24   And we talked about it, and we knew they were going to

25   file this for us.
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 1          Q.   Do you have any resolutions out there,

 2   standing resolutions, bylaws of your organization

 3   giving your attorneys power to sign documents on your

 4   behalf, outside of a written power of attorney?

 5          MR. RANDY BUDGE:  Objection.  Relevance, beyond

 6   the scope of direct.

 7          THE HEARING OFFICER:  Sustained.

 8          Q.   (BY MR. HAEMMERLE):  Now, Mr. Carlquist,

 9   talking about proposals 6 through 9 of the mitigation

10   plan, let's talk about those for a minute.

11               When we last met on March 4th, I think you

12   testified that you didn't have -- you weren't aware of

13   any specifics for these things; correct?

14          A.   Of -- not specifics, no.

15          Q.   Okay.  You hadn't hired any engineers, you

16   hadn't contacted any surveyors to obtain right-of-ways,

17   you haven't sought to purchase pipes or those kind of

18   things; correct?

19          A.   No.  We just had some preliminary geologic

20   information that came out of the first hearing that was

21   procured by us through these experts that we hired

22   about the geology of the situation for part of those

23   things.  But beyond what was given at that time, we

24   have not had time to do anything further.

25          Q.   Okay.  You did testify on direct that you
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 1   had contacted some of the people above about perhaps

 2   the so-called over-the-rim project?

 3          A.   Yes.

 4          Q.   Do you have any people signed up under

 5   contracts for that?

 6          A.   No.

 7          Q.   Have you started the transfer process that

 8   it would take to put those water rights on a different

 9   place of use?

10          A.   No.

11          Q.   Have you tried to figure out how you're

12   going to get season-round use to Rangen under any of

13   these proposals, any of them, 1 through 9?

14          A.   Not this one.  But we know it has been done

15   in the past.  And we have had that approved in a

16   previous mitigation.

17          Q.   You had what, a specific design approved or

18   a concept?

19          A.   We had a design approved and the concept

20   and some of the transfers that the Department approved

21   that we could set up such a thing and pump year-round

22   over the rim.

23          Q.   Okay.  You didn't actually go forward with

24   that project, did you?

25          A.   We did.
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 1          Q.   You did?

 2          A.   We spent a lot of money.  We did all of the

 3   improvements on top of the rim.  We just didn't get the

 4   pipeline built over the rim yet to deliver it.  But we

 5   put most of the infrastructure in place on top of the

 6   rim.

 7          Q.   And are you delivering water to this

 8   project?

 9          A.   No.

10          Q.   Why not?

11          A.   Because we don't have to.

12          Q.   So you didn't ultimately follow through

13   with that project?

14          A.   It was not completed, but it could have

15   been completed.

16          Q.   But this one you don't have any people

17   signed up for contracts; correct?

18          A.   No.

19          Q.   So you don't know who's going to be on it,

20   how much water you're going to be able to obtain, those

21   kinds of things; correct?

22          A.   We've looked at the water rights on top of

23   the rim.  And we know that it's something we can make

24   work, but we don't have any detail worked out yet.

25          Q.   Okay.  To be sure, you have no specific
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 1   engineering understanding how those water rights would

 2   be connected by pipes?

 3          A.   No.

 4          Q.   You have no idea of what it will take to

 5   obtain the easements to do that?

 6          A.   We haven't done any of the easement work

 7   yet, no.

 8          Q.   You have no idea what approvals you might

 9   need from, say, the County or State to do that?

10          MR. RANDY BUDGE:  Your Honor, I'd object.  The

11   witness has said they've done nothing up there yet.

12               So you don't need to continue to ask

13   repetitive details when he's already answered that he

14   has not done any of the work to design or to engineer

15   it.  I'll object on the basis of asked and answered

16   multiple times.

17          THE HEARING OFFICER:  Overruled.  I'll allow

18   some exploration in this area.  It is

19   cross-examination.

20          Q.   (BY MR. HAEMMERLE):  You haven't done

21   anything to ascertain the quality, water quality of

22   these water rights?

23          A.   We have not had the water tested up there

24   yet, no.

25          Q.   You haven't done anything to ascertain
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 1   whether the temperature of these water rights would

 2   work for a fish propagator?

 3          A.   Not on these wells, no.

 4          Q.   You haven't done any analysis of how

 5   relocating those rights might injure other potential

 6   users?

 7          A.   No.

 8          Q.   You don't understand the complete

 9   reliability of those sources right now because you

10   don't know what they are; right?

11          A.   Well, we know there are wells that are

12   being used up on top of the rim.

13          Q.   Okay.  So I think you fairly described

14   options 6 through 9 as theoretical concepts at your

15   deposition, and today nothing has changed.

16               Is it fair to leave it at that?

17          A.   Well, they're more than theoretical.  We

18   know there are things that we can make work.

19          Q.   You just haven't done any of it?

20          A.   We have not yet gone forward and started

21   engineering or contracting to put them in place.

22          Q.   I kind of want to understand why you

23   haven't started that process.

24               You do know that Rangen made a call in

25   2003; right?
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 1          A.   Yes.

 2          Q.   They went through three different decisions

 3   of directors; correct?

 4          A.   Well, I guess.  I'm not sure which three

 5   you're talking about.

 6          Q.   And you know since 2003 Rangen has been

 7   actively seeking a hearing on its water call before the

 8   Department of Water Resources; correct?

 9          A.   No, I did not know they had been actively

10   seeking that all that time.

11          Q.   That comes as news to you?

12          A.   Well, I didn't know they had been since

13   2003, because back then it was ruled a futile call,

14   their particular order.

15          Q.   Fair enough.  So what you do is you wait

16   for an actual call to come; right?  You don't do any

17   active planning for these calls, other than some of the

18   conversions and recharge efforts you do?

19          A.   We are actively working to stabilize and

20   improve aquifer levels.  And most of these things we've

21   been doing show that.  And now what we've been doing,

22   we're asking for what credit can come forward for this

23   particular order.

24          Q.   So you just wait -- you wait for a surface

25   water to make -- a surface water user to make a
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 1   successful call, hope for the best that it's a futile

 2   call, that's your best defense there; correct?

 3          A.   I suppose, yes.

 4          Q.   Okay.  And if you're not successful, then

 5   you'll just react to it once the Department issues an

 6   order of curtailment?

 7          A.   Well, it wouldn't make sense to drill a

 8   horizontal well or build an over-the-rim pumping

 9   station until we knew what we had to do.

10          Q.   Okay.  Do you understand the Director's

11   order says that shall provide 3.4 cfs of water this

12   year; right?

13          A.   Yes.

14          Q.   Okay.  But you want more than a year

15   perhaps to get all this stuff done?

16          A.   It's very difficult to provide water to a

17   direct spring.

18          Q.   So as you sit here today, you can't testify

19   with a degree of certainty that you're going to provide

20   3.4 cfs of water in year one; correct?

21          A.   I can't.

22          Q.   And just so we can lock it up, maybe, for

23   the Sandy Ponds you cannot mitigate for Rangen's

24   year-round use?  You admit to that; correct?

25          A.   Well, we can't provide water year-round.
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 1   But a fish hatchery needs stability.  And if in the

 2   time we're providing mitigation their water decreased

 3   dramatically, it's really hard to raise fish for less

 4   than half of the year when it would come back up

 5   outside the irrigation season.  So it does help them

 6   year-round.

 7          Q.   But since Mr. Morris only has irrigation

 8   rights, mitigating for Mr. Morris' use would not

 9   satisfy Rangen for its year-round use; correct?

10          A.   Not with direct water, no.

11          MR. HAEMMERLE:  I think that's all the questions

12   I have.

13          MR. RANDY BUDGE:  A few on redirect, if I may.

14          THE HEARING OFFICER:  Yes, Mr. Budge.

15   

16                    REDIRECT EXAMINATION

17   BY MR. RANDY BUDGE:

18          Q.   Mr. Carlquist, Counsel asked you about

19   things that wouldn't provide water immediately with

20   certainty to Rangen.

21               Was it the District's intention to assign

22   the water right permit in Billingsley Creek to provide

23   water immediately to Rangen?

24          A.   Yes.

25          Q.   And that would provide water with certainty
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 1   to Rangen?

 2          A.   Yes.

 3          Q.   And was it the plan's intent in continuing

 4   to agree to deliver irrigation water to Butch Morris to

 5   enable water from the Curren Tunnel that otherwise

 6   would be diverted to Morris to be delivered immediately

 7   to Rangen?

 8          A.   Yes.

 9          Q.   And with certainty to Rangen?

10          A.   Yes.

11          Q.   And do the water that accrues to the Curren

12   Tunnel as a result of the conversions, the recharge,

13   the CREP programs you described, are those intended to

14   provide benefits to Rangen immediately?

15          A.   Yes.

16          Q.   And with certainty?

17          A.   Yes.

18          Q.   And would it be accurate to say that one

19   thing that we know for certain is that Rangen, based on

20   its filings in this case, does not want anything that

21   provides them water --

22          MR. HAEMMERLE:  Objection.

23          Q.   (BY MR. RANDY BUDGE):  -- immediately or

24   certainty from these mitigation proposals that the

25   districts have proposed?
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 1          MR. HAEMMERLE:  Objection.  It calls for

 2   ascertainment of agreements or no agreements.  It's

 3   just wrong.  And I'm going to have a continuing

 4   objection to it.

 5          THE HEARING OFFICER:  I'll sustain the

 6   objection.

 7          Q.   (BY MR. RANDY BUDGE):  I'd like you to turn

 8   back to Exhibit 1014.  Counsel seemed to suggest that

 9   there is something similar and consistent with Rangen

10   illegally diverting water for which it has no right

11   from the talus slope for 50 years, that that's the same

12   as what use the districts have been made through the

13   Sandy Pipeline for the last ten or so years.  Now, I

14   want to go back to Exhibit 1014.

15               And I think you testified that's the

16   agreement that your districts have been acting under

17   since 2004 with respect to the use of the Sandy Pond

18   and the Sandy Pipeline to deliver water --

19          A.   Yes.

20          Q.   -- correct?  And that agreement -- I asked

21   you this earlier -- specifically says on page 5 that

22   your District was to use the best efforts to convey the

23   spills from North Side Canal to the Sandy Pipeline

24   project into the pipeline; correct?

25          A.   That's correct.
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 1          Q.   And I think you testified that you've been

 2   performing that agreement to date?

 3          A.   Yes.

 4          Q.   I'd like you to turn to the signature page

 5   of that agreement, beginning on page 7.

 6               And that appears to reflect that the

 7   governor, Dirk Kempthorne, for the State of Idaho

 8   signed that agreement; correct?

 9          A.   Yes.

10          Q.   And if you'll turn to the second page,

11   you'll see it was also signed by the speaker of the

12   house of representatives, Mr. Bruce Newcomb; correct?

13          A.   Yes.

14          Q.   It was also signed by the president

15   pro tem, Robert Geddes, for the senate?

16          A.   Yes.

17          Q.   Based upon those approvals by the State,

18   did you have any reason to believe that you needed

19   anything further to do what you agreed to do in that

20   agreement?

21          A.   No, we did not.

22          Q.   Now, if you'll look at the other signatures

23   there, the other -- all of the other major trout

24   farmers in the Thousand Springs area seemed to have

25   signed off.  Mr. Steenson for Clear Lakes and Rim View.
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 1   You'll see Rangen signed off on the agreement.

 2               Did you have any reason to believe until

 3   this proceeding that those parties were going to object

 4   to you doing what you were agreeing to do without a

 5   wastewater permit?

 6          A.   No, we didn't.

 7          Q.   With respect to the operation of the Sandy

 8   Pond, did your District agree with North Side Canal

 9   Company to assume all responsibility for that

10   wastewater once it was discharged into the pond?

11          A.   Yes, I think we did.

12          Q.   One final question.  Counsel had asked some

13   questions about conversions and whether farmers would

14   go back and forth.

15               Is there any reason or incentive for a

16   groundwater pumper to go back to operation of their

17   wells as long as there is surface water available to

18   supply the converted acres?

19          MR. HAEMMERLE:  Objection.  Calls for

20   speculation.

21          THE HEARING OFFICER:  Overruled.

22          THE WITNESS:  Generally speaking, most of them

23   are very happy to use the surface water that we can,

24   most of the time, supply to them, have been very

25   successful in supplying to these conversions.  They
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 1   recognize it's a benefit to the aquifer.  And we pump

 2   from it, and so we need that aquifer to be healthy too.

 3          Q.   Okay.  I think your answer was from the

 4   perspective of North Side Canal Company.

 5               From the perspective of an individual

 6   pumper like yourself, if you have signed up for

 7   conversion and are using surface water and that surface

 8   water is available, is there an incentive for you to go

 9   back and start pumping your well?

10          A.   No.

11          Q.   What is the disincentive for pumping your

12   well?  Is it the costs of pumping it?

13          A.   Well, sometimes the cost is -- some of

14   these, it's actually been more expensive to do the

15   surface water.  And -- but since they have signed up

16   and been doing that, they've still done it.  It's been

17   breakeven or sometimes -- for example, some years, you

18   know, depending on how much water is available, leasing

19   that water costs much more in some years than other

20   years.

21               And so some of these folks who have entered

22   into this agreement have actually ended up maybe

23   costing them slightly more or at best a breakeven for

24   doing it.  But generally, it's -- there's some economic

25   incentive for doing it.
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 1          Q.   Based on your knowledge, if a pumper is

 2   being supplied with surface water and that water is

 3   available, do they ever convert back to their -- run

 4   their pumps during that irrigation season?

 5          A.   We've only had one small converter say he

 6   didn't want to continue.  All the rest of them have

 7   continued doing it.

 8          MR. RANDY BUDGE:  That's all I have.  No further

 9   questions.

10          THE HEARING OFFICER:  Recross, Mr. Haemmerle?

11   

12                     RECROSS-EXAMINATION

13   BY MR. HAEMMERLE:

14          Q.   Mr. Carlquist, Exhibit 1014, the so-called

15   agreement that you've been testifying about, you

16   understand that was a one-year agreement; correct?

17          A.   Well, it had some long-term commitments in

18   it that we made for that one year, but it does say it's

19   for one year in the agreement.

20          Q.   Right.

21          A.   But we made those commitments that have

22   been referred to for long term.

23          Q.   I need to understand what you just told

24   Mr. Budge.

25               You're saying you're only aware of one
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 1   person that went back to groundwater pumping on a

 2   conversion?

 3          A.   Yes.

 4          Q.   Even though you tell these people that they

 5   should be ready to go back to pumping water?

 6          A.   Well, I don't tell them that.

 7          Q.   I thought that's what you said previously.

 8          A.   No, I said they need to have that option in

 9   case -- in the instance where we could not rent water

10   for them.  They need to maintain their physical

11   facilities in place so that if we cannot deliver water

12   to them then they can pump their wells.

13          Q.   And I thought I asked you on

14   cross-examination if you kept active records of who

15   went back pumping on these conversions, and I thought

16   you said you didn't know.

17          A.   We know how many -- we send out an

18   agreement to them each year and ask them how much water

19   they want.  And only one of them has come back and said

20   "No, I don't want water because I'm not going to do it

21   anymore."

22          Q.   Okay.  That's two different things.

23               So of those people you don't know who might

24   have turned their pumps on or not at any given time?

25          A.   We do not keep a record -- you mean turn
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 1   their pumps on while they're pumping surface water?

 2          Q.   Yeah.  In case it wasn't available at any

 3   given time.

 4          A.   We don't keep a record of that.

 5          Q.   And you don't know who might have turned

 6   their pumps on or off; correct?

 7          A.   No.  Not as a groundwater district.

 8          MR. HAEMMERLE:  No further questions.

 9          THE HEARING OFFICER:  Okay.  All right.  Thank

10   you.

11               Oh, I have a couple of questions,

12   Mr. Carlquist.  Let me back up here.

13   

14                         EXAMINATION

15   BY THE HEARING OFFICER:

16          Q.   Mr. Carlquist, in your testimony you stated

17   that you or IGWA had requested that the Department

18   recognize credits for water that has been delivered out

19   of the Sandy Pond for recharge; is that correct?

20          A.   That's new this year.  This is the first

21   time we felt like -- we haven't had a need for credit

22   down there previously.  And so I think that's one that

23   we've asked for you to do.

24          Q.   And does anyone have any records of the

25   quantity of water that's been diverted for groundwater
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 1   recharge or delivered for groundwater recharge?

 2          A.   Not that we have developed, we don't.  We

 3   have records that were put on of the Department knowing

 4   how much water has come down and been pretty well

 5   delivered into the Sandy Pond complex.

 6               And then we would just have to extrapolate

 7   how much of that water went to agriculture down there,

 8   based on water use of the crops, I assume.

 9          Q.   Okay.

10          A.   It's something that we could have developed

11   earlier that we did not -- you know, with the previous

12   futile call we were not trying to keep records and gain

13   credit for that.

14          Q.   Okay.  And the other question is, do you

15   know whether the land owned by Butch Morris is located

16   within the North Side Canal Company place of use?

17          A.   I do not.

18          THE HEARING OFFICER:  Okay.  All right.  Thank

19   you.

20               Any further questions based on what I have

21   asked?

22          MR. RANDY BUDGE:  Just a clarification.

23          THE HEARING OFFICER:  Okay.

24          MR. RANDY BUDGE:  Mr. Director, I think we have

25   in evidence by stipulation the deposition of Alan
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 1   Hansten, the manager, and we've already had questions

 2   on Exhibits 2028 and 2029.  That would answer your

 3   question, are there records of water being delivered to

 4   the Sandy Pond.  Those are records that are in evidence

 5   in this case.

 6          THE HEARING OFFICER:  Okay.  And with respect to

 7   that question, are Exhibits 2027 and 2028 in the

 8   record?

 9          MR. HAEMMERLE:  Director, I'll take exception to

10   Randy's characterization of those exhibits.  They

11   simply show how much water is going into the pond.

12          MR. RANDY BUDGE:  That's what I meant.

13          MR. HAEMMERLE:  There's no measurements below.

14   You can't figure it out.

15          THE HEARING OFFICER:  Yeah.  And I understand

16   from the questioning that's the case, that there are

17   measurements of water flowing into the pond, and there

18   are measurements of water delivered to Butch Morris,

19   and there are not any other measurements.

20               And I just wanted to explore with

21   Mr. Carlquist whether there were any direct

22   measurements of water delivered for recharge, and he

23   confirmed to me that there are no records of that

24   direct diversion for recharge.  That's my

25   understanding.
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 1               Okay.  Now, do we have Exhibits 2027 and

 2   2028 in the record, Garrick?

 3          MR. BAXTER:  I'm showing that those have not

 4   been admitted.

 5          THE HEARING OFFICER:  And so my notes show that

 6   2027 and 2028 were not exhibits both parties stipulated

 7   to admission.

 8               So, Mr. Haemmerle, I don't know whether you

 9   wish to offer them or not.  I'm doing some

10   housecleaning right now.

11          MR. HAEMMERLE:  Yes.  I would offer 2027 and

12   2028.

13          THE HEARING OFFICER:  Mr. Budge?

14          MR. RANDY BUDGE:  Yeah, I think we'd actually

15   already put those in evidence as a part of our

16   preliminary stipulation that the testimony and exhibits

17   of Alan Hansten would all be admitted, and these would

18   be part of that.  So yes.

19          THE HEARING OFFICER:  Okay.

20          MR. RANDY BUDGE:  I think there are others.  But

21   2027 and 2028 were part of those exhibits from his

22   testimony.

23          MR. HAEMMERLE:  Another one of note is an

24   agreement dated 1997.  It's 2024.  It is -- it was

25   attached to Mr. Hansten's depo.  And that was the
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 1   agreement between the North Side Canal Company and

 2   Mr. Candy.

 3          MR. RANDY BUDGE:  Correct.

 4          MR. HAEMMERLE:  I would offer that as well.

 5          THE HEARING OFFICER:  So are we amending the

 6   list of exhibits to which the parties have stipulated

 7   to the admission of?

 8          MR. HAEMMERLE:  There may be overlap, Director,

 9   between our numbers and their numbers.

10          THE HEARING OFFICER:  But we are referring to

11   the 2000 series here.

12          MR. HAEMMERLE:  That's correct.

13          THE HEARING OFFICER:  We're referring to 2024,

14   2027, and 2028.

15               Do the parties want to stipulate to the

16   admission of those three documents?

17          MR. RANDY BUDGE:  Yes.

18          THE HEARING OFFICER:  Okay.  All right.

19               (Exhibits 2024, 2027, and 2028 received.)

20          MR. RANDY BUDGE:  And we actually have

21   stipulated to all of the exhibits attached to

22   Mr. Hansten's deposition.

23          MR. HAEMMERLE:  Yeah.

24          MR. RANDY BUDGE:  So there may be some others.

25   We'll sort them out between Fritz and I and give you
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 1   the other numbers by stipulation.

 2          THE HEARING OFFICER:  And I'm assuming that the

 3   stipulation regarding the exhibits attached to Alan

 4   Hansten's deposition, the stipulation is a part of the

 5   stipulation to use his deposition for purposes of this

 6   hearing.  That's my confusion, because I didn't know

 7   that there were exhibits that were marked that were a

 8   part of the deposition.

 9          MR. HAEMMERLE:  The difficulty, Director, is

10   that for all the depositions a common exhibits booklet

11   was created.  So it's kind of hard to -- so when you

12   have a deposition exhibit, the exhibits aren't actually

13   in that deposition.  They're in a binder.

14          THE HEARING OFFICER:  Okay.

15          MR. HAEMMERLE:  And so we have to

16   cross-reference those a bit.  So it's a little bit of

17   an accounting dilemma.

18          MR. RANDY BUDGE:  We'll figure that out.

19          THE HEARING OFFICER:  I'll rely on the parties

20   to guide me through.

21               Okay.  Thank you.

22               Thank you, Mr. Carlquist.

23          MR. RANDY BUDGE:  We call --

24          MR. TJ BUDGE:  Short break.

25          THE HEARING OFFICER:  Are we finished with
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 1   Mr. Carlquist?  Did you wish to ask him some questions?

 2          MR. HAEMMERLE:  Yeah, I'm done with

 3   Mr. Carlquist.

 4               Thank you, Mr. Carlquist.

 5          THE HEARING OFFICER:  Okay.  Thank you,

 6   Mr. Carlquist.

 7               Let's take an afternoon break.  Come back

 8   at 25 to the hour.

 9          MR. HAEMMERLE:  When we come back, do you intend

10   on us maybe summarizing some of the highlights of

11   Mr. Hansten's depo, or just admission of it?

12          THE HEARING OFFICER:  What's the next witness,

13   Mr. Budge?

14          MR. TJ BUDGE:  We need to make sure we get

15   Ms. Yenter on today.

16          MR. RANDY BUDGE:  We're going to do Brian Higgs

17   next, which should be relatively short, and then have

18   Ms. Yenter, who has to be on and off today.  And then

19   if we have more time...

20          MR. HAEMMERLE:  Okay.  Let's keep moving.  Fine.

21          THE HEARING OFFICER:  Okay.  Great.  Thanks.

22               (Recess.)

23          THE HEARING OFFICER:  We are back on the record.

24               And we are ready for another witness,

25   except, Mr. Budge, I need to --
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 1          MR. RANDY BUDGE:  Thank you.  Brian --

 2          THE HEARING OFFICER:  Just a minute.  I need to

 3   extend an apology to Gary and Linda Lemmon for not

 4   including them in the examination of Mr. Carlquist.

 5   And maybe I need to move them over in the centerline of

 6   sight because they're clear over here to my left.

 7          MS. LEMMON:  We'll do this (indicating).

 8          THE HEARING OFFICER:  Would you, please.  And

 9   I've also asked Garrick to please prod me with a sharp

10   stick if I miss them in the order of examination.  And

11   I have consulted with them.

12               And I just want to state for the record --

13   and if they'll confirm that they don't or do not or did

14   not have any further questions for Mr. Carlquist during

15   examination.

16               Is that correct?

17          MR. LEMMON:  I did not have any further

18   questions.

19          THE HEARING OFFICER:  Okay.  Well, and please,

20   will you wave at me, because, again, you're sitting off

21   on the periphery from me, and I don't want to neglect

22   you.  It's important that you participate and be a part

23   of the proceeding.  So I apologize, for the record.

24               Okay.  Mr. Budge.

25          MR. RANDY BUDGE:  Thank you.  Brian Higgs called
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 1   to be sworn.

 2          THE HEARING OFFICER:  Okay.  Mr. Higgs if you'll

 3   raise your right hand.

 4   

 5                        BRIAN HIGGS,

 6   having been called as a witness by IGWA and duly sworn

 7   to tell the truth relating to said cause, testified as

 8   follows:

 9   

10          THE HEARING OFFICER:  Thank you.  Please be

11   seated.

12               Mr. Budge.

13          MR. RANDY BUDGE:  Thank you.

14   

15                     DIRECT EXAMINATION

16   BY MR. RANDY BUDGE:

17          Q.   Good afternoon.

18          A.   Hi.

19          Q.   Could you state your name and business

20   address for the record.

21          A.   Brian Higgs, 355 West 500 South, Burley,

22   Idaho.

23          Q.   Could you summarize your current

24   educational background.

25          A.   I have a degree in -- a bachelor's degree
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 1   in geology and experience.

 2          Q.   Are you a licensed geologist?

 3          A.   Yes.  I'm a licensed geologist.

 4          Q.   And in good standing in that capacity?

 5          A.   Yes.

 6          Q.   Could you please summarize briefly your

 7   work experience.

 8          A.   Yes.  I worked seven years for the United

 9   States Geological Survey water resources division.  I

10   worked 14 years for various government contractors at

11   the INL.  And we started -- I started a small

12   consulting firm in 1997.  And we've been doing that

13   since then.

14          Q.   And what's the name of your consulting

15   firm?

16          A.   Water Well Consultants, Incorporated.

17          Q.   You're the owner and operator?

18          A.   Yes.

19          Q.   And what's the nature of the business with

20   Water Well Consultants?

21          A.   We are hydrogeologists and consult in that

22   field.

23          Q.   And how many employees do you have?

24          A.   We have four full time and we had three

25   seasonal in the summer.
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 1          Q.   And do they work under your direct

 2   supervision and control?

 3          A.   Yes.

 4          Q.   Are you also the watermaster in Water

 5   District 140?

 6          A.   Yes.

 7          Q.   And as watermaster, what do your duties and

 8   responsibilities include with respect to Basin 35 and

 9   Southwest Irrigation District and Goose Creek

10   Irrigation District?

11          A.   Basin 35, nothing.  Basin 45.

12          Q.   Basin 45.  Excuse me.

13          A.   Yeah.

14          Q.   45.

15          A.   Basin 45, we ensure the deliveries and

16   for -- to make sure they're proper and no legality --

17   with legality.

18          Q.   And you also do consulting work with

19   Southwest Irrigation District and Goose Creek

20   Irrigation District?

21          A.   Yes.

22          Q.   And is that by contract?  Do they hire you

23   to do work?

24          A.   They hire me to do work, yes.

25          Q.   And how long have you done consulting work

0211

 1   with those two districts?

 2          A.   200- -- we started in 2001.

 3          Q.   And what's the nature of the work that you

 4   do for those two districts?

 5          A.   We manage all their mitigation and their

 6   recharge.

 7          Q.   Within those two districts, Southwest and

 8   Goose Creek, how is water measured?  Do they use -- the

 9   wells use meters or --

10          A.   We have meters.  Almost -- we've got about

11   70 -- 75 percent meters.

12          Q.   And what water measurement do you do for

13   those districts?

14          A.   As the -- as consulting with Southwest, we

15   just do their -- their mitigation activities and

16   recharge.

17               With 140, we do all the measuring of all

18   the wells, the discharge, and reporting of those.

19          Q.   So when you describe measurement work that

20   you perform, it's all done based on meters?

21          A.   Yes.

22          Q.   And you indicated that you do some contract

23   work on various projects for Southwest and Goose Creek.

24               What are those projects that you work on?

25          A.   They do soft -- they do all the mitigation
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 1   activities that we -- that have been discussed: soft

 2   conversions, direct recharge, CREP acres, voluntary

 3   curtailment.

 4          Q.   Are those each separate programs for those

 5   districts, or do you run them all together for the

 6   districts?

 7          A.   We do them all.

 8          Q.   Okay.  Explain exactly what you do with

 9   respect to operating those project components CREP

10   voluntary dry-ups, recharge, and conversions.

11          A.   Okay.

12          Q.   What are you responsible for on behalf of

13   the districts?

14          A.   Okay.  Southwest has one farm is all in the

15   CREP program.  And so we ensure that he doesn't use the

16   ground and that his wells are not utilized.

17               For soft conversions we --

18          Q.   Let me -- excuse me for interrupting.  Let

19   me just go ahead and talk about each of those

20   separately.

21          A.   Yeah.  Good idea.

22          Q.   Generally you do all of the work and

23   measurements for both districts on those programs you

24   described:  CREPs, voluntary recharge, and conversions?

25          A.   Yes.
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 1          Q.   Let's talk about each one.

 2               The CREP program, when did that begin?

 3          A.   I'm not sure of the date.

 4          Q.   Do you know the approximate year?

 5          A.   2006, 2007, somewhere in there.

 6          Q.   And do you know how many -- you said there

 7   was one farm that was involved?

 8          A.   Yes.

 9          Q.   And how many acres are involved?

10          A.   751.

11          Q.   And is that a fixed number of acres year in

12   and year out, or does it vary?

13          A.   Fixed.

14          Q.   Are all of that particular farmer's acres,

15   the 751 acres, are all of the water sources from the

16   groundwater shut off?

17          A.   Yes.

18          Q.   And is it all being supplied -- excuse me.

19   Has all of the land been returned to dry conditions?

20          A.   It's idled, yes.

21          Q.   As part of the CREP program?

22          A.   Yes.

23          Q.   So with respect to managing those CREP

24   acres, what do you have to do to manage them?

25          A.   We simply keep track that he doesn't turn
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 1   his wells on and that there's no irrigation on them.

 2          Q.   And do you report those CREP acres on an

 3   annual basis to the Department?

 4          A.   Yes.

 5          Q.   And what -- is it the Department that

 6   calculates the credit for those acres that those

 7   districts receive based on the model?

 8          A.   Yes.

 9          Q.   Do you do any model runs of your own?

10          A.   We do.

11          Q.   And what's the purpose of your model runs?

12          A.   Just to ensure that what the Department

13   gets and what we get is equal, close.

14          Q.   Do you have a duplicate of the ESPA model?

15          A.   Yes.

16          Q.   And you run the model to validate the

17   Department's work?

18          A.   Yes.

19          Q.   And if there are some issues, you resolve

20   it with the Department, I assume?

21          A.   We would, if there were any.

22          Q.   Okay.  All right.  You also mentioned that

23   there were some other voluntary dry-ups.

24          A.   Yes.

25          Q.   Can you describe what those consist of.
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 1          A.   Yes.  We catalog and keep track of any acre

 2   that has a valid water right that is not being

 3   utilized.  And --

 4          Q.   Referring to a groundwater right?

 5          A.   Groundwater right only, yes.

 6               And so we verify that through the farmers

 7   and land photos.

 8          Q.   What does that program consist of, the

 9   dry-up program?  Are farmers compensated to dry up, or

10   how does that work?

11          A.   No.  No.  It's all -- that's what we call

12   the voluntary curtailment.

13          Q.   So how does a farmer sign up for voluntary

14   curtailment?

15          A.   He just calls me.

16          Q.   So do you keep track of the participants

17   that sign up and they enroll by acres and description?

18          A.   Yes.

19          Q.   And then do you keep records of that?

20          A.   Yes.

21          Q.   And do you report those records to the

22   Department as well?

23          A.   Yes.

24          Q.   And does the Department run the model, as

25   far as you know, to calculate the associated credit?
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 1          A.   Yes.

 2          Q.   And is it your responsibility to make sure

 3   that the acres that are enrolled in fact remain dried

 4   up for the year?

 5          A.   Yes.

 6          Q.   Is that situation like some soft

 7   conversions where people might turn back on during the

 8   year, or is that permanent during a particular

 9   irrigation season?

10          A.   When we first started, we told them it was

11   a five-year.  And we're down to about three years now.

12   So everybody that put in an acre had committed to a

13   five-year.

14          Q.   I see.

15          A.   And now we're down to three years.  So

16   without calling and without verification, they're not

17   allowed to break out any ground that has been idled.

18          Q.   So the number of acres in the voluntary

19   dried up program is essentially fixed for the five-year

20   sign-up term?

21          A.   It was.  The five-year sign-up term's over.

22          Q.   Okay.  And do you also use your model runs

23   to validate or verify the results of the Department's

24   runs establishing credits?

25          A.   Yeah.  It's all in the same deal.
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 1          Q.   Okay.  You indicated you were also

 2   responsible for the conversion program.

 3               Can you describe when the conversion

 4   program began in Southwest and Goose Creek districts?

 5          A.   Yes.  The conversion program takes place

 6   only in Southwest.  Goose Creek has no soft

 7   conversions.  And they began in the mid-'90s.  And they

 8   started pumping water south of the BID canal up on

 9   ground that was not included.

10               And the agreement was made that for

11   whatever amount of surface water they get, they'll turn

12   off a groundwater well of equivalent.  And it has

13   spread from there to the Murtaugh area and then back.

14   They also have a pipeline that they run from the river

15   back.  They call it the West Casual Pipeline.

16          Q.   And how many acres are involved with

17   Southwest Irrigation District in the conversion

18   program?

19          A.   Probably 25,000 acres.  And then an

20   additional 10- to 15,000 over in Murtaugh area.

21          Q.   Is the Murtaugh area within the Great Rift

22   trim line established in the Rangen case?

23          A.   Murtaugh is outside the ESPA.

24          Q.   Okay.  So if we're talking about areas --

25   acres of conversion of Southwest Irrigation District
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 1   within the ESPA, that would be the 25,000 dollar -- or

 2   25,000-acre number you gave me?

 3          A.   Yes.  It's closer to 30-.  But 20- -- yeah,

 4   somewhere in there.

 5          Q.   Would the exact numbers be reported to the

 6   Department on an annual basis?

 7          A.   The exact volumes.  They go by volume,

 8   rather than acre.  But yes.

 9          Q.   Volume of water delivered to the conversion

10   acres?

11          A.   Right.  And that has to change a little bit

12   depending on the availability.

13          Q.   And what's the source of that surface water

14   that's delivered to those acres?

15          A.   Southwest owns some water rights.  And they

16   lease from the various sources.  They try to get some

17   from the water bank.  They'll get some from private

18   leases with canal companies, municipalities.

19          Q.   And those would be leases of storage water

20   in the Upper Snake reservoir system, to your knowledge?

21          A.   Yes, uh-huh.

22          Q.   And how are the costs of that involved in

23   the leasing and delivery of that surface water handled

24   within the districts?

25          A.   The District pays for all the water up
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 1   front, and then the members are assessed, depending on

 2   use.

 3          Q.   So do you report on an annual basis the

 4   amount of water in acre-feet delivered to the converted

 5   acres?

 6          A.   Yes.

 7          Q.   But you don't report the number of acres?

 8          A.   That's correct.

 9          Q.   Could we pull up, please, Justin,

10   Exhibit 1021.

11               You may have a copy there in front of you,

12   Brian.

13          A.   Okay.

14          Q.   But I think it's only one page, so maybe we

15   can look at the spreadsheet here up on the screen.

16          A.   Okay.  Yeah.

17          Q.   The spreadsheet has several tabs on the

18   bottom.

19               Is this a spreadsheet that is prepared and

20   maintained by you as a part of your work for the

21   District?

22          A.   Yes.

23          Q.   And the tabs on the bottom seem to reflect

24   conversions, recharged, idled acres.

25               Is idled acres the dried up acres?
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 1          A.   Yes.

 2          Q.   Could you, Justin, click on the first tab.

 3               Okay.  Do you recognize that now as a

 4   spreadsheet that you prepared?

 5          A.   Yes.

 6          Q.   So when you testified earlier about

 7   maintaining the records and reporting to the

 8   Department, would this be the record that's reported to

 9   the Department?

10          A.   Yes.

11          MR. RANDY BUDGE:  We'd offer Exhibit 1021.

12          MR. HAEMMERLE:  Question in aid of objection?

13          THE HEARING OFFICER:  Yes.

14   

15                    VOIR DIRE EXAMINATION

16   BY MR. HAEMMERLE:

17          Q.   Mr. Higgs, the acres that are up on the

18   chart that you drafted, do those include conversions?

19          A.   Those aren't acres.  I don't know what

20   you're looking at.

21          Q.   What is -- I can't read --

22          MS. BRODY:  It says acre-feet.

23          Q.   (BY MR. HAEMMERLE):  -- acre-feet, the

24   amount of water that's covered by the conversions?

25          A.   That's the amount of water that's delivered

0221

 1   to that individual.

 2          Q.   Okay.  For those people who do conversions;

 3   correct?

 4          A.   For that person right there.

 5          Q.   Okay.

 6          A.   Yeah.

 7          Q.   And do you verify that they don't in fact

 8   pump during the year --

 9          A.   I do.

10          Q.   -- at any given time?

11          A.   Yes.

12          Q.   So for every one of those people you verify

13   they don't pump?

14          A.   To that volume, yes.

15          Q.   The question is, do you verify at any given

16   time that they don't pump during the period that this

17   water is being delivered?

18          A.   That's not how it works.

19          MR. HAEMMERLE:  I'll agree to the admission of

20   this document and save my questions for cross.

21          THE HEARING OFFICER:  Okay.  The document marked

22   as Exhibit 1021 is received into evidence.

23               (Exhibit 1021 received.)

24   ///

25   ///
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 1                CONTINUED DIRECT EXAMINATION

 2   BY MR. RANDY BUDGE:

 3          Q.   With respect to the recharge tab --

 4               If you could click that, Justin.

 5          MR. MAY:  Which one?

 6          MR. RANDY BUDGE:  The recharge tab on the right.

 7   That one.  Thank you.

 8          Q.   Mr. Higgs, can you describe the recharge

 9   program that is performed by Southwest and Goose Creek

10   Irrigation Districts.

11          A.   Yes.  As pertaining to this slide, they

12   have what they call the West Casual Pipeline, which is

13   a separate entity.  And they pump water from the Snake

14   River back to these injection wells, these permitted

15   injection wells.  And those are the volumes of direct

16   recharge that we've put in each of those particular

17   locations.

18          Q.   So do those four names up there reflect all

19   of the injection wells?

20          A.   Oh, no.

21          Q.   Or are those just the owners of the wells?

22          A.   Those are the owners of the wells that we

23   used and were able to supply water to those recharge

24   wells for 2012, 2013.

25               Southwest has several wells that are
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 1   permitted for recharge.  It was dry, and we weren't

 2   able to deliver any water.  These were the only ones we

 3   were able to deliver water to.

 4          Q.   How many direct -- how many recharge wells

 5   are there in total that you manage for those two

 6   districts?

 7          A.   Plus or minus 20.

 8          Q.   And on Exhibit 1021 that we're looking at

 9   under the tab "Recharge," does that reflect the amount

10   of water being delivered for recharge in those years,

11   2012 and 2013?

12          A.   To those locations, yes.

13          Q.   And then the exhibit also reflects a model

14   cell.

15               That apparently is a particular cell within

16   which that recharge occurs?

17          A.   That's correct.

18               And I might add, if you'll notice there's a

19   typo on Aardema, the first -- the model row.  It's 855,

20   but it should be 85.

21          Q.   And similar to the conversions and dry-ups

22   that you described earlier in the CREP, is this

23   information that is reported annually to the Department

24   and the basis of the model run that drives the credit?

25          A.   Yes.
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 1          Q.   Are there any other mitigation activities

 2   done by these districts that we haven't discussed?

 3          A.   Well, they participate in cloud seeding.

 4   And Southwest Irrigation District is very proactive

 5   in -- but as far as obtaining mitigation, other than

 6   what their membership with IGWA, this is in addition.

 7          Q.   This is in addition to what they do as

 8   members to IGWA?

 9          A.   That's correct.

10          Q.   And you haven't -- I haven't asked you any

11   questions or had you testify about the IGWA activities

12   that Southwest or Goose Creek would be a part of?

13          A.   That's correct.

14          MR. RANDY BUDGE:  No further questions.  Thank

15   you.

16          THE WITNESS:  You're welcome.

17   

18                      CROSS-EXAMINATION

19   BY MR. HAEMMERLE:

20          Q.   Mr. Higgs, briefly.  On the conversions

21   where people go from using groundwater to surface

22   water, do you verify in any way that their pumps remain

23   off during the time that you believe they're in

24   converted water?

25          A.   Yes.
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 1          Q.   How many times do you go out per year to

 2   verify that?

 3          A.   Several.  We're out every day somewhere

 4   checking it.

 5          Q.   So you personally verify, in addition to

 6   asking the particular pumper whether they've turned off

 7   or on?

 8          A.   Yes.

 9          Q.   So as a watermaster it's entirely possible

10   for you to do that; correct?

11          A.   Yes.  But that's done under the auspices of

12   Southwest Irrigation District for mitigation.

13          Q.   Okay.

14          A.   Watermaster doesn't particularly care about

15   that.

16          Q.   Who would verify this information if there

17   wasn't someone like you verifying it on behalf of a

18   water district?

19          A.   I couldn't tell you that.

20          Q.   Do you believe it's unreasonable for

21   watermasters to do this as well, to verify that pumps

22   remain off for converted acres?

23          A.   I don't know that answer.

24          Q.   But you do it yourself for Southwest?

25          A.   That's correct.
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 1          Q.   The voluntary curtailment, you say that

 2   they remain -- "they," pumpers, remain in this program

 3   for a period of five years?

 4          A.   At the beginning they did.

 5          Q.   Okay.

 6          A.   And then we moved it back to three, because

 7   some wanted to get out and exchange.  They like to keep

 8   rotation in their crop.  And so we realized that five

 9   was too long and said, okay, three will do.

10          Q.   For this voluntary curtailment are there

11   actual agreements that people sign, or no?

12          A.   Originally, yes.  But when we went off the

13   five-year, then we just keep track of it.  We have a

14   list.  Nobody signs it.  We verify it.  But that's the

15   contract.

16          Q.   Okay.  So it's an oral agreement not to use

17   groundwater that you're able to verify at times;

18   correct?

19          A.   On those -- on those acres groundwater or

20   surface water is not allowed.  Those acres are idle.

21          Q.   And you make sure of that by checking

22   pumping records?

23          A.   I make sure of that by looking at the acre

24   and checking pumping records.

25          Q.   Okay.  You say that 75 percent of the pumps
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 1   that you have have meters?

 2          A.   In Southwest, yes.

 3          Q.   Okay.  What about your 140?

 4          A.   As well.  It's all in 140.

 5          Q.   So 75 percent of the pumps in 140 have

 6   meters?

 7          A.   Yes, that's correct.

 8          Q.   What's the other 25?

 9          A.   Electricity.  Or I should say time clock as

10   well.

11          Q.   Okay.  Would you say that the other

12   districts, say 120, don't have that many water meters?

13          A.   I would say that's true.

14          Q.   Okay.  So to verify people are shut off,

15   how difficult -- how do you do that?

16          A.   With electricity.

17          Q.   Just by checking power records?

18          A.   Yes.

19          Q.   Okay.  So if the power records are on, you

20   can assume they turned their pump on?

21          A.   Oh, yeah.

22          MR. HAEMMERLE:  All right.  No further

23   questions.

24          THE HEARING OFFICER:  Okay.

25          MR. RANDY BUDGE:  No questions.
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 1          THE HEARING OFFICER:  Redirect, Mr. Budge?

 2          MR. RANDY BUDGE:  Thank you, Mr. Higgs.

 3          THE HEARING OFFICER:  Okay.  Thank you,

 4   Mr. Higgs.

 5          THE WITNESS:  You're welcome.

 6          MR. HAEMMERLE:  No, no.

 7          MR. RANDY BUDGE:  Excuse me.

 8          MR. LEMMON:  Oh, my gosh.

 9          THE HEARING OFFICER:  See, I about did it again.

10   So let's not go to Mr. Budge.

11               Cross-examination, Mr. Lemmon?

12          MR. LEMMON:  Sorry.  I have one question.

13   

14                      CROSS-EXAMINATION

15   BY MR. LEMMON:

16          Q.   And that would be, what motivates the

17   pumpers to participate in this mitigation program?

18          A.   Southwest Irrigation District began in

19   1984.  They have four critical groundwater areas.  And

20   everything that Southwest does is not to satisfy

21   legalities, but to bring back wet water to the ground.

22   And so everybody out there knows that they need to

23   participate.

24          Q.   So you would say that it's for their own

25   benefit?
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 1          A.   That's correct.

 2          MR. LEMMON:  Okay.  Thank you.

 3          THE WITNESS:  Uh-huh.

 4          THE HEARING OFFICER:  And now let's try again.

 5               Mr. Budge, redirect?

 6          MR. RANDY BUDGE:  No questions.

 7          THE HEARING OFFICER:  Okay.  Thank you,

 8   Mr. Higgs.

 9          THE WITNESS:  You're welcome.

10          THE HEARING OFFICER:  Thanks to everyone for the

11   reminder.

12               Next, Mr. Budge.

13          MR. RANDY BUDGE:  We call Cindy Yenter.  And TJ

14   Budge will examine her.

15          THE HEARING OFFICER:  Pardon me?

16          MR. RANDY BUDGE:  TJ will examine.  Cindy Yenter

17   can be sworn.

18          THE HEARING OFFICER:  Okay.  Ms. Yenter, raise

19   your hand please.

20   

21                        CINDY YENTER,

22   having been called as a witness by IGWA and duly sworn

23   to tell the truth relating to said cause, testified as

24   follows:

25   ///
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 1          THE HEARING OFFICER:  Thank you.  Please be

 2   seated.

 3               Mr. TJ Budge, you may examine.

 4   

 5                     DIRECT EXAMINATION

 6   BY MR. TJ BUDGE:

 7          Q.   Ms. Yenter, thanks for sticking around all

 8   day.  I would examine you from the table, but I've got

 9   somebody in between us, so I'm going to stand here.

10   And I know that you were hoping to get out of here a

11   little earlier, so I'm going to do my very best to keep

12   this short and sweet.

13          A.   It's all right.

14          Q.   Okay.  Could you state your name and spell

15   your last name for the record.

16          A.   My name is Cindy Yenter, Y-e-n-t-e-r.

17          Q.   You're a Department employee; correct?

18          A.   Correct.

19          Q.   What's your position?

20          A.   My position is water rights supervisor.

21          Q.   All right.  What does that involve?

22          A.   Where I am presently at, I am involved -- I

23   work for the water distribution section, so my

24   responsibilities are to assist with -- with water

25   distribution on a regional or statewide basis, assist
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 1   with compliance issues, and just other administration

 2   topics.

 3               And I also serve as the watermaster of

 4   Water District 130, which is an elected position.

 5          Q.   Okay.  What are your responsibilities as

 6   watermaster?

 7          A.   As watermaster my responsibilities are the

 8   administration of water rights in Water District 130,

 9   which include both groundwater and surface water

10   rights.  My other -- those responsibilities can also

11   include monitoring of implemented mitigation plans,

12   curtailment of out-of-priority diversions, compliance

13   of unauthorized diversions.

14          Q.   How long have you been the watermaster?

15          A.   Let's see.  This will be year 13.

16          Q.   And can you briefly describe the boundaries

17   of Water District 130.

18          A.   Water District 130 covers Gooding, Lincoln,

19   Jerome, Minidoka, part of Blaine County.  Did I miss

20   any?  Basically, it's from the area west of Bliss to

21   the Power County line, from the Snake River on the

22   south, to the -- oh, I guess you'd call them the Big

23   Wood foothills on the north.  It does include cities of

24   Carey and Richfield.  Gooding and Shoshone, those are

25   kind of on the northern limits.  But does not include
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 1   any surface water in the Big or Little Wood systems.

 2          Q.   Okay.  Are you familiar with the Great Rift

 3   trim line --

 4          A.   Yes.

 5          Q.   -- that was implemented in the curtailment

 6   order?

 7          A.   Yes.

 8          Q.   How much of the area within that trim line

 9   is covered by Water District 130?

10          A.   I'd say virtually all of it.

11          Q.   Okay.  And it does include the Hagerman

12   area?

13          A.   Parts of the Hagerman area.  And let me

14   requalify my last remark.  Part of the -- the part of

15   the Great Rift trim line that is in Water District 140,

16   of course, is not within my jurisdiction.  But -- and

17   then over in the Hagerman area I believe rights below

18   the rim proper are not in that trim line.  The

19   groundwater rights below the rim are not in that trim

20   line.

21          Q.   Okay.  Are the Sandy Ponds within Water

22   District 130?

23          A.   Geographically that area would fall within

24   the Water District 130 boundary.

25          Q.   Okay.
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 1          A.   But administration of that area would

 2   depend.

 3          Q.   Okay.  That's near the interface between

 4   130 and is it 36A?

 5          A.   Well, it's actually in the physical

 6   boundaries of both.

 7          Q.   Okay.

 8          A.   So like I said, depending on what was going

 9   on in that pond would depend on whether or not

10   administration would be jurisdictional to one district

11   or the other.

12          Q.   Okay.  Sounds good.  Can you look in front

13   of you in the exhibit binder for Exhibit 1000.  It's

14   the IGWA mitigation plan that we've been discussing

15   today.

16          A.   The first one.  Okay.  All right.

17          Q.   Have you read that?

18          A.   Yes.

19          Q.   Okay.  If you'd turn to the -- the first or

20   second page that talks about the mitigation credit for

21   conversions, dry-ups, and recharge.  That is on page 2.

22          A.   Okay.

23          Q.   I understand from prior testimony that you

24   play a role in the accounting or calculation of these

25   mitigation activities: conversions, CREP, or dry-ups
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 1   and groundwater recharge; is that correct?

 2          A.   I play a role in some data analysis,

 3   specifically the conversion data.  As watermaster, I am

 4   generally responsible for, you know, a general

 5   accounting of what's going on in the Water District.  I

 6   do not have any direct jurisdiction over recharge, nor

 7   do I really do a lot of monitoring of it.

 8          Q.   Okay.  Can you explain what your role is

 9   with respect to conversions, what you do.

10          A.   Well, as part of the mitigation plan,

11   conversion projects -- a conversion project will

12   involve a water user who, in most cases, voluntarily

13   accepts an alternate supply of irrigation water so that

14   groundwater use can be dramatically reduced or in some

15   cases not used -- you know, groundwater is not used at

16   all.

17               As part of the mitigation plan, in order to

18   really -- in order to really decide what kind of credit

19   or what kind of value that activity has, you have to

20   monitor the surface water coming into the project, you

21   have to monitor any groundwater that did need to be

22   pumped over the course of the season, and you also need

23   to know how many acres this was happening on from year

24   to year.

25               And so those kind of activities are part --
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 1   you know, some of that's part of my normal course of

 2   duty, i.e., the groundwater monitoring, you know, the

 3   diversion monitoring for groundwater.  With the

 4   conversions it's an added duty to monitor the surface

 5   water.

 6          Q.   And this is monitoring that you've been

 7   involved with for a number of years, I understand?

 8          A.   Yeah.  I believe the first year we

 9   looked -- this was 2007.

10          Q.   Okay.  And so you've been keeping track of

11   conversions in Water District 130 since that time?

12          A.   Yes.

13          Q.   Earlier, I think you were here when Lynn

14   Carlquist testified that he provides some conversion

15   data to the Water District.

16               What data do you receive from North Snake

17   Groundwater District?

18          A.   From North Snake Groundwater District

19   really all I receive each year is the list of the

20   projects that are participating.

21          Q.   Okay.  And then what additional data do you

22   gather?

23          A.   From the canal companies, North Side Canal

24   Company and -- well, the Big Wood Canal Company and or

25   AFRD 2, from that office, I receive at the end of each
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 1   year -- and there have been occasions I've asked for a

 2   reporting in the middle of the season.  But on at

 3   least -- at least at the end of the year I ask for an

 4   accounting of replacement water which has been

 5   delivered to all the participating conversion projects

 6   over the course of that irrigation season.

 7          Q.   So these canal companies, they keep track

 8   of the delivery of conversion water?

 9          A.   Yes.

10          Q.   Is conversion water and replacement water

11   the same thing?

12          A.   Yes.  And actually, some of the canal water

13   just call it -- they actually record it as groundwater,

14   even though it's not.  But it's literally groundwater

15   replacement water that's been shortened, I think, in

16   their vernacular to just groundwater.  And they call it

17   groundwater delivery.

18               But it's actually Upper Snake rental water,

19   which has been acquired by IGWA and delivered down

20   through the canal systems specifically to serve these

21   conversion projects.

22          Q.   Okay.  And then the canal companies -- so

23   North Side Canal, AFRD 2 -- they provide you data of

24   where -- which headgates they delivered that

25   replacement or conversion water to?
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 1          A.   Yes.

 2          Q.   And what --

 3          A.   Yes.  And they're only reporting to me just

 4   the conversion or replacement water that they're

 5   delivering.

 6          Q.   Okay.  And when you get that data from the

 7   canal companies, what do you do with it at that point?

 8          A.   I match it to the known active projects for

 9   that year.  And then I -- I also then look at the

10   number of acres that were irrigated within that

11   project.  I look at any groundwater diversions that

12   occurred from associated wells with that project.  And

13   then I come up with a determination of a potential

14   credit, if you were, of groundwater savings, which can

15   then be ran through the model.

16          Q.   Okay.  So when you said you match up the

17   canal company data with the project, you're referring

18   to the farmers that have converted land from ground to

19   surface water?

20          A.   Yes.

21          Q.   Justin, will you please pull up -- why

22   don't you first pull up Exhibit 1045.

23               In fact, it might be easier for you to look

24   in that book, Ms. Yenter.

25          A.   I got it.
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 1          Q.   Can you find 1045?

 2          A.   Yeah.

 3          Q.   You can actually -- why don't you take a

 4   moment and flip from 1045 through 1048.  There are a

 5   number of Department memos that relate to the

 6   accounting of conversions.  And let me know if you're

 7   familiar with those memos.

 8          A.   You say through 1048?

 9          Q.   That's correct.

10          A.   Well, 1045 and 1046 I prepared.  1047 and

11   1048 I'm sure I looked at at one time or the other,

12   because they certainly reference material that I

13   prepared.  But I haven't read them in a couple years.

14          Q.   Okay.  The reason I want to bring these up,

15   it looks like these were created in the spring or

16   summer of 2011.  And reading through them, it explains

17   the procedures the Department goes through to account

18   for conversions.

19          A.   Correct.

20          Q.   I know you haven't read them recently --

21          A.   Recently.

22          Q.   -- but is it your understanding that the

23   procedures you're following today are the same

24   procedures as are explained in these memos?

25          A.   Yes.  I've been following the same
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 1   procedure in fact since 2008.

 2          MR. TJ BUDGE:  Okay.  I would offer

 3   Exhibits 1045 through 1048.

 4          MR. MAY:  I think they've already been

 5   stipulated to.

 6          MR. RANDY BUDGE:  Yeah.

 7          MR. TJ BUDGE:  Okay.

 8          THE HEARING OFFICER:  So those have already been

 9   received into evidence?

10               Thank you.

11          MR. TJ BUDGE:  Justin, can you pull up

12   Exhibit 1022.

13          Q.   Ms. Yenter, you can look in the binder for

14   Exhibit 1022.  It's just going to be a screenshot of a

15   spreadsheet.  And so I've asked Mr. May to actually

16   pull up the spreadsheet on the screen here.  This was a

17   spreadsheet that was posted to the Department's file

18   sharing site.  And it's labeled "Conversion Summary

19   2011."

20               Do you recognize that spreadsheet?

21          A.   Yes.  Well, I think I do, because that's

22   certainly not the meat of it right there.  But yeah.

23          Q.   There's half on the bottom there.

24          A.   I think I know which one it is.

25          Q.   There we go.
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 1          A.   There we go.

 2          Q.   You can see there's tabs on the bottom,

 3   there's a "Soft Conversions" tab, "OTR," "Hard

 4   Conversions," "Voluntary Idle."

 5          A.   Yes.

 6          Q.   "Contract did not receive any water" and

 7   another "Contract not developed."

 8               Can you explain what this spreadsheet

 9   contains.

10          A.   This spreadsheet is basically my summary of

11   all the data that I collected, data I collected from

12   IGWA and North Snake Groundwater District, data that

13   was submitted to me by the canal companies, data that I

14   collected within the Water District of groundwater

15   diversions, water right research and analysis that I

16   did myself, with respect to these conversion projects.

17          Q.   So does this have the matching up that you

18   referred to of replacement water deliveries --

19          A.   Yes.

20          Q.   -- with the projects?

21          A.   Yes.

22          Q.   And this is something you do annually?

23          A.   Yes.

24          Q.   So this would have been -- this would

25   record all of the conversion data from 2011?
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 1          A.   Yes.

 2          Q.   Does that -- does this spreadsheet include

 3   Southwest, or is that a separate spreadsheet?

 4          A.   No.  This is Water District 130 only.

 5          Q.   Okay.  Does it include any recharge data?

 6          A.   No.

 7          Q.   I see there's "Voluntary Idle" tab.

 8               What does that contain?

 9          A.   Starting in -- and I don't remember what

10   year it was.  It wasn't -- it wasn't back as far as

11   2007.  But there were a couple of -- there were at

12   least two or three projects that I knew about within

13   North -- I think they're both in North Snake

14   Groundwater District, where the water right owners were

15   not renting replacement water from IGWA, but had more

16   or less voluntarily created a surface water conversion

17   project using their own North Side shares or extra

18   shares they had acquired over time, and they weren't

19   pumping those wells.

20               But for a number of years they were not

21   included in any mitigation plans because nobody ever

22   told me about them, I mean in any official capacity.  I

23   knew about them, but it wasn't up to me as watermaster

24   to put them on the plan.  It was the groundwater

25   district's responsibility to put them on the plan.
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 1               So finally about three years ago they were

 2   included in these list of participating conversions.

 3   And so at that time I put these projects on the plan.

 4   I evaluate them a little differently than the soft

 5   conversions, but they are there nonetheless.

 6          Q.   Okay.  And you explained a moment earlier

 7   that when you gather this data annually you come up

 8   with a credit?

 9          A.   I come up with a -- basically a groundwater

10   savings is what I come up with.

11          Q.   Okay.

12          A.   And I think it's probably inappropriate or

13   inaccurate to actually say that I come up with a

14   credit.  What I come up with is a volumetric potential

15   groundwater savings.  And then that number is then put

16   into the model for any potential -- and run through the

17   model for any potential credit that IGWA might receive.

18          Q.   Are you involved with the modeling at all,

19   or do you hand that off to --

20          A.   That -- that goes -- no, that goes to

21   Jennifer Sukow and Allan Wylie.  I don't do any

22   modeling.

23          Q.   Okay.  So you give Sukow and Wylie all of

24   the conversion data annually?

25          A.   Correct.
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 1          Q.   You don't have recharge data?

 2          A.   I do not.

 3          Q.   Do you know if someone else in the

 4   Department keeps track of recharge?

 5          A.   Someone does, but I'm not sure where they

 6   get it.

 7          Q.   Who that is.  Okay.  And then you also

 8   don't keep track of CREP data, I understand?

 9          A.   No, I do not.

10          MR. TJ BUDGE:  Okay.  Is this into evidence?

11   Did we stipulate that this is a record?  1022.

12          MR. BAXTER:  I don't have it as part of the

13   stipulation, TJ.

14          THE HEARING OFFICER:  No.

15          MR. TJ BUDGE:  Okay.  I'd offer Exhibit 1022.

16          MR. MAY:  No objection.

17          THE HEARING OFFICER:  Mr. --

18          MR. MAY:  No objection.

19          THE HEARING OFFICER:  Oh, Justin, sorry.  Okay.

20   Thank you.

21               The document marked as Exhibit 1022 is

22   received into evidence.

23               (Exhibit 1022 received.)

24          Q.   (BY MR. TJ BUDGE):  Ms. Yenter, if you'll

25   turn the page to 1023.  It's a similar looking
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 1   spreadsheet, identical, although it's labeled on the

 2   top "Conversion Summary 2012 and 2013."

 3               Am I correct in understanding that this is

 4   the same data but for the next two years?

 5          A.   Correct.

 6          MR. TJ BUDGE:  I would offer Exhibit 1023 into

 7   evidence.

 8          THE HEARING OFFICER:  Justin?

 9          MR. MAY:  No objection.

10          THE HEARING OFFICER:  Okay.  The document marked

11   as Exhibit 1023 is received into evidence.

12               (Exhibit 1023 received.)

13          Q.   (BY MR. TJ BUDGE):  If you could turn to

14   1082.  This was also a spreadsheet that was posted to

15   the Department's file sharing site in conjunction with

16   this case.  It's labeled "SWID, et cetera, 2011."

17               Do you recognize this spreadsheet?

18          A.   No.  Not mine.

19          Q.   Okay.  There was testimony by Mr. Higgs

20   that he reports the conversion and recharge and CREP

21   activities within Southwest Irrigation District to the

22   Department.

23               Does that go to someone other than

24   yourself, then?

25          A.   Yes, it does.
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 1          Q.   Do you know who that goes to?

 2          A.   Tim Luke usually receives that data.

 3          Q.   Does he do the same thing, to your

 4   knowledge, for Southwest Irrigation District that you

 5   do for Water District 130, as far as verifying

 6   conversions and such?

 7          A.   He goes through a verification process.

 8   I'm not sure exactly what methodology he uses.

 9          MR. TJ BUDGE:  Okay.  I would offer 1082 and

10   1083.  1083 is the same spreadsheet for 2012 and '13.

11          THE HEARING OFFICER:  Mr. May?

12          MR. MAY:  We don't have any objection.

13          THE HEARING OFFICER:  Okay.  The documents

14   marked as Exhibits 1082 and 1083 are received into

15   evidence.

16               (Exhibits 1082 and 1083 received.)

17          Q.   (BY MR. TJ BUDGE):  Ms. Yenter, are you

18   aware of any conversions that aren't included in the

19   spreadsheets that you create?

20          A.   From what years?

21          Q.   Within Water District 130.

22          A.   Well, from what years?

23          Q.   In 2012 and '13.

24          A.   There were -- well, there was one that

25   didn't -- one or two that did not participate in 2013.
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 1   But I think they're still in the spreadsheet.

 2               What do you mean by "aware of"?

 3          Q.   I'm just wondering if there's -- if you're

 4   aware of something that we haven't reported or --

 5          A.   Not at this time.

 6          Q.   Okay.

 7          A.   But like I said, it's not really my job to

 8   be aware of them.

 9          Q.   Okay.  That's all the questions I've got on

10   your conversion calculations.  I do have a couple

11   questions about the Department's water measurement

12   records in the Martin-Curren Tunnel.

13               And, Justin, if I could get you to pull up

14   Exhibit 1029.

15               Ms. Yenter, during the deposition of Frank

16   Erwin, he brought a number of spreadsheets with

17   water-flow data in the Curren Tunnel.  This particular

18   spreadsheet is a summary with four annual -- four

19   measurements annually of the -- what he reported as the

20   measurements from the Department's data logger inside

21   the tunnel.

22               Are you familiar with the Department's

23   measuring device used inside the Curren Tunnel?

24          A.   In general terms am I familiar with what's

25   there?  Yes.  I have not actively worked the Curren
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 1   Tunnel site for probably five years or more.

 2          Q.   Okay.  Who's in charge of that measuring

 3   device?

 4          A.   Michelle Richmand out of the southern

 5   regional office has been maintaining the -- has been

 6   maintaining the transducer, downloading the data

 7   logger, and processing the data.

 8          Q.   Okay.  Justin, could you scroll down to the

 9   next page.

10               You can flip over to the next page, which

11   is a hydrograph of Curren Tunnel measurements.  This

12   was also provided by Mr. Erwin, I recall.  And it has

13   an annotation about some anomalies in the data, some

14   equipment issues and such.

15               Are you familiar with these issues with the

16   Curren Tunnel measurements the Department has kept that

17   are described on this hydrograph?

18          A.   Not personally.

19          Q.   So in the second sentence it says, "The

20   2008 data and 2011 and post 2016 have been graded as

21   poor due to equipment problems."

22               You're not familiar with the equipment

23   problems being described there?

24          A.   No, I'm not.

25          Q.   The next sentence refers to data in 2011
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 1   and after October of '13 generated by replicating Box

 2   Canyon Spring data.

 3               Are you familiar with what that sentence is

 4   referring to?

 5          A.   No, I'm not.

 6          Q.   Do you measure flows at Box Canyon Spring?

 7          A.   No, I do not.

 8          Q.   Okay.  And then as well that last sentence,

 9   the 2008 peak being adjusted, that's not something

10   you're familiar with either?

11          A.   No.

12          Q.   Okay.  While you've got that hydrograph

13   there, the second sentence does refer to the --

14               You can zoom in on the annotations, Justin.

15          MR. RANDY BUDGE:  The text.

16          MR. MAY:  This?

17          MR. RANDY BUDGE:  Yeah.

18          Q.   (BY MR. TJ BUDGE):  All right.  The second

19   sentence explains that the 2008 and '11 data and post

20   October '13 data have been graded as poor due to

21   equipment problems.

22               As watermaster is there a scale or range by

23   which you grade measuring devices or measurements?

24          A.   Well, bear in mind I'm not watermaster for

25   this diversion.
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 1          Q.   Right.  Generally speaking?

 2          A.   Generally speaking, for each type of

 3   measurement there will be a general, you know, scale of

 4   suitability.  But it's different for all measurement

 5   types.

 6          Q.   Okay.  And does the Department have any

 7   type of form or document that classifies the accuracy

 8   of different types of measuring devices?

 9          A.   Well, I guess I don't understand what

10   you're asking.

11          Q.   Well, I'm curious if this "grading is poor"

12   is -- if that has any particular significance, if there

13   is a grading scale for measurements that I can look at

14   to understand what a poorly graded measurement means.

15          A.   For this particular diversion, probably the

16   scale that -- the -- the scale that would make the most

17   sense would be the U.S. Geological Survey grading

18   scale, because that one deals specifically with surface

19   water open-channel measurements.

20          Q.   Okay.  I'm not familiar with that scale.

21               Could you just generally describe what that

22   is.

23          A.   Well, I'm not even that familiar with it,

24   because I don't use it.  I don't use it on a regular

25   basis.
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 1          Q.   Okay.

 2          A.   I just know that it exists and that with

 3   each rating -- poor, fair, good -- there is an

 4   amplitude, a percentage of, you know, accuracy within

 5   which they feel that that measurement falls.  I do not

 6   know what, you know, percentages are associated with

 7   poor, and I'm not going to guess.

 8          Q.   Okay.  Fair enough.  Do you know if the

 9   Department's doing anything to remedy the equipment

10   problems that are creating the poor measurements in the

11   Curren Tunnel?

12          A.   As I said, I don't.  I have not been

13   assigned to this site for a number of years.

14          MR. TJ BUDGE:  Okay.  I have no further

15   questions.

16          THE HEARING OFFICER:  Okay.  Mr. May?

17          MR. MAY:  Thank you, Director.

18   

19                      CROSS-EXAMINATION

20   BY MR. MAY:

21          Q.   Ms. Yenter, Justin May on behalf of Rangen.

22          A.   Good afternoon.

23          Q.   Good afternoon.  I just want to make sure

24   that I understand kind of the process and where you fit

25   in.
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 1               So you take data with regard to deliveries

 2   of water, the replacement water, from groundwater

 3   districts?

 4          A.   Yes.

 5          Q.   And you convert that into or you do some

 6   investigations, and then you compile a report.  And

 7   we've looked at a couple of them.  The reports that you

 8   compile, we looked at Exhibits 1022 and 1023.

 9          A.   Uh-huh.

10          Q.   You can look back at those if you'd like

11   to.

12          A.   Right.

13          Q.   And I understand that 1022 and 1023

14   represent the same report just for different years;

15   correct?

16          A.   Correct.

17          Q.   Other than that report that you compiled,

18   do you create another report?  Is that the only report

19   that you create from that data from the groundwater

20   districts?

21          A.   I guess I don't know what you mean.  I mean

22   in past years I have created these memos that go along

23   with the reports.  I did not create one to go along

24   with the 2012/2013 report.

25          Q.   And maybe "report" is a bad word.  What I'm
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 1   trying to figure out is in terms of your role in this

 2   process, I would understand that you provide some data

 3   to Ms. Sukow and potentially Mr. Wylie to perform the

 4   calculations that they need to perform.

 5          A.   Typically, it's all contained in that

 6   spreadsheet.  What I'll do is, you know, I've got data

 7   split up by category essentially on those various tabs.

 8   And then that very last page, which is actually the

 9   screenshot that you've got in here as your Exhibit 1022

10   and 1023 also, I think, really just represents the

11   amount of groundwater savings that I've associated with

12   each well that's a part of those conversion projects.

13               And so that's a real simple way for

14   Ms. Sukow and Mr. Wylie to put that data into the

15   model.  So I've just basically taken data directly out

16   of the analysis sheets, pulled them together into one

17   final tabular page where they can just take data and

18   put it right into the model.

19          Q.   And that number that you're boiling down

20   to, that's an acre-foot number, essentially?

21          A.   Those are all in acre-feet, yes.

22          Q.   And that's an acre-foot number that

23   represents in some fashion a savings of groundwater

24   pumping; correct?

25          A.   Correct.
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 1          Q.   And it doesn't mean that they're not

 2   pumping groundwater at all?

 3          A.   No, it doesn't.

 4          Q.   It simply means that they are pumping

 5   somehow less groundwater than they would have been

 6   pumping?

 7          A.   Yes.

 8          Q.   And the reason why they're pumping less is

 9   because they've been provided -- at least on

10   conversions it's because they've been provided surface

11   water; is that correct?

12          A.   Correct.

13          Q.   That number that you come down to, that's

14   just for a particular year; correct?

15          A.   Yes.

16          Q.   Okay.  What data verification do you do

17   with regard to the information coming from the

18   groundwater districts?

19          A.   Well, now, you said "coming from the

20   groundwater districts."  I get very little data from

21   the groundwater districts.  I get data from the Water

22   District, and I get data from the canal companies.

23          Q.   Okay.  And the data that you get from them

24   is data with regard to the replacement water that's

25   provided?
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 1          A.   Exactly, yes.

 2          Q.   Do you do any site visits?

 3          A.   Yes, I have done -- I have done site visits

 4   on all these conversion projects.  I don't go out there

 5   every year.  We get aerial photography nearly every

 6   year.  I use a combination of aerial photography, site

 7   visits, pumping records, and then the data that the

 8   canal company gives to me to verify what's going on on

 9   that particular project.

10          Q.   What is it that you're looking for when you

11   go out there?  I mean what is it that you would be

12   trying to verify with a site visit?  What are you

13   looking for?

14          A.   You know, my approach is really -- because

15   these are soft conversions and because the well can be

16   used, mostly I just look to see if we can still -- if

17   the method we're using to measure the groundwater is

18   still valid.  You know, that to me is the most

19   important.

20               Because when these systems are changed over

21   to conversion systems, sometimes it does change the

22   configuration of the groundwater pumping plant, which

23   necessitates a different kind of measurement method.

24   And sometimes they have a tendency to make these

25   changes without telling anybody.  So generally when I
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 1   go out there it's to -- it's to revalidate what I know

 2   about the configuration of that system and make sure

 3   that the groundwater measurement that I'm getting is

 4   valid.

 5               What I get from the canal companies, I

 6   really -- quite honestly, I take it at face value.

 7   They're in business to measure the surface water.  And

 8   I've had enough discussions with their ditchriders that

 9   they know what I want.  And so I pretty much have to

10   take what they give me at face value.

11          Q.   And when you say you're looking for whether

12   your groundwater measurement is still appropriate,

13   you're saying that the change that they make could

14   affect the validity of whatever measurement device was

15   in place?  Is that what you're referring to?

16          A.   Yeah.  For instance, if they were using a

17   power consumption coefficient method, and then now

18   they've got surface water relift boosters on their

19   electrical meter, then that makes that method invalid

20   and they have to have a flow meter or an hour meter or

21   some other kind of a totalizing device to make that be

22   an adequate measurement.

23               So that's really more my focus is just make

24   sure that we're adequately accounting for any

25   groundwater that's being used, or accounting that
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 1   groundwater is not being used.

 2          Q.   And it is my understanding that you are

 3   concerned really with groundwater that has been used in

 4   the past; in other words, you're trying to get a net

 5   savings number for what was, for instance, delivered

 6   last year.

 7          A.   Oh, yeah, yeah.  We always work -- you

 8   know, we always work in the prior year --

 9          Q.   And you don't make --

10          A.   -- for the most part.

11          Q.   -- any attempt to make a calculation for

12   the future?

13          A.   Well, what are you referring to as "the

14   future"?  I mean --

15          Q.   Well, next year.

16          A.   No.  That would be pointless.

17          Q.   Okay.  And why would that be pointless?

18          A.   Because I don't know what next year is

19   going to bring, you know.  I don't know how much

20   surface water is going to be available.  We don't know

21   what the weather is going to be like.  We pretty much

22   deal with this on a year-to-year basis.

23          Q.   Okay.

24          A.   And based on whatever mitigation plan

25   happens to be in place.
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 1          Q.   Right.  And with regard to the mitigation

 2   plan, you don't make any attempt to verify whether

 3   these conversions are going to continue to happen for

 4   the next year?

 5          A.   For the next year?

 6          Q.   Yeah.

 7          A.   No, not for the next year.  You know, I --

 8   not -- no.  I don't -- I don't -- no, I don't.

 9          Q.   Okay.  And you would make no -- do you have

10   any kind of enforcement, do you make any kind of

11   attempt to say "You are supposed to be using less

12   groundwater," or are you just looking at factually what

13   happened in the past?

14          A.   I look at -- I look at factual information

15   only.  There have been a year -- there has been a

16   couple years that I've been concerned that -- I mean

17   basically it's not illegal for them to be pumping their

18   wells.  I can't go out there and tell them to shut down

19   because of a private agreement they've made with North

20   Snake groundwater District.  That's just not within my

21   jurisdiction.

22               So -- but there have been a couple of

23   years -- and 2009 was one of them -- that I was

24   concerned that maybe surface water that was -- that was

25   anticipated to be used hadn't been used.  And so
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 1   sometimes in those years I call for reports from the

 2   canal companies in the middle of the year just to see

 3   which projects are in fact taking surface water.

 4               So sometimes I will do a midyear accounting

 5   to see who's still participating.  And sometimes that

 6   makes a difference in -- you know, because if there's a

 7   certain level of mitigation that is anticipated to be

 8   ongoing and that mitigation is not ongoing, then we may

 9   have a problem.  But in most years if it's evident that

10   everyone is still participating, most of my accounting

11   is done postseason.

12          Q.   Do you make any distinctions in the reports

13   that you submit to Jennifer Sukow for whether or not

14   the particular conversions are done by members of IGWA?

15          A.   I guess I don't understand.

16          Q.   Do you know whether the owners of the wells

17   that you are making calculations of groundwater savings

18   are members of IGWA?

19          A.   Well, they're all members of the

20   groundwater districts.  So they would be members of

21   IGWA.

22          Q.   Okay.  So all of the reports that you would

23   provide to Jennifer Sukow, you know that they would be

24   members of groundwater districts?

25          A.   Yes.
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 1          Q.   Okay.  And therefore you would -- you know

 2   that they would be members of IGWA?

 3          A.   Yes.

 4          Q.   And that's true for all of the data that

 5   you provided on those Exhibits 1022 and 1023?

 6          A.   Yes.  Yes.

 7          Q.   You mentioned when we were looking at the

 8   tab on involuntary dry-ups, or the "Involuntary" tab,

 9   that you evaluate those differently.

10               Could you describe how you evaluate that

11   differently.

12          A.   The voluntary dry -- okay.

13          Q.   Or excuse me.  The voluntary.

14          A.   Voluntary?

15          Q.   Yeah.

16          A.   Those we treat differently because although

17   there is groundwater savings there, part of that

18   conversion credit is -- you know, also has to do with

19   the fact that there is extra water in the canal.  And

20   when there's extra water in the canal, then, you know,

21   there is extra -- at least in concept, there's more

22   seepage into the aquifer.  Now, past that, I'm not

23   going to go any further than that, because that's

24   really more of a hydrology modeling question.

25               But basically, basic concept, when there's
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 1   more water in the canal, you're going to get more

 2   incidental seepage out of the canal.  That does play a

 3   role in how they model these credits.  Okay?

 4               With the voluntary idles, those folks

 5   didn't ask for or rent any additional conversion water.

 6   They're doing this all with existing North Side Canal

 7   shares that are already in the system.  So there's no

 8   additional water in the system.  There is groundwater

 9   savings.  So we wanted to give IGWA some credit for

10   those.

11               But there is -- you know, the way we

12   formulate the credit and the groundwater savings for

13   the conversion projects using the rental pool water is

14   a little different.  So the way we evaluate those is to

15   look at maximum groundwater pumping for the number of

16   acres irrigated in that year and give them one-third of

17   that amount as their groundwater savings.  And that

18   would be the amount that would go into the model.

19          Q.   And that's how you figure it out for the

20   voluntary dry-ups?

21          A.   That's the voluntaries only.

22          Q.   Which brings --

23          A.   And there's only two projects, and it's not

24   very many acres.

25          Q.   Okay.  Which brings me to a little bit of a
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 1   question on the number that you report to Jennifer as

 2   the -- to Ms. Sukow as the acre-foot number.

 3          A.   Uh-huh.

 4          Q.   Do you calculate the recharge from the

 5   canal as part of that number that you give to her

 6   before she does the modeling?

 7          A.   No.

 8          Q.   Okay.  What -- how do you calculate the

 9   number that you give her for conversion?

10          A.   Well, the first thing I look at is how much

11   surface water is delivered to that project in

12   acre-feet.  And I evaluate the number of acres that

13   were irrigated within that project in that year, and

14   then I look at how much groundwater may or may not have

15   been diverted in that project.

16               Well, we assume that any groundwater

17   diverted is being used for irrigation.  So if the

18   amount of groundwater diverted -- and bear in mind that

19   that amount might be zero.  If the amount of

20   groundwater diverted, plus the amount of surface water

21   delivered in acre-feet does not exceed 4 acre-foot per

22   acre for the acres irrigated that year, we give credit

23   for the entire amount of surface water being delivered

24   on an acre-foot basis.

25               If there's been groundwater diverted and
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 1   the amount of surface water plus groundwater exceeds

 2   4 acre-foot per acre, then we -- how do I best explain

 3   this?  Basically, any excess we'll take off the surface

 4   water portion and report that as excess delivery.

 5               We have made an attempt to give a little

 6   bit of credit for any excess delivery.  There's usually

 7   not very much.  Most of these projects' operators are

 8   pretty conservative.

 9               But we -- yeah, we just go through that

10   formula of looking at the groundwater diversions, plus

11   the surface water diversions, and the maximum volume

12   that they would be allowed to divert and compute the

13   credit accordingly -- or compute the groundwater

14   savings.  Because like I said, I'm not computing

15   credit, I'm just computing a savings amount and an

16   amount of surface water delivered for credit.

17          Q.   And you do the savings amount and the

18   amount of surface water, and then you tie that kind of

19   to a location for where that occurred for Ms. Sukow?

20          A.   Exactly.  Exactly.  Some projects only have

21   one well, some use five.  So what I'll do is I'll

22   identify the wells associated with any given project,

23   I'll take the total savings and/or credit, split that

24   proportionally among all the authorized wells, and then

25   just paste that out to that last spreadsheet.
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 1               So if they've got five wells and their

 2   total groundwater savings credit was a thousand

 3   acre-feet, I'll just put, you know, 200 acre-feet with

 4   each well.  And then spatially they can model that

 5   based on those groundwater diversion locations.

 6          Q.   Once you do that, once you create that

 7   dataset that we've looked at and you give it to

 8   Ms. Sukow and/or Mr. Wylie, do you have involvement in

 9   that process after you give that to them?

10          A.   No.

11          Q.   You don't do any of the modeling itself?

12          A.   None at all.

13          MR. MAY:  That's all that I have.  Thanks.

14          THE HEARING OFFICER:  Thank you, Mr. May.

15               Mr. Lemmon?

16          MR. LEMMON:  I had a couple of questions.

17   

18                      CROSS-EXAMINATION

19   BY MR. LEMMON:

20          Q.   Cindy, can you tell us if there are

21   groundwater conversions in the Thousand Springs or the

22   Billingsley Creek reach that have not been used in the

23   last couple years that have been used previously?

24          A.   Would you be referring to somebody with an

25   alternate irrigation source or something that just is
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 1   simply dry?

 2          Q.   Something that has been supplied with water

 3   from the North Side Canal Company that -- you know,

 4   well owners that have put in conversions and in the

 5   past have done -- participated in the conversion

 6   program.

 7          A.   Well, I guess I'm still a little unclear on

 8   what you're asking.  But let me take a stab, because

 9   this information might be helpful.

10               There have been numerous projects that have

11   been undertaken in the last, oh, I don't know, four or

12   five years involving tailwater, wastewater, tailwater

13   at the end of the North Side system where the North

14   Side, you know, wanting to reduce its operational spill

15   have worked with landowners that happened to have wells

16   and groundwater rights to say "We're going to build

17   this sediment pond.  And if you'd like to pump out of

18   it, you know, in lieu of pumping groundwater, then

19   that's dandy.  You go to the Department and file your

20   Application for Permit and get a permit."

21               But to my knowledge, none of those projects

22   are included in the mitigation plan.

23          Q.   That's --

24          A.   Does that get anywhere close to what you

25   were asking?
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 1          Q.   That's not quite exactly what I was asking.

 2          A.   Okay.

 3          Q.   I was asking if projects that have used,

 4   say, rental water in the past delivered through the

 5   canal laterals --

 6          A.   Uh-huh.

 7          Q.   -- do you know of any of those that are

 8   not -- that have been used in the past that are not

 9   being used within the last two years?

10          A.   That, I understand.  Yes, there are a

11   number of projects that were originally included on the

12   conversion list, 2007, 2008, that are no longer

13   participating.  Those projects have been replaced with

14   other projects.  And most of the projects that have

15   dropped out are further down the North Side system.

16          Q.   Okay.  You also testified that there were

17   farmers -- a couple of farmers in what you called the

18   voluntary dry-up program that had enough water rights

19   that they didn't need to use their groundwater rights

20   to irrigate their acreage, and therefore they're given

21   credit or you're recording credit as those groundwater

22   rights not being pumped.

23          A.   Uh-huh.

24          Q.   Are those supplemental wells?  How do they

25   have enough water rights to cover their land without
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 1   using those wells?

 2          A.   One project, the well -- the water right --

 3   the groundwater right was supplemental.  So I believe

 4   there was enough canal water on that land to begin with

 5   that the owner might have brought in a little bit --

 6   you know, might have bought or leased, maybe is relying

 7   on annual leases of water to make up the difference.

 8               The other project was about half and half

 9   supplemental and primary groundwater.  This individual

10   just decided that he didn't want to pump his wells

11   anymore, and I think he actually purchased a

12   considerable number of additional shares from other

13   people and moved them onto his property, and has

14   managed them so that he hasn't had to pump his wells.

15          MR. LEMMON:  Okay.  Thank you.

16          THE HEARING OFFICER:  Redirect.  TJ?

17          MR. TJ BUDGE:  Yeah.

18   

19                    REDIRECT EXAMINATION

20   BY MR. TJ BUDGE:

21          Q.   Ms. Yenter, just a couple follow-up

22   questions.

23               You were explaining that there have been

24   some conversions using wastewater.

25               Are those included in your spreadsheet?
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 1          A.   No, they're not.

 2          Q.   Can you explain why those haven't been

 3   included in your calculation of conversions?

 4          A.   They're not included in IGWA's mitigation

 5   plan.

 6          Q.   Explain why you think they're not included

 7   in the plan.

 8          A.   Now, let me make sure I'm talking about the

 9   right thing.  The ones that were developed at the end

10   of the North Side system using North Side wastewater in

11   lieu of groundwater?

12          Q.   Yeah.

13          A.   Those, as far as I know, have never been

14   specifically identified as being in IGWA's mitigation

15   plan.

16          Q.   Okay.  If those were included in part of

17   the mitigation plan, could you gather the conversion

18   data the same way you do with the others and include

19   those in your spreadsheet of conversions?

20          A.   Well, I don't know that I would, because

21   the measurement of that wastewater is sometimes a

22   little more elusive than, you know, the measurement of

23   a specific number of rental -- you know, a specific

24   proportion of rental water to a specific headgate.

25          Q.   Yeah.
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 1          A.   It's not as controlled.  And if there's

 2   extra wastewater that isn't used, then it will spill.

 3          Q.   Yeah.

 4          A.   And so it's a little different than -- and

 5   I believe the motivations for the creations of those

 6   projects are somewhat different than the conversions

 7   using the replacement water.

 8          Q.   Now, those projects do have a benefit

 9   because they're not pumping groundwater; right?

10   They're using wastewater instead of groundwater?

11          A.   Yes.

12          Q.   If we could measure the amount of surface

13   water that's used in lieu of groundwater to make it

14   easy to create -- to add those to your spreadsheet, is

15   that something you could do then?

16          A.   I don't know.  I'd have to see it.

17          Q.   Okay.

18          A.   I mean I'd have to see the proposal.

19          Q.   Do you have any lists or other documents

20   that identify these wastewater conversions?

21          A.   Not that I'm going to give you.

22          Q.   Who would we talk to to find out where

23   these have taken place?

24          A.   Oh, you know, they could be queried

25   probably out of our database.  We don't -- you know,
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 1   typically don't make it a habit to give lists of stuff

 2   like that to people.  But they could be queried out of

 3   our database, possibly Mr. Hansten with the canal could

 4   tell you where those projects were, because the canal

 5   company's got a hand in it.

 6               Now, how the canal would feel about you

 7   using their project for credit, I don't know.

 8          Q.   Yeah.

 9          A.   But that would be between you and them.

10          MR. TJ BUDGE:  Okay.  I've got no further

11   questions.

12          THE HEARING OFFICER:  Mr. May?

13          MR. MAY:  No.

14          THE HEARING OFFICER:  Mr. Lemmon?

15          MR. LEMMON:  No.

16          THE HEARING OFFICER:  Okay.  Thank you,

17   Ms. Yenter.

18               We're at about five to 5:00.  What's the

19   desire of the parties?  Is this a good place to break

20   for the evening?

21          MR. TJ BUDGE:  Yeah.

22          MR. HAEMMERLE:  Are we breaking?

23          THE HEARING OFFICER:  I'm just asking.

24          MR. HAEMMERLE:  Do you want to get Hansten done

25   before we go?
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 1          MR. RANDY BUDGE:  I thought we did.

 2          MR. MAY:  I don't think we went over the

 3   exhibits.

 4          MR. TJ BUDGE:  No, Fritz wants to read into the

 5   record some of the content from Hansten's deposition

 6   transcript.  I don't know if that's something you are

 7   prepared to do as well, or if you want to do that

 8   tomorrow.

 9          MR. HAEMMERLE:  Well, what I wanted to do was

10   just fairly summarize what I believe -- you know, if

11   you want to go read in line by line or just --

12          MR. RANDY BUDGE:  You want to do a midcase

13   closing argument?

14          MR. HAEMMERLE:  Well, I'll be prepared to

15   tomorrow, then, to do line by line from his deposition

16   to summarize.

17          MR. RANDY BUDGE:  Well, I thought we stipulated

18   to admit his deposition.

19               Why would we be going line by line to read

20   it a second time?  The Director can obviously read the

21   deposition in evidence.

22          MR. HAEMMERLE:  I thought in lieu of live

23   testimony we'd have the opportunity to summarize

24   relevant points to make it easier for the Director to

25   find them, as opposed to fishing around the entire
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 1   deposition.

 2               Are we off the record?  We can fight about

 3   this off the record.

 4          MR. RANDY BUDGE:  Yeah.

 5          THE HEARING OFFICER:  All right.  Well, let's

 6   adjourn for tonight, and we'll pick up tomorrow.

 7               Do you want to start at 9:00, or do you

 8   want to start at 8:30?  We used to start at 8:30 in the

 9   Rangen matter.

10          MR. HAEMMERLE:  Let's do it.

11          THE HEARING OFFICER:  8:30?

12          MR. HAEMMERLE:  8:30.

13          THE HEARING OFFICER:  Is that good for

14   everybody?

15               Let's start at 8:30.  And then we'll start

16   the testimony and maybe get ahead.  And so let's go off

17   the record.  We'll start tomorrow.

18               Thanks, Jeff.

19               (Hearing adjourned at 4:55 p.m.)

20                            -oOo-

21   

22   

23   

24   

25   
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23 2060A *kx B4 23 water by Rangen, Inc.
24 2061A *xk B4 24 And because of those two pending matters,
25 2062 *¥xx B4 25 it wasimportant to the Director that we schedule this
Page 7 Page 9
1 I N D E X (Continued) 1 hearing expeditioudly.
2 2 So | want to thank the parties verbally
3 EXHIBITS 3 today for their preparation today. | know it was under
4 NO. MARKED RECEIVED | 4 ashorttimeframe. And | want to express my
5 2063 *¥*k B4 5 appreciation.
6 2064A **x B4 6 Now, we talked about some preliminary
7 2065A *¥xx B4 7 mattersthat need to be addressed today. And | suppose
8 2066A **xx B4 8 thefirst of those matters has to do with an order, or
9 2068 *x%x B4 9 atleast aletter that | issued last week, regarding
10 2070 **% B4 10 the status of Rangen, Inc., in this mitigation hearing.
11 2074 R V. | 1 And theletter, as| recal itstext,
12 12 informed Rangen and the other parties that the protest
13 13 that wasfiled by Rangen was not timely because the
14 14 filing fee was not paid with the protest. And asa
15 15 result, the letter stated that Rangen would not be
16 16 considered a party for -- at least a protestant party
17 17 for this particular hearing.
18 18 And in response | see that Rangen has filed
19 19 apetition to intervene as well as some supporting
20 20 affidavits or a supporting affidavit. And so at this
21 21 point in time, unless the parties have other comments,
22 22 it seemsto me we ought to take the motion up, the
23 23 motion to intervene up at this point in time.
24 24 And before we go there, | want to go around
25 25 and introduce the parties. So let's start with IGWA,
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1 if wecan. Please state either your position or your 1 so that they can be projected on the screen for
2 representation. 2 discussing during the hearing today.
3 MR. BRENDECKE: I'm Chuck Brendecke. I'm an 3 THE HEARING OFFICER: Thank you.
4 engineering consultant for IGWA. 4 And | assume, Mr. May, that you brought
5 MR. TIBUDGE: My nameisTJBudge. I'm one of 5 your technical electronic wizardry with you today?
6 theattorneysfor IGWA. 6 MR. MAY: | do.
7 MR. RANDY BUDGE: Randy Budge, one of the 7 Now, TJ, just to address this, since we're
8 attorneysfor IGWA. 8 doing it -- we can talk about it later asit comes
9 MR. MAY: Justin May representing Rangen, Inc. 9 up -- do we need to go through the spreadsheets so we
10 MR. HAEMMERLE: Fritz Haemmerle, Rangen, Inc. |10 need it live up there? | can certainly do that, if |
11 MS. BRODY: And Robyn Brody with Rangen. 11 can figure out which onesthey are.
12 THE HEARING OFFICER: And | think wehaveone |12 MR. TJIBUDGE: Y eah, they have exhibit numbers.
13 more party sitting in the gallery. 13 MR. MAY: Okay.
14 Mr. and Mrs. Lemmon. 14 MR. TIBUDGE: Soif you can pull up the
15 MR. LEMMON: Yeah. Gary Lemmon, Blind Canyon |15 exhibit number aswe did before.
16 Aquaranch. 16 MR. MAY: Yeah, | can pull up the exhibit
17 THE HEARING OFFICER: And you're certainly 17 number, and | have what you sent as the .pdf, you know,
18 willing to sit at the table up here. I'm sure you'd 18 aready loaded in. If we need the spreadsheets, I'll
19 feel much more comfortable. 19 just need to make sure that we get that done.
20 And, Linda, you can come forward as well, 20 MR. TIBUDGE: I'll giveyou athumb drive
21 if you'dlike. 21 during the break to make sure you've got those.
22 MS. LEMMON: I'm fine here. 22 MR. MAY: Okay. | know | got them. You
23 THE HEARING OFFICER: Okay. All right. And 23 e-mailed them to us yesterday.
24 just for the record, because we're talking about party 24 MR. TIBUDGE: Okay.
25 status, it's my understanding that the Lemmonsfiled a 25 MR. MAY: But welll coordinate. Thanks.
Page 11 Page 13
1 protest, it wastimely, and paid the appropriate fee 1 THE HEARING OFFICER: Okay. Other preliminary
2 for filing the protest. So they're recognized as a 2 matters?
3 party inthis contested case proceeding. 3 Okay. Let'stake up the motion to
4 Okay. Other matters that we need to talk 4 intervene.
5 about? 5 Who will speak? Robyn?
6 MS. McHUGH: Mr. Director. 6 MS. BRODY: Thank you.
7 THE HEARING OFFICER: Yes. 7 Director Spackman, in response to the
8 MS. McHUGH: Candice McHugh. | just wantedto | 8 letter that we received Friday afternoon, Rangen has
9 make anote for the record that | represent Butch 9 filed actually two motionsthat are related to each
10 Morris, who may be called as awitness. Just for the 10 other. Oneisapetition to intervene. And thereisa
11 Director's information. 11 supporting affidavit from Justin May that wasfiled in
12 THE HEARING OFFICER: Okay. Thank you. 12 connection with that petition to intervene,
13 Others? We won't introduce everybody in 13 Simultaneously, with that we also filed a
14 thegallery, unlessit'simportant to you to have your 14 motion for reconsideration of your -- of your decision
15 name on the record. 15 that's set forth in the letter. And this morning we
16 Okay. Yes, TJ. 16 filed asupplemental brief in support of the motion for
17 MR. TJIBUDGE: Director, one thing | explained 17 reconsideration and also an affidavit of Justin May in
18 to Garrick before you arrived, some of the exhibits 18 support of that motion for reconsideration. | just
19 that IGWA hasidentified are spreadsheets. And we 19 want to make sure that you're aware of al the
20 provided hard copies for the witness and for you of all 20 documents that have been filed.
21 of IGWA's exhibits, except for those spreadsheets. We |21 | think in order to address these sister
22 provided those on athumb drive. And those have been 22 motions, we have to start with the backdrop of Rule 52
23 provided to Mr. Baxter. So those will be available 23 that the Department has promulgated. Rules of
24 electronically to the Department. 24 procedure under the Department's own rules are meant to
25 And Justin May has copies of those as well 25 be construed liberally with an aim of securing ajust,
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1 speedy, and economical resolution. 1 City'sintervention in this matter.
2 And | think it'simportant to start there, 2 Thereis no doubt in anyone's mind in this
3 because the reason that's stated in the |etter that you 3 room or who has participated in this matter that Rangen
4 provided that Rangen cannot participate in this hearing 4 isaparty. Rangenistheinterested party. It's
5 asaprotestant party isthefailureto file a$25 fee 5 Rangen'swater right that isat issue. If anybody
6 with the protest that was timely filed and accepted by 6 should have standing to participate in this casg, it's
7 the Department. 7 Rangen. And a$25 fee ought not prevent that from
8 Rangen has filed a petition to intervene 8 taking place. Thereisno prejudiceto anyone. The
9 because we understand that the Department hasroutinely | 9 only prejudice that will result isto Rangen.
10 accepted parties participation in matters where a 10 And for those reasons we would ask that the
11 protest was not timely filed. 11 petition to intervene be granted.
12 We've set forth in the motion for 12 Now, Director Spackman, we don't believe
13 reconsideration and in the supplement that wefiled why |13 you even have to get to that petition for intervention.
14 we don't believe that we even have to get to the 14 Rule 58, the rule that was cited in your letter
15 petition for intervention. We think we should just be 15 explaining why Rangen could not participate, if you
16 alowed to participate because of what we did do, the 16 look at the text of that rule, you'll seethat it's all
17 substantial compliance. 17 about filings that are made by mail; that if you submit
18 And | don't want to just reiterate what's 18 afiling by mail and if you don't have the fee with it,
19 inthose briefs, but the petition to intervene clearly 19 it'sincomplete.
20 isamechanism that's available to Rangen. Inthis 20 And we know it -- we know that that's the
21 particular case Rangen from the moment -- IGWA filed |21 way to read the rule because it's -- you read the rule
22 itsmitigation plan actualy in Rangen's delivery call 22 completely, in context.
23 matter. If youlook at their mitigation plan, you'll 23 The Department has Rule 300, which governs
24 seeit's got the exact same caption that was assigned 24 actualy thefiling of documents, and Rule 300 tells us
25 to Rangen'sorigina delivery call. That'swhereit 25 that the Department doesn't accept filings without a
Page 15 Page 17
1 wasfiled. 1 fee. Well, inthis case the Department did accept
2 And in response to that mitigation plan, 2 Rangen'sfiling without afee. And we know that
3 the Department issued anotice. And that notice set 3 because the document, the protest that Rangen filed,
4 forth when this hearing was going to take place, 4 was actualy hand-delivered to the Department, and it
5 advised Rangen to get its witnessesin order and to 5 hasthe Department's stamp on it, and it's attached to
6 provide copies of exhibits, and told Rangen that it was 6 Justin May's affidavit in support of the petition to
7 entitled to participate. 7 intervene.
8 And Rangen received this notice along with 8 We have a situation that falls -- the
9 all of the other parties who participated in Rangen's 9 Department's procedural rules don't address this type
10 delivery call: the Surface Water Coalition folks, the 10 of situation. We don't fall within Rule 58 because we
11 City of Pocatello. From the beginning Rangen hasbeen |11 didn't mail it in. And we don't fall within Rule 300
12 treated as a party to this matter. 12 because the fact of the matter is the Department did
13 And we know that because once we got the 13 accept thefiling. So we're outside of those rules.
14 mitigation plan and the order telling us that a hearing 14 Now, courts have actually looked at this
15 was going to be conducted, what we did was we 15 kind of situation before. And in the supplemental
16 immediately -- in fact, we got the notice of hearing | 16 brief that we provided this morning, the Utah Supreme
17 believe on a Friday, and by Monday morning | was 17 Court had a situation where Harley-Davidson appeaed a
18 already in contact with Mr. Budge trying to arrangefor | 18 workers compensation determination. And the
19 discovery. 19 Harley-Davidson appeal, it wasamess. Itwasa
20 Wefiled a stipulation and a joint motion 20 disaster.
21 asking the Director to enter an order authorizing us to 21 Harley-Davidson, they didn't have the right
22 engagein discovery. After that | think in the past 22 caption on it, they didn't have the right information
23 seven daysor ten days, | think we've conducted four or |23 init, and they didn't pay the filing fee. And the
24 five depositions. We've exchanged rapid-fire 24 court of appeals said, "No, you can't participate.

N
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discovery, documents, exhibits. We've protested the

25

It'sajurisdictional issue. Your appeals, it's no
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1 good." 1 TJ or Randy, response?
2 The Utah Supreme Court reversed that 2 MR. TJIBUDGE: Thanks, Mr. Director.
3 determination finding that, just as we're asking the 3 These motions camein late, so | haven't
4 Department to rule under Rule 52 here for that liberal 4 had alot of timeto prepare the response. And | think
5 construction, that there was substantial complianceand | 5 what might be most beneficial isto review some of the
6 that it was not ajurisdictional issue and that 6 rulesthat will govern your decision on thisissue.
7 Harley-Davidson could be allowed to proceed on its 7 There'sreally two issues at play: Oneis
8 appedl. 8 whether Rangen's a party to the case; and then the
9 The Court noted that there would be other 9 second issueis whether the protest isvalid, even
10 remedies that might be availableif there were some 10 though the filing fee wasn't paid on time.
11 kind of prejudice associated with it. In this case 11 The Department's rules of procedure define
12 there's absolutely no prejudice whatsoever. 12 who qualifies as aparty in any case before the
13 | don't want to rehash all of the arguments 13 Department. And that'sin Rule 151. And soin
14 that arein that motion for reconsideration. We don't 14 response to Rangen's petition for reconsideration, |
15 even think that Rangen was required to file a protest. 15 pulled thisout, and | think it's worth pointing out a
16 If you look at 42 -- Rule 43 doesn't actually set forth 16 few things.
17 the procedure for mitigation plans. It incorporates by 17 Rule 150 defines who qualifies as a party.
18 reference the water transfer rule under Idaho Code 18 And it's either applicants, claimants, appellants,
19 42-222. 19 petitioner's, complainants, respondents, protestants,
20 And that's an interesting rule, when you 20 or interveners. Those are the classes of people who
21 look at 42-222. Remember, it wasn't written for 21 are parties before Department cases.
22 mitigation plans. It wasn't written for this. And 22 Rules 151 through 156 then define who falls
23 whatittellsusisthat whenyoureina 23 in each of those classes. And as | look through
24 water-transfer situation, if you have a protest, you 24 these -- | won't read them all, but there's -- none of
25 haveto filethe protest. And upon paying of the 25 these identify somebody as an automatic party to a
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statutory fee, then the Department shall investigate
the matter and conduct a hearing thereon.

And it'sinteresting, the language in that
statute, because what the Department is supposed to
investigate under the statute is the protest. Rule 43
works differently.

Rule 43, the Department actually made the
decision to conduct a hearing on the mitigation plan so
that it could evaluate it under Rule 43 criteria.

And so this gets back to the whole essence
of this, whichisit's Rangen's delivery call, it's
Rangen's water right. There's absolutely no reason
that Rangen should have to file a document letting IGWA
know or letting the world know that we're protesting.

Everybody knows we're going to protest
this. Everybody knows that we are protesting it. It
is apparent from everything that has taken place in
this case since that notice was issued.

So for those reasons, Director Spackman, we
would ask that you either, one, alow usto intervene
asa-- wewould -- ask you to alow usto intervenein
this matter or to grant Rangen's motion for
reconsideration.

Thank you.

THE HEARING OFFICER: Thank you, Ms. Brody.
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case. They must either file acomplaint or have a
complaint filed against them, file a protest, or be an
intervener.

What Rangen's advocating for is a class of
water users who are automatically partiesto any case
before the Department, whether they file anything or
not. To my knowledge, that's never been the
Department's practice. And I'm not aware of any of the
Department's procedural rules that allow that.

Next | looked at the conjunctive management
rules regarding mitigation plans, and that's Rule 43.
And in that rule it explains that mitigation plans will
be decided following the procedure that's used for
water-right transfers under daho Code 42-222.

And that statute does very clearly say that
protests shall be filed within ten days of the last
date of publication. It then says, "Upon receipt of
any protest accompanied by the statutory filing fee,
the Department will undertake the procedures set forth
in42-222."

The Department's rule of procedure No. 58,
which Rangen does cite, it does also say that protests
are not deemed accepted until the filing feeis paid.

So on the issue of whether Rangen is
automatically a party simply because the mitigation
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1 affects Rangen, | don't think there's any legal 1 The challenge for meisthat | have aduty
2 support. By that same argument someone could say that 2 tomy clients. And I know from meeting with my clients
3 the Mussers are automatically parties, some of the 3 that they don't feel that Rangen has been particularly
4 other downstream users are automatically parties since 4 fair intheir litigation strategy. And Rangen's
5 they might be affected. 5 strategy has been frustrating to them, to say the
6 Asyou could imagine, that would create a 6 least. And | know that my clients do not feel much of
7 host of challenges with people saying they had 7 adesireto cut Rangen any slack at this point.
8 automatic status because they were somehow affected by | 8 And so the decision for us today is what do
9 themitigation plan. 9 we make of this apparent conundrum. And | think there
10 So | think for Rangen to be admitted asa 10 are some solutions that will require perhaps a
11 party at this point would probably require the 11 compromise on both sides.
12 stipulation of IGWA to allow Rangen to be a party 12 But the solution we had in mind is this: |
13 despite not having appropriately filed its protest 13 think IGWA could alow and stipulate to Rangen
14 timely. 14 participating in this proceeding and being a party and
15 The second issue is even if Rangenisa 15 having the opportunity to assert the issuesraised in
16 party, isitsprotest valid. And the statute | decided 16 its protest, which was not timely, on afew conditions.
17 explainsthat the protest isn't deemed accepted until 17 One of those conditions would be that the
18 thefiling feeispaid. 18 curtailment order would be stayed pending the appeals
19 So even if there was some -- if you accept 19 process. Thiswould have two effects: 1t would stay
20 the argument that they're automatically a party, their 20 thecurtailment of junior-priority rights, but we also
21 protest nonethelessisn't valid, and so they're not in 21 expect it would stay the cease-and-desist order that
22 aposition to challenge the evidence that IGWA will put |22 followed that.
23 onin support of its mitigation plan. 23 That would allow Rangen to continue to use
24 And so this|leads me again to the 24 water from Billingsley Creek during the appeals

N
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conclusion that as | read the statutes in the
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process. | know Rangen plansto challenge the
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Department's rules of procedure, Rangen is not avalid
protestant in this proceeding, nor are they a party to
this proceeding.

And this puts IGWA, and me frankly, ina
bit of adifficult position. | don't think Rangen can
participate here today or challenge our evidence unless
we stipulate to forgive them for their error and allow
them to be a party to this case and to accept their
protest even though they did not follow the
reguirements.

And | say this putsmein adifficult
position because you don't practice law very long
before you realize every attorney makes a mistake once
in awhile or they get something wrong on their
calendar or they miss some deadline for amotion or
something like that.

And the practice of law is certainly alot
more enjoyable if attorneys will give each other a
little leeway and recognize that. And it has been my
practice to be very liberal and allowing opposing
counsel forgiveness when they make mistakes, because
I'm certainly going to make some of those myself.

And so persondlly | feel empathy for the
mistake that's been made and a desire out of
professional courtesy to perhaps forgive them for that.
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cease-and-desist order and challenge the portion of the
curtailment order on which it is predicated.

IGWA certainly hasissues that it intends
to appeal that could relieveit of the curtailment
obligation. And so thiswould alow the status quo
essentially to remain as it was the date the
curtailment order was issued.

The Director has authority under hisrules
of procedure to stay hisorders. And so if Rangen
would stipulate to that or agree to that condition,
that would allow this proceeding today to go on and
Rangen to participate as it has prepared for.

The other piece of that condition would be
that once the appeal is decided, we'll then know for
sure whether the groundwater pumpers have to mitigate
or not.

There isthe potential that, Director, you
could decide in this proceeding that mitigation is
required and the pumpers could spend alot of money
mitigating, only to then have ajudge decide that that
mitigation was never necessary.

And so what we'd propose is that Rangen be
aparty to this case, their protest be allowed to be
heard, but that the curtailment order and the
cease-and-desist order be stayed pending the appeal
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1 process. And once that appeal processis completed, 1 and that kind of thing, Rangen's aclaimant. Rangen
2 that IGWA be given areasonable time to implement 2 filed adelivery call. Wereaclaimant. Andwe are a
3 mitigation -- mitigation solutions that the Director 3 party to this matter and have participated in it
4 approvesin this proceeding, if, as aresult of the 4 actively for the past two years.
5 appeal, those are still necessary. 5 What's interesting from IGWA's position
6 That'sal | have, unless you have any 6 herethismorning iswe don't hear one word about
7 questions. 7 prejudice, about how they're impacted by the failure to
8 THE HEARING OFFICER: | have one question, TJ. 8 pay thefiling fee. Nothing. Because thereisn't any.
9 MR. TJIBUDGE: Yes, please. 9 Itisunjust to let a $25 filing fee wag the dog.
10 THE HEARING OFFICER: Where do you stand onthe |10 | appreciate the solutions outlined by
11 petition to intervene? 11 IGWA, but they're not acceptable to Rangen. Because
12 MR. TIBUDGE: Thank you. | had anote on that. 12 frankly, if there is some defect -- we don't believe
13 Under Rule 352 of the Department's rules of 13 thereisadefect in what's happened herein alowing
14 procedure -- I'll just read that real quick. Thisis 14 Rangen to participate, it's not going to be cured by
15 therulethat deals with petitions to intervene. It 15 some kind of stipulation on IGWA's part.
16 says, "Petitionsto intervene must befiled at least 14 16 The Director has discretion to hear the
17 days before the date set for formal hearing or by the 17 petition to intervene. Rule 52 dictates ajust result
18 date of the pre-hearing conference, whichever is 18 and liberal construction of those rules.
19 earlier, unless a different timeis provided by order 19 And for those reasons, Director Spackman,
20 or notice." 20 wewould ask that you, one, reconsider the decision.
21 There has not been any order allowing 21 And if you won't, then to allow Rangen to intervenein
22 petitionsto intervene up until the day that the 22 this matter this morning.
23 hearing begins. So under the Department's rules of 23 Thank you.
24 procedure, that petition to intervene cannot be 24 THE HEARING OFFICER: Anything further,
25 granted, but under the proposal that we made Rangen 25 Mr. Budge?
Page 27 Page 29
1 would be allowed to be a party. 1 MR. TIBUDGE: No, thank you.
2 THE HEARING OFFICER: Okay. Thank you. 2 THE HEARING OFFICER: Okay. What | will doin
3 Ms. Brody? 3 thisparticular case -- and | appreciate the arguments
4 MS. BRODY:: In asserting that Rangen is a party 4 from both sides. And, Ms. Brody, you made some
5 tothisaction, we aren't suggesting that there should 5 compelling arguments. | struggled with the equities
6 bearulethat any water user on the system should be 6 and the realization that Rangen has participated since
7 alowed to participate. 7 thetime we set thisfor hearing, that all the parties
8 Remember where this mitigation plan was 8 anticipated that a protest would be filed, that Rangen
9 filed. It wasfiledin Rangen's delivery call. It was 9 would beaparty. And so | -- the conjunctive
10 filedin direct responseto the final order that was 10 management rules are uniquein that ahearing is
11 issued ordering curtailment. The only water right 11 required when amitigation plan isfiled.
12 that'sat issueis Rangen's. 12 Nonetheless, there is a requirement that we
13 And Rangen's argument is because of that 13 publish notice and the protest be filed. Because of
14 status and because of the way that Rule 43 operates, we |14 the short time period that was imposed between the time
15 should be alowed to participate outside of any kind of |15 that we scheduled the hearing and the actual hearing
16 protest. 16 date, the protest, in fact -- | think the last date for
17 The protest procedure is about giving 17 protest was aweek ago today. And so there wasn't a
18 noticeto Mussers, other folks like Blind Canyon 18 lot of time for usto sort this out.
19 Aquaranch, and giving them the opportunity to comein |19 And as aresult -- well, let me back up. |
20 and be heard in thisforum, in this particular matter. 20 want to be consistent with what we have done regarding
21 That'swhat we're saying. And that's why werearguing |21 thefiling of protestsin the Department.
22 that we don't haveto file the protest. We didn't have 22 And, Ms. Brody, | don't need to go to the
23 to pay thefee. And we ought to be allowed to 23 arguments that you have presented so that Rangen can be
24 participate on that basis alone. 24 aparty, because we have a protestant that timely filed
25 Rangen, asfar as definitions of parties 25 aprotest. We have a contested case, at least in the
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1 typical way in which those contested cases are created 1 That matter -- that particular water permit
2 before the Department. And the Department has 2 has not been acted upon by the Department, other than
3 typically allowed and considered petitions for 3 intermsof publication, and it hasn't been determined
4 intervention or petitions to intervene when thereisa 4 that the permit will even be granted.
5 contested case that's pending before the Department. 5 And so until that happens, it's not -- it
6 And so in this particular case, we have a 6 should not be part of the mitigation plan and shouldn't
7 contested case, we have avalid protest, and | have the 7 be something that is considered by the Department at
8 discretion or the authority under the rules of 8 thispointintime. Wejust don't know if that
9 procedure to allow intervention by order, as | read the 9 application is going to be granted.
10 rule. 10 Rangen has filed its own application.
11 And so | so order today that Rangen will be 11 There may be other protests, any number of matters
12 recognized as an intervener in this contested case and 12 could occur. But until that occurs we should not spend
13 can fully participate. 13 our timein this hearing addressing what might be,
14 | see no reason for prejudice that this 14 because we just don't know.
15 order, or alowing intervention, would cause to the 15 Proposals 4 and 5 of IGWA's mitigation plan
16 parties. Everybody anticipated that Rangen would bea |16 deal with proposed mitigation solutions that involve
17 party today. And so | grant intervention, and | will 17 replacing fish and paying lost profits.
18 issue awritten order so that the record documents the 18 IGWA presented this argument actually in
19 granting of the petition. 19 the Snake River Farms case, and the Director at that
20 Okay, everyone? 20 time unequivocally ruled out of hand, no, that ordering
21 So Rangen will fully participate as an 21 any kind of payment or fish solution would exceed his
22 intervener and afull party in this matter. 22 statutory authority and is not something that he could
23 Mr. Budge? 23 do.
24 MR. TIBUDGE: Director, will theissues be 24 So we would ask that proposals 4 and 5 be
25 limited to those raised in the Lemmons' protest, or 25 dismissed and that there not be any evidence of those
Page 31 Page 33
1 will it include the issues raised in Rangen's protest? 1 proposals presented here today.
2 THE HEARING OFFICER: | anticipate that al 2 Proposals 6 through 9 of IGWA's mitigation
3 issueswill be on the table, that everybody was 3 plan are, by IGWA's own admission in its mitigation
4 apprised of thoseissues. And | don't want to 4 plan, really concepts at this point in time. Concepts,
5 promote -- from my perspective, | don't want to promote | 5 however, without technical support are not proper
6 form over substance, and | don't want to deny Rangen 6 components of amitigation plan and isn't something
7 the opportunity to participate. 7 that the Department, that you, can evaluate under
8 So what we're going through is, | guess, a 8 Rule43.
9 formality. But from my perspective everybody 9 Until you know the particulars of those
10 anticipated that Rangen would participate. |'m more 10 particular solutions, you cannot eval uate whether they
11 concerned about the precedent that | set if | start 11 would in fact result in replacement water to Rangen.
12 allowing or | start recognizing protests when the 12 You haveto have the details. It'simperative.
13 filing fee has not been timely paid. 13 And in fact, in the Snake River Farms case,
14 Okay. Next we have some more motions. 14 the Hearing Officer, Justice Schroeder, remarked on a
15 Ms. Brody? 15 proposal actually that Clear Springs had made. It was
16 MS. BRODY:: Yes, Director Spackman. 16 apparently during the hearing there was a suggestion of
17 Rangen has filed amotion in limine and a 17 somekind of pump-back option that Clear Springs was
18 motion to limit the scope of the proposals that are 18 proposing instead of an over-the-rim solution.
19 actually considered part of the mitigation plan. 19 And Justin Schroeder clearly ruled in that
20 The first motion deals with proposals 3 20 case, look, it'sjust a concept. It's a concept
21 through 9 of IGWA's mitigation plan. Proposa No. 3is |21 without technical support. He said, "It's one that
22 dl about the assignment of the water permit 22 should be explored, but until | have more, I'm not
23 application that IGWA has -- excuse me, not IGWA, but |23 goingto ruleonit."
24 that certain groundwater districts have filed on the 24 And he didn't, with good reason, because
25 talusslope water at Rangen's facility. 25 without the details you can't evaluate whether the
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1 solutions, the proposed solutions would in fact result 1 Once the order was issued -- and frankly a
2 inreplacement water to Rangen under Rule 43. 2 little more -- dealing perhaps more acres than we
3 From our perspective -- and let me move on 3 anticipated, there, as you might imagine, was a quick
4 actually to address the Tucker Springsalso. IGWA has | 4 action to figure out how we actually mitigate this
5 filed a second mitigation plan proposing a pipe 5 curtailment order.
6 solution from Tucker Springsto deliver water to 6 And we met with our clients and we talked
7 Rangen. Itisaconcept. No details. 7 about solutions that had been discussed previously, and
8 More than that, it's a concept proposed in 8 weidentified things that they often do, too, when they
9 asecond mitigation plan which has not yet been 9 need water. They install pumps, they install pipes,
10 published to the public, which has not yet gone through |10 they exchange water and things of that nature.
11 the procedural steps that we've been talking about this |11 And we felt it was important to get the
12 morning. 12 mitigation process started as quickly as possible. And
13 And so until that happens, it shouldn't be 13 so we did submit a mitigation plan within ten days or
14 addressed in this hearing. | appreciate the effort to 14 so, if my recollection isright, of the curtailment
15 beefficient. But again, it makes no sense to address 15 order.
16 Tucker Springs until we have a clear proposal: 16 | think with some cooperation Rangen could
17 engineering, real investigation, support, aplanonhow |17 have looked at those mitigation proposals, identified
18 it'sgoing to be done, because then you can get into 18 which ways they thought were most effective to get them
19 the nitty-gritty about whether it satisfies Rule 43. 19 water, and we could have sat around the same table and
20 Bottom lineisthat from Rangen's 20 been along ways down the road of implementing ways to
21 perspective the next two days ought to be spent talking |21 actually get water to Rangen's facility.
22 about credits for conversions, dried up acres, and 22 Unfortunately, what we've learned from this
23 recharge activities and the Sandy Pipeline. Those 23 proceeding is that Rangen has been far more interested
24 are -- those are the mitigation proposals that are 24 inkilling IGWA's mitigation plan than finding ways to
25 redl, that are on the table, and that ought to be dealt 25 get water to its facility.
Page 35 Page 37
1 with. Therest of this, until there are clear plans, 1 We admit that we don't have every
2 the Director ought not consider it. 2 mitigation proposal fully engineered. We don't have
3 Thank you. 3 all of the easementsin place, haven't undertaken the
4 THE HEARING OFFICER: Thank you, Ms. Brody. | 4 condemnation actions that may be necessary. And we
5 Mr. Budge? 5 don't think it would have been a practical or effective
6 MR. TIBUDGE: Thank you, Mr. Director. 6 useof time or resourcesto do that. First given the
7 I'll address first what was actually a 7 time constraints, and second given the costs involved.
8 motion to dismiss parts 3 through 9 of our mitigation 8 We view amitigation plan as not all that
9 plan, and then secondly address our desire to put on 9 much different than awater right application or a
10 some explanation of another mitigation solution that 10 transfer application. When awater user filesfor a
11 weveidentified. Andjustin theinterest of 11 water right or atransfer, they provide the Department
12 efficiency, | would like to have some discussion of 12 with information to understand hydraulically how that
13 Tucker Springs. 13 will work. We're going to move water from A to B.
14 First, on the motion to dismiss alittle 14 We're going to change a point of diversion from C to D.
15 hit of background, | think, is appropriate. In 15 The water user doesn't run power to their
16 anticipating an order on the Rangen delivery call 16 proposed points of diversion, they don't drill wells,
17 proceeding, the groundwater pumpers had certainly 17 install pivots, interconnect systems, do engineering
18 discussed ways a curtailment obligation could be 18 until they know the Department will accept it from a
19 mitigated. 19 hydrologic standpoint that that can be implemented
20 At that time we had no ideaif there would 20 without injuring other water users.
21 beamitigation obligation, and if so, no ideawhat the 21 And that's what we anticipate this
22 extent of that obligation would be. So certainly not 22 proceeding being. We can discuss and explain each of
23 readlistic to spend money engineering, acquiring 23 our proposals, how they'll work in practice, how
24 easements, designing plans for mitigation proposalswe |24 they'll benefit Rangen.

N
a1

didn't know would exist or in what quantity.

25

We don't want to engineer an over-the-rim
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1 plan unlessthe Director decides that can reasonably 1 We've only had a short period of time to

2 address their need, or a pump-back plan. And once the 2 look at this, but we've sent interrogatories. We've

3 Director approves mitigation solutions, then we can 3 taken depositions. We've asked the questions, "Tell

4 evaluate which are cost effective, prepare the 4 us, what isyour plan?' so that we could formulate the

5 engineering, and do that. 5 objections that we're required to present at this

6 But there's certainly enough information 6 hearing.

7 for the Director to evaluate the hydraulics of our 7 And the issues on, for example, on

8 mitigation plan and whether they will in fact provide 8 proposals 6 through 9 isthere aren't any details.

9 water to Rangen. And we would certainly ask the 9 There's not any information, so Rangen can't react to
10 Director to listen to the evidence we have to present 10 it. Again, thisisthetimeand place. Thisisthe
11 at the hearing on this matter. 11 shot that Rangen has at these proposals.
12 Now turning to the Tucker Springs. Aswe 12 And if we don't have the details, then we
13 continue to investigate the mitigation solutions we 13 can't do our job. And that'swhy I'm saying it's
14 initially identified, another solution was brought to 14 not -- they don't meet the requirements under Rule 43
15 our attention involving another spring that's not far 15 in terms of what the details that the mitigation plan
16 away called Tucker Springs. 16 has, Rangen can't respond to it, and as a result, those
17 And we've been engaged in efforts to 17 proposa s should be dismissed.
18 procure the right to use some of that water for 18 When they come up with a particular plan
19 mitigation. The Tucker Springs project, which | won't 19 and if they want to discuss them with Rangen, terrific.
20 gointo detail, but it's really mechanically no 20 But until that happens, it's not ripe for the
21 different than like a pump-back or over-the-rim. It's 21 Department to consider. The Department shouldn't issue
22 just pumping water from one spring to other. 22 any kind of advisory opinion, and we ought to just
23 Wethink if Rangen isinterested in water 23 focusthis hearing again on the two issues that we've
24 they would want to hear more about it. We are not 24 got, the credits and the Sandy Pipeline. Those arethe
25 asking the Director to preclude Rangen from challenging |25 proposalsthat should be dealt with.

Page 39 Page 41

1 that proposal later on, but we do have Dr. Brendecke 1 Thank you.

2 herefrom Colorado. And we would like to preserve just 2 THE HEARING OFFICER: Okay. Thank you,

3 abrief, genera explanation of how that would work. 3 Ms. Brody.

4 That would benefit not only us and the Director to 4 Mr. Budge?

5 understand what else is out there, but also Rangen to 5 MR. TIBUDGE: Brief response.

6 understand this other solution. 6 | take exception to the idea that we

7 And if Rangen upon further investigation 7 haven't provided any details about our plans. Rangen

8 hasobjectionsto it, they would certainly have the 8 hasinterviewed a number of people, including

9 chanceto raisethose. We're not trying to foreclose 9 Dr. Brendecke and Lynn Carlquist, and we've explained
10 them from doing that, but we do think there's value in 10 exactly how each of these proposals benefits Rangen.
11 having this out there as another alternative that we're 11 Frankly, | find it abit disingenuous to
12 exploring at this point that we think is promising. 12 spend the first 20 minutes talking about fairness and
13 Any questions? 13 liberal construction and helping Rangen out and not
14 THE HEARING OFFICER: Thank you, Mr. Budge. |14 prejudicing them, and then the day before the hearing,
15 MR. TIBUDGE: Thank you. 15 amonth after our mitigation plan wasfiled, we get a
16 THE HEARING OFFICER: Ms. Brody? 16 motion to dismiss 70 percent of it.
17 MS. BRODY: The procedure set up for mitigation 17 So if they had those concerns, they could
18 plans doesn't provide for the kind of exploratory 18 haveraised them. But the truth isthey don't want
19 discussionsthat IGWA is proposing to have here. If 19 mitigation. We're here to show how we can provide it.
20 IGWA has aproposal, it's supposed to outlineit in 20 And in the past there have been people who have
21 detail, present it, explain how it provides either the 21 objected to mitigation, and the directors allowed it
22 steady state or the direct flow that the Director's 22 over their objection.
23 order requires. And then thisisthetime and place 23 That's what we're going to do. Well
24 for Rangen to present any objections that it has to the 24 explain to the Director the same thing we explained to
25 particular proposals. 25 Rangen in the depositions, and you'll understand
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1 exactly how they benefit Rangen and to what extent. 1 regarding items 6 through 9 of the mitigation plan.

2 THE HEARING OFFICER: Okay. Thank you, 2 And so we will hear evidence regarding

3 Mr. Budge. 3 proposals 1 through 3 and proposals 6 through 9 in the

4 As| look at the documents, | have two 4 hearing. And now let's go to the motion --

5 motionsthat are pending: Oneisamoation to dismiss 5 Yes, Mr. Budge.

6 proposals 3 through 9, and then thereisamotion in 6 MR. TIBUDGE: | apologize for talking so much.

7 limine related to presentation of any evidence 7 On 4 and 5, which are the fish replacement

8 regarding water being provided from Tucker Springs. 8 and monetary compensation, | ought to clarify our

9 So let metalk first about the motion to 9 request in that regard.
10 dismiss, and | supposeit could be aso interpreted as 10 THE HEARING OFFICER: Okay.
11 amotionin limine. But because the motion wasto 11 MR. TIBUDGE: We aways understood that the
12 dismiss specific proposals, I'll go through those. 12 Director would not be approving those over Rangen's
13 So with respect to No. 3, which isthe 13 objection.
14 portion of the mitigation plan that relatesto afiling 14 My recollection from the prior case is that
15 of awater right application by IGWA for diversionand |15 those were approved subject to the seniors agreement.
16 use of water from the talus slope in and near the 16 And so we put those in there to let Rangen know that
17 Curren Tunnel, thisis a pending application, as you 17 we'rewilling to explore and discuss al options,
18 pointed out, Ms. Brody, but nonetheless, it isaviable 18 including providing fish and money.
19 proposal for mitigation and it is fact based, although 19 And | guess what we were hoping for was
20 wewon't have al of the facts, but certainly some 20 a-- maybe aconditional approval that those would be
21 information regarding the application would be valuable |21 valid to the extent Rangen accepts them.
22 to the Department and the Director. 22 THE HEARING OFFICER: Thank you, Mr. Budge.
23 So with respect to the motion to dismiss, 23 My view isthat there's a broad spectrum of
24 I'll deny it for component No. 3. That isthe water 24 possibilitiesin the settlement arena. And those
25 right application No. 36-16976 and information related |25 possibilities are more narrow in the ability of the

Page 43 Page 45

1 totheapplication. 1 Director to consider in amitigation plan. So |

2 With respect to proposals 4 and 5, this 2 appreciate you calling them to the attention of the

3 would be either monetary compensation or replacement of | 3 Director and the parties, but those components more

4 fish that may not be able to be reared as aresult of 4 properly should be addressed in a negotiation setting

5 reductionsin water flows from Rangen or from Curren 5 and not in the contested case here. Thank you.

6 Tunnel. 6 Okay. Now let'sjust talk about the motion

7 In previous decisions or a previous 7 inlimine. And| have some empathy for IGWA and the

8 decision by the Department, and my understanding is 8 time frames within which they and it was trying to

9 that we've consistently interpreted that either 9 propose various, | guess, alternatives for mitigation.
10 replacement in compensation or replacement in 10 And some of those possibilities may not
11 commodity, other than water, is not an acceptable form 11 have been evident to IGWA at the time that it filed its
12 and proposal in amitigation plan. And so | will grant 12 initial mitigation plan. So | have some empathy.
13 the motion to dismiss related to proposals 4 and 5. 13 Nonetheless, the rules require that we publish notice
14 With respect to portions 6 through 7, 14 of specific mitigation plans. | realy would liketo
15 Ms. Brody, I'll just quote what you said. Y ou said you 15 be able to consolidate so that we don't have adouble
16 needed to know the particulars and that these are 16 hearing regarding another mitigation plan. But
17 concepts, you said without technical support, but from 17 nonetheless, | think the rules require that we publish
18 the Hearing Officer's perspective you're essentially 18 notice, and then prospective parties have an
19 telling me that these are matters of fact and issues of 19 opportunity to participate.
20 facts, and they're issues of fact that the Director 20 We may have parties who have an interest in
21 should hear in the hearing. And the development of 21 Tucker Springsthat aren't even heretoday. And they
22 those facts | recognize perhaps the parties have not 22 should aso have an opportunity to participate. And we
23 been given agreat deal of time to explore the facts, 23 haven't given them that opportunity in this proceeding.
24 but certainly they've been engaged in talking about it. 24 So despite the fact that I'd like to rule
25 And so I'll deny the motion to dismiss 25 so that we allow as much to comein as possible for the
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1 sake of economy, we need to protect the prospective 1 that the exhibits aren't actually attached to the
2 parties and the process that's set forth in the 2 deposition. So we'll have to go through allowing his
3 conjunctive management rules. 3 deposition in and identifying some of the important
4 So | grant the motion in limine regarding 4 exhibitsthat went along with that. But that is
5 the proposal to mitigate with water from Tucker 5 correct.
6 Springs. And well just have to go through the 6 MR. RANDY BUDGE: And one other matter relative
7 process, Mr. Budge. 7 to depositions, we had proposed Frank Erwin's
8 Yes. 8 deposition and Butch Morris deposition also comeinin
9 MR. TIBUDGE: | think we did anticipate going 9 lieu of their testimony. | don't know if Rangen has
10 through that process and weren't attempting to 10 changed their position on that, but both of those
11 short-circuit that. Really what we're hoping to dois 11 parties had made contact with us over the weekend
12 just provide an offer of proof and preserve some 12 asking if that were possible so they wouldn't have to
13 testimony. 13 appear.
14 It may bethat Dr. Brendecke has to come 14 And so | pose that to counsel simply
15 back in that other proceeding anyways. But it also may 15 because they may have been contacted as well over the
16 be that some understanding of, you know, preliminarily 16 weekend by counsel for those parties who was trying to
17 of what's at stake may avoid that happening, and that 17 secure astipulation.
18 would give us a chance to preserve some testimony with |18 MR. HAEMMERLE: | appreciate the request for
19 thereporter here. We didn't anticipate, you know, 19 that, Director. We did speak about that previously.
20 short-circuiting the standard procedure. 20 But wedid, | think, inform IGWA that we did in fact
21 THE HEARING OFFICER: | straintowanttodoit, |21 want Mr. Erwin and Mr. Morristo be here. | think
22 Mr. Budge. But I think it's outside of this 22 they're scheduled to be here tomorrow. And we don't
23 proceeding, and perhapsit's a matter for settlement 23 anticipate that their testimony is going to take too
24 discussionsto begin with. And if we have to, welll 24 long.
25 come back. Thanks. 25 MR. RANDY BUDGE: And one other final matter --
Page 47 Page 49
1 Ms. Brody. 1 and | apologize for belaboring the point, but it might
2 MS. BRODY': Director Spackman, let mejust ask 2 expedite the hearing. There were anumber of exhibits
3 one clarifying question with respect to proposal No. 3. 3 that we'veidentified that are ssimply part of the
4 THE HEARING OFFICER: Okay. 4 records of the Department in other proceedings, various
5 MS. BRODY:: | assume that you won't be making 5 orders. Andwe would ask that judicial notice be taken
6 any findings with respect to the permit; is that right? 6 of those specific exhibits just to expedite the
7 THE HEARING OFFICER: No, there won't be any 7 proceeding.
8 final determination of whether the application is 8 And those documents are IGWA's
9 approved or not approved. It's a separate proceeding. 9 Exhibits 103, 104, 105, also 119, 120, 130, and --
10 MS. BRODY: Okay. Thank you. 10 excuse me, that's 1030, and also 1034 through 1049.
11 THE HEARING OFFICER: Okay. Other matterswe |11 And we just wanted to identify of those matters, we'd
12 need to talk about? 12 ask judicial notice be taken. We'd ask a stipulation
13 Do the parties want a moment to regroup? 13 of counsel for the admission of those. And they can
14 Mr. Budge, Randy. 14 take alook at them while we take our short break and
15 MR. RANDY BUDGE: Mr. Director, one preliminary |15 come back and respond on that.
16 matter before we proceed with the evidence, if | may. 16 And if Rangen has some similar exhibits
17 | think we have a stipulation with counsel relative to 17 they want to present, we can discuss that as well, if
18 the admission of the deposition and exhibits of Alan 18 you want to identify them.
19 Hansten, the manager for North Side Canal Company. | 19 MR. HAEMMERLE: | think it might behoove us,
20 wanted to confirm that so we won't try to bring him as 20 Director, to have a short kind of consultation on --
21 awitness. 21 I'm sure there's other exhibits that we can agree to.
22 MR. HAEMMERLE: Director, that's correct. Wedo |22 So maybeif we can take 15 minutes or so.
23 have an agreement with -- regarding Alan Hansten. 23 THE HEARING OFFICER: Okay. That would be
24 \We're going to introduce his deposition. 24 great.

N
a1

The difficulty with part of that, Randy, is

25

Before we break, let me just ask a question
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1 ortwo. 1 MR. RANDY BUDGE: Yeah. Thank you.
2 | understood at the end of last week that 2 With respect to IGWA's exhibits, | believe
3 Alan Hansten might participate viateleconference or 3 we have an agreement to admit all of these exhibits for
4 videoconference. 4 dll purposes. Exhibit 2002 --
5 And the parties have determined, then, that 5 MR. TIBUDGE: 1000. You have thewrong list.
6 hisdeposition will substitute for his direct 6 MR. RANDY BUDGE: Wait a minute.
7 testimony; isthat correct? 7 MR. HAEMMERLE: Randy, why don't you do yours,
8 MR. HAEMMERLE: That's correct, Director. 8 and then I'll do ours.
9 MR. RANDY BUDGE: Correct. 9 MR. RANDY BUDGE: Okay.
10 THE HEARING OFFICER: Okay. That's great, 10 MR. HAEMMERLE: Simpler that way.
11 because then we don't need to worry about the VCR 11 MR. RANDY BUDGE: Okay. Our exhibits would be
12 setup. 12 1003, 1004, 1005, 1019, 1020, 1030 through 1050, 1078,
13 And then there's some question -- | suppose 13 and 1079. We'd propose to admit for all purposes.
14 what you want to talk about, Mr. Haemmerle, is 14 THE HEARING OFFICER: Mr. Haemmerle?
15 stipulation to some of these marked exhibits that Randy 15 MR. HAEMMERLE: Thank you, Director.
16 Budge hasreferred to. And we'll expect that 16 We have agreed for the admission of 2002
17 Mr. Morrisand Mr. Erwin will be here tomorrow. 17 through 2006, 2009 through 2012, 2041 through 2043.
18 And the only other question that | have, 18 200- --
19 based on some of the rumorsthat I've heard coming back | 19 MR. RANDY BUDGE: Excuse me.
20 to me, ishow long do we anticipate for this hearing? 20 MR. HAEMMERLE: Yeah.
21 | have scheduled two days. Do we need to block out 21 MR. RANDY BUDGE: | think 2041A was a backfile,
22 another half day or more on Wednesday? | know | havea |22 not included.
23 commitment Wednesday afternoon. But what do the 23 MR. HAEMMERLE: | don't have 41A on my list.
24 partiesthink? 24 Proceeding -- Counsel, you can correct me
25 MR. HAEMMERLE: Wdll, it seemslike I'maways |25 if I'mwrong on any of these -- 2041 through 2043,
Page 51 Page 53
1 wrong, but | think two days should cut it. We've taken 1 2045, 2046, 2047, 2049, 2051, 2052, 2053A, 2054A,
2 depositions. None of the depositions have taken all 2 2055A, 2056A, 2057, 2058A, 2059A, 2060A, 2061A, 2062,
3 that long. And | think we're ready to condense the 3 2063, 2064A, 2065A, 2066A, 2068, and 2070 and 2074.
4 testimony down even further than that. So | feel good 4 MR. RANDY BUDGE: Wedon't have a 2074.
5 about two days. 5 MR. HAEMMERLE: 2074, Counsel, isthe color
6 MR. TIBUDGE: We're optimistic we'll be donein 6 version of Frank Erwin's map that he created of
7 twodays. If youwouldn't mind keeping maybe part of 7 basically Basin 36A, Water District 36A.
8 the day Wednesday open just in case. 8 MR. MAY: It'sthe color version of what is
9 THE HEARING OFFICER: Okay. I'm clearing out 9 2011, without Frank's notes on it.
10 Wednesday morning for the parties. | hope your 10 MR. RANDY BUDGE: Okay. Fritz, the only
11 scheduleswill remain. 11 clarificationis, just because I'm not sureif you
12 Okay. Let'sbreak for 15 minutes. Welll 12 intended it to be in the sequence, 2041A backfile was
13 come back about 10:25. 13 not included.
14 (Recess.) 14 MR. HAEMMERLE: Well include 2041A asthe
15 THE HEARING OFFICER: Okay. Weareback onthe |15 backfile, yes.
16 record. And thelightsarelow, and that must mean the 16 MR. RANDY BUDGE: | don't think we want to have
17 show'sready to start. 17 the backfiles comein yet.
18 So the parties have discussed possibility 18 MR. HAEMMERLE: That'sfine.
19 of stipulation, | think, regarding exhibits, 19 MR. RANDY BUDGE: Any of the backfiles. So
20 Mr. Haemmerle -- 20 excluding -41A.
21 MR. HAEMMERLE: That's correct, Director. 21 MR. HAEMMERLE: Yeah. Soit'sjust 241 (sic)?
22 THE HEARING OFFICER: -- and Mr. Budge. 22 MR. RANDY BUDGE: Correct.
23 MR. RANDY BUDGE: Yes. 23 MR. HAEMMERLE: All right.
24 THE HEARING OFFICER: Does somebody want to 24 THE HEARING OFFICER: Okay. And the parties
25 recite some stipulation? | assumethereisone. 25 have agreed to and stipulated to the admission of the
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1 recited exhibits, Mr. Budge and Mr. Haemmerle? 1 handleit?
2 MR. HAEMMERLE: Yes, Director. Contrary to the 2 MR. RANDY BUDGE: Wdll, | believe we served
3 last hearing where we tried to preserve things, it's 3 copies of the exhibits. I'm not sure if you have
4 easier just to -- we've stipulated to the admission of 4 those. Some of them were sent electronically.
5 those documents without reservation. 5 MR. LEMMON: | don't have copies of those
6 THE HEARING OFFICER: Okay. And | won't reread 6 exhibits, no.
7 the numbers. They'rein the record. So aswe go 7 THE HEARING OFFICER: What we could do,
8 through -- unless you want meto, but | don't know that 8 Mr. Lemmon, is| have copies here. Infact, | don't
9 there'saneed for meto reread them for clarification. 9 know whether there are double copies. But --
10 But if there's any question as we go through the 10 MR. BAXTER: You have your copies here, and then
11 testimony, please raise the question or some objection 11 the copiesfor the witnesses over there.
12 toit. 12 MR. LEMMON: | don't anticipate objecting to any
13 (Exhibits 1003-1005, 1019, 1020, 1030-1050, 13 of the exhibits that will be presented. But at this
14 1078, 1079, 2002-2006, 2009-2012, 2041-2043, 14 pointintimel don't know what's being presented, so |
15 2045-2047, 2049, 2051, 2052, 2053A, 2054A, 15 redly can't...
16 2055A, 2056A, 2057, 2058A, 2059A, 2060A, 2061A, |16 THE HEARING OFFICER: I'll tell you what | will
17 2062, 2063, 2064A, 2065A, 2066A, 2068, 2070, and 17 do. I'vewritten down the exhibits and the numbers
18 2074 received.) 18 here, and I'll provide you a copy of the numbers. And
19 THE HEARING OFFICER: Okay. 19 during breaks perhaps you could at |east thumb through
20 MS. BRODY': Director Spackman®? 20 and see what those exhibits are and familiarize
21 THE HEARING OFFICER: Yes, Ms. Brody. 21 yourself with them. And then at least you'll have some
22 MS. BRODY: I'm not Blind Canyon's lawyer, but 22 opportunity to -- when they come up to be acquainted
23 we probably ought to all be sensitive to the fact that 23 with the exhibits and to voice your opinion on them one
24 thesefolks have theright to participatein all of 24 way or another.
25 this. If you -- 25 MR. LEMMON: Okay. Thank you.
Page 55 Page 57
1 MR. LEMMON: | did bring a copy of what I'm 1 THE HEARING OFFICER: Will that be okay?
2 going to present today and left it over here. But it 2 All right. Other matters?
3 really doesn't contain alot of graphs and tables or 3 Thank you, Ms. Brody, for pointing that
4 anything. Soit'sjust basically what | intend to -- 4 out.
5 THE HEARING OFFICER: Well, Mr. Lemmon, | think | 5 | want you to fully participate,
6 redly the question Ms. Brody israising -- and thank 6 Mr. Lemmon, in the proceedings, and | want to keep you
7 you for calling my attention to it, but | don't know 7 inmind and assist you to the degree | can.
8 that Mr. Lemmon participated in the discussion 8 Okay. Other preliminary matters?
9 regarding the exhibits and stipulation to their 9 Thanks for the efforts of counsel in
10 admission. 10 working through and stipulating to some of these
11 And so, Mr. Lemmon, you're at aslight 11 exhibits. It will save usalot of time.
12 disadvantage here because -- and it creates maybe some 12 Okay. Arewe ready for presentation of
13 tension in my handling of the exhibits because Rangen 13 evidence?
14 and IGWA have stipulated to the admission of exhibits, 14 MR. RANDY BUDGE: Yes.
15 but you have not stipulated. And so as these exhibits 15 MR. HAEMMERLE: Director, we had spoken with
16 comein and we talk about them, you have every right 16 IGWA about our desire to make -- kind of present a
17 then to object to the exhibits as they're offered. 17 roadmap of what we're intending to do. | think that
18 MR. LEMMON: Okay. 18 would be helpful.
19 MS. BRODY: Unless you want to participatein 19 THE HEARING OFFICER: | did not offer the
20 the stipulation. 20 parties the opportunity for a preliminary statement.
21 And maybe at a break, it might be 21 Is that what you're asking for,
22 worthwhile to have Mr. Lemmon look at these specific 22 Mr. Haemmerle?
23 exhibits so that he might have the opportunity to 23 MR. HAEMMERLE: Yes, Director.
24 stipulate as well. 24 THE HEARING OFFICER: Mr. Budge?
25 Isthat a possibility? How do we want to 25 MR. RANDY BUDGE: We don't intend to.
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1 THE HEARING OFFICER: Youdon'tintend to offer | 1 And further, we would ask that if the
2 any preliminary statement? 2 Department is going to give credit for those things,
3 Mr. Haemmerle. 3 then the Department should enter an order doing two
4 MR. HAEMMERLE: May I, Director? 4 things. One, identifying the particular acreage that
5 THE HEARING OFFICER: Sure. 5 arecovered by conversions, CREP, and those kinds of
6 MR. HAEMMERLE: Director, initialy | want to 6 things; and at the end of the day, understanding that
7 thank you for going through this processin a 7 thisisamultiyear curtailment, multiyear mitigation
8 methodical way, and | think you should be complimented 8 plan, enter an order specifying that there shall be no
9 for that, and | think the whole Department should be. 9 pumping on those acres.
10 Asyou know, the -- you issued an order in 10 We think that's reasonable, that if they're
11 Rangen's delivery call which required two things: It 11 entitled to a steady-state credit then those acres
12 required the groundwater districts to either provide 12 should remain unpumped.
13 9.1 cfsat steady state or provide to us 9.1 cfs of 13 The bottom line, | think, on steady state,
14 direct flow phased in over afive-year period. 14 Director, isthat at most the groundwater districts are
15 In response to that IGWA filed what it 15 going to be able to show a credit for a maximum of
16 caled amitigation plan. And we are certainly 16 1.7 cfs, which isfar short of what you had ordered of
17 prepared to address some of the objective things that 17 9.1cfs.
18 are presented in that plan. 18 We think, given that the Department can do
19 I think the only real objective things are 19 those types of calculations, and probably should do
20 therequest for credit and the Sandy Pipeline. Really, 20 thosetypesof calculations, really wherewe areis --
21 | think those are the only things that any party is 21 or wethink we are isthe Sandy Pipelineitself. Let
22 prepared to present any fact or law about. 22 me back up.
23 The Director has already dealt with No. 4 23 Before we go into the Sandy Pipeline,
24 and 5, and has held that those things will not be 24 Director, there would be some type of credit under a
25 discussed. 25 direct flow from atransient response for those
Page 59 Page 61
1 And options 6 through 9, Director, readly 1 conversions, those types of things. | think the best
2 once the evidence is presented you will find that those 2 numbersthat anyone has come up with to date probably
3 arejust highly speculative. There's no concrete 3 isatotal of .6 cfsfor atransient response, direct
4 proposas of any kind. There's nothing that they can 4 flow, which then leads us probably to the guts of what
5 present or have presented. 5 thishearing isabout. And we think that's about the
6 And then on the flip side, there'sreally 6 Sandy Pipelineitself.
7 nothing for usto respond to, which leaves us with 7 And for the Sandy Pipeline, Director,
8 simply addressing options 1 through 3. With respect to 8 that's going to involve the testimony of where the
9 options 1 through 3, Director, going to steady state 9 water comesfrom. The water comes from the North Side
10 first, the final order requires 9.1 cfs at steady 10 Canal Company. Well hear the testimony of Alan
11 state. 11 Hansten. You'll have his deposition transcript.
12 There's going to be some evidence 12 You're going to hear the testimony of Butch Morris, who
13 presented, either through IGWA or through the 13 usesthat water and who has proposed to obtain credit
14 Department about conversions, voluntary curtailment, 14 forit. Andfinaly, you'll hear the testimony of
15 CREP, and recharge. And we want to state, Director, at |15 Frank Erwin.
16 thevery front end of thisthat probably the only 16 So going through those witnesses in order,
17 person or entity that has any knowledge about the type 17 Director, you will hear Alan Hansten, and he will tell
18 of steady-state response and credit would be IDWR 18 you thesethings. He will tell you that the North Side
19 itself. 19 Cana Company deliversirrigation water, and their
20 So aslong as the conversion acres are, 20 rights have a period of use from March 15th through
21 one, within the curtailment area, that those 21 November 15th. His testimony will be that the actual
22 conversions are in fact the activities of IGWA members, |22 irrigation season is actually less than that, that the
23 that those things are permanent changes, that those 23 canal turns on their water late March, and they turn
24 types of things have not aready been factored into the 24 off their water in late October.
25 Department's curtailment run, we would agreetothem. |25 The North Side Canal Company records
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1 indicate that the Sandy Ponds are delivered water 1 whatever Butch Morris might be irrigating with the
2 between late April through early October. The point of 2 wastewater right on one hand, the limitation of his
3 histestimony, Director, isthat there is absolutely no 3 credit would be dictated by how much water is actually
4 wastewater that's available from November 16th through | 4 flowing out of the Martin-Curren Tunnel.
5 March 14th. 5 We will present the Department's own
6 Now, IGWA has applied for a wastewater 6 recordsfor the Martin-Curren Tunnel. You will see
7 permit 36-17011 for year-round use. The point is 7 2013 flows. The 2013 flows from May through the end of
8 there'sno water in the canal for year-round use. So 8 August are just barely over 1 cfs. Again, nowhere near
9 to besure, there's no year-round credits that should 9 the credit that IGWA is seeking of 6.1.
10 be given, there's no benefit that Rangen could possibly 10 You're going to hear the testimony of Frank
11 obtain during the nonirrigation season. 11 Erwin, Water District 36A. He's going to testify alot
12 We then go to the testimony of Butch 12 about his management of something called the Curren
13 Morris. Now, according to the mitigation plan, 13 Ditch. Hell testify that the Martin-Curren Tunnel's
14 Mr. Morriswould cease using his rights out of the 14 rightsflow down through the Rangen property through
15 talus slope, and in exchange for that IGWA would obtain |15 the Curren Ditch where there's aweir that he measures.
16 an expected credit of 6.1 cfs. There are currently a 16 He's going to testify about the senior
17 lot of problems with that proposal. 17 rightsin the Curren Ditch that total 15 cfs. And that
18 Thefirst problem, Director, is that 18 ignores all the other senior rights along Billingsley
19 Mr. Morris has one, and one only, wastewater right. 19 that are senior both to the Curren Ditch senior rights,
20 And that's covered under 08723. The period of use for 20 aswell asthe Martin-Curren Tunnel rights.
21 that wastewater right is April 1st through 21 He's going to testify that if the Curren
22 October 314t, and that has a quantity diversion rate of 22 Ditch does not exceed 15 cfs, then the Martin-Curren
23 2.4 cfstoirrigate 125 acres. 23 Tunne rightsare not in priority. Mr. Erwin prepared
24 Y ou're going to hear testimony how 24 asheet that was presented during his deposition which
25 Mr. Morris has been using that particular water to 25 showsthat out of the last 12 out of 14 yearsthe
Page 63 Page 65
1 irrigate what are called the Musser and Candy 1 Curren Ditch has flows of lessthan 15 cfs every single
2 properties, up to 435 acres. You're going to hear 2 July. Sofor agood part of the summer, there's barely
3 testimony that Mr. Morris has been using the 2.4 cfs 3 over 1 cfsflowing out of the Martin-Curren Tunnel, and
4 right that he hasin addition to 6 more cfs for atotal 4 eventhat they can't use because they're out of
5 of 8.5 cfsof water. 5 priority.
6 You'l find out that Mr. Morris has 6 So with that, Director, we think probably
7 available to him 14 shares held by the North Snake 7 at the end of the day that the Groundwater District
8 Groundwater District. The problem isthose shares are 8 should receive no credit for Martin-Curren Tunnel right
9 to be used on a property that's different than the 9 flows.
10 Martin-Curren Tunnel rights so there can't possibly be 10 With respect to the permit that IGWA filed
11 credit for that particular right. 11 on Rangen'stalus slope, the Director iswell aware
12 Because of the way that water right 08723 12 that there's an orderly process that's set up, that we
13 was structured, Director, there's a combined-use 13 havein fact objected to that application. Rangen has
14 statement limitation with three other rights out of the 14 infact filed a competing application.
15 Martin-Curren Tunnel. And that combined-use limitation |15 And what you'll see, Director, isthat your
16 is3.98 cfs. 16 own rulesrequire that if the application is on someone
17 You're going to hear calculations from 17 €else's property, they're supposed to obtain access.
18 perhaps Mr. Morris himself or through Rangen witnesses |18 And when they proceed with the application, at the
19 that in fact the only diversion rate that Mr. Morris 19 front end they're supposed to tell you how they're
20 currently has out of the Martin-Curren Tunnel is 20 going to do that.
21 3.65cfs. And again, as we have told you under 21 Weéll, they haven't done that. They haven't
22 Mr. Hansten's testimony, Mr. Morris cannot obtain 22 started doing that. And the law can't possibly be that
23 creditsfor year-round use. 23 another party, being Rangen, has to perfect their water
24 We're going to introduce IDWR records, 24 right application. At the end of the day we believe we
25 Director. Everyone's going to agree that despite 25 need to perfect our own. We have no duty to perfect
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1 theirs. 1 yearsthat's benefited Rangen. For at least ten years
2 The bottom line with respect, Director, to 2 Rangen has had an extraordinary benefit from the Sandy
3 steady state -- or direct flow is you have ordered 3 Pipethat groundwater users put in at their sole
4 3.4 cfsinyear one. There's probably going to be some 4 expense, and from North Side Canal Company water rights
5 transient response that they deserve out of the 5 that the groundwater users own and deliver through that
6 Martin-Curren Tunnel. We think the maximum of that 6 pipe, and for the use of wastewater through that pipe.
7 would be approximately .6 cfs. The Department's 7 We've got no credit for that. We had no
8 probably in the best position to calculate that number. 8 mitigation obligation to Rangen, yet they have
9 Mr. Morris, who entered into the Memorandum 9 benefited extensively for many years, and they will
10 of Understanding, only has a wastewater permit for 10 continue to benefit. And all we're asking isthat we
11 2.4 cfs. So currently, that's the very most that he 11 get credit for the money and effort that we have spent
12 could get credit for out of the Martin-Curren Tunnel. 12 year over year and continue to spend to benefit spring
13 The problem with that, of course, is that 13 flowsin the Hagerman area, including the Rangen flows.
14 there's nothing that provides Rangen water during the 14 Let mejust rea quickly walk through the
15 nonirrigation season. If they're mitigating with 15 itemsthat we seek mitigation credit for. Conversions,
16 wastewater, it'simportant to note that the North Side 16 CREP, and recharge. This has been going on for many
17 Cana Company doesn't deliver for nearly five months. |17 yearsin other cases. There's a standard procedure for
18 So for nearly five months Mr. Morris could not possibly |18 accounting for the conversions and CREP and recharge,
19 obtain wastewater. 19 and running the model and accounting for the benefit.
20 The maximum credit out of the Martin-Curren 20 All we're asking is for the Department to
21 Tunnel itself for most of the year, for the 2013 year, 21 continue what's happened in other cases, continue to
22 waslessor just over 1 cfs. Again, whatever -- even 22 run the model, give credit where credit is due.
23 those flows would be subject to whatever is flowing 23 Mitigation viathe Sandy Pipe. The pumpers
24 over the Curren Ditch. And again, for the last 12 out 24 aren't asking for more mitigation credit than actually
25 of 14 years, it's been lessthan 15 cfs. 25 benefits Rangen from the Sandy Pipe. We understand
Page 67 Page 69
1 The bottom line | think you'll find is that 1 that the Sandy Pipe does not provide more benefit than
2 therésnoway, asamatter of fact -- and that's what 2 thewater that discharges from the tunnel. There's
3 thiswhole proceeding is about, it's not possible to 3 some questions as to whether the tunnel measurements
4 obtain acredit for 6.1. It'snot possible to obtain a 4 areaccurate. Department personnel have explained that
5 credit for 3.4, and that's what we're going to talk 5 they may not be very accurate.
6 about. 6 There may be some need for improved
7 Thank you, Director. 7 measuring devices to calculate the credit going
8 THE HEARING OFFICER: Thank you, Mr. Haemmerle. | 8 forward. That'sall we ask. And we're certainly happy
9 Any rebuttal, an opening statement, 9 to participate in enabling accurate measurements and
10 Mr. Budge? 10 accurate calculation of the credit. We've always
11 MR. TIBUDGE: I'll try to be brief. 11 understood that was an irrigation season credit. We're
12 But it does, | think, merit pointing out 12 not asking for year-round credit. That's not an issue
13 that alot of theissues that Mr. Haemmerle has raised 13 inthis proceeding.
14 arenot really issuesin this proceeding. Sincefiling 14 The assignment of our Billingsley Creek
15 our mitigation plan, we've interviewed Frank Erwin. 15 water right. Thisisinteresting. There'swater in
16 Weveinterviewed Butch Morris. Deposed Alan Hansten. 16 the creek right now that could be used. Thereis more
17 And we've learned alot of information from 17 than the 9 cfs mitigation obligation in the creek right
18 these events. And some of the criticisms that Rangen 18 now that Rangen could use.
19 hasraised are not criticisms where we're trying to get 19 Absent Rangen's protest of our water right
20 more credit than is due, it's simply areflection of 20 application, that would be approved in short order.
21 both parties having a better understanding of how water 21 They obvioudly are protesting that, and we understand
22 isactualy delivered in that area. 22 they have theright to do that. But we're prepared to
23 We're not hereto try to get aleg up or 23 deliver that water to them immediately, to assign our
24 get more credit than what we're due. What we are here 24 application to them immediately and they can take
25 to doisto explain what we've been doing for many 25 advantage of the priority date and the water right
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1 associated with that. 1 discuss.
2 Improvements to the Curren Tunnel. We 2 Many of these solutions provide the full
3 learned in the last proceeding that the Curren Tunnel 3 9cfs, some provide part. And at the end of day, we'll
4 induces water from the aquifer. Dr. Brendecke will 4 need to know which ones the Director believes are
5 explain from an engineering standpoint how this works. 5 reasonable mitigation solutions so that we can
6 The Curren Tunnel isthere because it 6 implement the ones of those that are most cost
7 increased the flow of water from the aquifer to Rangen 7 effective.
8 and to others. And it's simple common sense to expect 8 That's al we'retrying to do, Director, is
9 that extending the tunnel, enlarging the tunnel would 9 avoid drastic circumstances and dire consequence of
10 induce more flow from the tunnel. 10 curtailment by providing them water. And there'salot
11 Drilling a horizontal well. Thiswasa 11 of waysto doit. We just need to know which ways
12 proposa that originated with Rangen. Rangen hiredan |12 you'll accept, and we could put those into place.
13 engineering firm to evaluate that. And that firm, SPF 13 Thank you.
14 Engineering, identified drilling a second tunnel, a 14 THE HEARING OFFICER: Thank you. Thank you,
15 horizontal well if you want to call it that, asa 15 Mr. Budge.
16 solution to providing more water to Rangen. 16 All right. Arewe now ready for
17 All we seek is the Department's approval of 17 presentation of testimony?
18 that as arealistic mitigation solution so that we can 18 MR. HAEMMERLE: Rangen'sready, Director.
19 take the work that's been done by Rangen's engineers 19 THE HEARING OFFICER: Okay. IGWA?
20 and our own and continue to evaluate the feasibility of 20 MR. RANDY BUDGE: Ready.
21 that and the engineering that would be required to make |21 THE HEARING OFFICER: All right. Glad we're
22 that happen. 22 here. First witness.
23 We can't tell you today how much water 23 Who will be examining?
24 we're going to get from drilling the well. There are 24 MR. RANDY BUDGE: Wed call Lynn Carlquist as
25 models. We can model the impact of the horizontal well |25 IGWA'sfirst witness.
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1 or extending the tunnel. You'd also need to measure it 1 THE HEARING OFFICER: Okay. Mr. Carlquigt, if
2 and see how much more water comes out of the aquifer. 2 you'll come forward, please.
3 Thisisjust another in thelist of 3 And, Mr. Randy Budge, | am assuming you are
4 solutions that we've identified to find away to get 4 examining the witness?
5 water to Rangen. That'sall we'retrying to do, is get 5 MR. RANDY BUDGE: Correct.
6 them water and avoid curtailment. 6 THE HEARING OFFICER: Okay. Mr. Carlquist, if
7 An over-the-rim plan. This has been done 7 you'l raise your right hand, please.
8 before and engineered before. We've identified water 8
9 rightsinthevicinity of Rangen. Well show you 9 RICHARD LYNN CARLQUIST,
10 there'slots of groundwater rights nearby, avery 10 having been called as awitness by IGWA and duly sworn
11 robust aquifer near Rangen, and there's no reason to 11 totell the truth relating to said cause, testified as
12 think that we couldn't interconnect some of those wells 12 follows:
13 and deliver them to Rangen, just as we had done or 13
14 proposed to do and had approved for Snake River Farms. | 14 THE HEARING OFFICER: Thank you. Please be
15 And then lastly, on the Snake River Farm 15 seated.
16 casethat Mrs. Brody discussed earlier, Clear Springs 16 And Mr. Budge.
17 was the one that was proposing the pump-back. They 17
18 thought that was a suitable solution. And if they 18 DIRECT EXAMINATION
19 think that's a suitable solution, so do we. 19 BY MR. BUDGE:
20 Tom Rogers testified in the prior hearing 20 Q. Could you please state your name and
21 that there are a number of pump-back systems at 21 addressfor the record, please.
22 hatcheries throughout the state and other parts of the 22 A. Richard Lynn Carlquist. 1082 South -- 1092
23 country. There's no reason that that couldn't be 23 South 2500 East in Hazelton, 1daho 83335.
24 designed here with aeration and whatever else may be 24 Q. What do you do for aliving, Mr. Carlquist?
25 needed. And so thisisaso one of the solutions well 25 A. | farminthat Hazelton area.
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1 Q. Andwhat type of -- just generally describe 1 irrigated with well water, groundwater.
2 your farm operation and irrigation practices. 2 Q. Areyou acquainted with the other districts
3 A. It'sarow-crop farming operation where we 3 that are participating in this proceeding that are
4 raisesmall grains, afafa, sugar beets, and beans. 4 subject to the curtailment order?
5 Q. Anddo you irrigate from groundwater? 5 A. Yes, alittlehit.
6 A. lirrigate from groundwater and from canal 6 Q. And what other districts would be impacted?
7 sources, and | have a wastewater right. 7 A. It would be Magic Valley Groundwater
8 Q. Areany of your water rights subject to 8 District and Southwest Irrigation District.
9 curtailment in this proceeding? 9 Q. And what about Goose Creek Irrigation
10 A. Yes, they are. 10 District?
11 Q. And do you also have conversion acres? 11 A. Goose Creek has some impact in the impact
12 A. | do. 12 area
13 Q. Areyou currently amember of North Snake |13 Q. Do you know approximately how many acres
14 Groundwater District? 14 areinvolved in the other two districts?
15 A. | am. 15 A. Just very approximately.
16 Q. And how long have you been a member? 16 Q. What would that be?
17 A. I've been amember of North Snake 17 A. There's about 125,000 acres, | believe, in
18 Groundwater District since itsinception, sinceit was |18 Magic Valley Groundwater District; and there's around
19 formed. 19 75- to 80,000 acres affected in Goose Creek and
20 Q. Anddo you currently servein acapacity as |20 Southwest Irrigation District.
21 chairman of the District? 21 Q. If I understand your testimony correctly,
22 A. ldo. 22 there are approximately 300,000 irrigated acresin
23 Q. How long have you served in that capacity? |23 thesefour districts you've described?
24 A. Thelast six years. 24 A. Yes.
25 Q. And prior to serving as chairman, did you 25 Q. Do you know approximately how many wells
Page 75 Page 77
1 have aposition on the board of directors? 1 exist within your District, North Snake?
2 A. | wason the board of directors. 2 A. We have around 879 wells or -- in North
3 Q. Wereyou ontheinitial board of directors 3 Snake Groundwater District.
4 sincethe inception of the District? 4 Q. Andareadll of those wells within the zone
5 A. Yes 5 of curtailment established in the Rangen curtailment
6 Q. You aso provided testimony before the 6 order that was issued January 29th of 20147
7 Department in the Rangen delivery call case that was 7 A. | believe dmost dl of them are.
8 heard last May of 20137 8 Q. IsNorth Snake Groundwater District a
9 A. Yes 9 member of the Idaho Groundwater Appropriators, Inc.,
10 Q. And you testified on behalf of the District 10 whichiscommonly referred to as IGWA?
11 and aso IGWA in the previous delivery call cases known |11 A. Weare.
12 asthe Surface Water Coalition case and al so the Blue 12 Q. And do you know approximately when IGWA was
13 Springs -- or Blue Lakes and Clear Springs cases? 13 organized?
14 A. Yes, | did. 14 A. | believe IGWA was organized in 1997.
15 Q. Canyoutell usapproximately when the 15 Q. Andwhat was the purpose, if you know, of
16 North Snake Groundwater District was formed? 16 IGWA?
17 A. Itwasformed inthelate '90s. 17 A. To have acommon group to represent the
18 Q. Andwhat's the genera purpose of the 18 groundwater pumpersin the ESPA.
19 District? 19 Q. And has IGWA been actively involved in
20 A. It'sto oversee the protection of the 20 mitigation efforts on behalf of its Groundwater
21 groundwater rights that are owned by the members of the |21 District members?
22 District. 22 A. Yes, they have.
23 Q. Approximately how many acres arein North 23 Q. Canyou just provide avery general
24 Snake Groundwater District? 24 overview of the type of mitigation efforts that IGWA
25 A. Approximately 97,000 acres that are 25 participatesin?
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1 A. We have done recharge mitigation efforts. 1 water from the holders of storage rights?
2 We've been involved in conversion mitigation efforts. 2 A. Yes, it has.
3 Weve been involved in dry-up mitigation efforts, 3 Q. And are those leases that happen on an
4 through some of the federal programs and on a District 4 annual basis?
5 basis, for the most part. | think those cover it. 5 A. They have.
6 Q. And can you describe who IGWA's members 6 Q. And do those leases vary year to year,
7 ae 7 depending on what the requirements may be to meet
8 A. There are membersthat are the groundwater 8 mitigation obligations?
9 districts and irrigation districts within the ESPA. | 9 A. They have varied some year to year.
10 believethere's approximately nine of those. There are 10 Q. Andjust generaly, that involved leasing
11 anumber of cities. There are anumber of industrial 11 water from the reservoir system and delivering them
12 organizations, businesses that are members of the 12 downstream to senior Surface Water Coalition members
13 District -- or of IGWA. 13 who have an obligation?
14 Q. And as chairman of the North Snake 14 A. That'swhat's happened.
15 Groundwater District, do you also sit on the executive 15 Q. And are those coststypically paid by
16 committee of the Idaho Groundwater Appropriators? 16 assessment to the members?
17 A. Yes, | do. 17 A. They have been.
18 Q. Areyou hereto testify on behalf of your 18 Q. Canyou give usarange of what they may
19 district, North Snake, aswell as IGWA? 19 have been over the last ten years from year to year,
20 A. Yes 20 what would be the approximate range.
21 Q. Haveyou had direct involvement in the 21 A. For thetotal ten yearsor for --
22 financing of the various mitigation projects that have 22 Q. What would be alow to a high number over
23 been undertaken by IGWA and the groundwater districts |23 that last ten-year period that you've been involved
24 inresponseto delivery cals? 24 with?
25 A. Yes, through our North Snake Groundwater 25 A. Widll, onthelow it's beenin thelow tens
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1 District | have. 1 of thousands of dollars, up to the millions of dollars
2 Q. And what expenditures have the districts 2 that we have spent in some years.
3 incurred in order to pursue mitigation efforts with 3 Q. And that would simply be expenditures based
4 respect to the Surface Water Codlition? Justin a 4 on member assessments to mitigate to the Surface Water
5 genera manner, how isthat handled? 5 Coalition?
6 A. Assessments are made through membershipin | 6 A. Yes
7 IGWA to cover the expenses incurred in trying to 7 Q. Haveyou also been involved in other
8 provide mitigation that our -- the various groundwater 8 mitigation projects with respect to senior rights who
9 districts and irrigation districts and cities and other 9 have made callsin the Thousand Springs area?
10 members are assessed to cover the mitigation costs that | 10 A. | have.
11 have been undertaken by IGWA. 11 Q. And what mitigation efforts have been
12 Q. And what do those costsinvolve? Excuse 12 undertaken there?
13 me. Strikethat question. Let merephraseit. 13 A. Well, they were some of the same mitigation
14 The mitigation efforts to the Surface Water 14 efforts. We've done some recharge efforts, some dry-up
15 Coalition on an annual basisinvolve what from a 15 effortsin the past. We have done some conversion
16 financial standpoint? 16 effortsin the past. And we have actually purchased
17 A. Dollar amount or the type of -- 17 some water in the past to provide mitigation. And
18 Q. Just the type of things you do that cost 18 we've also purchased some of these various facilities
19 money. 19 that have provided mitigation.
20 A. We have purchased water that's been used 20 Q. When you mention recharge efforts and --
21 for recharge, we have purchased water to use for 21 what about the CREP program?
22 mitigation, and we have purchased facilitiesthat have |22 A. The CREP program is one of the dry-up
23 provided mitigation. 23 programs that IGWA, with the members of IGWA, helped to
24 Q. With respect to mitigation effortsto the 24 get organized and ingtituted in the State of 1daho.
25 Surface Water Codlition, doesthat involvetheleaseof |25 Andwe've paid all of the up-front costs that have been
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1 associated with that CREP program. 1 look at doing.
2 Q. And with respect to the conversion acres, 2 Q. Areyou familiar with the curtailment order
3 isthewater that's delivered to conversion acres 3 that the Director issued on January 29th, 2014, of this
4 leased by IGWA and the districts for delivery to those 4 year which curtailed approximately 157,000 acres west
5 acres? 5 of the Great Rift?
6 A. Yesitis. 6 A. Yes
7 Q. And you've been able to finance that 7 Q. And do you know approximately -- you said
8 through an annual assessment? 8 your water rights areinvolved in that curtailment?
9 A. Yes, that'swhat we've done. 9 A. 1 have one water right involved in that
10 Q. AndI'll come back to that -- those 10 curtailment.
11 programs more specifically. | wanted to just give you 11 Q. And do you know how many cities have water
12 an overview of thefinancial ability that the districts 12 rightsthat are impacted by that curtailment order?
13 have shown over the years. 13 A. Thenumber I've heard -- and | haven't
14 Have you made any -- have the districts and 14 personally examined their rights, but there's around 20
15 IGWA made any acquisitions of facilities or water 15 some citiesinvolved with curtailment in that order.
16 rightsasa part of their mitigation plansin the 16 Q. And do you have dairies that are members of
17 Thousand Springs area? 17 your Groundwater District?
18 A. Wehave. 18 A. Yes, wedo.
19 Q. What acquisitions have been made? 19 Q. And approximately how many dairies are
20 A. Weéll, | don't remember exact date, but we 20 within your District?
21 purchased what was commonly known as Pristine Springs, |21 A. Oh, | haven't tried to figure out how many
22 10 cfsof water at Pristine Springs for $11 million. 22 dairiesthere are. But the largest portion of dairy
23 That provided mitigation in the Blue Lakes facility. 23 industry in the Magic Valley isin our District, in
24 And we purchased three aquaculture facilities for 24 North Snake Groundwater District.
25 approximately $30 million that provided mitigation of 25 Q. Soto your knowledge, are there dairies
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Thousand Springs.

Q. Approximately what have these groundwater
districts expended over the last ten years insofar as
acquisitions and purchases to meet mitigation
obligations?

A. Widll, just roughly calculated, | have
figured that we've spent over $50 million in providing
mitigation costs associated with the rights.

Q. And those permanent acquisitions that you
described from Pristine Springs and the large hatchery
facilities from the Hardy family, how have they been
financed?

A. Part of the loan was through the Idaho
Water Resource Board for some of the purchases that we
have made, and bonds were issued actually through the
Idaho Water Resource Board that the groundwater
districts have obligated ourselves to pay off.

Q. Inyour opinion, based on your experience
and testimony, Mr. Carlquist, does IGWA and the
groundwater districts have the financia ability to
fund some or all of the mitigation aternatives that
have been described in your mitigation plan filed in
this case?

A. Wedll, wethink we do. It will bean
additional expense to us, but that's what well have to
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that are impacted adversely by the curtailment order
that's been issued?

A. Yes, thereare. Most of them.

Q. Arethereindustries and commercia
businesses within your District that are also impacted?

A. Thereare.

Q. And do you know how many?

A. | don't know how many.

Q. Do you have any other members of your
District that you could identify?

A. Some of the cheese facilities. Jerome
Cheese, | believe, isimpacted. They belong to our
District. Some of the other processors belong to our
District, but | haven't tried to determine which ones.

Q. Do thosecitiesthat are within your
District and those commercial and industries within
your District, do they rely upon North Snake
Groundwater District and IGWA to meet their mitigation
obligations?

A. Yes, they have donethat in the past.

Q. Soyour plan in this case to mitigate to
Rangen is submitted on behalf of al of your member
groundwater users?

A. Yes

Q. Youshould havein front of you
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1 Exhibit 1001 -- or excuse me, 1000, which is entitled 1 A. No, wedid not.
2 IGWA's Mitigation Plan and Request for Hearing. 2 Q. Tothisday, do you know of any of these
3 A. Yes. 3 proposals that are acceptable to Rangen?
4 Q. Areyou familiar with that plan? 4 MR. HAEMMERLE: Director, I'm going to object.
5 A. Yes, | am. 5 We had abrief discussion awhile ago. Thisall
6 Q. Wereyou involved in the preparation of 6 involves discussions between the parties, settlement
7 that plan? 7 discussions. Mr. Budgeistrying to elicit from the
8 A. Yes, | was. 8 witness whether or not he has had conversations with
9 Q. Were othersinvolved with you? 9 us.
10 A. Yes, they were. 10 Whether or not those conversations occurred
11 Q. Who else wasinvolved with you? 11 or not are not admissible in these proceedings. The
12 A. Members of our Groundwater District, and 12 only thing that you can ask is"Have there been
13 then amember of the other groundwater districtsthat |13 discussions, and have they been successful?' That's
14 have been affected by this order. 14 it. Itisamitigation plan that people object to.
15 Q. Soit'syour testimony that the boards of 15 We've objected to it. That's obvious.
16 all of the affected districts -- North Snake, Magic, 16 Anything el se about whether he's had
17 Southwest Irrigation District, and Goose Creek -- have |17 discussions, not had discussions, the extent of those
18 participated? 18 discussions should not be inquired into --
19 A. Yes, they have. 19 MR. RANDY BUDGE: Excuse me for interrupting.
20 Q. That plan contained a number of 20 Let meclarify. | did not ask anything about
21 dternativesthat were presented at the time it was 21 discussions with Rangen, nor do | intend to. There
22 filed, February 11th, 2014. 22 have been no discussions with Rangen since thiswas
23 Can you describe why the plan contained 23 filed whatsoever, either between counsel or the
24 multiple alternatives provided to Rangen. 24 parties. I'll lay some additional foundation for this
25 A. Some of the alternatives that were put in 25 witness so that he can testify regarding his knowledge
Page 87 Page 89
1 the plan we knew would not provide the total amount of | 1 asto whether Rangen, to his knowledge, has accepted
2 water needed. And so we had to have multiple sources 2 anything proposed.
3 to provide the mitigation water that the plan required. 3 THE HEARING OFFICER: Okay.
4 And some of them we were not sure whether 4 MR. RANDY BUDGE: Let mejust lay some
5 they would be accepted or not by the Department. And 5 foundation. And I'll withdraw that question, and I'll
6 Sowe provided multiple optionsto try and cover the 6 lay somefoundation and re-ask it.
7 water required under the order. It'svery, very 7 THE HEARING OFFICER: All right. The question
8 difficult to come up with that much water to a direct 8 iswithdrawn.
9 spring. 9 Mr. Budge, will you please alow
10 And so we looked at what options might be 10 Mr. Haemmerle to finish what he's saying before you
11 availableto usto providethat. And wetried to 11 interject your statement. Thank you.
12 describe them as best we could in this mitigation plan 12 MR. RANDY BUDGE: Okay.
13 in the amount of time we had to put it together. 13 MR. HAEMMERLE: That'sfine. But | have one
14 Q. Mr. Carlquist, would it be accurate to say 14 other -- you know, Mr. Budge is going to €licit some
15 that the districts would not know which of these 15 testimony about whether we have accepted or not
16 proposals would be acceptable until the Director acts 16 accepted. That just seemsto strike whether there's
17 on the petition and issues an order? 17 been settlement discussions and whether we've accepted
18 A. | think that's correct. 18 itor not. We're here objecting to the entire
19 Q. Would it aso be correct -- ismy 19 mitigation plan, except for conversions, CREPS, those
20 understanding also correct that the District's intent 20 kinds of things, and to the extent they deserve any
21 was also to set forth Rangen proposals to consider? 21 credit out of the Sandy Pipeline. That'swhat | said
22 A. Wedll, | think so, yes. 22 inthe opening, and that's what we're here to discuss.
23 Q. Inother words, at the time the plan was 23 THE HEARING OFFICER: The question's been
24 filed, you didn't know what, if any, of those proposals 24 withdrawn, Mr. Haemmerle.
25 would be acceptable to Rangen? 25 MR. HAEMMERLE: Thank you.
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1 THE HEARING OFFICER: I'll keep your argument in 1 MR. HAEMMERLE: To the extent that'sa

2 mind. 2 statement, that goes both ways. Y ou see how this

3 Q. (BY MR. RANDY BUDGE): Mr. Carlquist, did 3 works, Director, whether there's been discussions or

4 you have an opportunity to review the two different 4 not, they're not admissible. They're not relevant, and

5 objectionsfiled in this proceeding by Rangen? 5 they go both ways.

6 A. |did. 6 THE HEARING OFFICER: Overruled.

7 Q. Did you also have an opportunity to review 7 Mr. Budge, Mr. Carlquist.

8 Rangen's responses to discovery requeststo Mr. -- to 8 MR. RANDY BUDGE: Thank you.

9 Rangen? 9 Q. Looking, if youwould, please,
10 A. Yes. 10 Mr. Carlquist, | wanted to ask you just some generd --
11 Q. And based on your review of those filings 11 provide some general overview guestions regarding your
12 made by Rangen in this case, to your knowledge, isit 12 mitigation plan, and I'll come back with some more
13 your understanding that Rangen has not been willing to 13 specific questions that you may know. If you would
14 accept any mitigation offer proposed by the District? 14 look at your plan on page 2, under proposal No. 1, a
15 MR. HAEMMERLE: Same objection. 15 credit isrequested for conversions for voluntary
16 THE HEARING OFFICER: Overruled. 16 dry-upsand for groundwater recharge.
17 THE WITNESS: Yes, they objected to all of them 17 Canyou just tell usvery generally what is
18 uptothisdate. Today | heard some testimony -- or 18 aconversion and what have the districts been doing in
19 not testimony, but some comments given that they might 19 the past with respect to conversion acres.
20 accept some of them. 20 A. A conversion generally iswhen a
21 Q. (BY MR. RANDY BUDGE): Sotoday'scomments |21 groundwater pumper converts the system that he hasin
22 by Mr. Haemmerlein this case would be the first 22 placeto use surface water. And then through alease
23 indication that you were aware of that anything 23 arrangement and an agreement with the canal company to
24 presented in the District's mitigation plan might be 24 whedl that surface water, pumps surface water, rather
25 acceptable in part by Rangen? 25 than pumping groundwater.

Page 91 Page 93

1 A. That'scorrect. 1 Q. And how long have conversions been going on

2 Q. Andjust to clarify, in light of 2 within your District?

3 Mr. Haemmerle's comments, have you had any discussions | 3 A. Our first conversions were -- started to be

4 or negotiations whatsoever with anyone from Rangen or 4 putinplacein early 2000, around 2003 and '4.

5 any of Rangen's attorneys since the filing of the 5 Q. And havethey gone on every year since

6 mitigation plan in this case? 6 then?

7 A. No. 7 A. They have goneon. They'veincreased in

8 MR. HAEMMERLE: Objection. Objection. 8 scope sincethat first initiation.

9 THE HEARING OFFICER: Okay. Basis? 9 Q. And to the best of your knowledge, do you
10 MR. HAEMMERLE: Settlement discussionsarenot |10 expect conversions to continue to go on forward
11 admissible. They are not admissible, whether -- even 11 indefinitely?
12 to the extent there were discussions or no discussions, 12 A. | believe they will.
13 they're not admissible. 13 Q. With respect to 1B, also on page 2 of your
14 THE HEARING OFFICER: Overruled. Overruled, 14 mitigation plan, voluntary dry-ups, can you just give a
15 Mr. Haemmerle. We're not talking about the subjects of 15 general description of what isintended by voluntary
16 negotiations. We're talking about whether there were 16 dry-ups.
17 any negotiations or not. 17 A. Inthe past we have had some of our members
18 MR. RANDY BUDGE: Correct. 18 participate in voluntary dry-ups that have been part of
19 THE HEARING OFFICER: That'sasubject, at least |19 mitigation plans. And we also participated in the
20 initially, that can be presented as evidence. 20 formation of a plan that's generally known as the CREP
21 MR. RANDY BUDGE: WEéll, and the purpose isto 21 program or the CREP dry-up program where groundwater
22 make it unnecessary for counsel to object about 22 pumperswill enter into an agreement not to pump their
23 discussions of negotiations because, as the witness 23 groundwater for a stipulated period of timein lieu of
24 said, there have been none. There have been no 24 which they will receive compensation for not pumping
25 meetings. There have been no discussions. 25 the groundwater.
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1 Q. Andisthe effect of the conversion program 1 inthepaper. But our purposeinitisthat would
2 and the CREP program to reduce pumping from the 2 provide direct mitigation to Rangen for this water that
3 aquifer? 3 they are asking for.
4 A. Yes itis. 4 Q. Andisthat aproposal that would provide
5 Q. Soto your knowledge, would those 5 water immediately to Rangen?
6 proposals, conversions and CREP, provide immediate 6 A. Yes, itwould.
7 benefit to Rangen? 7 Q. You aso have asapart of your mitigation
8 A. | think they would. 8 proposal item 2 on page 2 that's entitled mitigation
9 Q. Thethird item under No. 1 is groundwater 9 viathe Sandy Pipe.
10 recharge. 10 A. Yes
11 Can you generally describe what is intended 11 Q. Andjust give me ageneral overview of
12 by the proposal 1C that provides groundwater recharge. |12 that, and then I'll come back and go into detail of
13 A. Groundwater recharge, the intent isto 13 that aswell.
14 provide more water in the aquifer that would be 14 A. The Sandy Pipeline was built in around
15 available for those either pumping sources or for the 15 2003. And it was built initially because of some of
16 dischargesthat come out of the Thousand Springsarea. |16 theinitial discussions or orders that came from the
17 And we've used that for mitigation for 17 Department concerning Rangen and some of the other
18 previous ordersthat have been in place that we have 18 senior water rights that were down in the Hagerman
19 gotten credit for recharge that we have put in place. 19 Valley.
20 Q. And does groundwater recharge programsthe |20 And we purchased some property that was
21 districts have participated in consist in part of water 21 owned by Mr. John Sandy where there were some pond-type
22 delivered through cana systems and conversion acres? |22 structures. And we arranged for a diversion to come
23 A. Yes. 23 from the W-26, the North Side Canal lateral, and be
24 Q. Anddoesit also consist in part on 24 diverted into those ponds.
25 financial contributions that IGWA and the districts 25 And we built astructure, a small dam
Page 95 Page 97
1 have made to the Department to facilitate their 1 structure, at the headgate and constructed the pipe
2 recharge efforts? 2 that ran from that pond down through to where it
3 A. Yes. IGWA has participated in covering the | 3 dischargesinto the Curren Ditch.
4 cost of recharge that's been done through the 4 And that would provide water to those
5 Department of -- the Idaho Water Resource Board. 5 senior supplies down there that would then not have to
6 Q. And does this portion of your plan request 6 takewater off the Curren Tunnel. And that water |eft
7 credit for those past and future activities? 7 inthe Curren Tunnel would then benefit Rangen.
8 A. Yes, wehave. 8 Q. Soall of these aspects of your plan that
9 Q. Doesthe District calculate the credit, or 9 we'vediscussed so far -- the request for credits for
10 do you rely upon the Department to calculate the 10 conversions, for dry-ups for CREP, for recharge, for
11 credit? 11 mitigation for Sandy Pond -- isit your understanding
12 A. The Department calculates the credit. We 12 that the districts proposed those in order to provide
13 have no ability to really calculate the credit. 13 immediate water and benefit to Rangen?
14 Q. There aretwo other proposals -- excuse me, |14 A. Yes. Most of them have been doing that
15 three other proposals-- 7, 8, and 9 -- that are 15 aready in the past.
16 contained in your plan, Exhibit 1000. And -- excuse |16 Q. | believe you were present in the courtroom
17 me, before we go to that, turn to page 3. Y our plan 17 when the Director issued aruling that the fish
18 discusses an assignment of water right 36-16976. 18 replacement proposal and the monetary compensation
19 Can you please describe in general terms -- 19 proposal wouldn't be allowed, absent some stipulation
20 and I'll come back to it later -- why you propose to 20 with Rangen?
21 assign that particular water right filing to Rangen. 21 A. | was.
22 A. Wadl, it'sapermit that we have filed with 22 Q. | wanttoturnjust -- and have you
23 the Department. And it has been put into -- what do |23 generally describe the other proposalsthat are there
24 you cdl it? It's been -- what's the word | want? 24 contained on page 4 of your plan, improvementsto the
25 It's been in the paper, that -- the proposal'sbeen put |25 Curren Tunnel.
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1 Why was that proposed? 1 been criticized by Rangen because it lacked sufficient
2 A. Wéll, in some discussions with Mr. Morris, 2 engineering and technical analysis, are you aware of
3 among others, it was indicated to us that the tunnel 3 that?
4 becomes somewhat clogged with mossand | don't know | 4 A. Yes | am.
5 what other type of debris. But in the past it has been 5 Q. Andwhenisthefirst time the districts
6 regularly cleaned and taken care of, and that has 6 ever understood they had a mitigation obligation to
7 improved the flow in the past. And so we thought that 7 Rangen?
8 was certainly something to look at and to seeif that 8 A. | don't remember the exact date.
9 would not be able to improve the flow. 9 Q. Wasit any time prior to the issuance of
10 Q. What'sintended by item No. 7, the 10 theorder inthisfacility -- or in this case on
11 horizontal well? 11 January 29th of 2014?
12 A. Wédll, we've had an engineering firm that 12 A. That wasthefirst time we knew that.
13 has done some looking at the geology in the area, and 13 Prior to that there was not an order requiring us to
14 have indicated that a horizontal well would very likely |14 deliver water to Rangen.
15 provide additional flowsto the Rangen facility if a 15 Q. And to your knowledge, was the prior call
16 horizontal well were constructed. And that would 16 by Rangen deemed futile?
17 provide direct water right there. 17 A. Itwas.
18 Q. Andwhat's proposed by No. 8, the vertical 18 Q. And so there was no obligation of the
19 well with delivery over the rim, just in general terms? 19 districtsto provide mitigation prior to the
20 A. Whether we would drill a new well or use 20 January 29th, 2014 order; isthat correct?
21 existing wells would have to be determined. But in 21 A. That's correct.
22 past mitigation obligations we have provided aplan 22 Q. Sowould the districts have undertaken the
23 whereby we would provide water to a spring by 23 costs and expense of property acquisitions and
24 connecting wells that pump that same water ontop and |24 engineering prior to the existence of a mitigation
25 provide adelivery system which would deliver that 25 obligation thisyear?
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1 water directly to the spring. 1 A. No, we would not, and have not.
2 Q. Provide agenera description of item 9, 2 Q. Inyour opinion, based on your experience
3 thedirect pump-back. What's proposed by that 3 on mitigation efforts el sewhere, would it be possible
4 dternative? 4 to have accomplished that type of acquisitions of
5 A. Waéll, the direct pump-back would be for a 5 assets and engineering analysis by the time your plan
6 spring hatchery facility to take water off the bottom 6 wasfiled, which was February 11th, some 12 or 13 days
7 end and pump it back up to the top, re-aerate it 7 dfter thefirst curtailment order?
8 through that pumping system, and utilize it again 8 A. No, it would not. The one thing that
9 through their facility to raise fish. 9 happened, we had very littletime. There was a stay
10 Q. Proposal 7, the horizontal well; 10 issued. But at the time we put this together, we did
11 proposal 8, the vertical well; and proposal 9, the 11 not know there would be astay. And so we were
12 pump-back aternatives, is my understanding correct 12 scrambling to try and find methodology that we could
13 that none of the infrastructure or assets to accomplish 13 put together to present to the Department.
14 those aternatives presently are in existence? 14 Q. Mr. Carlquist, would you reasonably expect
15 A. They'renot. 15 the Director, if he approved some or all of these
16 Q. Andisitaso correct that the districts 16 aternatives, would attach conditions to them?
17 have not yet done any thorough engineering or technical |17 A. | think he would.
18 analysis or facility property acquisitions that would 18 Q. Andwould you expect those conditions to
19 be necessary to implement those plans? 19 require such things astechnical reports and analysis
20 A. We have not done anything concrete. We 20 and land acquisition and the like?
21 have spoken with many of the well ownerson top of the |21 A. They would.
22 rim that own property and those wells immediately on 22 Q. And once -- assuming the Director were to
23 top of therim, who al indicated they would try to 23 issue approval with various conditions attached, what
24 cooperate with usin any way possible for them. 24 do you anticipate the districts would do?

N
(631

Q. Butinsofar as your mitigation plan has

25

A. Well, wewould try to select which of these
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1 optionsthat were given that would work the best and be 1 mitigation credits been provided and allowed by the
2 probably the least expensive to us to provide the water 2 Department in other delivery call casesfor CREPS,
3 that would be required. And then we would go forward 3 conversions, and recharge?
4 and try and get that taken care of. 4 A. They have.
5 Q. And so your determination of what project 5 Q. And were credits, to your knowledge,
6 to pursue would depend in part upon what got approved? | 6 alowed in proceedings pertaining to the Surface Water
7 A. Yes 7 Caodlition call?
8 Q. Inpart upon the conditions? 8 A. Yes, they have.
9 A. Yes. 9 Q. And were credits also allowed with respect
10 Q. And then you would go forward with some 10 tothedelivery calls made by Blue Lakes Trout Company
11 feasibility studies and technical analysisto evaluate 11 and Clear Springs Food?
12 it? 12 A. Yes, they were.
13 A. Wewouldlook at the one that would provide 13 Q. If youwould look to Exhibit 1005. And
14 the necessary water in the best possible way with the 14 that's an order issued by the Director under date of
15 least amount of expense, obviously. 15 July 10th of 2010 granting credits relative to -- for
16 Q. And what type of atime period would you 16 those same activities to the Surface Water Coalition?
17 expect to be necessary, based on your prior experience, 17 A. Yes
18 once you had that order from the Director to actually 18 Q. Andif you would, please, turn to page 3 of
19 investigate some alternatives and implement them? 19 that Exhibit 1005. And you'll see finding of facts
20 A. [ 'would think it would take at least a 20 No. 12 and 13 discuss the CREP program.
21 year, and maybe more. 21 A. Yes.
22 Q. Andwasthat one of the reasons why IGWA 22 Q. You testified earlier that IGWA and the
23 and the districts made the other proposalswe discussed |23 groundwater districts had funded the CREP program?
24 earlier that would provide immediate benefit for Rangen |24 A. Yes, we have. The up-front costs of the
25 inthe short term? 25 CREP program we've funded.
Page 103 Page 105
1 A. Yes. Wewould try to get what we could in 1 Q. Toyour knowledge, did IGWA and the
2 theimmediate. But to provide 9 cfs of water is pretty 2 districts fund 100 percent of the private costs of that
3 difficult, like | said, to a particular spring, an 3 federal program?
4 individua spring. And some of these might betheonly | 4 A. Yes, | think we did.
5 way that we could get that accomplished to providethe | 5 Q. And finding of fact No. 12 states as
6 full amount. 6 follows, that "Private contributions for cash and in
7 Q. | think you havein front of you 7 kind services was $75,041,883." And then the following
8 Exhibits 103. If you'd turn to that, which isa 8 sentence, "IGWA agreed to contribute atotal of
9 mitigation plan IGWA filed October 6th of 2009, 9 $3 millionin cash to enrollees as a signing bonus at
10 requesting acredit for conversions, dry-ups, and 10 therate of $30."
11 recharge. 11 A. Yes
12 A. Yes. 12 Q. When you testified earlier that IGWA had
13 Q. Do you recognizethat filing? 13 paid the startup costs, is that what you were referring
14 A. |do. 14 to?
15 Q. Andif you would turn to the following 15 A. Yes. Weactualy received aloan from the
16 exhibit, 104 isthe order that was issued by the 16 |daho Water Resource Board for the bulk of that, and
17 Director May 14th of 2010 approving that particular 17 are till paying that back.
18 plan. 18 Q. And the next sentence, again on finding of
19 A. Yes. 19 facts 12, states that "In addition, groundwater
20 Q. When you testified earlier that the 20 districts which are underlying members of IGWA agree to
21 Department had approved previously creditsfor those |21 contribute 375,000 of in-kind servicesin the form of
22 types of activities, isthis the plan and approval 22 water measurement.”
23 order that you had in mind and were considering? 23 A. Yes
24 A. Yes itis. 24 Q. Hasinfact, to your knowledge, IGWA and
25 Q. Toyour knowledge, Mr. Carlquist, have 25 the districts made that particular contribution to
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1 comply with the order? 1 conversions were made.
2 A. We have been providing funding for 2 Q. Andwhat are the two canals through which
3 measurement of the aquifer, yes. 3 the conversion water is delivered?
4 Q. Andisthat funding for measurement an 4 A. They are North Side Canal Company and
5 ongoing year-to-year obligation? 5 Milner/Gooding or AFRD No. 2.
6 A. ltis 6 Q. And hasal of the delivery occurred within
7 Q. Finding of fact No. 13 basically reflects 7 your District west of the Great Rift trim line that was
8 that IGWA's contribution in relationship to the total 8 setinthiscase?
9 CREP program of some $258 million. 9 A. There-- on the North Side of the river
10 To your knowledge, could the CREP program 10 they'reall inour District. Southwest Irrigation
11 have been undertaken, absent the private funding made |11 District has done afair amount of conversion work and
12 by IGWA? 12 pumping systems on their irrigation district over
13 A. 1don't think it would have been approved 13 there, which I'm not that familiar with. But of the
14 and accepted. 14 two districts on the north side of theriver, al the
15 Q. Okay. | want to go back, Mr. Carlquist, 15 conversions are in North Snake Groundwater District.
16 and talk alittle more specifically about the specific 16 Q. How many acres within your District are
17 aspects of your conversion of -- your mitigation plan, 17 what you classify as conversion acres at the present
18 excuse me, Exhibit 1. And some of these questions | 18 time?
19 think you may have answered in part, but let meask you |19 A. Wehavearound 13 --
20 some questions specifically relative to conversions. 20 MR. HAEMMERLE: Objection. Callsfor
21 Isall of the conversion water paid for by 21 speculation, no foundation.
22 thedistricts? 22 MR. RANDY BUDGE: I'll re-ask the question.
23 A. By thedistricts and/or members of the 23 THE HEARING OFFICER: Thank you.
24 districts. 24 Q. (BY MR.RANDY BUDGE): Do you know,
25 Q. Okay. And if the districts pay for those 25 Mr. Carlquist, how many conversion acres exist in your
Page 107 Page 109
1 costs, do they in turn assess it to their groundwater 1 Digtrict?
2 memberswho use the water? 2 A. There's 13,400.
3 A. Yes. 3 MR. HAEMMERLE: Objection. Foundation, calls
4 Q. And some conversions have been described in 4 for speculation.
5 proceedings as soft conversions and some are described 5 THE HEARING OFFICER: Mr. Carlquist, | think if
6 ashard conversions. 6 Yyou answer the question that Mr. Budge has asked, you
7 Can you explain the difference between 7 won't get to anumber yet. Soif you'll just answer
8 those. 8 the question that Mr. Budge is asking, and welll
9 A. A soft conversion is one in which a system 9 proceed through this methodically.
10 isputin place to use surface water, and they will use 10 Q. (BY MR. RANDY BUDGE): Without giving the
11 surface water aslong asit can be obtained and 11 answer to how many acres, are you familiar with the
12 delivered to them. But if we cannot rent or obtain 12 conversion acresin your District?
13 that water and deliver it to them, then they can still 13 A. Yes, | am.
14 be hooked up and can go back and pump their wells. 14 Q. And does your District maintain records of
15 Q. And do you know how many of each type that 15 the converted acres by owners, by address of owner, by
16 you havein your District? 16 description of property converted, and by water right
17 A. Almost al of them now are what iscalled a 17 of the particular wellsthat is converted to surface
18 soft conversion. 18 water?
19 Q. And when the District or IGWA makes 19 A. Yes wedo.
20 arrangements to lease water from a storage system to 20 Q. And are those records maintained in the
21 deliver to those conversion acres, how is that water 21 ordinary course of the business of your District?
22 delivered from the storage system? 22 A. They are.
23 A. It'sdelivered through contracts and 23 Q. And are those records reported on an annual
24 agreements we have with a couple of the canal companies |24 basis to the Idaho Department of Water Resources?
25 to deliver that water to those sites where the 25 A. They are.
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1 Q. Andwho do you report those to? 1 from those owners of those storage rights that we lease
2 A. Thosein our District are reported, | 2 from. Some years there's not enough water in the
3 believe, to our watermaster, Cindy Y enter, who | think 3 storage system, and so they cannot and do not lease
4 then forwards them up to get the calculationsdone here | 4 water to us.
5 what credit we'll get. 5 Q. And for purposes of the credit being
6 Q. Do you aso maintain records of the 6 requested in this proceeding, isit requested based
7 quantity of water delivered to conversion acres by 7 upon the actual number of converted acres and the
8 owner of the acres? 8 actua amount of water delivered?
9 A. Wedo. 9 A. It'sthe actual amount of water delivered
10 Q. So by reason of that, do you review those 10 through those conversion acres.
11 records periodically? 11 Q. And when you provide that information to
12 A. Yes, wedo. 12 Cindy Y enter and the Department, to your knowledge,
13 Q. And are you familiar with the number of 13 doesthe Department or Ms. Y enter attempt to verify the
14 acres asthey've existed and changed over the years 14 information provided by your District?
15 since the program'’s inception? 15 A. Yes.
16 A. lam. 16 Q. Do you have ageneral knowledge of what
17 Q. How havethe acres varied? Havethe 17 happens from there? What does Mrs. Y enter do to derive
18 conversion acres been increasing year to year or -- 18 or result in acredit being calculated comes back to
19 A. They have been increasing since the 19 you?
20 inception when we first started doing conversions, and | 20 A. Ms. Yenter hastold usthat she of course
21 we're about at a maximum point now becausethe canals |21 verifiesthe conversions and the water. And of course
22 cannot deliver any additional conversion water down 22 thewater, we get abilling from each of those canal
23 their system. 23 companies for the amount of water that they have
24 And the agreement is that they will only 24 delivered. Soit's pretty easy to see how much water
25 deliver if they have a capacity to do so. But so far 25 has been delivered.
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1 they've been able to deliver that water. 1 And then | believe it comes up to Boise to
2 Q. Do you know the number of acres of 2 becaculated -- and I'm not sure which individuals up
3 conversion acres you havein your District today? 3 heredo the calculation. But the calculation will be
4 A. Yes, | do. 4 run through the model to see how much credit is derived
5 Q. And what isthat number? 5 from that conversion. Those conversions.
6 A. lIt'saround 13,400. 6 Q. Soyour District doesn't do that
7 Q. Do those acresvary year to year? 7 caculation?
8 A. They have gone up, but they don't vary very 8 A. No.
9 much. They stay constant. We had some new conversions | 9 Q. Toyour knowledge, Mr. Carlquist, hasthe
10 two yearsago. Wedid not have any last year. And | 10 expert that's been retained by IGWA and the districts
11 don't anticipate many more, because the fact that the 11 for many years, Dr. Brendecke, do you rely upon him to
12 canalswill not be able to deliver unless some -- quite 12 review and confirm the calculations of credits that may
13 abit of additional lateral work were done to allow 13 be done by the Department?
14 them to deliver water, because their first priority is 14 A. We have done that.
15 to deliver water to the members of their canal company. 15 Q. Youdon't do it directly from any personnel
16 Q. Soisityour belief that the number of 16 within the District?
17 conversion acres has about reached its maximum, based 17 A. No.
18 on what the canals can deliver in your districts? 18 Q. Turn to Exhibit 106, please.
19 A. At the present time, without some 19 And, Justin, can you pull that one up,
20 additional infrastructure work, it is. 20 1006.
21 Q. And does the amount of storage water that's 21 MR. MAY: 10067
22 delivered to conversion acres vary from year to year? 22 MR. RANDY BUDGE: Does a spreadsheet come with
23 A. ltdoes. 23 that?
24 Q. And what causes that variation? 24 MR. MAY: | can get you the spreadsheet if you
25 A. Theamount of water available for lease 25 needtolook at it.
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1 THE HEARING OFFICER: What's the number again, 1 isaDepartment record?
2 Randy? 2 MR. MAY: Do we know, did this come off of
3 MR. RANDY BUDGE: 1006. 3 the--
4 THE HEARING OFFICER: Oh, okay. 4 MR. HAEMMERLE: No objection.
5 Q. (BY MR. RANDY BUDGE): That exhibit should 5 THE HEARING OFFICER: Okay.
6 consist of a-- thereit is-- spreadsheet. 6 Q. (BY MR. RANDY BUDGE): With respect to the
7 Mr. Carlquist, | think the hard copy you 7 conversion, Mr. Carlquist --
8 havein front of you is simply one page of a 8 THE HEARING OFFICER: Just amoment, Mr. Budge.
9 gpreadsheet. 9 Document marked as Exhibit 1006 is received
10 A. | believeit's oneyear, one page of a 10 into evidence. Thank you.
11 spreadsheet for the year 2009. 11 (Exhibit 1006 received.)
12 Q. And|I believe that exhibit -- 12 MR. RANDY BUDGE: Excuseme.
13 MR. TIBUDGE: Scroll down to the bottom. 13 Q. Mr. Carlquist, are the districts requesting
14 MR. MAY: Likethat? 14 credits be calculated by the Department consistent with
15 MR. RANDY BUDGE: Okay. 15 past practices for both past and future conversions?
16 Q. Mr. Carlquist, if you'll look at the 16 A. Yes. AndI'mnot sureif they -- in the
17 display on the screen, it appears to be a spreadsheset 17 past | don't believe they've calculated a credit to
18 that has the conversion by owner, by address, by 18 this particular spring. So we're asking now that they
19 location, and by legal description, along with the 19 do that.
20 number of acresinvolved on ayear-by-year basis, 2009 20 MR. RANDY BUDGE: Mr. Director, probably an
21 through 2013? 21 appropriate time for the lunch break. | went alittle
22 A. Yes. 22 bit over, but it's the end of this conversion topic
23 Q. Isthat theinformation that is compiled by 23 and...
24 the District that you described earlier and is supplied 24 THE HEARING OFFICER: Okay. Okay with the
25 toMs. Yenter? 25 parties? Come back in an hour? Isthat enough?
Page 115 Page 117
1 A. | believethisisonethat is put together 1 MR. HAEMMERLE: How about 1:30, Director?
2 by the Department after we supply the information to 2 THE HEARING OFFICER: Do you want that long?
3 them. Our spreadsheet's alittle bit different than 3 MR. HAEMMERLE: No. One hour is good.
4 this. 4 THE HEARING OFFICER: Wdll, let'scall it 1:15.
5 Q. Okay. 5 Okay?
6 A. Butl believethisis onethat the 6 MR. HAEMMERLE: Okay.
7 Department compiles. And you can't seeit on there, 7 THE HEARING OFFICER: Thanks.
8 but it shows a place of diversion and acresthat are 8 (Lunch recess.)
9 dasoapart of that. There, right there (indicating). 9 THE HEARING OFFICER: We're back recording after
10 Q. Sowhen the Department compilesthe 10 thelunch break.
11 information, they return a spreadsheet back to you? 11 And, Mr. Carlquist, you are under oath.
12 A. If werequest it, we can get it back, yes. 12 Mr. Budge, you may continue to examine.
13 Q. Andisthere anything that goes back and 13 MR. RANDY BUDGE: Thank you.
14 forth between your District and the Department to 14 Q. Mr. Carlquist, we ended by questions
15 reconcile any discrepancies? 15 regarding the conversion component in the mitigation
16 A. Generdly, | don't think there's been very 16 plan. | had a couple more questions on the voluntary
17 many discrepancies that | remember. They calculate the 17 dry-up and CREP portion of the plan.
18 credit based on -- and see, on this particular one, 18 Does the District or IGWA, to your
19 it's not actually showing the acre-feet delivered to 19 knowledge, maintain any records of the number of acres
20 those particular conversions. And so that's got to be 20 involved in the CREP program or other dry-ups?
21 somewhere else on another spreadsheet. 21 A. Were not maintaining anything with regard
22 MR. RANDY BUDGE: Wed offer Exhibit 106. 22 tothe CREP program.
23 MR. TIBUDGE: 1006. 23 Q. And do you have knowledge of who maintains
24 MR. RANDY BUDGE: 1006. 24 those records?
25 MR. HAEMMERLE: There's no showing -- well, this | 25 A. | believe the NRCS maintains those records.
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1 Q. And do you know who calculates the credit 1 Q. Haveyou made any direct financial
2 based on those NRCS records? 2 contributions to the Water Resource Board to support
3 A. | believe the Department of Water Resources 3 their recharge program?
4 iscaculating credits. 4 A. Wehave. We've made afinancia
5 Q. Do you do any independent modeling or other 5 contribution -- | believe the last time wasin 2011 --
6 effortsto try to calculate credits relative to those 6 to help cover the cost of the wheeling feesthat are
7 dry-ups and conversion acres? 7 charged by the canal companies for the |daho Water
8 A. No. 8 Resource Board's recharge efforts.
9 Q. Isit IGWA'srequest in this case that they 9 Q. Canyou turn to Exhibit 1077.
10 receive acredit for benefits to the Rangen Springs 10 MR. MAY: -77 or 10077?
11 caculated based on the model for these CREPs and 11 MR. RANDY BUDGE: 1077. You don't need that
12 dry-ups similar to other cases? 12 one.
13 A. Yes 13 Q. Could you identify that exhibit.
14 Q. Let meturn to recharge activities. 14 A. Yes. These are correspondence between IGWA
15 Does IGWA participate in recharge 15 through your office and Mr. Quinn with the Idaho Water
16 activities? 16 Resource Board, recharge coordinator, about the funding
17 A. Wehave done -- in the past participated in 17 that we paid to the Water Resource Board.
18 various recharge activities. 18 Q. And doesthat exhibit, 1077, the amounts
19 Q. And| think you testified earlier some of 19 reflected in that letter, is that what you were
20 therecharge relatesto the water that is delivered 20 referring to insofar asthe financial contribution to
21 through the cana systems of North Sideand AFRD 2asa |21 the Board?
22 part of conversions? 22 A. Well, that was part of it. We also paid
23 A. Yes. Weget charged acanal lossfor all 23 direct funding for some of the infrastructure too. But
24 of those acres that water is delivered to, and that 24 thiswas money directly to the Water Resource Board.
25 rangesfrom 7 percent up to 48 percent lossin the 25 MR. RANDY BUDGE: Wed offer Exhibit 1077.
Page 119 Page 121
1 canal delivering the water to them. Andsowepay for | 1~ THEHEARING OFFICER: Mr. Haemmerle?
2 that much additional water that goes through the 2 MR. HAEMMERLE: For the proposition that just
3 canals. 3 money was donated, | have no objection.
4 Q. And does IGWA maintain records of those 4 THE HEARING OFFICER: Okay. The document marked
5 cana losses, or are those maintained by the canal 5 asExhibit 1077 isreceived into evidence.
6 companies? 6 (Exhibit 1077 received.)
7 A. No. Just thetotal amount that we are 7 Q. (BY MR. RANDY BUDGE): Mr. Carlquist, does
8 hbilled for that is delivered through the canal company. | 8 IGWA or your District keep any of the records of these
9 Q. Okay. When you say you're billed for, are 9 various activities you've described with respect to
10 you referring to what the canal companies chargeyou |10 recharge contributions and recharge deliveries?
11 for water delivered? 1 A. No.
12 A. Yes. Delivered at Milner is how we get 12 Q. Do you rely upon the Department to maintain
13 charged for it. 13 thoserecords?
14 Q. And that's a conveyance charge on a per 14 A. Yes
15 acrefor -- 15 Q. IsittheDistrict'srequest in this
16 A. It'saconveyance charge, plus the amount 16 proceeding that the Director provide a credit based on
17 of water delivered at the headgate for the conversion. |17 modeled benefits to Rangen from these recharge efforts
18 Q. DoesIGWA participatein any way in any 18 in the same manner as other cases?
19 State run or managed recharge efforts? 19 A. That'swhat we've asked for, yes.
20 A. We have participated to help put some of 20 Q. Themitigation plan also requests a credit
21 theinfrastructurein place at a couple of locations. 21 for certain recharge through the Sandy Pond --
22 Oneat Milepost 31. We paid some of the funding for |22 A. Yes.
23 that structureto be put in place. And then we also 23 Q. --isthat correct?
24 did up on the Aberdeen-Springfield system to put a 24 A. That'scorrect.
25 diversion structure in place. We paid money for it. 25 Q. Canyou briefly describe the Sandy Pond,
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1 whereitislocated and what it consists of. 1 Thetop left oneisthe water being discharged out the
2 A. It'sdown the Hagerman Valley, alittle bit 2 structure we built. Just to the left is the water that
3 south of where Rangen'sfacility is. It'sat theend 3 comesfrom Billingsley Creek into the Curren Ditch side
4 of what the North Side Canal Company's lateral -- | 4 by side there where they come together. And then the
5 think it'sW-26. And it's where the headwaters of the 5 other three pictures there are just showing the
6 Sandy Pipeline, where the Sandy Pipeline originates. 6 discharge out of the pipeline into that structure.
7 It's property we purchased from a Mr. Sandy 7 The next pageis similar pictures further
8 back in about 2003 to construct the Sandy Pipeline. 8 back showing the two discharges from the Sandy Pipeline
9 And water is diverted out of the canal company intothe | 9 through the Rangen facility and the discharge coming
10 ponds. 10 out of the Sandy Pipeline.
11 Mr. Sandy had an agreement to take the 11 The following page is just showing some of
12 tailwater off the end of the canal already, and we took 12 theinfrastructure that was put in place.
13 over that agreement and enlarged upon it alittle bit 13 Q. Let'smake sure we're on the right page.
14 with the Sandy Pipeline. But water coming off theend |14 That would be under No. page 68?
15 of the canal either goes down into the Sandy Pipeline 15 A. It'sthisonethat's on the screen right up
16 or fillsthe ponds, and then goes up into an areato 16 there now.
17 theeast. Wecall it the upper pond where if there's 17 Q. Soyou'retestifying concerning the one
18 any excess water down there, the pipeline won't take, 18 that's up there now that's page No. 000687
19 or isnot being diverted down the pipeline, it goes up 19 A. Yes
20 there and isrecharged into the aquifer. 20 Q. Go ahead with your description of that.
21 Q. Water supplied to the pond is wastewater 21 A. Waéll, it's showing some of the structures
22 from the North Side Canal Company system? 22 that were put in place for the ponds to deliver water
23 A. Yes, that's correct. 23 down there to theirrigation needs and the pipeline
24 Q. And doesthe North Snake Groundwater 24 beinginstalled. And of course that one bottom picture
25 District continue to own the pond? 25 says"Turning water into the middle pond."
Page 123 Page 125
1 A. Wedo. 1 And if we go to the next one, it shows a
2 Q. And areyou also responsible for the 2 bigger picture of the pond with the headgate for the
3 operation and management of the pond? 3 Sandy Pipeline before water was turned into that pond.
4 A. Yes. 4 And then the very bottom one -- and | can't
5 Q. Would you look at Exhibit 1007, which | 5 hardly recognize this, it'skind of just alittle shot,
6 think is up on the screen and consists of several 6 but thisis, | think, out the upper pond where what we
7 pages. 7 cal the sinkhole. And when water goes into the upper
8 Do those -- does that exhibit represent 8 pond, it will take alot of water. |'ve seen actually
9 photographs of the Sandy Pond that were maintained by 9 awhirlpool there when water is being taken into the
10 North Snake as a part of your business records? 10 ground in that upper pond when it got full.
11 A. Yes. It showsthe ponds during the 11 Q. Onthispageyou'rereferringtois page
12 construction period and after water had filled in and 12 with IGWA No. 69 on it?
13 was being discharged down the pipeline. 13 A. Yes
14 Q. Without going into detail, would you just 14 Q. And there are two picturesthat are up
15 describe what's depicted on those various photographs. 15 there.
16 And maybe you can start with the first one that has the 16 The one on thetop | think is the one you
17 Bates stamp number on it IGWA 00065 on the bottom right |17 described as the pond under construction?
18 corner. 18 A. Yes. It'sjust about when we completed the
19 A. | believe that's where the water is 19 dike and the headgate there for the Sandy -- what we
20 being -- coming off of the lateral into the pond. 20 call the Sandy Pipeline.
21 Q. And then just go ahead and turn to the next 21 Q. And that's one of three ponds?
22 page. 22 A. Yes
23 What's 667 23 Q. And how do you describe that pond? s that
24 A. The next page is discharge at the head of 24 themain pond or --
25 the Curren Ditch from a couple of different angles. 25 A. Wall, yeah, that's the main pond. It'sthe
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1 biggest of the ponds, and that's the main one. 1 discharge --
2 Q. What's depicted in the next picture down, 2 A. Another picture of the discharge structure
3 theoneinthe middle? 3 that was built.
4 A. | think that's showing water coming out of 4 Q. Do these pictures accurately reflect the
5 the upper pond into that middle pond. 5 conditions that are shown in them at the time the
6 Q. And how does the middle pond function? 6 pictures were taken, to your knowledge?
7 A. Wadll, that's the outlet or the pond that 7 A. | believe they do.
8 holdsthe main body of water for regulating the Sandy 8 Q. And do you know when they were taken?
9 Pipeine. 9 A. They would have been taken sometimein
10 Q. And then there'saso athird pond that you 10 2004.
11 call the north pond? 11 MR. RANDY BUDGE: Wed offer 1007.
12 A. Weéll, yeah, there's apond down to the west 12 THE HEARING OFFICER: Mr. Haemmerle?
13 alittle bit which isalower pond, and that's where 13 MR. HAEMMERLE: I'm going to object to relevance
14 water is delivered out to what was called the Musser 14 atthispointintime. | don't think there's been any
15 call down there. And it's right down next to the 15 showing that North Snake Groundwater District actually
16 highway. But we don't do any regulation on that pond. |16 ownsany of the water or has a storage right for the
17 Mr. Morrisdoes all the regulation on that lower pond. |17 pondsor any permits.
18 Q. Soisthe credit requested for recharge 18 THE HEARING OFFICER: Mr. Budge?
19 relating to the Sandy Pond that what goes into the 19 MR. RANDY BUDGE: Well go ahead and provide
20 pond, less what goes out to the Sandy Pipeline and 20 further testimony on that.
21 evaporation? Isthat what you -- 21 THE HEARING OFFICER: Okay.
22 A. Yes, that would be, | think, what we would 22 Q. Turnto Exhibit 1008.
23 ask for for arecharge credit there. 23 THE HEARING OFFICER: Soyou'l at least hold or
24 Q. Go ahead with the next page of the 24 withdraw the offer for aminute, Mr. Budge?
25 photograph. Describe that page 70. 25 MR. RANDY BUDGE: Well, it seemsto melike an
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1 A. | think that's just another picture of the 1 objection. Well make the offer.
2 discharge into the headwaters of the Curren Ditch. 2 THE HEARING OFFICER: You'll make the offer?
3 It'spictures have kind of been put together. And 3 MR. RANDY BUDGE: | think we've laid foundation
4 right up at the very left of that picture is where our 4 thepondisabasisfor amitigation plan. He
5 discharge structureis. 5 described that they own and operateit.
6 Q. And next page, 71? 6 THE HEARING OFFICER: Overruled.
7 A. That picture I'm not sure. | can't put 7 MR. HAEMMERLE: My oneissue-- I'm sorry,
8 together what that pictureis. It's showing some 8 Director -- was ownership of the water in the pond
9 ponds. But with the fish hatcheries there, I'm not 9 itself or any storage permits for that water?
10 surewherethat is. 10 Q. (BY MR. RANDY BUDGE): Turnto
11 Q. You'renot surethat those are the Sandy 11 Exhibit 1008.
12 Pondsin the middle of the picture? 12 THE HEARING OFFICER: Okay. Just aminute.
13 A. They look like the Sandy Ponds. But | 13 Overruled again.
14 can't put them in conjunction with the fish hatchery 14 The document that's marked as Exhibit 1007
15 right there. 15 isreceived into evidence.
16 Q. And how about page 72? 16 (Exhibit 1007 received.)
17 A. Thosg, | believe, arethe ponds. And they 17 THE HEARING OFFICER: Mr. Budge.
18 look very similar. Butinthat one | can seethe 18 Q. (BY MR. RANDY BUDGE): Can you identify
19 highway going past the ponds and the three ponds there. |19 1008.
20 Q. And the next page, 73? 20 A. Yes. | believeit's when we purchased the
21 A. Again, thisisjust the discharge where the 21 property from Mr. Sandy. Thisisacopy of the
22 Curren Ditch headwaters and are discharged into the 22 warranty deed.
23 Curren Ditch and the discharge structure showing water |23 Q. Mr. Carlquist, there are two different
24 coming through it. 24 deeds: Onecomes from Mountain Valley Properties,
25 Q. And page 74, just another picture of that 25 which seem to be signed by John Sandy; and then there's
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1 asecond warranty deed from John and Robin Sandy, also | 1 VOIR DIRE EXAMINATION
2 signed by both John and Robin Sandy. 2 BY MR.HAEMMERLE:
3 Isthat part of the exhibit you havein 3 Q. Mr. Carlquist, that water right that you
4 front of you? 4 have before you is for the benefit of Mr. Morris for
5 A. Yes itis. Andl believeit wasjust the 5 irrigation; correct?
6 two propertiesthat was all part of the same purchase. 6 A. The North Side Canal Company water?
7 Q. And aso part of that exhibit there'sa 7 Q. | believe what's indicated on that share
8 check that's attached. 8 right there.
9 A. Yes 9 A. It has been delivered to a couple of
10 Q. And the check statesit'sto acquire -- for 10 different places over the time that we have owned the
11 14,000 to acquire 14 shares of NSCC water? 11 certificate. But yes, we have also delivered it down
12 A. Yes. North Side Canal Company water that 12 therel think to Mr. Morris.
13 we bought. 13 MR. HAEMMERLE: Can | examine, your Honor? |
14 Q. Okay. And thelast page of that exhibit is 14 don't have that.
15 aletter from Zions Bank relating to that stock 15 THE HEARING OFFICER: Oh, you mean examine the
16 purchase indicating they don't have objection to the 16 document?
17 transfer. 17 MR. HAEMMERLE: Please.
18 Do you recognize that? 18 THE HEARING OFFICER: Sure.
19 A. Yes 19 Q. (BY MR. HAEMMERLE): Do you see,
20 Q. Arethoseall part of the records of North 20 Mr. Carlquist, whereit says " 14 sharesto a particular
21 Side-- or North Snake Groundwater District? 21 40-acre parcel"?
22 A. Yes 22 A. Yes
23 Q. And to your knowledge, do those two 23 Q. Do you know where that parcel is located?
24 warranty deeds represent the District's acquisition of 24 A. | don't right off the top of my head.
25 the property that you've described as the Sandy 25 Q. Do you know what purpose of use that is?
Page 131 Page 133
1 property where the Sandy Ponds were constructed? 1 A. Forirrigation.
2 A. Yes 2 Q. Forirrigation?
3 MR. RANDY BUDGE: We'd offer Exhibit 1008. 3 A. Yes.
4 MR. HAEMMERLE: No objection. 4 MR. HAEMMERLE: No further objection, your
5 THE HEARING OFFICER: Okay. The document marked | 5 Honor. I'll --
6 as Exhibit 1008 is received into evidence. 6
7 (Exhibit 1008 received.) 7 CONTINUED DIRECT EXAMINATION
8 Q. (BY MR. RANDY BUDGE): Would you turn next 8 BY MR. BUDGE:
9 to Exhibit 1009. 9 Q. Next turn to Exhibit --
10 Do you recognize that as a certificate of 10 THE HEARING OFFICER: Okay. So no objection to
11 stock from North Side Canal Company to North Snake 11 the offer?
12 Groundwater District for 14 shares? 12 MR. HAEMMERLE: No objection.
13 A. Yes 13 THE HEARING OFFICER: Okay. So the document
14 Q. Andisthat part of the records of your 14 marked as Exhibit 1009 is received into evidence.
15 District? 15 (Exhibit 1009 received.)
16 A. Yes 16 Q. (BY MR. RANDY BUDGE): Nextturnto
17 Q. And to your knowledge, does that 17 Exhibit 1010. That'sidentified as awater deed.
18 certificate and exhibit evidence your ownership of 18 Isthat document a part of the records of
19 those sharesin North Side Canal Company? 19 your District?
20 A. Yes itis. 20 A. Yes, itis.
21 MR. RANDY BUDGE: Wed offer Exhibit 1009. 21 Q. And does that evidence the purchase of the
22 MR. HAEMMERLE: Question in aid of objection? 22 stock which gave rise to the issuance of the
23 THE HEARING OFFICER: Yes. 23 certificate that was just admitted as 1009?
24 11l 24 A. Yes, | believeitis.
25 25 MR. RANDY BUDGE: Wed offer --
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1 MR. HAEMMERLE: No objection. 1 generaly?
2 THE HEARING OFFICER: The document markedas | 2 A. It waspart of some mitigation efforts that
3 Exhibit 1010 is received into evidence. 3 we were undergoing back in 2004 relating to the -- some
4 (Exhibit 1010 received.) 4 of the mitigation things we were trying to do for the
5 Q. (BY MR. RANDY BUDGE): Could you identify 5 springs.
6 Exhibit 1011. Maybe we can look at all of these three 6 Q. Isityour understanding that the District
7 together. Exhibit 1011 and 1012 and 1013. 7 related in part to mitigation efforts the District was
8 And after you've familiarized yourself with 8 doing viathe Sandy Pond and the Sandy Pipeline?
9 those, answer whether those are part of the records of 9 A. Part of the agreement, yes.
10 the District pertaining to easements acquired in 10 MR. RANDY BUDGE: We'd offer Exhibit 1014.
11 conjunction with the operation of the Sandy Ponds. 1 MR. HAEMMERLE: Question in aid of objection?
12 A. It wasto accessto the property that we 12 THE HEARING OFFICER: Yes.
13 purchased through property of Mr. Sandy that was not 13
14 purchased, | believe. 14 VOIR DIRE EXAMINATION
15 Q. And does Exhibit 1011, that easement 15 BY MR. HAEMMERLE:
16 indicatesit's to operate the headgates and dike on the 16 Q. Mr. Carlquit, this particular agreement
17 Sandy property? 17 was aone-year agreement in 2004 and isno longer in
18 A. | believe so, to get through his property 18 placetoday; correct?
19 towhere those are. 19 A. Itwasfor oneyear. But some of the
20 Q. Andthenif you look at Exhibit 1012, isit 20 thingsthat are in the agreement are still going
21 your understanding that that grant of easement was to 21 forward.
22 construct and operate the Sandy Pipeline itself? 22 Q. The agreement isno longer in effect;
23 A. Yes 23 correct?
24 Q. Andthenif you look at Exhibit 1013, was 24 MR. RANDY BUDGE: | object. Asksforalega
25 that agrant of easement from Morris with respect to 25 conclusion, beyond the scope of direct.
Page 135 Page 137
1 thepipeline asit goes through his property? 1 MR. HAEMMERLE: 1'd object to the admission of
2 A. Yes 2 1014 on relevance.
3 MR. RANDY BUDGE: And I'd offer Exhibits 1011, | 3 THE HEARING OFFICER: Okay. Well, | guess|
4 1012, and 1013, all being easements. 4 have two objections.
5 THE HEARING OFFICER: Mr. Haemmerle? 5 Y ou're objecting to the questions because
6 MR. HAEMMERLE: No objection. 6 they're beyond the scope, Mr. Budge, of the direct?
7 THE HEARING OFFICER: Documents marked as 7 MR. RANDY BUDGE: Hisquestionsin aid of
8 Exhibits 1011 through 1013 are received into evidence. 8 further objection was that he asked questions on
9 (Exhibit 1011 through 1013 received.) 9 whether or not it was legally only effective for one
10 Q. (BY MR. RANDY BUDGE): Turn next to 10 year. That was asking for alegal conclusion. This
11 Exhibit 1014 entitled "Eastern Snake Plain Aquifer 11 witnessisn't competent to ask.
12 Mitigation Recovery and Restoration Agreement for 12 MR. HAEMMERLE: | withdraw that question and
13 2004." 13 make it simpler, Director.
14 Do you recognize that document? 14 | still object to the admission of the
15 A. Yes, | do. 15 document based on relevance.
16 Q. Andif you would turn to the signature 16 THE HEARING OFFICER: Nonetheless, | understood
17 pages. It appears to have been signed on behalf of 17 from Mr. Carlquist's testimony that it was limited to
18 North Snake Groundwater District, along with other 18 oneyear. He has some knowledge about it. That
19 parties, including Rangen. 19 informationisin therecord. And based on his
20 Do you recognize that? 20 qualified testimony, Mr. Haemmerle, I'll allow the
21 A. Yes 21 exhibit into the record.
22 Q. Isthat maintained as a part of the 22 Soit'sreceived. Exhibit 1014 isreceived
23 business records of North Snake Groundwater District? 23 into evidence.
24 A. Yesitis. 24 (Exhibit 1014 received.)
25 Q. Andwhat does this agreement relate to 25
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1 CONTINUED DIRECT EXAMINATION 1 Pipeline Project Operation and Maintenance Agreement.”
2 BY MR. BUDGE: 2 Do you recognize that document?
3 Q. Turnto page 5 of that agreement, if you 3 A. Yes
4 would, Mr. Carlquist. 4 Q. Do you know whether or not that was an
5 A. Yes 5 attachment in your filesto Exhibit 1014, the 2004
6 Q. And on page 5, under paragraph 4 has alist 6 agreement, or was that a separate document?
7 of groundwater user commitments. 7 A. | think it was a separate document.
8 A. Yes 8 Q. Andisthat part of your records maintained
9 Q. And| direct your attention down to 9 by the District?
10 subparagraph (e)(1) through (6). 10 A. Yes
11 Do you have those paragraphs? 11 Q. And to your knowledge, does that accurately
12 A. |do. 12 reflect the operation and maintenance requirements
13 Q. And (e)(2) providesasfollows. Thisis 13 relating to the Sandy Pipeline project?
14 part of the groundwater District commitments. They 14 A. Yes, | think it does.
15 would, quote, "...use best efforts to convey North Side |15 MR. RANDY BUDGE: Wed offer Exhibit 1015.
16 Canal Company operational spillsto the Sandy project |16 THE HEARING OFFICER: Mr. Haemmerle?
17 into the Sandy Pipeline.” 17 MR. HAEMMERLE: No objection.
18 A. Yes 18 THE HEARING OFFICER: The document marked as
19 Q. Doyou seethat? 19 Exhibit 1015 is received into evidence.
20 A. Yes. 20 (Exhibit 1015 received.)
21 Q. Isthat part of the commitments that the 21 Q. (BY MR.RANDY BUDGE): Mr. Carlquist, that
22 District undertook back in 2004, to your knowledge? |22 particular exhibit describes the ponds that you were
23 A. ltis. 23 mentioning earlier in your testimony that are
24 Q. Arethose commitments ongoing today? 24 identified here as the upper, the middle, and the
25 A. Yes, weve dtill been doing that. 25 |ower?
Page 139 Page 141
1 Q. And have -- hasyour District in fact 1 A. Yes
2 conveyed North Snake -- North Side Canal Company spills | 2 Q. If you look in the second full paragraph
3 continuously from then to date? 3 under the description of the upper pond, do you see
4 A. Yes, we have. 4 that?
5 Q. And that utilized both the Sandy Pond, the 5 A. Yes
6 recharge, and Sandy Pipeline for water deliveries? 6 Q. The second sentence there states as
7 A. Yes. 7 follows, "The pond also has an emergency spillway which
8 Q. Commitment (€)(3) states, "Continue to 8 divertswater to alarge overflow areawith a number of
9 provide surface water as substitute supply to 9 small ponds and a sizable sinkhole which is capable of
10 4300 acres of previously converted groundwater 10 taking 15 cfs on a continuous basis.”
11 irrigation -- irrigated acresin North Snake 11 A. Yes.
12 Groundwater District.” 12 Q. Isthat the heart of the recharge activity
13 Did that commitment continue from 2004 to 13 that has gone on at the Sandy Pond, as far as you know?
14 date? 14 A. Yes itis.
15 A. Yes. Weveincreased the number of acres, 15 Q. And hasthat been continuous to date?
16 asin previous testimony was given. 16 A. Yes. When enough water has come down
17 Q. Your earlier testimony to continue to 17 there, the pipeline couldn't take it, it goes down
18 supply irrigation water to converted acresis a part of 18 there.
19 that commitment? 19 Q. Andisit the District's request that the
20 A. Yes 20 Department calculate a credit to Rangen based on the
21 Q. Do you consider that to be an ongoing 21 recharge to the Sandy Pond that was a part of the
22 obligation? 22 obligations under these agreements?
23 A. Yes 23 A. Yes, | think that's what we'd like to do.
24 Q. Turn next, if you would, to Exhibit 1015. 24 | believe the canal company has records of how much
25 It'sentitled "North Snake Groundwater District Sandy 25 water has come out of that lateral, so...
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1 Q. Areyou familiar with the use of the Sandy 1 Pipeline?
2 Pipeline to provideirrigation water to Butch Morris? 2 A. No, no written agreement. Just averbal
3 A. Yes 3 agreement that we had with him to deliver.
4 Q. How doesthat work, if you'd describe it? 4 Q. And that verbal agreement had beenin
5 A. When the Sandy Pipeline was constructed, 5 existence since 2004?
6 thereisadiversion box that was constructed alittle 6 A. Yes
7 more than halfway down. And the pumpsthat he utilizes | 7 Q. Andthisisthefirst timeit was reduced
8 toirrigate the farm ground down there were connected, 8 toawriting?
9 hooked up to that diversion structure where the pipe 9 A. Asfarasl know, yes.
10 goesfrom 36 inches down to 24 inches. And hepumps |10 Q. Toyour knowledge, does the written
11 out of there. 11 agreement or memorandum agreement, Exhibit 1016, does
12 And then there's also a separate pipeline 12 it reflect the basic terms of the oral agreement as you
13 that diverts water about an eighth of amile further 13 understood that had been in place prior to the written
14 west to where he has another pump that pumps water for |14 agreement?
15 hisfarming operation down there. 15 A. Yes. It hasanother paragraph there
16 And then the excess water when he's not 16 relating to this particular order that was issued by
17 pumping goes on down the pipe and is discharged into 17 the Department that really wasn't in any previous
18 the Curren Ditch. 18 verbal agreement that we had with him.
19 Q. Isyour District compensated by Mr. Morris 19 MR. RANDY BUDGE: Wed offer Exhibit 1016.
20 or anyone else for your delivery of water to him? 20 MR. HAEMMERLE: No objection.
21 A. No. 21 THE HEARING OFFICER: The document marked as
22 Q. Rangen in this case has objected to the 22 Exhibit 1016 is received into evidence.
23 Didtrict's use of the Sandy Pipeline to transport 23 (Exhibit 1016 received.)
24 wastewater on the basis of the lack of a permit for 24 Q. (BY MR.RANDY BUDGE): Would you turnto
25 wastewater. 25 Exhibit 1017, please.
Page 143 Page 145
1 During the period since 2004 when the 1 Do you recognize this as an Application for
2 agreement was entered into, as shown in Exhibit 1014, 2 Permit that's entitled "Third Corrected” filed by your
3 hasanyone previoudy indicated that your District was 3 District, North Snake, Magic Valley Groundwater
4 supposed to file and get an application to do the -- to 4 District, and Southwest Irrigation District?
5 use wastewater as was contemplated by the 2000 5 A. Yes,itis.
6 agreement, Exhibit 1014? 6 Q. Andwasthat filing made in order to secure
7 A. Not to my knowledge. 7 aright to use the wastewater that went into the Sandy
8 Q. | noted Rangen was a party to that 8 Pond as described in the application for mitigation and
9 signatoried agreement. 9 recharge mitigation?
10 Do you recall Rangen prior to this 10 A. ltis.
11 proceeding ever objecting to the delivery of wastewater |11 Q. Wasthat filed in response to objectionsin
12 from North Side Canal down the Sandy Pipeline? 12 this case by Rangen that there was no water right to
13 A. Not to my knowledge. 13 deliver water through the Sandy Pipeline?
14 Q. Could the witness be handed -- or look at 14 A. Yes, that'swhy wefiled it.
15 Exhibit 1016. 15 Q. Atthetime of the 2004 agreement we
16 A. Okay. | haveit. 16 discussed earlier, was there any request that you
17 Q. What'sthe date of that document? 17 recall that awater right permit would be necessary to
18 A. Dated February 11th, 2014. 18 use the wastewater under that 2004 agreement?
19 Q. Do you recognize that as a memorandum 19 A. Not that | know of.
20 agreement that was entered into on that date between 20 MR. RANDY BUDGE: Wed offer Exhibit 1018 -- or
21 North Snake and Howard Butch Morris? 21 excuse me, 1017.
22 A. Yes itis. 22 THE HEARING OFFICER: Mr. Haemmerle?
23 Q. Prior to the date of that agreement, did 23 MR. HAEMMERLE: WEéll, I'm going to object at
24 you have any written agreement with Mr. Morrisfor the |24 this point, Director, because that particular
25 delivery of irrigation water through the Sandy 25 application has simply -- | don't think it's even been
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1 published, soit's not relevant. 1'd object on that 1 Mr. Haemmerle, are you examining?
2 basis. 2 MR. HAEMMERLE: | am.
3 THE HEARING OFFICER: Overruled. Soit's 3 THE HEARING OFFICER: Okay. Do you heed a
4 received into evidence. 4 moment to organize?
5 Sorry, Mr. Budge. 5 MR. HAEMMERLE: Maybeif we can have likefive
6 (Exhibit 1017 received.) 6 minutesor so.
7 Q. (BY MR. RANDY BUDGE): Mr. Carlquist, would | 7 THE HEARING OFFICER: Okay. Let'stakefive.
8 you turn to the next exhibit, 1018, title "Application 8 (Recess.)
9 for Permit No. 36-16976." 9 THE HEARING OFFICER: We'rerecording again
10 A. Yes 10 after abrief bresk.
11 Q. Do you recognize this as the Application 11 Mr. Haemmerle, you may cross-examine
12 for Permit that wasfiled by your District, Magic, and 12 Mr. Carlquist.
13 othersto water on Billingsley Creek? 13 MR. HAEMMERLE: Thank you.
14 A. Yes itis. 14
15 Q. Could you describe -- excuse me, strike 15 CROSS-EXAMINATION
16 that. 16 BY MR. HAEMMERLE:
17 Isthat application, asfar as you know, a 17 Q. Good afternoon, Mr. Carlquist.
18 true and correct copy of the original filed with the 18 A. Good afternoon
19 Department? 19 MR. RANDY BUDGE: Excuse me. We were going to
20 A. Yes | thinkitis. 20 offer that 1018.
21 Q. Andisthat part of your business records? 21 MR. HAEMMERLE: Oh, yeah. Go ahead.
22 A. Yes 22 THE HEARING OFFICER: Okay.
23 Q. What was the purpose of thefiling of that 23 MR. RANDY BUDGE: Wed offer Exhibit 1018. |
24 application? 24 apologize, Mr. Haemmerle.
25 A. Wefédlt like this water was unappropriated 25 MR. HAEMMERLE: No objection.
Page 147 Page 149
1 and it would be possible to utilize this water if we 1 THE HEARING OFFICER: The document marked as
2 received alicense and permit for it to provide for the 2 Exhibit 1018 isreceived into evidence. Thank you.
3 mitigation that possibly could come from this call that 3 (Exhibit 1018 received.)
4 Rangen has made. 4 Q. (BY MR.HAEMMERLE): As| was saying, good
5 Q. Andthisisthe Application for Permit you 5 afternoon, Mr. Carlquist.
6 testified about earlier that the districts proposed to 6 A. Good afternoon.
7 assign to Rangen as needed to alow them to divert 7 Q. Youand | havetalked before during your
8 water from the talus slope? 8 deposition?
9 A. Yes 9 A. Wehave.
10 Q. And that arose out of the cease-and-desist 10 Q. Mr. Carlquist, you were identifying al the
11 order to Rangen? 11 groundwater pumpersin your District, and that involves
12 A. Yes. 12 many groundwater pumpers, many cities, many industries,
13 Q. Youtestified briefly about proposed 13 correct?
14 improvements to the Curren Tunnel was one of the parts | 14 A. Yes.
15 of your plan that the districts desire to engineer and 15 Q. Andit'struethat most of those people who
16 investigate the feasibility of ? 16 obtained those water rights understood that they were
17 A. Yes. 17 obtaining late priority groundwater rights; correct?
18 Q. Toyour knowledge, has Rangen provided any 18 A. Somerealized to agreater extent than
19 accessto the districts to allow this work to be 19 othersdid, yes, but...
20 completed? 20 Q. Anyone who obtains water rights understands
21 A. Not that | know of. 21 that they are subject to the prior-appropriation
22 MR. RANDY BUDGE: Just one moment, if | may. |22 doctrinein the state of Idaho; correct?
23 No further questions. Thank you, 23 A. | wouldn't say everyone does, but most do.
24 Mr. Carlquist. 24 Q. Everyone should; correct?
25 THE HEARING OFFICER: Okay. Thank you. 25 A. Yes.
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1 Q. Everyone understands that the law in the 1 A. Yes, itis.
2 dstate of Idahoisfirst intime, first in right; 2 Q. You agree, Mr. Carlquist, that IGWA should
3 correct? 3 begiven credit only for those things that IGWA members
4 MR. RANDY BUDGE: You know, I'm going to object 4 do; correct?
5 tothisline of questioning. | think we're beyond the 5 A. Yes, | think so.
6 scope of direct. And we're going to ask thiswitness 6 Q. Okay. And you should be given credit only
7 legal questions on the law in Idaho, water law? 7 for that activity within the curtailment area; correct?
8 MR. HAEMMERLE: I'll move on, Director. 8 A. Under this particular order, yes.
9 THE HEARING OFFICER: Thank you. Sustained. 9 Q. Now, | want to understand how the
10 Q. (BY MR. HAEMMERLE): Now, Mr. Carlquist, we |10 conversions might work.
11 had achance to speak about aweek ago about -- | think 11 Y ou characterized almost all conversions as
12 it was on March 4th about the mitigation plan filed by 12 soft; correct?
13 IGWA; correct? 13 A. Yes
14 A. Yes 14 Q. And so we're on the same page, conversions
15 Q. Andyou had achanceto review the 15 are where people go from groundwater rights to surface
16 specificsof it at that time; correct? 16 water rights; correct?
17 A. Yes. 17 A. Yes
18 Q. Andyou've had a chance to further review 18 Q. Andyou described it in such away that if
19 it since March 4th; correct? 19 the people who do those conversions, they have the
20 A. Yes, to acertain extent. 20 ability to turn on their pumps if they're not obtaining
21 Q. Okay. Andwetaked alot about what IGWA 21 surface water; correct?
22 had or hadn't done under that mitigation plan on 22 A. That's correct
23 March 4th; correct? 23 Q. Would you say that's aroutine practice?
24 A. Yes 24 A. It hasn't happened much, but we have told
25 Q. Okay. Now, if you have that before you, 25 them that they need to maintain that as an option
Page 151 Page 153
1 that's Exhibit 2020. 1 because we cannot guarantee that we can lease water
2 MR. RANDY BUDGE: The plan? 2 every year, year in and year out.
3 MR. HAEMMERLE: The mitigation plan. 3 Q. Okay. Haveyou leased water in the last
4 MR. RANDY BUDGE: I think it was 1000. 4 several years?
5 THE WITNESS: 20? 5 A. Yes.
6 MR. HAEMMERLE: Oh, no. What wasyours, Randy? | & Q. Haveyou been able to deliver that leased
7 MR. RANDY BUDGE: The one he was looking at 7 water through the entire irrigation season routinely?
8 was-- 8 A. For the most -- most of the years we have
9 MR. TJBUDGE: 1000. 9 been ableto do that, yes.
10 MR. MAY: 1000. 10 Q. Okay. Arethereyearswhere you're unable
11 MR. RANDY BUDGE: -- 1000. 11 todo that?
12 MR. HAEMMERLE: Yeah. 12 A. There have been where we haven't been able
13 Q. I'msorry, Mr. Carlquist. Do you have 13 to get as much as has been requested by the converters.
14 Exhibit 1000 before you? 14 Q. Okay.
15 A. Yes 15 A. We ask them to tell us how much water, how
16 Q. That isthe mitigation plan filed by IGWA 16 many acre-feet of water they want delivered, and then
17 inthiswater call; correct? 17 wetry to lease that much.
18 A. Yes | thinkitis. 18 Q. Andyouin fact expressly tell them that if
19 Q. | want to just kind of wade through some of 19 they're not getting their surface water they need to be
20 thethingsthat you're proposing, and well talk about 20 ableto turn their pumps back on; correct?
21 themindividually. 21 A. Yes, that'swhat wevetold them. If we
22 Thefirst oneis acategory of ongoing 22 can't get the water, that's why they need to maintain
23 mitigation activities, involving such things as 23 that connection.
24 conversions, voluntary dry-ups, and those kinds of 24 Q. Allright. And so most everyone maintains
25 things; correct? 25 aconnection to their groundwater pumps; correct?
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1 A. Yes 1 A. Well, the credit is determined by the
2 Q. Andyou agree that they -- you, sitting 2 Department of Water Resources, how much credit we get.
3 heretoday, you agree that they should be abletoturn | 3 Q. Weéll, I'm just kind of fishing, frankly,
4 their pumps back on when they need water? 4 with you, Mr. Carlquist, to determineif you agree that
5 A. Yes 5 the Director, if he issues an order giving you credits,
6 Q. All right. Now, you understand that IGWA 6 that the order will identify the acres, number one, and
7 isseeking what's called a steady-state credit for 7 require those acres to be not pumped.
8 these conversions. 8 Do you agree with that type of order, or
9 Do you know what that means? 9 disagree?
10 A. Basicdly, yes, | do. We're asking for 10 A. No, | agreethat we will deliver to the
11 credit for the amount of converted water that we have |11 Department of Water Resources how much water has not
12 been ableto put to use. 12 been pumped because they've had surface water, and they
13 Q. And the steady state concept that I'm 13 will determine how much of acredit we will get.
14 talking to you about envisions that water remains off |14 Q. That'snot my question.
15 for along period of time where over aperiod of time |15 My question was, do you believe it's unfair
16 water will appear at the Martin-Curren Tunnel. 16 for the Director to issue an order identifying specific
17 Do you understand that? 17 acres of conversions, number one, and number two, in
18 A. Yes. How the model tells them it will 18 that order saying those acres shall not pump? Do you
19 happen. 19 agree or disagree with that type of order?
20 Q. Okay. And that contemplates that water 20 A. | disagree--
21 remains unused for a period of time, more than one 21 MR. RANDY BUDGE: I'm going to object to this
22 yed. 22 line of questioning. What thislay witnessthinksis
23 Do you understand that? 23 fair and unfair for the Director to do is not
24 A. Yes 24 particularly relevant. And he's gone way beyond the
25 Q. Okay. Soitseemstome, Mr. Carlquist, 25 scope of direct. Thiswitnessdidn't go into theidea
Page 155 Page 157
1 that in order to get credit for the conversions it 1 of how they were calculated.
2 seemsfair that those people who convert cease using 2 We do have awitness, Dr. Brendecke, and a
3 their groundwater pumping. 3 witness from the Department that would be appropriate
4 Do you agree or disagree? 4 to direct questions on what's fair and what's not fair
5 A. | disagree. 5 on how you calculate the credit.
6 Q. Okay. Soif in need, people on groundwater 6 MR. HAEMMERLE: My question, Director, does not
7 pumping can simply resume? 7 relate to the amount of credit given. | agree that the
8 A. Yes 8 Department should be able to calculate that.
9 Q. Eventhough you're being given credit for 9 Mr. Budge asked Mr. Carlquist alot of
10 not pumping water; is that your testimony? 10 things about we don't know what the pump-back will ook
11 A. Thecredit will be adjusted year by year 11 like, we don't know anything, but it would be fair for
12 based upon how much surface water is being pumped |12 you toissue aconditional order with conditions. So
13 instead of groundwater. 13 likewise, I'm asking him about conditions of an order.
14 Q. Do you monitor whao's turning on their pumps | 14 THE HEARING OFFICER: Thisis cross-examination.
15 for those people who have agreed to convert? Doyou |15 Overruled.
16 monitor those acres? 16 Q. (BY MR.HAEMMERLE): Do you want meto
17 A. No, not as agroundwater district. 17 re-ask my question?
18 Q. Okay. Soyou don't know who'sturning 18 A. Probably.
19 their pumps back on or not; correct? 19 THE HEARING OFFICER: lItisadifficult
20 A. Wedo not keep arecord of that, no. | -- 20 question, Mr. Haemmerle.
21 matter of factly, you know, | pretty well know if they |21 Q. (BY MR.HAEMMERLE): Thequestionisthis:
22 have been or not, but we don't keep a record. 22 Do you believeit would be unfair for the Director to
23 Q. Okay. Soyou want the credit, but you want 23 identify specific acres of the conversion in his order?
24 them to still have the ability to turn their pump back 24 Number one question. Do you agree or disagree?
25 on? 25 A. | think I'd disagree.
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1 Q. Okay. Soyou would then disagree with the 1 isonly 14 shares.
2 Director ordering particular acresidentified as not 2 Q. Right. And | believe --
3 being able to pump? Do you agree or disagree? 3 A. Thatissmal. I'll agreeit'ssmall.
4 A. For theterms of the order or for the 4 Q. Allright. It'sabout .175 cfs; correct?
5 mitigation? 5 A. Uh-huh.
6 Q. Of the mitigation order, if thereis one. 6 Q. You haveto answer "yes' or "no."
7 A. Wédll, I'm not sure | quite understand where 7 A. Yes.
8 you'regoing. The mitigation we're asking forisbased | 8 Q. Sothat'sasmall amount of water that the
9 onthe water, not the acres. 9 North Snake Groundwater owns that goes into the Sandy
10 Q. Well, it's acres where people agree not to 10 Ponds?
11 pump water; correct? 11 A. Yes.
12 A. Wadll, no. They have not agreed not to pump |12 Q. Therest of the water you do not own, do
13 water. They have agreed to put in aconversion and, to |13 you?
14 the best of their ability, to use surface water. 14 A. No.
15 Q. Okay. AndI'll end it at this: When the 15 Q. Now, do you have any kind of right to store
16 surface water is not available, they can turn their 16 water in those ponds? Have you obtained a permit from
17 pumps back on; correct? 17 the Department of Water Resources?
18 A. Yes. 18 A. We have not obtained a permit. But |
19 Q. Wetalked about groundwater recharge 19 didn't think we needed a permit to store water in the
20 generally and specifically. 20 ponds.
21 Y ou don't know how much you actually 21 Q. Didyou ever think to ask any of your
22 recharge or what that credit would be; correct? 22 lawyersthose questions? It just seems an obvious
23 A. That we have donein the past? 23 thing that if you're going to store water, you need a
24 Q. Correct. 24 water right to do that.
25 A. No. 25 A. Weve had an agreement with the North Side
Page 159 Page 161
1 Q. Allright. You'rerelying onthe 1 Cana Company that we would utilize the water off the
2 Department's calculations for those kinds of things; 2 end of that lateral, and utilize it both for the Sandy
3 correct? 3 Pipeline and to dispose of that water through recharge
4 A. Yes. They haveto be run through the 4 so they would not have to worry about it going on down
5 model. 5 intotheriver.
6 Q. Allright. Let'stalk about, | suppose, 6 And that's projects that the canal
7 one specific thing that we can talk about, and that is 7 companies al work on very hard now, isto not
8 the Sandy Ponds. 8 dischargeit. And that'swhat that Sandy Pond does,
9 Now, you are -- you're asking for recharge 9 along with providing water down to the Hagerman area
10 credit out of the Sandy Ponds; correct? 10 and to Rangen.
1 A. Yes. 11 Q. Okay. So your theory of why you get a
12 Q. And there's a certain amount of water 12 credit from the Sandy Ponds for recharge is that you
13 that's delivered to the Sandy Ponds; correct? 13 own the pond; correct?
14 A. Yes. 14 A. Yes
15 Q. Theonly water that the North Snake 15 Q. But you don't own the water; correct?
16 Groundwater District owns or any other groundwater |16 A. That's correct.
17 district ownsis 14 shares of water from the North Side |17 Q. Okay. And again, you don't have a storage
18 Canal Company; correct? 18 right to store that water either, do you?
19 A. That's correct. 19 A. No.
20 Q. Do you agree with me that that's a small 20 Q. And let'ssee. You obtained that pond from
21 amount of water? 21 Mr. Candy in 2013?
2 A. Widll, inrelationship to what it's small? 22 A. '3
23 It'slargein some instances. 23 Q. 2003. Okay. Soyou've been using that
24 Q. How isitlarge in some instances? 24 water to recharge for -- what? -- 11 years without a
25 A. Onmy farm it would be quite large. This 25 water right --
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1 A. Yes 1 asto goesdown in the pipeline or down the ditches
2 Q. -- or permit to do so? 2 from the Sandy Pond, those kinds of things?
3 Do you know why the Sandy Pond was 3 A. Only by the amount that Mr. Morris knows he
4 originaly built? 4 pumps. | don't know of any other placesthat it hasa
5 A. Well, part of it was a natural depression. 5 measuring device.
6 | don't know beyond that. | never asked Mr. Sandy why | 6 Q. Okay. Soif Mr. Morris saysthat he uses
7 itwasoriginaly built, so | don't know. 7 8cfsof that, that would be taken off that; correct?
8 Q. You understand the pond was originally 8 A. | guess.
9 built about 19977 9 Q. Okay. And do you know how much water,
10 A. | didn't know exactly the date, no. 10 then, flows from the Sandy Ponds down the pipeline into
11 Q. Okay. Would it surprise you to know that 11 the Curren Ditch?
12 the North Side Canal Company built that for 12 A. We haven't kept arecord of that.
13 water-quality purposes, sediment control, those types 13 Q. Soyou have no idea of where that water
14 of things? 14 goesto ultimately, do you?
15 A. | believel remember that, yes. 15 A. Other than it goesinto the headwaters of
16 Q. Okay. That'swhy the pond was built in the 16 the Curren Ditch, and then distributed down there by
17 first place? 17 the watermaster.
18 A. | believel remember that, yes. 18 Q. Allright. Yourealy don't know how much
19 Q. Sodidyou just buy the ponds, or did 19 of that water actually sinks into the ground, do you?
20 you -- have you done alot of work on the ponds since 20 A. Weéll, we haven't devel oped arecord that
21 you purchased them? 21 showsthat.
22 A. | didafair amount of work on the pond to 22 MR. HAEMMERLE: Let's pull up 2075.
23 build up the dike and make the headgate for the pondto |23 I'll offer if they have not -- | think
24 deliver water down that -- the -- what's called the 24 they'readready in -- 207- -- they're already in.
25 Sandy Pipeline. 25 That's not the one. Color photograph.
Page 163 Page 165
1 Q. Soisit fair to say since you purchased 1 THE HEARING OFFICER: | don't show those as
2 those ponds you've increased storage capacity? 2 being stipulated to.
3 A. Probably, yes. 3 MR. RANDY BUDGE: | don't show those being
4 Q. Now, Justin, if we could pull up I think 4 admitted.
5 2027 and 2028. 5 MR. MAY: 207472
6 Mr. Carlquist, I'm showing you what's been 6 MR. HAEMMERLE: Y eah, we agreed to that this
7 marked as Exhibit -- 7 morning. That was the color photograph.
8 Isthis 2008, 202772 8 MR. TIBUDGE: No, 2027, the one you were just
9 MR. MAY: -27 on theleft, -28 on the right. 9 asking about.
10 Q. (BY MR.HAEMMERLE): I'll represent to you, |10 MR. RANDY BUDGE: 2027 and 2028 you were asking
11 Mr. Carlquist, that these are in fact the delivery 11 about.
12 records of water to the Sandy Ponds. And these 12 Q. (BY MR.HAEMMERLE): Mr. Carlquist, I'll
13 delivery records generally show avarying amount of 13 represent to you that 2074 is a photograph that
14 water, 25.3 cfs, 17, and you can see the amounts across 14 Mr. Erwin keeps so he could manage water for Water
15 the board. 15 District 36A.
16 Do you see that? 16 A. Yes
17 A. Yes 17 Q. Do you understand that?
18 Q. Now, of that water -- for example, | think 18 A. Yes. I'veseenthat in your office.
19 that'sthe 26th of April right there -- you would own 19 Q. You'veseenthat. Andyou understand
20 .175 of the 25.3 cfstotal; correct? 20 that'swhat 2074 is; correct?
21 A. Intermsof the shares that we own, | 21 A. Yes
22 guess, Yes. 22 MR. HAEMMERLE: I'd offer 2074.
23 Q. Okay. Now, once that water entersthe 23 MR. MAY: It's been admitted.
24 Sandy Pond at the North Side weir where North Side 24 THE HEARING OFFICER: And | do show, at least in
25 mesasures the water, isthe water measured anywhere else | 25 my records, that 2074 is stipulated to.
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1 Isthat correct? | had that listed 1 found one water right, that being 37-08723,
2 numerically as one that was stipulated to. 2 Exhibit 1015, you wouldn't disagree with me, would you?
3 MR. HAEMMERLE: Thank you. 3 A. | couldn't disagree or agree.
4 Q. Mr. Carlquist, you understand the lay of 4 Q. You don't know whether Butch has other
5 theland in this photograph, the lower left-hand 5 rightsor not?
6 portion there'sapond? Do you see that? 6 A. I'veseenrecords that show he has more
7 A. Yes. 7 rightsthan that, so...
8 Q. Do you understand that pond to be the 8 Q. Allright. If that's the only wastewater
9 series of Sandy Ponds that we've been talking about? 9 right indicated, you're not aware of any other
10 A. That's correct. 10 wastewater rights available to Mr. Morris, correct,
11 Q. The Rangen facility is over in the middle, 11 today?
12 lower middle portion of Exhibit 2074. 12 MR. RANDY BUDGE: I'd object. I think the
13 Do you see that? 13 witness said he doesn't have any knowledge of
14 A. Yes. 14 Mr. Morris rights. Mr. Morris -
15 Q. You'll admit with me that the Sandy 15 MR. HAEMMERLE: I'll withdraw the question.
16 Pipeline does not provide any direct water to Rangen; |16 THE HEARING OFFICER: Okay.
17 correct? 17 Q. (BY MR.HAEMMERLE): IGWA doesn't have any
18 A. Weéll, | guessthe water that's provided 18 wastewater rights available at the Sandy Pond either
19 then makesit so water doesn't -- it staysin Rangen up |19 today; correct?
20 there because it goes down the Sandy Pipeline. 20 A. Other than we are using the wastewater that
21 Q. That's not the question. 21 isthere, and no one's objected to our using it.
22 The actual physical water, the molecules 22 Q. Okay. Sounder that theory your use has
23 that are delivered out of the Sandy Pond, are not 23 been fine and legal; correct?
24 available to the Rangen facility; correct? 24 A. Yes
25 A. That's correct. 25 Q. Use of water without objection isalegal
Page 167 Page 169
1 Q. Okay. Now, you entered into an agreement, 1 use, inyour mind?
2 whichisIGWA Exhibit 1016; correct? It's called the 2 MR. RANDY BUDGE: Objection. Again, asking for
3 Morris agreement. 3 alegal conclusion.
4 A. Yes 4 THE HEARING OFFICER: Sustained.
5 Q. And that's part of the mitigation plan as 5 Q. (BY MR.HAEMMERLE): If Mr. Morrisonly has
6 well; correct? 6 theright to use 2.4 cfs out of the Sandy Ponds, that
7 A. ltis 7 would be the limit of what credit would be available to
8 Q. Canyou kind of wade through with me just 8 Rangen currently; correct?
9 generaly how that agreement works. 9 A. | don't know that.
10 Areyou ready to talk about it? 10 Q. It would depend on whether other wastewater
11 A. Yes 11 wasavailableto Mr. Morris; correct?
12 Q. Okay. | think theway thisisset upis 12 A. | assume so, yes.
13 that you believe Mr. Morristakes 6.05 cfs out of the 13 Q. Now, during our deposition you and | had a
14 Martin-Curren Tunnel; correct? 14 ot of discussion about the credit of IGWA being
15 A. Hehaswater rights of that amount, yes. 15 limited to the actua flows of the Martin-Curren
16 Q. Okay. Andtheideaisthat IGWA isgoing 16 Tunndl.
17 to deliver water down the Sandy Pipeline through the 17 Do you remember our discussion?
18 Sandy Pondsto Mr. Morris so Rangen has accessto the |18 A. Yes.
19 6.05; correct? 19 MR. RANDY BUDGE: Y ou know, I'm going to object
20 A. Yes 20 tothislineof questioning. First, it's beyond the
21 Q. Okay. You do understand today that 21 scope of direct. Second of all, the watermaster will
22 Mr. Morrisonly has one water right out of the Sandy 22 be testifying on administration issues, and we also
23 Pond? 23 have an expert that understands waters rights that will
24 A. I didn't know that. 24 betestifying onit. It'scertainly not fair or
25 Q. Okay. If I tell you that | searched and | 25 relevant to this proceeding to have alay witness to
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1 talk about water right administration issues when he's 1 you asked.
2 dready testified he doesn't know anything about the 2 MR. HAEMMERLE: That'sthe question I'm asking
3 water right specificaly. 3 now.
4 MR. HAEMMERLE: I'm entitled to ask this witness 4 THE HEARING OFFICER: Okay. Ask the question.
5 if hethinksthat their credit islimited to the flows 5 Q. (BY MR.HAEMMERLE): Do you believe your
6 inthe Martin-Curren Tunnel. | think he's ableto 6 credit, Mr. Carlquist, would be limited by the flows
7 testify to that. 7 out of the Martin-Curren Tunnel?
8 He entered into this agreement with 8 A. If those measurements were correct, |
9 Mr. Morris. He stated he understands what it says. | 9 supposeit would. Mr. Morris has not used the
10 think that Mr. Carlquist has the full ability to 10 Martin-Curren Tunnel since we built the pipeline.
11 testify whether he thinks the limit of the credit is 11 Q. Do you know how much water Mr. Morris has
12 limited by the Martin-Curren Tunnel flows, and he 12 beenusing?
13 tedtified to that in his deposition. 13 A. He'sbeen using approximately that 6 cfs
14 THE HEARING OFFICER: Okay. Overruled, at least |14 because he hasto water those fields down there. And
15 for right now. 15 on average, there's records that will show the crops
16 Well see where the questions go, 16 he'sraised and the amount of water it takes to
17 Mr. Budge. If they are general inquiries related to 17 irrigate those crops.
18 the Martin-Curren Tunnel and not specific asto flow 18 Q. Right. And theonly water right he hasto
19 quantities or how those rights are to be administered 19 do that isthe wastewater right for 2.4 cfs?
20 or what credits to be granted, then I'll allow the line 20 MR. RANDY BUDGE: Isthat aquestion or an
21 of questioning. 21 argument?
22 MR. HAEMMERLE: Okay. 22 THE HEARING OFFICER: Do you have an objection?
23 THE HEARING OFFICER: Mr. Haemmerle. 23 MR. HAEMMERLE: Isthere an objection?
24 Q. (BY MR.HAEMMERLE): If Mr. Morrisisonly |24 MR. RANDY BUDGE: Yes. That doesn't appear to
25 receiving -- or if the flows out of the Martin-Curren 25 beaquestion. It appeared to be an argumentative
Page 171 Page 173
1 Tunnel areonly 1 cfs, that would be the limit of the 1 Statement.
2 credit you would receive by delivering water to 2 THE HEARING OFFICER: I'll strike Counsdl's
3 Mr. Marris through the Sandy Ponds? 3 statement from the record. Mr. Carlquist has said that
4 MR. RANDY BUDGE: Y ou know, I'd object, your 4 he doesn't know the extent of Mr. Morris water rights.
5 Honor. That is, again, asking a specific hydrological 5 Q. (BY MR.HAEMMERLE): | believe -- well,
6 question. And we already have in this record the 6 Mr. Carlquist, I'm telling you, assume for the sake of
7 Department's records of the tunnel that reflect on 7 argument, that Mr. Morris' rights out of the Sandy
8 their face that they are not accurate, that they are 8 Pondsarelimited to 2.4 cfs. | want you to accept
9 not complete, that they don't reflect all the water 9 that asbeing true.
10 from the tunnel, and that the sum of the numbers are 10 A. | don'tthink I will accept it as being
11 based on aregression analysis from another spring, not 11 true.
12 based on actual flow records. 12 Q. Okay. Whether or not --
13 MR. HAEMMERLE: He'safraid of theanswer. He |13 A. He'shad morerights than that out of the
14 doesn't want his witness to say. 14 Sandy Pipeline.
15 THE HEARING OFFICER: No. Sustained. 15 Q. You'resureof that?
16 If you want to ask him generally, 16 A. Yes
17 Mr. Haemmerle, you're welcome to ask him generally 17 Q. Andyou're sure he'shad aright to
18 about what he thinks he's entitled to. | understand 18 irrigate using 6 cfs of water?
19 it'sahypothetical question, but it really askshim a 19 A. He'sbeen using the wastewater coming out
20 question about what the flows might be. 20 of thereto irrigate with.
21 Sustained. 21 Q. Right. And your theory is becauseit's
22 MR. HAEMMERLE: Sol can't ask him the question |22 been available and no one's objected to it it's been
23 of whether he believes the credit would be limited to 23 fine? | think that's your testimony.
24 the flows from the Martin-Curren Tunnel? 24 A. Yes
25 THE HEARING OFFICER: That's not the question | 25 Q. Now, | want to go back, bounce back to
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1 recharge for amoment again. 1 Pain Aquifer.
2 Y ou say that you have been -- in past 2 Q. Okay. You don't know what projects that
3 you'veleased water to put it down the North Side Canal | 3 went to; correct?
4 for recharge purposes; correct? 4 A. Weéll, | know at the time they were wheeling
5 A. Yes, we have done that. 5 water down both AFRD 2 and North Side Canal. And that
6 Q. Okay. So | think during our deposition | 6 water -- that funding went to help pay for those costs.
7 asked you if you're still doing it. 7 Q. Let'sgo to the water right you filed. |
8 And what was your answer? 8 believeit's Exhibit 1018.
9 A. Werenot now doing that. 9 If we could pull that up. Let's have the
10 Q. Okay. Andyou haven't done that since 10 date up there somewhere.
11 when? 11 Mr. Carlquist, I'll represent to you that
12 A. | don't remember the exact year. It would 12 Exhibit 1018 isthe Application for Permit that the
13 bearound 2005, 2006, | think, something like that. 13 groundwater districts filed for Rangen's use of water
14 Q. Okay. So since 2006 you have not leased 14 onthetalus slope.
15 any water to run down the North Side Canal for the 15 Do you understand that?
16 purposes of recharge; correct? 16 A. No. Wefiled it for our use, not for
17 A. We have not leased water to do that. 17 Rangen'suse. Now, if we arerequired to mitigate. At
18 Q. Theonly water right you're aware of that 18 thetime we filed we didn't know what mitigation
19 isused for that purpose, | believe, is awater right 19 obligations we would have.
20 owned by the Idaho State Water Board? 20 Q. Youfiled this not this year; correct?
21 A. That'swhat has been used in the past few 21 A. A year ago.
22 yearsistheir recharge right, of which we put into 22 Q. Right. So thiswas not filed in response
23 evidence we contributed to help cover the costs of 23 to any cease-and-desist order, like you previously

24 wheeling that water. 24 testified; correct?
25 Q. | believethat letter that you're referring 25 A. | didn't remember that | testified as such.
Page 175 Page 177
1 to mentioned atotal amount of $47,000? 1 Q. Okay.
2 A. Yes. 2 A. Wesaid wewould useit for you to be able
3 Q. Do you know how that $47,000 breaks out, 3 to not have the cease-and-desist order be in effect.
4 how it was used or how it was allocated? 4 Q. Do you understand that cease-and-desist
5 A. | don't. We've asked the Director to see 5 order -- do you know what that cease-and-desist order
6 if we could get acredit for that funding that we 6 saystoday?
7 provided. 7 A. Today?
8 Q. For what purposes? 8 Q. Yeah.
9 A. For thismitigation. 9 A. Why I'veread it, yes.
10 Q. What I'm trying to understand is the letter 10 Q. What do you think it says?
11 said you gave $47,000 to what? 1 A. It saysthat Rangen cannot continue to use
12 A. Tothe Water Resource Board. 12 that water that comes from the talus slopes below the
13 Q. For what purposes? 13 Curren Tunndl.
14 A. To help provide the recharge. 14 Q. Okay. Eventhough we have been using that
15 Q. For that one singleright, or for many 15 water without objection for the last 50 years?
16 rights, many projects? Do you know? 16 A. It'skind of like our wastewater rights
17 A. For the recharge that the Water Resource 17 we've beenusing. Wedidn't have aright to it.
18 Board was doing. 18 Q. Butyou used it anyway. And you testified
19 Q. Okay. Soyour testimony isthe $47,000 you |19 that you think that's just fine.
20 mentioned in the letter was for that one, single right 20 A. Waedl, wefiled on it now, and we're
21 inthe North Side Canal? 21 objecting to your usingit, | guess.
22 A. Whichright? 22 Q. Okay. Sowhen we used it for 50 years,
23 Q. My question'sreally simple. What projects |23 you're putting us to a different standard?
24 did the $47,000 that you donated go to? 24 A. No. Same standard.
25 A. For genera recharge in the Eastern Snake 25 Q. Okay. Let'sgo to the purposes of use
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1 under the permit. 1 perfect that purpose of use?
2 Now, Mr. Carlquist, | think | showed you 2 A. Not totaly, no. We didn't know at the
3 this permit during your deposition on March 4th, and | 3 time the permit was filed what our obligations would
4 think you said you hadn't seen it previously, previous 4 be, if we even needed it for that mitigation. So...
5 to March 4th; isthat afair statement? 5 Q. Okay. Somy questionis, you have no idea
6 A. | think that's probably correct. | knew it 6 how you're going to perfect this water right by raising
7 had been filed. 1'm not sure | had seen the actual 7 fish on Rangen's property, do you?
8 document. 8 A. Or below Rangen's property. | don't know.
9 Q. Okay. Now, the purpose of use are two: 9 Q. | think the place of usethat you
10 Firstis"Mitigation for irrigation.” 10 identified in this water right is Rangen's property.
11 Do you seethat? 11 A. That could be. I'm not sure. | didn't
12 A. Yes 12 look at it that closdly.
13 Q. Doyou know what -- have you ever seen a 13 Q. Do you have any idea whether the so-called
14 permit approved with that purpose of use called 14 mitigation for irrigation is going to injure any
15 "Mitigation for irrigation"? 15 downstream peoplein Billingsley Creek or the Curren
16 A. | haven't. 16 Ditch?
17 Q. You also put under there as a purpose of 17 A. It would be a nonconsumptive right that we
18 use "Fish propagation.” 18 would ask for.
19 Do you see that? 19 Q. I think you're asking for mitigation for
20 A. Yes 20 irrigation.
21 Q. Now, how did you intend to actually put the 21 How is that nonconsumptive?
22 water that you have under this permit to a beneficial 22 A. That might have been alittle bit of a
23 Uuse? 23 misnomer when it wastyped. | don't know.
24 A. Weéll, when wefiled for it, we did not know 24 MR. RANDY BUDGE: Counsel, characterize your
25 if wewould have any mitigation obligationsto Rangen. |25 question correctly.
Page 179 Page 181
1 But wethought that possibility, if it came up, we 1 MR. HAEMMERLE: I'll move on.
2 would useit for that. Beyond that, we would haveto | 2 MR. RANDY BUDGE: Just to clarify the record --
3 seeif wecould useit for other fish propagation. 3 MR. HAEMMERLE: I'll move on.
4 Q. Okay. My questionis, you understand how 4 MR. RANDY BUDGE: -- you misrepresented in your
5 water rightswork. You filefor apermit for a 5 question to the witnessthat it was an irrigation. It
6 particular amount of water, and then you got to 6 actually says, asyou'll seethere, "For: Mitigation
7 actualy useit. 7 forirrigation.”
8 Do you understand that? 8 MR. HAEMMERLE: | will move on.
9 A. Yes. Butuntil it'sgranted, you can't do 9 THE HEARING OFFICER: Okay.
10 anything to use it. 10 Q. (BY MR.HAEMMERLE): Now, | won't ask you
11 Q. Right. That's correct. Do you have any 11 to know this, Mr. Carlquist, but I'll tell you that |
12 notion how you or any of the other groundwater 12 think the Department rules specify that if you don't
13 districts are going to perfect this water right, how 13 own the property where you have applied for the use,
14 youin fact are going to perform fish propagation on |14 you have to show some action you've taken to obtain
15 Rangen's property? 15 consent to go on the property, permission, or,
16 A. Waéll, the main thing weregoingto do is 16 according to your own application, eminent domain.
17 ask the Department to allow us to use thisfor 17 Do you know what that means?
18 mitigation. 18 A. Toacertain extent.
19 Q. Okay. | seethe purpose of use that you 19 Q. Eminent domain means you're going to come
20 applied for as simply fish propagation. 20 inand take the property.
21 Do you see that? 21 Do you understand that?
22 A. Yes 22 A. Oruseofit.
23 Q. ldidntwriteitin. Your lawyersdid. 23 Q. And none of the districts have started that
24 A. Yes. 24 process of going in and obtaining rights to Rangen's
25 Q. Do you have any idea how you're going to 25

property; correct?
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1 A. Not yet, no. 1 referring to awritten document as opposed to if he may
2 Q. And you understand that Rangen hasfiled a 2 understand power of attorney, he'd given us a power to
3 competing application for the same water off the talus 3 act on hisbehaf. You mean asigned, written power of
4 slope that we've been using for 50 years without 4 attorney?
5 objection? Do you understand? 5 MR. HAEMMERLE: Well --
6 A. Yes 6 MR. RANDY BUDGE: WEell stipulate that there was
7 Q. Sol think you have characterized it in the 7 not asigned power of attorney with the Department with
8 mitigation plan your ideais to assign the water right 8 respect to this application. But there are many powers
9 permitto us. 9 of attorney signed by IGWA and the districtsin our
10 Why would you assign the water right permit 10 favor unfiled with the Department on other matters. If
11 tous? 11 you want usto stipulate that it was not filed in this
12 A. Atthispointintimeto provide any 12 case, well doit.
13 mitigation needed by the Department. 13 MR. HAEMMERLE: Thank you. I'll accept that
14 Q. Isityourintent to go in and perfect the 14 dtipulation, that there's been no power of attorney
15 water right, and after you've perfected it assign it to 15 signed on this particular application.
16 Rangen? 16 THE WITNESS: | will say that we knew that
17 A. | guessthat's one possibility. 17 Mr. Budge signed this on our behalf.
18 Q. What's the other possihility, in your mind? 18 Q. (BY MR. HAEMMERLE): 1 think you testified
19 A. | don't know exactly. That would be about 19 that you weren't aware of this application until
20 theonly thing, I guess. I'm not -- from alega 20 March 4th, 2014, one year after it wasfiled.
21 standpoint, | couldn't tell you. 21 A. Well, we knew that they werefiling this
2 Q. Allright. Fair enough. Understanding 22 and that they did it on our behalf. When we had the
23 that Rangen has a competing application for that water, |23 previous hearing, that's when thisinformation came up.
24 you don't expect Rangen to go and perfect your water 24 And we talked about it, and we knew they were going to
25 right application, do you? 25 filethisfor us.
Page 183 Page 185
1 A. No. But again, it'sfirstintime. And 1 Q. Do you have any resolutions out there,
2 thiswasfiled ayear ahead of Rangen's permit 2 standing resolutions, bylaws of your organization
3 application. 3 giving your attorneys power to sign documents on your
4 Q. But you have no idea how you're going to 4 behalf, outside of awritten power of attorney?
5 perfectit, do you? 5 MR. RANDY BUDGE: Objection. Relevance, beyond
6 A. Not totally. 6 the scope of direct.
7 Q. Not totally. What's part of your idea? 7 THE HEARING OFFICER: Sustained.
8 A. Well, wewould ask that it be used at this 8 Q. (BY MR.HAEMMERLE): Now, Mr. Carlquist,
9 point intime for mitigation for the order that's been 9 talking about proposals 6 through 9 of the mitigation
10 issued. 10 plan, let'stalk about those for a minute.
11 Q. By theway, can we look at the signature on 11 When we last met on March 4th, | think you
12 this particular application. 12 tedtified that you didn't have -- you weren't aware of
13 The signature on the application is, | 13 any specifics for these things; correct?
14 believe, Thomas J. Budge, TJ Budge; correct? 14 A. Of -- not specifics, no.
15 A. That'scorrect. 15 Q. Okay. You hadn't hired any engineers, you
16 Q. And at the deposition | asked you if you 16 hadn't contacted any surveyors to obtain right-of-ways,
17 had given Mr. Budge any power of attorney to sign off 17 you haven't sought to purchase pipes or those kind of
18 on this application; correct? 18 things; correct?
19 A. Wadll, | don't remember exact power of 19 A. No. Wejust had some preliminary geologic
20 attorney, but they do represent us as attorneys for the 20 information that came out of the first hearing that was
21 groundwater -- IGWA. 21 procured by us through these experts that we hired
22 Q. Butyoudidn't give Mr. Budge's firm the 22 about the geology of the situation for part of those
23 power of attorney to sign this application on your 23 things. But beyond what was given at that time, we
24 behalf; correct? 24 have not had time to do anything further.
25 MR. RANDY BUDGE: Will you clarify that you're |25 Q. Okay. You did testify on direct that you
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1 had contacted some of the people above about perhaps | 1 engineering understanding how those water rights would
2 the so-called over-the-rim project? 2 be connected by pipes?
3 A. Yes 3 A. No.
4 Q. Do you have any people signed up under 4 Q. Youhavenoideaof what it will taketo
5 contractsfor that? 5 obtain the easements to do that?
6 A. No. 6 A. We haven't done any of the easement work
7 Q. Haveyou started the transfer process that 7 yet, no.
8 it would take to put those water rights on a different 8 Q. You have no ideawhat approvals you might
9 place of use? 9 need from, say, the County or State to do that?
10 A. No. 10 MR. RANDY BUDGE: Your Honor, I'd object. The
11 Q. Haveyoutried to figure out how you're 11 witness has said they've done nothing up there yet.
12 going to get season-round use to Rangen under any of 12 So you don't need to continue to ask
13 these proposals, any of them, 1 through 9? 13 repetitive details when he's already answered that he
14 A. Not thisone. But we know it has been done 14 has not done any of the work to design or to engineer
15 inthepast. And we have had that approved in a 15 it. I'll object on the basis of asked and answered
16 previous mitigation. 16 multiple times.
17 Q. You had what, a specific design approved or 17 THE HEARING OFFICER: Overruled. I'll allow
18 aconcept? 18 someexplorationinthisarea Itis
19 A. We had a design approved and the concept 19 cross-examination.
20 and some of the transfers that the Department approved |20 Q. (BY MR.HAEMMERLE): You haven't done
21 that we could set up such athing and pump year-round |21 anything to ascertain the quality, water quality of
22 over therim. 22 these water rights?
23 Q. Okay. You didn't actualy go forward with 23 A. We have not had the water tested up there
24 that project, did you? 24 yet, no.
25 A. Wedid. 25 Q. You haven't done anything to ascertain
Page 187 Page 189
1 Q. Youdid? 1 whether the temperature of these water rights would
2 A. We spent alot of money. Wedid all of the 2 work for afish propagator?
3 improvements on top of therim. We just didn't get the 3 A. Not on these wells, no.
4 pipeline built over the rim yet to deliver it. But we 4 Q. You haven't done any analysis of how
5 put most of the infrastructure in place on top of the 5 relocating those rights might injure other potential
6 rm. 6 usars?
7 Q. And areyou delivering water to this 7 A. No.
8 project? 8 Q. You don't understand the complete
9 A. No. 9 reliability of those sources right now because you
10 Q. Why not? 10 don't know what they are; right?
11 A. Because we don't have to. 11 A. Weéll, we know there are wells that are
12 Q. Soyou didn't ultimately follow through 12 being used up on top of therim.
13 with that project? 13 Q. Okay. Sol think you fairly described
14 A. It was not completed, but it could have 14 options 6 through 9 as theoretical concepts at your
15 been completed. 15 deposition, and today nothing has changed.
16 Q. But thisone you don't have any people 16 Isit fair to leaveit at that?
17 signed up for contracts; correct? 17 A. Wadll, they're more than theoretical. We
18 A. No. 18 know there are things that we can make work.
19 Q. Soyou don't know who's going to be on it, 19 Q. Youjust haven't done any of it?
20 how much water you're going to be able to obtain, those |20 A. We have not yet gone forward and started
21 kinds of things; correct? 21 engineering or contracting to put them in place.
22 A. We'velooked at the water rights on top of 2 Q. I kind of want to understand why you
23 therim. And we know that it's something we can make |23 haven't started that process.
24 work, but we don't have any detail worked out yet. 24 Y ou do know that Rangen made acall in
25 Q. Okay. To be sure, you have no specific 25 2003; right?
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1 A. Yes 1 But afish hatchery needs stability. And if in the
2 Q. They went through three different decisions 2 timewe're providing mitigation their water decreased
3 of directors; correct? 3 dramaticaly, it'sreally hard to raise fish for less
4 A. Wadll, | guess. I'm not sure which three 4 than half of the year when it would come back up
5 you're talking about. 5 outsidetheirrigation season. So it does help them
6 Q. And you know since 2003 Rangen has been 6 Yyear-round.
7 actively seeking a hearing on its water call before the 7 Q. Butsince Mr. Morrisonly hasirrigation
8 Department of Water Resources; correct? 8 rights, mitigating for Mr. Morris use would not
9 A. No, | did not know they had been actively 9 satisfy Rangen for its year-round use; correct?
10 seeking that all that time. 10 A. Not with direct water, no.
11 Q. That comes as news to you? 11 MR. HAEMMERLE: | think that's all the questions
12 A. Weéll, | didn't know they had been since 12 | have.
13 2003, because back then it was ruled afutile call, 13 MR. RANDY BUDGE: A few on redirect, if | may.
14 their particular order. 14 THE HEARING OFFICER: Yes, Mr. Budge.
15 Q. Fair enough. So what you do isyou wait 15
16 for an actua call to come; right? Y ou don't do any 16 REDIRECT EXAMINATION
17 active planning for these calls, other than some of the 17 BY MR. RANDY BUDGE:
18 conversions and recharge efforts you do? 18 Q. Mr. Carlquist, Counsel asked you about
19 A. Weareactively working to stabilize and 19 things that wouldn't provide water immediately with
20 improve aquifer levels. And most of thesethingswe've |20 certainty to Rangen.
21 been doing show that. And now what we've been doing, |21 Weasiit the Didtrict's intention to assign
22 we're asking for what credit can come forward for this 22 thewater right permit in Billingsley Creek to provide
23 particular order. 23 water immediately to Rangen?
24 Q. Soyoujust wait -- you wait for a surface 24 A. Yes
25 water to make -- a surface water user to make a 25 Q. And that would provide water with certainty
Page 191 Page 193
1 successful call, hope for the best that it'safutile 1 to Rangen?
2 cdl, that's your best defense there; correct? 2 A. Yes.
3 A. | suppose, yes. 3 Q. Andwasit the plan'sintent in continuing
4 Q. Okay. Andif you're not successful, then 4 to agreeto deliver irrigation water to Butch Morristo
5 you'll just react to it once the Department issues an 5 enable water from the Curren Tunnel that otherwise
6 order of curtailment? 6 would be diverted to Morris to be delivered immediately
7 A. WEéll, it wouldn't make senseto drill a 7 to Rangen?
8 horizontal well or build an over-the-rim pumping 8 A. Yes
9 station until we knew what we had to do. 9 Q. And with certainty to Rangen?
10 Q. Okay. Do you understand the Director's 10 A. Yes.
11 order saysthat shall provide 3.4 cfs of water this 11 Q. And do the water that accrues to the Curren
12 year; right? 12 Tunnel asaresult of the conversions, the recharge,
13 A. Yes 13 the CREP programs you described, are those intended to
14 Q. Okay. But you want more than ayear 14 provide benefits to Rangen immediately?
15 perhapsto get al this stuff done? 15 A. Yes.
16 A. It'svery difficult to provide water to a 16 Q. And with certainty?
17 direct spring. 17 A. Yes
18 Q. Soasyou sit heretoday, you can't testify 18 Q. Andwould it be accurate to say that one
19 with adegree of certainty that you're going to provide |19 thing that we know for certain is that Rangen, based on
20 3.4 cfsof water in year one; correct? 20 itsfilingsin this case, does not want anything that
21 A. | can't. 21 providesthem water --
22 Q. And just so we can lock it up, maybe, for 2 MR. HAEMMERLE: Objection.
23 the Sandy Ponds you cannot mitigate for Rangen's 23 Q. (BY MR. RANDY BUDGE): -- immediately or
24 year-round use? Y ou admit to that; correct? 24 certainty from these mitigation proposals that the
25 A. Weéll, we can't provide water year-round. 25 districts have proposed?
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1 MR. HAEMMERLE: Objection. It calsfor 1 You'll see Rangen signed off on the agreement.
2 ascertainment of agreements or no agreements. It's 2 Did you have any reason to believe until
3 just wrong. And I'm going to have a continuing 3 this proceeding that those parties were going to object
4 objectiontoit. 4 toyou doing what you were agreeing to do without a
5 THE HEARING OFFICER: I'll sustain the 5 wastewater permit?
6 objection. 6 A. No, wedidn't.
7 Q. (BY MR.RANDY BUDGE): I'dlikeyoutoturn | 7 Q. With respect to the operation of the Sandy
8 back to Exhibit 1014. Counsel seemed to suggest that 8 Pond, did your District agree with North Side Canal
9 thereis something similar and consistent with Rangen 9 Company to assume all responsibility for that
10 illegally diverting water for which it has no right 10 wastewater once it was discharged into the pond?
11 from the talus slope for 50 years, that that's the same 11 A. Yes, | think we did.
12 aswhat use the districts have been made through the 12 Q. Onefina question. Counsel had asked some
13 Sandy Pipeline for the last ten or so years. Now, | 13 questions about conversions and whether farmers would
14 want to go back to Exhibit 1014. 14 go back and forth.
15 And | think you testified that's the 15 Isthere any reason or incentive for a
16 agreement that your districts have been acting under 16 groundwater pumper to go back to operation of their
17 since 2004 with respect to the use of the Sandy Pond 17 wellsaslong asthere is surface water available to
18 and the Sandy Pipeline to deliver water -- 18 supply the converted acres?
19 A. Yes. 19 MR. HAEMMERLE: Objection. Callsfor
20 Q. -- correct? And that agreement -- | asked 20 speculation.
21 you this earlier -- specifically says on page 5 that 21 THE HEARING OFFICER: Overruled.
22 your District was to use the best efforts to convey the 22 THE WITNESS:. Generally speaking, most of them
23 spillsfrom North Side Canal to the Sandy Pipeline 23 arevery happy to use the surface water that we can,
24 project into the pipeline; correct? 24 most of the time, supply to them, have been very
25 A. That'scorrect. 25 successful in supplying to these conversions. They
Page 195 Page 197
1 Q. And| think you testified that you've been 1 recognizeit's abenefit to the aquifer. And we pump
2 performing that agreement to date? 2 from it, and so we need that aquifer to be healthy too.
3 A. Yes 3 Q. Okay. | think your answer was from the
4 Q. I'dlikeyou to turn to the signature page 4 perspective of North Side Canal Company.
5 of that agreement, beginning on page 7. 5 From the perspective of an individual
6 And that appears to reflect that the 6 pumper like yourself, if you have signed up for
7 governor, Dirk Kempthorne, for the State of 1daho 7 conversion and are using surface water and that surface
8 signed that agreement; correct? 8 water isavailable, isthere an incentive for you to go
9 A. Yes. 9 back and start pumping your well?
10 Q. Andif you'll turn to the second page, 10 A. No.
11 you'll seeit was also signed by the speaker of the 1 Q. What isthe disincentive for pumping your
12 house of representatives, Mr. Bruce Newcomb; correct? |12 well? Isit the costs of pumping it?
13 A. Yes. 13 A. Well, sometimesthe cost is-- some of
14 Q. Itwasalso signed by the president 14 these, it's actually been more expensive to do the
15 pro tem, Robert Geddes, for the senate? 15 surface water. And -- but since they have signed up
16 A. Yes. 16 and been doing that, they've still doneit. It's been
17 Q. Based upon those approvals by the State, 17 breakeven or sometimes -- for example, some years, you
18 did you have any reason to believe that you needed 18 know, depending on how much water is available, leasing
19 anything further to do what you agreed to do in that 19 that water costs much more in some years than other
20 agreement? 20 years.
21 A. No, wedid not. 21 And so some of these folks who have entered
22 Q. Now, if you'll ook at the other signatures 22 into this agreement have actually ended up maybe
23 there, the other -- all of the other major trout 23 costing them slightly more or at best a breakeven for
24 farmersin the Thousand Springs area seemed to have 24 doingit. But generdly, it's -- there's some economic
25 signed off. Mr. Steenson for Clear Lakes and Rim View. |25 incentive for doing it.
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1 Q. Based on your knowledge, if apumper is 1 their pumps on while they're pumping surface water?
2 being supplied with surface water and that water is 2 Q. Yeah. Incaseit wasn't available at any
3 available, do they ever convert back to their -- run 3 giventime.
4 their pumps during that irrigation season? 4 A. Wedon't keep arecord of that.
5 A. Weveonly had one small converter say he 5 Q. Andyou don't know who might have turned
6 didn't want to continue. All the rest of them have 6 their pumps on or off; correct?
7 continued doing it. 7 A. No. Not asagroundwater district.
8 MR. RANDY BUDGE: That'sall | have. No further 8 MR. HAEMMERLE: No further questions.
9 questions. 9 THE HEARING OFFICER: Okay. All right. Thank
10 THE HEARING OFFICER: Recross, Mr. Haemmerle? |10 you.
11 11 Oh, | have a couple of questions,
12 RECROSS-EXAMINATION 12 Mr. Carlquist. Let me back up here.
13 BY MR. HAEMMERLE: 13
14 Q. Mr. Carlquist, Exhibit 1014, the so-called 14 EXAMINATION
15 agreement that you've been testifying about, you 15 BY THE HEARING OFFICER:
16 understand that was a one-year agreement; correct? 16 Q. Mr. Carlquist, in your testimony you stated
17 A. Widll, it had some long-term commitmentsin 17 that you or IGWA had requested that the Department
18 it that we made for that one year, but it does say it's 18 recognize credits for water that has been delivered out
19 for oneyear in the agreement. 19 of the Sandy Pond for recharge; isthat correct?
20 Q. Right. 20 A. That'snew thisyear. Thisisthefirst
21 A. But we made those commitments that have 21 timewefélt like -- we haven't had a need for credit
22 been referred to for long term. 22 down there previously. And so | think that's one that
23 Q. | need to understand what you just told 23 we've asked for you to do.
24 Mr. Budge. 24 Q. And does anyone have any records of the
25 Y ou're saying you're only aware of one 25 quantity of water that's been diverted for groundwater
Page 199 Page 201
1 person that went back to groundwater pumping on a 1 recharge or delivered for groundwater recharge?
2 conversion? 2 A. Not that we have developed, we don't. We
3 A. Yes 3 haverecords that were put on of the Department knowing
4 Q. Even though you tell these people that they 4 how much water has come down and been pretty well
5 should be ready to go back to pumping water? 5 delivered into the Sandy Pond complex.
6 A. Wdll, | don't tell them that. 6 And then we would just have to extrapolate
7 Q. | thought that's what you said previoudly. 7 how much of that water went to agriculture down there,
8 A. No, | said they need to have that option in 8 based on water use of the crops, | assume.
9 case-- in the instance where we could not rent water 9 Q. Okay.
10 for them. They need to maintain their physical 10 A. It's something that we could have developed
11 facilitiesin place so that if we cannot deliver water 11 earlier that we did not -- you know, with the previous
12 to them then they can pump their wells. 12 futile call we were not trying to keep records and gain
13 Q. And | thought | asked you on 13 credit for that.
14 cross-examination if you kept active records of who 14 Q. Okay. And the other questionis, do you
15 went back pumping on these conversions, and | thought 15 know whether the land owned by Butch Morrisislocated
16 you said you didn't know. 16 within the North Side Canal Company place of use?
17 A. Weknow how many -- we send out an 17 A. | donot.
18 agreement to them each year and ask them how much water |18 THE HEARING OFFICER: Okay. All right. Thank
19 they want. And only one of them has come back and said 19 you.
20 "No, | don't want water because I'm not going to do it 20 Any further questions based on what | have
21 anymore." 21 asked?
22 Q. Okay. That'stwo different things. 22 MR. RANDY BUDGE: Just aclarification.
23 So of those people you don't know who might 23 THE HEARING OFFICER: Okay.
24 have turned their pumps on or not at any given time? 24 MR. RANDY BUDGE: Mr. Director, | think we have
25 A. Wedo not keep arecord -- you mean turn 25 in evidence by stipulation the deposition of Alan
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1 Hansten, the manager, and we've already had questions 1 agreement between the North Side Canal Company and
2 on Exhibits 2028 and 2029. That would answer your 2 Mr. Candy.
3 question, are there records of water being delivered to 3 MR. RANDY BUDGE: Correct.
4 the Sandy Pond. Those are records that are in evidence 4 MR. HAEMMERLE: | would offer that as well.
5 inthiscase. 5 THE HEARING OFFICER: So are we amending the
6 THE HEARING OFFICER: Okay. Andwithrespectto | 6 list of exhibitsto which the parties have stipulated
7 that question, are Exhibits 2027 and 2028 in the 7 tothe admission of ?
8 record? 8 MR. HAEMMERLE: There may be overlap, Director,
9 MR. HAEMMERLE: Director, I'll take exception to 9 between our numbers and their numbers.
10 Randy's characterization of those exhibits. They 10 THE HEARING OFFICER: But we arereferring to
11 simply show how much water is going into the pond. 11 the 2000 series here.
12 MR. RANDY BUDGE: That'swhat | meant. 12 MR. HAEMMERLE: That's correct.
13 MR. HAEMMERLE: There's no measurementsbelow. |13 THE HEARING OFFICER: WeTrereferring to 2024,
14 You can't figureit out. 14 2027, and 2028.
15 THE HEARING OFFICER: Yeah. And | understand 15 Do the parties want to stipulate to the
16 from the questioning that's the case, that there are 16 admission of those three documents?
17 measurements of water flowing into the pond, and there 17 MR. RANDY BUDGE: Yes.
18 are measurements of water delivered to Butch Morris, 18 THE HEARING OFFICER: Okay. All right.
19 and there are not any other measurements. 19 (Exhibits 2024, 2027, and 2028 received.)
20 And | just wanted to explore with 20 MR. RANDY BUDGE: And we actualy have
21 Mr. Carlquist whether there were any direct 21 dtipulated to al of the exhibits attached to
22 measurements of water delivered for recharge, and he 22 Mr. Hansten's deposition.
23 confirmed to me that there are no records of that 23 MR. HAEMMERLE: Yeah.
24 direct diversion for recharge. That's my 24 MR. RANDY BUDGE: So there may be some others.
25 understanding. 25 Well sort them out between Fritz and | and give you
Page 203 Page 205
1 Okay. Now, do we have Exhibits 2027 and 1 the other numbers by stipulation.
2 2028 intherecord, Garrick? 2 THE HEARING OFFICER: And I'm assuming that the
3 MR. BAXTER: I'm showing that those have not 3 dtipulation regarding the exhibits attached to Alan
4 been admitted. 4 Hansten's deposition, the stipulation is a part of the
5 THE HEARING OFFICER: And so my notesshow that | 5 stipulation to use his deposition for purposes of this
6 2027 and 2028 were not exhibits both parties stipul ated 6 hearing. That's my confusion, because | didn't know
7 toadmission. 7 that there were exhibits that were marked that were a
8 So, Mr. Haemmerle, | don't know whether you 8 part of the deposition.
9 wish to offer them or not. I'm doing some 9 MR. HAEMMERLE: The difficulty, Director, is
10 housecleaning right now. 10 that for all the depositions a common exhibits booklet
11 MR. HAEMMERLE: Yes. | would offer 2027 and 11 wascreated. Soit'skind of hard to -- so when you
12 2028. 12 have a deposition exhibit, the exhibits aren't actually
13 THE HEARING OFFICER: Mr. Budge? 13 inthat deposition. They'rein abinder.
14 MR. RANDY BUDGE: Yeah, | think we'd actually 14 THE HEARING OFFICER: Okay.
15 already put those in evidence as a part of our 15 MR. HAEMMERLE: And so we haveto
16 preliminary stipulation that the testimony and exhibits 16 cross-referencethose abit. Soit's alittle bit of
17 of Alan Hansten would all be admitted, and these would 17 an accounting dilemma
18 be part of that. Soyes. 18 MR. RANDY BUDGE: Well figure that out.
19 THE HEARING OFFICER: Okay. 19 THE HEARING OFFICER: I'll rely on the parties
20 MR. RANDY BUDGE: | think there are others. But 20 to guide me through.
21 2027 and 2028 were part of those exhibits from his 21 Okay. Thank you.
22 testimony. 22 Thank you, Mr. Carlquist.
23 MR. HAEMMERLE: Another one of noteisan 23 MR. RANDY BUDGE: Wecal --
24 agreement dated 1997. 1t's2024. Itis-- it was 24 MR. TIBUDGE: Short break.
25 attached to Mr. Hansten's depo. And that was the 25 THE HEARING OFFICER: Arewe finished with
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1 Mr. Carlquist? Did you wish to ask him some questions? 1 to besworn.
2 MR. HAEMMERLE: Yeah, I'm done with 2 THE HEARING OFFICER: Okay. Mr. Higgsif you'll
3 Mr. Carlquist. 3 raiseyour right hand.
4 Thank you, Mr. Carlquist. 4
5 THE HEARING OFFICER: Okay. Thank you, 5 BRIAN HIGGS,
6 Mr. Carlquist. 6 having been called as awitness by IGWA and duly sworn
7 Let's take an afternoon break. Come back 7 totel thetruth relating to said cause, testified as
8 at 25to the hour. 8 follows:
9 MR. HAEMMERLE: When we come back, doyouintend | 9
10 on us maybe summarizing some of the highlights of 10 THE HEARING OFFICER: Thank you. Pleasebe
11 Mr. Hansten's depo, or just admission of it? 11 seated.
12 THE HEARING OFFICER: What's the next witness, 12 Mr. Budge.
13 Mr. Budge? 13 MR. RANDY BUDGE: Thank you.
14 MR. TIBUDGE: We need to make sure we get 14
15 Ms. Yenter on today. 15 DIRECT EXAMINATION
16 MR. RANDY BUDGE: We're going to do Brian Higgs 16 BY MR. RANDY BUDGE:
17 next, which should be relatively short, and then have 17 Q. Good afternoon
18 Ms. Yenter, who hasto be on and off today. And then 18 A. Hi.
19 if we have moretime... 19 Q. Could you state your name and business
20 MR. HAEMMERLE: Okay. Let'skeep moving. Fine. 20 addressfor the record.
21 THE HEARING OFFICER: Okay. Great. Thanks. 21 A. Brian Higgs, 355 West 500 South, Burley,
22 (Recess.) 22 ldaho.
23 THE HEARING OFFICER: We are back on the record. 23 Q. Could you summarize your current
24 And we are ready for another witness, 24 educational background.
25 except, Mr. Budge, | need to -- 25 A. | haveadegreein -- abachelor's degree
Page 207 Page 209
1 MR. RANDY BUDGE: Thank you. Brian -- 1 ingeology and experience.
2 THE HEARING OFFICER: Just aminute. | need to 2 Q. Areyou alicensed geologist?
3 extend an apology to Gary and Linda Lemmon for not 3 A. Yes. I'malicensed geologist.
4 including them in the examination of Mr. Carlquist. 4 Q. Andingood standing in that capacity?
5 And maybe | need to move them over in the centerline of 5 A. Yes.
6 sight because they're clear over here to my |eft. 6 Q. Could you please summarize briefly your
7 MS. LEMMON: WEell do this (indicating). 7 work experience.
8 THE HEARING OFFICER: Would you, please. And 8 A. Yes. | worked seven years for the United
9 I've also asked Garrick to please prod me with asharp 9 States Geological Survey water resources division. |
10 stick if I missthem in the order of examination. And 10 worked 14 years for various government contractors at
11 | have consulted with them. 11 theINL. Andwe started -- | started asmall
12 And | just want to state for the record -- 12 consulting firm in 1997. And we've been doing that
13 and if they'll confirm that they don't or do not or did 13 sincethen.
14 not have any further questions for Mr. Carlquist during 14 Q. Andwhat's the name of your consulting
15 examination. 15 firm?
16 Isthat correct? 16 A. Water Well Consultants, Incorporated.
17 MR. LEMMON: | did not have any further 17 Q. You'rethe owner and operator?
18 questions. 18 A. Yes
19 THE HEARING OFFICER: Okay. Well, and please, 19 Q. Andwhat's the nature of the business with
20 will you wave at me, because, again, you're sitting of f 20 Water Well Consultants?
21 on the periphery from me, and | don't want to neglect 21 A. Weare hydrogeologists and consult in that
22 you. It'simportant that you participate and be a part 22 field.
23 of the proceeding. So | apologize, for the record. 23 Q. And how many employees do you have?
24 Okay. Mr. Budge. 24 A. We havefour full time and we had three
25 MR. RANDY BUDGE: Thank you. Brian Higgscalled |25 seasona in the summer.
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1 Q. And do they work under your direct 1 activities that we -- that have been discussed: soft
2 supervision and control ? 2 conversions, direct recharge, CREP acres, voluntary
3 A. Yes 3 curtailment.
4 Q. Areyou aso the watermaster in Water 4 Q. Arethose each separate programs for those
5 District 140? 5 districts, or do you run them all together for the
6 A. Yes 6 districts?
7 Q. And aswatermaster, what do your duties and 7 A. Wedothemal.
8 responsibilities include with respect to Basin 35 and 8 Q. Okay. Explain exactly what you do with
9 Southwest Irrigation District and Goose Creek 9 respect to operating those project components CREP
10 lrrigation District? 10 voluntary dry-ups, recharge, and conversions.
11 A. Basin 35, nothing. Basin 45. 11 A. Okay.
12 Q. Basin45. Excuseme. 12 Q. What are you responsible for on behalf of
13 A. Yeah. 13 thedistricts?
14 Q. 45. 14 A. Okay. Southwest hasonefarmisall inthe
15 A. Basin 45, we ensure the deliveries and 15 CREP program. And so we ensure that he doesn't use the
16 for -- to make sure they're proper and no legality -- 16 ground and that hiswells are not utilized.
17 with legality. 17 For soft conversions we --
18 Q. Andyou also do consulting work with 18 Q. Let me-- excuse mefor interrupting. Let
19 Southwest Irrigation District and Goose Creek 19 mejust go ahead and talk about each of those
20 Irrigation District? 20 separately.
21 A. Yes 21 A. Yeah. Goodidea.
22 Q. Andisthat by contract? Do they hireyou 22 Q. Generdly you do al of the work and
23 to do work? 23 measurements for both districts on those programs you
24 A. They hire meto do work, yes. 24 described: CREPs, voluntary recharge, and conversions?
25 Q. And how long have you done consulting work |25 A. Yes.
Page 211 Page 213
1 with those two districts? 1 Q. Let'stak about each one.
2 A. 200- -- we started in 2001. 2 The CREP program, when did that begin?
3 Q. And what's the nature of the work that you 3 A. I'mnot sure of the date.
4 do for those two districts? 4 Q. Do you know the approximate year?
5 A. Wemanage all their mitigation and their 5 A. 2006, 2007, somewherein there.
6 recharge. 6 Q. And do you know how many -- you said there
7 Q. Within those two districts, Southwest and 7 was one farm that was involved?
8 Goose Creek, how iswater measured? Do they use--the | 8 A. Yes
9 wellsuse metersor -- 9 Q. And how many acres are involved?
10 A. Wehave meters. Almost -- we've got about 10 A. 751
11 70 -- 75 percent meters. 11 Q. Andisthat afixed number of acresyear in
12 Q. And what water measurement do you do for 12 and year out, or doesit vary?
13 thosedistricts? 13 A. Fixed.
14 A. Asthe-- as consulting with Southwest, we 14 Q. Areadll of that particular farmer's acres,
15 just do their -- their mitigation activities and 15 the 751 acres, are all of the water sources from the
16 recharge. 16 groundwater shut off?
17 With 140, we do all the measuring of all 17 A. Yes
18 the wells, the discharge, and reporting of those. 18 Q. Andisitall being supplied -- excuse me.
19 Q. So when you describe measurement work that 19 Hasall of the land been returned to dry conditions?
20 you perform, it'sall done based on meters? 20 A. lIt'sidled, yes.
21 A. Yes. 21 Q. Aspart of the CREP program?
22 Q. Andyou indicated that you do some contract 22 A. Yes
23 work on various projects for Southwest and Goose Creek. |23 Q. Sowith respect to managing those CREP
24 What are those projects that you work on? 24 acres, what do you have to do to manage them?
25 A. They do soft -- they do all the mitigation 25 A. Wesimply keep track that he doesn't turn
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1 hiswells on and that there's no irrigation on them. 1 A. Yes.

2 Q. And do you report those CREP acres on an 2 Q. Andisit your responsibility to make sure

3 annual basisto the Department? 3 that the acresthat are enrolled in fact remain dried

4 A. Yes 4 up for the year?

5 Q. Andwhat -- isit the Department that 5 A. Yes.

6 calculatesthe credit for those acres that those 6 Q. Isthat situation like some soft

7 districts receive based on the model ? 7 conversions where people might turn back on during the

8 A. Yes 8 year, or isthat permanent during a particular

9 Q. Do you do any model runs of your own? 9 irrigation season?
10 A. Wedo. 10 A. When wefirst started, we told them it was
11 Q. And what's the purpose of your model runs? |11 afive-year. Andwe're down to about three years now.
12 A. Just to ensure that what the Department 12 So everybody that put in an acre had committed to a
13 getsand what we get is equal, close. 13 five-year.
14 Q. Doyou have aduplicate of the ESPA model? |14 Q. |see
15 A. Yes 15 A. And now we're down to three years. So
16 Q. Andyou run the model to validate the 16 without calling and without verification, they're not
17 Department's work? 17 alowed to break out any ground that has been idled.
18 A. Yes 18 Q. Sothe number of acresin the voluntary
19 Q. And if there are some issues, you resolve 19 dried up programis essentially fixed for the five-year
20 it with the Department, | assume? 20 sign-up term?
21 A. Wewould, if there were any. 21 A. Itwas. Thefive-year sign-up term's over.
22 Q. Okay. All right. You aso mentioned that 22 Q. Okay. And do you aso use your model runs

N
w

there were some other voluntary dry-ups.

23

to validate or verify the results of the Department's

24 A. Yes 24 runs establishing credits?
25 Q. Can you describe what those consist of. 25 A. Yeah. It'sall inthe same deal.
Page 215 Page 217
1 A. Yes. Wecatalog and keep track of any acre 1 Q. Okay. Youindicated you were aso
2 that hasavalid water right that is not being 2 responsible for the conversion program.
3 utilized. And -- 3 Can you describe when the conversion
4 Q. Referring to agroundwater right? 4 program began in Southwest and Goose Creek districts?
5 A. Groundwater right only, yes. 5 A. Yes. The conversion program takes place
6 And so we verify that through the farmers 6 only in Southwest. Goose Creek has no soft
7 and land photos. 7 conversions. And they began in the mid-'90s. And they
8 Q. What doesthat program consist of, the 8 started pumping water south of the BID canal up on
9 dry-up program? Are farmers compensated to dry up, or | 9 ground that was not included.
10 how does that work? 10 And the agreement was made that for
11 A. No. No. It'sal -- that's what we call 11 whatever amount of surface water they get, they'll turn
12 thevoluntary curtailment. 12 off agroundwater well of equivalent. And it has
13 Q. So how does afarmer sign up for voluntary 13 spread from there to the Murtaugh area and then back.
14 curtailment? 14 They also have a pipeline that they run from the river
15 A. Hejust callsme. 15 back. They call it the West Casua Pipeline.
16 Q. Sodo you keep track of the participants 16 Q. And how many acres are involved with
17 that sign up and they enroll by acres and description? 17 Southwest Irrigation District in the conversion
18 A. Yes. 18 program?
19 Q. And then do you keep records of that? 19 A. Probably 25,000 acres. And then an
20 A. Yes 20 additional 10- to 15,000 over in Murtaugh area.
21 Q. And do you report those records to the 21 Q. Isthe Murtaugh areawithin the Great Rift
22 Department as well? 22 trim line established in the Rangen case?
23 A. Yes 23 A. Murtaugh is outside the ESPA.
24 Q. And does the Department run the model, as 24 Q. Okay. Soif we'retaking about areas --
25 far asyou know, to calculate the associated credit? 25 acres of conversion of Southwest Irrigation District
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1 within the ESPA, that would be the 25,000 dollar -- or 1 A. Yes.
2 25,000-acre number you gave me? 2 Q. Couldyou, Justin, click on thefirst tab.
3 A. Yes. It'scloser to 30-. But 20- -- yeah, 3 Okay. Do you recognize that now asa
4 somewherein there. 4 spreadsheet that you prepared?
5 Q. Would the exact numbers be reported to the 5 A. Yes
6 Department on an annual basis? 6 Q. Sowhen you testified earlier about
7 A. Theexact volumes. They go by volume, 7 maintaining the records and reporting to the
8 rather than acre. But yes. 8 Department, would this be the record that's reported to
9 Q. Volume of water delivered to the conversion 9 the Department?
10 acres? 10 A. Yes
11 A. Right. And that hasto change alittle bit 11 MR. RANDY BUDGE: We'd offer Exhibit 1021.
12 depending on the availability. 12 MR. HAEMMERLE: Questionin aid of objection?
13 Q. Andwhat's the source of that surface water 13 THE HEARING OFFICER: Yes.
14 that's delivered to those acres? 14
15 A. Southwest owns some water rights. And they 15 VOIR DIRE EXAMINATION
16 lease from the various sources. They try to get some 16 BY MR. HAEMMERLE:
17 from the water bank. They'll get some from private 17 Q. Mr. Higgs, the acres that are up on the
18 leases with canal companies, municipalities. 18 chart that you drafted, do those include conversions?
19 Q. And those would be |eases of storage water 19 A. Thosearen't acres. | don't know what
20 inthe Upper Snake reservoir system, to your knowledge? |20 you'relooking at.
21 A. Yes, uh-huh. 21 Q. Whatis--1can't read --
22 Q. And how are the costs of that involved in 22 MS. BRODY:: It says acre-feet.
23 theleasing and delivery of that surface water handled 23 Q. (BY MR.HAEMMERLE): -- acre-feet, the
24 within the districts? 24 amount of water that's covered by the conversions?
25 A. TheDistrict paysfor all the water up 25 A. That'sthe amount of water that's delivered
Page 219 Page 221
1 front, and then the members are assessed, dependingon | 1 tothatindividual.
2 use. 2 Q. Okay. For those people who do conversions;
3 Q. Sodo you report on an annual basis the 3 correct?
4 amount of water in acre-feet delivered to the converted | 4 A. For that person right there.
5 acres? 5 Q. Okay
6 A. Yes 6 A. Yech
7 Q. But you don't report the number of acres? 7 Q. And do you verify that they don't in fact
8 A. That'scorrect. 8 pump during the year --
9 Q. Couldwe pull up, please, Justin, 9 A. Ido.
10 Exhibit 1021. 10 Q. --atany giventime?
11 Y ou may have a copy there in front of you, 1 A. Yes
12 Brian. 12 Q. Sofor every one of those people you verify
13 A. Okay. 13 they don't pump?
14 Q. But 1 think it's only one page, so maybe we 14 A. Tothat volume, yes.
15 can look at the spreadsheet here up on the screen. 15 Q. Thequestion s, do you verify at any given
16 A. Okay. Yeah. 16 timethat they don't pump during the period that this
17 Q. The spreadsheet has several tabs on the 17 water is being delivered?
18 bottom. 18 A. That's not how it works.
19 Isthis a spreadsheet that is prepared and 19 MR. HAEMMERLE: I'll agree to the admission of
20 maintained by you as a part of your work for the 20 this document and save my questions for cross.
21 Digtrict? 21 THE HEARING OFFICER: Okay. The document marked
22 A. Yes 22 asExhibit 1021 isreceived into evidence.
23 Q. And the tabs on the bottom seem to reflect 23 (Exhibit 1021 received.)
24 conversions, recharged, idled acres. 24 Il
25 Isidled acres the dried up acres? 25 Jif
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1 CONTINUED DIRECT EXAMINATION 1 Q. Arethere any other mitigation activities
2 BY MR. RANDY BUDGE: 2 done by these districts that we haven't discussed?
3 Q. With respect to the recharge tab -- 3 A. Waéll, they participate in cloud seeding.
4 If you could click that, Justin. 4 And Southwest Irrigation District is very proactive
5 MR. MAY: Which one? 5 in-- but asfar as obtaining mitigation, other than
6 MR. RANDY BUDGE: Therechargetab ontheright. | 6 what their membership with IGWA, thisisin addition.
7 That one. Thank you. 7 Q. Thisisin addition to what they do as
8 Q. Mr. Higgs, can you describe the recharge 8 membersto IGWA?
9 program that is performed by Southwest and Goose Creek 9 A. That's correct.
10 Irrigation Districts. 10 Q. Andyou haven't -- | haven't asked you any
11 A. Yes. Aspertaining to this slide, they 11 questions or had you testify about the IGWA activities
12 have what they call the West Casual Pipeline, whichis 12 that Southwest or Goose Creek would be a part of ?
13 aseparate entity. And they pump water from the Snake 13 A. That's correct.
14 River back to these injection wells, these permitted 14 MR. RANDY BUDGE: No further questions. Thank
15 injection wells. And those are the volumes of direct 15 you.
16 recharge that we've put in each of those particular 16 THE WITNESS: Y ou're welcome.
17 locations. 17
18 Q. So do those four names up there reflect all 18 CROSS-EXAMINATION
19 of theinjection wells? 19 BY MR. HAEMMERLE:
20 A. Oh, no. 20 Q. Mr. Higgs, briefly. On the conversions
21 Q. Or arethose just the owners of the wells? 21 where people go from using groundwater to surface
22 A. Those are the owners of the wellsthat we 22 water, do you verify in any way that their pumps remain
23 used and were able to supply water to those recharge 23 off during the time that you believe they'rein
24 wellsfor 2012, 2013. 24 converted water?
25 Southwest has severa wells that are 25 A. Yes.
Page 223 Page 225
1 permitted for recharge. It was dry, and we weren't 1 Q. How many times do you go out per year to
2 ableto deliver any water. These werethe only oneswe | 2 verify that?
3 wereableto deliver water to. 3 A. Severd. Wereout every day somewhere
4 Q. How many direct -- how many recharge wells 4 checkingit.
5 arethereintotal that you manage for those two 5 Q. Soyou personaly verify, in addition to
6 districts? 6 asking the particular pumper whether they've turned off
7 A. Plusor minus 20. 7 oron?
8 Q. And on Exhibit 1021 that we're looking at 8 A. Yes
9 under the tab "Recharge," does that reflect the amount 9 Q. Soasawatermaster it's entirely possible
10 of water being delivered for recharge in those years, 10 for you to do that; correct?
11 2012 and 2013? 11 A. Yes. But that's done under the auspices of
12 A. Tothose locations, yes. 12 Southwest Irrigation District for mitigation.
13 Q. And then the exhibit al so reflects a model 13 Q. Okay.
14 cell. 14 A. Watermaster doesn't particularly care about
15 That apparently is aparticular cell within 15 that.
16 which that recharge occurs? 16 Q. Who would verify thisinformation if there
17 A. That's correct. 17 wasn't someone like you verifying it on behalf of a
18 And | might add, if you'll notice there'sa 18 water district?
19 typo on Aardema, the first -- the model row. It's 855, 19 A. | couldn't tell you that.
20 but it should be 85. 20 Q. Doyou believeit's unreasonable for
21 Q. And similar to the conversions and dry-ups 21 watermastersto do thisas well, to verify that pumps
22 that you described earlier in the CREP, isthis 22 remain off for converted acres?
23 information that is reported annually to the Department | 23 A. | don't know that answer.
24 and the basis of the model run that drives the credit? 24 Q. Butyoudo it yourself for Southwest?
25 A. Yes 25 A. That's correct.
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1 Q. Thevoluntary curtailment, you say that 1 THE HEARING OFFICER: Redirect, Mr. Budge?
2 they remain -- "they," pumpers, remain in this program 2 MR. RANDY BUDGE: Thank you, Mr. Higgs.
3 for aperiod of five years? 3 THE HEARING OFFICER: Okay. Thank you,
4 A. At the beginning they did. 4 Mr. Higgs.
5 Q. Okay. 5 THE WITNESS: Y ou're welcome.
6 A. And then we moved it back to three, because 6 MR. HAEMMERLE: No, no.
7 some wanted to get out and exchange. They liketokeep | 7 MR. RANDY BUDGE: Excuse me.
8 rotation in their crop. And so we realized that five 8 MR. LEMMON: Oh, my gosh.
9 wastoo long and said, okay, three will do. 9 THE HEARING OFFICER: See, | about did it again.
10 Q. For thisvoluntary curtailment are there 10 So let'snot go to Mr. Budge.
11 actual agreements that people sign, or no? 11 Cross-examination, Mr. Lemmon?
12 A. Origindly, yes. But when we went off the 12 MR. LEMMON: Sorry. | have one question.
13 five-year, then we just keep track of it. We havea 13
14 list. Nobody signsit. We verify it. But that'sthe 14 CROSS-EXAMINATION
15 contract. 15 BY MR. LEMMON:
16 Q. Okay. Soit'san oral agreement not to use 16 Q. And that would be, what motivates the
17 groundwater that you're able to verify at times, 17 pumpersto participate in this mitigation program?
18 correct? 18 A. Southwest Irrigation District beganin
19 A. On those -- on those acres groundwater or 19 1984. They havefour critical groundwater areas. And
20 surface water isnot allowed. Those acres areidle. 20 everything that Southwest doesis not to satisfy
21 Q. And you make sure of that by checking 21 legalities, but to bring back wet water to the ground.
22 pumping records? 22 And so everybody out there knows that they need to
23 A. | make sure of that by looking at the acre 23 participate.
24 and checking pumping records. 24 Q. Soyouwould say that it's for their own
25 Q. Okay. You say that 75 percent of the pumps 25 benefit?
Page 227 Page 229
1 that you have have meters? 1 A. That'scorrect.
2 A. In Southwest, yes. 2 MR. LEMMON: Okay. Thank you.
3 Q. Okay. What about your 1407 3 THE WITNESS: Uh-huh.
4 A. Aswdl. It'sal in 140. 4 THE HEARING OFFICER: And now let'stry again.
5 Q. So 75 percent of the pumpsin 140 have 5 Mr. Budge, redirect?
6 Mmeters? 6 MR. RANDY BUDGE: No questions.
7 A. Yes, that's correct. 7 THE HEARING OFFICER: Okay. Thank you,
8 Q. What'sthe other 257 8 Mr. Higgs.
9 A. Electricity. Or | should say time clock as 9 THE WITNESS: Y ou're welcome.
10 well. 10 THE HEARING OFFICER: Thanksto everyone for the
11 Q. Okay. Would you say that the other 11 reminder.
12 digtricts, say 120, don't have that many water meters? |12 Next, Mr. Budge.
13 A. | would say that'strue. 13 MR. RANDY BUDGE: Wecall Cindy Yenter. And TJ
14 Q. Okay. Soto verify people are shut off, 14 Budge will examine her.
15 how difficult -- how do you do that? 15  THE HEARING OFFICER: Pardon me?
16 A. With electricity. 16 MR. RANDY BUDGE: TJwill examine. Cindy Y enter
17 Q. Just by checking power records? 17 can be sworn.
18 A. Yes 18 THE HEARING OFFICER: Okay. Ms. Yenter, raise
19 Q. Okay. Soif the power records are on, you 19 your hand please.
20 can assume they turned their pump on? 20
21 A. Oh, yeah. 21 CINDY YENTER,
22 MR.HAEMMERLE: All right. No further 22 having been called as awitness by IGWA and duly sworn
23 questions. 23 totell thetruth relating to said cause, testified as
24 THE HEARING OFFICER: Okay. 24 follows:
25 MR. RANDY BUDGE: No questions. I/

25
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1 THE HEARING OFFICER: Thank you. Pleasebe | 1 any surface water inthe Big or Little Wood systems.
2 seated. 2 Q. Okay. Areyou familiar with the Great Rift
3 Mr. TJ Budge, you may examine. 3 trimline--
4 4 A. Yes.
5 DIRECT EXAMINATION 5 Q. -- that was implemented in the curtailment
6 BY MR. TIBUDGE: 6 order?
7 Q. Ms. Yenter, thanks for sticking around all 7 A. Yes
8 day. | would examine you from the table, but I've got 8 Q. How much of the areawithin that trim line
9 somebody in between us, so I'm going to stand here. 9 iscovered by Water District 130?
10 And | know that you were hoping to get out of here a 10 A. I'd say virtudly al of it.
11 little earlier, so I'm going to do my very best to keep 1 Q. Okay. And it doesinclude the Hagerman
12 thisshort and sweet. 12 area?
13 A. It'sal right. 13 A. Partsof the Hagerman area. And let me
14 Q. Okay. Could you state your name and spell 14 requalify my last remark. Part of the -- the part of
15 your last name for the record. 15 the Great Rift trim line that isin Water District 140,
16 A. My nameisCindy Yenter, Y-e-n-t-e-r. 16 of course, isnot within my jurisdiction. But -- and
17 Q. You're a Department employee; correct? 17 then over in the Hagerman area | believe rights below
18 A. Correct. 18 therim proper are not in that trim line. The
19 Q. What'syour position? 19 groundwater rights below the rim are not in that trim
20 A. My position is water rights supervisor. 20 line.
21 Q. All right. What does that involve? 21 Q. Okay. Arethe Sandy Ponds within Water
22 A. Wherel am presently at, | aminvolved -- | 22 Didtrict 1307
23 work for the water distribution section, so my 23 A. Geographicaly that areawould fall within
24 responsibilities are to assist with -- with water 24 the Water District 130 boundary.
25 distribution on aregional or statewide basis, assist 25 Q. Okay.
Page 231 Page 233
1 with compliance issues, and just other administration 1 A. But administration of that areawould
2 topics. 2 depend.
3 And | also serve as the watermaster of 3 Q. Okay. That's near the interface between
4 Water District 130, which is an elected position. 4 130 andisit 36A?
5 Q. Okay. What are your responsibilities as 5 A. Widll, it'sactualy in the physical
6 watermaster? 6 boundaries of both.
7 A. Aswatermaster my responsibilities are the 7 Q. Okay.
8 administration of water rightsin Water District 130, 8 A. Solikel said, depending on what was going
9 which include both groundwater and surface water 9 oninthat pond would depend on whether or not
10 rights. My other -- those responsibilities can also 10 administration would be jurisdictional to one district
11 include monitoring of implemented mitigation plans, 11 or the other.
12 curtailment of out-of-priority diversions, compliance 12 Q. Okay. Soundsgood. Can you look in front
13 of unauthorized diversions. 13 of you in the exhibit binder for Exhibit 1000. It's
14 Q. How long have you been the watermaster? 14 the IGWA mitigation plan that we've been discussing
15 A. Let'ssee. Thiswill beyear 13. 15 today.
16 Q. And can you briefly describe the boundaries 16 A. Thefirstone. Okay. All right.
17 of Water District 130. 17 Q. Haveyou read that?
18 A. Water District 130 covers Gooding, Lincoln, 18 A. Yes.
19 Jerome, Minidoka, part of Blaine County. Did | miss 19 Q. Okay. If you'dturnto the -- thefirst or
20 any? Basicdly, it'sfrom the areawest of Blissto 20 second page that talks about the mitigation credit for
21 the Power County line, from the Snake River on the 21 conversions, dry-ups, and recharge. That is on page 2.
22 south, to the -- oh, | guess you'd call them the Big 22 A. Okay.
23 Wooad foothills on the north. It doesinclude cities of 23 Q. | understand from prior testimony that you
24 Carey and Richfield. Gooding and Shoshone, thoseare |24 play arolein the accounting or calculation of these
25 kind of on the northern limits. But does not include 25 mitigation activities: conversions, CREP, or dry-ups
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1 and groundwater recharge; is that correct? 1 year -- and there have been occasions I've asked for a
2 A. | play arolein some dataanalysis, 2 reporting in the middle of the season. But on at
3 specifically the conversion data. Aswatermaster, | am 3 least -- at least at the end of the year | ask for an
4 generally responsible for, you know, a general 4 accounting of replacement water which has been
5 accounting of what's going on in the Water District. | 5 delivered to all the participating conversion projects
6 do not have any direct jurisdiction over recharge, nor 6 over the course of that irrigation season.
7 do redly do alot of monitoring of it. 7 Q. So these cana companies, they keep track
8 Q. Okay. Canyou explain what your roleis 8 of thedelivery of conversion water?
9 with respect to conversions, what you do. 9 A. Yes.
10 A. Well, as part of the mitigation plan, 10 Q. Isconversion water and replacement water
11 conversion projects -- a conversion project will 11 the samething?
12 involve awater user who, in most cases, voluntarily 12 A. Yes. And actually, some of the canal water
13 accepts an alternate supply of irrigation water so that 13 just call it -- they actually record it as groundwater,
14 groundwater use can be dramatically reduced or insome 14 eventhough it'snot. But it'sliterally groundwater
15 cases not used -- you know, groundwater is not used at 15 replacement water that's been shortened, | think, in
16 all. 16 their vernacular to just groundwater. And they call it
17 As part of the mitigation plan, in order to 17 groundwater delivery.
18 really -- in order to really decide what kind of credit 18 But it's actually Upper Snake rental water,
19 or what kind of value that activity has, you have to 19 which has been acquired by IGWA and delivered down
20 monitor the surface water coming into the project, you 20 through the canal systems specifically to serve these
21 have to monitor any groundwater that did need to be 21 conversion projects.
22 pumped over the course of the season, and you alsoneed | 22 Q. Okay. And then the canal companies-- so
23 to know how many acres this was happening on fromyear |23 North Side Canal, AFRD 2 -- they provide you data of
24 toyear. 24 where -- which headgates they delivered that
25 And so those kind of activities are part -- 25 replacement or conversion water to?
Page 235 Page 237
1 you know, some of that's part of my normal course of 1 A. Yes.
2 duty, i.e, the groundwater monitoring, you know, the 2 Q. Andwhat --
3 diversion monitoring for groundwater. With the 3 A. Yes. Andthey're only reporting to me just
4 conversionsit's an added duty to monitor the surface 4 the conversion or replacement water that they're
5 water. 5 delivering.
6 Q. And thisis monitoring that you've been 6 Q. Okay. Andwhen you get that data from the
7 involved with for anumber of years, | understand? 7 cana companies, what do you do with it at that point?
8 A. Yeah. | believethefirst year we 8 A. | match it to the known active projects for
9 looked -- this was 2007. 9 that year. Andthen| --1 asothenlook at the
10 Q. Okay. And so you've been keeping track of 10 number of acres that were irrigated within that
11 conversionsin Water District 130 since that time? 11 project. | look at any groundwater diversions that
12 A. Yes 12 occurred from associated wells with that project. And
13 Q. Earlier, | think you were here when Lynn 13 then | come up with a determination of a potential
14 Carlquist testified that he provides some conversion 14 credit, if you were, of groundwater savings, which can
15 datato the Water District. 15 then be ran through the model.
16 What data do you receive from North Snake 16 Q. Okay. Sowhen you said you match up the
17 Groundwater District? 17 cana company data with the project, you're referring
18 A. From North Snake Groundwater District 18 tothefarmersthat have converted land from ground to
19 really dl | receive each year isthelist of the 19 surface water?
20 projects that are participating. 20 A. Yes
21 Q. Okay. And then what additional data do you 21 Q. Justin, will you please pull up -- why
22 gather? 22 don't you first pull up Exhibit 1045.
23 A. From the canal companies, North Side Canal 23 In fact, it might be easier for you to look
24 Company and -- well, the Big Wood Canal Company andor |24 inthat book, Ms. Y enter.
25 AFRD 2, from that office, | receive at the end of each 25 A. lgotit.
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1 Q. Canyou find 1045? 1 A. Therewego.
2 A. Yeah 2 Q. You can seethere's tabs on the bottom,
3 Q. You can actualy -- why don't you take a 3 there'sa"Soft Conversions' tab, "OTR," "Hard
4 moment and flip from 1045 through 1048. There area 4 Conversions," "Voluntary Idle."
5 number of Department memos that relate to the 5 A. Yes.
6 accounting of conversions. And let me know if you're 6 Q. "Contract did not receive any water" and
7 familiar with those memos. 7 another "Contract not devel oped.”
8 A. You say through 1048? 8 Can you explain what this spreadsheet
9 Q. That's correct. 9 contans.
10 A. Well, 1045 and 1046 | prepared. 1047 and 10 A. This spreadsheet is basically my summary of
11 1048 I'm sure | looked at at one time or the other, 11 al the datathat | collected, datal collected from
12 because they certainly reference material that | 12 IGWA and North Snake Groundwater District, data that
13 prepared. But | haven't read them in a couple years. 13 was submitted to me by the canal companies, data that |
14 Q. Okay. Thereason | want to bring these up, 14 collected within the Water District of groundwater
15 it lookslike these were created in the spring or 15 diversions, water right research and analysisthat |
16 summer of 2011. And reading through them, it explains |16 did myself, with respect to these conversion projects.
17 the procedures the Department goes through to account | 17 Q. So doesthis have the matching up that you
18 for conversions. 18 referred to of replacement water deliveries --
19 A. Correct. 19 A. Yes.
20 Q. | know you haven't read them recently -- 20 Q. -- with the projects?
21 A. Recently. 21 A. Yes.
22 Q. --butisit your understanding that the 22 Q. And thisissomething you do annually?
23 procedures you're following today are the same 23 A. Yes
24 procedures as are explained in these memos? 24 Q. Sothiswould have been -- thiswould
25 A. Yes. I'vebeen following the same 25 record all of the conversion data from 2011?
Page 239 Page 241
1 procedure in fact since 2008. 1 A. Yes
2 MR. TJIBUDGE: Okay. | would offer 2 Q. Doesthat -- does this spreadsheet include
3 Exhibits 1045 through 1048. 3 Southwest, or isthat a separate spreadsheet?
4 MR. MAY': | think they've already been 4 A. No. ThisisWater District 130 only.
5 stipulated to. 5 Q. Okay. Doesit include any recharge data?
6 MR. RANDY BUDGE: Yeah. 6 A. No.
7 MR. TJBUDGE: Okay. 7 Q. | seethere's"Voluntary Idle" tab.
8 THE HEARING OFFICER: So those have already been | 8 What does that contain?
9 received into evidence? 9 A. Startingin-- and | don't remember what
10 Thank you. 10 yearitwas. It wasn't -- it wasn't back asfar as
11 MR. TIBUDGE: Justin, can you pull up 11 2007. But there were a couple of -- there were at
12 Exhibit 1022. 12 least two or three projects that | knew about within
13 Q. Ms. Yenter, you can look in the binder for 13 North -- | think they're both in North Snake
14 Exhibit 1022. It'sjust going to be a screenshot of a 14 Groundwater District, where the water right owners were
15 spreadsheet. And so I've asked Mr. May to actually 15 not renting replacement water from IGWA, but had more
16 pull up the spreadsheet on the screen here. Thiswasa 16 or lessvoluntarily created a surface water conversion
17 spreadsheet that was posted to the Department's file 17 project using their own North Side shares or extra
18 sharing site. And it'slabeled "Conversion Summary 18 sharesthey had acquired over time, and they weren't
19 2011" 19 pumping those wells.
20 Do you recognize that spreadsheet? 20 But for a number of years they were not
21 A. Yes. Wédll, | think | do, because that's 21 included in any mitigation plans because nobody ever
22 certainly not the meat of it right there. But yeah. 22 told me about them, | mean in any official capacity. |
23 Q. There's haf on the bottom there. 23 knew about them, but it wasn't up to me as watermaster
24 A. | think | know which oneitis. 24 to put them on the plan. It was the groundwater
25 Q. Therewego. 25 district's responsibility to put them on the plan.
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1 So finally about three years ago they were 1 spreadsheet, identical, although it's Iabeled on the

2 included in these list of participating conversions. 2 top "Conversion Summary 2012 and 2013."

3 And so at that time | put these projects on the plan. 3 Am | correct in understanding that thisis

4 | evaluate them alittle differently than the soft 4 the same data but for the next two years?

5 conversions, but they are there nonetheless. 5 A. Correct.

6 Q. Okay. And you explained amoment earlier 6 MR. TJIBUDGE: | would offer Exhibit 1023 into

7 that when you gather this data annually you come up 7 evidence.

8 withacredit? 8 THE HEARING OFFICER: Justin?

9 A. | come up with a-- basically a groundwater 9 MR. MAY: No objection.

10 savingsiswhat | come up with. 10 THE HEARING OFFICER: Okay. The document marked
11 Q. Okay. 11 asExhibit 1023 is received into evidence.
12 A. And] think it's probably inappropriate or 12 (Exhibit 1023 received.)
13 inaccurate to actually say that | come up with a 13 Q. (BY MR.TJBUDGE): If you could turnto
14 credit. What | come up with is a volumetric potential 14 1082. Thiswas also a spreadsheet that was posted to
15 groundwater savings. And then that number isthen put |15 the Department'sfile sharing site in conjunction with
16 into the model for any potential -- and run through the 16 thiscase. It'slabeled "SWID, et cetera, 2011."
17 model for any potential credit that IGWA might receive. |17 Do you recognize this spreadsheet?
18 Q. Areyouinvolved with the modeling at all, 18 A. No. Not mine
19 or do you hand that off to -- 19 Q. Okay. Therewas testimony by Mr. Higgs
20 A. That -- that goes -- no, that goes to 20 that he reports the conversion and recharge and CREP
21 Jennifer Sukow and Allan Wylie. | don't do any 21 activities within Southwest Irrigation District to the
22 modeling. 22 Department.
23 Q. Okay. Soyou give Sukow and Wylie al of 23 Does that go to someone other than
24 the conversion data annually? 24 yourself, then?
25 A. Correct. 25 A. Yes, it does.
Page 243 Page 245

1 Q. You don't have recharge data? 1 Q. Do you know who that goes to?

2 A. | donot. 2 A. Tim Luke usually receives that data.

3 Q. Doyou know if someone elsein the 3 Q. Does he do the same thing, to your

4 Department keeps track of recharge? 4 knowledge, for Southwest Irrigation District that you

5 A. Someone does, but I'm not sure where they 5 do for Water District 130, as far as verifying

6 Qetit. 6 conversions and such?

7 Q. Whothatis. Okay. And thenyou aso 7 A. Hegoesthrough a verification process.

8 don't keep track of CREP data, | understand? 8 I'm not sure exactly what methodology he uses.

9 A. No, | do not. 9 MR. TIBUDGE: Okay. | would offer 1082 and
10 MR. TIBUDGE: Okay. Isthisinto evidence? 10 1083. 1083 isthe same spreadsheet for 2012 and '13.
11 Did we stipulate that thisis arecord? 1022. 11 THE HEARING OFFICER: Mr. May?

12 MR. BAXTER: | don't haveit as part of the 12 MR. MAY: Wedon't have any objection.

13 stipulation, TJ. 13 THE HEARING OFFICER: Okay. The documents
14 THE HEARING OFFICER: No. 14 marked as Exhibits 1082 and 1083 are received into
15 MR. TIBUDGE: Okay. I'd offer Exhibit 1022. 15 evidence.

16 MR. MAY: No objection. 16 (Exhibits 1082 and 1083 received.)

17 THE HEARING OFFICER: Mr. -- 17 Q. (BY MR. TIBUDGE): Ms. Yenter, areyou
18 MR. MAY: No objection. 18 aware of any conversions that aren't included in the
19 THE HEARING OFFICER: Oh, Justin, sorry. Okay. |19 spreadsheetsthat you create?

20 Thank you. 20 A. Fromwhat years?

21 The document marked as Exhibit 1022 is 21 Q. Within Water District 130.

22 received into evidence. 22 A. Wadl, from what years?

23 (Exhibit 1022 received.) 23 Q. In2012 and '13.

24 Q. (BY MR. TIBUDGE): Ms. Yenter, if you'll 24 A. Therewere -- well, there was one that

25 turn the pageto 1023. It'sasimilar looking 25 didn't -- one or two that did not participatein 2013.
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1 But | think they're still in the spreadsheet. 1 and after October of '13 generated by replicating Box
2 What do you mean by "aware of"? 2 Canyon Spring data.
3 Q. I'mjust wondering if there's -- if you're 3 Areyou familiar with what that sentenceis
4 aware of something that we haven't reported or -- 4 referring to?
5 A. Not at thistime. 5 A. No, I'm naot.
6 Q. Okay. 6 Q. Do you measure flows at Box Canyon Spring?
7 A. Butlikel said, it'snot really my job to 7 A. No, | do not.
8 beaware of them. 8 Q. Okay. Andthen aswell that last sentence,
9 Q. Okay. That'sall the questions|I've got on 9 the 2008 peak being adjusted, that's not something
10 your conversion calculations. | do have acouple 10 you're familiar with either?
11 questions about the Department's water measurement 11 A. No.
12 recordsin the Martin-Curren Tunnel. 12 Q. Okay. While you've got that hydrograph
13 And, Justin, if | could get you to pull up 13 there, the second sentence does refer to the --
14 Exhibit 1029. 14 Y ou can zoom in on the annotations, Justin.
15 Ms. Y enter, during the deposition of Frank 15 MR. RANDY BUDGE: The text.
16 Erwin, he brought a number of spreadsheets with 16 MR. MAY: This?
17 water-flow datain the Curren Tunnel. This particular 17 MR. RANDY BUDGE: Y eah.
18 spreadsheet is a summary with four annual -- four 18 Q. (BY MR.TJBUDGE): All right. The second
19 measurements annually of the -- what he reported asthe |19 sentence explains that the 2008 and '11 data and post
20 measurements from the Department’s data logger inside |20 October '13 data have been graded as poor due to
21 thetunnel. 21 equipment problems.
22 Are you familiar with the Department's 22 Aswatermaster isthere a scale or range by
23 measuring device used inside the Curren Tunnel? 23 which you grade measuring devices or measurements?
24 A. Ingenera termsam | familiar with what's 24 A. Waéll, bear in mind I'm not watermaster for
25 there? Yes. | have not actively worked the Curren 25 thisdiversion.
Page 247 Page 249
1 Tunne sitefor probably five years or more. 1 Q. Right. Generally speaking?
2 Q. Okay. Whao'sin charge of that measuring 2 A. Generaly speaking, for each type of
3 device? 3 measurement there will be a general, you know, scale of
4 A. Michelle Richmand out of the southern 4 suitability. But it's different for all measurement
5 regional office has been maintaining the -- has been 5 types.
6 maintaining the transducer, downloading the data 6 Q. Okay. And doesthe Department have any
7 logger, and processing the data. 7 type of form or document that classifies the accuracy
8 Q. Okay. Justin, could you scroll down to the 8 of different types of measuring devices?
9 next page. 9 A. Wdll, | guess| don't understand what
10 You can flip over to the next page, which 10 you're asking.
11 isahydrograph of Curren Tunnel measurements. This 11 Q. Wéll, I'mcuriousif this"grading is poor"
12 was also provided by Mr. Erwin, | recall. And it has 12 is--if that has any particular significance, if there
13 an annotation about some anomalies in the data, some 13 isagrading scae for measurements that | can look at
14 equipment issues and such. 14 to understand what a poorly graded measurement means.
15 Areyou familiar with these issues with the 15 A. For thisparticular diversion, probably the
16 Curren Tunnel measurements the Department haskept that |16 scale that -- the -- the scale that would make the most
17 are described on this hydrograph? 17 sense would bethe U.S. Geological Survey grading
18 A. Not personally. 18 scale, because that one deals specifically with surface
19 Q. Sointhe second sentenceit says, "The 19 water open-channel measurements.
20 2008 data and 2011 and post 2016 have been graded as 20 Q. Okay. I'mnot familiar with that scale.
21 poor due to equipment problems.” 21 Could you just generally describe what that
22 You're not familiar with the equipment 22 is.
23 problems being described there? 23 A. Wadll, I'm not even that familiar with it,
24 A. No, I'mnot. 24 because| don't useit. | don't useit on aregular
25 Q. Thenext sentence refersto datain 2011 25 basis.
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1 Q. Okay. 1 tryingto figure out isinterms of your rolein this
2 A. [ just know that it exists and that with 2 process, | would understand that you provide some data
3 each rating -- poor, fair, good -- thereis an 3 toMs. Sukow and potentially Mr. Wylie to perform the
4 amplitude, a percentage of, you know, accuracy within 4 calculations that they need to perform.
5 which they feel that that measurement falls. | do not 5 A. Typicaly, it'sall contained in that
6 know what, you know, percentages are associated with 6 spreadsheet. What I'll dois, you know, I've got data
7 poor, and I'm not going to guess. 7 split up by category essentially on those various tabs
8 Q. Okay. Fair enough. Do you know if the 8 And then that very last page, which is actually the
9 Department's doing anything to remedy the equipment 9 screenshot that you've got in here as your Exhibit 1022
10 problemsthat are creating the poor measurementsinthe |10 and 1023 also, | think, really just represents the
11 Curren Tunnel? 11 amount of groundwater savings that I've associated with
12 A. Asl said, | don't. | have not been 12 each well that's a part of those conversion projects.
13 assigned to this site for a number of years. 13 And so that's areal simple way for
14 MR. TIBUDGE: Okay. | have no further 14 Ms. Sukow and Mr. Wylie to put that datainto the
15 questions. 15 model. Sol'vejust basically taken data directly out
16 THE HEARING OFFICER: Okay. Mr. May? 16 of the analysis sheets, pulled them together into one
17 MR. MAY: Thank you, Director. 17 final tabular page where they can just take data and
18 18 put it right into the model.
19 CROSS-EXAMINATION 19 Q. And that number that you're boiling down
20 BY MR. MAY: 20 to, that's an acre-foot number, essentially?
21 Q. Ms. Yenter, Justin May on behaf of Rangen. 21 A. Thoseareall in acre-feet, yes.
22 A. Good afternoon. 22 Q. And that's an acre-foot number that
23 Q. Good afternoon. | just want to make sure 23 representsin some fashion a savings of groundwater
24 that | understand kind of the process and whereyou fit |24 pumping; correct?
25 in. 25 A. Correct.
Page 251 Page 253
1 So you take data with regard to deliveries 1 Q. Andit doesn't mean that they're not
2 of water, the replacement water, from groundwater 2 pumping groundwater at all?
3 districts? 3 A. No, it doesn't.
4 A. Yes 4 Q. It smply means that they are pumping
5 Q. And you convert that into or you do some 5 somehow less groundwater than they would have been
6 investigations, and then you compile areport. And 6 pumping?
7 we've looked at acouple of them. Thereportsthat you | 7 A. Yes.
8 compile, we looked at Exhibits 1022 and 1023. 8 Q. And the reason why they're pumping lessis
9 A. Uh-huh. 9 because they've been provided -- at least on
10 Q. You canlook back at those if you'd like 10 conversionsit's because they've been provided surface
11 to. 11 water; isthat correct?
12 A. Right. 12 A. Correct.
13 Q. And I understand that 1022 and 1023 13 Q. That number that you come down to, that's
14 represent the same report just for different years, 14 just for aparticular year; correct?
15 correct? 15 A. Yes.
16 A. Correct. 16 Q. Okay. What data verification do you do
17 Q. Other than that report that you compiled, 17 with regard to the information coming from the
18 do you create another report? |Isthat the only report 18 groundwater districts?
19 that you create from that data from the groundwater 19 A. Waéll, now, you said "coming from the
20 districts? 20 groundwater districts." | get very little datafrom
21 A. | guess| don't know what youmean. | mean |21 thegroundwater districts. | get datafrom the Water
22 inpast years | have created these memosthat go along |22 District, and | get data from the canal companies.
23 with thereports. | did not create oneto go along 23 Q. Okay. And the datathat you get from them
24 with the 2012/2013 report. 24 isdatawith regard to the replacement water that's
25 Q. And maybe "report” isabad word. What I'm |25 provided?
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1 A. Exactly, yes. 1 groundwater is not being used.
2 Q. Doyoudo any sitevisits? 2 Q. Anditismy understanding that you are
3 A. Yes, | havedone -- | have done site visits 3 concerned really with groundwater that has been used in
4 on all these conversion projects. | don't go out there 4 the past; in other words, you're trying to get a net
5 every year. We get aerial photography nearly every 5 savings number for what was, for instance, delivered
6 Yyear. | useacombination of aerial photography, site 6 last year.
7 visits, pumping records, and then the data that the 7 A. Oh, yeah, yeah. We alwayswork -- you
8 cana company givesto meto verify what'sgoingonon | 8 know, we alwayswork in the prior year --
9 that particular project. 9 Q. Andyou don't make --
10 Q. What isit that you're looking for when you 10 A. --for the most part.
11 go out there? | mean what isit that you would be 11 Q. -- any attempt to make a calculation for
12 trying to verify with asite visit? What are you 12 thefuture?
13 looking for? 13 A. Weéll, what are you referring to as "the
14 A. You know, my approach isreally -- because 14 future"? | mean --
15 these are soft conversions and because thewell canbe |15 Q. Waéll, next year.
16 used, mostly | just look to seeif we can till -- if 16 A. No. That would be pointless.
17 the method we're using to measure the groundwater is 17 Q. Okay. Andwhy would that be pointless?
18 dtill valid. You know, that to me is the most 18 A. Because| don't know what next year is
19 important. 19 going to bring, you know. | don't know how much
20 Because when these systems are changed over 20 surface water is going to be available. We don't know
21 to conversion systems, sometimes it does change the 21 what the weather is going to be like. We pretty much
22 configuration of the groundwater pumping plant, which |22 deal with this on ayear-to-year basis.
23 necessitates a different kind of measurement method. 23 Q. Okay.
24 And sometimes they have a tendency to make these 24 A. And based on whatever mitigation plan
25 changes without telling anybody. So generaly when| |25 happensto bein place.
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1 goout thereit'sto -- it'sto revalidate what | know 1 Q. Right. And with regard to the mitigation
2 about the configuration of that system and make sure 2 plan, you don't make any attempt to verify whether
3 that the groundwater measurement that I'm getting is 3 these conversions are going to continue to happen for
4 vdid. 4 thenext year?
5 What | get from the canal companies, | 5 A. For the next year?
6 redly -- quite honestly, | take it at face value. 6 Q. Yeah
7 They'rein business to measure the surface water. And 7 A. No, not for the next year. You know, | --
8 I've had enough discussions with their ditchriders that 8 not-- no. | don't -- 1 don't -- no, | don't.
9 they know what | want. And so | pretty much haveto 9 Q. Okay. Andyou would make no -- do you have

NNVNRNNNNRERRRRRRRR R
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take what they give me at face value.

Q. Andwhen you say you're looking for whether
your groundwater measurement is still appropriate,
you're saying that the change that they make could
affect the validity of whatever measurement device was
in place? Isthat what you're referring to?

A. Yeah. Forinstance, if they were using a
power consumption coefficient method, and then now
they've got surface water relift boosters on their
electrical meter, then that makes that method invalid
and they have to have aflow meter or an hour meter or
some other kind of atotalizing device to make that be
an adequate measurement.

So that's really more my focusisjust make
sure that we're adequately accounting for any
groundwater that's being used, or accounting that

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

any kind of enforcement, do you make any kind of
attempt to say "Y ou are supposed to be using less
groundwater," or are you just looking at factually what
happened in the past?

A. 1look at -- | look at factual information
only. There have been ayear -- there has been a
couple years that I've been concerned that -- | mean
basicaly it's not illegal for them to be pumping their
wells. | can't go out there and tell them to shut down
because of a private agreement they've made with North
Snake groundwater District. That's just not within my
jurisdiction.

S0 -- but there have been a couple of

years -- and 2009 was one of them -- that | was
concerned that maybe surface water that was -- that was
anticipated to be used hadn't been used. And so
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1 sometimesin those years| call for reports from the 1 more water in the canal, you're going to get more
2 canal companiesin the middle of the year just to see 2 incidental seepage out of the canal. That does play a
3 which projects are in fact taking surface water. 3 rolein how they model these credits. Okay?
4 So sometimes | will do amidyear accounting 4 With the voluntary idles, those folks
5 toseewho's till participating. And sometimes that 5 didn't ask for or rent any additional conversion water.
6 makesadifferencein -- you know, because if there'sa 6 They'redoing thisall with existing North Side Canal
7 certain level of mitigation that is anticipated to be 7 sharesthat are already in the system. So there'sno
8 ongoing and that mitigation is not ongoing, then we may 8 additional water in the system. Thereis groundwater
9 haveaproblem. Butin most yearsif it's evident that 9 savings. Sowe wanted to give IGWA some credit for
10 everyoneisstill participating, most of my accounting 10 those.
11 isdone postseason. 11 But thereis-- you know, the way we
12 Q. Do you make any distinctionsin the reports 12 formulate the credit and the groundwater savings for
13 that you submit to Jennifer Sukow for whether or not 13 the conversion projects using the rental pool water is
14 the particular conversions are done by members of IGWA? |14 alittle different. So the way we evaluate thoseisto
15 A. | guess| don't understand. 15 look at maximum groundwater pumping for the number of
16 Q. Do you know whether the owners of the wells 16 acresirrigated in that year and give them one-third of
17 that you are making calculations of groundwater savings 17 that amount as their groundwater savings. And that
18 are members of IGWA? 18 would be the amount that would go into the model.
19 A. Wadl, they're al members of the 19 Q. And that's how you figureit out for the
20 groundwater districts. So they would be members of 20 voluntary dry-ups?
21 IGWA. 21 A. That'sthe voluntariesonly.
22 Q. Okay. Soal of the reportsthat you would 22 Q. Which brings --
23 provide to Jennifer Sukow, you know that they would be 23 A. And therée's only two projects, and it's not
24 members of groundwater districts? 24 Very many acres.
25 A. Yes. 25 Q. Okay. Which brings meto alittle bit of a
Page 259 Page 261
1 Q. Okay. And therefore you would -- you know | 1 question on the number that you report to Jennifer as
2 that they would be members of IGWA? 2 the-- to Ms. Sukow as the acre-foot number.
3 A. Yes 3 A. Uh-huh.
4 Q. And that'struefor all of the data that 4 Q. Do you calculate the recharge from the
5 you provided on those Exhibits 1022 and 1023? 5 canal as part of that number that you give to her
6 A. Yes Yes 6 before she does the modeling?
7 Q. You mentioned when we were looking at the | 7 A. No.
8 tab oninvoluntary dry-ups, or the"Involuntary" tab, 8 Q. Okay. What -- how do you calculate the
9 that you evaluate those differently. 9 number that you give her for conversion?
10 Could you describe how you evaluate that 10 A. Well, thefirst thing | look at is how much
11 differently. 11 surface water is delivered to that project in
12 A. Thevoluntary dry -- okay. 12 acre-feet. And | evaluate the number of acres that
13 Q. Orexcuse me. Thevoluntary. 13 wereirrigated within that project in that year, and
14 A. Voluntary? 14 then| look at how much groundwater may or may not have
15 Q. Yeah. 15 been diverted in that project.
16 A. Thosewetreat differently because although |16 Well, we assume that any groundwater
17 thereisgroundwater savings there, part of that 17 diverted isbeing used for irrigation. Soif the
18 conversion credit is -- you know, also hasto do with |18 amount of groundwater diverted -- and bear in mind that
19 thefact that thereis extrawater in the canal. And 19 that amount might be zero. If the amount of
20 when there's extrawater in the canal, then, you know, |20 groundwater diverted, plus the amount of surface water
21 thereisextra-- at least in concept, there's more 21 delivered in acre-feet does not exceed 4 acre-foot per
22 seepage into the aquifer. Now, past that, I'm not 22 acrefor the acresirrigated that year, we give credit
23 going to go any further than that, because that's 23 for the entire amount of surface water being delivered
24 really more of a hydrology modeling question. 24 on an acre-foot basis.
25 But basically, basic concept, when there's 25 If there's been groundwater diverted and
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1 the amount of surface water plus groundwater exceeds 1 simply dry?

2 4 acre-foot per acre, then we -- how do | best explain 2 Q. Something that has been supplied with water

3 this? Basically, any excess welll take off the surface 3 from the North Side Canal Company that -- you know,

4 water portion and report that as excess delivery. 4 well ownersthat have put in conversions and in the

5 We have made an attempt to give alittle 5 past have done -- participated in the conversion

6 bit of credit for any excess delivery. There'susually 6 program.

7 not very much. Most of these projects operators are 7 A. Well, | guess|'m still alittle unclear on

8 pretty conservative. 8 what you're asking. But let me take a stab, because

9 But we -- yeah, we just go through that 9 thisinformation might be helpful.
10 formulaof looking at the groundwater diversions, plus |10 There have been numerous projects that have
11 the surface water diversions, and the maximum volume |11 been undertaken in the last, oh, | don't know, four or
12 that they would be allowed to divert and compute the 12 fiveyearsinvolving tailwater, wastewater, tailwater
13 credit accordingly -- or compute the groundwater 13 at the end of the North Side system where the North
14 savings. Becauselikel said, I'm not computing 14 Side, you know, wanting to reduce its operational spill
15 credit, I'm just computing a savings amount and an 15 have worked with landowners that happened to have wells
16 amount of surface water delivered for credit. 16 and groundwater rights to say "We're going to build
17 Q. And you do the savings amount and the 17 thissediment pond. And if you'd like to pump out of
18 amount of surface water, and then you tie that kind of 18 it, you know, in lieu of pumping groundwater, then
19 to alocation for where that occurred for Ms. Sukow? 19 that'sdandy. Y ou go to the Department and file your
20 A. Exactly. Exactly. Some projectsonly have 20 Application for Permit and get a permit."
21 onewell, someusefive. Sowhat I'll doisl'll 21 But to my knowledge, none of those projects
22 identify the wells associated with any given project, 22 areincluded in the mitigation plan.
23 I'll take the total savings and/or credit, split that 23 Q. That's--
24 proportionally among all the authorized wells, and then |24 A. Doesthat get anywhere close to what you
25 just paste that out to that last spreadsheet. 25 were asking?

Page 263 Page 265

1 Soif they've got five wells and their 1 Q. That's not quite exactly what | was asking.

2 total groundwater savings credit was a thousand 2 A. Okay.

3 acre-feet, I'll just put, you know, 200 acre-feet with 3 Q. | wasasking if projects that have used,

4 eachwell. And then spatially they can model that 4 say, rental water in the past delivered through the

5 based on those groundwater diversion locations. 5 cand laterals --

6 Q. Once you do that, once you create that 6 A. Uh-huh.

7 dataset that we've looked at and you give it to 7 Q. -- doyou know of any of those that are

8 Ms. Sukow and/or Mr. Wylie, do you have involvementin | 8 not -- that have been used in the past that are not

9 that process after you give that to them? 9 being used within the last two years?
10 A. No. 10 A. That, | understand. Yes, therearea
11 Q. Youdon't do any of the modeling itself? 11 number of projects that were originally included on the
12 A. Noneatall. 12 conversion list, 2007, 2008, that are no longer
13 MR. MAY: That'sall that | have. Thanks. 13 participating. Those projects have been replaced with
14 THE HEARING OFFICER: Thank you, Mr. May. 14 other projects. And most of the projects that have
15 Mr. Lemmon? 15 dropped out are further down the North Side system.
16 MR. LEMMON: | had acouple of questions. 16 Q. Okay. You also testified that there were
17 17 farmers-- acouple of farmersin what you called the
18 CROSS-EXAMINATION 18 voluntary dry-up program that had enough water rights
19 BY MR.LEMMON: 19 that they didn't need to use their groundwater rights
20 Q. Cindy, canyoutell usif there are 20 toirrigate their acreage, and therefore they're given
21 groundwater conversionsin the Thousand Springsor the |21 credit or you're recording credit as those groundwater
22 Billingsley Creek reach that have not been used in the 22 rights not being pumped.
23 last couple years that have been used previously? 23 A. Uh-huh.
24 A. Would you be referring to somebody with an 24 Q. Arethose supplemental wells? How do they
25 alternate irrigation source or something that just is 25 have enough water rights to cover their land without
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1 using those wells? 1 A. It'snot ascontrolled. And if there's
2 A. Oneproject, the well -- the water right -- 2 extrawastewater that isn't used, then it will spill.
3 thegroundwater right was supplemental. So | believe 3 Q. Yeah.
4 there was enough canal water on that land to begin with 4 A. Andsoit'salittle different than -- and
5 that the owner might have brought in alittle bit -- 5 | believe the motivations for the creations of those
6 you know, might have bought or leased, maybeisrelying | 6 projects are somewhat different than the conversions
7 onannual leases of water to make up the difference. 7 using the replacement water.
8 The other project was about half and half 8 Q. Now, those projects do have a benefit
9 supplemental and primary groundwater. Thisindividual 9 because they're not pumping groundwater; right?
10 just decided that he didn't want to pump his wells 10 They're using wastewater instead of groundwater?
11 anymore, and | think he actually purchased a 11 A. Yes.
12 considerable number of additional shares from other 12 Q. If we could measure the amount of surface
13 people and moved them onto his property, and has 13 water that's used in lieu of groundwater to make it
14 managed them so that he hasn't had to pump his wells. 14 easy to create -- to add those to your spreadshest, is
15 MR. LEMMON: Okay. Thank you. 15 that something you could do then?
16 THE HEARING OFFICER: Redirect. TJ? 16 A. 1dontknow. I'd haveto seeit.
17 MR. TIBUDGE: Yeah. 17 Q. Okay.
18 18 A. 1 mean I'd have to see the proposal.
19 REDIRECT EXAMINATION 19 Q. Do you have any lists or other documents
20 BY MR. TIBUDGE: 20 that identify these wastewater conversions?
21 Q. Ms. Yenter, just acouple follow-up 21 A. Not that I'm going to give you.
22 questions. 22 Q. Who would wetalk to to find out where
23 Y ou were explaining that there have been 23 these have taken place?
24 SOMe CoNnversions using wastewater. 24 A. Oh, you know, they could be queried
25 Are those included in your spreadsheet? 25 probably out of our database. We don't -- you know,
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1 A. No, they're not. 1 typically don't makeit a habit to give lists of stuff
2 Q. Canyou explain why those haven't been 2 likethat to people. But they could be queried out of
3 included in your calculation of conversions? 3 our database, possibly Mr. Hansten with the canal could
4 A. They're not included in IGWA's mitigation 4 tell you where those projects were, because the canal
5 plan. 5 company'sgot ahandinit.
6 Q. Explain why you think they're not included 6 Now, how the canal would feel about you
7 intheplan. 7 using their project for credit, | don't know.
8 A. Now, let me make sure I'm talking about the 8 Q. Yeah.
9 right thing. The onesthat were developed &t the end 9 A. But that would be between you and them.
10 of the North Side system using North Side wastewater in | 10 MR. TIBUDGE: Okay. I'vegot no further
11 lieu of groundwater? 11 questions.
12 Q. Yeah. 12 THE HEARING OFFICER: Mr. May?
13 A. Those, asfar as| know, have never been 13 MR. MAY: No.
14 specifically identified as being in IGWA's mitigation 14 THE HEARING OFFICER: Mr. Lemmon?
15 plan. 15 MR. LEMMON: No.
16 Q. Okay. If those wereincluded in part of 16 THE HEARING OFFICER: Okay. Thank you,
17 the mitigation plan, could you gather the conversion 17 Ms. Yenter.
18 datathe same way you do with the others and include 18 We're at about five to 5:00. What'sthe
19 thosein your spreadsheet of conversions? 19 desire of the parties? Isthisagood place to break
20 A. Widll, | don't know that | would, because 20 for the evening?
21 the measurement of that wastewater is sometimes a 21 MR. TJBUDGE: Yeah.
22 little more elusive than, you know, the measurement of 22 MR. HAEMMERLE: Are we breaking?
23 aspecific number of rental -- you know, a specific 23 THE HEARING OFFICER: I'm just asking.
24 proportion of rental water to a specific headgate. 24 MR. HAEMMERLE: Do you want to get Hansten done
25 Q. Yeah. 25 before we go?
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1 MR. RANDY BUDGE: | thought we did. 1 REPORTER'S CERTIFICATE
2 MR. MAY: | don't think we went over the 2 I, JEFF LaMAR, CSR No. 640, Certified Shorthand
3 exhibits. 3 Reporter, certify:
4 MR. TIBUDGE: No, Fritz wants to read into the 4 That the foregoing proceedings were taken before
5 record some of the content from Hansten's deposition 5 me at the time and place therein set forth, a which
6 transcript. | don't know if that's something you are 6 time the witness was put under oath by me.
7 prepared to do aswell, or if you want to do that 7 That the testimony and al objections made were
8 tomorrow. 8 recorded stenographically by me and transcribed by me
9 MR. HAEMMERLE: Well, what | wanted to do was 9 or under my direction.
10 just fairly summarize what | believe -- you know, if 10 That the foregoing is atrue and correct record
11 you want to go read in line by line or just -- 11 of al testimony given, to the best of my ability.
12 MR. RANDY BUDGE: Y ou want to do a midcase 12 | further certify that | am not arelative or
13 closing argument? 13 employee of any attorney or party, nor am | financially
14 MR. HAEMMERLE: Wéll, I'll be prepared to 14 interested in the action.
15 tomorrow, then, to do line by line from his deposition 15 IN WITNESS WHEREOF, | set my hand and seal this
16 to summarize. 16 24th day of March, 2014.
17 MR. RANDY BUDGE: Wédll, | thought we stipulated |17
18 to admit his deposition. 18
19 Why would we be going line by lineto read 19
20 it asecond time? The Director can obviously read the 20
21 deposition in evidence. 21
22 MR. HAEMMERLE: | thought in lieu of live 22 JEFF LaMAR, CSR NO. 640
23 testimony we'd have the opportunity to summarize 23 Notary Public
24 relevant points to make it easier for the Director to 24 Eagle, Idaho 83616
25 find them, as opposed to fishing around the entire 25 My commission expires December 30, 2017
Page 271
1 deposition.
2 Are we off the record? We can fight about
3 this off the record.
4 MR. RANDY BUDGE: Yeah.
5 THE HEARING OFFICER: All right. Well, let's
6 adjourn for tonight, and wel'll pick up tomorrow.
7 Do you want to start at 9:00, or do you
8 want to start at 8:30? We used to start at 8:30 in the
9 Rangen matter.
10 MR. HAEMMERLE: Let'sdoit.
11 THE HEARING OFFICER: 8:307?
12 MR. HAEMMERLE: 8:30.
13 THE HEARING OFFICER: Isthat good for
14 everybody?
15 Let'sstart at 8:30. And then we'll start
16 thetestimony and maybe get ahead. And so let's go off
17 therecord. We'l start tomorrow.
18 Thanks, Jeff.
19 (Hearing adjourned at 4:55 p.m.)
20 -000-
21
22
23
24
25
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THE HEARI NG OFFICER. Greetings again to
everyone. W're on the record. M nane is Gry
Spackman. |I'mthe director of the Idaho Departnent of
Wat er Resources, and |I'm holding a hearing today
regarding a mtigation plan that's been filed by the
| daho Groundwat er Appropriators. And I'Il refer to the
| daho Groundwat er Appropriators as "I GM" commonly as
we go through this particular heari ng.

And the mtigation plan that was filed was
in reference to a -- an order of curtailnment that was
i ssued by the Director of the Departnent of Water
Resources regarding a delivery call filed by Rangen
Inc., for which we previously held a hearing and I
i ssued a final order.

And again, the mtigation plan was filed by
| GM, and this hearing was schedul ed expeditiously to
address the mtigation plan and to al so deal with sone
i ssues regarding the curtail nent of groundwater uses
and di versions of water across the Eastern Snake Pl ain,
speci fically groundwat er.

And there is a related issue, although not
at issue today, regarding the diversion and use of
wat er by Rangen, Inc.

And because of those two pending matters,

it was inportant to the Director that we schedule this
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heari ng expeditiously.

So | want to thank the parties verbally
today for their preparation today. | know it was under
a short time frane. And | want to express ny
appreci ati on.

Now, we tal ked about sonme prelimnary
matters that need to be addressed today. And | suppose

the first of those matters has to do with an order, or

at least a letter that | issued |ast week, regarding
the status of Rangen, Inc., in this mtigation hearing.
And the letter, as | recall its text,

i nformed Rangen and the other parties that the protest
that was filed by Rangen was not tinely because the
filing fee was not paid with the protest. And as a
result, the letter stated that Rangen woul d not be
considered a party for -- at |least a protestant party
for this particular hearing.

And in response | see that Rangen has filed
a petition to intervene as well as sone supporting
affidavits or a supporting affidavit. And so at this
point in time, unless the parties have other comments,
it seems to nme we ought to take the notion up, the
notion to intervene up at this point in tine.

And before we go there, | want to go around

and introduce the parties. So let's start with | GM,
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if we can. Please state either your position or your
representation.

MR. BRENDECKE: |'m Chuck Brendecke. [|'m an
engi neering consul tant for | GM.

MR TJ BUDGE: M nane is TJ Budge. |'m one of
the attorneys for | GM.

MR. RANDY BUDGE: Randy Budge, one of the
attorneys for | GM.

MR. MAY: Justin May representing Rangen, Inc.

MR. HAEMVERLE: Fritz Haemrerl e, Rangen, Inc.

M5. BRODY: And Robyn Brody with Rangen

THE HEARI NG OFFICER And | think we have one
nore party sitting in the gallery.

M. and Ms. Lenmon.

MR. LEMVON: Yeah. Gary Lemmon, Blind Canyon
Agquar anch.

THE HEARI NG OFFICER.  And you're certainly
willing to sit at the table up here. |1'msure you'd
feel much nore confortable.

And, Linda, you can cone forward as well,
if you'd Iike.

M5. LEMMON: |'mfine here.

THE HEARI NG OFFI CER.  Okay. All right. And
just for the record, because we're tal king about party

status, it's ny understanding that the Lemons filed a
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protest, it was tinely, and paid the appropriate fee
for filing the protest. So they're recognized as a
party in this contested case proceeding.

Ckay. O her matters that we need to talk
about ?

M5. McHUGH M. Director.

THE HEARI NG OFFI CER:  Yes.

M5. McHUGH  Candi ce McHugh. | just wanted to
make a note for the record that | represent Butch
Morris, who nay be called as a witness. Just for the
Director's information.

THE HEARI NG OFFI CER  Ckay. Thank you.

G hers? W won't introduce everybody in
the gallery, unless it's inportant to you to have your
name on the record.

Ckay. Yes, TJ.

MR TJ BUDGE: Director, one thing | explained
to Garrick before you arrived, sone of the exhibits
that 1GM has identified are spreadsheets. And we
provi ded hard copies for the witness and for you of al
of IGM' s exhibits, except for those spreadsheets. W
provi ded those on a thunb drive. And those have been
provided to M. Baxter. So those will be avail able
el ectronically to the Departnent.

And Justin May has copies of those as well
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© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page 12

Rangen Mtigation Hearing - Vol. | 3/17/2014
so that they can be projected on the screen for
di scussing during the hearing today.
THE HEARI NG OFFI CER:  Thank you.
And | assunme, M. My, that you brought
your technical electronic wizardry with you today?
MR, MAY: | do.
Now, TJ, just to address this, since we're
doing it -- we can talk about it later as it cones
up -- do we need to go through the spreadsheets so we
need it live up there? | can certainly do that, if I

can figure out which ones they are.

MR. TJ BUDGE: Yeah, they have exhibit nunbers.

MR, MAY: Ckay.

MR TJ BUDGE: So if you can pull up the
exhi bit nunber as we did before.

MR. MAY: Yeah, | can pull up the exhibit
nunber, and | have what you sent as the .pdf, you know,
already |oaded in. If we need the spreadsheets, 1'l|
just need to nake sure that we get that done.

MR TJ BUDGE: |'ll give you a thunb drive
during the break to nake sure you' ve got those.

MR, MAY: Ckay. | know | got them You
e-mail ed themto us yesterday.

MR. TJ BUDGE: Ckay.

MR. MNAY: But we'l|l coordi nate. Thanks.
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THE HEARI NG OFFI CER°  Ckay. O her prelimnary
matters?
Ckay. Let's take up the notion to
i nt ervene.

Who will speak? Robyn?
M5. BRODY: Thank you.

Director Spackman, in response to the
letter that we received Friday afternoon, Rangen has
filed actually two notions that are related to each
other. One is a petition to intervene. And there is a
supporting affidavit fromJustin May that was filed in
connection with that petition to intervene.

Si mul taneously, with that we also filed a
notion for reconsideration of your -- of your decision
that's set forth in the letter. And this norning we
filed a supplenmental brief in support of the notion for
reconsideration and also an affidavit of Justin May in
support of that notion for reconsideration. | just
want to nmake sure that you're aware of all the
docunents that have been fil ed.

| think in order to address these sister
notions, we have to start with the backdrop of Rule 52
that the Departnent has pronul gated. Rules of
procedure under the Departnment's own rules are nmeant to

be construed liberally with an aimof securing a just,
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speedy, and econom cal resolution.

And | think it's inportant to start there,
because the reason that's stated in the letter that you
provi ded that Rangen cannot participate in this hearing
as a protestant party is the failure to file a $25 fee
with the protest that was tinely filed and accepted by
t he Departnment.

Rangen has filed a petition to intervene
because we understand that the Departnent has routinely
accepted parties' participation in natters where a
protest was not tinely filed.

W' ve set forth in the notion for
reconsideration and in the supplenent that we filed why
we don't believe that we even have to get to the
petition for intervention. W think we should just be
all owed to participate because of what we did do, the
substantial conpliance.

And | don't want to just reiterate what's
in those briefs, but the petition to intervene clearly
is a nechanismthat's available to Rangen. In this
particul ar case Rangen fromthe nonent -- IGM filed
its mtigation plan actually in Rangen's delivery cal
matter. |If you look at their mtigation plan, you'l
see it's got the exact same caption that was assigned

to Rangen's original delivery call. That's where it
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was fil ed.

And in response to that mtigation plan
the Departnent issued a notice. And that notice set
forth when this hearing was going to take pl ace,
advi sed Rangen to get its witnesses in order and to
provi de copies of exhibits, and told Rangen that it was
entitled to participate.

And Rangen received this notice along with
all of the other parties who participated in Rangen's
delivery call: the Surface Water Coalition fol ks, the
City of Pocatello. Fromthe beginning Rangen has been
treated as a party to this matter.

And we know that because once we got the
mtigation plan and the order telling us that a hearing
was goi ng to be conducted, what we did was we
imediately -- in fact, we got the notice of hearing |
bel i eve on a Friday, and by Monday norning | was
already in contact wth M. Budge trying to arrange for
di scovery.

W filed a stipulation and a joint notion
asking the Director to enter an order authorizing us to
engage in discovery. After that | think in the past
seven days or ten days, | think we've conducted four or
five depositions. W've exchanged rapid-fire

di scovery, docunents, exhibits. W've protested the
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Cty's intervention in this matter.

There is no doubt in anyone's mnd in this
room or who has participated in this matter that Rangen
is a party. Rangen is the interested party. It's
Rangen's water right that is at issue. |f anybody
shoul d have standing to participate in this case, it's
Rangen. And a $25 fee ought not prevent that from
taking place. There is no prejudice to anyone. The
only prejudice that will result is to Rangen.

And for those reasons we would ask that the
petition to intervene be granted.

Now, Director Spackman, we don't believe
you even have to get to that petition for intervention.
Rule 58, the rule that was cited in your letter
expl ai ni ng why Rangen could not participate, if you
| ook at the text of that rule, you'll see that it's al
about filings that are nade by mail; that if you submt
afiling by mail and if you don't have the fee with it,
it's inconplete.

And we know it -- we know that that's the
way to read the rule because it's -- you read the rule
conpl etely, in context.

The Departnent has Rul e 300, which governs
actually the filing of docunents, and Rule 300 tells us

that the Departnment doesn't accept filings wthout a

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611
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fee. Well, in this case the Departnent did accept
Rangen's filing without a fee. And we know t hat
because the docunent, the protest that Rangen filed,
was actually hand-delivered to the Departnent, and it
has the Departnment's stanp on it, and it's attached to
Justin May's affidavit in support of the petition to

i ntervene.

We have a situation that falls -- the
Departnent's procedural rules don't address this type
of situation. W don't fall within Rule 58 because we
didn't mail it in. And we don't fall within Rule 300
because the fact of the matter is the Departnent did
accept the filing. So we're outside of those rules.

Now, courts have actually | ooked at this
kind of situation before. And in the suppl enental
brief that we provided this norning, the U ah Suprene
Court had a situation where Harl ey-Davi dson appeal ed a
wor kers' conpensati on determ nation. And the
Har | ey- Davi dson appeal, it was a ness. It was a
di saster.

Har | ey- Davi dson, they didn't have the right
caption on it, they didn't have the right infornmation
init, and they didn't pay the filing fee. And the
court of appeals said, "No, you can't participate.

It's a jurisdictional issue. Your appeals, it's no
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good. "

The Utah Suprene Court reversed that
determ nation finding that, just as we're asking the
Departnment to rule under Rule 52 here for that |ibera
construction, that there was substantial conpliance and
that it was not a jurisdictional issue and that
Har | ey- Davi dson coul d be allowed to proceed on its
appeal .

The Court noted that there would be other
remedi es that mght be available if there were sone
ki nd of prejudice associated with it. |In this case
there's absolutely no prejudi ce what soever.

I don't want to rehash all of the argunents
that are in that notion for reconsideration. W don't
even think that Rangen was required to file a protest.
If you ook at 42 -- Rule 43 doesn't actually set forth
the procedure for mtigation plans. It incorporates by
reference the water transfer rule under |daho Code
42-222.

And that's an interesting rule, when you
| ook at 42-222. Renenber, it wasn't witten for
mtigation plans. It wasn't witten for this. And
what it tells us is that when you're in a
wat er-transfer situation, if you have a protest, you

have to file the protest. And upon paying of the
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statutory fee, then the Departnent shall investigate
the matter and conduct a hearing thereon.

And it's interesting, the | anguage in that
statute, because what the Departnent is supposed to
i nvestigate under the statute is the protest. Rule 43
works differently.

Rul e 43, the Departnent actually made the
decision to conduct a hearing on the mtigation plan so
that it could evaluate it under Rule 43 criteria.

And so this gets back to the whol e essence
of this, which is it's Rangen's delivery call, it's
Rangen's water right. There's absolutely no reason
that Rangen should have to file a docunent letting | GM
know or letting the world know that we're protesting.

Everybody knows we're going to protest
this. Everybody knows that we are protesting it. It
is apparent fromeverything that has taken place in
this case since that notice was issued.

So for those reasons, Director Spackman, we
woul d ask that you either, one, allow us to intervene
as a -- we would -- ask you to allow us to intervene in
this matter or to grant Rangen's notion for
reconsi deration.

Thank you.

THE HEARI NG OFFI CER:  Thank you, Ms. Brody.

208-345-9611 M & M COURT REPORTI NG SERVI CE,

I NC. 800-234-9611





© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page 20

Rangen Mtigation Hearing - Vol. | 3/17/2014

TJ or Randy, response?

MR. TJ BUDGE: Thanks, M. Director.

These notions cane in |late, so | haven't
had a lot of tine to prepare the response. And | think
what m ght be nobst beneficial is to review sonme of the
rules that will govern your decision on this issue.

There's really two issues at play: One is
whet her Rangen's a party to the case; and then the
second issue is whether the protest is valid, even
though the filing fee wasn't paid on tine.

The Departnment's rul es of procedure define
who qualifies as a party in any case before the
Departnment. And that's in Rule 151. And so in
response to Rangen's petition for reconsideration, |
pulled this out, and | think it's worth pointing out a
few t hi ngs.

Rul e 150 defines who qualifies as a party.
And it's either applicants, claimnts, appellants,
petitioner's, conplainants, respondents, protestants,
or interveners. Those are the classes of people who
are parties before Departnent cases.

Rul es 151 through 156 then define who falls
in each of those classes. And as | | ook through
these -- I won't read themall, but there's -- none of

these identify sonebody as an automatic party to a
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case. They nust either file a conplaint or have a
conplaint filed against them file a protest, or be an
I ntervener.

What Rangen's advocating for is a class of
wat er users who are autonatically parties to any case
before the Departnent, whether they file anything or
not. To my know edge, that's never been the
Departnment's practice. And |I'mnot aware of any of the
Departnent's procedural rules that allow that.

Next | | ooked at the conjunctive managenent
rules regarding mtigation plans, and that's Rul e 43.
And in that rule it explains that mtigation plans wl|
be decided follow ng the procedure that's used for
wat er-ri ght transfers under |1daho Code 42-222.

And that statute does very clearly say that
protests shall be filed wthin ten days of the |ast
date of publication. It then says, "Upon receipt of
any protest acconpanied by the statutory filing fee,
the Departnment will undertake the procedures set forth
in 42-222."

The Department's rule of procedure No. 58,
whi ch Rangen does cite, it does also say that protests
are not deened accepted until the filing fee is paid.

So on the issue of whether Rangen is

automatically a party sinply because the mtigation
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affects Rangen, | don't think there's any | ega
support. By that same argunent sonmeone coul d say that
the Mussers are automatically parties, sone of the

ot her downstream users are automatically parties since
they m ght be affected.

As you could inmagine, that would create a
host of challenges with people saying they had
automati c status because they were sonehow affected by
the mtigation plan.

So | think for Rangen to be adnmtted as a
party at this point would probably require the
stipulation of 1GM to allow Rangen to be a party
despite not having appropriately filed its protest
tinmely.

The second issue is even if Rangen is a
party, is its protest valid. And the statute | decided
explains that the protest isn't deened accepted until
the filing fee is paid.

So even if there was sone -- if you accept
the argunent that they're automatically a party, their
protest nonetheless isn't valid, and so they're not in
a position to challenge the evidence that |GM will put
on in support of its mtigation plan.

And so this leads nme again to the

conclusion that as | read the statutes in the
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Departnent's rules of procedure, Rangen is not a valid
protestant in this proceeding, nor are they a party to
this proceedi ng.

And this puts 1GM, and ne frankly, in a
bit of a difficult position. | don't think Rangen can
participate here today or chall enge our evidence unl ess
we stipulate to forgive themfor their error and all ow
themto be a party to this case and to accept their
protest even though they did not followthe
requi renments.

And | say this puts nme in a difficult
position because you don't practice |aw very |ong
before you realize every attorney nmakes a m stake once
in a while or they get sonething wong on their
cal endar or they miss sonme deadline for a notion or
sonmething |like that.

And the practice of lawis certainly a |ot
nore enjoyable if attorneys will give each other a
little | eeway and recognize that. And it has been ny
practice to be very l|iberal and all ow ng opposing
counsel forgiveness when they nake m stakes, because
I"'mcertainly going to make sonme of those nyself.

And so personally | feel enpathy for the
m st ake that's been nmade and a desire out of

pr of essi onal courtesy to perhaps forgive themfor that.
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The challenge for ne is that | have a duty
tony clients. And | know fromneeting with ny clients
that they don't feel that Rangen has been particularly
fair in their litigation strategy. And Rangen's
strategy has been frustrating to them to say the
least. And | know that my clients do not feel nuch of
a desire to cut Rangen any slack at this point.

And so the decision for us today is what do
we nmake of this apparent conundrum And | think there
are sone solutions that will require perhaps a
conprom se on both sides.

But the solution we had in mnd is this: |
think 1GM could allow and stipulate to Rangen
participating in this proceeding and being a party and
havi ng the opportunity to assert the issues raised in
its protest, which was not tinely, on a few conditions.

One of those conditions would be that the
curtail ment order would be stayed pending the appeal s
process. This would have two effects: It would stay
the curtailnment of junior-priority rights, but we al so
expect it would stay the cease-and-desi st order that
foll owed that.

That woul d all ow Rangen to continue to use
water fromBillingsley Creek during the appeals

process. | know Rangen plans to chal |l enge the
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cease- and-desi st order and chall enge the portion of the
curtail ment order on which it is predicated.

| GM certainly has issues that it intends
to appeal that could relieve it of the curtail nent
obligation. And so this would allow the status quo
essentially to remain as it was the date the
curtail ment order was issued.

The Director has authority under his rules
of procedure to stay his orders. And so if Rangen
woul d stipulate to that or agree to that condition,
that would allow this proceeding today to go on and
Rangen to participate as it has prepared for.

The ot her piece of that condition would be
that once the appeal is decided, we'll then know for
sure whet her the groundwat er punpers have to nmitigate
or not.

There is the potential that, Director, you
could decide in this proceeding that mtigation is
requi red and the punpers could spend a | ot of noney
mtigating, only to then have a judge decide that that
mtigati on was never necessary.

And so what we'd propose is that Rangen be
a party to this case, their protest be allowed to be
heard, but that the curtail nent order and the

cease- and- desi st order be stayed pendi ng the appea
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process. And once that appeal process is conpleted,
that | GM be given a reasonable tine to inplenent
mtigation -- mtigation solutions that the D rector
approves in this proceeding, if, as a result of the
appeal, those are still necessary.

That's all | have, unless you have any
guesti ons.

THE HEARI NG OFFI CER: | have one question, TJ.

MR, TJ BUDGE: Yes, please.

THE HEARI NG OFFI CER:  Where do you stand on the
petition to intervene?

MR. TJ BUDGE: Thank you. | had a note on that.

Under Rule 352 of the Departnent's rules of
procedure -- I'll just read that real quick. This is
the rule that deals with petitions to intervene. It
says, "Petitions to intervene nust be filed at |east 14
days before the date set for formal hearing or by the
date of the pre-hearing conference, whichever is
earlier, unless a different tinme is provided by order
or notice."

There has not been any order allow ng
petitions to intervene up until the day that the
heari ng begins. So under the Departnent's rul es of
procedure, that petition to intervene cannot be

granted, but under the proposal that we nade Rangen
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woul d be allowed to be a party.

THE HEARI NG OFFI CER  Ckay. Thank you.

Ms. Brody?

M5. BRODY: In asserting that Rangen is a party
to this action, we aren't suggesting that there should
be a rule that any water user on the system should be
allowed to participate.

Renmenber where this mtigation plan was
filed. It was filed in Rangen's delivery call. It was
filed in direct response to the final order that was
i ssued ordering curtailnment. The only water right
that's at issue is Rangen's.

And Rangen's argunent is because of that
status and because of the way that Rule 43 operates, we
shoul d be allowed to participate outside of any kind of
pr ot est .

The protest procedure is about giving
notice to Mussers, other folks |Iike Blind Canyon
Aquar anch, and giving themthe opportunity to cone in
and be heard in this forum in this particular natter.
That's what we're saying. And that's why we're arguing
that we don't have to file the protest. W didn't have
to pay the fee. And we ought to be allowed to
participate on that basis al one.

Rangen, as far as definitions of parties
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and that kind of thing, Rangen's a claimnt. Rangen
filed a delivery call. W're a claimant. And we are a
party to this matter and have participated in it
actively for the past two years.

What's interesting fromIGM' s position
here this norning is we don't hear one word about
prej udi ce, about how they' re inpacted by the failure to
pay the filing fee. Nothing. Because there isn't any.
It is unjust to let a $25 filing fee wag the dog.

| appreciate the solutions outlined by
| GM, but they're not acceptable to Rangen. Because
frankly, if there is sonme defect -- we don't believe
there is a defect in what's happened here in allow ng
Rangen to participate, it's not going to be cured by
sone kind of stipulation on |GM' s part.

The Director has discretion to hear the
petition to intervene. Rule 52 dictates a just result
and |iberal construction of those rules.

And for those reasons, Director Spackman,
we woul d ask that you, one, reconsider the decision.
And if you won't, then to allow Rangen to intervene in
this matter this norning.

Thank you.

THE HEARI NG OFFI CER Anyt hi ng further,

M . Budge?
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MR, TJ BUDGE: No, thank you.

THE HEARI NG OFFI CER  Ckay. Wat | will do in
this particular case -- and | appreciate the argunents
fromboth sides. And, Ms. Brody, you nmade sone
conmpel ling argunents. | struggled with the equities
and the realization that Rangen has partici pated since
the time we set this for hearing, that all the parties
anticipated that a protest would be filed, that Rangen
woul d be a party. And so | -- the conjunctive
managenment rules are unique in that a hearing is
required when a mtigation plan is filed.

Nonet hel ess, there is a requirenent that we
publish notice and the protest be filed. Because of
the short tine period that was inposed between the tine
that we schedul ed the hearing and the actual hearing
date, the protest, in fact -- |I think the |ast date for
protest was a week ago today. And so there wasn't a
ot of time for us to sort this out.

And as a result -- well, let nme back up. |
want to be consistent with what we have done regarding
the filing of protests in the Departnent.

And, Ms. Brody, | don't need to go to the
argunents that you have presented so that Rangen can be
a party, because we have a protestant that tinely filed

a protest. W have a contested case, at least in the
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typical way in which those contested cases are created
before the Departnent. And the Departnent has
typically allowed and considered petitions for
intervention or petitions to intervene when there is a
contested case that's pending before the Departnent.

And so in this particular case, we have a
contested case, we have a valid protest, and | have the
di scretion or the authority under the rul es of
procedure to allow intervention by order, as | read the
rul e.

And so | so order today that Rangen will| be
recogni zed as an intervener in this contested case and
can fully participate.

| see no reason for prejudice that this
order, or allowi ng intervention, would cause to the
parties. Everybody anticipated that Rangen woul d be a
party today. And so | grant intervention, and | wll
issue a witten order so that the record docunents the
granting of the petition.

Ckay, everyone?

So Rangen will fully participate as an
intervener and a full party in this matter.

M . Budge?

MR TJ BUDGE: Director, will the issues be

l[imted to those raised in the Lemmons' protest, or
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will it include the issues raised in Rangen's protest?
THE HEARING OFFICER: | anticipate that all
issues will be on the table, that everybody was

apprised of those issues. And | don't want to

pronote -- fromny perspective, | don't want to pronote
form over substance, and | don't want to deny Rangen
the opportunity to partici pate.

So what we're going through is, | guess, a
formality. But fromny perspective everybody
antici pated that Rangen would participate. |'mnore
concerned about the precedent that |I set if | start
allowing or | start recognizing protests when the
filing fee has not been tinely paid.

Ckay. Next we have some nore notions.

Ms. Brody?

M5. BRODY: Yes, Director Spackman.

Rangen has filed a notion in limne and a
notion to limt the scope of the proposals that are
actual ly considered part of the mtigation plan.

The first notion deals with proposals 3
through 9 of IGM' s mtigation plan. Proposal No. 3 is
all about the assignnent of the water permt
application that 1 GM has -- excuse ne, not | GM, but
that certain groundwater districts have filed on the

tal us slope water at Rangen's facility.
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That matter -- that particular water permt
has not been acted upon by the Departnent, other than
in ternms of publication, and it hasn't been determ ned
that the permt wll even be granted.

And so until that happens, it's not -- it

shoul d not be part of the mtigation plan and shoul dn't
be sonething that is considered by the Departnment at
this point intinme. W just don't know if that
application is going to be granted.

Rangen has filed its own application.

There may be other protests, any nunber of matters
could occur. But until that occurs we should not spend
our tinme in this hearing addressing what m ght be,
because we just don't know.

Proposals 4 and 5 of IGM' s mitigation plan
deal with proposed mtigation solutions that involve
replacing fish and paying |lost profits.

| GM presented this argunent actually in
the Snake River Farns case, and the Director at that
ti me unequivocally ruled out of hand, no, that ordering
any kind of paynment or fish solution would exceed his
statutory authority and is not sonething that he coul d
do.

So we woul d ask that proposals 4 and 5 be

di sm ssed and that there not be any evi dence of those
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proposal s presented here today.

Proposals 6 through 9 of TGM' s mtigation
plan are, by GM's own adm ssion in its mtigation
plan, really concepts at this point in time. Concepts,
however, w thout technical support are not proper
conponents of a mtigation plan and isn't sonething
that the Departnent, that you, can eval uate under
Rul e 43.

Until you know the particulars of those
particul ar solutions, you cannot eval uate whet her they
would in fact result in replacenent water to Rangen.
You have to have the details. It's inperative.

And in fact, in the Snake Ri ver Farns case,
the Hearing O ficer, Justice Schroeder, remarked on a
proposal actually that Cear Springs had made. It was
apparently during the hearing there was a suggestion of
sone ki nd of punp-back option that C ear Springs was
proposi ng i nstead of an over-the-rimsol ution.

And Justin Schroeder clearly ruled in that

case, look, it's just a concept. It's a concept
wi t hout technical support. He said, "It's one that
shoul d be explored, but until | have nore, |'m not

going to rule on it."
And he didn't, with good reason, because

wi t hout the details you can't eval uate whether the
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sol utions, the proposed solutions would in fact result
in replacenent water to Rangen under Rule 43.

From our perspective -- and |l et ne nove on
actually to address the Tucker Springs also. |GM has
filed a second mtigation plan proposing a pipe
solution from Tucker Springs to deliver water to
Rangen. It is a concept. No details.

More than that, it's a concept proposed in
a second mtigation plan which has not yet been
publ i shed to the public, which has not yet gone through
the procedural steps that we've been tal ki ng about this
nor ni ng.

And so until that happens, it shouldn't be
addressed in this hearing. | appreciate the effort to
be efficient. But again, it nmakes no sense to address
Tucker Springs until we have a clear proposal:
engi neering, real investigation, support, a plan on how
it's going to be done, because then you can get into
the nitty-gritty about whether it satisfies Rule 43.

Bottomline is that from Rangen's
perspective the next two days ought to be spent talking
about credits for conversions, dried up acres, and
recharge activities and the Sandy Pipeline. Those
are -- those are the mtigation proposals that are

real, that are on the table, and that ought to be dealt
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with. The rest of this, until there are clear plans,
the Director ought not consider it.

Thank you.

THE HEARI NG OFFI CER Thank you, Ms. Brody.

M . Budge?

MR, TJ BUDGE: Thank you, M. Director.

"Il address first what was actually a
notion to dismss parts 3 through 9 of our mtigation
pl an, and then secondly address our desire to put on
sone expl anation of another mtigation solution that
we' ve identified. And just in the interest of
efficiency, | would like to have sone di scussion of
Tucker Springs.

First, on the notion to dismss alittle
bit of background, | think, is appropriate. In
anticipating an order on the Rangen delivery call
proceedi ng, the groundwater punpers had certainly
di scussed ways a curtail nent obligation could be
mtigated.

At that time we had no idea if there would
be a mtigation obligation, and if so, no idea what the
extent of that obligation would be. So certainly not
realistic to spend noney engi neering, acquiring
easenents, designing plans for mitigation proposals we

didn't know woul d exist or in what quantity.
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Once the order was issued -- and frankly a
little nore -- dealing perhaps nore acres than we

anticipated, there, as you m ght inmagine, was a quick
action to figure out how we actually mtigate this
curtail ment order.

And we net with our clients and we tal ked
about solutions that had been di scussed previously, and
we identified things that they often do, too, when they
need water. They install punps, they install pipes,

t hey exchange water and things of that nature.

And we felt it was inportant to get the
mtigation process started as quickly as possible. And
so we did submt a mtigation plan within ten days or
so, if ny recollection is right, of the curtail nment
or der.

I think with sonme cooperation Rangen could
have | ooked at those mitigation proposals, identified
whi ch ways they thought were nost effective to get them
wat er, and we coul d have sat around the sane table and
been a | ong ways down the road of inplenenting ways to
actually get water to Rangen's facility.

Unfortunately, what we've learned fromthis
proceeding is that Rangen has been far nore interested
in killing IGM's mtigation plan than finding ways to

get water to its facility.
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W admt that we don't have every
mtigation proposal fully engineered. W don't have
all of the easenments in place, haven't undertaken the
condemation actions that may be necessary. And we
don't think it would have been a practical or effective
use of time or resources to do that. First given the
time constraints, and second given the costs invol ved.

W view a mtigation plan as not all that
much different than a water right application or a
transfer application. Wen a water user files for a
water right or a transfer, they provide the Departnent
with informati on to understand hydraulically how that
will work. W're going to nove water fromA to B
We're going to change a point of diversion fromCto D

The wat er user doesn't run power to their
proposed points of diversion, they don't drill wells,
install pivots, interconnect systens, do engineering
until they know the Departnment wll accept it froma
hydr ol ogi ¢ standpoint that that can be inplenented
wi t hout injuring other water users.

And that's what we anticipate this
proceedi ng being. W can discuss and explain each of
our proposals, how they'lIl work in practice, how
they' Il benefit Rangen.

W don't want to engineer an over-the-rim
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pl an unl ess the Director decides that can reasonably
address their need, or a punp-back plan. And once the
Director approves mtigation solutions, then we can
eval uate which are cost effective, prepare the

engi neering, and do that.

But there's certainly enough informtion
for the Director to evaluate the hydraulics of our
mtigation plan and whether they will in fact provide
water to Rangen. And we would certainly ask the
Director to listen to the evidence we have to present
at the hearing on this matter.

Now turning to the Tucker Springs. As we
continue to investigate the mtigation solutions we
initially identified, another solution was brought to
our attention involving another spring that's not far
away cal |l ed Tucker Springs.

And we' ve been engaged in efforts to
procure the right to use sone of that water for
mtigation. The Tucker Springs project, which | won't
go into detail, but it's really nechanically no
different than |like a punp-back or over-the-rim |It's
just punping water fromone spring to other.

W think if Rangen is interested in water
they would want to hear nore about it. W are not

asking the Director to preclude Rangen from chal |l engi ng
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that proposal |ater on, but we do have Dr. Brendecke
here from Col orado. And we would |ike to preserve just
a brief, general explanation of how that would work.
That woul d benefit not only us and the Director to
understand what else is out there, but also Rangen to
understand this other solution.

And i f Rangen upon further investigation
has objections to it, they would certainly have the
chance to raise those. W're not trying to forecl ose
themfromdoing that, but we do think there's value in
having this out there as another alternative that we're
exploring at this point that we think is prom sing.

Any questions?

THE HEARI NG OFFI CER Thank you, M. Budge.

MR. TJ BUDGE: Thank you.

THE HEARI NG OFFI CER:  Ms. Brody?

M5. BRODY: The procedure set up for mtigation
pl ans doesn't provide for the kind of exploratory
di scussions that 1GM is proposing to have here. |If
| GM has a proposal, it's supposed to outline it in
detail, present it, explain how it provides either the
steady state or the direct flowthat the Director's
order requires. And then this is the tine and pl ace
for Rangen to present any objections that it has to the

particul ar proposals.
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W' ve only had a short period of tinme to
| ook at this, but we've sent interrogatories. W've
taken depositions. W' ve asked the questions, "Tel
us, what is your plan?" so that we could fornulate the
objections that we're required to present at this
heari ng.

And the issues on, for exanple, on
proposals 6 through 9 is there aren't any details.
There's not any information, so Rangen can't react to
it. Again, this is the time and place. This is the
shot that Rangen has at these proposals.

And if we don't have the details, then we
can't do our job. And that's why I'msaying it's
not -- they don't neet the requirenents under Rule 43
in terms of what the details that the mtigation plan
has, Rangen can't respond to it, and as a result, those
proposal s shoul d be di sm ssed.

When they cone up with a particular plan
and if they want to discuss themw th Rangen, terrific.
But until that happens, it's not ripe for the
Departnment to consider. The Departnent shouldn't issue
any ki nd of advisory opinion, and we ought to just
focus this hearing again on the two issues that we've
got, the credits and the Sandy Pipeline. Those are the

proposal s that should be dealt with.
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Thank you.
THE HEARI NG OFFI CER:  Ckay. Thank you,
Ms. Brody.
M. Budge?
MR, TJ BUDGE: Brief response.

| take exception to the idea that we
haven't provided any details about our plans. Rangen
has i nterviewed a nunber of people, including
Dr. Brendecke and Lynn Carl quist, and we' ve expl ai ned
exactly how each of these proposals benefits Rangen.

Frankly, | find it a bit disingenuous to
spend the first 20 m nutes tal ki ng about fairness and
i beral construction and hel pi ng Rangen out and not
prejudicing them and then the day before the hearing,
a nonth after our mtigation plan was filed, we get a
notion to dismss 70 percent of it.

So if they had those concerns, they could
have raised them But the truth is they don't want
mtigation. W' re here to show how we can provide it.
And in the past there have been peopl e who have
objected to mtigation, and the directors allowed it
over their objection.

That's what we're going to do. W'l
explain to the Director the sane thing we explained to

Rangen in the depositions, and you'll understand
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exactly how they benefit Rangen and to what extent.
THE HEARI NG OFFI CER:  Ckay. Thank you,
M . Budge.

As | |l ook at the docunents, | have two
notions that are pending: One is a notion to dism ss
proposals 3 through 9, and then there is a notion in
limne related to presentation of any evidence
regardi ng water being provided from Tucker Springs.

So let nme talk first about the notion to
dism ss, and | suppose it could be also interpreted as
a notion in limne. But because the notion was to
di sm ss specific proposals, I'll go through those.

So with respect to No. 3, which is the
portion of the mitigation plan that relates to a filing
of a water right application by I1GM for diversion and
use of water fromthe talus slope in and near the
Curren Tunnel, this is a pending application, as you
poi nted out, Ms. Brody, but nonetheless, it is a viable
proposal for mtigation and it is fact based, although
we won't have all of the facts, but certainly sone
information regarding the application would be val uabl e
to the Departnment and the Director.

So with respect to the notion to dism ss,
"1l deny it for conponent No. 3. That is the water

right application No. 36-16976 and information rel ated

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611






© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page 43

Rangen Mtigation Hearing - Vol. | 3/17/2014

to the application.

Wth respect to proposals 4 and 5, this
woul d be either nonetary conpensation or replacenent of
fish that may not be able to be reared as a result of
reductions in water flows from Rangen or from Curren
Tunnel .

I n previous decisions or a previous
deci sion by the Departnment, and ny understanding is
that we've consistently interpreted that either
repl acenent in conpensation or replacenment in
commodity, other than water, is not an acceptable form
and proposal in a mtigation plan. And so | will grant
the notion to dismss related to proposals 4 and 5.

Wth respect to portions 6 through 7,

Ms. Brody, I'Il just gquote what you said. You said you
needed to know the particulars and that these are
concepts, you said w thout technical support, but from
the Hearing O ficer's perspective you're essentially
telling me that these are matters of fact and issues of
facts, and they're issues of fact that the D rector
shoul d hear in the hearing. And the devel opnent of
those facts | recogni ze perhaps the parties have not
been given a great deal of tinme to explore the facts,
but certainly they' ve been engaged in tal king about it.

And so I'll deny the notion to dism ss

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611
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regarding itenms 6 through 9 of the mtigation plan.

And so we will hear evidence regarding
proposals 1 through 3 and proposals 6 through 9 in the
hearing. And now let's go to the notion --

Yes, M. Budge.

MR. TJ BUDGE: | apol ogi ze for tal king so nuch.

On 4 and 5, which are the fish repl acenent
and nonetary conpensation, | ought to clarify our
request in that regard.

THE HEARI NG OFFI CER Ckay.

MR, TJ BUDGE: W always understood that the
Director woul d not be approving those over Rangen's
obj ecti on.

My recollection fromthe prior case is that
those were approved subject to the seniors' agreenent.
And so we put those in there to | et Rangen know t hat
we're willing to explore and di scuss all options,

i ncluding providing fish and noney.

And | guess what we were hoping for was
a -- maybe a conditional approval that those would be
valid to the extent Rangen accepts them

THE HEARI NG OFFI CER:  Thank you, M. Budge.

My viewis that there's a broad spectrum of
possibilities in the settlenent arena. And those

possibilities are nore narrow in the ability of the
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Director to consider in a mtigation plan. So |
appreciate you calling themto the attention of the
Director and the parties, but those conponents nore
properly shoul d be addressed in a negotiation setting
and not in the contested case here. Thank you.

Ckay. Now let's just talk about the notion
inlimne. And | have sone enpathy for | GM and the
time frames within which they and it was trying to
propose various, | guess, alternatives for mtigation.

And sonme of those possibilities may not
have been evident to IGM at the tine that it filed its
initial mtigation plan. So | have sonme enpat hy.
Nonet hel ess, the rules require that we publish notice
of specific mtigation plans. | really would like to
be able to consolidate so that we don't have a doubl e
hearing regarding another mtigation plan. But
nonet hel ess, | think the rules require that we publish
notice, and then prospective parties have an
opportunity to participate.

W may have parties who have an interest in
Tucker Springs that aren't even here today. And they
shoul d al so have an opportunity to participate. And we
haven't given themthat opportunity in this proceeding.

So despite the fact that I1'd like to rule

so that we allow as much to conme in as possible for the
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sake of econony, we need to protect the prospective
parties and the process that's set forth in the
conj unctive managenent rul es.

So | grant the notion in |imne regarding
the proposal to mtigate with water from Tucker
Springs. And we'll just have to go through the
process, M. Budge.

Yes.

MR TJ BUDGE: | think we did anticipate going

through that process and weren't attenpting to
short-circuit that. Really what we're hoping to do is
just provide an offer of proof and preserve sone

testi nony.

It may be that Dr. Brendecke has to cone
back in that other proceedi ng anyways. But it also may
be that sone understanding of, you know, prelimnarily
of what's at stake may avoid that happeni ng, and that
woul d give us a chance to preserve sone testinmony with
the reporter here. W didn't anticipate, you know,
short-circuiting the standard procedure.

THE HEARING OFFICER: | strain to want to do it,
M. Budge. But | think it's outside of this
proceedi ng, and perhaps it's a matter for settl enent
di scussions to begin with. And if we have to, we'l]l

cone back. Thanks.
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Ms. Brody.
M5. BRODY: Director Spackman, let me just ask
one clarifying question wth respect to proposal No. 3.
THE HEARI NG OFFI CER:  Ckay.
M5. BRODY: | assume that you won't be nmaking
any findings wwth respect to the permt; is that right?
THE HEARI NG OFFI CER:  No, there won't be any
final determ nation of whether the application is
approved or not approved. It's a separate proceeding.
M5. BRODY: Gkay. Thank you.
THE HEARI NG OFFI CER.  Ckay. O her matters we
need to tal k about?
Do the parties want a nonent to regroup?
M . Budge, Randy.
MR. RANDY BUDGE: M. Director, one prelimnary
matter before we proceed with the evidence, if | may.
I think we have a stipulation with counsel relative to
the adm ssion of the deposition and exhibits of Al an
Hansten, the manager for North Side Canal Conpany.
wanted to confirmthat so we won't try to bring himas
a W tness.
MR. HAEMVERLE: Director, that's correct. W do
have an agreenent with -- regarding Al an Hansten.
We're going to introduce his deposition.

The difficulty with part of that, Randy, is

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611
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that the exhibits aren't actually attached to the
deposition. So we'll have to go through allow ng his
deposition in and identifying sonme of the inportant
exhibits that went along with that. But that is
correct.

MR. RANDY BUDGE: And one other matter relative
to depositions, we had proposed Frank Erwin's
deposition and Butch Mrris' deposition also cone in in
lieu of their testinony. | don't know if Rangen has
changed their position on that, but both of those
parti es had nmade contact with us over the weekend
asking if that were possible so they wouldn't have to
appear.

And so | pose that to counsel sinply
because they may have been contacted as well over the
weekend by counsel for those parties who was trying to
secure a stipul ation.

MR. HAEMVERLE: | appreciate the request for
that, Director. W did speak about that previously.
But we did, | think, informIGM that we did in fact
want M. Erwn and M. Mrris to be here. | think
they're scheduled to be here tonorrow. And we don't
anticipate that their testinony is going to take too
| ong.

MR. RANDY BUDGE: And one other final nmatter --

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611
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and | apol ogi ze for bel aboring the point, but it m ght
expedite the hearing. There were a nunber of exhibits
that we've identified that are sinply part of the
records of the Departnent in other proceedi ngs, various
orders. And we would ask that judicial notice be taken
of those specific exhibits just to expedite the

pr oceedi ng.

And those docunents are | GM's
Exhi bits 103, 104, 105, also 119, 120, 130, and --
excuse me, that's 1030, and al so 1034 t hrough 1049.
And we just wanted to identify of those matters, we'd
ask judicial notice be taken. W'd ask a stipulation
of counsel for the adm ssion of those. And they can
take a | ook at them while we take our short break and
come back and respond on that.

And if Rangen has sone simlar exhibits
they want to present, we can discuss that as well, if
you want to identify them

MR. HAEMVERLE: | think it m ght behoove us,
Director, to have a short kind of consultation on --
I"'msure there's other exhibits that we can agree to.
So maybe if we can take 15 minutes or so.

THE HEARI NG OFFI CER:  Ckay. That woul d be
great.

Before we break, let nme just ask a question

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611
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or two.

| understood at the end of |ast week that
Al an Hansten m ght participate via tel econference or
vi deoconf erence.

And the parties have deternm ned, then, that
his deposition will substitute for his direct
testinmony; is that correct?

MR. HAEMVERLE: That's correct, Director.

MR, RANDY BUDGE: Correct.

THE HEARI NG OFFI CER:  Ckay. That's great,
because then we don't need to worry about the VCR
set up.

And then there's sone question -- | suppose
what you want to tal k about, M. Haenmerle, is
stipulation to some of these marked exhibits that Randy
Budge has referred to. And we'll expect that
M. Mrris and M. Erwin will be here tonorrow

And the only other question that | have,
based on some of the runors that |'ve heard com ng back
to me, is how long do we anticipate for this hearing?
| have schedul ed two days. Do we need to bl ock out
anot her half day or nore on Wednesday? | know | have a
comm t nent Wednesday afternoon. But what do the
parties think?

MR. HAEMVERLE: Well, it seens like |I'm al ways
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wong, but | think two days should cut it. W' ve taken
depositions. None of the depositions have taken al
that long. And | think we're ready to condense the
testinony down even further than that. So | feel good
about two days.

MR TJ BUDGE: We're optimstic we'll be done in
two days. If you wouldn't m nd keepi ng maybe part of
the day Wednesday open just in case.

THE HEARI NG OFFI CER  Ckay. |'mclearing out
Wednesday norning for the parties. | hope your
schedules will remain.

Ckay. Let's break for 15 mnutes. W'l
come back about 10: 25.
(Recess.)

THE HEARI NG OFFI CER:  Ckay. W are back on the
record. And the lights are low, and that nust nean the
show s ready to start.

So the parties have di scussed possibility
of stipulation, | think, regarding exhibits,
M. Haemmerle --

MR. HAEMVERLE: That's correct, Director.

THE HEARI NG OFFI CER:  -- and M. Budge.

MR, RANDY BUDGE: Yes.

THE HEARI NG OFFI CER:  Does sonebody want to

recite sonme stipulation? | assune there is one.
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MR. RANDY BUDGE: Yeah. Thank you.

Wth respect to IGM' s exhibits, | believe
we have an agreenent to admt all of these exhibits for
all purposes. Exhibit 2002 --

MR TJ BUDGE: 1000. You have the wong |ist.

MR, RANDY BUDGE: Wit a m nute.

MR. HAEMVERLE: Randy, why don't you do yours,
and then |I'Il do ours.

MR, RANDY BUDGE: Ckay.

MR. HAEMVERLE: Sinpler that way.

MR. RANDY BUDGE: Ckay. Qur exhibits would be
1003, 1004, 1005, 1019, 1020, 1030 through 1050, 1078,
and 1079. We'd propose to admt for all purposes.

THE HEARI NG OFFI CER: M. Haenmmerl e?

MR. HAEMVERLE: Thank you, Director.

We have agreed for the adm ssion of 2002
t hrough 2006, 2009 through 2012, 2041 t hrough 2043.
200- --

MR, RANDY BUDGE: Excuse ne.

MR. HAEMVERLE: Yeah.

MR. RANDY BUDGE: | think 2041A was a backfil e,
not i ncl uded.

MR, HAEMVERLE: | don't have 41A on ny |ist.

Proceedi ng -- Counsel, you can correct me

if I"'mwong on any of these -- 2041 through 2043,

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611
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2045, 2046, 2047, 2049, 2051, 2052, 2053A, 2054A,
2055A, 2056A, 2057, 2058A, 2059A, 2060A, 2061A, 2062,
2063, 2064A, 2065A, 2066A, 2068, and 2070 and 2074.

MR. RANDY BUDGE: W don't have a 2074.

MR. HAEMVERLE: 2074, Counsel, is the color
version of Frank Erwn's map that he created of
basically Basin 36A, Water District 36A.

MR. MAY: It's the color version of what is
2011, without Frank's notes on it.

MR. RANDY BUDGE: Ckay. Fritz, the only
clarification is, just because |'"mnot sure if you
intended it to be in the sequence, 2041A backfile was
not i ncl uded.

MR. HAEMVERLE: W' |l include 2041A as the
backfile, yes.

MR. RANDY BUDGE: | don't think we want to have
the backfiles cone in yet.

MR. HAEMVERLE: That's fi ne.

MR. RANDY BUDGE: Any of the backfiles. So
excl udi ng -41A

MR. HAEMVERLE: Yeah. So it's just 241 (sic)?

MR, RANDY BUDGE: Correct.

MR, HAEMVERLE: All right.

THE HEARI NG OFFI CER:  Ckay. And the parties

have agreed to and stipulated to the adm ssion of the

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-2
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recited exhibits, M. Budge and M. Haemmerl e?

MR. HAEMVERLE: Yes, Director. Contrary to the
| ast hearing where we tried to preserve things, it's
easier just to -- we've stipulated to the adm ssion of
t hose docunments w t hout reservation.

THE HEARI NG OFFICER  Ckay. And | won't reread
the nunbers. They're in the record. So as we go
through -- unless you want ne to, but | don't know that
there's a need for ne to reread themfor clarification
But if there's any question as we go through the
testinony, please raise the question or sonme objection
toit.

(Exhi bits 1003-1005, 1019, 1020, 1030-1050,

1078, 1079, 2002-2006, 2009-2012, 2041-2043,

2045- 2047, 2049, 2051, 2052, 2053A, 2054A,

2055A, 2056A, 2057, 2058A, 2059A, 2060A, 2061A,

2062, 2063, 2064A, 2065A, 2066A, 2068, 2070, and

2074 received.)

THE HEARI NG OFFI CER:  Ckay.

M5. BRODY: Director Spackman?

THE HEARI NG OFFI CER:  Yes, Ms. Brody.

M5. BRODY: |I'mnot Blind Canyon's | awer, but
we probably ought to all be sensitive to the fact that
these fol ks have the right to participate in all of

this. If you --
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MR. LEMMON: | did bring a copy of what |'m
going to present today and left it over here. But it
really doesn't contain a |ot of graphs and tables or
anything. So it's just basically what | intend to --

THE HEARI NG OFFICER Well, M. Lemon, | think
really the question Ms. Brody is raising -- and thank
you for calling nmy attention to it, but | don't know
that M. Lemmon participated in the discussion
regarding the exhibits and stipulation to their
adm ssi on.

And so, M. Lemmon, you're at a slight
di sadvant age here because -- and it creates naybe sone
tension in nmy handling of the exhibits because Rangen
and | GM have stipulated to the adm ssion of exhibits,
but you have not stipulated. And so as these exhibits
come in and we tal k about them you have every right
then to object to the exhibits as they're offered.

MR, LEMMON.  Ckay.

M5. BRODY: Unless you want to participate in
the stipul ation.

And maybe at a break, it mght be
worthwhile to have M. Lemon | ook at these specific
exhibits so that he m ght have the opportunity to
stipulate as well.

Is that a possibility? How do we want to

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-2
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handle it?

MR. RANDY BUDGE: Well, | believe we served
copies of the exhibits. I'mnot sure if you have
those. Sonme of themwere sent electronically.

MR. LEMVON: | don't have copies of those
exhibits, no.

THE HEARI NG OFFI CER What we coul d do,

M. Lemmon, is | have copies here. 1In fact, | don't
know whet her there are double copies. But --

MR. BAXTER: You have your copies here, and then
the copies for the witnesses over there.

MR LEMMON: | don't anticipate objecting to any
of the exhibits that will be presented. But at this
point in time | don't know what's being presented, so I
really can't...

THE HEARING OFFICER:  1'Il tell you what | wll
do. I've witten down the exhibits and the nunbers
here, and I'll provide you a copy of the nunbers. And
during breaks perhaps you could at |east thumb through
and see what those exhibits are and fam liarize
yourself with them And then at |east you'll have sone
opportunity to -- when they cone up to be acquai nted
with the exhibits and to voice your opinion on them one
way or anot her.

MR. LEMMON:. Ckay. Thank you.
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THE HEARI NG OFFICER W | that be okay?
Al right. Oher matters?
Thank you, Ms. Brody, for pointing that
out .
I want you to fully participate,
M. Lemmon, in the proceedings, and | want to keep you
in mnd and assist you to the degree | can.
Ckay. O her prelimnary matters?
Thanks for the efforts of counsel in
wor ki ng through and stipulating to some of these
exhibits. It wll save us a lot of tine.
Ckay. Are we ready for presentation of
evi dence?
MR. RANDY BUDGE: Yes.
MR. HAEMVERLE: Director, we had spoken with
| GM about our desire to make -- kind of present a
roadmap of what we're intending to do. | think that

woul d be hel pful.
THE HEARING OFFICER: | did not offer the
parties the opportunity for a prelimnary statenent.
Is that what you're asking for
M. Haemmerl| e?
MR. HAEMVERLE: Yes, Director.
THE HEARI NG OFFI CER: M. Budge?

MR. RANDY BUDGE: W don't intend to.

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611
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THE HEARI NG OFFI CER:  You don't intend to offer
any prelimnary statenent?

M. Haemmerl e.

MR. HAEMVERLE: May |, Director?

THE HEARI NG OFFI CER:  Sure.

MR. HAEMVERLE: Director, initially I want to
t hank you for going through this process in a
met hodi cal way, and | think you should be conplinented
for that, and I think the whol e Departnment shoul d be.

As you know, the -- you issued an order in
Rangen's delivery call which required two things: It
requi red the groundwater districts to either provide
9.1 cfs at steady state or provide to us 9.1 cfs of
direct flow phased in over a five-year period.

In response to that |GM filed what it
called a mtigation plan. And we are certainly
prepared to address sone of the objective things that
are presented in that plan.

I think the only real objective things are
the request for credit and the Sandy Pipeline. Really,
I think those are the only things that any party is
prepared to present any fact or |aw about.

The Director has already dealt with No. 4
and 5, and has held that those things will not be
di scussed.

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611
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And options 6 through 9, Director, really
once the evidence is presented you will find that those
are just highly speculative. There's no concrete
proposal s of any kind. There's nothing that they can
present or have present ed.

And then on the flip side, there's really
nothing for us to respond to, which | eaves us with
sinply addressing options 1 through 3. Wth respect to
options 1 through 3, Director, going to steady state
first, the final order requires 9.1 cfs at steady
state.

There's going to be sone evidence
presented, either through | GM or through the
Depart nent about conversions, voluntary curtail nent,
CREP, and recharge. And we want to state, Director, at
the very front end of this that probably the only
person or entity that has any know edge about the type
of steady-state response and credit would be | DAWR
itself.

So as long as the conversion acres are,
one, within the curtail nent area, that those
conversions are in fact the activities of | GM nenbers,
that those things are permanent changes, that those
types of things have not already been factored into the

Department's curtail ment run, we would agree to them
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And further, we would ask that if the
Department is going to give credit for those things,
then the Departnent should enter an order doing two
things: One, identifying the particul ar acreage that
are covered by conversions, CREP, and those kinds of
things; and at the end of the day, understandi ng that
this is a multiyear curtailnment, nultiyear mtigation
pl an, enter an order specifying that there shall be no
punpi ng on those acres.

W think that's reasonable, that if they're
entitled to a steady-state credit then those acres
shoul d remai n unpunped.

The bottomline, | think, on steady state,
Director, is that at nost the groundwater districts are
going to be able to show a credit for a nmaxi mum of
1.7 cfs, which is far short of what you had ordered of
9.1 cfs.

We think, given that the Departnent can do
those types of cal cul ations, and probably should do
those types of calculations, really where we are is --
or we think we are is the Sandy Pipeline itself. Let
nme back up.

Before we go into the Sandy Pi peli ne,
Director, there would be sone type of credit under a

direct flow froma transient response for those
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conversions, those types of things. | think the best
nunbers that anyone has come up with to date probably
is atotal of .6 cfs for a transient response, direct
flow, which then | eads us probably to the guts of what
this hearing is about. And we think that's about the
Sandy Pipeline itself.

And for the Sandy Pipeline, D rector,
that's going to involve the testinony of where the
water conmes from The water conmes fromthe North Side
Canal Conpany. W'Ill hear the testinony of Al an
Hansten. You'll have his deposition transcript.
You're going to hear the testinony of Butch Mirris, who
uses that water and who has proposed to obtain credit
for it. And finally, you'll hear the testinony of
Frank Erw n.

So goi ng through those w tnesses in order,
Director, you will hear Al an Hansten, and he will tel
you these things. He will tell you that the North Side
Canal Conpany delivers irrigation water, and their
rights have a period of use from March 15th through
Novenber 15th. H's testinmony will be that the actual
irrigation season is actually less than that, that the
canal turns on their water late March, and they turn
off their water in |ate Cctober.

The North Side Canal Conpany records
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i ndicate that the Sandy Ponds are delivered water
between | ate April through early Cctober. The point of
his testinmony, Director, is that there is absolutely no
wast ewat er that's avail able from Novenber 16th through
March 14t h.

Now, | GM has applied for a wastewater
permt 36-17011 for year-round use. The point is
there's no water in the canal for year-round use. So
to be sure, there's no year-round credits that should
be given, there's no benefit that Rangen coul d possibly
obtain during the nonirrigation season.

We then go to the testinony of Butch
Morris. Now, according to the mtigation plan,

M. Mrris would cease using his rights out of the

tal us slope, and in exchange for that | GM woul d obtain
an expected credit of 6.1 cfs. There are currently a

| ot of problens with that proposal.

The first problem Director, is that
M. Mrris has one, and one only, wastewater right.
And that's covered under 08723. The period of use for
that wastewater right is April 1st through
Cctober 31st, and that has a quantity diversion rate of
2.4 cfs toirrigate 125 acres.

You're going to hear testinony how

M. Morris has been using that particular water to
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irrigate what are called the Musser and Candy
properties, up to 435 acres. You're going to hear
testinony that M. Morris has been using the 2.4 cfs
right that he has in addition to 6 nore cfs for a total
of 8.5 cfs of water.

You'll find out that M. Mrris has
avail able to him 14 shares held by the North Snake
Groundwater District. The problemis those shares are
to be used on a property that's different than the
Martin-Curren Tunnel rights so there can't possibly be
credit for that particular right.

Because of the way that water right 08723
was structured, Director, there's a conbi ned-use
statenent limtation with three other rights out of the
Martin-Curren Tunnel. And that conbined-use limtation
is 3.98 cfs.

You're going to hear cal cul ations from
perhaps M. Mrris hinmself or through Rangen w tnesses
that in fact the only diversion rate that M. Mrris
currently has out of the Martin-Curren Tunnel is
3.65 cfs. And again, as we have told you under
M. Hansten's testinony, M. Mrris cannot obtain
credits for year-round use.

We're going to introduce | DWR records,

Director. Everyone's going to agree that despite

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611






© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page 64

Rangen Mtigation Hearing - Vol. | 3/17/2014
what ever Butch Morris mght be irrigating wth the
wast ewat er right on one hand, the limtation of his
credit would be dictated by how nuch water is actually
flow ng out of the Martin-Curren Tunnel.

W will present the Departnent's own
records for the Martin-Curren Tunnel. You wll see

2013 flows. The 2013 flows from May t hrough the end of
August are just barely over 1 cfs. Again, nowhere near
the credit that 1GM is seeking of 6. 1.

You're going to hear the testinony of Frank
Erwn, Water District 36A. He's going to testify a |ot
about his managenent of sonething called the Curren
Ditch. He'll testify that the Martin-Curren Tunnel's
rights flow down through the Rangen property through
the Curren Ditch where there's a weir that he measures.

He's going to testify about the senior
rights in the Curren Ditch that total 15 cfs. And that
ignores all the other senior rights along Billingsley
that are senior both to the Curren Ditch senior rights,
as well as the Martin-Curren Tunnel rights.

He's going to testify that if the Curren
Ditch does not exceed 15 cfs, then the Martin-Curren
Tunnel rights are not in priority. M. Erwin prepared
a sheet that was presented during his deposition which

shows that out of the last 12 out of 14 years the
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Curren Ditch has flows of |less than 15 cfs every single
July. So for a good part of the summer, there's barely
over 1 cfs flow ng out of the Martin-Curren Tunnel, and
even that they can't use because they're out of
priority.

So with that, Director, we think probably
at the end of the day that the G oundwater District
shoul d receive no credit for Martin-Curren Tunnel right
flows.

Wth respect to the permt that 1GM filed
on Rangen's talus slope, the Director is well aware
that there's an orderly process that's set up, that we
have in fact objected to that application. Rangen has
in fact filed a conpeting application.

And what you'll see, Director, is that your
own rules require that if the application is on soneone
el se's property, they're supposed to obtain access.

And when they proceed wth the application, at the
front end they' re supposed to tell you how they're
going to do that.

Wl |, they haven't done that. They haven't
started doing that. And the law can't possibly be that
anot her party, being Rangen, has to perfect their water
right application. At the end of the day we believe we

need to perfect our owmn. W have no duty to perfect
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theirs.

The bottomline with respect, Director, to
steady state -- or direct flowis you have ordered

3.4 cfs in year one. There's probably going to be sone
transi ent response that they deserve out of the
Martin-Curren Tunnel. We think the maxi num of that
woul d be approximately .6 cfs. The Departnent's
probably in the best position to cal culate that nunber.

M. Mrris, who entered into the Menorandum
of Understandi ng, only has a wastewater permt for
2.4 cfs. So currently, that's the very nost that he
could get credit for out of the Martin-Curren Tunnel.

The problemw th that, of course, is that
there's nothing that provides Rangen water during the
nonirrigation season. |If they're mtigating with
wastewater, it's inportant to note that the North Side
Canal Conpany doesn't deliver for nearly five nonths.
So for nearly five nonths M. Mrris could not possibly
obt ai n wast ewat er .

The maxi mum credit out of the Martin-Curren
Tunnel itself for nost of the year, for the 2013 year,
was | ess or just over 1 cfs. Again, whatever -- even
those flows woul d be subject to whatever is flow ng
over the Curren Ditch. And again, for the last 12 out

of 14 years, it's been |less than 15 cfs.

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611






© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page 67

Rangen Mtigation Hearing - Vol. | 3/17/2014
The bottomline | think you'll find is that
there's no way, as a natter of fact -- and that's what
this whole proceeding is about, it's not possible to
obtain a credit for 6.1. |It's not possible to obtain a
credit for 3.4, and that's what we're going to talk
about .
Thank you, Director.
THE HEARI NG OFFI CER:  Thank you, M. Haemmerl e.
Any rebuttal, an opening statenent,
M . Budge?
MR TJ BUDGE: I'll try to be brief.
But it does, | think, nerit pointing out

that a lot of the issues that M. Haemerl e has raised
are not really issues in this proceeding. Since filing
our mtigation plan, we've interviewed Frank Erw n.
W' ve interviewed Butch Morris. Deposed Al an Hansten.
And we've learned a ot of information from
these events. And sone of the criticisns that Rangen
has raised are not criticisns where we're trying to get
nore credit than is due, it's sinply a reflection of
both parties having a better understandi ng of how water
is actually delivered in that area.
We're not here to try to get a |leg up or
get nore credit than what we're due. What we are here

to do is to explain what we've been doing for many
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years that's benefited Rangen. For at |east ten years
Rangen has had an extraordi nary benefit fromthe Sandy
Pi pe that groundwater users put in at their sole
expense, and from North Side Canal Conpany water rights
that the groundwater users own and deliver through that
pi pe, and for the use of wastewater through that pipe.
W' ve got no credit for that. W had no
mtigation obligation to Rangen, yet they have
benefited extensively for many years, and they wl|
continue to benefit. And all we're asking is that we
get credit for the noney and effort that we have spent
year over year and continue to spend to benefit spring
flows in the Hagerman area, including the Rangen fl ows.
Let nme just real quickly walk through the
itens that we seek mtigation credit for. Conversions,
CREP, and recharge. This has been going on for many
years in other cases. There's a standard procedure for
accounting for the conversions and CREP and recharge,
and running the nodel and accounting for the benefit.
All we're asking is for the Departnent to
conti nue what's happened in other cases, continue to
run the nodel, give credit where credit is due.
Mtigation via the Sandy Pipe. The punpers
aren't asking for nore mtigation credit than actually

benefits Rangen fromthe Sandy Pipe. W understand
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that the Sandy Pi pe does not provide nore benefit than
the water that discharges fromthe tunnel. There's
sone questions as to whether the tunnel neasurenents
are accurate. Departnent personnel have expl ai ned that
they may not be very accurate.

There may be sone need for inproved
nmeasuring devices to calculate the credit going
forward. That's all we ask. And we're certainly happy
to participate in enabling accurate neasurenents and
accurate calculation of the credit. W've always
understood that was an irrigation season credit. W!'re
not asking for year-round credit. That's not an issue
in this proceeding.

The assignnment of our Billingsley Creek
water right. This is interesting. There's water in
the creek right now that could be used. There is nore
than the 9 cfs mtigation obligation in the creek right
now t hat Rangen coul d use.

Absent Rangen's protest of our water right
application, that would be approved in short order.
They obviously are protesting that, and we understand
they have the right to do that. But we're prepared to
deliver that water to theminmediately, to assign our
application to themimredi ately and they can take

advantage of the priority date and the water right
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associ ated wth that.

| mprovenments to the Curren Tunnel. W
| earned in the | ast proceeding that the Curren Tunnel
i nduces water fromthe aquifer. Dr. Brendecke wll
explain froman engi neeri ng standpoi nt how this works.

The Curren Tunnel is there because it
i ncreased the flow of water fromthe aquifer to Rangen
and to others. And it's sinple common sense to expect
that extending the tunnel, enlarging the tunnel would
i nduce nore flow fromthe tunnel

Drilling a horizontal well. This was a
proposal that originated with Rangen. Rangen hired an
engineering firmto evaluate that. And that firm SPF
Engi neering, identified drilling a second tunnel, a
hori zontal well if you want to call it that, as a
solution to providing nore water to Rangen.

Al we seek is the Departnment's approval of
that as a realistic mtigation solution so that we can
take the work that's been done by Rangen's engi neers
and our own and continue to evaluate the feasibility of
that and the engineering that would be required to nake
t hat happen.

W can't tell you today how much water
we're going to get fromdrilling the well. There are

nodel s. We can nodel the inpact of the horizontal well
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or extending the tunnel. You'd also need to neasure it
and see how nuch nore water conmes out of the aquifer

This is just another in the list of
solutions that we've identified to find a way to get
water to Rangen. That's all we're trying to do, is get
them water and avoid curtail nent.

An over-the-rimplan. This has been done
bef ore and engi neered before. W' ve identified water
rights in the vicinity of Rangen. W' || show you
there's lots of groundwater rights nearby, a very
robust aquifer near Rangen, and there's no reason to
think that we couldn't interconnect sone of those wells
and deliver themto Rangen, just as we had done or
proposed to do and had approved for Snake River Farns.

And then lastly, on the Snake R ver Farm
case that Ms. Brody discussed earlier, Cear Springs
was the one that was proposing the punp-back. They
t hought that was a suitable solution. And if they
think that's a suitable solution, so do we.

Tom Rogers testified in the prior hearing
that there are a nunber of punp-back systens at
hat cheri es throughout the state and ot her parts of the
country. There's no reason that that couldn't be
desi gned here with aeration and whatever el se may be

needed. And so this is also one of the solutions we'll

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611






© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page 72

Rangen Mtigation Hearing - Vol. | 3/17/2014

di scuss.

Many of these solutions provide the full
9 cfs, sone provide part. And at the end of day, we'll
need to know which ones the Director believes are
reasonable mtigation solutions so that we can
i npl emrent the ones of those that are nost cost
ef fective.

That's all we're trying to do, Director, is
avoi d drastic circunstances and dire consequence of
curtailment by providing themwater. And there's a |ot
of ways to do it. W just need to know which ways
you' Il accept, and we could put those into place.

Thank you.

THE HEARI NG OFFI CER:  Thank you. Thank you,
M . Budge.

Al right. Are we now ready for
presentation of testinony?

MR. HAEMVERLE: Rangen's ready, Director.

THE HEARI NG OFFI CER:  Ckay. | GMWA?

MR. RANDY BUDGE: Ready.

THE HEARING OFFICER:. Al right. dad we're
here. First wtness.

Wio w Il be exam ni ng?

MR, RANDY BUDGE: We'd call Lynn Carl quist as

IGM's first wtness.
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THE HEARI NG OFFI CER.  Okay. M. Carlquist, if
you'l | cone forward, please.
And, M. Randy Budge, | am assum ng you are
exam ni ng the w tness?
MR, RANDY BUDGE: Correct.
THE HEARI NG OFFI CER.  Okay. M. Carlquist, if

you' Il raise your right hand, please.

RI CHARD LYNN CARLQUI ST,
havi ng been called as a witness by | GM and duly sworn
to tell the truth relating to said cause, testified as

foll ows:

THE HEARI NG OFFI CER:  Thank you. Pl ease be
seat ed.

And M. Budge.

DI RECT EXAM NATI ON
BY MR BUDGE:
Q Coul d you pl ease state your nane and
address for the record, please.
A Ri chard Lynn Carlquist. 1082 South -- 1092
Sout h 2500 East in Hazelton, |daho 83335.
Q What do you do for a living, M. Carlquist?

A. | farmin that Hazelton area
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Q And what type of -- just generally describe
your farm operation and irrigation practices.

A It's a rowcrop farm ng operation where we
raise small grains, alfalfa, sugar beets, and beans.

Q And do you irrigate from groundwat er?

A | irrigate from groundwater and from cana
sources, and | have a wastewater right.

Q Are any of your water rights subject to
curtailnment in this proceedi ng?

Yes, they are.

Q And do you al so have conversion acres?

A | do.

Q Are you currently a nenber of North Snake
G oundwater District?

A I am

Q And how | ong have you been a nenber?

A |'"ve been a nenber of North Snake
Groundwater District since its inception, since it was
f or med.

Q And do you currently serve in a capacity as
chairman of the District?

A | do.

Q How | ong have you served in that capacity?

A The | ast six years.

Q And prior to serving as chairman, did you
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have a position on the board of directors?

A I was on the board of directors.

Q Were you on the initial board of directors
since the inception of the District?

A Yes.

Q You al so provided testinony before the
Department in the Rangen delivery call case that was
heard | ast May of 20137

A Yes.

Q And you testified on behalf of the District
and also IGM in the previous delivery call cases known
as the Surface Water Coalition case and al so the Bl ue
Springs -- or Blue Lakes and C ear Springs cases?

A Yes, | did.

Q Can you tell us approximtely when the
North Snake G oundwater District was fornmed?

A It was fornmed in the |late '90s.

Q And what's the general purpose of the
District?

A It's to oversee the protection of the
groundwat er rights that are owned by the nenbers of the
District.

Q Approxi mately how many acres are in North

Snake Groundwater District?

A Approxi mately 97,000 acres that are
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irrigated with well water, groundwater.

Q Are you acquainted with the other districts
that are participating in this proceeding that are
subject to the curtail nent order?

A Yes, a little bit.

Q And what other districts would be inpacted?

A It would be Magic Vall ey G oundwater
District and Southwest Irrigation District.

Q And what about Goose Creek Irrigation
District?

A Goose Creek has sone inpact in the inpact
ar ea.

Q Do you know approxi mately how many acres
are involved in the other two districts?

A Just very approxi mately.

Q What woul d t hat be?

A There's about 125,000 acres, | believe, in
Magi c Valley G oundwater District; and there's around
75- to 80,000 acres affected in Goose Creek and
Sout hwest Irrigation District.

Q If | understand your testinony correctly,
there are approxi mately 300,000 irrigated acres in
these four districts you' ve described?

A Yes.

Q Do you know approxi mately how many wells
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exist within your District, North Snake?

A We have around 879 wells or -- in North
Snake Groundwater District.

Q And are all of those wells within the zone
of curtailnment established in the Rangen curtail ment
order that was issued January 29th of 20147

A | believe alnost all of them are.

Q Is North Snake G oundwater District a

nmenber of the |Idaho G- oundwater Appropriators, Inc.,
which is commonly referred to as | GM?

A W are.

Q And do you know approxi mately when | GM was
or gani zed?

A | believe | GM was organi zed in 1997.

Q And what was the purpose, if you know, of
| GN\A?

A To have a comon group to represent the
groundwat er punpers in the ESPA

Q And has | GM been actively involved in
mtigation efforts on behalf of its G oundwater
Di strict nenbers?

A Yes, they have.

Q Can you just provide a very genera
overview of the type of mtigation efforts that | GM

participates in?
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A We have done recharge mtigation efforts.
We' ve been involved in conversion mtigation efforts.
We' ve been involved in dry-up mtigation efforts,

t hrough sonme of the federal prograns and on a District
basis, for the nost part. | think those cover it.

Q And can you descri be who | GM' s nenbers
are.

A There are nenbers that are the groundwater
districts and irrigation districts within the ESPA. |
believe there's approxi mtely nine of those. There are
a nunber of cities. There are a nunber of industrial
organi zati ons, businesses that are nenbers of the
District -- or of |GM.

Q And as chairman of the North Snake
Groundwater District, do you also sit on the executive
comm ttee of the |Idaho G oundwater Appropriators?

A Yes, | do.

Q Are you here to testify on behalf of your
district, North Snake, as well as | GMA?

A Yes.

Q Have you had direct involvenent in the

financing of the various mtigation projects that have
been undertaken by | GM and the groundwater districts
in response to delivery calls?

A Yes, through our North Snake G oundwater
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District | have.

Q And what expenditures have the districts
incurred in order to pursue mtigation efforts with
respect to the Surface Water Coalition? Just in a
general nmanner, how is that handl ed?

A Assessnents are made through nmenbership in
| GM to cover the expenses incurred in trying to
provide mtigation that our -- the various groundwater
districts and irrigation districts and cities and ot her
nenbers are assessed to cover the mitigation costs that
have been undertaken by | GM

Q And what do those costs involve? Excuse
me. Strike that question. Let ne rephrase it.

The mtigation efforts to the Surface Water
Coalition on an annual basis involve what froma
financi al standpoint?

A Dol I ar armount or the type of --

Q Just the type of things you do that cost
noney.

A We have purchased water that's been used
for recharge, we have purchased water to use for
mtigation, and we have purchased facilities that have
provi ded mtigation.

Q Wth respect to mtigation efforts to the

Surface Water Coalition, does that involve the | ease of
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water fromthe holders of storage rights?

A Yes, it has.

Q And are those | eases that happen on an
annual basi s?

A They have.

Q And do those | eases vary year to year
dependi ng on what the requirenments nay be to neet
mtigation obligations?

A They have varied sone year to year

Q And just generally, that involved | easing
water fromthe reservoir systemand delivering them
downstreamto senior Surface Water Coalition nmenbers
who have an obligation?

A That's what's happened.

Q And are those costs typically paid by
assessnment to the nmenbers?

A They have been.

Q Can you give us a range of what they may
have been over the last ten years fromyear to year
what woul d be the approxi mate range.

A For the total ten years or for --

Q What woul d be a ow to a high nunber over
that |last ten-year period that you' ve been invol ved
W th?

A. Well, onthe lowit's been in the |ow tens
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of thousands of dollars, up to the mllions of dollars
that we have spent in sone years.

Q And that woul d sinply be expenditures based
on nmenber assessnents to mtigate to the Surface Water
Coal i tion?

A Yes.

Q Have you al so been involved in other

mtigation projects with respect to senior rights who
have nade calls in the Thousand Springs area?

A | have.

Q And what mtigation efforts have been
undert aken there?

A Well, they were sone of the sanme mtigation
efforts. W' ve done sone recharge efforts, sonme dry-up
efforts in the past. W have done sone conversion
efforts in the past. And we have actually purchased
sone water in the past to provide mtigation. And
we' ve al so purchased sone of these various facilities
t hat have provided mtigation.

Q When you nention recharge efforts and --
what about the CREP progranf?

A The CREP programis one of the dry-up
prograns that 1GM, with the nmenbers of | GM, helped to
get organized and instituted in the State of [ daho.

And we've paid all of the up-front costs that have been
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associ ated wth that CREP program

Q And with respect to the conversion acres,
is the water that's delivered to conversion acres
| eased by IGM and the districts for delivery to those
acres?

Yes, it is.

Q And you' ve been able to finance that
t hrough an annual assessnent?

A Yes, that's what we've done.

Q And I'Il cone back to that -- those
prograns nore specifically. | wanted to just give you
an overview of the financial ability that the districts
have shown over the years.

Have you nmade any -- have the districts and
| GM nmade any acquisitions of facilities or water
rights as a part of their mtigation plans in the
Thousand Springs area?

A We have.

Q VWhat acqui sitions have been nade?

A Vell, | don't remenber exact date, but we

pur chased what was comonly known as Pristine Springs,
10 cfs of water at Pristine Springs for $11 mllion.
That provided mtigation in the Blue Lakes' facility.
And we purchased three aquaculture facilities for

approximately $30 mllion that provided mtigation of
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Thousand Spri ngs.

Q Appr oxi mat el y what have these groundwat er
districts expended over the |last ten years insofar as
acqui sitions and purchases to neet mitigation
obl i gati ons?

A Well, just roughly calculated, I have
figured that we've spent over $50 million in providing
mtigation costs associated wth the rights.

Q And t hose permanent acquisitions that you
described fromPristine Springs and the | arge hatchery
facilities fromthe Hardy fam |y, how have they been
fi nanced?

A Part of the | oan was through the |Idaho
Wat er Resource Board for sone of the purchases that we
have nade, and bonds were issued actually through the
| daho Water Resource Board that the groundwater
districts have obligated ourselves to pay off.

Q I n your opinion, based on your experience
and testinmony, M. Carlquist, does | GM and the
groundwat er districts have the financial ability to
fund sone or all of the mtigation alternatives that
have been described in your mtigation plan filed in
this case?

A Vell, we think we do. It will be an

addi ti onal expense to us, but that's what we'll have to
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| ook at doi ng.

Q Are you famliar with the curtail ment order
that the Director issued on January 29th, 2014, of this
year which curtail ed approximately 157,000 acres west
of the Geat Rift?

A Yes.

Q And do you know approximately -- you said
your water rights are involved in that curtail nent?

A I have one water right involved in that
curtail nent.

Q And do you know how many cities have water
rights that are inpacted by that curtail nent order?

A The nunber |'ve heard -- and | haven't
personal |y exam ned their rights, but there's around 20
sone cities involved with curtailnment in that order.

Q And do you have dairies that are nmenbers of
your G oundwater District?

A Yes, we do.

Q And approximately how many dairies are

within your District?

A Ch, | haven't tried to figure out how many
dairies there are. But the |largest portion of dairy
industry in the Magic Valley is in our District, in
North Snake G oundwater District.

Q So to your know edge, are there dairies
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that are inpacted adversely by the curtail ment order
that's been issued?

A Yes, there are. Mst of them

Q Are there industries and comrerci al
busi nesses within your District that are al so inpacted?

A There are.

Q And do you know how many?

A | don't know how many.

Q Do you have any ot her nenbers of your
District that you could identify?

A Some of the cheese facilities. Jerone
Cheese, | believe, is inpacted. They belong to our
District. Sonme of the other processors belong to our
District, but I haven't tried to determ ne which ones.

Q Do those cities that are within your
District and those commercial and industries within
your District, do they rely upon North Snake
Groundwater District and IGM to neet their mtigation
obl i gati ons?

A Yes, they have done that in the past.

Q So your plan in this case to mtigate to
Rangen is submtted on behalf of all of your menber
groundwat er users?

A Yes.

Q You should have in front of you
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Exhi bit 1001 -- or excuse ne, 1000, which is entitled
IGM' s Mtigation Plan and Request for Hearing.

A Yes.

Q Are you famliar with that plan?

A Yes, | am

Q Were you involved in the preparation of

t hat plan?

A Yes, | was.
Q Were others involved with you?
A Yes, they were.

Q Who el se was involved with you?

A Menbers of our G oundwater District, and
then a nenber of the other groundwater districts that
have been affected by this order.

Q So it's your testinony that the boards of
all of the affected districts -- North Snake, Magic,
Sout hwest Irrigation District, and Goose Creek -- have
partici pated?

A Yes, they have.

Q That plan contai ned a nunber of
alternatives that were presented at the tinme it was
filed, February 11th, 2014.

Can you descri be why the plan contai ned
mul tiple alternatives provided to Rangen.

A Sorme of the alternatives that were put in
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the plan we knew woul d not provide the total amount of
wat er needed. And so we had to have multiple sources
to provide the mtigation water that the plan required.

And sonme of them we were not sure whether
they woul d be accepted or not by the Departnent. And
so we provided nmultiple options to try and cover the
wat er required under the order. It's very, very
difficult to come up with that nuch water to a direct
spring.

And so we | ooked at what options m ght be
available to us to provide that. And we tried to
descri be them as best we could in this mtigation plan
in the anobunt of tinme we had to put it together.

Q M. Carlquist, would it be accurate to say
that the districts would not know which of these
proposal s woul d be acceptable until the Director acts
on the petition and issues an order?

A | think that's correct.

Q Wuld it also be correct -- is ny
under standi ng al so correct that the District's intent
was al so to set forth Rangen proposals to consider?

A Well, I think so, yes.

Q In other words, at the tine the plan was
filed, you didn't know what, if any, of those proposals

woul d be acceptable to Rangen?
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A No, we did not.

Q To this day, do you know of any of these
proposal s that are acceptable to Rangen?

MR. HAEMVERLE: Director, |I'mgoing to object.
We had a brief discussion awhile ago. This al
i nvol ves di scussi ons between the parties, settlenent
di scussions. M. Budge is trying to elicit fromthe
W tness whether or not he has had conversations wth
us.

Whet her or not those conversations occurred
or not are not adm ssible in these proceedings. The
only thing that you can ask is "Have there been
di scussi ons, and have they been successful?" That's
it. It is a mtigation plan that people object to.
We've objected to it. That's obvious.

Anyt hi ng el se about whether he's had
di scussi ons, not had di scussions, the extent of those
di scussi ons should not be inquired into --

MR. RANDY BUDGE: Excuse ne for interrupting.
Let me clarify. | did not ask anything about
di scussions with Rangen, nor do | intend to. There
have been no di scussions with Rangen since this was
filed whatsoever, either between counsel or the
parties. |1'Il lay sone additional foundation for this

wi tness so that he can testify regarding his know edge
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as to whether Rangen, to his know edge, has accepted
anyt hi ng proposed.

THE HEARI NG OFFI CER:  Ckay.

MR. RANDY BUDGE: Let ne just |lay sone
foundation. And I'll wi thdraw that question, and I']I
| ay sonme foundation and re-ask it.

THE HEARI NG OFFICER. All right. The question
I's wthdrawn.

M. Budge, wll you please allow
M. Haenmerle to finish what he's saying before you
interject your statenent. Thank you.

MR, RANDY BUDGE: Ckay.

MR. HAEMVERLE: That's fine. But | have one
other -- you know, M. Budge is going to elicit sone
testi nony about whet her we have accepted or not
accepted. That just seens to strike whether there's
been settl enment discussions and whet her we've accepted
it or not. W're here objecting to the entire
mtigation plan, except for conversions, CREPs, those
kinds of things, and to the extent they deserve any
credit out of the Sandy Pipeline. That's what | said
in the opening, and that's what we're here to discuss.

THE HEARI NG OFFI CER°  The question's been
wi t hdrawn, M. Haemmerl e.

MR. HAEMMVERLE: Thank you.
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THE HEARING OFFICER  I'll keep your argunent in
m nd.

Q (BY MR RANDY BUDGE): M. Carlquist, did
you have an opportunity to review the two different
objections filed in this proceedi ng by Rangen?

A | did.

Q Did you al so have an opportunity to revi ew
Rangen's responses to discovery requests to M. -- to
Rangen?

Yes.

Q And based on your review of those filings
made by Rangen in this case, to your know edge, is it
your understandi ng that Rangen has not been willing to
accept any mtigation offer proposed by the District?

MR. HAEMVERLE: Sane obj ecti on.

THE HEARI NG OFFI CER:  Overrul ed.

THE WTNESS: Yes, they objected to all of them
up to this date. Today | heard sonme testinony -- or
not testinony, but sone comments given that they m ght
accept sonme of them

Q (BY MR RANDY BUDGE): So today's comments
by M. Haenmerle in this case would be the first
i ndi cation that you were aware of that anything
presented in the District's mtigation plan m ght be

acceptable in part by Rangen?
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A That's correct.

Q And just to clarify, in |light of
M. Haemmerle's coments, have you had any di scussions
or negotiati ons what soever with anyone from Rangen or
any of Rangen's attorneys since the filing of the
mtigation plan in this case?

A No.

MR. HAEMVERLE: (bjection. (Objection.

THE HEARI NG OFFI CER: Ckay. Basis?

MR HAEMMVERLE: Settlenent discussions are not
adm ssible. They are not adm ssible, whether -- even
to the extent there were discussions or no discussions,
they' re not adm ssi bl e.

THE HEARI NG OFFI CER Overrul ed. Overrul ed,

M. Haenmerle. W' re not tal king about the subjects of
negoti ations. W' re tal king about whether there were
any negotiations or not.

MR, RANDY BUDGE: Correct.

THE HEARI NG OFFI CER.  That's a subject, at |east
initially, that can be presented as evi dence.

MR, RANDY BUDGE: Well, and the purpose is to
make it unnecessary for counsel to object about
di scussi ons of negotiations because, as the w tness
said, there have been none. There have been no

neetings. There have been no di scussions.
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MR. HAEMVERLE: To the extent that's a
statenment, that goes both ways. You see how this
wor ks, Director, whether there's been discussions or
not, they're not adm ssible. They're not relevant, and
they go both ways.
THE HEARI NG OFFI CER:  Overrul ed.
M. Budge, M. Carl quist.
MR. RANDY BUDGE: Thank you.
Q Looking, if you would, please,
M. Carlquist, | wanted to ask you just some general --
provi de sone general overview questions regardi ng your
mtigation plan, and I'lIl conme back with sonme nore
speci fic questions that you may know. |f you would

| ook at your plan on page 2, under proposal No. 1, a
credit is requested for conversions for voluntary
dry-ups and for groundwater recharge.

Can you just tell us very generally what is
a conversion and what have the districts been doing in
the past with respect to conversion acres.

A A conversion generally is when a
groundwat er punper converts the systemthat he has in
pl ace to use surface water. And then through a |ease
arrangenent and an agreenent wth the canal conpany to
wheel that surface water, punps surface water, rather

t han punpi ng groundwat er.
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Q And how | ong have conversi ons been going on
within your District?

A Qur first conversions were -- started to be
put in place in early 2000, around 2003 and ' 4.

Q And have they gone on every year since
t hen?

A They have gone on. They've increased in
scope since that first initiation.

Q And to the best of your know edge, do you
expect conversions to continue to go on forward
indefinitely?

A | believe they will.

Q Wth respect to 1B, also on page 2 of your
mtigation plan, voluntary dry-ups, can you just give a
general description of what is intended by voluntary
dry- ups.

A In the past we have had sonme of our nenbers

participate in voluntary dry-ups that have been part of
mtigation plans. And we also participated in the
formation of a plan that's generally known as the CREP
program or the CREP dry-up program where groundwat er
punpers will enter into an agreenent not to punp their
groundwater for a stipulated period of tinme in |ieu of
which they will receive conpensation for not punping

t he groundwat er.
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Q And is the effect of the conversion program
and the CREP programto reduce punping fromthe
aqui fer?

A Yes, it is.

Q So to your know edge, woul d those
proposal s, conversions and CREP, provide inmediate
benefit to Rangen?

A I think they woul d.

Q The third itemunder No. 1 is groundwater
r echar ge.

Can you general ly describe what is intended
by the proposal 1C that provides groundwater recharge.

A Groundwat er recharge, the intent is to
provide nore water in the aquifer that woul d be
avai l abl e for those either punping sources or for the
di scharges that cone out of the Thousand Springs area.

And we've used that for mitigation for
previ ous orders that have been in place that we have
gotten credit for recharge that we have put in place.

Q And does groundwater recharge prograns the
di stricts have participated in consist in part of water
del i vered through canal systens and conversi on acres?

A Yes.

Q And does it also consist in part on

financial contributions that | GM and the districts
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have nmade to the Departnent to facilitate their
recharge efforts?

A Yes. | GM has participated in covering the
cost of recharge that's been done through the
Department of -- the |Idaho Water Resource Board.

Q And does this portion of your plan request
credit for those past and future activities?

A Yes, we have.

Q Does the District calculate the credit, or
do you rely upon the Departnment to cal culate the
credit?

A The Department cal culates the credit. W
have no ability to really calculate the credit.

Q There are two ot her proposals -- excuse ne,
three other proposals -- 7, 8, and 9 -- that are
contained in your plan, Exhibit 1000. And -- excuse
ne, before we go to that, turn to page 3. Your plan
di scusses an assignnment of water right 36-16976.

Can you pl ease describe in general terns --
and I'lIl cone back to it later -- why you propose to
assign that particular water right filing to Rangen.

A Well, it's a permt that we have filed with
the Departnent. And it has been put into -- what do
you call it? It's been -- what's the word | want?

It's been in the paper, that -- the proposal's been put
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in the paper. But our purpose in it is that would
provide direct mtigation to Rangen for this water that
they are asking for.

Q And is that a proposal that woul d provide
wat er i nmedi ately to Rangen?

A Yes, it woul d.

Q You al so have as a part of your mtigation
proposal item2 on page 2 that's entitled mtigation
via the Sandy Pi pe.

A Yes.

Q And just give nme a general overview of
that, and then I'lIl cone back and go into detail of
that as well.

A The Sandy Pipeline was built in around
2003. And it was built initially because of sone of
the initial discussions or orders that canme fromthe
Depart ment concerni ng Rangen and sonme of the other
senior water rights that were down in the Hagernman
Val | ey.

And we purchased sone property that was
owned by M. John Sandy where there were sone pond-type
structures. And we arranged for a diversion to cone
fromthe W26, the North Side Canal |ateral, and be
di verted into those ponds.

And we built a structure, a snmall dam
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structure, at the headgate and constructed the pipe
that ran fromthat pond down through to where it
di scharges into the Curren Ditch.

And that woul d provide water to those
seni or supplies down there that would then not have to
take water off the Curren Tunnel. And that water |eft
in the Curren Tunnel would then benefit Rangen.

Q So all of these aspects of your plan that
we' ve di scussed so far -- the request for credits for
conversions, for dry-ups for CREP, for recharge, for
mtigation for Sandy Pond -- is it your understandi ng
that the districts proposed those in order to provide
i mredi ate water and benefit to Rangen?

A Yes. Most of them have been doi ng that
al ready in the past.

Q | believe you were present in the courtroom
when the Director issued a ruling that the fish
repl acement proposal and the nonetary conpensation
proposal wouldn't be allowed, absent sone stipul ation
wi t h Rangen?

A | was.

Q | want to turn just -- and have you
general ly describe the other proposals that are there
cont ai ned on page 4 of your plan, inprovenents to the

Curren Tunnel.
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Wiy was that proposed?

A Vell, in sone discussions with M. Mrris,
anong others, it was indicated to us that the tunnel
becones sonewhat clogged with noss and | don't know
what ot her type of debris. But in the past it has been
regularly cleaned and taken care of, and that has
improved the flowin the past. And so we thought that
was certainly sonmething to look at and to see if that
woul d not be able to inprove the flow

Q What's intended by item No. 7, the
hori zontal well?

A Vell, we've had an engineering firmthat
has done sone | ooking at the geology in the area, and
have indicated that a horizontal well would very likely
provi de additional flows to the Rangen facility if a
hori zontal well were constructed. And that woul d
provi de direct water right there.

Q And what's proposed by No. 8, the vertica
well with delivery over the rim just in general terns?

A Whet her we would drill a new well or use
existing wells would have to be determ ned. But in
past mitigation obligations we have provided a pl an
whereby we woul d provide water to a spring by
connecting wells that punp that same water on top and

provi de a delivery system which would deliver that
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water directly to the spring.

Q Provi de a general description of item9
the direct punp-back. Wat's proposed by that
alternative?

A Well, the direct punp-back would be for a
spring hatchery facility to take water off the bottom
end and punp it back up to the top, re-aerate it
t hrough that punping system and utilize it again
through their facility to raise fish.

Q Proposal 7, the horizontal well;
proposal 8, the vertical well; and proposal 9, the
punp- back alternatives, is ny understanding correct
that none of the infrastructure or assets to acconplish
those alternatives presently are in existence?

A They' re not.

Q And is it also correct that the districts
have not yet done any thorough engi neering or technica
analysis or facility property acquisitions that would
be necessary to inplenment those plans?

A We have not done anything concrete. W
have spoken with many of the well owners on top of the
rimthat own property and those wells inmediately on
top of the rim who all indicated they would try to
cooperate with us in any way possible for them

Q But insofar as your mtigation plan has
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been criticized by Rangen because it | acked sufficient
engi neering and technical analysis, are you aware of
t hat ?

A Yes, | am

Q And when is the first tine the districts

ever understood they had a mtigation obligation to

Rangen?

A | don't renenber the exact date.

Q Was it any tinme prior to the issuance of
the order in this facility -- or in this case on

January 29th of 20147?

A That was the first time we knew that.
Prior to that there was not an order requiring us to
deliver water to Rangen

Q And to your know edge, was the prior cal
by Rangen deened futile?

A It was.

Q And so there was no obligation of the
districts to provide mtigation prior to the
January 29th, 2014 order; is that correct?

A That's correct.

Q So woul d the districts have undertaken the
costs and expense of property acquisitions and
engi neering prior to the existence of a mtigation

obligation this year?

208-345-9611 M & M COURT REPORTI NG SERVI CE,

I NC. 800-234-9611





© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page 101

Rangen Mtigation Hearing - Vol. | 3/17/2014

A No, we would not, and have not.

Q I n your opinion, based on your experience
on mtigation efforts el sewhere, would it be possible
to have acconplished that type of acquisitions of
assets and engineering analysis by the time your plan
was filed, which was February 11th, some 12 or 13 days
after the first curtail nent order?

A No, it would not. The one thing that
happened, we had very little tine. There was a stay
issued. But at the tine we put this together, we did
not know there would be a stay. And so we were
scranbling to try and find nethodol ogy that we coul d
put together to present to the Departnent.

Q M. Carlquist, would you reasonably expect
the Director, if he approved sone or all of these
alternatives, would attach conditions to then?

A I think he woul d.

Q And woul d you expect those conditions to
requi re such things as technical reports and anal ysis
and | and acquisition and the like?

A They woul d.

Q And once -- assuming the Director were to
i ssue approval with various conditions attached, what
do you anticipate the districts would do?

A Well, we would try to select which of these
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options that were given that would work the best and be
probably the | east expensive to us to provide the water
that would be required. And then we would go forward
and try and get that taken care of.

Q And so your determ nation of what project
to pursue woul d depend in part upon what got approved?

A Yes.

Q In part upon the conditions?

A Yes.

Q And then you would go forward with some

feasibility studies and technical analysis to evaluate
it?

A We woul d | ook at the one that woul d provide
the necessary water in the best possible way with the
| east anmount of expense, obviously.

Q And what type of a tine period would you
expect to be necessary, based on your prior experience,
once you had that order fromthe Director to actually
i nvestigate sone alternatives and inplenent thenf

A I would think it would take at |east a
year, and maybe nore.

Q And was that one of the reasons why | GM
and the districts nmade the other proposals we discussed
earlier that would provide i medi ate benefit for Rangen

in the short ternf
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A Yes. We would try to get what we could in
the imrediate. But to provide 9 cfs of water is pretty
difficult, like | said, to a particular spring, an
i ndi vidual spring. And sone of these mght be the only
way that we could get that acconplished to provide the
full anount.

Q I think you have in front of you
Exhibits 103. If you'd turn to that, which is a
mtigation plan IGM filed Cctober 6th of 2009,
requesting a credit for conversions, dry-ups, and
r echar ge.

A Yes.

Q Do you recogni ze that filing?

A | do.

Q And if you would turn to the foll ow ng

exhibit, 104 is the order that was issued by the
Director May 14th of 2010 approving that particul ar
pl an.

A Yes.

Q When you testified earlier that the
Department had approved previously credits for those
types of activities, is this the plan and approval
order that you had in mnd and were consi dering?

A Yes, it is.

Q To your know edge, M. Carl quist, have
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mtigation credits been provided and all owed by the
Department in other delivery call cases for CREPs,
conversi ons, and recharge?

A They have.

Q And were credits, to your know edge,
all owed in proceedings pertaining to the Surface Wter
Coalition call?

A Yes, they have.

Q And were credits also allowed wth respect
to the delivery calls made by Bl ue Lakes Trout Conpany
and C ear Springs Food?

A Yes, they were.

Q If you would |l ook to Exhibit 1005. And
that's an order issued by the Director under date of
July 10th of 2010 granting credits relative to -- for
t hose sane activities to the Surface Water Coalition?

A Yes.

Q And if you would, please, turn to page 3 of
that Exhibit 1005. And you'll see finding of facts
No. 12 and 13 di scuss the CREP program

A Yes.

Q You testified earlier that | GM and the
groundwat er districts had funded the CREP progranf

A Yes, we have. The up-front costs of the

CREP program we' ve funded.
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Q To your know edge, did | GM and the
districts fund 100 percent of the private costs of that
federal progranf?

A Yes, | think we did.

Q And finding of fact No. 12 states as
follows, that "Private contributions for cash and in
ki nd services was $75,041,883." And then the follow ng
sentence, "I GM agreed to contribute a total of
$3 mllion in cash to enrollees as a signing bonus at
the rate of $30."

A Yes.

Q When you testified earlier that | GM had
paid the startup costs, is that what you were referring
to?

A Yes. W actually received a |loan fromthe
| daho Water Resource Board for the bulk of that, and
are still paying that back.

Q And t he next sentence, again on finding of

facts 12, states that "In addition, groundwater
districts which are underlying nmenbers of | GM agree to
contri bute 375,000 of in-kind services in the form of
wat er measurenent.”

A Yes.

Q Has in fact, to your know edge, | GM and

the districts nade that particular contribution to
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conply wwth the order?

A We have been providing funding for
measur ement of the aquifer, yes.

Q And is that funding for neasurenent an
ongoi ng year-to-year obligation?

A It is.

Q Finding of fact No. 13 basically reflects
that 1GM' s contribution in relationship to the total
CREP program of sone $258 mllion.

To your know edge, could the CREP program
have been undertaken, absent the private fundi ng nade
by 1 GMA?

A | don't think it would have been approved
and accept ed.

Q Ckay. | want to go back, M. Carl quist,
and talk a little nore specifically about the specific
aspects of your conversion of -- your mtigation plan,
excuse me, Exhibit 1. And sone of these questions |
think you may have answered in part, but let ne ask you
sone questions specifically relative to conversions.

Is all of the conversion water paid for by
the districts?

A By the districts and/or nenbers of the
di stricts.

Q Ckay. And if the districts pay for those
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costs, do they in turn assess it to their groundwater
menbers who use the water?

A Yes.

Q And sone conversions have been described in
proceedi ngs as soft conversions and some are descri bed
as hard conversi ons.

Can you explain the difference between
t hose.

A A soft conversion is one in which a system
is put in place to use surface water, and they will use
surface water as long as it can be obtai ned and
delivered to them But if we cannot rent or obtain
that water and deliver it to them then they can stil
be hooked up and can go back and punp their wells.

Q And do you know how rmany of each type that
you have in your District?

A Al nmost all of themnow are what is called a
soft conversion.

Q And when the District or | GM nmakes
arrangenents to | ease water froma storage systemto
deliver to those conversion acres, how is that water
delivered fromthe storage systenf

A It's delivered through contracts and
agreenments we have with a couple of the canal conpanies

to deliver that water to those sites where the
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conversi ons were made.

Q And what are the two canal s through which
the conversion water is delivered?

A They are North Side Canal Conpany and
M | ner/ Goodi ng or AFRD No. 2.

Q And has all of the delivery occurred within
your District west of the Geat Rift trimline that was
set in this case?

A There -- on the North Side of the river,
they're all in our District. Southwest Irrigation
District has done a fair amount of conversion work and
punpi ng systens on their irrigation district over
there, which I"'mnot that famliar with. But of the
two districts on the north side of the river, all the
conversions are in North Snake G oundwater District.

Q How many acres within your District are
what you classify as conversion acres at the present
time?

A W have around 13 --

MR. HAEMVERLE: (bjection. Calls for
specul ati on, no foundati on.

MR. RANDY BUDGE: |'Ill re-ask the question.

THE HEARI NG OFFI CER:  Thank you.

Q (BY MR- RANDY BUDGE): Do you know,

M. Carl quist, how nmany conversion acres exist in your
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District?

A There's 13, 400.

MR. HAEMVERLE: (bjection. Foundation, calls
for specul ati on.

THE HEARING OFFICER M. Carlquist, | think if
you answer the question that M. Budge has asked, you
won't get to a nunber yet. So if you'll just answer
the question that M. Budge is asking, and we'l]l
proceed through this nethodically.

Q (BY MR RANDY BUDGE): W thout giving the
answer to how many acres, are you famliar with the
conversion acres in your District?

A Yes, | am

Q And does your District maintain records of
the converted acres by owners, by address of owner, by
description of property converted, and by water right
of the particular wells that is converted to surface
wat er ?

A Yes, we do.

Q And are those records maintained in the

ordi nary course of the business of your District?

A They are.

Q And are those records reported on an annua
basis to the | daho Departnent of Water Resources?

A They are.
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Q And who do you report those to?

A Those in our District are reported,
believe, to our waternmaster, Cindy Yenter, who | think
then forwards themup to get the cal cul ati ons done here
what credit we'll get.

Q Do you al so maintain records of the
guantity of water delivered to conversion acres by
owner of the acres?

A W do.

Q So by reason of that, do you review those
records periodically?

A Yes, we do.

Q And are you famliar with the nunber of
acres as they've existed and changed over the years
since the progranis inception?

A | am

Q How have the acres varied? Have the

conversi on acres been increasing year to year or --
A They have been increasing since the
i nception when we first started doing conversions, and
we' re about at a maxi mum poi nt now because the canal s
cannot deliver any additional conversion water down
their system
And the agreenent is that they will only

deliver if they have a capacity to do so. But so far

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611






© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page 111

Rangen Mtigation Hearing - Vol. | 3/17/2014
they' ve been able to deliver that water.

Q Do you know t he nunmber of acres of
conversion acres you have in your District today?

Yes, | do.

Q And what is that nunber?

A It's around 13, 400.

Q Do those acres vary year to year?

A They have gone up, but they don't vary very
much. They stay constant. W had sone new conversi ons
two years ago. W did not have any |ast year. And |
don't anticipate many nore, because the fact that the
canals will not be able to deliver unless sonme -- quite
a bit of additional lateral work were done to allow
themto deliver water, because their first priority is
to deliver water to the nenbers of their canal conpany.

Q So is it your belief that the nunber of
conversion acres has about reached its maxi nrum based
on what the canals can deliver in your districts?

A At the present tine, wthout sone
additional infrastructure work, it is.

Q And does the anpbunt of storage water that's
delivered to conversion acres vary fromyear to year?

A It does.

Q And what causes that variation?

A The anobunt of water available for |ease
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fromthose owners of those storage rights that we | ease
from Sone years there's not enough water in the
storage system and so they cannot and do not | ease

wat er to us.

Q And for purposes of the credit being
requested in this proceeding, is it requested based
upon the actual nunber of converted acres and the
actual anount of water delivered?

A It's the actual anount of water delivered
t hrough those conversion acres.

Q And when you provide that information to
C ndy Yenter and the Departnent, to your know edge,
does the Departnment or Ms. Yenter attenpt to verify the
i nformati on provided by your District?

A Yes.

Q Do you have a general know edge of what
happens fromthere? Wat does Ms. Yenter do to derive
or result in a credit being cal cul ated cones back to
you?

A Ms. Yenter has told us that she of course
verifies the conversions and the water. And of course
the water, we get a billing fromeach of those canal
conpani es for the anmount of water that they have
delivered. So it's pretty easy to see how nuch water

has been deli vered.
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And then | believe it cones up to Boise to
be calculated -- and |I'm not sure which individuals up
here do the calculation. But the calculation will be
run through the nodel to see how nuch credit is derived
fromthat conversion. Those conversions.

Q So your District doesn't do that
cal cul ati on?

A No.

Q To your know edge, M. Carl quist, has the
expert that's been retained by | GM and the districts
for many years, Dr. Brendecke, do you rely upon himto
review and confirmthe cal cul ations of credits that my
be done by the Departnent?

A We have done that.

Q You don't do it directly fromany personne
within the District?

A No.

Q Turn to Exhibit 106, please.

And, Justin, can you pull that one up,
1006.

MR MAY: 10067

MR. RANDY BUDGE: Does a spreadsheet cone with
t hat ?

MR. MAY: | can get you the spreadsheet if you

need to look at it.
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THE HEARI NG OFFI CER:.  What's the nunber again,
Randy?

MR, RANDY BUDGE: 1006.

THE HEARI NG OFFI CER:  Ch, okay.

Q (BY MR RANDY BUDGE): That exhibit should
consist of a -- there it is -- spreadsheet.

M. Carlquist, | think the hard copy you

have in front of you is sinply one page of a
spreadsheet.

A | believe it's one year, one page of a
spreadsheet for the year 2009.

Q And | believe that exhibit --

MR. TJ BUDGE: Scroll down to the bottom

MR. MAY: Like that?

MR. RANDY BUDGE: (kay.

Q M. Carlquist, if you'll |ook at the
di splay on the screen, it appears to be a spreadsheet
that has the conversion by owner, by address, by
| ocation, and by | egal description, along with the
nunber of acres involved on a year-by-year basis, 2009
t hrough 2013?

A Yes.

Q Is that the information that is conpiled by

the District that you described earlier and is supplied

to Ms. Yenter?
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A | believe this is one that is put together
by the Departnent after we supply the information to
them Qur spreadsheet's a little bit different than
this.
Q Ckay.
A But | believe this is one that the

Department conpiles. And you can't see it on there,
but it shows a place of diversion and acres that are
also a part of that. There, right there (indicating).

Q So when the Departnent conpiles the
information, they return a spreadsheet back to you?

A If we request it, we can get it back, yes.

Q And is there anything that goes back and
forth between your District and the Departnent to
reconcil e any di screpanci es?

A Generally, | don't think there's been very
many di screpancies that | renmenber. They cal cul ate the
credit based on -- and see, on this particular one,
it's not actually showi ng the acre-feet delivered to
those particular conversions. And so that's got to be
somewher e el se on anot her spreadsheet.

MR. RANDY BUDGE: We'd offer Exhibit 106.

MR TJ BUDGE: 1006.

MR, RANDY BUDGE: 1006.

MR. HAEMVERLE: There's no showing -- well, this
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Is a Departnment record?

MR. MAY: Do we know, did this conme off of
the --

MR. HAEMVERLE: No obj ecti on.

THE HEARI NG OFFI CER Ckay.

Q (BY MR RANDY BUDGE): Wth respect to the
conversion, M. Carlquist --

THE HEARI NG OFFI CER: Just a nonent, M. Budge.

Docunent marked as Exhibit 1006 is received
into evidence. Thank you.
(Exhibit 1006 received.)

MR. RANDY BUDGE: Excuse ne.

Q M. Carlquist, are the districts requesting
credits be cal culated by the Departnent consistent with
past practices for both past and future conversions?

A Yes. And I'mnot sure if they -- in the
past | don't believe they' ve calculated a credit to
this particular spring. So we're asking now that they
do that.

MR. RANDY BUDGE: M. Director, probably an
appropriate tinme for the lunch break. | went a little
bit over, but it's the end of this conversion topic
and. ..

THE HEARI NG OFFI CER: (Ckay. Okay with the

parties? Conme back in an hour? |s that enough?
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MR, HAEMVERLE: How about 1:30, Director?

THE HEARI NG OFFI CER: Do you want that |ong?

MR. HAEMVERLE: No. One hour is good.

THE HEARI NG OFFICER: Well, let's call it 1:15.

Ckay?
MR. HAEMVERLE: kay.
THE HEARI NG OFFI CER: Thanks.

(Lunch recess.)

THE HEARI NG OFFI CER.  We're back recording after

t he | unch break.

And, M. Carlquist, you are under oath.

M . Budge, you may continue to exani ne.

MR. RANDY BUDGE: Thank you.

Q M. Carlquist, we ended by questions

regardi ng the conversion conponent in the mtigation

plan. | had a couple nore questions on the voluntary

dry-up and CREP portion of the plan.

Does the District or I1GM, to your

know edge, mmintain any records of the nunber of acres

i nvolved in the CREP program or other dry-ups?

A We're not nmmintaining anything wwth regard

to the CREP program

Q And do you have know edge of who nmi ntains

t hose records?

A. | believe the NRCS nmi ntains those records.
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Q And do you know who cal cul ates the credit
based on those NRCS records?

A | believe the Departnent of Water Resources
is calculating credits.

Q Do you do any independent nodeling or other
efforts to try to calculate credits relative to those
dry-ups and conversi on acres?

A No.

Q Is it 1GM s request in this case that they
receive a credit for benefits to the Rangen Springs
cal cul ated based on the nodel for these CREPs and
dry-ups simlar to other cases?

Yes.
Q Let me turn to recharge activities.

Does | GMA participate in recharge

activities?

A We have done -- in the past participated in
various recharge activities.

Q And | think you testified earlier sone of
the recharge relates to the water that is delivered
t hrough the canal systens of North Side and AFRD 2 as a
part of conversions?

A Yes. W get charged a canal |oss for al
of those acres that water is delivered to, and that

ranges from7 percent up to 48 percent loss in the
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canal delivering the water to them And so we pay for
that nuch additional water that goes through the
canal s.

Q And does | GM naintain records of those
canal | osses, or are those nuaintai ned by the cana
conpani es?

A No. Just the total anobunt that we are
billed for that is delivered through the canal conpany.

Q Ckay. When you say you're billed for, are
you referring to what the canal conpani es charge you
for water delivered?

A Yes. Delivered at MIner is how we get

charged for it.

Q And that's a conveyance charge on a per
acre for --
A It's a conveyance charge, plus the anount

of water delivered at the headgate for the conversion.

Q Does | GM participate in any way in any
State run or managed recharge efforts?

A We have participated to help put some of
the infrastructure in place at a couple of |ocations.
One at Mlepost 31. W paid sonme of the funding for
that structure to be put in place. And then we al so
did up on the Aberdeen-Springfield systemto put a

di version structure in place. W paid noney for it.
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Q Have you made any direct financi al
contributions to the Water Resource Board to support
their recharge progranf?

A W have. W' ve nmade a financi al
contribution -- | believe the last tinme was in 2011 --
to help cover the cost of the wheeling fees that are
charged by the canal conpanies for the |Idaho Water
Resource Board's recharge efforts.

Q Can you turn to Exhibit 1077

MR MAY: -77 or 10077

MR, RANDY BUDGE: 1077. You don't need that
one.

Q Coul d you identify that exhibit.

A Yes. These are correspondence between | GMA
t hrough your office and M. Quinn with the |daho Water
Resource Board, recharge coordinator, about the funding
that we paid to the Water Resource Board.

Q And does that exhibit, 1077, the anounts
reflected in that letter, is that what you were
referring to insofar as the financial contribution to
t he Board?

A Well, that was part of it. W also paid
direct funding for sone of the infrastructure too. But
this was noney directly to the Water Resource Board.

MR RANDY BUDGE: We'd offer Exhibit 1077.
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THE HEARI NG OFFI CER: M. Haemmerl e?

MR. HAEMVERLE: For the proposition that just
noney was donated, | have no objection.

THE HEARI NG OFFI CER:  Ckay. The docunent nmarked
as Exhibit 1077 is received into evidence.

(Exhibit 1077 received.)

Q (BY MR RANDY BUDGE): M. Carlquist, does
| GM or your District keep any of the records of these
various activities you ve described with respect to
recharge contributions and recharge deliveries?

A No.

Q Do you rely upon the Departnent to maintain
t hose records?

A Yes.

Q Is it the District's request in this
proceeding that the Director provide a credit based on
nodel ed benefits to Rangen fromthese recharge efforts
in the same manner as ot her cases?

A That's what we've asked for, yes.

Q The mitigation plan al so requests a credit
for certain recharge through the Sandy Pond --

A Yes.

Q -- is that correct?

A That's correct.

Q Can you briefly describe the Sandy Pond,
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where it is |located and what it consists of.
A It's down the Hagerman Valley, a little bit
south of where Rangen's facility is. It's at the end

of what the North Side Canal Conpany's lateral -- |
think it's W26. And it's where the headwaters of the
Sandy Pipeline, where the Sandy Pi peline originates.

It's property we purchased froma M. Sandy
back in about 2003 to construct the Sandy Pipeline.

And water is diverted out of the canal conpany into the
ponds.

M. Sandy had an agreenment to take the
tailwater off the end of the canal already, and we took
over that agreenment and enlarged upon it a little bit
with the Sandy Pipeline. But water com ng off the end
of the canal either goes down into the Sandy Pipeline
or fills the ponds, and then goes up into an area to
the east. W call it the upper pond where if there's
any excess water down there, the pipeline won't take,
or is not being diverted down the pipeline, it goes up
there and is recharged into the aquifer.

Q Water supplied to the pond i s wastewater
fromthe North Side Canal Conpany systen?

A Yes, that's correct.

Q And does the North Snake G oundwat er

District continue to own the pond?
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A W do.

Q And are you al so responsible for the
operati on and managenent of the pond?

A Yes.

Q Wul d you | ook at Exhibit 1007, which
think is up on the screen and consists of several
pages.

Do those -- does that exhibit represent
phot ogr aphs of the Sandy Pond that were maintained by
North Snake as a part of your business records?

A Yes. It shows the ponds during the
construction period and after water had filled in and
was bei ng di scharged down the pipeline.

Q Wthout going into detail, would you just
descri be what's depicted on those vari ous photographs.
And maybe you can start with the first one that has the
Bat es stanp nunber on it | GM 00065 on the bottomri ght
corner.

A | believe that's where the water is
being -- comng off of the lateral into the pond.

Q And then just go ahead and turn to the next
page.

What's 667
A The next page is discharge at the head of

the Curren Ditch froma couple of different angles.
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The top left one is the water being discharged out the
structure we built. Just to the left is the water that
cones fromBillingsley Creek into the Curren Ditch side
by side there where they cone together. And then the
other three pictures there are just show ng the

di scharge out of the pipeline into that structure.

The next page is simlar pictures further
back showi ng the two discharges fromthe Sandy Pipeline
through the Rangen facility and the di scharge coni ng
out of the Sandy Pi peline.

The follow ng page is just show ng sone of
the infrastructure that was put in place.

Q Let's make sure we're on the right page.

That woul d be under No. page 687

A It's this one that's on the screen right up
t here now.

Q So you're testifying concerning the one
that's up there now that's page No. 000687

A Yes.

Q Go ahead with your description of that.

A Vell, it's show ng sone of the structures
that were put in place for the ponds to deliver water
down there to the irrigation needs and the pipeline
being installed. And of course that one bottom picture

says "Turning water into the mddl e pond."
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And if we go to the next one, it shows a
bi gger picture of the pond with the headgate for the
Sandy Pipeline before water was turned into that pond.
And then the very bottomone -- and | can't
hardly recognize this, it's kind of just a little shot,
but this is, | think, out the upper pond where what we
call the sinkhole. And when water goes into the upper
pond, it wll take a lot of water. |'ve seen actually
a whirlpool there when water is being taken into the
ground in that upper pond when it got full
Q On this page you're referring to i s page
with IGM No. 69 on it?
A Yes.
Q And there are two pictures that are up
t here.
The one on the top | think is the one you
descri bed as the pond under construction?
A Yes. It's just about when we conpleted the
di ke and the headgate there for the Sandy -- what we
call the Sandy Pipeline.
Q And that's one of three ponds?
A Yes.
Q And how do you descri be that pond? |Is that
the main pond or --

A Well, yeah, that's the main pond. It's the
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bi ggest of the ponds, and that's the nmain one.

Q What's depicted in the next picture down,
the one in the m ddle?

A I think that's showi ng water com ng out of
t he upper pond into that m ddl e pond.

Q And how does the m ddl e pond function?

A Well, that's the outlet or the pond that
hol ds the main body of water for regul ating the Sandy
Pi pel i ne.

Q And then there's also a third pond that you
call the north pond?

A Vel |, yeah, there's a pond down to the west
alittle bit which is a lower pond, and that's where
water is delivered out to what was called the Musser
call down there. And it's right down next to the
hi ghway. But we don't do any regul ation on that pond.
M. Mrris does all the regulation on that | ower pond.

Q So is the credit requested for recharge
relating to the Sandy Pond that what goes into the
pond, |ess what goes out to the Sandy Pipeline and
evaporation? |s that what you --

A Yes, that would be, | think, what we would
ask for for a recharge credit there.

Q Go ahead with the next page of the

phot ograph. Describe that page 70.
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A | think that's just another picture of the
di scharge into the headwaters of the Curren Ditch.
It's pictures have kind of been put together. And
right up at the very left of that picture is where our
di scharge structure is.

Q And next page, 717

A That picture I'"mnot sure. | can't put
toget her what that picture is. |It's show ng sone
ponds. But with the fish hatcheries there, |I'm not

sure where that is.

Q You're not sure that those are the Sandy
Ponds in the mddle of the picture?

A They | ook |ike the Sandy Ponds. But |
can't put themin conjunction wth the fish hatchery
right there.

Q And how about page 727

A Those, | believe, are the ponds. And they
| ook very simlar. But in that one | can see the
hi ghway goi ng past the ponds and the three ponds there.

Q And t he next page, 73?

A Again, this is just the discharge where the
Curren Ditch headwaters and are di scharged into the
Curren Ditch and the discharge structure show ng water
com ng through it.

Q And page 74, just another picture of that
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di scharge --

A Anot her picture of the discharge structure
that was built.

Q Do these pictures accurately reflect the
conditions that are shown in themat the tine the
pi ctures were taken, to your know edge?

A | believe they do.

Q And do you know when they were taken?

A They woul d have been taken sonetine in
2004.

MR. RANDY BUDGE: We'd offer 1007.

THE HEARI NG OFFI CER. M. Haenmmerl e?

MR. HAEMVERLE: |1'mgoing to object to rel evance
at this point intime. | don't think there's been any

showi ng that North Snake Groundwater District actually
owns any of the water or has a storage right for the
ponds or any permts.

THE HEARI NG OFFI CER: M. Budge?

MR, RANDY BUDGE: We'Il go ahead and provide
further testinony on that.

THE HEARI NG OFFI CER:  Ckay.

Q Turn to Exhibit 1008.

THE HEARI NG OFFICER.  So you'll at least hold or
wi thdraw the offer for a mnute, M. Budge?

MR. RANDY BUDGE: Well, it seens to ne |ike an
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objection. W' Il nmake the offer.

THE HEARI NG OFFI CER You'll make the offer?

MR. RANDY BUDGE: | think we've |aid foundation
the pond is a basis for a mtigation plan. He
descri bed that they own and operate it.

THE HEARI NG OFFI CER:  Overrul ed.

MR. HAEMVERLE: My one issue -- I'msorry,
Director -- was ownership of the water in the pond
itself or any storage permts for that water?

Q (BY MR RANDY BUDGE): Turn to
Exhi bit 1008.

THE HEARI NG OFFI CER:  Ckay. Just a mnute.

Overrul ed agai n.

The docunment that's marked as Exhibit 1007
is received into evidence.

(Exhi bit 1007 received.)

THE HEARI NG OFFI CER M. Budge.

Q (BY MR RANDY BUDGE): Can you identify
1008.

A Yes. | believe it's when we purchased the
property fromM. Sandy. This is a copy of the
war ranty deed.

Q M. Carlquist, there are two different
deeds: One cones from Mountain Valley Properties,

whi ch seemto be signed by John Sandy; and then there's

208-345-9611 M & M COURT REPORTI NG SERVI CE,

I NC. 800-234-9611





© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page 130

Rangen Mtigation Hearing - Vol. | 3/17/2014
a second warranty deed from John and Robi n Sandy, al so
signed by both John and Robi n Sandy.
Is that part of the exhibit you have in
front of you?
A Yes, it is. And | believe it was just the
two properties that was all part of the same purchase.
Q And al so part of that exhibit there's a
check that's attached.
A Yes.
Q And the check states it's to acquire -- for

14,000 to acquire 14 shares of NSCC water?
A Yes. North Side Canal Conpany water that
we bought .
Q Ckay. And the | ast page of that exhibit is
a letter fromZions Bank relating to that stock
pur chase indicating they don't have objection to the
transfer.
Do you recogni ze that?
Yes.
Q Are those all part of the records of North
Side -- or North Snake G oundwater District?
A Yes.
Q And to your know edge, do those two
warranty deeds represent the District's acquisition of

the property that you' ve descri bed as the Sandy
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property where the Sandy Ponds were constructed?

A Yes.

MR, RANDY BUDGE: We'd offer Exhibit 1008.

MR. HAEMVERLE: No obj ecti on.

THE HEARI NG OFFI CER:.  Ckay. The docunent marked
as Exhibit 1008 is received into evidence.

(Exhi bit 1008 received.)

Q (BY MR RANDY BUDGE): Wuld you turn next
to Exhibit 10009.

Do you recognize that as a certificate of
stock from North Side Canal Conpany to North Snake
G oundwater District for 14 shares?

A Yes.

Q And is that part of the records of your
District?

A Yes.

Q And to your know edge, does that
certificate and exhi bit evidence your ownership of
those shares in North Side Canal Conpany?

A Yes, it is.

MR, RANDY BUDGE: We'd offer Exhibit 1009.

MR, HAEMVERLE: Question in aid of objection?

THE HEARI NG OFFI CER:  Yes.

111
111
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VO R DI RE EXAM NATI ON
BY MR HAEMMERLE:
Q M. Carlquist, that water right that you
have before you is for the benefit of M. Mrris for
irrigation; correct?

A The North Side Canal Conpany water?

Q | believe what's indicated on that share
ri ght there.
A It has been delivered to a couple of

different places over the tine that we have owned the
certificate. But yes, we have also delivered it down
there | think to M. Morris.

MR. HAEMVERLE: Can | exam ne, your Honor? |
don't have that.

THE HEARI NG OFFI CER:  Ch, you nean exani ne the
docunent ?

MR. HAEMVERLE: Pl ease.

THE HEARI NG OFFI CER:  Sure.

Q (BY VRR. HAEMVERLE): Do you see,
M. Carlquist, where it says "14 shares to a particular
40- acre parcel "?
Yes.

Do you know where that parcel is |ocated?

> O >

| don't right off the top of ny head.

Q Do you know what purpose of use that is?
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A For irrigation.
Q For irrigation?
A Yes.
MR. HAEMVERLE: No further objection, your
Honor. "Il --
CONTI NUED DI RECT EXAM NATI ON
BY MR BUDGE

Q Next turn to Exhibit --

THE HEARI NG OFFI CER:  Ckay. So no objection to
the offer?

MR. HAEMVERLE: No obj ecti on.

THE HEARI NG OFFI CER°  Ckay. So the docunent
mar ked as Exhibit 1009 is received into evidence.

(Exhi bit 1009 received.)

Q (BY MR RANDY BUDGE): Next turn to
Exhi bit 1010. That's identified as a water deed.

I's that docunent a part of the records of
your District?

A Yes, it is.

Q And does that evidence the purchase of the
stock which gave rise to the issuance of the
certificate that was just admtted as 1009?

A Yes, | believe it is.

MR. RANDY BUDGE: We'd offer --
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MR. HAEMVERLE: No obj ecti on.

THE HEARI NG OFFI CER  The docunent marked as
Exhi bit 1010 is received into evidence.

(Exhibit 1010 received.)

Q (BY MR RANDY BUDGE): Could you identify
Exhi bit 1011. Maybe we can | ook at all of these three
together. Exhibit 1011 and 1012 and 1013.

And after you've famliarized yourself with
t hose, answer whether those are part of the records of
the District pertaining to easenents acquired in
conjunction with the operation of the Sandy Ponds.

A It was to access to the property that we
pur chased t hrough property of M. Sandy that was not
pur chased, | believe.

Q And does Exhibit 1011, that easenent
indicates it's to operate the headgates and di ke on the
Sandy property?

A | believe so, to get through his property
to where those are.

Q And then if you | ook at Exhibit 1012, is it
your understanding that that grant of easenent was to
construct and operate the Sandy Pipeline itself?

A Yes.

Q And then if you | ook at Exhibit 1013, was

that a grant of easenment from Morris with respect to

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611






© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page 135

Rangen Mtigation Hearing - Vol. | 3/17/2014

the pipeline as it goes through his property?

A Yes.

MR. RANDY BUDGE: And |I'd offer Exhibits 1011
1012, and 1013, all being easenents.

THE HEARI NG OFFI CER: M. Haemerl e?

MR. HAEMVERLE: No obj ecti on.

THE HEARI NG OFFI CER Docunents marked as
Exhibits 1011 through 1013 are received into evidence.

(Exhibit 1011 through 1013 received.)

Q (BY MR RANDY BUDGE): Turn next to

Exhibit 1014 entitled "Eastern Snake Plain Aquifer

Mtigation Recovery and Restoration Agreenent for

2004. "
Do you recogni ze that docunent?
Yes, | do.
Q And if you would turn to the signature
pages. It appears to have been signed on behal f of

North Snake G oundwater D strict, along with other
parties, including Rangen.
Do you recogni ze that?
A Yes.
Q Is that maintained as a part of the
busi ness records of North Snake G oundwater District?
A Yes, it is.

Q And what does this agreenent relate to
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general | y?

A It was part of sone mitigation efforts that
we wer e undergoing back in 2004 relating to the -- sone
of the mtigation things we were trying to do for the
spri ngs.

Q Is it your understanding that the D strict
related in part to mtigation efforts the District was
doing via the Sandy Pond and the Sandy Pi peline?

A Part of the agreenent, yes.

MR. RANDY BUDGE: We'd offer Exhibit 1014.

MR. HAEMVERLE: Question in aid of objection?

THE HEARI NG OFFI CER:  Yes.

VO R DI RE EXAM NATI ON
BY MR HAEMVERLE

Q M. Carlquist, this particul ar agreenent
was a one-year agreenent in 2004 and is no |longer in
pl ace today; correct?

A It was for one year. But sone of the
things that are in the agreenent are still going
forward

Q The agreenent is no |longer in effect;
correct?

MR. RANDY BUDGE: | object. Asks for a |egal

concl usi on, beyond the scope of direct.

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611






© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page 137

Rangen Mtigation Hearing - Vol. | 3/17/2014

MR. HAEMVERLE: |'d object to the adm ssion of
1014 on rel evance.

THE HEARI NG OFFI CER:  Ckay. Well, | guess |
have two objections.

You're objecting to the questions because
they' re beyond the scope, M. Budge, of the direct?

MR. RANDY BUDGE: His questions in aid of
further objection was that he asked questions on
whether or not it was legally only effective for one
year. That was asking for a |legal conclusion. This
witness isn't conpetent to ask.

MR. HAEMVERLE: | withdraw that question and
make it sinpler, Drector.

| still object to the adm ssion of the
docunment based on rel evance.

THE HEARI NG OFFI CER:  Nonet hel ess, | under st ood
fromM. Carlquist's testinony that it was limted to
one year. He has sone know edge about it. That
information is in the record. And based on his
qualified testinony, M. Haemerle, 1'Il allowthe
exhibit into the record.

So it's received. Exhibit 1014 is received
i nto evidence.

(Exhibit 1014 received.)
111
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CONTI NUED DI RECT EXAM NATI ON
BY MR BUDGCE:

Q Turn to page 5 of that agreenent, if you
woul d, M. Carl qui st.

A Yes.

Q And on page 5, under paragraph 4 has a |i st
of groundwater user commtnents.

A Yes.

Q And | direct your attention down to
subpar agraph (e)(1) through (6).

Do you have those paragraphs?
| do.

Q And (e)(2) provides as follows. This is
part of the groundwater District commtnents. They
woul d, quote, "...use best efforts to convey North Side
Canal Conpany operational spills to the Sandy project
into the Sandy Pipeline.™

A Yes.

Q Do you see that?

A Yes.

Q Is that part of the commtnents that the
District undertook back in 2004, to your know edge?

A It is.

Q Are those conm tnents ongoi ng today?

A Yes, we've still been doing that.
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Q And have -- has your District in fact
conveyed North Snake -- North Side Canal Conpany spills
continuously fromthen to date?

A Yes, we have.

Q And that utilized both the Sandy Pond, the
recharge, and Sandy Pipeline for water deliveries?

A Yes.

Q Commtnment (e)(3) states, "Continue to
provi de surface water as substitute supply to
4300 acres of previously converted groundwat er
irrigation -- irrigated acres in North Snake
G oundwater District."

Did that comm tnment continue from 2004 to
dat e?

A Yes. We've increased the nunber of acres,
as i n previous testinony was given.

Q Your earlier testinony to continue to
supply irrigation water to converted acres is a part of
that conm t nent ?

A Yes.

Q Do you consider that to be an ongoi ng

obl i gation?
A Yes.
Q Turn next, if you would, to Exhibit 1015.

It's entitled "North Snake Groundwater District Sandy
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Pi peline Project Operation and M ntenance Agreenent."
Do you recogni ze that docunent?

A Yes.

Q Do you know whet her or not that was an
attachnment in your files to Exhibit 1014, the 2004
agreenent, or was that a separate docunent?

A I think it was a separate docunent.

Q And is that part of your records nmaintained

by the District?

A Yes.

Q And to your know edge, does that accurately
reflect the operation and mai ntenance requirenents
relating to the Sandy Pipeline project?

A Yes, | think it does.

MR. RANDY BUDGE: We'd offer Exhibit 1015.

THE HEARI NG OFFI CER: M. Haemmerl e?

MR. HAEMVERLE: No obj ecti on.

THE HEARI NG OFFI CER°  The docunent marked as
Exhi bit 1015 is received into evidence.

(Exhi bit 1015 received.)

Q (BY MR RANDY BUDGE): M. Carlquist, that
particul ar exhi bit describes the ponds that you were
mentioning earlier in your testinony that are
identified here as the upper, the mddle, and the

| ower ?
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A Yes.

Q If you ook in the second full paragraph
under the description of the upper pond, do you see
t hat ?

A Yes.

Q The second sentence there states as
follows, "The pond al so has an energency spillway which
diverts water to a large overflow area with a nunber of
smal | ponds and a sizabl e sinkhole which is capabl e of
taking 15 cfs on a continuous basis."

A Yes.

Q Is that the heart of the recharge activity
that has gone on at the Sandy Pond, as far as you know?

A Yes, it is.

Q And has that been continuous to date?

A Yes. Wen enough water has cone down

there, the pipeline couldn't take it, it goes down
t here.

Q And is it the District's request that the
Department calculate a credit to Rangen based on the
recharge to the Sandy Pond that was a part of the
obl i gati ons under these agreenents?

A Yes, | think that's what we'd |ike to do.
| believe the canal conpany has records of how nuch

wat er has cone out of that l|ateral, so..
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Q Are you famliar with the use of the Sandy
Pipeline to provide irrigation water to Butch Morris?

A Yes.

Q How does that work, if you' d describe it?

A When the Sandy Pipeline was constructed,
there is a diversion box that was constructed a little
nore than hal fway down. And the punps that he utilizes
toirrigate the farmground down there were connected,
hooked up to that diversion structure where the pipe
goes from 36 i nches down to 24 inches. And he punps
out of there.

And then there's also a separate pipeline
that diverts water about an eighth of a mle further
west to where he has anot her punp that punps water for
his farm ng operati on down there.

And then the excess water when he's not
punpi ng goes on down the pipe and is discharged into
the Curren Ditch.

Q I's your District conpensated by M. Mrris
or anyone el se for your delivery of water to hinf

A No.

Q Rangen in this case has objected to the
District's use of the Sandy Pipeline to transport
wast ewat er on the basis of the lack of a permt for

wast ewat er .
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During the period since 2004 when the
agreenment was entered into, as shown in Exhibit 1014,
has anyone previously indicated that your District was
supposed to file and get an application to do the -- to
use wastewater as was contenpl ated by the 2000
agreenent, Exhibit 10147

A Not to ny know edge.
Q I noted Rangen was a party to that
signatoried agreenent.

Do you recall Rangen prior to this
proceedi ng ever objecting to the delivery of wastewater
fromNorth Side Canal down the Sandy Pipeline?

A Not to ny know edge.

Q Could the witness be handed -- or | ook at
Exhi bit 1016.

A Ckay. | have it.

Q What' s the date of that docunent?

A Dat ed February 11th, 2014.

Q Do you recogni ze that as a nmenorandum
agreenment that was entered into on that date between
North Snake and Howard Butch Morris?

A Yes, it is.

Q Prior to the date of that agreenent, did
you have any witten agreenent with M. Mrris for the

delivery of irrigation water through the Sandy

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611






© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page 144

Rangen Mtigation Hearing - Vol. | 3/17/2014

Pi pel i ne?

A No, no witten agreenent. Just a verbal
agreenent that we had with himto deliver

Q And t hat verbal agreenent had been in
exi stence since 20047

A Yes.

Q And this is the first tine it was reduced
to a witing?

A As far as | know, yes.

Q To your know edge, does the written
agreenment or nenorandum agreenent, Exhibit 1016, does
it reflect the basic terns of the oral agreenent as you
understood that had been in place prior to the witten
agreenent ?

A Yes. It has anot her paragraph there
relating to this particular order that was issued by
the Departnment that really wasn't in any previous
ver bal agreenent that we had with him

MR, RANDY BUDGE: We'd offer Exhibit 1016.

MR. HAEMVERLE: No obj ecti on.

THE HEARI NG OFFI CER° The docunent marked as
Exhi bit 1016 is received into evidence.

(Exhi bit 1016 received.)
Q (BY MR RANDY BUDGE): Whuld you turn to

Exhi bit 1017, please.
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Do you recognize this as an Application for
Permit that's entitled "Third Corrected” filed by your
District, North Snake, Magic Valley G oundwater
District, and Sout hwest Irrigation District?

A Yes, it is.

Q And was that filing nmade in order to secure
a right to use the wastewater that went into the Sandy
Pond as described in the application for mtigation and
recharge mtigation?

A It is.

Q Was that filed in response to objections in
this case by Rangen that there was no water right to
deliver water through the Sandy Pipeline?

A Yes, that's why we filed it.

Q At the tine of the 2004 agreenent we
di scussed earlier, was there any request that you
recall that a water right permt would be necessary to
use the wastewater under that 2004 agreenent?

A Not that | know of.

MR. RANDY BUDGE: We'd offer Exhibit 1018 -- or
excuse ne, 1017.

THE HEARI NG OFFI CER M. Haemmerl e?

VMR, HAEMVERLE: Well, I'mgoing to object at
this point, D rector, because that particular

application has sinply -- | don't think it's even been
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published, so it's not relevant. 1'd object on that
basi s.

THE HEARI NG OFFI CER:  Overruled. So it's
recei ved into evidence.

Sorry, M. Budge.

(Exhibit 1017 received.)

Q (BY MR. RANDY BUDGE): M. Carlquist, would
you turn to the next exhibit, 1018, title "Application
for Permit No. 36-16976."

A Yes.

Q Do you recognize this as the Application
for Permt that was filed by your District, Magic, and
others to water on Billingsley Creek?

A Yes, it is.

Q Coul d you describe -- excuse ne, strike
t hat .

Is that application, as far as you know, a
true and correct copy of the original filed with the
Depart nent ?

A Yes, | think it is.

Q And is that part of your business records?

A Yes.

Q What was the purpose of the filing of that
application?

A W felt like this water was unappropri ated
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and it would be possible to utilize this water if we
received a license and permt for it to provide for the
mtigation that possibly could conme fromthis call that
Rangen has nade.

Q And this is the Application for Permt you
testified about earlier that the districts proposed to
assign to Rangen as needed to allow themto divert
water fromthe talus sl ope?

A Yes.

Q And that arose out of the cease-and-desi st

order to Rangen?

A Yes.

Q You testified briefly about proposed
i nprovenents to the Curren Tunnel was one of the parts
of your plan that the districts desire to engi neer and
investigate the feasibility of?

A Yes.

Q To your know edge, has Rangen provi ded any
access to the districts to allowthis work to be
conpl et ed?

A Not that | know of.

MR, RANDY BUDGE: Just one nonent, if | may.

No further questions. Thank you,
M. Carl quist.
THE HEARI NG OFFI CER  Ckay. Thank you.
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M. Haenmmerle, are you exam ni ng?
MR. HAEMVERLE: | am
THE HEARI NG OFFI CER: (Okay. Do you need a
nonent to organize?
MR. HAEMVERLE: Maybe if we can have like five
m nutes or so.
THE HEARI NG OFFI CER:  Ckay. Let's take five.
(Recess.)
THE HEARI NG OFFICER.  We're recordi ng again
after a brief break.
M. Haenmerle, you may cross-exam ne
M. Carl quist.
MR, HAEMVERLE: Thank you.

CROSS- EXAM NATI ON

BY MR HAEMVERLE

Q Good afternoon, M. Carl quist.

A Good afternoon.

MR. RANDY BUDGE: Excuse ne. W were going to
of fer that 1018.

MR. HAEMVERLE: Oh, yeah. Go ahead.

THE HEARI NG OFFI CER Ckay.

MR, RANDY BUDGE: We'd offer Exhibit 1018.
apol ogi ze, M. Haenmerl e.

MR. HAEMVERLE: No obj ecti on.
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THE HEARI NG OFFI CER:  The docunent marked as

Exhi bit 1018 is received into evidence. Thank you.
(Exhibit 1018 received.)

Q (BY MR HAEMMERLE): As | was saying, good
afternoon, M. Carl qui st.

A Good afternoon.

Q You and | have tal ked before during your
deposi tion?

A W have.

Q M. Carlquist, you were identifying all the
groundwat er punpers in your District, and that involves
many groundwater punpers, many cities, nmany industries;
correct?

A Yes.

Q And it's true that nost of those people who
obt ai ned those water rights understood that they were
obtaining late priority groundwater rights; correct?

A Sonme realized to a greater extent than
others did, yes, but...

Q Anyone who obtains water rights understands
that they are subject to the prior-appropriation
doctrine in the state of |daho; correct?

A | woul dn't say everyone does, but nost do.

Q Everyone shoul d; correct?

A Yes.
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Q Everyone understands that the law in the
state of Idaho is first in time, first in right;
correct?

MR, RANDY BUDGE: You know, |'m going to object
to this line of questioning. | think we're beyond the
scope of direct. And we're going to ask this w tness
| egal questions on the law in Idaho, water |aw?

MR. HAEMVERLE: |'Il nove on, Director.

THE HEARI NG OFFI CER:  Thank you. Sust ai ned.

Q (BY MR HAEMMERLE): Now, M. Carlquist, we
had a chance to speak about a week ago about -- | think
it was on March 4th about the mtigation plan filed by
| GM; correct?

A Yes.

Q And you had a chance to review the
specifics of it at that tine; correct?

A Yes.

Q And you've had a chance to further review

it since March 4th; correct?

A Yes, to a certain extent.

Q Okay. And we talked a | ot about what | GAA
had or hadn't done under that mtigation plan on
March 4th; correct?

A Yes.

Q Ckay. Now, if you have that before you
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that's Exhi bit 2020.
MR. RANDY BUDGE: The pl an?
MR. HAEMVERLE: The mtigation plan.
MR, RANDY BUDGE: | think it was 1000.
THE W TNESS: 207
MR. HAEMVERLE: Oh, no. What was yours, Randy?
MR. RANDY BUDGE: The one he was | ooking at

TJ BUDGE: 1000.
MAY:  1000.
RANDY BUDGE: -- 1000.

HAEMVERLE: Yeah.

© 55355

I"'msorry, M. Carlquist. Do you have
Exhi bit 1000 before you?
Yes.

Q That is the mtigation plan filed by | GM
in this water call; correct?

A Yes, | think it is.

Q I want to just kind of wade through some of
the things that you' re proposing, and we'll talk about
them i ndi vi dual | y.

The first one is a category of ongoing
mtigation activities, involving such things as
conversions, voluntary dry-ups, and those kinds of

t hi ngs; correct?
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A Yes, it is.

Q You agree, M. Carlquist, that | GM shoul d
be given credit only for those things that | GM nenbers
do; correct?

A Yes, | think so.

Q Okay. And you should be given credit only
for that activity within the curtail nent area; correct?

A Under this particular order, yes.

Q Now, | want to understand how t he
conversi ons m ght work.

You characterized al nost all conversions as
soft; correct?

A Yes.

Q And so we're on the sane page, conversions
are where people go fromgroundwater rights to surface
water rights; correct?

A Yes.

Q And you described it in such a way that if
the people who do those conversions, they have the
ability to turn on their punps if they' re not obtaining
surface water; correct?

A That's correct.

Q Wul d you say that's a routine practice?

A It hasn't happened nuch, but we have told

themthat they need to nmaintain that as an option
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because we cannot guarantee that we can | ease water
every year, year in and year out.

Q Ckay. Have you | eased water in the | ast
several years?

A Yes.

Q Have you been able to deliver that |eased
wat er through the entire irrigation season routinely?

A For the nost -- nost of the years we have
been able to do that, yes.

Q Ckay. Are there years where you're unable
to do that?

A There have been where we haven't been able
to get as nuch as has been requested by the converters.

Q Ckay.

A W ask themto tell us how rmuch water, how

many acre-feet of water they want delivered, and then
we try to | ease that much

Q And you in fact expressly tell themthat if
they're not getting their surface water they need to be
able to turn their punps back on; correct?

A Yes, that's what we've told them If we
can't get the water, that's why they need to maintain
t hat connecti on.

Q Al right. And so nbst everyone naintains

a connection to their groundwater punps; correct?
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A Yes.

Q And you agree that they -- you, sitting
here today, you agree that they should be able to turn
their punps back on when they need water?

A Yes.

Q Al'l right. Now, you understand that | GM
is seeking what's called a steady-state credit for
t hese conversi ons.

Do you know what that neans?

A Basically, yes, | do. W're asking for
credit for the anpunt of converted water that we have
been able to put to use.

Q And the steady state concept that |'m
tal king to you about envisions that water remains off
for a long period of time where over a period of tine
water wi Il appear at the Martin-Curren Tunnel.

Do you understand that?

A Yes. How the nodel tells themit wll
happen.

Q Ckay. And that contenpl ates that water
remai ns unused for a period of tinme, nore than one
year.

Do you understand that?

A Yes.

Q Ckay. So it seens to nme, M. Carlquist,

208-345-9611 M & M COURT REPORTI NG SERVI CE,
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that in order to get credit for the conversions it
seens fair that those people who convert cease using
their groundwater punping.

Do you agree or disagree?

A | di sagree.

Ckay. So if in need, people on groundwater
punpi ng can sinply resune?

A Yes.

Q Even though you're being given credit for
not punping water; is that your testinony?

A The credit wll be adjusted year by year
based upon how nuch surface water is being punped
i nstead of groundwater.

Q Do you nonitor who's turning on their punps
for those people who have agreed to convert? Do you
nmoni tor those acres?

A No, not as a groundwater district.

Q Ckay. So you don't know who's turning
their punps back on or not; correct?

A We do not keep a record of that, no. | --
matter of factly, you know, | pretty well know if they
have been or not, but we don't keep a record.

Q Ckay. So you want the credit, but you want
themto still have the ability to turn their punp back
on?
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A Well, the credit is determ ned by the
Departnment of WAter Resources, how nuch credit we get.

Q Vll, I"'mjust kind of fishing, frankly,
with you, M. Carlquist, to determne if you agree that
the Director, if he issues an order giving you credits,
that the order will identify the acres, nunber one, and
requi re those acres to be not punped.

Do you agree with that type of order, or
di sagree?

A No, | agree that we will deliver to the
Departnment of Water Resources how nuch water has not
been punped because they've had surface water, and they
will determ ne how nuch of a credit we wll get.

Q That's not ny question

My question was, do you believe it's unfair
for the Director to issue an order identifying specific
acres of conversions, nunber one, and nunber two, in
that order saying those acres shall not punp? Do you
agree or disagree with that type of order?

A | disagree --

MR. RANDY BUDGE: |'mgoing to object to this
line of questioning. Wat this lay witness thinks is
fair and unfair for the Director to do is not
particularly relevant. And he's gone way beyond the

scope of direct. This witness didn't go into the idea
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of how they were cal cul at ed.

W do have a witness, Dr. Brendecke, and a
W tness fromthe Departnent that woul d be appropriate
to direct questions on what's fair and what's not fair
on how you cal culate the credit.

MR. HAEMVERLE: My question, Director, does not
relate to the anount of credit given. | agree that the
Departnment shoul d be able to calcul ate that.

M. Budge asked M. Carlquist a |ot of
t hi ngs about we don't know what the punp-back will | ook
i ke, we don't know anything, but it would be fair for
you to issue a conditional order with conditions. So
i kew se, |'m asking himabout conditions of an order.

THE HEARI NG OFFI CER  This is cross-exam nati on.
Overrul ed.

Q (BY VRR. HAEMVERLE): Do you want ne to
re-ask my question?

A Pr obabl y.

THE HEARING OFFICER. It is a difficult
guestion, M. Haemmerl e.

Q (BY MVRR. HAEMVERLE): The question is this:
Do you believe it would be unfair for the Director to
identify specific acres of the conversion in his order?
Nunber one question. Do you agree or disagree?

A | think I'd disagree.
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Q Ckay. So you would then disagree with the
Director ordering particular acres identified as not
being able to punp? Do you agree or disagree?

A For the terns of the order or for the
mtigation?

Q O the mtigation order, if there is one.

A Well, I'"'mnot sure | quite understand where
you're going. The mtigation w're asking for is based
on the water, not the acres.

Q Well, it's acres where people agree not to
punp water; correct?

A Well, no. They have not agreed not to punp
water. They have agreed to put in a conversion and, to
the best of their ability, to use surface water.

Q Ckay. And I'll end it at this: Wen the
surface water is not available, they can turn their
punps back on; correct?

A Yes.

Q We tal ked about groundwater recharge
general ly and specifically.

You don't know how nuch you actually
recharge or what that credit would be; correct?

A That we have done in the past?

Q Correct.

A No.
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Q Al right. You're relying on the
Department's cal cul ations for those kinds of things;
correct?

A Yes. They have to be run through the
nodel

Q Al right. Let's talk about, | suppose,
one specific thing that we can tal k about, and that is
t he Sandy Ponds.

Now, you are -- you're asking for recharge

credit out of the Sandy Ponds; correct?

A Yes.

Q And there's a certain anmount of water
that's delivered to the Sandy Ponds; correct?

A Yes.

Q The only water that the North Snake
G oundwat er District owns or any other groundwater
district owns is 14 shares of water fromthe North Side
Canal Conpany; correct?

A That's correct.

Q Do you agree with me that that's a snall

amount of water?

A Wll, inrelationship to what it's snall?
It's large in sone instances.

Q How is it large in sonme instances?

A Onny farmit would be quite large. This
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is only 14 shares.
Q Right. And | believe --
A That is small. [I'Il agree it's small.
Q Al right. 1It's about .175 cfs; correct?
A Uh- huh.
Q You have to answer "yes" or "no."
A Yes.
Q So that's a small anobunt of water that the
Nort h Snake G oundwater owns that goes into the Sandy
Ponds?
Yes.
Q The rest of the water you do not own, do
you?
A No.

Q Now, do you have any kind of right to store
water in those ponds? Have you obtained a permt from
the Departnment of Water Resources?

A We have not obtained a permt. But |
didn't think we needed a permt to store water in the
ponds.

Q Did you ever think to ask any of your
| awyers those questions? It just seens an obvi ous
thing that if you're going to store water, you need a
water right to do that.

A We've had an agreement with the North Side
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Canal Conpany that we would utilize the water off the
end of that lateral, and utilize it both for the Sandy
Pi peline and to di spose of that water through recharge
so they would not have to worry about it going on down
into the river

And that's projects that the cana
conpanies all work on very hard now, is to not
di scharge it. And that's what that Sandy Pond does,
along with providing water down to the Hagernman area
and to Rangen.

Q Ckay. So your theory of why you get a
credit fromthe Sandy Ponds for recharge is that you
own the pond; correct?

Yes.

But you don't own the water; correct?

> O >

That's correct.

Q Ckay. And again, you don't have a storage
right to store that water either, do you?

A No.

Q And let's see. You obtained that pond from
M. Candy in 20137

A ' 3.

Q 2003. Ckay. So you've been using that
water to recharge for -- what? -- 11 years without a

water right --
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Yes.

Q -- or permt to do so?

Do you know why the Sandy Pond was
originally built?

A Well, part of it was a natural depression.
| don't know beyond that. | never asked M. Sandy why
it was originally built, so | don't know.

Q You understand the pond was originally
built about 199772

A I didn't know exactly the date, no.

Q Ckay. Wuuld it surprise you to know t hat
the North Side Canal Conpany built that for
wat er-qual ity purposes, sedinent control, those types
of things?

A | believe | renmenber that, yes.

Q Okay. That's why the pond was built in the
first place?

A | believe | remenber that, yes.

Q So did you just buy the ponds, or did
you -- have you done a |l ot of work on the ponds since
you purchased thenf

A | did a fair anmount of work on the pond to
build up the di ke and nake the headgate for the pond to
deliver water down that -- the -- what's called the

Sandy Pi peli ne.
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Q Sois it fair to say since you purchased
t hose ponds you' ve increased storage capacity?
A Probably, vyes.
Q Now, Justin, if we could pull up | think
2027 and 2028.
M. Carlquist, |I'mshow ng you what's been
mar ked as Exhibit --
I's this 2008, 2027?
MR, MAY: -27 on the left, -28 on the right.
Q (BY MR HAEMMERLE): |'IlIl represent to you
M. Carlquist, that these are in fact the delivery
records of water to the Sandy Ponds. And these
delivery records generally show a varyi ng anount of
water, 25.3 cfs, 17, and you can see the anounts across
t he board.
Do you see that?
A Yes.
Q Now, of that water -- for exanple, | think

that's the 26th of April right there -- you would own
.175 of the 25.3 cfs total; correct?

A In terns of the shares that we own,
guess, yes.

Q Ckay. Now, once that water enters the
Sandy Pond at the North Side weir where North Side

neasures the water, is the water nmeasured anywhere el se
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as to goes down in the pipeline or down the ditches
fromthe Sandy Pond, those kinds of things?

A Only by the amount that M. Mirris knows he
punps. | don't know of any other places that it has a
neasuri ng devi ce.

Q Ckay. So if M. Mrris says that he uses
8 cfs of that, that would be taken off that; correct?

A | guess.

Q Ckay. And do you know how much wat er
then, flows fromthe Sandy Ponds down the pipeline into
the Curren Ditch?

A We haven't kept a record of that.

Q So you have no idea of where that water
goes to ultimately, do you?

A QO her than it goes into the headwaters of
the Curren Ditch, and then distributed down there by
t he wat ermaster.

Q Al right. You really don't know how nmuch
of that water actually sinks into the ground, do you?

A Well, we haven't devel oped a record that
shows t hat .

MR. HAEMVERLE: Let's pull up 2075.

"Il offer if they have not -- | think

they're already in -- 207- -- they're already in.

That's not the one. Col or phot ograph.

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611
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THE HEARI NG OFFICER: | don't show those as
bei ng stipulated to.

MR. RANDY BUDGE: | don't show those being
adm tted.

MR MAY: 20747

MR. HAEMVERLE: Yeah, we agreed to that this
norning. That was the col or phot ograph.

MR TJ BUDGE: No, 2027, the one you were just
aski ng about.

MR. RANDY BUDGE: 2027 and 2028 you were asking
about .

Q (BY MR HAEMMERLE): M. Carlquist, I'll
represent to you that 2074 is a photograph that
M. Erwin keeps so he could nanage water for \Water
Di strict 36A.

A Yes.

Q Do you understand that?

A Yes. |1've seen that in your office.

Q You' ve seen that. And you understand
that's what 2074 is; correct?

A Yes.

MR HAEMMVERLE: |'d offer 2074.

MR MAY: |t's been admtted.
THE HEARI NG OFFICER: And | do show, at least in

nmy records, that 2074 is stipulated to.
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Is that correct? | had that |isted
nunerically as one that was stipulated to.

MR. HAEMVERLE: Thank you.

Q M. Carl quist, you understand the |ay of
the land in this photograph, the | ower |eft-hand
portion there's a pond? Do you see that?

A Yes.

Q Do you understand that pond to be the
series of Sandy Ponds that we've been tal king about?

A That's correct.

Q The Rangen facility is over in the mddle,
| oner m ddl e portion of Exhibit 2074.

Do you see that?

A Yes.

Q You'l |l admt with ne that the Sandy
Pi pel i ne does not provide any direct water to Rangen;
correct?

A Well, | guess the water that's provided
then makes it so water doesn't -- it stays in Rangen up

there because it goes down the Sandy Pipeline.
Q That's not the question
The actual physical water, the nol ecul es
that are delivered out of the Sandy Pond, are not
avai l able to the Rangen facility; correct?

A. That's correct.
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Q Ckay. Now, you entered into an agreenent,
which is | GM Exhibit 1016; correct? It's called the
Morri s agreenent.
A Yes.
Q And that's part of the mitigation plan as
wel | ; correct?
A It is.
Q Can you kind of wade through with nme just
general ly how that agreenent works.
Are you ready to tal k about it?
A Yes.
Q Ckay. | think the way this is set up is

that you believe M. Mrris takes 6.05 cfs out of the
Martin-Curren Tunnel; correct?

A He has water rights of that anount, yes.

Q Okay. And the idea is that 1 GM is going
to deliver water down the Sandy Pipeline through the
Sandy Ponds to M. Mrris so Rangen has access to the
6.05; correct?

A Yes.

Q Okay. You do understand today that
M. Mrris only has one water right out of the Sandy
Pond?

A | didn't know that.

Q Ckay. If | tell you that | searched and

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611






© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page

168

Rangen Mtigation Hearing - Vol. | 3/17/2014

found one water right, that being 37-08723,
Exhi bit 1015, you wouldn't disagree with ne, would you?

A | couldn't disagree or agree.

Q You don't know whet her Butch has ot her
rights or not?

A |'ve seen records that show he has nore
rights than that, so...

Q Al right. If that's the only wastewater
right indicated, you re not aware of any other
wast ewater rights available to M. Mrris, correct,
t oday?

MR. RANDY BUDGE: |1'd object. | think the
W tness said he doesn't have any know edge of
M. Mrris' rights. M. Mrris --

MR. HAEMVERLE: |'Ill w thdraw the questi on.

THE HEARI NG OFFI CER:  Ckay.

Q (BY MR HAEMMERLE): | GM doesn't have any
wast ewater rights avail able at the Sandy Pond either
t oday; correct?

A O her than we are using the wastewater that
is there, and no one's objected to our using it.

Q Ckay. So under that theory your use has
been fine and | egal; correct?

A Yes.

Q Use of water w thout objection is a |egal

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611
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use, in your m nd?

MR. RANDY BUDGE: (bjection. Again, asking for
a | egal concl usion.

THE HEARI NG OFFI CER  Sust ai ned.

Q (BY MR HAEMMERLE): |If M. Morris only has
the right to use 2.4 cfs out of the Sandy Ponds, that
would be the limt of what credit would be available to
Rangen currently; correct?

A | don't know that.

Q It woul d depend on whet her ot her wastewater
was available to M. Mrris; correct?

A | assune so, Yyes.

Q Now, during our deposition you and | had a

| ot of discussion about the credit of | GAM being
limted to the actual flows of the Martin-Curren
Tunnel .

Do you renenber our discussion?

A Yes.

MR, RANDY BUDGE: You know, |'m going to object
to this line of questioning. First, it's beyond the
scope of direct. Second of all, the watermaster wl|
be testifying on adm nistration issues, and we al so
have an expert that understands waters rights that wl|
be testifying onit. |It's certainly not fair or

relevant to this proceeding to have a lay witness to
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tal k about water right adm nistration i ssues when he's
already testified he doesn't know anyt hi ng about the
water right specifically.

MR. HAEMVERLE: |'mentitled to ask this w tness
if he thinks that their credit is limted to the flows
in the Martin-Curren Tunnel. | think he's able to
testify to that.

He entered into this agreenent with
M. Mrris. He stated he understands what it says. |
think that M. Carlquist has the full ability to
testify whether he thinks the limt of the credit is
limted by the Martin-Curren Tunnel flows, and he
testified to that in his deposition.

THE HEARI NG OFFI CER.  (Ckay. Overruled, at |east
for right now.

W'l | see where the questions go,
M. Budge. |If they are general inquiries related to
the Martin-Curren Tunnel and not specific as to flow
guantities or how those rights are to be adm ni stered
or what credits to be granted, then I'Il allow the line
of questioning.

MR. HAEMVERLE: Okay.

THE HEARI NG OFFI CER: M. Haemmerl e.

Q (BY VRR. HAEMVERLE): If M. Morris is only

receiving -- or if the flows out of the Martin-Curren
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Tunnel are only 1 cfs, that would be the limt of the
credit you would receive by delivering water to
M. Mrris through the Sandy Ponds?

MR, RANDY BUDGE: You know, |'d object, your
Honor. That is, again, asking a specific hydrol ogical
guestion. And we already have in this record the
Department's records of the tunnel that reflect on
their face that they are not accurate, that they are
not conplete, that they don't reflect all the water
fromthe tunnel, and that the sum of the nunbers are
based on a regression analysis from another spring, not
based on actual flow records.

MR. HAEMVERLE: He's afraid of the answer. He
doesn't want his witness to say.

THE HEARI NG OFFI CER° No. Sust ai ned.

If you want to ask him generally,
M. Haenmerle, you're welcone to ask himgenerally
about what he thinks he's entitled to. | understand
it's a hypothetical question, but it really asks hima
guesti on about what the flows mi ght be.
Sust ai ned.

MR. HAEMVERLE: So | can't ask himthe question
of whether he believes the credit would be limted to
the flows fromthe Martin-Curren Tunnel ?

THE HEARI NG OFFI CER:  That's not the question
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you asked.

MR. HAEMVERLE: That's the question |I'm asking
now.

THE HEARI NG OFFI CER:  (Okay. Ask the question.

Q (BY MR HAEMMERLE): Do you believe your
credit, M. Carlquist, would be limted by the fl ows
out of the Martin-Curren Tunnel ?

A I f those neasurenents were correct, |
suppose it would. M. Mrris has not used the
Martin-Curren Tunnel since we built the pipeline.

Q Do you know how nuch water M. Morris has
been usi ng?

A He' s been using approximately that 6 cfs
because he has to water those fields down there. And
on average, there's records that will show the crops
he's raised and the anmount of water it takes to
irrigate those crops.

Q Right. And the only water right he has to
do that is the wastewater right for 2.4 cfs?

MR. RANDY BUDGE: |s that a question or an
argunent ?

THE HEARI NG OFFI CER: Do you have an objection?

MR. HAEMVERLE: |s there an objection?

MR. RANDY BUDGE: Yes. That doesn't appear to

be a question. It appeared to be an argunentative
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st at ermrent .

THE HEARING OFFICER  I'Ill strike Counsel's
statenent fromthe record. M. Carlquist has said that
he doesn't know the extent of M. Mrris' water rights.

Q (BY MR HAEMMERLE): | believe -- well,
M. Carlquist, I"'mtelling you, assune for the sake of
argunent, that M. Mrris' rights out of the Sandy
Ponds are limted to 2.4 cfs. | want you to accept
that as being true.

A | don't think I will accept it as being
true.

Q Okay. \Whether or not --

A He's had nore rights than that out of the
Sandy Pi peline.

Q You're sure of that?

A Yes.

Q And you're sure he's had a right to
irrigate using 6 cfs of water?

A He' s been using the wastewater com ng out
of there to irrigate with.

Q Right. And your theory is because it's
been avail able and no one's objected to it it's been
fine? | think that's your testinony.

A Yes.

Q Now, | want to go back, bounce back to
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recharge for a nonent again.
You say that you have been -- in past
you' ve | eased water to put it down the North Side Cana
for recharge purposes; correct?
A Yes, we have done that.
Q Okay. So | think during our deposition |
asked you if you're still doing it.
And what was your answer?
A We' re not now doi ng that.
Ckay. And you haven't done that since
when?
A I don't renenber the exact year. It would
be around 2005, 2006, | think, sonething |like that.
Q Ckay. So since 2006 you have not |eased
any water to run down the North Side Canal for the
pur poses of recharge; correct?
A W have not | eased water to do that.
Q The only water right you re aware of that
is used for that purpose, | believe, is a water right

owned by the I daho State Water Board?

A That's what has been used in the past few
years is their recharge right, of which we put into
evi dence we contributed to help cover the costs of
wheel ing that water.

Q | believe that letter that you're referring

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611
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to nentioned a total anount of $47,0007?

A Yes.

Q Do you know how that $47,000 breaks out,
how it was used or howit was allocated?

A | don't. We've asked the Director to see
if we could get a credit for that funding that we
provi ded.

Q For what purposes?

A For this mtigation.

Q What |"mtrying to understand is the letter
said you gave $47,000 to what?

A To the Water Resource Board.

Q For what purposes?

A To hel p provide the recharge.

Q For that one single right, or for many
rights, many projects? Do you know?

A For the recharge that the Water Resource
Board was doi ng.

Q kay. So your testinony is the $47,000 you
nentioned in the letter was for that one, single right
in the North Side Canal?

A Wi ch right?

Q My question's really sinple. \What projects
did the $47,000 that you donated go to?

A For general recharge in the Eastern Snake
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Pl ai n Aquifer

Q Ckay. You don't know what projects that
went to; correct?

A Vell, | know at the tine they were wheeling
wat er down both AFRD 2 and North Side Canal. And that
water -- that funding went to help pay for those costs.

Q Let's go to the water right you filed. |
believe it's Exhibit 1018.

If we could pull that up. Let's have the
date up there sonewhere.

M. Carlquist, I'lIl represent to you that
Exhi bit 1018 is the Application for Permt that the
groundwater districts filed for Rangen's use of water
on the tal us sl ope.

Do you understand that?

A No. We filed it for our use, not for
Rangen's use. Now, if we are required to mtigate. At
the time we filed we didn't know what mtigation
obl i gati ons we woul d have.

Q You filed this not this year; correct?

A A year ago.

Q Right. So this was not filed in response
to any cease-and-desist order, |ike you previously
testified; correct?

A. | didn't renmenber that | testified as such.
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Q Ckay.
A W said we would use it for you to be able

to not have the cease-and-desist order be in effect.

Q Do you understand that cease-and-desi st
order -- do you know what that cease-and-desi st order
says today?

A Today?

Q Yeah.

A Wiy |'ve read it, yes.

Q What do you think it says?

A It says that Rangen cannot continue to use
that water that conmes fromthe talus slopes bel ow the
Curren Tunnel .

Q Ckay. Even though we have been using that
wat er wi thout objection for the |last 50 years?

A It's kind of |like our wastewater rights
we' ve been using. W didn't have a right to it.

Q But you used it anyway. And you testified
that you think that's just fine.

A Vell, we filed on it now, and we're
objecting to your using it, | guess.

Q Ckay. So when we used it for 50 years,
you're putting us to a different standard?

A No. Sane standard.

Q Ckay. Let's go to the purposes of use
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under the permt.

Now, M. Carlquist, |I think I showed you
this permt during your deposition on March 4th, and |
think you said you hadn't seen it previously, previous

to March 4th; is that a fair statenment?

A I think that's probably correct. | knew it
had been filed. 1'mnot sure | had seen the actua
docunent .

Q Ckay. Now, the purpose of use are two:

First is "Mtigation for irrigation.
Do you see that?

A Yes.

Q Do you know what -- have you ever seen a
permt approved with that purpose of use called
"Mtigation for irrigation"?

A | haven't.

Q You al so put under there as a purpose of
use "Fish propagation.”

Do you see that?

A Yes.

Q Now, how did you intend to actually put the
wat er that you have under this permt to a beneficial
use?

A Vell, when we filed for it, we did not know

if we would have any mitigation obligations to Rangen.
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But we thought that possibility, if it came up, we
woul d use it for that. Beyond that, we would have to
see if we could use it for other fish propagation.

Q Ckay. My question is, you understand how
water rights work. You file for a permt for a
particul ar amount of water, and then you got to
actually use it.

Do you understand that?

A Yes. But until it's granted, you can't do
anything to use it.

Q Right. That's correct. Do you have any
noti on how you or any of the other groundwater
districts are going to perfect this water right, how
you in fact are going to performfish propagati on on
Rangen's property?

A Well, the main thing we're going to do is
ask the Departnment to allow us to use this for
mtigation.

Q Ckay. | see the purpose of use that you
applied for as sinply fish propagati on.

Do you see that?

A Yes.
Q I didn'"t wite it in. Your |lawers did.
A Yes.
Q Do you have any idea how you're going to
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perfect that purpose of use?

A Not totally, no. W didn't know at the
time the permt was filed what our obligations would
be, if we even needed it for that mtigation. So...

Q Ckay. So ny question is, you have no idea
how you're going to perfect this water right by raising
fish on Rangen's property, do you?

A O bel ow Rangen's property. | don't know.

Q I think the place of use that you
identified in this water right is Rangen's property.

A That could be. |1'mnot sure. | didn't
|l ook at it that closely.

Q Do you have any idea whether the so-called
mtigation for irrigation is going to injure any
downstream people in Billingsley Creek or the Curren
D tch?

A It woul d be a nonconsunptive right that we
woul d ask for

Q I think you're asking for mtigation for
irrigation.

How i s that nonconsunptive?

A That m ght have been a little bit of a
m snoner when it was typed. | don't know.

MR, RANDY BUDGE: Counsel, characterize your

guestion correctly.
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MR. HAEMVERLE: |'Il nove on.

MR, RANDY BUDGE: Just to clarify the record --

MR. HAEMVERLE: |'Il nove on.

MR, RANDY BUDGE: -- you m srepresented in your
guestion to the witness that it was an irrigation. It
actually says, as you'll see there, "For: Mtigation
for irrigation.”

MR. HAEMVERLE: | will nove on.

THE HEARI NG OFFI CER:  Ckay.

Q (BY MR HAEMMERLE): Now, | won't ask you
to know this, M. Carlquist, but I'Il tell you that I
think the Departnment rules specify that if you don't
own the property where you have applied for the use,
you have to show sone action you' ve taken to obtain
consent to go on the property, perm ssion, or,
according to your own application, em nent domain.

Do you know what that neans?
A To a certain extent.
Q Em nent domai n neans you're going to cone

in and take the property.
Do you understand that?
A O use of it.
Q And none of the districts have started that
process of going in and obtaining rights to Rangen's

property; correct?
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A Not yet, no.

Q And you understand that Rangen has filed a
conpeting application for the same water off the talus
sl ope that we've been using for 50 years wthout
obj ection? Do you understand?

A Yes.

Q So | think you have characterized it in the
mtigation plan your idea is to assign the water right
permt to us.

Wiy woul d you assign the water right permt
to us?

A At this point in tine to provide any
mtigati on needed by the Departnent.

Q Is it your intent to go in and perfect the
water right, and after you've perfected it assign it to
Rangen?

A | guess that's one possibility.

Q What's the other possibility, in your m nd?

A I don't know exactly. That would be about
the only thing, | guess. |I'mnot -- froma |egal
standpoint, | couldn't tell you.

Q Al right. Fair enough. Understanding
that Rangen has a conpeting application for that water,
you don't expect Rangen to go and perfect your water

right application, do you?
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A No. But again, it's first intinme. And
this was filed a year ahead of Rangen's permt
application.

Q But you have no idea how you're going to
perfect it, do you?

A Not totally.

Q Not totally. Wat's part of your idea?

A Vell, we would ask that it be used at this
point in time for mtigation for the order that's been
i ssued.

Q By the way, can we | ook at the signature on

this particul ar application.
The signature on the application is, |
bel i eve, Thomas J. Budge, TJ Budge; correct?

A That's correct.

Q And at the deposition | asked you if you
had gi ven M. Budge any power of attorney to sign off
on this application; correct?

A Well, | don't renmenber exact power of
attorney, but they do represent us as attorneys for the
groundwat er -- | GMA

Q But you didn't give M. Budge's firmthe
power of attorney to sign this application on your
behal f; correct?

MR. RANDY BUDGE: WII you clarify that you're
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referring to a witten docunent as opposed to if he may
under stand power of attorney, he'd given us a power to
act on his behalf. You nean a signed, witten power of
attorney?

MR. HAEMVERLE: Well --

MR. RANDY BUDGE: W'l stipulate that there was
not a signed power of attorney with the Departnent with
respect to this application. But there are many powers
of attorney signed by IGM and the districts in our
favor unfiled with the Departnent on other nmatters. |If
you want us to stipulate that it was not filed in this
case, we'll do it.

MR. HAEMVERLE: Thank you. 1'Il accept that
stipulation, that there's been no power of attorney
signed on this particular application.

THE WTNESS: | will say that we knew t hat
M . Budge signed this on our behalf.

Q (BY MR HAEMMERLE): | think you testified
that you weren't aware of this application until
March 4th, 2014, one year after it was fil ed.

A Well, we knew that they were filing this
and that they did it on our behalf. Wen we had the
previ ous hearing, that's when this information cane up.
And we tal ked about it, and we knew they were going to

file this for us.
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Q Do you have any resol utions out there,
standi ng resol utions, bylaws of your organization
gi ving your attorneys power to sign docunents on your
behal f, outside of a witten power of attorney?

MR. RANDY BUDGE: (bjection. Relevance, beyond
the scope of direct.

THE HEARI NG OFFI CER:  Sust ai ned.

Q  (BY MR HAEMVERLE): Now, M. Carl quist,
tal ki ng about proposals 6 through 9 of the mtigation
plan, let's talk about those for a m nute.

When we last nmet on March 4th, | think you
testified that you didn't have -- you weren't aware of
any specifics for these things; correct?

A O -- not specifics, no.

Q Ckay. You hadn't hired any engi neers, you
hadn't contacted any surveyors to obtain right-of-ways,
you haven't sought to purchase pipes or those kind of
t hi ngs; correct?

A No. We just had sone prelimnary geol ogic
information that came out of the first hearing that was
procured by us through these experts that we hired
about the geology of the situation for part of those
things. But beyond what was given at that tinme, we
have not had tine to do anything further.

Q Ckay. You did testify on direct that you

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611
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had contacted sone of the peopl e above about perhaps
the so-called over-the-rimproject?

A Yes.

Q Do you have any peopl e signed up under
contracts for that?

A No.

Q Have you started the transfer process that
it would take to put those water rights on a different
pl ace of use?

A No.

Q Have you tried to figure out how you're

going to get season-round use to Rangen under any of
these proposals, any of them 1 through 9?

A Not this one. But we know it has been done
in the past. And we have had that approved in a
previous mtigation.

Q You had what, a specific design approved or
a concept ?

A We had a desi gn approved and the concept
and sone of the transfers that the Departnment approved
that we could set up such a thing and punp year-round
over the rim

Q Ckay. You didn't actually go forward with
that project, did you?

A Ve did.
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Q You di d?

A W spent a lot of nmoney. We did all of the
i nprovenents on top of the rim W just didn't get the
pi peline built over the rimyet to deliver it. But we
put nost of the infrastructure in place on top of the
rim

Q And are you delivering water to this
proj ect?

A No.

Q Wy not ?

A Because we don't have to.

Q So you didn't ultimately follow through
with that project?

A It was not conpleted, but it could have
been conpl et ed.

Q But this one you don't have any people
signed up for contracts; correct?

A No.

Q So you don't know who's going to be on it,
how rmuch water you're going to be able to obtain, those
ki nds of things; correct?

A We've | ooked at the water rights on top of
the rim And we know that it's sonething we can nmake
wor k, but we don't have any detail worked out yet.

Q Ckay. To be sure, you have no specific
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engi neeri ng understandi ng how those water rights woul d
be connected by pipes?

A No.

Q You have no idea of what it will take to
obtain the easenents to do that?

A We haven't done any of the easenent work
yet, no.

Q You have no idea what approvals you m ght
need from say, the County or State to do that?

MR. RANDY BUDGE: Your Honor, |'d object. The
W tness has said they've done nothing up there yet.

So you don't need to continue to ask
repetitive details when he's already answered that he
has not done any of the work to design or to engi neer
it. 1'll object on the basis of asked and answered
mul tiple tinmes.

THE HEARI NG OFFI CER:  Overruled. "Il allow
sone exploration in this area. It is
Cross- exam nati on.

Q (BY MR HAEMMERLE): You haven't done
anything to ascertain the quality, water quality of
these water rights?

A We have not had the water tested up there
yet, no.

Q You haven't done anything to ascertain

208-345-9611 M & M COURT REPORTI NG SERVI CE,
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whet her the tenperature of these water rights would
work for a fish propagator?

A Not on these wells, no.

Q You haven't done any anal ysis of how
rel ocating those rights mght injure other potenti al
users?

A No.

Q You don't understand the conplete
reliability of those sources right now because you
don't know what they are; right?

A Vell, we know there are wells that are
bei ng used up on top of the rim

Q Ckay. So | think you fairly described
options 6 through 9 as theoretical concepts at your
deposition, and today nothi ng has changed.

Is it fair to leave it at that?

A Well, they're nore than theoretical. W
know there are things that we can nmake worKk.

Q You just haven't done any of it?

A We have not yet gone forward and started
engi neering or contracting to put themin place.

Q I kind of want to understand why you
haven't started that process.

You do know that Rangen made a call in
2003; right?

208- 345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-
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A Yes.

Q They went through three different decisions
of directors; correct?

A Vell, | guess. |I'mnot sure which three
you' re tal ki ng about.

Q And you know since 2003 Rangen has been
actively seeking a hearing on its water call before the
Departnment of Water Resources; correct?

A No, | did not know they had been actively
seeking that all that tine.

Q That cones as news to you?

A Well, | didn't know they had been since
2003, because back then it was ruled a futile call,
their particul ar order.

Q Fair enough. So what you do is you wait
for an actual call to cone; right? You don't do any
active planning for these calls, other than sonme of the
conversions and recharge efforts you do?

A We are actively working to stabilize and
i mprove aquifer levels. And nost of these things we've
been doi ng show that. And now what we've been doi ng,
we' re asking for what credit can conme forward for this
particul ar order.

Q SO you just wait -- you wait for a surface

water to nmake -- a surface water user to make a
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successful call, hope for the best that it's a futile
call, that's your best defense there; correct?

A | suppose, yes.

Q Ckay. And if you're not successful, then
you'll just react to it once the Departnent issues an
order of curtail nent?

A Well, it wouldn't make sense to drill a
hori zontal well or build an over-the-ri m punping
station until we knew what we had to do.

Q Ckay. Do you understand the Director's
order says that shall provide 3.4 cfs of water this
year; right?

A Yes.

Q Ckay. But you want nore than a year
perhaps to get all this stuff done?

A It's very difficult to provide water to a
di rect spring.

Q So as you sit here today, you can't testify
with a degree of certainty that you' re going to provide
3.4 cfs of water in year one; correct?

A | can't.

Q And just so we can lock it up, naybe, for

the Sandy Ponds you cannot mtigate for Rangen's
year-round use? You admt to that; correct?

A Well, we can't provide water year-round.
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But a fish hatchery needs stability. And if in the
time we're providing mtigation their water decreased
dramatically, it's really hard to raise fish for |ess
than half of the year when it would cone back up
outside the irrigation season. So it does help them
year - round.

Q But since M. Morris only has irrigation
rights, mtigating for M. Mrris' use woul d not
satisfy Rangen for its year-round use; correct?

A Not with direct water, no.

MR. HAEMVERLE: | think that's all the questions
| have.

MR. RANDY BUDGE: A few on redirect, if | may.

THE HEARI NG OFFI CER:  Yes, M. Budge.

REDI RECT EXAM NATI ON
BY MR RANDY BUDGE

Q M. Carl quist, Counsel asked you about
things that wouldn't provide water inmediately with
certainty to Rangen

Was it the District's intention to assign
the water right permit in Billingsley Creek to provide
wat er imedi ately to Rangen?

A Yes.

Q And that would provide water with certainty
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t o Rangen?

A Yes.

Q And was it the plan's intent in continuing
to agree to deliver irrigation water to Butch Mirris to
enabl e water fromthe Curren Tunnel that otherw se
woul d be diverted to Morris to be delivered i nmedi ately
to Rangen?

A Yes.

Q And with certainty to Rangen?

A Yes.

Q And do the water that accrues to the Curren
Tunnel as a result of the conversions, the recharge,
the CREP prograns you described, are those intended to
provi de benefits to Rangen i mmedi atel y?

A Yes.

Q And wth certainty?

A Yes.

Q And woul d it be accurate to say that one

thing that we know for certain is that Rangen, based on
its filings in this case, does not want anything that
provi des them water --

MR, HAEMVERLE: (bj ecti on.

Q (BY MR RANDY BUDGE): ~-- inmmediately or
certainty fromthese mtigation proposals that the

di stricts have proposed?
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MR. HAEMVERLE: (bjection. It calls for
ascertai nment of agreements or no agreenents. It's
just wong. And I'mgoing to have a conti nui ng
objection to it.

THE HEARING OFFICER:  |'I| sustain the
obj ecti on.

Q (BY MR- RANDY BUDGE): I'd like you to turn
back to Exhibit 1014. Counsel seened to suggest that
there is sonething simlar and consistent with Rangen
illegally diverting water for which it has no right
fromthe talus slope for 50 years, that that's the sane
as what use the districts have been made through the
Sandy Pipeline for the last ten or so years. Now, |
want to go back to Exhibit 1014.

And | think you testified that's the
agreenent that your districts have been acting under
since 2004 with respect to the use of the Sandy Pond
and the Sandy Pipeline to deliver water --

A Yes.

Q -- correct? And that agreenment -- | asked
you this earlier -- specifically says on page 5 that
your District was to use the best efforts to convey the
spills fromNorth Side Canal to the Sandy Pipeline
project into the pipeline; correct?

A. That's correct.
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Q And | think you testified that you' ve been
perform ng that agreenent to date?

Yes.

Q I"d like you to turn to the signature page
of that agreenent, begi nning on page 7.

And that appears to reflect that the
governor, Dirk Kenmpthorne, for the State of I|daho
signed that agreenent; correct?

A Yes.

Q And if you'll turn to the second page,
you'll see it was al so signed by the speaker of the
house of representatives, M. Bruce Newconb; correct?

A Yes.

Q It was al so signed by the president
pro tem Robert CGeddes, for the senate?

Yes.

Q Based upon those approvals by the State,
did you have any reason to believe that you needed
anything further to do what you agreed to do in that
agreenment ?

A No, we did not.

Q Now, if you'll |look at the other signatures
there, the other -- all of the other major trout

farmers in the Thousand Springs area seened to have

signed off. M. Steenson for Cl ear Lakes and Ri m Vi ew.
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You'l | see Rangen signed off on the agreenent.

Did you have any reason to believe until
this proceeding that those parties were going to object
to you doi ng what you were agreeing to do without a
wast ewat er permit?

A No, we didn't.

Q Wth respect to the operation of the Sandy
Pond, did your District agree with North Side Cana
Conmpany to assune all responsibility for that
wast ewat er once it was di scharged into the pond?

A Yes, | think we did.

Q One final question. Counsel had asked sone
guesti ons about conversions and whether farners would
go back and forth.

Is there any reason or incentive for a
groundwat er punper to go back to operation of their
wells as long as there is surface water available to
supply the converted acres?

MR. HAEMVERLE: (bjection. Calls for
specul ati on.

THE HEARI NG OFFI CER:  Overrul ed.

THE WTNESS: GCenerally speaking, nost of them
are very happy to use the surface water that we can,
nost of the time, supply to them have been very

successful in supplying to these conversions. They
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recognize it's a benefit to the aquifer. And we punp
fromit, and so we need that aquifer to be healthy too.

Q Ckay. | think your answer was fromthe
perspective of North Side Canal Conpany.

From the perspective of an individual
punper |ike yourself, if you have signed up for
conversion and are using surface water and that surface
water is available, is there an incentive for you to go
back and start punping your well?

A No.

Q What is the disincentive for punping your
well? Is it the costs of punping it?

A Well, sonetines the cost is -- sone of
these, it's actually been nore expensive to do the
surface water. And -- but since they have signed up
and been doing that, they've still done it. |It's been
breakeven or sonetinmes -- for exanple, sonme years, you

know, dependi ng on how nuch water is avail able, |easing
that water costs nuch nore in sonme years than other
years.

And so sone of these fol ks who have entered
into this agreenent have actually ended up maybe
costing themslightly nore or at best a breakeven for
doing it. But generally, it's -- there's sone econom c

incentive for doing it.
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Q Based on your know edge, if a punper is
bei ng supplied with surface water and that water is
avai l abl e, do they ever convert back to their -- run
their punps during that irrigation season?

A We've only had one small converter say he
didn't want to continue. All the rest of them have
continued doing it.

MR. RANDY BUDGE: That's all | have. No further
guesti ons.

THE HEARI NG OFFI CER: Recross, M. Haemmerl e?

RECROSS- EXAM NATI ON
BY MR HAEMVERLE

Q M. Carlquist, Exhibit 1014, the so-called
agreenent that you've been testifying about, you
understand that was a one-year agreenent; correct?

A Well, it had sonme long-termcomitnents in
it that we made for that one year, but it does say it's
for one year in the agreenent.

Q Ri ght .

A But we made those conmtnents that have
been referred to for long term

Q I need to understand what you just told
M. Budge.

You're saying you' re only aware of one
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person that went back to groundwater punping on a
conver si on?

A Yes.

Q Even though you tell these people that they
shoul d be ready to go back to punping water?

A Wll, | don't tell themthat.

Q | thought that's what you said previously.

A No, | said they need to have that option in
case -- in the instance where we could not rent water
for them They need to naintain their physica
facilities in place so that if we cannot deliver water
to themthen they can punp their wells.

Q And | thought |I asked you on
cross-exam nation if you kept active records of who
went back punping on these conversions, and | thought
you said you didn't know.

A We know how many -- we send out an
agreenent to them each year and ask them how nuch water
they want. And only one of them has cone back and said
"No, | don't want water because |I'mnot going to do it
anynore."

Q Ckay. That's two different things.
So of those people you don't know who m ght
have turned their punps on or not at any given tinme?

A W do not keep a record -- you nean turn
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their punps on while they're punping surface water?

Q Yeah. In case it wasn't available at any
given tine.

A We don't keep a record of that.

Q And you don't know who m ght have turned
their punps on or off; correct?

A No. Not as a groundwater district.

MR. HAEMVERLE: No further questions.

THE HEARI NG OFFI CER  Ckay. Al right. Thank
you.

Ch, | have a couple of questions,

M. Carlquist. Let me back up here.

EXAM NATI ON
BY THE HEARI NG OFFI CER

Q M. Carlquist, in your testinony you stated
that you or | GM had requested that the Departnent
recogni ze credits for water that has been delivered out
of the Sandy Pond for recharge; is that correct?

A That's new this year. This is the first
time we felt like -- we haven't had a need for credit
down there previously. And so | think that's one that
we' ve asked for you to do.

Q And does anyone have any records of the

guantity of water that's been diverted for groundwater
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recharge or delivered for groundwater recharge?

A Not that we have devel oped, we don't. W
have records that were put on of the Departnent know ng
how nmuch water has conme down and been pretty well
delivered into the Sandy Pond conpl ex.

And then we woul d just have to extrapol ate
how much of that water went to agriculture down there,
based on water use of the crops, | assune.

Q Ckay.

A It's sonething that we could have devel oped
earlier that we did not -- you know, with the previous
futile call we were not trying to keep records and gain
credit for that.

Q Ckay. And the other question is, do you
know whet her the | and owned by Butch Mrris is |ocated
within the North Side Canal Conpany place of use?

A | do not.

THE HEARI NG OFFI CER:  Ckay. Al right. Thank
you.

Any further questions based on what | have
asked?

MR. RANDY BUDCE: Just a clarification.

THE HEARI NG OFFI CER:  Ckay.

MR. RANDY BUDGE: M. Director, | think we have

in evidence by stipulation the deposition of Al an
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Hanst en, the manager, and we've already had questions
on Exhibits 2028 and 2029. That woul d answer your
guestion, are there records of water being delivered to
the Sandy Pond. Those are records that are in evidence
in this case.

THE HEARI NG OFFI CER°  Ckay. And with respect to
that question, are Exhibits 2027 and 2028 in the
record?

MR. HAEMVERLE: Director, 1'Il take exception to
Randy' s characterization of those exhibits. They
sinply show how nuch water is going into the pond.

MR. RANDY BUDGE: That's what | neant.

MR. HAEMVERLE: There's no neasurenents bel ow.
You can't figure it out.

THE HEARI NG OFFI CER Yeah. And | understand
fromthe questioning that's the case, that there are
neasurenents of water flowing into the pond, and there
are measurenments of water delivered to Butch Mrris,
and there are not any other neasurenents.

And | just wanted to explore with
M. Carlquist whether there were any direct
nmeasur enents of water delivered for recharge, and he
confirmed to nme that there are no records of that
di rect diversion for recharge. That's ny

under st andi ng.
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Ckay. Now, do we have Exhibits 2027 and
2028 in the record, Garrick?
MR, BAXTER: |'m show ng that those have not
been adm tted.
THE HEARI NG OFFI CER:  And so ny notes show t hat
2027 and 2028 were not exhibits both parties stipul ated
to adm ssion.
So, M. Haemmerle, | don't know whether you
wish to offer themor not. |'mdoing sone

housecl eani ng ri ght now.

MR. HAEMVERLE: Yes. | would offer 2027 and
2028.

THE HEARI NG OFFI CER: M. Budge?

MR. RANDY BUDGE: Yeah, | think we'd actually
al ready put those in evidence as a part of our
prelimnary stipulation that the testinony and exhibits
of Al an Hansten would all be admtted, and these would
be part of that. So yes.

THE HEARI NG OFFI CER:  Ckay.

MR RANDY BUDGE: | think there are others. But
2027 and 2028 were part of those exhibits fromhis
t esti nony.

MR. HAEMVERLE: Anot her one of note is an
agreenent dated 1997. It's 2024. It is -- it was

attached to M. Hansten's depo. And that was the
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agreenent between the North Side Canal Conpany and
M. Candy.

MR, RANDY BUDGE: Correct.

MR. HAEMVERLE: | would offer that as well.

THE HEARI NG OFFI CER:  So are we anendi ng the
list of exhibits to which the parties have stipul at ed
to the adm ssion of?

MR. HAEMVERLE: There nmay be overlap, Director
bet ween our nunbers and their nunbers.

THE HEARI NG OFFI CER: But we are referring to
t he 2000 series here.

MR. HAEMVERLE: That's correct.

THE HEARING OFFICER: We're referring to 2024,
2027, and 2028.

Do the parties want to stipulate to the

adm ssi on of those three docunents?

MR, RANDY BUDGE: Yes.

THE HEARI NG OFFI CER  Okay. All right.

(Exhi bits 2024, 2027, and 2028 received.)

MR. RANDY BUDGE: And we actually have
stipulated to all of the exhibits attached to
M. Hansten's deposition.

MR. HAEMVERLE: Yeah.

MR. RANDY BUDGE: So there may be sone ot hers.

We'll sort themout between Fritz and | and give you
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the ot her nunbers by stipul ati on.

THE HEARI NG OFFICER:  And |'m assum ng that the
stipulation regarding the exhibits attached to Al an
Hansten's deposition, the stipulation is a part of the
stipulation to use his deposition for purposes of this
hearing. That's ny confusion, because | didn't know
that there were exhibits that were marked that were a
part of the deposition.

MR. HAEMVERLE: The difficulty, D rector, is
that for all the depositions a common exhibits bookl et
was created. So it's kind of hard to -- so when you
have a deposition exhibit, the exhibits aren't actually
in that deposition. They're in a binder.

THE HEARI NG OFFI CER:  Ckay.

MR HAEMVERLE: And so we have to
cross-reference those a bit. So it's alittle bit of
an accounting dil enma.

MR, RANDY BUDGE: We'll figure that out.

THE HEARING OFFICER: 1'Il rely on the parties
to guide ne through.

Okay. Thank you.
Thank you, M. Carl qui st.

MR, RANDY BUDGE: W call --

MR. TJ BUDGE: Short break.

THE HEARI NG OFFICER: Are we finished with
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M. Carlquist? D d you wish to ask hi msone questions?

MR. HAEMVERLE: Yeah, |I'mdone with
M. Carl qui st.

Thank you, M. Carl qui st.
THE HEARI NG OFFI CER:  Ckay. Thank you,
M. Carl quist.
Let's take an afternoon break. Cone back
at 25 to the hour.

MR, HAEMVERLE: When we cone back, do you intend
on us maybe sumari zi ng sone of the highlights of
M. Hansten's depo, or just adm ssion of it?

THE HEARI NG OFFI CER° What's the next w tness,
M. Budge?

MR TJ BUDGE: W need to nmake sure we get
Ms. Yenter on today.

MR. RANDY BUDGE: We're going to do Brian Higgs
next, which should be relatively short, and then have
Ms. Yenter, who has to be on and off today. And then
if we have nore tine...

MR. HAEMVERLE: Ckay. Let's keep noving. Fine.

THE HEARI NG OFFI CER  Ckay. Geat. Thanks.

(Recess.)
THE HEARI NG OFFI CER° W are back on the record.
And we are ready for another wtness,

except, M. Budge, | need to --
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MR. RANDY BUDGE: Thank you. Brian --

THE HEARI NG OFFI CER Just a minute. | need to
extend an apology to Gary and Linda Lemmon for not
including themin the exam nation of M. Carl quist.

And naybe | need to nove themover in the centerline of
si ght because they're clear over here to ny left.

M5. LEMMON: We'll do this (indicating).

THE HEARI NG OFFI CER° Wul d you, please. And
|'ve also asked Garrick to please prod ne with a sharp
stick if I mss themin the order of exam nation. And
| have consulted with them

And | just want to state for the record --
and if they'll confirmthat they don't or do not or did
not have any further questions for M. Carlquist during
exam nati on.

Is that correct?

MR, LEMVON. | did not have any further
guesti ons.

THE HEARI NG OFFI CER:  Ckay. Well, and pl ease,
will you wave at ne, because, again, you're sitting off
on the periphery fromne, and I don't want to negl ect
you. It's inportant that you partici pate and be a part
of the proceeding. So | apol ogize, for the record.

Okay. M. Budge.

MR. RANDY BUDGE: Thank you. Brian Hi ggs called
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to be sworn.
THE HEARI NG OFFI CER  Ckay. M. Higgs if you'l
rai se your right hand.
BRI AN HI GGS
havi ng been called as a witness by | GM and duly sworn
to tell the truth relating to said cause, testified as
fol | ows:
THE HEARI NG OFFI CER:  Thank you. Pl ease be
seat ed.
M. Budge.
MR. RANDY BUDGE: Thank you.
DI RECT EXAM NATI ON
BY MR RANDY BUDGE
Q Good afternoon
A Hi .
Q Coul d you state your nane and busi ness

address for the record.

A Brian Hi ggs, 355 West 500 South, Burley,
| daho.

Q Coul d you summari ze your current
educat i onal background.

A | have a degree in -- a bachelor's degree
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i n geol ogy and experi ence.

Q Are you a licensed geol ogi st?

A Yes. |I'ma |licensed geol ogi st.

Q And in good standing in that capacity?

A Yes.

Q Coul d you pl ease summari ze briefly your
wor k experi ence.

A Yes. | worked seven years for the United
St at es Ceol ogi cal Survey water resources division. |
wor ked 14 years for various governnent contractors at
the INL.. And we started -- | started a smal
consulting firmin 1997. And we've been doing that
si nce then.

Q And what's the nane of your consulting
firnf
Water Wl | Consultants, Incorporated.
You're the owner and operator?

Yes.

o > O »F

And what's the nature of the business with
Water Well Consul tants?

A We are hydrogeol ogi sts and consult in that
field.

Q And how many enpl oyees do you have?

A We have four full time and we had three

seasonal in the summer.
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Q And do they work under your direct
supervi sion and control ?

A Yes.

Q Are you al so the watermaster in Water
District 1407?

A Yes.

Q And as wat ermaster, what do your duties and
responsibilities include with respect to Basin 35 and
Sout hwest Irrigation District and Goose Creek
Irrigation District?

Basin 35, nothing. Basin 45.

Q Basin 45. Excuse ne.

A Yeah.

Q  45.

A Basin 45, we ensure the deliveries and
for -- to make sure they're proper and no legality --
with legality.

Q And you al so do consulting work with
Sout hwest Irrigation District and Goose Creek
Irrigation District?

A Yes.

Q And is that by contract? Do they hire you
to do work?

A They hire me to do work, yes.

Q And how | ong have you done consulting work

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611






© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page 211

Rangen Mtigation Hearing - Vol. | 3/17/2014

with those two districts?

A 200- -- we started in 2001.

Q And what's the nature of the work that you
do for those two districts?

A W manage all their mitigation and their
r echar ge.

Q Wthin those two districts, Southwest and
Goose Creek, howis water neasured? Do they use -- the
wells use neters or --

A W have neters. Al nobst -- we've got about
70 -- 75 percent neters.

Q And what wat er neasurenent do you do for
those districts?

A As the -- as consulting with Sout hwest, we
just do their -- their mtigation activities and
r echar ge.

Wth 140, we do all the neasuring of al

the wells, the discharge, and reporting of those.

Q So when you descri be neasurenent work that
you perform it's all done based on neters?

A Yes.

Q And you indicated that you do some contract

wor k on various projects for Southwest and Goose Creek.
What are those projects that you work on?

A They do soft -- they do all the mtigation
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activities that we -- that have been discussed: soft
conversions, direct recharge, CREP acres, voluntary
curtail nment.

Q Are those each separate prograns for those
districts, or do you run themall together for the
districts?

A W do themall.

Q Ckay. Explain exactly what you do with
respect to operating those project conponents CREP
vol untary dry-ups, recharge, and conversi ons.

A Ckay.

Q What are you responsi ble for on behal f of

the districts?

A Ckay. Sout hwest has one farmis all in the
CREP program And so we ensure that he doesn't use the
ground and that his wells are not utilized.

For soft conversions we --

Q Let me -- excuse ne for interrupting. Let
nme just go ahead and tal k about each of those
separately.

A Yeah. (Good i dea.

Q Cenerally you do all of the work and
measurenents for both districts on those prograns you
descri bed: CREPs, voluntary recharge, and conversions?

A. Yes.
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o > O P

Let's tal k about each one.

The CREP program when did that begin?
"' m not sure of the date.

Do you know t he approxi mate year?
2006, 2007, somewhere in there.

And do you know how many -- you said there

was one farmthat was invol ved?

o > O P

Yes.
And how many acres are involved?
751.

And is that a fixed nunber of acres year in

and year out, or does it vary?

A
Q

Fi xed.

Are all of that particular farner's acres,

the 751 acres, are all of the water sources fromthe

groundwat er shut off?

A.
Q

Yes.

And is it all being supplied -- excuse ne.

Has all of the |and been returned to dry conditions?

> O >

Q
acres, what

A

It's idled, yes.

As part of the CREP progran?

Yes.

So with respect to managi ng those CREP
do you have to do to manage thenf

We sinply keep track that he doesn't turn
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his wells on and that there's no irrigation on them
Q And do you report those CREP acres on an
annual basis to the Departnent?
A Yes.
Q And what -- is it the Departnent that
cal culates the credit for those acres that those

districts recei ve based on the nodel ?

A Yes.
Q Do you do any nodel runs of your own?
A W do.

Q And what's the purpose of your nodel runs?

A Just to ensure that what the Departnent
gets and what we get is equal, close.

Q Do you have a duplicate of the ESPA nodel ?

A Yes.

Q And you run the nodel to validate the

Departnment's work?

A Yes.
Q And if there are sone issues, you resolve
it wwth the Departnent, | assune?

A W would, if there were any.

Q Ckay. All right. You also nentioned that
there were sone other voluntary dry-ups.

A Yes.

Q Can you descri be what those consist of.
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A Yes. W catal og and keep track of any acre
that has a valid water right that is not being
utilized. And --

Q Referring to a groundwater right?

A Groundwat er right only, yes.

And so we verify that through the farners
and | and phot os.

Q What does that program consist of, the
dry-up progranf? Are farnmers conpensated to dry up, or
how does that work?

A No. No. It's all -- that's what we call
the voluntary curtail nent.

Q So how does a farnmer sign up for voluntary
curtail ment?

A He just calls ne.

Q So do you keep track of the participants
that sign up and they enroll by acres and description?

A Yes.

Q And then do you keep records of that?

A Yes.

Q And do you report those records to the
Department as wel | ?

A Yes.

Q And does the Departnent run the nodel, as

far as you know, to calculate the associated credit?
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A Yes.
Q And is it your responsibility to make sure

that the acres that are enrolled in fact remain dried
up for the year?

A Yes.

Q Is that situation |ike sonme soft
conversi ons where people mght turn back on during the
year, or is that permanent during a particul ar
irrigation season?

A When we first started, we told themit was
a five-year. And we're down to about three years now.

So everybody that put in an acre had cormitted to a

five-year.
Q | see.
A And now we're down to three years. So

wi t hout calling and wi thout verification, they're not
allowed to break out any ground that has been idl ed.

Q So the nunber of acres in the voluntary
dried up programis essentially fixed for the five-year
sign-up ternf

A It was. The five-year sign-up ternmls over.

Q Ckay. And do you al so use your nodel runs
to validate or verify the results of the Departnent's
runs establishing credits?

A. Yeah. It's all in the sane deal.
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Q Ckay. You indicated you were al so

responsi bl e for the conversion program
Can you descri be when the conversion

program began in Sout hwest and Goose Creek districts?

A Yes. The conversion programtakes place
only in Southwest. Goose Creek has no soft
conversions. And they began in the md-'90s. And they
started punping water south of the BID canal up on
ground that was not incl uded.

And t he agreenent was nmade that for

what ever anmount of surface water they get, they'll turn
of f a groundwater well of equivalent. And it has
spread fromthere to the Murtaugh area and then back.
They al so have a pipeline that they run fromthe river
back. They call it the West Casual Pipeline.

Q And how many acres are involved with
Sout hwest Irrigation District in the conversion
pr ogr anf

A Probably 25,000 acres. And then an
addi tional 10- to 15,000 over in Miurtaugh area.

Q Is the Murtaugh area within the Geat R ft
trimline established in the Rangen case?

A Murt augh i s outside the ESPA

Q Ckay. So if we're tal king about areas --

acres of conversion of Southwest Irrigation District

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611






© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page 218

Rangen Mtigation Hearing - Vol. | 3/17/2014

w thin the ESPA, that would be the 25,000 dollar -- or
25, 000- acre nunber you gave ne?

A Yes. |It's closer to 30-. But 20- -- yeah,
somewhere in there

Q Wul d the exact nunbers be reported to the
Departnment on an annual basis?

A The exact volunes. They go by vol une,
rather than acre. But yes.

Q Vol une of water delivered to the conversion
acres?

A Right. And that has to change a little bit
dependi ng on the availability.

Q And what's the source of that surface water
that's delivered to those acres?

A Sout hwest owns sone water rights. And they
| ease fromthe various sources. They try to get sone
fromthe water bank. They'll get sone fromprivate
| eases with canal conpanies, nunicipalities.

Q And those woul d be | eases of storage water
in the Upper Snake reservoir system to your know edge?

A Yes, uh-huh.

Q And how are the costs of that involved in
the leasing and delivery of that surface water handl ed
within the districts?

A The District pays for all the water up
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front, and then the nenbers are assessed, dependi ng on
use.

Q So do you report on an annual basis the
amount of water in acre-feet delivered to the converted
acres?

A Yes.

Q But you don't report the nunber of acres?

A That's correct.

Q Could we pull up, please, Justin
Exhi bit 1021.

You may have a copy there in front of you,
Bri an.

A Ckay.

Q But | think it's only one page, so maybe we
can | ook at the spreadsheet here up on the screen.

A Okay. Yeah.

Q The spreadsheet has several tabs on the
bott om

Is this a spreadsheet that is prepared and
nmai ntai ned by you as a part of your work for the
District?

A Yes.

Q And the tabs on the bottom seemto refl ect

conversions, recharged, idled acres.

Is idled acres the dried up acres?
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Yes.
Q Coul d you, Justin, click on the first tab
Ckay. Do you recognize that now as a
spreadsheet that you prepared?
A Yes.
Q So when you testified earlier about
mai ntai ning the records and reporting to the
Departnent, would this be the record that's reported to
t he Departnent?
A Yes.
MR, RANDY BUDGE: We'd offer Exhibit 1021.
MR. HAEMVERLE: Question in aid of objection?
THE HEARI NG OFFI CER:  Yes.

VO R DI RE EXAM NATI ON

BY MR HAEMMERLE:

Q M. H ggs, the acres that are up on the
chart that you drafted, do those include conversions?

A Those aren't acres. | don't know what
you' re | ooki ng at.

Q What is -- | can't read --

M5. BRODY: It says acre-feet.

Q (BY MR HAEMMERLE): -- acre-feet, the
anount of water that's covered by the conversions?

A. That's the anobunt of water that's delivered
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to that individual

Q Ckay. For those people who do conversions;
correct?

A For that person right there.

Q Ckay.

A Yeah.

Q And do you verify that they don't in fact

punp during the year --

A | do.

Q -- at any given tine?

A Yes.

Q So for every one of those people you verify

they don't punp?

A To that volune, yes.

Q The question is, do you verify at any given
time that they don't punp during the period that this
water i s being delivered?

A That's not how it works.

MR. HAEMVERLE: 1'I| agree to the adm ssion of
this docunent and save ny questions for cross.

THE HEARI NG OFFI CER:  Ckay. The docunent narked
as Exhibit 1021 is received into evidence.

(Exhi bit 1021 received.)
111
111
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CONTI NUED DI RECT EXAM NATI ON
BY MR RANDY BUDGE
Q Wth respect to the recharge tab --
If you could click that, Justin

MR MAY: Wi ch one?

MR. RANDY BUDGE: The recharge tab on the right.
That one. Thank you.

Q M. Higgs, can you describe the recharge
programthat is performed by Sout hwest and Goose Creek
Irrigation Districts.

A Yes. As pertaining to this slide, they
have what they call the West Casual Pipeline, which is
a separate entity. And they punp water fromthe Snake
Ri ver back to these injection wells, these permtted
injection wells. And those are the volunmes of direct
recharge that we've put in each of those particul ar
| ocati ons.

Q So do those four nanes up there reflect al

of the injection wells?

A Ch, no.

Q O are those just the owners of the wells?

A Those are the owners of the wells that we
used and were able to supply water to those recharge
wells for 2012, 2013.

Sout hwest has several wells that are
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permtted for recharge. It was dry, and we weren't
able to deliver any water. These were the only ones we
were able to deliver water to.

Q How many direct -- how many recharge wells
are there in total that you nanage for those two
di stricts?

A Plus or mnus 20.

Q And on Exhibit 1021 that we're | ooking at
under the tab "Recharge," does that reflect the anobunt
of water being delivered for recharge in those years,
2012 and 20137

A To those | ocations, yes.

Q And then the exhibit also reflects a node
cell.

That apparently is a particular cell within
whi ch that recharge occurs?

A That's correct.

And | mght add, if you'll notice there's a
typo on Aardema, the first -- the nodel row It's 855,
but it shoul d be 85.

Q And simlar to the conversions and dry-ups
that you described earlier in the CREP, is this
information that is reported annually to the Departnent
and the basis of the nodel run that drives the credit?

A. Yes.
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Q Are there any other mtigation activities
done by these districts that we haven't discussed?

A Well, they participate in cloud seeding.
And Sout hwest Irrigation District is very proactive
in -- but as far as obtaining mtigation, other than
what their nenbership with IGM, this is in addition.

Q This is in addition to what they do as
menbers to | GM?

A That's correct.

Q And you haven't -- | haven't asked you any

guestions or had you testify about the I GM activities
t hat Sout hwest or Goose Creek would be a part of?

A That's correct.

MR. RANDY BUDGE: No further questions. Thank
you.

THE W TNESS: You're wel cone.

CROSS- EXAM NATI ON
BY MR- HAEMVERLE
Q M. H ggs, briefly. On the conversions
where people go fromusing groundwater to surface
wat er, do you verify in any way that their punps remain
off during the tinme that you believe they're in
converted water?

A. Yes.
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Q How many tinmes do you go out per year to

verify that?

A Several. W're out every day sonewhere
checking it.
Q So you personally verify, in addition to

asking the particul ar punper whether they've turned off
or on?
Yes.

Q So as a waternmaster it's entirely possible
for you to do that; correct?

A Yes. But that's done under the auspices of
Sout hwest Irrigation District for mtigation.

Q Ckay.

A Wat ermaster doesn't particularly care about
t hat .

Q VWho woul d verify this information if there
wasn't soneone |like you verifying it on behalf of a

water district?

A | couldn't tell you that.
Q Do you believe it's unreasonabl e for
wat ermasters to do this as well, to verify that punps

remain off for converted acres?

A. | don't know that answer.
Q But you do it yourself for Southwest?
A. That's correct.
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Q The voluntary curtail nent, you say that
they remain -- "they," punpers, remain in this program
for a period of five years?

A At the beginning they did.

Q Ckay.

A And then we noved it back to three, because
sone wanted to get out and exchange. They |like to keep
rotation in their crop. And so we realized that five
was too |long and said, okay, three will do.

Q For this voluntary curtailnment are there
actual agreenents that people sign, or no?

A Oiginally, yes. But when we went off the
five-year, then we just keep track of it. W have a
list. Nobody signs it. W verify it. But that's the
contract.

Q Ckay. So it's an oral agreenent not to use
groundwat er that you're able to verify at tines;
correct?

A On those -- on those acres groundwater or

surface water is not allowed. Those acres are idle.

Q And you nmake sure of that by checking
punpi ng records?

A I make sure of that by |ooking at the acre
and checki ng punpi ng records.

Q Ckay. You say that 75 percent of the punps

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611






© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page 227

Rangen Mtigation Hearing - Vol. | 3/17/2014
that you have have neters?
A I n Sout hwest, yes.
Q Ckay. \What about your 1407
A As well. It's all in 140.
Q So 75 percent of the punps in 140 have
meters?
Yes, that's correct.
What' s the other 257
A El ectricity. O | should say tine clock as
wel | .
Q Ckay. Wuld you say that the other
districts, say 120, don't have that many water neters?
A | would say that's true.
Q Ckay. So to verify people are shut off,
how difficult -- how do you do that?
A Wth electricity.
Q Just by checki ng power records?
A Yes.
Q Ckay. So if the power records are on, you

can assune they turned their punp on?

A Ch, yeah.

MR. HAEMVERLE: All right. No further
guesti ons.

THE HEARI NG OFFI CER:  Ckay.

MR. RANDY BUDGE: No questi ons.
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THE HEARI NG OFFI CER.  Redirect, M. Budge?

MR. RANDY BUDGE: Thank you, M. Higgs.

THE HEARI NG OFFI CER:  Ckay. Thank you,
M. Hi ggs.

THE W TNESS: You're wel cone.

MR. HAEMVERLE: No, no.

MR. RANDY BUDGE: Excuse ne.

MR, LEMVON. Onh, ny gosh.

THE HEARI NG OFFI CER:  See, | about did it again.
So let's not go to M. Budge.

Cross-exam nati on, M. Lemmon?
MR. LEMMON:  Sorry. | have one question.
CROSS- EXAM NATI ON

BY MR LEMVON:

Q And that woul d be, what notivates the
punpers to participate in this mtigation progranf

A Sout hwest Irrigation District began in
1984. They have four critical groundwater areas. And
everyt hi ng that Sout hwest does is not to satisfy
| egalities, but to bring back wet water to the ground.
And so everybody out there knows that they need to
partici pate.

Q So you would say that it's for their own
benefit?
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A That's correct.
MR. LEMMON: Ckay. Thank you.
THE W TNESS:  Uh- huh
THE HEARI NG OFFICER  And now let's try again.
M. Budge, redirect?
MR. RANDY BUDGE: No questi ons.
THE HEARI NG OFFI CER:  Ckay. Thank you,
M. Higgs.
THE W TNESS: You're wel cone.
THE HEARI NG OFFI CER:  Thanks to everyone for the
rem nder.
Next, M. Budge.
MR. RANDY BUDGE: We call G ndy Yenter. And TJ
Budge wi || exam ne her.
THE HEARI NG OFFI CER Pardon ne?
MR. RANDY BUDGE: TJ will examine. C ndy Yenter
can be sworn.
THE HEARI NG OFFI CER:  Ckay. Ms. Yenter, raise
your hand pl ease.
Cl NDY YENTER
havi ng been called as a witness by | GM and duly sworn
to tell the truth relating to said cause, testified as
fol | ows:
111
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THE HEARI NG OFFI CER:  Thank you. Pl ease be
seat ed.

M. TJ Budge, you may exam ne.
DI RECT EXAM NATI ON
BY MR TJ BUDGE:

Q Ms. Yenter, thanks for sticking around all
day. | would exam ne you fromthe table, but |I've got
sonebody in between us, so |I'mgoing to stand here.
And | know that you were hoping to get out of here a
little earlier, so I'mgoing to do ny very best to keep
this short and sweet.

A It's all right.

Q Ckay. Could you state your nane and spel
your |ast nane for the record.

My nane is Cndy Yenter, Y-e-n-t-e-r.
You're a Departnent enpl oyee; correct?

A Correct.

Q What's your position?

A My position is water rights supervisor.

Q Al'l right. Wat does that involve?

A Were | ampresently at, | aminvolved -- |

work for the water distribution section, so ny
responsibilities are to assist with -- wth water

distribution on a regional or statew de basis, assist
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wi th conpliance issues, and just other adm nistration
t opi cs.

And | al so serve as the waternaster of
Water District 130, which is an el ected position.

Q Ckay. \What are your responsibilities as
wat er mast er ?

A As watermaster ny responsibilities are the
adm ni stration of water rights in Water District 130,
whi ch i ncl ude both groundwater and surface water
rights. M other -- those responsibilities can al so
i nclude nonitoring of inplenented mtigation plans,
curtail ment of out-of-priority diversions, conpliance
of unaut horized di versi ons.

Q How | ong have you been the waternmaster?

A Let's see. This will be year 13.

Q And can you briefly describe the boundaries
of Water District 130.

A Water District 130 covers Goodi ng, Lincoln,
Jerone, M nidoka, part of Blaine County. Did |l mss
any? Basically, it's fromthe area west of Bliss to
the Power County line, fromthe Snake Ri ver on the
south, to the -- oh, | guess you'd call themthe Big
Wod foothills on the north. It does include cities of
Carey and Richfield. Gooding and Shoshone, those are

kind of on the northern limts. But does not i ncl ude
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any surface water in the Big or Little Waod systens.

Q Okay. Are you famliar with the Geat Rift
trimline --

A Yes.

Q -- that was inplenented in the curtail nent
order?

A Yes.

Q How nmuch of the area within that trimline

is covered by Water District 1307

A I'd say virtually all of it.

Q Ckay. And it does include the Hager man

area?

A Parts of the Hagerman area. And let ne

requalify ny last remark. Part of the -- the part of

the Geat Rft trimline that is in Water District 140,

of course, is not within ny jurisdiction.

But -- and

then over in the Hagerman area | believe rights bel ow

the rimproper are not in that trimline.

The

groundwat er rights below the rimare not in that trim

i ne.

Q Ckay. Are the Sandy Ponds within Water

District 1307?

A Geographically that area would fall within

the Water District 130 boundary.

Q Ckay.
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A But adm nistration of that area woul d
depend.

Q Ckay. That's near the interface between
130 and is it 36A?

A Well, it's actually in the physica
boundari es of both.

Q Ckay.

A So like | said, depending on what was goi ng
on in that pond woul d depend on whether or not
adm ni stration would be jurisdictional to one district
or the other.

Q Ckay. Sounds good. Can you look in front
of you in the exhibit binder for Exhibit 1000. It's
the IGM mtigation plan that we' ve been di scussing
t oday.

A The first one. GCkay. Al right.

Q Have you read that?

A Yes.

Q Okay. If you'd turn to the -- the first or
second page that tal ks about the mtigation credit for
conversions, dry-ups, and recharge. That is on page 2.

A Ckay.

Q | understand fromprior testinony that you

play a role in the accounting or calcul ation of these

mtigation activities: conversions, CREP, or dry-ups
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and groundwat er recharge; is that correct?

A | play a role in sone data anal ysis,
specifically the conversion data. As watermaster, | am
general ly responsi ble for, you know, a genera
accounting of what's going on in the Water District. |
do not have any direct jurisdiction over recharge, nor
do | really do a lot of nonitoring of it.

Q Ckay. Can you expl ain what your role is
with respect to conversions, what you do.

A Well, as part of the mitigation plan,
conversion projects -- a conversion project wll
i nvol ve a water user who, in nost cases, voluntarily
accepts an alternate supply of irrigation water so that
groundwat er use can be dramatically reduced or in sone
cases not used -- you know, groundwater is not used at
all.

As part of the mtigation plan, in order to
really -- in order to really decide what kind of credit
or what kind of value that activity has, you have to
noni tor the surface water comng into the project, you
have to nonitor any groundwater that did need to be
punped over the course of the season, and you al so need
to know how many acres this was happening on from year
to year.

And so those kind of activities are part --
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you know, sone of that's part of nmy normal course of
duty, i.e., the groundwater nonitoring, you know, the
diversion nonitoring for groundwater. Wth the
conversions it's an added duty to nonitor the surface
wat er .

Q And this is nonitoring that you' ve been
i nvolved with for a nunber of years, | understand?

A Yeah. | believe the first year we
| ooked -- this was 2007.

Q Ckay. And so you've been keeping track of
conversions in Water District 130 since that tinme?

A Yes.

Q Earlier, | think you were here when Lynn
Carlquist testified that he provides sonme conversion
data to the Water District.

VWhat data do you receive from North Snake
G oundwater District?

A From North Snake G oundwater District
really all | receive each year is the list of the
projects that are participating.

Q Ckay. And then what additional data do you
gat her ?

A From the canal conpanies, North Side Cana
Conmpany and -- well, the Big Wod Canal Conpany and or

AFRD 2, fromthat office, | receive at the end of each
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year -- and there have been occasions |'ve asked for a
reporting in the mddle of the season. But on at

| east -- at least at the end of the year | ask for an
accounting of replacenent water which has been
delivered to all the participating conversion projects
over the course of that irrigation season.

Q So these canal conpanies, they keep track
of the delivery of conversion water?

A Yes.

Q I s conversion water and repl acenent water
t he sane thing?

A Yes. And actually, sonme of the canal water
just call it -- they actually record it as groundwater,
even though it's not. But it's literally groundwater
repl acenent water that's been shortened, | think, in
their vernacular to just groundwater. And they call it
groundwat er delivery.

But it's actually Upper Snake rental water,
whi ch has been acquired by | GM and delivered down
through the canal systens specifically to serve these
conver si on projects.

Q Ckay. And then the canal conpanies -- so
North Side Canal, AFRD 2 -- they provide you data of
where -- which headgates they delivered that

repl acenent or conversion water to?
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A Yes.

Q And what --

A Yes. And they're only reporting to ne just
the conversion or replacenent water that they're
del i vering.

Q Okay. And when you get that data fromthe
canal conpani es, what do you do with it at that point?

A | match it to the known active projects for
that year. And then | -- | also then | ook at the

nunber of acres that were irrigated within that
project. | ook at any groundwater diversions that
occurred fromassociated wells with that project. And
then | cone up with a determ nation of a potenti al
credit, if you were, of groundwater savings, which can
then be ran through the nodel.

Q Ckay. So when you said you match up the
canal conpany data with the project, you' re referring
to the farners that have converted |land fromground to
surface water?

A Yes.

Q Justin, wll you please pull up -- why
don't you first pull up Exhibit 1045.

In fact, it mght be easier for you to | ook
in that book, M. Yenter.

A | got it.
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Q Can you find 1045?

A Yeah.

Q You can actually -- why don't you take a
nonent and flip from 1045 through 1048. There are a
nunber of Departnment nmenos that relate to the
accounting of conversions. And let nme knowif you're
famliar with those nenos.

A You say through 1048?

Q That's correct.

A Well, 1045 and 1046 | prepared. 1047 and
1048 I'msure | |ooked at at one tinme or the other,
because they certainly reference material that |
prepared. But | haven't read themin a couple years.

Q Ckay. The reason | want to bring these up
it looks like these were created in the spring or
summer of 2011. And reading through them it explains
the procedures the Departnent goes through to account
for conversions.

A Correct.

Q I know you haven't read themrecently --

A Recent | y.

Q -- but is it your understanding that the
procedures you're follow ng today are the sane
procedures as are explained in these nenos?

A Yes. |1've been follow ng the sane
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procedure in fact since 2008.

MR. TJ BUDGE: Ckay. | would offer
Exhi bits 1045 t hrough 1048.

MR. MAY: | think they' ve already been
stipulated to.

MR. RANDY BUDGE: Yeah.

MR. TJ BUDGE: Ckay.

THE HEARI NG OFFI CER:  So those have al ready been
recei ved into evidence?

Thank you.

MR, TJ BUDGE: Justin, can you pull up
Exhi bit 1022.

Q Ms. Yenter, you can |look in the binder for
Exhibit 1022. 1It's just going to be a screenshot of a
spreadsheet. And so |I've asked M. May to actually
pul | up the spreadsheet on the screen here. This was a
spreadsheet that was posted to the Departnment's file
sharing site. And it's |abeled "Conversion Summary
2011."

Do you recogni ze that spreadsheet?

A Yes. Well, | think | do, because that's
certainly not the neat of it right there. But yeah.

Q There's half on the bottomthere.

A I think I know which one it is.

Q There we go.
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A There we go.

Q You can see there's tabs on the bottom
there's a "Soft Conversions" tab, "OIR " "Hard
Conversions,"” "Voluntary Idle."

A Yes.

Q "Contract did not receive any water" and
anot her "Contract not devel oped. "

Can you expl ain what this spreadsheet
cont ai ns.

A Thi s spreadsheet is basically nmy sunmary of
all the data that | collected, data | collected from
| GM and North Snake G oundwater District, data that
was submitted to ne by the canal conpanies, data that |
collected within the Water District of groundwater
di versions, water right research and analysis that |
did nyself, with respect to these conversion projects.

Q So does this have the matching up that you
referred to of replacenent water deliveries --

Yes.

Q -- With the projects?

A Yes.

Q And this is sonething you do annual ly?

A Yes.

Q So this would have been -- this would

record all of the conversion data from 2011?
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A Yes.
Q Does that -- does this spreadsheet include
Sout hwest, or is that a separate spreadsheet?
A No. This is Water District 130 only.
Q Ckay. Does it include any recharge data?
A No.
Q | see there's "Voluntary Idle" tab.
What does that contain?
A Starting in -- and | don't renenber what
year it was. It wasn't -- it wasn't back as far as
2007. But there were a couple of -- there were at

| east two or three projects that | knew about within
North -- | think they're both in North Snake

G oundwater District, where the water right owners were
not renting replacenent water from| GM, but had nore
or less voluntarily created a surface water conversion
project using their own North Side shares or extra
shares they had acquired over tine, and they weren't
punpi ng those wel | s.

But for a nunber of years they were not
included in any mtigation plans because nobody ever
told nme about them | nean in any official capacity. |
knew about them but it wasn't up to ne as waternaster
to put themon the plan. It was the groundwater

district's responsibility to put themon the plan.
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So finally about three years ago they were
included in these |list of participating conversions.
And so at that tinme | put these projects on the plan.
| evaluate thema little differently than the soft
conversions, but they are there nonethel ess.

Q Ckay. And you expl ained a nonent earlier
t hat when you gather this data annually you cone up
with acredit?

A | come up with a -- basically a groundwater
savings is what | come up wth.

Q Ckay.

A And | think it's probably inappropriate or
I naccurate to actually say that | come up with a
credit. What | cone up with is a volunetric potenti al
groundwat er savings. And then that nunber is then put
into the nodel for any potential -- and run through the
nodel for any potential credit that 1 GM m ght receive.

Q Are you involved with the nodeling at all,
or do you hand that off to --

A That -- that goes -- no, that goes to
Jenni fer Sukow and Allan Wlie. | don't do any
nodel i ng.

Q Ckay. So you give Sukow and Wlie all of
t he conversion data annual |l y?

A. Correct.
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Q You don't have recharge data?
A | do not.
Q Do you know i f soneone else in the

Depart ment keeps track of recharge?

A Sormreone does, but |I'mnot sure where they
get it.

Q Wio that is. GCkay. And then you also
don't keep track of CREP data, | understand?

A No, | do not.

MR TJ BUDGE: Ckay. |Is this into evidence?
Did we stipulate that this is a record? 1022.

MR. BAXTER. | don't have it as part of the
stipulation, TJ.

THE HEARI NG OFFI CER:  No.

MR TJ BUDGE: Ckay. |'d offer Exhibit 1022.

MR. MAY: No objection.

THE HEARI NG OFFI CER. M. --

MR, MAY: No objection.

THE HEARI NG OFFI CER:  Ch, Justin, sorry. kay.

Thank you.
The docunment marked as Exhibit 1022 is
recei ved into evidence.
(Exhi bit 1022 received.)
Q (BY VR TJ BUDGE): Ms. Yenter, if you'l

turn the page to 1023. It's a simlar |ooking
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spreadsheet, identical, although it's | abeled on the
top "Conversion Summary 2012 and 2013."

Am | correct in understanding that this is
the sanme data but for the next two years?

A Correct.
MR TJ BUDGE: | would offer Exhibit 1023 into
evi dence.

THE HEARI NG OFFI CER: Justin?

MR. MAY: No objection.

THE HEARI NG OFFI CER:  Ckay. The docunent marked
as Exhibit 1023 is received into evidence.

(Exhibit 1023 received.)

Q (BY MR TJ BUDGE): If you could turn to
1082. This was al so a spreadsheet that was posted to
the Departnment's file sharing site in conjunction with
this case. It's |abeled "SWD, et cetera, 2011."

Do you recogni ze this spreadsheet?

No. Not m ne.

Ckay. There was testinmony by M. Higgs
that he reports the conversion and recharge and CREP
activities wthin Southwest Irrigation District to the
Depart nent .

Does that go to soneone other than
yoursel f, then?

A. Yes, it does.

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611






© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page 245

Rangen Mtigation Hearing - Vol. | 3/17/2014

Q Do you know who that goes to?

A Ti m Luke usual ly receives that data.

Q Does he do the sane thing, to your
knowl edge, for Southwest Irrigation District that you
do for Water District 130, as far as verifying
conversi ons and such?

A He goes through a verification process.
"' mnot sure exactly what nethodol ogy he uses.

MR. TJ BUDGE: Ckay. | would offer 1082 and
1083. 1083 is the same spreadsheet for 2012 and ' 13.

THE HEARI NG OFFI CER: M. May?

MR. MAY: We don't have any objection.

THE HEARI NG OFFI CER:  Ckay. The docunents
mar ked as Exhibits 1082 and 1083 are received into
evi dence.

(Exhibits 1082 and 1083 received.)

Q (BY MR TJ BUDGE): M. Yenter, are you
aware of any conversions that aren't included in the
spreadsheets that you create?

From what years?

Q Wthin Water District 130.

A Well, from what years?

Q In 2012 and ' 13.

A There were -- well, there was one that
didn't -- one or two that did not participate in 2013.
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But | think they're still in the spreadsheet.
What do you nean by "aware of"?
Q |"mjust wondering if there's -- if you're
aware of something that we haven't reported or --
A Not at this tine.
Q Ckay.
A But like |I said, it's not really nmy job to
be aware of them
Q Ckay. That's all the questions |I've got on
your conversion calculations. | do have a couple
guesti ons about the Departnent's water neasurenent
records in the Martin-Curren Tunnel.
And, Justin, if | could get you to pull up
Exhi bit 1029.
Ms. Yenter, during the deposition of Frank
Erw n, he brought a nunber of spreadsheets with
water-flow data in the Curren Tunnel. This particular
spreadsheet is a summary wth four annual -- four
nmeasurenments annually of the -- what he reported as the
neasurenents fromthe Departnment's data | ogger inside
the tunnel.
Are you famliar with the Departnent's
measuring device used inside the Curren Tunnel ?
A In general ternms am| famliar with what's

there? Yes. | have not actively worked the Curren
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Tunnel site for probably five years or nore.
Q Ckay. Who's in charge of that neasuring
devi ce?
A M chell e R chmand out of the southern
regi onal office has been maintaining the -- has been
mai nt ai ni ng the transducer, downl oadi ng the data
| ogger, and processing the data.
Q Ckay. Justin, could you scroll down to the
next page.
You can flip over to the next page, which
Is a hydrograph of Curren Tunnel neasurenents. This
was al so provided by M. Erwin, | recall. And it has
an annot ati on about sone anomalies in the data, sone
equi pnent i ssues and such.
Are you famliar with these issues with the
Curren Tunnel neasurenents the Departnent has kept that
are described on this hydrograph?
A Not personally.
Q So in the second sentence it says, "The
2008 data and 2011 and post 2016 have been graded as
poor due to equi pnent problens.”
You're not famliar with the equi prment
probl ens being described there?
A No, |'m not.

Q The next sentence refers to data in 2011
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and after Cctober of '13 generated by replicating Box
Canyon Spring data.

Are you famliar with what that sentence is
referring to?

A No, |'m not.

Q Do you neasure flows at Box Canyon Spring?

A No, | do not.

Q Ckay. And then as well that |ast sentence,
the 2008 peak being adjusted, that's not sonething
you're famliar with either?

A No.

Q Ckay. While you' ve got that hydrograph
there, the second sentence does refer to the --

You can zoomin on the annotations, Justin.
RANDY BUDGE: The text.

MAY:  This?

2 33

RANDY BUDGE: Yeah.

Q (BY MR TJ BUDGE): All right. The second
sentence explains that the 2008 and ' 11 data and post
Cctober '13 data have been graded as poor due to
equi prent probl ens.

As watermaster is there a scale or range by
whi ch you grade neasuring devices or neasurenents?

A Well, bear in mnd |['mnot waternmaster for

this diversion
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Q Right. Cenerally speaking?

A Ceneral |y speaking, for each type of
nmeasurenent there will be a general, you know, scal e of
suitability. But it's different for all neasurenent
types.

Q Ckay. And does the Departnent have any
type of formor docunent that classifies the accuracy
of different types of neasuring devices?

A Vell, | guess | don't understand what
you' re aski ng.

Q Well, I"mcurious if this "grading is poor"
is -- if that has any particular significance, if there
iIs a grading scale for neasurenents that | can | ook at
to understand what a poorly graded neasurenent neans.

A For this particular diversion, probably the
scale that -- the -- the scale that woul d nake the nost
sense woul d be the U S. Ceol ogi cal Survey grading
scal e, because that one deals specifically with surface
wat er open-channel neasurenents.

Q Ckay. |I'mnot famliar with that scale.

Coul d you just generally describe what that

A Vell, I'"'mnot even that famliar with it,
because | don't use it. | don't use it on a regular

basi s.

208-345-9611 M & M COURT REPORTI NG SERVI CE, | NC. 800-234-9611






© 00 N oo o b~ w NP

N N N N NN P P P PP R R R
o A W N P O © ® N O O M W N P O

Page 250

Rangen Mtigation Hearing - Vol. | 3/17/2014

Q Ckay.

A I just know that it exists and that with
each rating -- poor, fair, good -- there is an
anplitude, a percentage of, you know, accuracy within
whi ch they feel that that neasurenent falls. | do not
know what, you know, percentages are associated with
poor, and |I'm not going to guess.

Q Ckay. Fair enough. Do you know if the
Departnent's doing anything to renmedy the equi pnent
probl enms that are creating the poor nmeasurenments in the
Curren Tunnel ?

A As | said, | don't. | have not been
assigned to this site for a nunber of years.

MR. TJ BUDGE: Ckay. | have no further
guesti ons.

THE HEAR NG OFFI CER.  Ckay. M. May?

MR. MAY: Thank you, Director.

CROSS- EXAM NATI ON
BY MR MAY:
Q Ms. Yenter, Justin May on behal f of Rangen
A Good afternoon.
Q Good afternoon. | just want to make sure
that | understand kind of the process and where you fit

in.
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So you take data with regard to deliveries
of water, the replacenent water, from groundwater
di stricts?
A Yes.
Q And you convert that into or you do sone
i nvestigations, and then you conpile a report. And
we' ve | ooked at a couple of them The reports that you
conpile, we | ooked at Exhibits 1022 and 1023.
A Uh- huh.
Q You can | ook back at those if you'd like
to.
A Ri ght .

Q And | understand that 1022 and 1023
represent the sanme report just for different years;
correct?

A Correct.

Q O her than that report that you conpil ed,
do you create another report? |Is that the only report
that you create fromthat data fromthe groundwater
districts?

A | guess | don't know what you nean. | mean
in past years | have created these nenbs that go al ong
with the reports. | did not create one to go al ong
with the 2012/2013 report.

Q And nmaybe "report" is a bad word. Wat |I'm
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trying to figure out is in terns of your role in this
process, | would understand that you provide sone data
to Ms. Sukow and potentially M. Wlie to performthe
cal cul ations that they need to perform

A Typically, it's all contained in that
spreadsheet. Wiat |1'Il do is, you know, |'ve got data
split up by category essentially on those various tabs.
And then that very |ast page, which is actually the
screenshot that you' ve got in here as your Exhibit 1022
and 1023 also, | think, really just represents the
anount of groundwater savings that |'ve associated with
each well that's a part of those conversion projects.

And so that's a real sinple way for

Ms. Sukow and M. Wlie to put that data into the
nodel. So |'ve just basically taken data directly out
of the analysis sheets, pulled themtogether into one
final tabular page where they can just take data and
put it right into the nodel.

Q And that nunmber that you're boiling down
to, that's an acre-foot nunber, essentially?

A Those are all in acre-feet, yes.

Q And that's an acre-foot nunber that
represents in sone fashion a savings of groundwater
punpi ng; correct?

A. Correct.
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Q And it doesn't nean that they're not
punpi ng groundwater at all?

A No, it doesn't.

Q It sinply neans that they are punping
sonehow | ess groundwat er than they woul d have been
punpi ng?

A Yes.

Q And the reason why they're punping less is
because they've been provided -- at |east on
conversions it's because they've been provided surface
water; is that correct?

A Correct.

Q That nunber that you conme down to, that's
just for a particular year; correct?

A Yes.

Q Ckay. \What data verification do you do
with regard to the information comng fromthe
groundwat er districts?

A VWell, now, you said "comng fromthe
groundwat er districts." | get very little data from
the groundwater districts. | get data fromthe Water

District, and | get data fromthe canal conpani es.
Q Ckay. And the data that you get fromthem
is data with regard to the replacenent water that's

provi ded?
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A Exactly, yes.

Q Do you do any site visits?

A Yes, | have done -- | have done site visits
on all these conversion projects. | don't go out there
every year. W get aerial photography nearly every
year. | use a conbination of aerial photography, site
visits, punping records, and then the data that the
canal conpany gives to ne to verify what's going on on
that particul ar project.

Q Wiat is it that you' re | ooking for when you
go out there? | nmean what is it that you woul d be
trying to verify with a site visit? Wat are you
| ooki ng for?

A You know, ny approach is really -- because
these are soft conversions and because the well can be
used, nostly | just look to see if we can still -- if
the nethod we're using to neasure the groundwater is
still valid. You know, that to ne is the nost
i nportant.

Because when these systens are changed over
to conversion systens, sonetines it does change the
configuration of the groundwater punping plant, which
necessitates a different kind of neasurenent nethod.
And sonetinmes they have a tendency to nmeke these

changes without telling anybody. So generally when
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go out there it's to -- it's to revalidate what | know
about the configuration of that system and nake sure
that the groundwater neasurenent that |'mgetting is
val i d.

What | get fromthe canal conpanies, |
really -- quite honestly, | take it at face val ue.

They're in business to nmeasure the surface water. And
' ve had enough di scussions wth their ditchriders that
they know what | want. And so | pretty much have to
take what they give nme at face val ue.

Q And when you say you're | ooking for whether
your groundwater neasurenent is still appropriate,
you're saying that the change that they nmake coul d
affect the validity of whatever neasurenent device was
in place? |s that what you're referring to?

A Yeah. For instance, if they were using a
power consunption coefficient nethod, and then now
they' ve got surface water relift boosters on their
el ectrical nmeter, then that nmakes that nethod invalid
and they have to have a flow nmeter or an hour meter or
some other kind of a totalizing device to make that be
an adequat e nmeasur enent.

So that's really nore nmy focus is just neke
sure that we're adequately accounting for any

groundwat er that's being used, or accounting that
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groundwat er i s not being used.

Q And it is ny understanding that you are
concerned really with groundwater that has been used in
the past; in other words, you're trying to get a net
savi ngs numnber for what was, for instance, delivered
| ast year.

A Ch, yeah, yeah. W always work -- you
know, we always work in the prior year --

Q And you don't nake --

A -- for the nost part.

Q -- any attenpt to make a cal cul ation for
the future?

A Well, what are you referring to as "the
future"? | mean --

Q Wel |, next year

A No. That woul d be pointless.

Q Ckay. And why woul d that be pointless?

A Because | don't know what next year is
going to bring, you know. | don't know how nuch

surface water is going to be available. W don't know
what the weather is going to be like. W pretty nuch
deal with this on a year-to-year basis.

Q Ckay.

A And based on whatever mtigation plan

happens to be in place.
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Q Right. And wth regard to the mtigation
pl an, you don't nmake any attenpt to verify whether
these conversions are going to continue to happen for
t he next year?

A For the next year?

Q Yeah.

A No, not for the next year. You know, | --
not -- no. | don't -- | don't -- no, | don't.

Q Ckay. And you woul d make no -- do you have
any kind of enforcenent, do you nake any ki nd of
attenpt to say "You are supposed to be using |ess
groundwat er,"” or are you just |ooking at factually what
happened in the past?

A I ook at -- | look at factual information
only. There have been a year -- there has been a
coupl e years that |I've been concerned that -- | nean
basically it's not illegal for themto be punping their
wells. | can't go out there and tell themto shut down
because of a private agreenent they' ve nade with North
Snake groundwater District. That's just not within ny
jurisdiction.

So -- but there have been a coupl e of
years -- and 2009 was one of them-- that | was
concerned that nmaybe surface water that was -- that was

anticipated to be used hadn't been used. And so
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sonetinmes in those years | call for reports fromthe
canal conpanies in the mddle of the year just to see
whi ch projects are in fact taking surface water.

So sonetines | will do a mdyear accounting
to see who's still participating. And sonetines that
makes a difference in -- you know, because if there's a
certain level of mtigation that is anticipated to be
ongoing and that mtigation is not ongoing, then we may
have a problem But in nost years if it's evident that
everyone is still participating, nost of nmy accounting
i s done postseason.

Q Do you nake any distinctions in the reports
that you submt to Jennifer Sukow for whether or not
the particul ar conversions are done by menbers of | GMA?

A | guess | don't understand.

Q Do you know whet her the owners of the wells
that you are maki ng cal cul ati ons of groundwater savings
are nenbers of | GMA?

A Vell, they're all nenbers of the
groundwat er districts. So they would be nmenbers of
| GWA,

Q Ckay. So all of the reports that you would
provi de to Jennifer Sukow, you know that they would be
nmenbers of groundwater districts?

A. Yes.
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Q Ckay. And therefore you would -- you know
that they woul d be nenbers of | GM?

A Yes.

Q And that's true for all of the data that
you provi ded on those Exhibits 1022 and 10237

A Yes. Yes.

Q You nentioned when we were | ooking at the
tab on involuntary dry-ups, or the "Involuntary" tab,
that you evaluate those differently.

Coul d you descri be how you eval uate that
differently.

A The voluntary dry -- okay.

Q O excuse nme. The voluntary.

A Vol untary?

Q Yeah.

A Those we treat differently because alt hough
there i s groundwater savings there, part of that
conversion credit is -- you know, also has to do with
the fact that there is extra water in the canal. And
when there's extra water in the canal, then, you know,
there is extra -- at least in concept, there's nore
seepage into the aquifer. Now, past that, |'m not

going to go any further than that, because that's
really nore of a hydrol ogy nodel i ng questi on.

But basically, basic concept, when there's
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nore water in the canal, you're going to get nore
i nci dental seepage out of the canal. That does play a
role in how they nodel these credits. Ckay?

Wth the voluntary idles, those folks
didn't ask for or rent any additional conversion water.
They're doing this all with existing North Side Canal
shares that are already in the system So there's no
additional water in the system There is groundwater
savings. So we wanted to give | GM sone credit for
t hose.

But there is -- you know, the way we
forrmul ate the credit and the groundwater savings for
the conversion projects using the rental pool water is
alittle different. So the way we evaluate those is to
| ook at maxi num gr oundwat er punpi ng for the nunber of
acres irrigated in that year and give themone-third of
that amount as their groundwater savings. And that
woul d be the anount that would go into the nodel

Q And that's how you figure it out for the
vol untary dry-ups?

A That's the voluntaries only.

Q Wi ch brings --

A And there's only two projects, and it's not
very many acres.

Q Ckay. Wiich brings ne to a little bit of a
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guestion on the nunber that you report to Jennifer as
the -- to Ms. Sukow as the acre-foot nunber.

A Uh- huh.

Q Do you cal cul ate the recharge fromthe
canal as part of that nunber that you give to her
bef ore she does the nodeling?

A No.

Q Ckay. What -- how do you cal cul ate the
nunber that you give her for conversion?

A Well, the first thing | look at is how nuch
surface water is delivered to that project in
acre-feet. And | evaluate the nunber of acres that
were irrigated within that project in that year, and
then | | ook at how nuch groundwater nmay or may not have
been diverted in that project.

Wel |, we assune that any groundwat er
diverted is being used for irrigation. So if the
anount of groundwater diverted -- and bear in mnd that
that amount m ght be zero. If the anpbunt of

groundwat er diverted, plus the anmobunt of surface water
delivered in acre-feet does not exceed 4 acre-foot per
acre for the acres irrigated that year, we give credit
for the entire anmobunt of surface water being delivered
on an acre-foot basis.

If there's been groundwater diverted and
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the anmount of surface water plus groundwater exceeds

4 acre-foot per acre, then we -- how do | best explain
this? Basically, any excess we'll|l take off the surface
wat er portion and report that as excess delivery.

W have made an attenpt to give a little
bit of credit for any excess delivery. There's usually
not very much. Mst of these projects' operators are
pretty conservative.

But we -- yeah, we just go through that
forrmul a of | ooking at the groundwater diversions, plus
the surface water diversions, and the maxi mum vol unme
that they would be allowed to divert and conpute the
credit accordingly -- or conpute the groundwater
savings. Because like | said, |I'mnot conputing
credit, |I'mjust conputing a savings anount and an
amount of surface water delivered for credit.

Q And you do the savings anount and the
anount of surface water, and then you tie that kind of
to a location for where that occurred for M. Sukow?

A Exactly. Exactly. Sone projects only have
one well, sone use five. So what I'll dois I'll
identify the wells associated with any given project,
"Il take the total savings and/or credit, split that
proportionally anong all the authorized wells, and then

just paste that out to that |ast spreadsheet.
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So if they've got five wells and their
total groundwater savings credit was a thousand
acre-feet, I'll just put, you know, 200 acre-feet with
each well. And then spatially they can nodel that
based on those groundwater diversion |ocations.

Q Once you do that, once you create that
dat aset that we've | ooked at and you give it to
Ms. Sukow and/or M. Wlie, do you have involvenent in
that process after you give that to thenf

A No.

Q You don't do any of the nodeling itself?

A None at all

MR. MAY: That's all that | have. Thanks.

THE HEARI NG OFFI CER  Thank you, M. May.

M. Lemmon?

MR, LEMMON: | had a couple of questions.

CROSS- EXAM NATI ON
BY MR LEMVON:

Q Cindy, can you tell us if there are
groundwat er conversions in the Thousand Springs or the
Billingsley Creek reach that have not been used in the
| ast coupl e years that have been used previously?

A Wul d you be referring to sonebody with an

alternate irrigation source or sonething that just is
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sinmply dry?

Q Somet hi ng that has been supplied with water
fromthe North Side Canal Conpany that -- you know,
wel | owners that have put in conversions and in the
past have done -- participated in the conversion
program

A Vell, | guess I'mstill alittle unclear on

what you're asking. But let ne take a stab, because
this informati on m ght be hel pful.

There have been nunerous projects that have
been undertaken in the last, oh, |I don't know, four or
five years involving tailwater, wastewater, tailwater
at the end of the North Side systemwhere the North
Si de, you know, wanting to reduce its operational spil
have worked with | andowners that happened to have wells
and groundwater rights to say "W're going to build
this sedinent pond. And if you' d like to punp out of
it, you know, in lieu of punping groundwater, then
that's dandy. You go to the Departnent and file your
Application for Permit and get a permt."

But to ny know edge, none of those projects
are included in the mtigation plan.

Q That's --
A Does that get anywhere cl ose to what you

wer e aski ng?
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Q That's not quite exactly what | was asking.

A Ckay.

Q I was asking if projects that have used,
say, rental water in the past delivered through the
canal laterals --

A Uh- huh.

Q -- do you know of any of those that are
not -- that have been used in the past that are not
bei ng used within the last two years?

A That, | understand. Yes, there are a
nunber of projects that were originally included on the
conversion |ist, 2007, 2008, that are no | onger
participating. Those projects have been replaced wth
ot her projects. And nost of the projects that have
dropped out are further down the North Side system

Q Okay. You also testified that there were
farmers -- a couple of farmers in what you called the
vol untary dry-up programthat had enough water rights
that they didn't need to use their groundwater rights
toirrigate their acreage, and therefore they're given
credit or you're recording credit as those groundwater
ri ghts not being punped.

A Uh- huh.

Q Are those supplenmental wells? How do they

have enough water rights to cover their |and wthout
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usi ng those wel | s?

A One project, the well -- the water right --
the groundwater right was supplenental. So | believe
t here was enough canal water on that l[and to begin with
that the owner m ght have brought in a little bit --
you know, m ght have bought or |eased, maybe is relying
on annual |eases of water to make up the difference.

The ot her project was about half and half

suppl enental and primary groundwater. This individual
just decided that he didn't want to punp his wells
anynore, and | think he actually purchased a
consi derabl e nunber of additional shares from other
peopl e and noved themonto his property, and has
managed them so that he hasn't had to punp his wells.

MR. LEMVON: Ckay. Thank you

THE HEARI NG OFFI CER:  Redirect. TJ?

MR TJ BUDGE: Yeah.

REDI RECT EXAM NATI ON
BY MR TJ BUDGE:
Q Ms. Yenter, just a couple followup
guesti ons.
You were explaining that there have been
some conversions usi ng wastewater.

Are those included in your spreadsheet?
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A No, they're not.

Q Can you explain why those haven't been
i ncluded in your calcul ation of conversions?

A They're not included in IGM s mtigation
pl an.

Q Expl ain why you think they're not included
in the plan.

A Now, |et me make sure I'mtal king about the
right thing. The ones that were devel oped at the end
of the North Side systemusing North Side wastewater in
lieu of groundwater?

Q Yeah.

A Those, as far as | know, have never been

specifically identified as being in IGM' s mtigation
pl an.

Q Ckay. |If those were included in part of
the mtigation plan, could you gather the conversion
data the sane way you do with the others and incl ude
those in your spreadsheet of conversions?

A Vell, | don't know that | woul d, because
t he nmeasurenent of that wastewater is sonetines a
little nore elusive than, you know, the neasurenent of
a specific nunber of rental -- you know, a specific
proportion of rental water to a specific headgate.

Q Yeah.
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A It's not as controlled. And if there's
extra wastewater that isn't used, then it will spill
Q Yeah.

A And so it's a little different than -- and
| believe the notivations for the creations of those
projects are sonewhat different than the conversions
usi ng the repl acenent water.

Q Now, those projects do have a benefit
because they're not punping groundwater; right?
They' re usi ng wastewater instead of groundwater?

A Yes.

Q If we could neasure the anmount of surface
water that's used in lieu of groundwater to nmake it
easy to create -- to add those to your spreadsheet, is

t hat sonet hing you could do then?

A | don't know. 1'd have to see it.

Q Ckay.

A I mean |I'd have to see the proposal.

Q Do you have any lists or other docunents

that identify these wastewater conversions?

A Not that |'mgoing to give you.

Q Who would we talk to to find out where
t hese have taken place?

A Ch, you know, they could be queried

probably out of our database. W don't -- you know,
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typically don't make it a habit to give lists of stuff
like that to people. But they could be queried out of
our database, possibly M. Hansten with the canal could
tell you where those projects were, because the canal
conmpany's got a hand in it.

Now, how the canal woul d feel about you
using their project for credit, I don't know.

Q Yeah.

A But that would be between you and t hem

MR TJ BUDGE: Ckay. |'ve got no further
guesti ons.

THE HEARI NG OFFI CER M. May?

MR MAY: No.

THE HEARI NG OFFI CER: M. Lemmon?

MR, LEMVON:  No.

THE HEARI NG OFFI CER:  Okay. Thank you,
Ms. Yenter.

We're at about five to 5:00. What's the
desire of the parties? |Is this a good place to break
for the evening?

MR. TJ BUDGE: Yeah.

MR. HAEMVERLE: Are we breaking?

THE HEARI NG OFFI CER: | ' mjust asking.

MR. HAEMVERLE: Do you want to get Hansten done

before we go?
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MR, RANDY BUDGE: | thought we did.
MR. MAY: | don't think we went over the

exhi bits.
MR TJ BUDGE: No, Fritz wants to read into the

record sonme of the content from Hansten's deposition

transcript. | don't know if that's sonmething you are
prepared to do as well, or if you want to do that
t onor r ow.

MR. HAEMVERLE: Well, what | wanted to do was
just fairly sumari ze what | believe -- you know, if
you want to go read in line by line or just --

MR. RANDY BUDGE: You want to do a m dcase
cl osi ng argunent ?

MR, HAEMVERLE: Well, I'lIl be prepared to
tonorrow, then, to do line by line fromhis deposition
to summari ze.

MR. RANDY BUDGE: Well, | thought we stipul ated
to admt his deposition.

Way woul d we be going line by line to read
it a second time? The Director can obviously read the
deposition in evidence.

MR. HAEMVERLE: | thought in lieu of live
testinony we'd have the opportunity to sunmarize
rel evant points to nake it easier for the Director to

find them as opposed to fishing around the entire
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deposi tion.
Are we off the record? W can fight about
this off the record.
MR, RANDY BUDGE: Yeah.
THE HEARI NG OFFICER: Al right. Well, let's
adjourn for tonight, and we'll pick up tonorrow

Do you want to start at 9:00, or do you
want to start at 8:30? W used to start at 8:30 in the
Rangen matter

MR HAEMVERLE: Let's do it.

THE HEARI NG OFFI CER:  8: 307

MR. HAEMVERLE: 8: 30.

THE HEARI NG OFFICER.  |Is that good for
ever ybody?

Let's start at 8:30. And then we'll start
the testi nony and maybe get ahead. And so let's go off
the record. We'Ill start tonorrow.

Thanks, Jeff.

(Hearing adjourned at 4:55 p.m)

-000-
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REPORTER S CERTI FI CATE

|, JEFF LaMAR, CSR No. 640, Certified Shorthand
Reporter, certify:

That the foregoi ng proceedi ngs were taken before
ne at the tinme and place therein set forth, at which
tinme the witness was put under oath by ne.

That the testinony and all objections nade were
recorded stenographically by me and transcri bed by ne
or under ny direction.

That the foregoing is a true and correct record
of all testinony given, to the best of ny ability.

| further certify that | amnot a relative or
enpl oyee of any attorney or party, nor aml financially
interested in the action.

I N WTNESS WHEREOF, | set ny hand and seal this
24t h day of March, 2014.

JEFF LaMAR, CSR NO. 640
Not ary Public
Eagl e, 1daho 83616

My comm ssion expires Decenber 30, 2017
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              1           THE HEARING OFFICER:  Greetings again to



              2    everyone.  We're on the record.  My name is Gary



              3    Spackman.  I'm the director of the Idaho Department of



              4    Water Resources, and I'm holding a hearing today



              5    regarding a mitigation plan that's been filed by the



              6    Idaho Groundwater Appropriators.  And I'll refer to the



              7    Idaho Groundwater Appropriators as "IGWA" commonly as



              8    we go through this particular hearing.



              9                And the mitigation plan that was filed was



             10    in reference to a -- an order of curtailment that was



             11    issued by the Director of the Department of Water



             12    Resources regarding a delivery call filed by Rangen,



             13    Inc., for which we previously held a hearing and I



             14    issued a final order.



             15                And again, the mitigation plan was filed by



             16    IGWA, and this hearing was scheduled expeditiously to



             17    address the mitigation plan and to also deal with some



             18    issues regarding the curtailment of groundwater uses



             19    and diversions of water across the Eastern Snake Plain,



             20    specifically groundwater.



             21                And there is a related issue, although not



             22    at issue today, regarding the diversion and use of



             23    water by Rangen, Inc.



             24                And because of those two pending matters,



             25    it was important to the Director that we schedule this
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              1    hearing expeditiously.



              2                So I want to thank the parties verbally



              3    today for their preparation today.  I know it was under



              4    a short time frame.  And I want to express my



              5    appreciation.



              6                Now, we talked about some preliminary



              7    matters that need to be addressed today.  And I suppose



              8    the first of those matters has to do with an order, or



              9    at least a letter that I issued last week, regarding



             10    the status of Rangen, Inc., in this mitigation hearing.



             11                And the letter, as I recall its text,



             12    informed Rangen and the other parties that the protest



             13    that was filed by Rangen was not timely because the



             14    filing fee was not paid with the protest.  And as a



             15    result, the letter stated that Rangen would not be



             16    considered a party for -- at least a protestant party



             17    for this particular hearing.



             18                And in response I see that Rangen has filed



             19    a petition to intervene as well as some supporting



             20    affidavits or a supporting affidavit.  And so at this



             21    point in time, unless the parties have other comments,



             22    it seems to me we ought to take the motion up, the



             23    motion to intervene up at this point in time.



             24                And before we go there, I want to go around



             25    and introduce the parties.  So let's start with IGWA,

                                                                  10





              1    if we can.  Please state either your position or your



              2    representation.



              3           MR. BRENDECKE:  I'm Chuck Brendecke.  I'm an



              4    engineering consultant for IGWA.



              5           MR. TJ BUDGE:  My name is TJ Budge.  I'm one of



              6    the attorneys for IGWA.



              7           MR. RANDY BUDGE:  Randy Budge, one of the



              8    attorneys for IGWA.



              9           MR. MAY:  Justin May representing Rangen, Inc.



             10           MR. HAEMMERLE:  Fritz Haemmerle, Rangen, Inc.



             11           MS. BRODY:  And Robyn Brody with Rangen.



             12           THE HEARING OFFICER:  And I think we have one



             13    more party sitting in the gallery.



             14                Mr. and Mrs. Lemmon.



             15           MR. LEMMON:  Yeah.  Gary Lemmon, Blind Canyon



             16    Aquaranch.



             17           THE HEARING OFFICER:  And you're certainly



             18    willing to sit at the table up here.  I'm sure you'd



             19    feel much more comfortable.



             20                And, Linda, you can come forward as well,



             21    if you'd like.



             22           MS. LEMMON:  I'm fine here.



             23           THE HEARING OFFICER:  Okay.  All right.  And



             24    just for the record, because we're talking about party



             25    status, it's my understanding that the Lemmons filed a
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              1    protest, it was timely, and paid the appropriate fee



              2    for filing the protest.  So they're recognized as a



              3    party in this contested case proceeding.



              4                Okay.  Other matters that we need to talk



              5    about?



              6           MS. McHUGH:  Mr. Director.



              7           THE HEARING OFFICER:  Yes.



              8           MS. McHUGH:  Candice McHugh.  I just wanted to



              9    make a note for the record that I represent Butch



             10    Morris, who may be called as a witness.  Just for the



             11    Director's information.



             12           THE HEARING OFFICER:  Okay.  Thank you.



             13                Others?  We won't introduce everybody in



             14    the gallery, unless it's important to you to have your



             15    name on the record.



             16                Okay.  Yes, TJ.



             17           MR. TJ BUDGE:  Director, one thing I explained



             18    to Garrick before you arrived, some of the exhibits



             19    that IGWA has identified are spreadsheets.  And we



             20    provided hard copies for the witness and for you of all



             21    of IGWA's exhibits, except for those spreadsheets.  We



             22    provided those on a thumb drive.  And those have been



             23    provided to Mr. Baxter.  So those will be available



             24    electronically to the Department.



             25                And Justin May has copies of those as well
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              1    so that they can be projected on the screen for



              2    discussing during the hearing today.



              3           THE HEARING OFFICER:  Thank you.



              4                And I assume, Mr. May, that you brought



              5    your technical electronic wizardry with you today?



              6           MR. MAY:  I do.



              7                Now, TJ, just to address this, since we're



              8    doing it -- we can talk about it later as it comes



              9    up -- do we need to go through the spreadsheets so we



             10    need it live up there?  I can certainly do that, if I



             11    can figure out which ones they are.



             12           MR. TJ BUDGE:  Yeah, they have exhibit numbers.



             13           MR. MAY:  Okay.



             14           MR. TJ BUDGE:  So if you can pull up the



             15    exhibit number as we did before.



             16           MR. MAY:  Yeah, I can pull up the exhibit



             17    number, and I have what you sent as the .pdf, you know,



             18    already loaded in.  If we need the spreadsheets, I'll



             19    just need to make sure that we get that done.



             20           MR. TJ BUDGE:  I'll give you a thumb drive



             21    during the break to make sure you've got those.



             22           MR. MAY:  Okay.  I know I got them.  You



             23    e-mailed them to us yesterday.



             24           MR. TJ BUDGE:  Okay.



             25           MR. MAY:  But we'll coordinate.  Thanks.
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              1           THE HEARING OFFICER:  Okay.  Other preliminary



              2    matters?



              3                Okay.  Let's take up the motion to



              4    intervene.



              5                Who will speak?  Robyn?



              6           MS. BRODY:  Thank you.



              7                Director Spackman, in response to the



              8    letter that we received Friday afternoon, Rangen has



              9    filed actually two motions that are related to each



             10    other.  One is a petition to intervene.  And there is a



             11    supporting affidavit from Justin May that was filed in



             12    connection with that petition to intervene.



             13                Simultaneously, with that we also filed a



             14    motion for reconsideration of your -- of your decision



             15    that's set forth in the letter.  And this morning we



             16    filed a supplemental brief in support of the motion for



             17    reconsideration and also an affidavit of Justin May in



             18    support of that motion for reconsideration.  I just



             19    want to make sure that you're aware of all the



             20    documents that have been filed.



             21                I think in order to address these sister



             22    motions, we have to start with the backdrop of Rule 52



             23    that the Department has promulgated.  Rules of



             24    procedure under the Department's own rules are meant to



             25    be construed liberally with an aim of securing a just,
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              1    speedy, and economical resolution.



              2                And I think it's important to start there,



              3    because the reason that's stated in the letter that you



              4    provided that Rangen cannot participate in this hearing



              5    as a protestant party is the failure to file a $25 fee



              6    with the protest that was timely filed and accepted by



              7    the Department.



              8                Rangen has filed a petition to intervene



              9    because we understand that the Department has routinely



             10    accepted parties' participation in matters where a



             11    protest was not timely filed.



             12                We've set forth in the motion for



             13    reconsideration and in the supplement that we filed why



             14    we don't believe that we even have to get to the



             15    petition for intervention.  We think we should just be



             16    allowed to participate because of what we did do, the



             17    substantial compliance.



             18                And I don't want to just reiterate what's



             19    in those briefs, but the petition to intervene clearly



             20    is a mechanism that's available to Rangen.  In this



             21    particular case Rangen from the moment -- IGWA filed



             22    its mitigation plan actually in Rangen's delivery call



             23    matter.  If you look at their mitigation plan, you'll



             24    see it's got the exact same caption that was assigned



             25    to Rangen's original delivery call.  That's where it
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              1    was filed.



              2                And in response to that mitigation plan,



              3    the Department issued a notice.  And that notice set



              4    forth when this hearing was going to take place,



              5    advised Rangen to get its witnesses in order and to



              6    provide copies of exhibits, and told Rangen that it was



              7    entitled to participate.



              8                And Rangen received this notice along with



              9    all of the other parties who participated in Rangen's



             10    delivery call: the Surface Water Coalition folks, the



             11    City of Pocatello.  From the beginning Rangen has been



             12    treated as a party to this matter.



             13                And we know that because once we got the



             14    mitigation plan and the order telling us that a hearing



             15    was going to be conducted, what we did was we



             16    immediately -- in fact, we got the notice of hearing I



             17    believe on a Friday, and by Monday morning I was



             18    already in contact with Mr. Budge trying to arrange for



             19    discovery.



             20                We filed a stipulation and a joint motion



             21    asking the Director to enter an order authorizing us to



             22    engage in discovery.  After that I think in the past



             23    seven days or ten days, I think we've conducted four or



             24    five depositions.  We've exchanged rapid-fire



             25    discovery, documents, exhibits.  We've protested the
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              1    City's intervention in this matter.



              2                There is no doubt in anyone's mind in this



              3    room or who has participated in this matter that Rangen



              4    is a party.  Rangen is the interested party.  It's



              5    Rangen's water right that is at issue.  If anybody



              6    should have standing to participate in this case, it's



              7    Rangen.  And a $25 fee ought not prevent that from



              8    taking place.  There is no prejudice to anyone.  The



              9    only prejudice that will result is to Rangen.



             10                And for those reasons we would ask that the



             11    petition to intervene be granted.



             12                Now, Director Spackman, we don't believe



             13    you even have to get to that petition for intervention.



             14    Rule 58, the rule that was cited in your letter



             15    explaining why Rangen could not participate, if you



             16    look at the text of that rule, you'll see that it's all



             17    about filings that are made by mail; that if you submit



             18    a filing by mail and if you don't have the fee with it,



             19    it's incomplete.



             20                And we know it -- we know that that's the



             21    way to read the rule because it's -- you read the rule



             22    completely, in context.



             23                The Department has Rule 300, which governs



             24    actually the filing of documents, and Rule 300 tells us



             25    that the Department doesn't accept filings without a
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              1    fee.  Well, in this case the Department did accept



              2    Rangen's filing without a fee.  And we know that



              3    because the document, the protest that Rangen filed,



              4    was actually hand-delivered to the Department, and it



              5    has the Department's stamp on it, and it's attached to



              6    Justin May's affidavit in support of the petition to



              7    intervene.



              8                We have a situation that falls -- the



              9    Department's procedural rules don't address this type



             10    of situation.  We don't fall within Rule 58 because we



             11    didn't mail it in.  And we don't fall within Rule 300



             12    because the fact of the matter is the Department did



             13    accept the filing.  So we're outside of those rules.



             14                Now, courts have actually looked at this



             15    kind of situation before.  And in the supplemental



             16    brief that we provided this morning, the Utah Supreme



             17    Court had a situation where Harley-Davidson appealed a



             18    workers' compensation determination.  And the



             19    Harley-Davidson appeal, it was a mess.  It was a



             20    disaster.



             21                Harley-Davidson, they didn't have the right



             22    caption on it, they didn't have the right information



             23    in it, and they didn't pay the filing fee.  And the



             24    court of appeals said, "No, you can't participate.



             25    It's a jurisdictional issue.  Your appeals, it's no
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              1    good."



              2                The Utah Supreme Court reversed that



              3    determination finding that, just as we're asking the



              4    Department to rule under Rule 52 here for that liberal



              5    construction, that there was substantial compliance and



              6    that it was not a jurisdictional issue and that



              7    Harley-Davidson could be allowed to proceed on its



              8    appeal.



              9                The Court noted that there would be other



             10    remedies that might be available if there were some



             11    kind of prejudice associated with it.  In this case



             12    there's absolutely no prejudice whatsoever.



             13                I don't want to rehash all of the arguments



             14    that are in that motion for reconsideration.  We don't



             15    even think that Rangen was required to file a protest.



             16    If you look at 42 -- Rule 43 doesn't actually set forth



             17    the procedure for mitigation plans.  It incorporates by



             18    reference the water transfer rule under Idaho Code



             19    42-222.



             20                And that's an interesting rule, when you



             21    look at 42-222.  Remember, it wasn't written for



             22    mitigation plans.  It wasn't written for this.  And



             23    what it tells us is that when you're in a



             24    water-transfer situation, if you have a protest, you



             25    have to file the protest.  And upon paying of the
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              1    statutory fee, then the Department shall investigate



              2    the matter and conduct a hearing thereon.



              3                And it's interesting, the language in that



              4    statute, because what the Department is supposed to



              5    investigate under the statute is the protest.  Rule 43



              6    works differently.



              7                Rule 43, the Department actually made the



              8    decision to conduct a hearing on the mitigation plan so



              9    that it could evaluate it under Rule 43 criteria.



             10                And so this gets back to the whole essence



             11    of this, which is it's Rangen's delivery call, it's



             12    Rangen's water right.  There's absolutely no reason



             13    that Rangen should have to file a document letting IGWA



             14    know or letting the world know that we're protesting.



             15                Everybody knows we're going to protest



             16    this.  Everybody knows that we are protesting it.  It



             17    is apparent from everything that has taken place in



             18    this case since that notice was issued.



             19                So for those reasons, Director Spackman, we



             20    would ask that you either, one, allow us to intervene



             21    as a -- we would -- ask you to allow us to intervene in



             22    this matter or to grant Rangen's motion for



             23    reconsideration.



             24                Thank you.



             25           THE HEARING OFFICER:  Thank you, Ms. Brody.
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              1                TJ or Randy, response?



              2           MR. TJ BUDGE:  Thanks, Mr. Director.



              3                These motions came in late, so I haven't



              4    had a lot of time to prepare the response.  And I think



              5    what might be most beneficial is to review some of the



              6    rules that will govern your decision on this issue.



              7                There's really two issues at play:  One is



              8    whether Rangen's a party to the case; and then the



              9    second issue is whether the protest is valid, even



             10    though the filing fee wasn't paid on time.



             11                The Department's rules of procedure define



             12    who qualifies as a party in any case before the



             13    Department.  And that's in Rule 151.  And so in



             14    response to Rangen's petition for reconsideration, I



             15    pulled this out, and I think it's worth pointing out a



             16    few things.



             17                Rule 150 defines who qualifies as a party.



             18    And it's either applicants, claimants, appellants,



             19    petitioner's, complainants, respondents, protestants,



             20    or interveners.  Those are the classes of people who



             21    are parties before Department cases.



             22                Rules 151 through 156 then define who falls



             23    in each of those classes.  And as I look through



             24    these -- I won't read them all, but there's -- none of



             25    these identify somebody as an automatic party to a
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              1    case.  They must either file a complaint or have a



              2    complaint filed against them, file a protest, or be an



              3    intervener.



              4                What Rangen's advocating for is a class of



              5    water users who are automatically parties to any case



              6    before the Department, whether they file anything or



              7    not.  To my knowledge, that's never been the



              8    Department's practice.  And I'm not aware of any of the



              9    Department's procedural rules that allow that.



             10                Next I looked at the conjunctive management



             11    rules regarding mitigation plans, and that's Rule 43.



             12    And in that rule it explains that mitigation plans will



             13    be decided following the procedure that's used for



             14    water-right transfers under Idaho Code 42-222.



             15                And that statute does very clearly say that



             16    protests shall be filed within ten days of the last



             17    date of publication.  It then says, "Upon receipt of



             18    any protest accompanied by the statutory filing fee,



             19    the Department will undertake the procedures set forth



             20    in 42-222."



             21                The Department's rule of procedure No. 58,



             22    which Rangen does cite, it does also say that protests



             23    are not deemed accepted until the filing fee is paid.



             24                So on the issue of whether Rangen is



             25    automatically a party simply because the mitigation
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              1    affects Rangen, I don't think there's any legal



              2    support.  By that same argument someone could say that



              3    the Mussers are automatically parties, some of the



              4    other downstream users are automatically parties since



              5    they might be affected.



              6                As you could imagine, that would create a



              7    host of challenges with people saying they had



              8    automatic status because they were somehow affected by



              9    the mitigation plan.



             10                So I think for Rangen to be admitted as a



             11    party at this point would probably require the



             12    stipulation of IGWA to allow Rangen to be a party



             13    despite not having appropriately filed its protest



             14    timely.



             15                The second issue is even if Rangen is a



             16    party, is its protest valid.  And the statute I decided



             17    explains that the protest isn't deemed accepted until



             18    the filing fee is paid.



             19                So even if there was some -- if you accept



             20    the argument that they're automatically a party, their



             21    protest nonetheless isn't valid, and so they're not in



             22    a position to challenge the evidence that IGWA will put



             23    on in support of its mitigation plan.



             24                And so this leads me again to the



             25    conclusion that as I read the statutes in the
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              1    Department's rules of procedure, Rangen is not a valid



              2    protestant in this proceeding, nor are they a party to



              3    this proceeding.



              4                And this puts IGWA, and me frankly, in a



              5    bit of a difficult position.  I don't think Rangen can



              6    participate here today or challenge our evidence unless



              7    we stipulate to forgive them for their error and allow



              8    them to be a party to this case and to accept their



              9    protest even though they did not follow the



             10    requirements.



             11                And I say this puts me in a difficult



             12    position because you don't practice law very long



             13    before you realize every attorney makes a mistake once



             14    in a while or they get something wrong on their



             15    calendar or they miss some deadline for a motion or



             16    something like that.



             17                And the practice of law is certainly a lot



             18    more enjoyable if attorneys will give each other a



             19    little leeway and recognize that.  And it has been my



             20    practice to be very liberal and allowing opposing



             21    counsel forgiveness when they make mistakes, because



             22    I'm certainly going to make some of those myself.



             23                And so personally I feel empathy for the



             24    mistake that's been made and a desire out of



             25    professional courtesy to perhaps forgive them for that.
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              1                The challenge for me is that I have a duty



              2    to my clients.  And I know from meeting with my clients



              3    that they don't feel that Rangen has been particularly



              4    fair in their litigation strategy.  And Rangen's



              5    strategy has been frustrating to them, to say the



              6    least.  And I know that my clients do not feel much of



              7    a desire to cut Rangen any slack at this point.



              8                And so the decision for us today is what do



              9    we make of this apparent conundrum.  And I think there



             10    are some solutions that will require perhaps a



             11    compromise on both sides.



             12                But the solution we had in mind is this:  I



             13    think IGWA could allow and stipulate to Rangen



             14    participating in this proceeding and being a party and



             15    having the opportunity to assert the issues raised in



             16    its protest, which was not timely, on a few conditions.



             17                One of those conditions would be that the



             18    curtailment order would be stayed pending the appeals



             19    process.  This would have two effects:  It would stay



             20    the curtailment of junior-priority rights, but we also



             21    expect it would stay the cease-and-desist order that



             22    followed that.



             23                That would allow Rangen to continue to use



             24    water from Billingsley Creek during the appeals



             25    process.  I know Rangen plans to challenge the
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              1    cease-and-desist order and challenge the portion of the



              2    curtailment order on which it is predicated.



              3                IGWA certainly has issues that it intends



              4    to appeal that could relieve it of the curtailment



              5    obligation.  And so this would allow the status quo



              6    essentially to remain as it was the date the



              7    curtailment order was issued.



              8                The Director has authority under his rules



              9    of procedure to stay his orders.  And so if Rangen



             10    would stipulate to that or agree to that condition,



             11    that would allow this proceeding today to go on and



             12    Rangen to participate as it has prepared for.



             13                The other piece of that condition would be



             14    that once the appeal is decided, we'll then know for



             15    sure whether the groundwater pumpers have to mitigate



             16    or not.



             17                There is the potential that, Director, you



             18    could decide in this proceeding that mitigation is



             19    required and the pumpers could spend a lot of money



             20    mitigating, only to then have a judge decide that that



             21    mitigation was never necessary.



             22                And so what we'd propose is that Rangen be



             23    a party to this case, their protest be allowed to be



             24    heard, but that the curtailment order and the



             25    cease-and-desist order be stayed pending the appeal
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              1    process.  And once that appeal process is completed,



              2    that IGWA be given a reasonable time to implement



              3    mitigation -- mitigation solutions that the Director



              4    approves in this proceeding, if, as a result of the



              5    appeal, those are still necessary.



              6                That's all I have, unless you have any



              7    questions.



              8           THE HEARING OFFICER:  I have one question, TJ.



              9           MR. TJ BUDGE:  Yes, please.



             10           THE HEARING OFFICER:  Where do you stand on the



             11    petition to intervene?



             12           MR. TJ BUDGE:  Thank you.  I had a note on that.



             13                Under Rule 352 of the Department's rules of



             14    procedure -- I'll just read that real quick.  This is



             15    the rule that deals with petitions to intervene.  It



             16    says, "Petitions to intervene must be filed at least 14



             17    days before the date set for formal hearing or by the



             18    date of the pre-hearing conference, whichever is



             19    earlier, unless a different time is provided by order



             20    or notice."



             21                There has not been any order allowing



             22    petitions to intervene up until the day that the



             23    hearing begins.  So under the Department's rules of



             24    procedure, that petition to intervene cannot be



             25    granted, but under the proposal that we made Rangen
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              1    would be allowed to be a party.



              2           THE HEARING OFFICER:  Okay.  Thank you.



              3                Ms. Brody?



              4           MS. BRODY:  In asserting that Rangen is a party



              5    to this action, we aren't suggesting that there should



              6    be a rule that any water user on the system should be



              7    allowed to participate.



              8                Remember where this mitigation plan was



              9    filed.  It was filed in Rangen's delivery call.  It was



             10    filed in direct response to the final order that was



             11    issued ordering curtailment.  The only water right



             12    that's at issue is Rangen's.



             13                And Rangen's argument is because of that



             14    status and because of the way that Rule 43 operates, we



             15    should be allowed to participate outside of any kind of



             16    protest.



             17                The protest procedure is about giving



             18    notice to Mussers, other folks like Blind Canyon



             19    Aquaranch, and giving them the opportunity to come in



             20    and be heard in this forum, in this particular matter.



             21    That's what we're saying.  And that's why we're arguing



             22    that we don't have to file the protest.  We didn't have



             23    to pay the fee.  And we ought to be allowed to



             24    participate on that basis alone.



             25                Rangen, as far as definitions of parties
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              1    and that kind of thing, Rangen's a claimant.  Rangen



              2    filed a delivery call.  We're a claimant.  And we are a



              3    party to this matter and have participated in it



              4    actively for the past two years.



              5                What's interesting from IGWA's position



              6    here this morning is we don't hear one word about



              7    prejudice, about how they're impacted by the failure to



              8    pay the filing fee.  Nothing.  Because there isn't any.



              9    It is unjust to let a $25 filing fee wag the dog.



             10                I appreciate the solutions outlined by



             11    IGWA, but they're not acceptable to Rangen.  Because



             12    frankly, if there is some defect -- we don't believe



             13    there is a defect in what's happened here in allowing



             14    Rangen to participate, it's not going to be cured by



             15    some kind of stipulation on IGWA's part.



             16                The Director has discretion to hear the



             17    petition to intervene.  Rule 52 dictates a just result



             18    and liberal construction of those rules.



             19                And for those reasons, Director Spackman,



             20    we would ask that you, one, reconsider the decision.



             21    And if you won't, then to allow Rangen to intervene in



             22    this matter this morning.



             23                Thank you.



             24           THE HEARING OFFICER:  Anything further,



             25    Mr. Budge?
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              1           MR. TJ BUDGE:  No, thank you.



              2           THE HEARING OFFICER:  Okay.  What I will do in



              3    this particular case -- and I appreciate the arguments



              4    from both sides.  And, Ms. Brody, you made some



              5    compelling arguments.  I struggled with the equities



              6    and the realization that Rangen has participated since



              7    the time we set this for hearing, that all the parties



              8    anticipated that a protest would be filed, that Rangen



              9    would be a party.  And so I -- the conjunctive



             10    management rules are unique in that a hearing is



             11    required when a mitigation plan is filed.



             12                Nonetheless, there is a requirement that we



             13    publish notice and the protest be filed.  Because of



             14    the short time period that was imposed between the time



             15    that we scheduled the hearing and the actual hearing



             16    date, the protest, in fact -- I think the last date for



             17    protest was a week ago today.  And so there wasn't a



             18    lot of time for us to sort this out.



             19                And as a result -- well, let me back up.  I



             20    want to be consistent with what we have done regarding



             21    the filing of protests in the Department.



             22                And, Ms. Brody, I don't need to go to the



             23    arguments that you have presented so that Rangen can be



             24    a party, because we have a protestant that timely filed



             25    a protest.  We have a contested case, at least in the
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              1    typical way in which those contested cases are created



              2    before the Department.  And the Department has



              3    typically allowed and considered petitions for



              4    intervention or petitions to intervene when there is a



              5    contested case that's pending before the Department.



              6                And so in this particular case, we have a



              7    contested case, we have a valid protest, and I have the



              8    discretion or the authority under the rules of



              9    procedure to allow intervention by order, as I read the



             10    rule.



             11                And so I so order today that Rangen will be



             12    recognized as an intervener in this contested case and



             13    can fully participate.



             14                I see no reason for prejudice that this



             15    order, or allowing intervention, would cause to the



             16    parties.  Everybody anticipated that Rangen would be a



             17    party today.  And so I grant intervention, and I will



             18    issue a written order so that the record documents the



             19    granting of the petition.



             20                Okay, everyone?



             21                So Rangen will fully participate as an



             22    intervener and a full party in this matter.



             23                Mr. Budge?



             24           MR. TJ BUDGE:  Director, will the issues be



             25    limited to those raised in the Lemmons' protest, or
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              1    will it include the issues raised in Rangen's protest?



              2           THE HEARING OFFICER:  I anticipate that all



              3    issues will be on the table, that everybody was



              4    apprised of those issues.  And I don't want to



              5    promote -- from my perspective, I don't want to promote



              6    form over substance, and I don't want to deny Rangen



              7    the opportunity to participate.



              8                So what we're going through is, I guess, a



              9    formality.  But from my perspective everybody



             10    anticipated that Rangen would participate.  I'm more



             11    concerned about the precedent that I set if I start



             12    allowing or I start recognizing protests when the



             13    filing fee has not been timely paid.



             14                Okay.  Next we have some more motions.



             15                Ms. Brody?



             16           MS. BRODY:  Yes, Director Spackman.



             17                Rangen has filed a motion in limine and a



             18    motion to limit the scope of the proposals that are



             19    actually considered part of the mitigation plan.



             20                The first motion deals with proposals 3



             21    through 9 of IGWA's mitigation plan.  Proposal No. 3 is



             22    all about the assignment of the water permit



             23    application that IGWA has -- excuse me, not IGWA, but



             24    that certain groundwater districts have filed on the



             25    talus slope water at Rangen's facility.
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              1                That matter -- that particular water permit



              2    has not been acted upon by the Department, other than



              3    in terms of publication, and it hasn't been determined



              4    that the permit will even be granted.



              5                And so until that happens, it's not -- it



              6    should not be part of the mitigation plan and shouldn't



              7    be something that is considered by the Department at



              8    this point in time.  We just don't know if that



              9    application is going to be granted.



             10                Rangen has filed its own application.



             11    There may be other protests, any number of matters



             12    could occur.  But until that occurs we should not spend



             13    our time in this hearing addressing what might be,



             14    because we just don't know.



             15                Proposals 4 and 5 of IGWA's mitigation plan



             16    deal with proposed mitigation solutions that involve



             17    replacing fish and paying lost profits.



             18                IGWA presented this argument actually in



             19    the Snake River Farms case, and the Director at that



             20    time unequivocally ruled out of hand, no, that ordering



             21    any kind of payment or fish solution would exceed his



             22    statutory authority and is not something that he could



             23    do.



             24                So we would ask that proposals 4 and 5 be



             25    dismissed and that there not be any evidence of those
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              1    proposals presented here today.



              2                Proposals 6 through 9 of IGWA's mitigation



              3    plan are, by IGWA's own admission in its mitigation



              4    plan, really concepts at this point in time.  Concepts,



              5    however, without technical support are not proper



              6    components of a mitigation plan and isn't something



              7    that the Department, that you, can evaluate under



              8    Rule 43.



              9                Until you know the particulars of those



             10    particular solutions, you cannot evaluate whether they



             11    would in fact result in replacement water to Rangen.



             12    You have to have the details.  It's imperative.



             13                And in fact, in the Snake River Farms case,



             14    the Hearing Officer, Justice Schroeder, remarked on a



             15    proposal actually that Clear Springs had made.  It was



             16    apparently during the hearing there was a suggestion of



             17    some kind of pump-back option that Clear Springs was



             18    proposing instead of an over-the-rim solution.



             19                And Justin Schroeder clearly ruled in that



             20    case, look, it's just a concept.  It's a concept



             21    without technical support.  He said, "It's one that



             22    should be explored, but until I have more, I'm not



             23    going to rule on it."



             24                And he didn't, with good reason, because



             25    without the details you can't evaluate whether the

                                                                  34





              1    solutions, the proposed solutions would in fact result



              2    in replacement water to Rangen under Rule 43.



              3                From our perspective -- and let me move on



              4    actually to address the Tucker Springs also.  IGWA has



              5    filed a second mitigation plan proposing a pipe



              6    solution from Tucker Springs to deliver water to



              7    Rangen.  It is a concept.  No details.



              8                More than that, it's a concept proposed in



              9    a second mitigation plan which has not yet been



             10    published to the public, which has not yet gone through



             11    the procedural steps that we've been talking about this



             12    morning.



             13                And so until that happens, it shouldn't be



             14    addressed in this hearing.  I appreciate the effort to



             15    be efficient.  But again, it makes no sense to address



             16    Tucker Springs until we have a clear proposal:



             17    engineering, real investigation, support, a plan on how



             18    it's going to be done, because then you can get into



             19    the nitty-gritty about whether it satisfies Rule 43.



             20                Bottom line is that from Rangen's



             21    perspective the next two days ought to be spent talking



             22    about credits for conversions, dried up acres, and



             23    recharge activities and the Sandy Pipeline.  Those



             24    are -- those are the mitigation proposals that are



             25    real, that are on the table, and that ought to be dealt
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              1    with.  The rest of this, until there are clear plans,



              2    the Director ought not consider it.



              3                Thank you.



              4           THE HEARING OFFICER:  Thank you, Ms. Brody.



              5                Mr. Budge?



              6           MR. TJ BUDGE:  Thank you, Mr. Director.



              7                I'll address first what was actually a



              8    motion to dismiss parts 3 through 9 of our mitigation



              9    plan, and then secondly address our desire to put on



             10    some explanation of another mitigation solution that



             11    we've identified.  And just in the interest of



             12    efficiency, I would like to have some discussion of



             13    Tucker Springs.



             14                First, on the motion to dismiss a little



             15    bit of background, I think, is appropriate.  In



             16    anticipating an order on the Rangen delivery call



             17    proceeding, the groundwater pumpers had certainly



             18    discussed ways a curtailment obligation could be



             19    mitigated.



             20                At that time we had no idea if there would



             21    be a mitigation obligation, and if so, no idea what the



             22    extent of that obligation would be.  So certainly not



             23    realistic to spend money engineering, acquiring



             24    easements, designing plans for mitigation proposals we



             25    didn't know would exist or in what quantity.
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              1                Once the order was issued -- and frankly a



              2    little more -- dealing perhaps more acres than we



              3    anticipated, there, as you might imagine, was a quick



              4    action to figure out how we actually mitigate this



              5    curtailment order.



              6                And we met with our clients and we talked



              7    about solutions that had been discussed previously, and



              8    we identified things that they often do, too, when they



              9    need water.  They install pumps, they install pipes,



             10    they exchange water and things of that nature.



             11                And we felt it was important to get the



             12    mitigation process started as quickly as possible.  And



             13    so we did submit a mitigation plan within ten days or



             14    so, if my recollection is right, of the curtailment



             15    order.



             16                I think with some cooperation Rangen could



             17    have looked at those mitigation proposals, identified



             18    which ways they thought were most effective to get them



             19    water, and we could have sat around the same table and



             20    been a long ways down the road of implementing ways to



             21    actually get water to Rangen's facility.



             22                Unfortunately, what we've learned from this



             23    proceeding is that Rangen has been far more interested



             24    in killing IGWA's mitigation plan than finding ways to



             25    get water to its facility.
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              1                We admit that we don't have every



              2    mitigation proposal fully engineered.  We don't have



              3    all of the easements in place, haven't undertaken the



              4    condemnation actions that may be necessary.  And we



              5    don't think it would have been a practical or effective



              6    use of time or resources to do that.  First given the



              7    time constraints, and second given the costs involved.



              8                We view a mitigation plan as not all that



              9    much different than a water right application or a



             10    transfer application.  When a water user files for a



             11    water right or a transfer, they provide the Department



             12    with information to understand hydraulically how that



             13    will work.  We're going to move water from A to B.



             14    We're going to change a point of diversion from C to D.



             15                The water user doesn't run power to their



             16    proposed points of diversion, they don't drill wells,



             17    install pivots, interconnect systems, do engineering



             18    until they know the Department will accept it from a



             19    hydrologic standpoint that that can be implemented



             20    without injuring other water users.



             21                And that's what we anticipate this



             22    proceeding being.  We can discuss and explain each of



             23    our proposals, how they'll work in practice, how



             24    they'll benefit Rangen.



             25                We don't want to engineer an over-the-rim
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              1    plan unless the Director decides that can reasonably



              2    address their need, or a pump-back plan.  And once the



              3    Director approves mitigation solutions, then we can



              4    evaluate which are cost effective, prepare the



              5    engineering, and do that.



              6                But there's certainly enough information



              7    for the Director to evaluate the hydraulics of our



              8    mitigation plan and whether they will in fact provide



              9    water to Rangen.  And we would certainly ask the



             10    Director to listen to the evidence we have to present



             11    at the hearing on this matter.



             12                Now turning to the Tucker Springs.  As we



             13    continue to investigate the mitigation solutions we



             14    initially identified, another solution was brought to



             15    our attention involving another spring that's not far



             16    away called Tucker Springs.



             17                And we've been engaged in efforts to



             18    procure the right to use some of that water for



             19    mitigation.  The Tucker Springs project, which I won't



             20    go into detail, but it's really mechanically no



             21    different than like a pump-back or over-the-rim.  It's



             22    just pumping water from one spring to other.



             23                We think if Rangen is interested in water



             24    they would want to hear more about it.  We are not



             25    asking the Director to preclude Rangen from challenging
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              1    that proposal later on, but we do have Dr. Brendecke



              2    here from Colorado.  And we would like to preserve just



              3    a brief, general explanation of how that would work.



              4    That would benefit not only us and the Director to



              5    understand what else is out there, but also Rangen to



              6    understand this other solution.



              7                And if Rangen upon further investigation



              8    has objections to it, they would certainly have the



              9    chance to raise those.  We're not trying to foreclose



             10    them from doing that, but we do think there's value in



             11    having this out there as another alternative that we're



             12    exploring at this point that we think is promising.



             13                Any questions?



             14           THE HEARING OFFICER:  Thank you, Mr. Budge.



             15           MR. TJ BUDGE:  Thank you.



             16           THE HEARING OFFICER:  Ms. Brody?



             17           MS. BRODY:  The procedure set up for mitigation



             18    plans doesn't provide for the kind of exploratory



             19    discussions that IGWA is proposing to have here.  If



             20    IGWA has a proposal, it's supposed to outline it in



             21    detail, present it, explain how it provides either the



             22    steady state or the direct flow that the Director's



             23    order requires.  And then this is the time and place



             24    for Rangen to present any objections that it has to the



             25    particular proposals.
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              1                We've only had a short period of time to



              2    look at this, but we've sent interrogatories.  We've



              3    taken depositions.  We've asked the questions, "Tell



              4    us, what is your plan?" so that we could formulate the



              5    objections that we're required to present at this



              6    hearing.



              7                And the issues on, for example, on



              8    proposals 6 through 9 is there aren't any details.



              9    There's not any information, so Rangen can't react to



             10    it.  Again, this is the time and place.  This is the



             11    shot that Rangen has at these proposals.



             12                And if we don't have the details, then we



             13    can't do our job.  And that's why I'm saying it's



             14    not -- they don't meet the requirements under Rule 43



             15    in terms of what the details that the mitigation plan



             16    has, Rangen can't respond to it, and as a result, those



             17    proposals should be dismissed.



             18                When they come up with a particular plan



             19    and if they want to discuss them with Rangen, terrific.



             20    But until that happens, it's not ripe for the



             21    Department to consider.  The Department shouldn't issue



             22    any kind of advisory opinion, and we ought to just



             23    focus this hearing again on the two issues that we've



             24    got, the credits and the Sandy Pipeline.  Those are the



             25    proposals that should be dealt with.
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              1                Thank you.



              2           THE HEARING OFFICER:  Okay.  Thank you,



              3    Ms. Brody.



              4                Mr. Budge?



              5           MR. TJ BUDGE:  Brief response.



              6                I take exception to the idea that we



              7    haven't provided any details about our plans.  Rangen



              8    has interviewed a number of people, including



              9    Dr. Brendecke and Lynn Carlquist, and we've explained



             10    exactly how each of these proposals benefits Rangen.



             11                Frankly, I find it a bit disingenuous to



             12    spend the first 20 minutes talking about fairness and



             13    liberal construction and helping Rangen out and not



             14    prejudicing them, and then the day before the hearing,



             15    a month after our mitigation plan was filed, we get a



             16    motion to dismiss 70 percent of it.



             17                So if they had those concerns, they could



             18    have raised them.  But the truth is they don't want



             19    mitigation.  We're here to show how we can provide it.



             20    And in the past there have been people who have



             21    objected to mitigation, and the directors allowed it



             22    over their objection.



             23                That's what we're going to do.  We'll



             24    explain to the Director the same thing we explained to



             25    Rangen in the depositions, and you'll understand
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              1    exactly how they benefit Rangen and to what extent.



              2           THE HEARING OFFICER:  Okay.  Thank you,



              3    Mr. Budge.



              4                As I look at the documents, I have two



              5    motions that are pending:  One is a motion to dismiss



              6    proposals 3 through 9, and then there is a motion in



              7    limine related to presentation of any evidence



              8    regarding water being provided from Tucker Springs.



              9                So let me talk first about the motion to



             10    dismiss, and I suppose it could be also interpreted as



             11    a motion in limine.  But because the motion was to



             12    dismiss specific proposals, I'll go through those.



             13                So with respect to No. 3, which is the



             14    portion of the mitigation plan that relates to a filing



             15    of a water right application by IGWA for diversion and



             16    use of water from the talus slope in and near the



             17    Curren Tunnel, this is a pending application, as you



             18    pointed out, Ms. Brody, but nonetheless, it is a viable



             19    proposal for mitigation and it is fact based, although



             20    we won't have all of the facts, but certainly some



             21    information regarding the application would be valuable



             22    to the Department and the Director.



             23                So with respect to the motion to dismiss,



             24    I'll deny it for component No. 3.  That is the water



             25    right application No. 36-16976 and information related
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              1    to the application.



              2                With respect to proposals 4 and 5, this



              3    would be either monetary compensation or replacement of



              4    fish that may not be able to be reared as a result of



              5    reductions in water flows from Rangen or from Curren



              6    Tunnel.



              7                In previous decisions or a previous



              8    decision by the Department, and my understanding is



              9    that we've consistently interpreted that either



             10    replacement in compensation or replacement in



             11    commodity, other than water, is not an acceptable form



             12    and proposal in a mitigation plan.  And so I will grant



             13    the motion to dismiss related to proposals 4 and 5.



             14                With respect to portions 6 through 7,



             15    Ms. Brody, I'll just quote what you said.  You said you



             16    needed to know the particulars and that these are



             17    concepts, you said without technical support, but from



             18    the Hearing Officer's perspective you're essentially



             19    telling me that these are matters of fact and issues of



             20    facts, and they're issues of fact that the Director



             21    should hear in the hearing.  And the development of



             22    those facts I recognize perhaps the parties have not



             23    been given a great deal of time to explore the facts,



             24    but certainly they've been engaged in talking about it.



             25                And so I'll deny the motion to dismiss
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              1    regarding items 6 through 9 of the mitigation plan.



              2                And so we will hear evidence regarding



              3    proposals 1 through 3 and proposals 6 through 9 in the



              4    hearing.  And now let's go to the motion --



              5                Yes, Mr. Budge.



              6           MR. TJ BUDGE:  I apologize for talking so much.



              7                On 4 and 5, which are the fish replacement



              8    and monetary compensation, I ought to clarify our



              9    request in that regard.



             10           THE HEARING OFFICER:  Okay.



             11           MR. TJ BUDGE:  We always understood that the



             12    Director would not be approving those over Rangen's



             13    objection.



             14                My recollection from the prior case is that



             15    those were approved subject to the seniors' agreement.



             16    And so we put those in there to let Rangen know that



             17    we're willing to explore and discuss all options,



             18    including providing fish and money.



             19                And I guess what we were hoping for was



             20    a -- maybe a conditional approval that those would be



             21    valid to the extent Rangen accepts them.



             22           THE HEARING OFFICER:  Thank you, Mr. Budge.



             23                My view is that there's a broad spectrum of



             24    possibilities in the settlement arena.  And those



             25    possibilities are more narrow in the ability of the
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              1    Director to consider in a mitigation plan.  So I



              2    appreciate you calling them to the attention of the



              3    Director and the parties, but those components more



              4    properly should be addressed in a negotiation setting



              5    and not in the contested case here.  Thank you.



              6                Okay.  Now let's just talk about the motion



              7    in limine.  And I have some empathy for IGWA and the



              8    time frames within which they and it was trying to



              9    propose various, I guess, alternatives for mitigation.



             10                And some of those possibilities may not



             11    have been evident to IGWA at the time that it filed its



             12    initial mitigation plan.  So I have some empathy.



             13    Nonetheless, the rules require that we publish notice



             14    of specific mitigation plans.  I really would like to



             15    be able to consolidate so that we don't have a double



             16    hearing regarding another mitigation plan.  But



             17    nonetheless, I think the rules require that we publish



             18    notice, and then prospective parties have an



             19    opportunity to participate.



             20                We may have parties who have an interest in



             21    Tucker Springs that aren't even here today.  And they



             22    should also have an opportunity to participate.  And we



             23    haven't given them that opportunity in this proceeding.



             24                So despite the fact that I'd like to rule



             25    so that we allow as much to come in as possible for the
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              1    sake of economy, we need to protect the prospective



              2    parties and the process that's set forth in the



              3    conjunctive management rules.



              4                So I grant the motion in limine regarding



              5    the proposal to mitigate with water from Tucker



              6    Springs.  And we'll just have to go through the



              7    process, Mr. Budge.



              8                Yes.



              9           MR. TJ BUDGE:  I think we did anticipate going



             10    through that process and weren't attempting to



             11    short-circuit that.  Really what we're hoping to do is



             12    just provide an offer of proof and preserve some



             13    testimony.



             14                It may be that Dr. Brendecke has to come



             15    back in that other proceeding anyways.  But it also may



             16    be that some understanding of, you know, preliminarily



             17    of what's at stake may avoid that happening, and that



             18    would give us a chance to preserve some testimony with



             19    the reporter here.  We didn't anticipate, you know,



             20    short-circuiting the standard procedure.



             21           THE HEARING OFFICER:  I strain to want to do it,



             22    Mr. Budge.  But I think it's outside of this



             23    proceeding, and perhaps it's a matter for settlement



             24    discussions to begin with.  And if we have to, we'll



             25    come back.  Thanks.
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              1                Ms. Brody.



              2           MS. BRODY:  Director Spackman, let me just ask



              3    one clarifying question with respect to proposal No. 3.



              4           THE HEARING OFFICER:  Okay.



              5           MS. BRODY:  I assume that you won't be making



              6    any findings with respect to the permit; is that right?



              7           THE HEARING OFFICER:  No, there won't be any



              8    final determination of whether the application is



              9    approved or not approved.  It's a separate proceeding.



             10           MS. BRODY:  Okay.  Thank you.



             11           THE HEARING OFFICER:  Okay.  Other matters we



             12    need to talk about?



             13                Do the parties want a moment to regroup?



             14                Mr. Budge, Randy.



             15           MR. RANDY BUDGE:  Mr. Director, one preliminary



             16    matter before we proceed with the evidence, if I may.



             17    I think we have a stipulation with counsel relative to



             18    the admission of the deposition and exhibits of Alan



             19    Hansten, the manager for North Side Canal Company.  I



             20    wanted to confirm that so we won't try to bring him as



             21    a witness.



             22           MR. HAEMMERLE:  Director, that's correct.  We do



             23    have an agreement with -- regarding Alan Hansten.



             24    We're going to introduce his deposition.



             25                The difficulty with part of that, Randy, is
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              1    that the exhibits aren't actually attached to the



              2    deposition.  So we'll have to go through allowing his



              3    deposition in and identifying some of the important



              4    exhibits that went along with that.  But that is



              5    correct.



              6           MR. RANDY BUDGE:  And one other matter relative



              7    to depositions, we had proposed Frank Erwin's



              8    deposition and Butch Morris' deposition also come in in



              9    lieu of their testimony.  I don't know if Rangen has



             10    changed their position on that, but both of those



             11    parties had made contact with us over the weekend



             12    asking if that were possible so they wouldn't have to



             13    appear.



             14                And so I pose that to counsel simply



             15    because they may have been contacted as well over the



             16    weekend by counsel for those parties who was trying to



             17    secure a stipulation.



             18           MR. HAEMMERLE:  I appreciate the request for



             19    that, Director.  We did speak about that previously.



             20    But we did, I think, inform IGWA that we did in fact



             21    want Mr. Erwin and Mr. Morris to be here.  I think



             22    they're scheduled to be here tomorrow.  And we don't



             23    anticipate that their testimony is going to take too



             24    long.



             25           MR. RANDY BUDGE:  And one other final matter --
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              1    and I apologize for belaboring the point, but it might



              2    expedite the hearing.  There were a number of exhibits



              3    that we've identified that are simply part of the



              4    records of the Department in other proceedings, various



              5    orders.  And we would ask that judicial notice be taken



              6    of those specific exhibits just to expedite the



              7    proceeding.



              8                And those documents are IGWA's



              9    Exhibits 103, 104, 105, also 119, 120, 130, and --



             10    excuse me, that's 1030, and also 1034 through 1049.



             11    And we just wanted to identify of those matters, we'd



             12    ask judicial notice be taken.  We'd ask a stipulation



             13    of counsel for the admission of those.  And they can



             14    take a look at them while we take our short break and



             15    come back and respond on that.



             16                And if Rangen has some similar exhibits



             17    they want to present, we can discuss that as well, if



             18    you want to identify them.



             19           MR. HAEMMERLE:  I think it might behoove us,



             20    Director, to have a short kind of consultation on --



             21    I'm sure there's other exhibits that we can agree to.



             22    So maybe if we can take 15 minutes or so.



             23           THE HEARING OFFICER:  Okay.  That would be



             24    great.



             25                Before we break, let me just ask a question
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              1    or two.



              2                I understood at the end of last week that



              3    Alan Hansten might participate via teleconference or



              4    videoconference.



              5                And the parties have determined, then, that



              6    his deposition will substitute for his direct



              7    testimony; is that correct?



              8           MR. HAEMMERLE:  That's correct, Director.



              9           MR. RANDY BUDGE:  Correct.



             10           THE HEARING OFFICER:  Okay.  That's great,



             11    because then we don't need to worry about the VCR



             12    setup.



             13                And then there's some question -- I suppose



             14    what you want to talk about, Mr. Haemmerle, is



             15    stipulation to some of these marked exhibits that Randy



             16    Budge has referred to.  And we'll expect that



             17    Mr. Morris and Mr. Erwin will be here tomorrow.



             18                And the only other question that I have,



             19    based on some of the rumors that I've heard coming back



             20    to me, is how long do we anticipate for this hearing?



             21    I have scheduled two days.  Do we need to block out



             22    another half day or more on Wednesday?  I know I have a



             23    commitment Wednesday afternoon.  But what do the



             24    parties think?



             25           MR. HAEMMERLE:  Well, it seems like I'm always
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              1    wrong, but I think two days should cut it.  We've taken



              2    depositions.  None of the depositions have taken all



              3    that long.  And I think we're ready to condense the



              4    testimony down even further than that.  So I feel good



              5    about two days.



              6           MR. TJ BUDGE:  We're optimistic we'll be done in



              7    two days.  If you wouldn't mind keeping maybe part of



              8    the day Wednesday open just in case.



              9           THE HEARING OFFICER:  Okay.  I'm clearing out



             10    Wednesday morning for the parties.  I hope your



             11    schedules will remain.



             12                Okay.  Let's break for 15 minutes.  We'll



             13    come back about 10:25.



             14                (Recess.)



             15           THE HEARING OFFICER:  Okay.  We are back on the



             16    record.  And the lights are low, and that must mean the



             17    show's ready to start.



             18                So the parties have discussed possibility



             19    of stipulation, I think, regarding exhibits,



             20    Mr. Haemmerle --



             21           MR. HAEMMERLE:  That's correct, Director.



             22           THE HEARING OFFICER:  -- and Mr. Budge.



             23           MR. RANDY BUDGE:  Yes.



             24           THE HEARING OFFICER:  Does somebody want to



             25    recite some stipulation?  I assume there is one.
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              1           MR. RANDY BUDGE:  Yeah.  Thank you.



              2                With respect to IGWA's exhibits, I believe



              3    we have an agreement to admit all of these exhibits for



              4    all purposes.  Exhibit 2002 --



              5           MR. TJ BUDGE:  1000.  You have the wrong list.



              6           MR. RANDY BUDGE:  Wait a minute.



              7           MR. HAEMMERLE:  Randy, why don't you do yours,



              8    and then I'll do ours.



              9           MR. RANDY BUDGE:  Okay.



             10           MR. HAEMMERLE:  Simpler that way.



             11           MR. RANDY BUDGE:  Okay.  Our exhibits would be



             12    1003, 1004, 1005, 1019, 1020, 1030 through 1050, 1078,



             13    and 1079.  We'd propose to admit for all purposes.



             14           THE HEARING OFFICER:  Mr. Haemmerle?



             15           MR. HAEMMERLE:  Thank you, Director.



             16                We have agreed for the admission of 2002



             17    through 2006, 2009 through 2012, 2041 through 2043.



             18    200- --



             19           MR. RANDY BUDGE:  Excuse me.



             20           MR. HAEMMERLE:  Yeah.



             21           MR. RANDY BUDGE:  I think 2041A was a backfile,



             22    not included.



             23           MR. HAEMMERLE:  I don't have 41A on my list.



             24                Proceeding -- Counsel, you can correct me



             25    if I'm wrong on any of these -- 2041 through 2043,
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              1    2045, 2046, 2047, 2049, 2051, 2052, 2053A, 2054A,



              2    2055A, 2056A, 2057, 2058A, 2059A, 2060A, 2061A, 2062,



              3    2063, 2064A, 2065A, 2066A, 2068, and 2070 and 2074.



              4           MR. RANDY BUDGE:  We don't have a 2074.



              5           MR. HAEMMERLE:  2074, Counsel, is the color



              6    version of Frank Erwin's map that he created of



              7    basically Basin 36A, Water District 36A.



              8           MR. MAY:  It's the color version of what is



              9    2011, without Frank's notes on it.



             10           MR. RANDY BUDGE:  Okay.  Fritz, the only



             11    clarification is, just because I'm not sure if you



             12    intended it to be in the sequence, 2041A backfile was



             13    not included.



             14           MR. HAEMMERLE:  We'll include 2041A as the



             15    backfile, yes.



             16           MR. RANDY BUDGE:  I don't think we want to have



             17    the backfiles come in yet.



             18           MR. HAEMMERLE:  That's fine.



             19           MR. RANDY BUDGE:  Any of the backfiles.  So



             20    excluding -41A.



             21           MR. HAEMMERLE:  Yeah.  So it's just 241 (sic)?



             22           MR. RANDY BUDGE:  Correct.



             23           MR. HAEMMERLE:  All right.



             24           THE HEARING OFFICER:  Okay.  And the parties



             25    have agreed to and stipulated to the admission of the
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              1    recited exhibits, Mr. Budge and Mr. Haemmerle?



              2           MR. HAEMMERLE:  Yes, Director.  Contrary to the



              3    last hearing where we tried to preserve things, it's



              4    easier just to -- we've stipulated to the admission of



              5    those documents without reservation.



              6           THE HEARING OFFICER:  Okay.  And I won't reread



              7    the numbers.  They're in the record.  So as we go



              8    through -- unless you want me to, but I don't know that



              9    there's a need for me to reread them for clarification.



             10    But if there's any question as we go through the



             11    testimony, please raise the question or some objection



             12    to it.



             13                (Exhibits 1003-1005, 1019, 1020, 1030-1050,



             14           1078, 1079, 2002-2006, 2009-2012, 2041-2043,



             15           2045-2047, 2049, 2051, 2052, 2053A, 2054A,



             16           2055A, 2056A, 2057, 2058A, 2059A, 2060A, 2061A,



             17           2062, 2063, 2064A, 2065A, 2066A, 2068, 2070, and



             18           2074 received.)



             19           THE HEARING OFFICER:  Okay.



             20           MS. BRODY:  Director Spackman?



             21           THE HEARING OFFICER:  Yes, Ms. Brody.



             22           MS. BRODY:  I'm not Blind Canyon's lawyer, but



             23    we probably ought to all be sensitive to the fact that



             24    these folks have the right to participate in all of



             25    this.  If you --
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              1           MR. LEMMON:  I did bring a copy of what I'm



              2    going to present today and left it over here.  But it



              3    really doesn't contain a lot of graphs and tables or



              4    anything.  So it's just basically what I intend to --



              5           THE HEARING OFFICER:  Well, Mr. Lemmon, I think



              6    really the question Ms. Brody is raising -- and thank



              7    you for calling my attention to it, but I don't know



              8    that Mr. Lemmon participated in the discussion



              9    regarding the exhibits and stipulation to their



             10    admission.



             11                And so, Mr. Lemmon, you're at a slight



             12    disadvantage here because -- and it creates maybe some



             13    tension in my handling of the exhibits because Rangen



             14    and IGWA have stipulated to the admission of exhibits,



             15    but you have not stipulated.  And so as these exhibits



             16    come in and we talk about them, you have every right



             17    then to object to the exhibits as they're offered.



             18           MR. LEMMON:  Okay.



             19           MS. BRODY:  Unless you want to participate in



             20    the stipulation.



             21                And maybe at a break, it might be



             22    worthwhile to have Mr. Lemmon look at these specific



             23    exhibits so that he might have the opportunity to



             24    stipulate as well.



             25                Is that a possibility?  How do we want to
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              1    handle it?



              2           MR. RANDY BUDGE:  Well, I believe we served



              3    copies of the exhibits.  I'm not sure if you have



              4    those.  Some of them were sent electronically.



              5           MR. LEMMON:  I don't have copies of those



              6    exhibits, no.



              7           THE HEARING OFFICER:  What we could do,



              8    Mr. Lemmon, is I have copies here.  In fact, I don't



              9    know whether there are double copies.  But --



             10           MR. BAXTER:  You have your copies here, and then



             11    the copies for the witnesses over there.



             12           MR. LEMMON:  I don't anticipate objecting to any



             13    of the exhibits that will be presented.  But at this



             14    point in time I don't know what's being presented, so I



             15    really can't...



             16           THE HEARING OFFICER:  I'll tell you what I will



             17    do.  I've written down the exhibits and the numbers



             18    here, and I'll provide you a copy of the numbers.  And



             19    during breaks perhaps you could at least thumb through



             20    and see what those exhibits are and familiarize



             21    yourself with them.  And then at least you'll have some



             22    opportunity to -- when they come up to be acquainted



             23    with the exhibits and to voice your opinion on them one



             24    way or another.



             25           MR. LEMMON:  Okay.  Thank you.
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              1           THE HEARING OFFICER:  Will that be okay?



              2                All right.  Other matters?



              3                Thank you, Ms. Brody, for pointing that



              4    out.



              5                I want you to fully participate,



              6    Mr. Lemmon, in the proceedings, and I want to keep you



              7    in mind and assist you to the degree I can.



              8                Okay.  Other preliminary matters?



              9                Thanks for the efforts of counsel in



             10    working through and stipulating to some of these



             11    exhibits.  It will save us a lot of time.



             12                Okay.  Are we ready for presentation of



             13    evidence?



             14           MR. RANDY BUDGE:  Yes.



             15           MR. HAEMMERLE:  Director, we had spoken with



             16    IGWA about our desire to make -- kind of present a



             17    roadmap of what we're intending to do.  I think that



             18    would be helpful.



             19           THE HEARING OFFICER:  I did not offer the



             20    parties the opportunity for a preliminary statement.



             21                Is that what you're asking for,



             22    Mr. Haemmerle?



             23           MR. HAEMMERLE:  Yes, Director.



             24           THE HEARING OFFICER:  Mr. Budge?



             25           MR. RANDY BUDGE:  We don't intend to.
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              1           THE HEARING OFFICER:  You don't intend to offer



              2    any preliminary statement?



              3                Mr. Haemmerle.



              4           MR. HAEMMERLE:  May I, Director?



              5           THE HEARING OFFICER:  Sure.



              6           MR. HAEMMERLE:  Director, initially I want to



              7    thank you for going through this process in a



              8    methodical way, and I think you should be complimented



              9    for that, and I think the whole Department should be.



             10                As you know, the -- you issued an order in



             11    Rangen's delivery call which required two things:  It



             12    required the groundwater districts to either provide



             13    9.1 cfs at steady state or provide to us 9.1 cfs of



             14    direct flow phased in over a five-year period.



             15                In response to that IGWA filed what it



             16    called a mitigation plan.  And we are certainly



             17    prepared to address some of the objective things that



             18    are presented in that plan.



             19                I think the only real objective things are



             20    the request for credit and the Sandy Pipeline.  Really,



             21    I think those are the only things that any party is



             22    prepared to present any fact or law about.



             23                The Director has already dealt with No. 4



             24    and 5, and has held that those things will not be



             25    discussed.
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              1                And options 6 through 9, Director, really



              2    once the evidence is presented you will find that those



              3    are just highly speculative.  There's no concrete



              4    proposals of any kind.  There's nothing that they can



              5    present or have presented.



              6                And then on the flip side, there's really



              7    nothing for us to respond to, which leaves us with



              8    simply addressing options 1 through 3.  With respect to



              9    options 1 through 3, Director, going to steady state



             10    first, the final order requires 9.1 cfs at steady



             11    state.



             12                There's going to be some evidence



             13    presented, either through IGWA or through the



             14    Department about conversions, voluntary curtailment,



             15    CREP, and recharge.  And we want to state, Director, at



             16    the very front end of this that probably the only



             17    person or entity that has any knowledge about the type



             18    of steady-state response and credit would be IDWR



             19    itself.



             20                So as long as the conversion acres are,



             21    one, within the curtailment area, that those



             22    conversions are in fact the activities of IGWA members,



             23    that those things are permanent changes, that those



             24    types of things have not already been factored into the



             25    Department's curtailment run, we would agree to them.
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              1                And further, we would ask that if the



              2    Department is going to give credit for those things,



              3    then the Department should enter an order doing two



              4    things:  One, identifying the particular acreage that



              5    are covered by conversions, CREP, and those kinds of



              6    things; and at the end of the day, understanding that



              7    this is a multiyear curtailment, multiyear mitigation



              8    plan, enter an order specifying that there shall be no



              9    pumping on those acres.



             10                We think that's reasonable, that if they're



             11    entitled to a steady-state credit then those acres



             12    should remain unpumped.



             13                The bottom line, I think, on steady state,



             14    Director, is that at most the groundwater districts are



             15    going to be able to show a credit for a maximum of



             16    1.7 cfs, which is far short of what you had ordered of



             17    9.1 cfs.



             18                We think, given that the Department can do



             19    those types of calculations, and probably should do



             20    those types of calculations, really where we are is --



             21    or we think we are is the Sandy Pipeline itself.  Let



             22    me back up.



             23                Before we go into the Sandy Pipeline,



             24    Director, there would be some type of credit under a



             25    direct flow from a transient response for those
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              1    conversions, those types of things.  I think the best



              2    numbers that anyone has come up with to date probably



              3    is a total of .6 cfs for a transient response, direct



              4    flow, which then leads us probably to the guts of what



              5    this hearing is about.  And we think that's about the



              6    Sandy Pipeline itself.



              7                And for the Sandy Pipeline, Director,



              8    that's going to involve the testimony of where the



              9    water comes from.  The water comes from the North Side



             10    Canal Company.  We'll hear the testimony of Alan



             11    Hansten.  You'll have his deposition transcript.



             12    You're going to hear the testimony of Butch Morris, who



             13    uses that water and who has proposed to obtain credit



             14    for it.  And finally, you'll hear the testimony of



             15    Frank Erwin.



             16                So going through those witnesses in order,



             17    Director, you will hear Alan Hansten, and he will tell



             18    you these things.  He will tell you that the North Side



             19    Canal Company delivers irrigation water, and their



             20    rights have a period of use from March 15th through



             21    November 15th.  His testimony will be that the actual



             22    irrigation season is actually less than that, that the



             23    canal turns on their water late March, and they turn



             24    off their water in late October.



             25                The North Side Canal Company records
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              1    indicate that the Sandy Ponds are delivered water



              2    between late April through early October.  The point of



              3    his testimony, Director, is that there is absolutely no



              4    wastewater that's available from November 16th through



              5    March 14th.



              6                Now, IGWA has applied for a wastewater



              7    permit 36-17011 for year-round use.  The point is



              8    there's no water in the canal for year-round use.  So



              9    to be sure, there's no year-round credits that should



             10    be given, there's no benefit that Rangen could possibly



             11    obtain during the nonirrigation season.



             12                We then go to the testimony of Butch



             13    Morris.  Now, according to the mitigation plan,



             14    Mr. Morris would cease using his rights out of the



             15    talus slope, and in exchange for that IGWA would obtain



             16    an expected credit of 6.1 cfs.  There are currently a



             17    lot of problems with that proposal.



             18                The first problem, Director, is that



             19    Mr. Morris has one, and one only, wastewater right.



             20    And that's covered under 08723.  The period of use for



             21    that wastewater right is April 1st through



             22    October 31st, and that has a quantity diversion rate of



             23    2.4 cfs to irrigate 125 acres.



             24                You're going to hear testimony how



             25    Mr. Morris has been using that particular water to
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              1    irrigate what are called the Musser and Candy



              2    properties, up to 435 acres.  You're going to hear



              3    testimony that Mr. Morris has been using the 2.4 cfs



              4    right that he has in addition to 6 more cfs for a total



              5    of 8.5 cfs of water.



              6                You'll find out that Mr. Morris has



              7    available to him 14 shares held by the North Snake



              8    Groundwater District.  The problem is those shares are



              9    to be used on a property that's different than the



             10    Martin-Curren Tunnel rights so there can't possibly be



             11    credit for that particular right.



             12                Because of the way that water right 08723



             13    was structured, Director, there's a combined-use



             14    statement limitation with three other rights out of the



             15    Martin-Curren Tunnel.  And that combined-use limitation



             16    is 3.98 cfs.



             17                You're going to hear calculations from



             18    perhaps Mr. Morris himself or through Rangen witnesses



             19    that in fact the only diversion rate that Mr. Morris



             20    currently has out of the Martin-Curren Tunnel is



             21    3.65 cfs.  And again, as we have told you under



             22    Mr. Hansten's testimony, Mr. Morris cannot obtain



             23    credits for year-round use.



             24                We're going to introduce IDWR records,



             25    Director.  Everyone's going to agree that despite
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              1    whatever Butch Morris might be irrigating with the



              2    wastewater right on one hand, the limitation of his



              3    credit would be dictated by how much water is actually



              4    flowing out of the Martin-Curren Tunnel.



              5                We will present the Department's own



              6    records for the Martin-Curren Tunnel.  You will see



              7    2013 flows.  The 2013 flows from May through the end of



              8    August are just barely over 1 cfs.  Again, nowhere near



              9    the credit that IGWA is seeking of 6.1.



             10                You're going to hear the testimony of Frank



             11    Erwin, Water District 36A.  He's going to testify a lot



             12    about his management of something called the Curren



             13    Ditch.  He'll testify that the Martin-Curren Tunnel's



             14    rights flow down through the Rangen property through



             15    the Curren Ditch where there's a weir that he measures.



             16                He's going to testify about the senior



             17    rights in the Curren Ditch that total 15 cfs.  And that



             18    ignores all the other senior rights along Billingsley



             19    that are senior both to the Curren Ditch senior rights,



             20    as well as the Martin-Curren Tunnel rights.



             21                He's going to testify that if the Curren



             22    Ditch does not exceed 15 cfs, then the Martin-Curren



             23    Tunnel rights are not in priority.  Mr. Erwin prepared



             24    a sheet that was presented during his deposition which



             25    shows that out of the last 12 out of 14 years the
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              1    Curren Ditch has flows of less than 15 cfs every single



              2    July.  So for a good part of the summer, there's barely



              3    over 1 cfs flowing out of the Martin-Curren Tunnel, and



              4    even that they can't use because they're out of



              5    priority.



              6                So with that, Director, we think probably



              7    at the end of the day that the Groundwater District



              8    should receive no credit for Martin-Curren Tunnel right



              9    flows.



             10                With respect to the permit that IGWA filed



             11    on Rangen's talus slope, the Director is well aware



             12    that there's an orderly process that's set up, that we



             13    have in fact objected to that application.  Rangen has



             14    in fact filed a competing application.



             15                And what you'll see, Director, is that your



             16    own rules require that if the application is on someone



             17    else's property, they're supposed to obtain access.



             18    And when they proceed with the application, at the



             19    front end they're supposed to tell you how they're



             20    going to do that.



             21                Well, they haven't done that.  They haven't



             22    started doing that.  And the law can't possibly be that



             23    another party, being Rangen, has to perfect their water



             24    right application.  At the end of the day we believe we



             25    need to perfect our own.  We have no duty to perfect
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              1    theirs.



              2                The bottom line with respect, Director, to



              3    steady state -- or direct flow is you have ordered



              4    3.4 cfs in year one.  There's probably going to be some



              5    transient response that they deserve out of the



              6    Martin-Curren Tunnel.  We think the maximum of that



              7    would be approximately .6 cfs.  The Department's



              8    probably in the best position to calculate that number.



              9                Mr. Morris, who entered into the Memorandum



             10    of Understanding, only has a wastewater permit for



             11    2.4 cfs.  So currently, that's the very most that he



             12    could get credit for out of the Martin-Curren Tunnel.



             13                The problem with that, of course, is that



             14    there's nothing that provides Rangen water during the



             15    nonirrigation season.  If they're mitigating with



             16    wastewater, it's important to note that the North Side



             17    Canal Company doesn't deliver for nearly five months.



             18    So for nearly five months Mr. Morris could not possibly



             19    obtain wastewater.



             20                The maximum credit out of the Martin-Curren



             21    Tunnel itself for most of the year, for the 2013 year,



             22    was less or just over 1 cfs.  Again, whatever -- even



             23    those flows would be subject to whatever is flowing



             24    over the Curren Ditch.  And again, for the last 12 out



             25    of 14 years, it's been less than 15 cfs.
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              1                The bottom line I think you'll find is that



              2    there's no way, as a matter of fact -- and that's what



              3    this whole proceeding is about, it's not possible to



              4    obtain a credit for 6.1.  It's not possible to obtain a



              5    credit for 3.4, and that's what we're going to talk



              6    about.



              7                Thank you, Director.



              8           THE HEARING OFFICER:  Thank you, Mr. Haemmerle.



              9                Any rebuttal, an opening statement,



             10    Mr. Budge?



             11           MR. TJ BUDGE:  I'll try to be brief.



             12                But it does, I think, merit pointing out



             13    that a lot of the issues that Mr. Haemmerle has raised



             14    are not really issues in this proceeding.  Since filing



             15    our mitigation plan, we've interviewed Frank Erwin.



             16    We've interviewed Butch Morris.  Deposed Alan Hansten.



             17                And we've learned a lot of information from



             18    these events.  And some of the criticisms that Rangen



             19    has raised are not criticisms where we're trying to get



             20    more credit than is due, it's simply a reflection of



             21    both parties having a better understanding of how water



             22    is actually delivered in that area.



             23                We're not here to try to get a leg up or



             24    get more credit than what we're due.  What we are here



             25    to do is to explain what we've been doing for many
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              1    years that's benefited Rangen.  For at least ten years



              2    Rangen has had an extraordinary benefit from the Sandy



              3    Pipe that groundwater users put in at their sole



              4    expense, and from North Side Canal Company water rights



              5    that the groundwater users own and deliver through that



              6    pipe, and for the use of wastewater through that pipe.



              7                We've got no credit for that.  We had no



              8    mitigation obligation to Rangen, yet they have



              9    benefited extensively for many years, and they will



             10    continue to benefit.  And all we're asking is that we



             11    get credit for the money and effort that we have spent



             12    year over year and continue to spend to benefit spring



             13    flows in the Hagerman area, including the Rangen flows.



             14                Let me just real quickly walk through the



             15    items that we seek mitigation credit for.  Conversions,



             16    CREP, and recharge.  This has been going on for many



             17    years in other cases.  There's a standard procedure for



             18    accounting for the conversions and CREP and recharge,



             19    and running the model and accounting for the benefit.



             20                All we're asking is for the Department to



             21    continue what's happened in other cases, continue to



             22    run the model, give credit where credit is due.



             23                Mitigation via the Sandy Pipe.  The pumpers



             24    aren't asking for more mitigation credit than actually



             25    benefits Rangen from the Sandy Pipe.  We understand
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              1    that the Sandy Pipe does not provide more benefit than



              2    the water that discharges from the tunnel.  There's



              3    some questions as to whether the tunnel measurements



              4    are accurate.  Department personnel have explained that



              5    they may not be very accurate.



              6                There may be some need for improved



              7    measuring devices to calculate the credit going



              8    forward.  That's all we ask.  And we're certainly happy



              9    to participate in enabling accurate measurements and



             10    accurate calculation of the credit.  We've always



             11    understood that was an irrigation season credit.  We're



             12    not asking for year-round credit.  That's not an issue



             13    in this proceeding.



             14                The assignment of our Billingsley Creek



             15    water right.  This is interesting.  There's water in



             16    the creek right now that could be used.  There is more



             17    than the 9 cfs mitigation obligation in the creek right



             18    now that Rangen could use.



             19                Absent Rangen's protest of our water right



             20    application, that would be approved in short order.



             21    They obviously are protesting that, and we understand



             22    they have the right to do that.  But we're prepared to



             23    deliver that water to them immediately, to assign our



             24    application to them immediately and they can take



             25    advantage of the priority date and the water right
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              1    associated with that.



              2                Improvements to the Curren Tunnel.  We



              3    learned in the last proceeding that the Curren Tunnel



              4    induces water from the aquifer.  Dr. Brendecke will



              5    explain from an engineering standpoint how this works.



              6                The Curren Tunnel is there because it



              7    increased the flow of water from the aquifer to Rangen



              8    and to others.  And it's simple common sense to expect



              9    that extending the tunnel, enlarging the tunnel would



             10    induce more flow from the tunnel.



             11                Drilling a horizontal well.  This was a



             12    proposal that originated with Rangen.  Rangen hired an



             13    engineering firm to evaluate that.  And that firm, SPF



             14    Engineering, identified drilling a second tunnel, a



             15    horizontal well if you want to call it that, as a



             16    solution to providing more water to Rangen.



             17                All we seek is the Department's approval of



             18    that as a realistic mitigation solution so that we can



             19    take the work that's been done by Rangen's engineers



             20    and our own and continue to evaluate the feasibility of



             21    that and the engineering that would be required to make



             22    that happen.



             23                We can't tell you today how much water



             24    we're going to get from drilling the well.  There are



             25    models.  We can model the impact of the horizontal well
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              1    or extending the tunnel.  You'd also need to measure it



              2    and see how much more water comes out of the aquifer.



              3                This is just another in the list of



              4    solutions that we've identified to find a way to get



              5    water to Rangen.  That's all we're trying to do, is get



              6    them water and avoid curtailment.



              7                An over-the-rim plan.  This has been done



              8    before and engineered before.  We've identified water



              9    rights in the vicinity of Rangen.  We'll show you



             10    there's lots of groundwater rights nearby, a very



             11    robust aquifer near Rangen, and there's no reason to



             12    think that we couldn't interconnect some of those wells



             13    and deliver them to Rangen, just as we had done or



             14    proposed to do and had approved for Snake River Farms.



             15                And then lastly, on the Snake River Farm



             16    case that Mrs. Brody discussed earlier, Clear Springs



             17    was the one that was proposing the pump-back.  They



             18    thought that was a suitable solution.  And if they



             19    think that's a suitable solution, so do we.



             20                Tom Rogers testified in the prior hearing



             21    that there are a number of pump-back systems at



             22    hatcheries throughout the state and other parts of the



             23    country.  There's no reason that that couldn't be



             24    designed here with aeration and whatever else may be



             25    needed.  And so this is also one of the solutions we'll
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              1    discuss.



              2                Many of these solutions provide the full



              3    9 cfs, some provide part.  And at the end of day, we'll



              4    need to know which ones the Director believes are



              5    reasonable mitigation solutions so that we can



              6    implement the ones of those that are most cost



              7    effective.



              8                That's all we're trying to do, Director, is



              9    avoid drastic circumstances and dire consequence of



             10    curtailment by providing them water.  And there's a lot



             11    of ways to do it.  We just need to know which ways



             12    you'll accept, and we could put those into place.



             13                Thank you.



             14           THE HEARING OFFICER:  Thank you.  Thank you,



             15    Mr. Budge.



             16                All right.  Are we now ready for



             17    presentation of testimony?



             18           MR. HAEMMERLE:  Rangen's ready, Director.



             19           THE HEARING OFFICER:  Okay.  IGWA?



             20           MR. RANDY BUDGE:  Ready.



             21           THE HEARING OFFICER:  All right.  Glad we're



             22    here.  First witness.



             23                Who will be examining?



             24           MR. RANDY BUDGE:  We'd call Lynn Carlquist as



             25    IGWA's first witness.
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              1           THE HEARING OFFICER:  Okay.  Mr. Carlquist, if



              2    you'll come forward, please.



              3                And, Mr. Randy Budge, I am assuming you are



              4    examining the witness?



              5           MR. RANDY BUDGE:  Correct.



              6           THE HEARING OFFICER:  Okay.  Mr. Carlquist, if



              7    you'll raise your right hand, please.



              8



              9                    RICHARD LYNN CARLQUIST,



             10    having been called as a witness by IGWA and duly sworn



             11    to tell the truth relating to said cause, testified as



             12    follows:



             13



             14           THE HEARING OFFICER:  Thank you.  Please be



             15    seated.



             16                And Mr. Budge.



             17



             18                      DIRECT EXAMINATION



             19    BY MR. BUDGE:



             20           Q.   Could you please state your name and



             21    address for the record, please.



             22           A.   Richard Lynn Carlquist.  1082 South -- 1092



             23    South 2500 East in Hazelton, Idaho 83335.



             24           Q.   What do you do for a living, Mr. Carlquist?



             25           A.   I farm in that Hazelton area.
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              1           Q.   And what type of -- just generally describe



              2    your farm operation and irrigation practices.



              3           A.   It's a row-crop farming operation where we



              4    raise small grains, alfalfa, sugar beets, and beans.



              5           Q.   And do you irrigate from groundwater?



              6           A.   I irrigate from groundwater and from canal



              7    sources, and I have a wastewater right.



              8           Q.   Are any of your water rights subject to



              9    curtailment in this proceeding?



             10           A.   Yes, they are.



             11           Q.   And do you also have conversion acres?



             12           A.   I do.



             13           Q.   Are you currently a member of North Snake



             14    Groundwater District?



             15           A.   I am.



             16           Q.   And how long have you been a member?



             17           A.   I've been a member of North Snake



             18    Groundwater District since its inception, since it was



             19    formed.



             20           Q.   And do you currently serve in a capacity as



             21    chairman of the District?



             22           A.   I do.



             23           Q.   How long have you served in that capacity?



             24           A.   The last six years.



             25           Q.   And prior to serving as chairman, did you
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              1    have a position on the board of directors?



              2           A.   I was on the board of directors.



              3           Q.   Were you on the initial board of directors



              4    since the inception of the District?



              5           A.   Yes.



              6           Q.   You also provided testimony before the



              7    Department in the Rangen delivery call case that was



              8    heard last May of 2013?



              9           A.   Yes.



             10           Q.   And you testified on behalf of the District



             11    and also IGWA in the previous delivery call cases known



             12    as the Surface Water Coalition case and also the Blue



             13    Springs -- or Blue Lakes and Clear Springs cases?



             14           A.   Yes, I did.



             15           Q.   Can you tell us approximately when the



             16    North Snake Groundwater District was formed?



             17           A.   It was formed in the late '90s.



             18           Q.   And what's the general purpose of the



             19    District?



             20           A.   It's to oversee the protection of the



             21    groundwater rights that are owned by the members of the



             22    District.



             23           Q.   Approximately how many acres are in North



             24    Snake Groundwater District?



             25           A.   Approximately 97,000 acres that are
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              1    irrigated with well water, groundwater.



              2           Q.   Are you acquainted with the other districts



              3    that are participating in this proceeding that are



              4    subject to the curtailment order?



              5           A.   Yes, a little bit.



              6           Q.   And what other districts would be impacted?



              7           A.   It would be Magic Valley Groundwater



              8    District and Southwest Irrigation District.



              9           Q.   And what about Goose Creek Irrigation



             10    District?



             11           A.   Goose Creek has some impact in the impact



             12    area.



             13           Q.   Do you know approximately how many acres



             14    are involved in the other two districts?



             15           A.   Just very approximately.



             16           Q.   What would that be?



             17           A.   There's about 125,000 acres, I believe, in



             18    Magic Valley Groundwater District; and there's around



             19    75- to 80,000 acres affected in Goose Creek and



             20    Southwest Irrigation District.



             21           Q.   If I understand your testimony correctly,



             22    there are approximately 300,000 irrigated acres in



             23    these four districts you've described?



             24           A.   Yes.



             25           Q.   Do you know approximately how many wells
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              1    exist within your District, North Snake?



              2           A.   We have around 879 wells or -- in North



              3    Snake Groundwater District.



              4           Q.   And are all of those wells within the zone



              5    of curtailment established in the Rangen curtailment



              6    order that was issued January 29th of 2014?



              7           A.   I believe almost all of them are.



              8           Q.   Is North Snake Groundwater District a



              9    member of the Idaho Groundwater Appropriators, Inc.,



             10    which is commonly referred to as IGWA?



             11           A.   We are.



             12           Q.   And do you know approximately when IGWA was



             13    organized?



             14           A.   I believe IGWA was organized in 1997.



             15           Q.   And what was the purpose, if you know, of



             16    IGWA?



             17           A.   To have a common group to represent the



             18    groundwater pumpers in the ESPA.



             19           Q.   And has IGWA been actively involved in



             20    mitigation efforts on behalf of its Groundwater



             21    District members?



             22           A.   Yes, they have.



             23           Q.   Can you just provide a very general



             24    overview of the type of mitigation efforts that IGWA



             25    participates in?
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              1           A.   We have done recharge mitigation efforts.



              2    We've been involved in conversion mitigation efforts.



              3    We've been involved in dry-up mitigation efforts,



              4    through some of the federal programs and on a District



              5    basis, for the most part.  I think those cover it.



              6           Q.   And can you describe who IGWA's members



              7    are.



              8           A.   There are members that are the groundwater



              9    districts and irrigation districts within the ESPA.  I



             10    believe there's approximately nine of those.  There are



             11    a number of cities.  There are a number of industrial



             12    organizations, businesses that are members of the



             13    District -- or of IGWA.



             14           Q.   And as chairman of the North Snake



             15    Groundwater District, do you also sit on the executive



             16    committee of the Idaho Groundwater Appropriators?



             17           A.   Yes, I do.



             18           Q.   Are you here to testify on behalf of your



             19    district, North Snake, as well as IGWA?



             20           A.   Yes.



             21           Q.   Have you had direct involvement in the



             22    financing of the various mitigation projects that have



             23    been undertaken by IGWA and the groundwater districts



             24    in response to delivery calls?



             25           A.   Yes, through our North Snake Groundwater
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              1    District I have.



              2           Q.   And what expenditures have the districts



              3    incurred in order to pursue mitigation efforts with



              4    respect to the Surface Water Coalition?  Just in a



              5    general manner, how is that handled?



              6           A.   Assessments are made through membership in



              7    IGWA to cover the expenses incurred in trying to



              8    provide mitigation that our -- the various groundwater



              9    districts and irrigation districts and cities and other



             10    members are assessed to cover the mitigation costs that



             11    have been undertaken by IGWA.



             12           Q.   And what do those costs involve?  Excuse



             13    me.  Strike that question.  Let me rephrase it.



             14                The mitigation efforts to the Surface Water



             15    Coalition on an annual basis involve what from a



             16    financial standpoint?



             17           A.   Dollar amount or the type of --



             18           Q.   Just the type of things you do that cost



             19    money.



             20           A.   We have purchased water that's been used



             21    for recharge, we have purchased water to use for



             22    mitigation, and we have purchased facilities that have



             23    provided mitigation.



             24           Q.   With respect to mitigation efforts to the



             25    Surface Water Coalition, does that involve the lease of
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              1    water from the holders of storage rights?



              2           A.   Yes, it has.



              3           Q.   And are those leases that happen on an



              4    annual basis?



              5           A.   They have.



              6           Q.   And do those leases vary year to year,



              7    depending on what the requirements may be to meet



              8    mitigation obligations?



              9           A.   They have varied some year to year.



             10           Q.   And just generally, that involved leasing



             11    water from the reservoir system and delivering them



             12    downstream to senior Surface Water Coalition members



             13    who have an obligation?



             14           A.   That's what's happened.



             15           Q.   And are those costs typically paid by



             16    assessment to the members?



             17           A.   They have been.



             18           Q.   Can you give us a range of what they may



             19    have been over the last ten years from year to year,



             20    what would be the approximate range.



             21           A.   For the total ten years or for --



             22           Q.   What would be a low to a high number over



             23    that last ten-year period that you've been involved



             24    with?



             25           A.   Well, on the low it's been in the low tens

                                                                  81





              1    of thousands of dollars, up to the millions of dollars



              2    that we have spent in some years.



              3           Q.   And that would simply be expenditures based



              4    on member assessments to mitigate to the Surface Water



              5    Coalition?



              6           A.   Yes.



              7           Q.   Have you also been involved in other



              8    mitigation projects with respect to senior rights who



              9    have made calls in the Thousand Springs area?



             10           A.   I have.



             11           Q.   And what mitigation efforts have been



             12    undertaken there?



             13           A.   Well, they were some of the same mitigation



             14    efforts.  We've done some recharge efforts, some dry-up



             15    efforts in the past.  We have done some conversion



             16    efforts in the past.  And we have actually purchased



             17    some water in the past to provide mitigation.  And



             18    we've also purchased some of these various facilities



             19    that have provided mitigation.



             20           Q.   When you mention recharge efforts and --



             21    what about the CREP program?



             22           A.   The CREP program is one of the dry-up



             23    programs that IGWA, with the members of IGWA, helped to



             24    get organized and instituted in the State of Idaho.



             25    And we've paid all of the up-front costs that have been
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              1    associated with that CREP program.



              2           Q.   And with respect to the conversion acres,



              3    is the water that's delivered to conversion acres



              4    leased by IGWA and the districts for delivery to those



              5    acres?



              6           A.   Yes, it is.



              7           Q.   And you've been able to finance that



              8    through an annual assessment?



              9           A.   Yes, that's what we've done.



             10           Q.   And I'll come back to that -- those



             11    programs more specifically.  I wanted to just give you



             12    an overview of the financial ability that the districts



             13    have shown over the years.



             14                Have you made any -- have the districts and



             15    IGWA made any acquisitions of facilities or water



             16    rights as a part of their mitigation plans in the



             17    Thousand Springs area?



             18           A.   We have.



             19           Q.   What acquisitions have been made?



             20           A.   Well, I don't remember exact date, but we



             21    purchased what was commonly known as Pristine Springs,



             22    10 cfs of water at Pristine Springs for $11 million.



             23    That provided mitigation in the Blue Lakes' facility.



             24    And we purchased three aquaculture facilities for



             25    approximately $30 million that provided mitigation of
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              1    Thousand Springs.



              2           Q.   Approximately what have these groundwater



              3    districts expended over the last ten years insofar as



              4    acquisitions and purchases to meet mitigation



              5    obligations?



              6           A.   Well, just roughly calculated, I have



              7    figured that we've spent over $50 million in providing



              8    mitigation costs associated with the rights.



              9           Q.   And those permanent acquisitions that you



             10    described from Pristine Springs and the large hatchery



             11    facilities from the Hardy family, how have they been



             12    financed?



             13           A.   Part of the loan was through the Idaho



             14    Water Resource Board for some of the purchases that we



             15    have made, and bonds were issued actually through the



             16    Idaho Water Resource Board that the groundwater



             17    districts have obligated ourselves to pay off.



             18           Q.   In your opinion, based on your experience



             19    and testimony, Mr. Carlquist, does IGWA and the



             20    groundwater districts have the financial ability to



             21    fund some or all of the mitigation alternatives that



             22    have been described in your mitigation plan filed in



             23    this case?



             24           A.   Well, we think we do.  It will be an



             25    additional expense to us, but that's what we'll have to
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              1    look at doing.



              2           Q.   Are you familiar with the curtailment order



              3    that the Director issued on January 29th, 2014, of this



              4    year which curtailed approximately 157,000 acres west



              5    of the Great Rift?



              6           A.   Yes.



              7           Q.   And do you know approximately -- you said



              8    your water rights are involved in that curtailment?



              9           A.   I have one water right involved in that



             10    curtailment.



             11           Q.   And do you know how many cities have water



             12    rights that are impacted by that curtailment order?



             13           A.   The number I've heard -- and I haven't



             14    personally examined their rights, but there's around 20



             15    some cities involved with curtailment in that order.



             16           Q.   And do you have dairies that are members of



             17    your Groundwater District?



             18           A.   Yes, we do.



             19           Q.   And approximately how many dairies are



             20    within your District?



             21           A.   Oh, I haven't tried to figure out how many



             22    dairies there are.  But the largest portion of dairy



             23    industry in the Magic Valley is in our District, in



             24    North Snake Groundwater District.



             25           Q.   So to your knowledge, are there dairies
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              1    that are impacted adversely by the curtailment order



              2    that's been issued?



              3           A.   Yes, there are.  Most of them.



              4           Q.   Are there industries and commercial



              5    businesses within your District that are also impacted?



              6           A.   There are.



              7           Q.   And do you know how many?



              8           A.   I don't know how many.



              9           Q.   Do you have any other members of your



             10    District that you could identify?



             11           A.   Some of the cheese facilities.  Jerome



             12    Cheese, I believe, is impacted.  They belong to our



             13    District.  Some of the other processors belong to our



             14    District, but I haven't tried to determine which ones.



             15           Q.   Do those cities that are within your



             16    District and those commercial and industries within



             17    your District, do they rely upon North Snake



             18    Groundwater District and IGWA to meet their mitigation



             19    obligations?



             20           A.   Yes, they have done that in the past.



             21           Q.   So your plan in this case to mitigate to



             22    Rangen is submitted on behalf of all of your member



             23    groundwater users?



             24           A.   Yes.



             25           Q.   You should have in front of you
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              1    Exhibit 1001 -- or excuse me, 1000, which is entitled



              2    IGWA's Mitigation Plan and Request for Hearing.



              3           A.   Yes.



              4           Q.   Are you familiar with that plan?



              5           A.   Yes, I am.



              6           Q.   Were you involved in the preparation of



              7    that plan?



              8           A.   Yes, I was.



              9           Q.   Were others involved with you?



             10           A.   Yes, they were.



             11           Q.   Who else was involved with you?



             12           A.   Members of our Groundwater District, and



             13    then a member of the other groundwater districts that



             14    have been affected by this order.



             15           Q.   So it's your testimony that the boards of



             16    all of the affected districts -- North Snake, Magic,



             17    Southwest Irrigation District, and Goose Creek -- have



             18    participated?



             19           A.   Yes, they have.



             20           Q.   That plan contained a number of



             21    alternatives that were presented at the time it was



             22    filed, February 11th, 2014.



             23                Can you describe why the plan contained



             24    multiple alternatives provided to Rangen.



             25           A.   Some of the alternatives that were put in
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              1    the plan we knew would not provide the total amount of



              2    water needed.  And so we had to have multiple sources



              3    to provide the mitigation water that the plan required.



              4                And some of them we were not sure whether



              5    they would be accepted or not by the Department.  And



              6    so we provided multiple options to try and cover the



              7    water required under the order.  It's very, very



              8    difficult to come up with that much water to a direct



              9    spring.



             10                And so we looked at what options might be



             11    available to us to provide that.  And we tried to



             12    describe them as best we could in this mitigation plan



             13    in the amount of time we had to put it together.



             14           Q.   Mr. Carlquist, would it be accurate to say



             15    that the districts would not know which of these



             16    proposals would be acceptable until the Director acts



             17    on the petition and issues an order?



             18           A.   I think that's correct.



             19           Q.   Would it also be correct -- is my



             20    understanding also correct that the District's intent



             21    was also to set forth Rangen proposals to consider?



             22           A.   Well, I think so, yes.



             23           Q.   In other words, at the time the plan was



             24    filed, you didn't know what, if any, of those proposals



             25    would be acceptable to Rangen?
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              1           A.   No, we did not.



              2           Q.   To this day, do you know of any of these



              3    proposals that are acceptable to Rangen?



              4           MR. HAEMMERLE:  Director, I'm going to object.



              5    We had a brief discussion awhile ago.  This all



              6    involves discussions between the parties, settlement



              7    discussions.  Mr. Budge is trying to elicit from the



              8    witness whether or not he has had conversations with



              9    us.



             10                Whether or not those conversations occurred



             11    or not are not admissible in these proceedings.  The



             12    only thing that you can ask is "Have there been



             13    discussions, and have they been successful?"  That's



             14    it.  It is a mitigation plan that people object to.



             15    We've objected to it.  That's obvious.



             16                Anything else about whether he's had



             17    discussions, not had discussions, the extent of those



             18    discussions should not be inquired into --



             19           MR. RANDY BUDGE:  Excuse me for interrupting.



             20    Let me clarify.  I did not ask anything about



             21    discussions with Rangen, nor do I intend to.  There



             22    have been no discussions with Rangen since this was



             23    filed whatsoever, either between counsel or the



             24    parties.  I'll lay some additional foundation for this



             25    witness so that he can testify regarding his knowledge
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              1    as to whether Rangen, to his knowledge, has accepted



              2    anything proposed.



              3           THE HEARING OFFICER:  Okay.



              4           MR. RANDY BUDGE:  Let me just lay some



              5    foundation.  And I'll withdraw that question, and I'll



              6    lay some foundation and re-ask it.



              7           THE HEARING OFFICER:  All right.  The question



              8    is withdrawn.



              9                Mr. Budge, will you please allow



             10    Mr. Haemmerle to finish what he's saying before you



             11    interject your statement.  Thank you.



             12           MR. RANDY BUDGE:  Okay.



             13           MR. HAEMMERLE:  That's fine.  But I have one



             14    other -- you know, Mr. Budge is going to elicit some



             15    testimony about whether we have accepted or not



             16    accepted.  That just seems to strike whether there's



             17    been settlement discussions and whether we've accepted



             18    it or not.  We're here objecting to the entire



             19    mitigation plan, except for conversions, CREPs, those



             20    kinds of things, and to the extent they deserve any



             21    credit out of the Sandy Pipeline.  That's what I said



             22    in the opening, and that's what we're here to discuss.



             23           THE HEARING OFFICER:  The question's been



             24    withdrawn, Mr. Haemmerle.



             25           MR. HAEMMERLE:  Thank you.
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              1           THE HEARING OFFICER:  I'll keep your argument in



              2    mind.



              3           Q.   (BY MR. RANDY BUDGE):  Mr. Carlquist, did



              4    you have an opportunity to review the two different



              5    objections filed in this proceeding by Rangen?



              6           A.   I did.



              7           Q.   Did you also have an opportunity to review



              8    Rangen's responses to discovery requests to Mr. -- to



              9    Rangen?



             10           A.   Yes.



             11           Q.   And based on your review of those filings



             12    made by Rangen in this case, to your knowledge, is it



             13    your understanding that Rangen has not been willing to



             14    accept any mitigation offer proposed by the District?



             15           MR. HAEMMERLE:  Same objection.



             16           THE HEARING OFFICER:  Overruled.



             17           THE WITNESS:  Yes, they objected to all of them



             18    up to this date.  Today I heard some testimony -- or



             19    not testimony, but some comments given that they might



             20    accept some of them.



             21           Q.   (BY MR. RANDY BUDGE):  So today's comments



             22    by Mr. Haemmerle in this case would be the first



             23    indication that you were aware of that anything



             24    presented in the District's mitigation plan might be



             25    acceptable in part by Rangen?

                                                                  91





              1           A.   That's correct.



              2           Q.   And just to clarify, in light of



              3    Mr. Haemmerle's comments, have you had any discussions



              4    or negotiations whatsoever with anyone from Rangen or



              5    any of Rangen's attorneys since the filing of the



              6    mitigation plan in this case?



              7           A.   No.



              8           MR. HAEMMERLE:  Objection.  Objection.



              9           THE HEARING OFFICER:  Okay.  Basis?



             10           MR. HAEMMERLE:  Settlement discussions are not



             11    admissible.  They are not admissible, whether -- even



             12    to the extent there were discussions or no discussions,



             13    they're not admissible.



             14           THE HEARING OFFICER:  Overruled.  Overruled,



             15    Mr. Haemmerle.  We're not talking about the subjects of



             16    negotiations.  We're talking about whether there were



             17    any negotiations or not.



             18           MR. RANDY BUDGE:  Correct.



             19           THE HEARING OFFICER:  That's a subject, at least



             20    initially, that can be presented as evidence.



             21           MR. RANDY BUDGE:  Well, and the purpose is to



             22    make it unnecessary for counsel to object about



             23    discussions of negotiations because, as the witness



             24    said, there have been none.  There have been no



             25    meetings.  There have been no discussions.
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              1           MR. HAEMMERLE:  To the extent that's a



              2    statement, that goes both ways.  You see how this



              3    works, Director, whether there's been discussions or



              4    not, they're not admissible.  They're not relevant, and



              5    they go both ways.



              6           THE HEARING OFFICER:  Overruled.



              7                Mr. Budge, Mr. Carlquist.



              8           MR. RANDY BUDGE:  Thank you.



              9           Q.   Looking, if you would, please,



             10    Mr. Carlquist, I wanted to ask you just some general --



             11    provide some general overview questions regarding your



             12    mitigation plan, and I'll come back with some more



             13    specific questions that you may know.  If you would



             14    look at your plan on page 2, under proposal No. 1, a



             15    credit is requested for conversions for voluntary



             16    dry-ups and for groundwater recharge.



             17                Can you just tell us very generally what is



             18    a conversion and what have the districts been doing in



             19    the past with respect to conversion acres.



             20           A.   A conversion generally is when a



             21    groundwater pumper converts the system that he has in



             22    place to use surface water.  And then through a lease



             23    arrangement and an agreement with the canal company to



             24    wheel that surface water, pumps surface water, rather



             25    than pumping groundwater.
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              1           Q.   And how long have conversions been going on



              2    within your District?



              3           A.   Our first conversions were -- started to be



              4    put in place in early 2000, around 2003 and '4.



              5           Q.   And have they gone on every year since



              6    then?



              7           A.   They have gone on.  They've increased in



              8    scope since that first initiation.



              9           Q.   And to the best of your knowledge, do you



             10    expect conversions to continue to go on forward



             11    indefinitely?



             12           A.   I believe they will.



             13           Q.   With respect to 1B, also on page 2 of your



             14    mitigation plan, voluntary dry-ups, can you just give a



             15    general description of what is intended by voluntary



             16    dry-ups.



             17           A.   In the past we have had some of our members



             18    participate in voluntary dry-ups that have been part of



             19    mitigation plans.  And we also participated in the



             20    formation of a plan that's generally known as the CREP



             21    program or the CREP dry-up program where groundwater



             22    pumpers will enter into an agreement not to pump their



             23    groundwater for a stipulated period of time in lieu of



             24    which they will receive compensation for not pumping



             25    the groundwater.
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              1           Q.   And is the effect of the conversion program



              2    and the CREP program to reduce pumping from the



              3    aquifer?



              4           A.   Yes, it is.



              5           Q.   So to your knowledge, would those



              6    proposals, conversions and CREP, provide immediate



              7    benefit to Rangen?



              8           A.   I think they would.



              9           Q.   The third item under No. 1 is groundwater



             10    recharge.



             11                Can you generally describe what is intended



             12    by the proposal 1C that provides groundwater recharge.



             13           A.   Groundwater recharge, the intent is to



             14    provide more water in the aquifer that would be



             15    available for those either pumping sources or for the



             16    discharges that come out of the Thousand Springs area.



             17                And we've used that for mitigation for



             18    previous orders that have been in place that we have



             19    gotten credit for recharge that we have put in place.



             20           Q.   And does groundwater recharge programs the



             21    districts have participated in consist in part of water



             22    delivered through canal systems and conversion acres?



             23           A.   Yes.



             24           Q.   And does it also consist in part on



             25    financial contributions that IGWA and the districts
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              1    have made to the Department to facilitate their



              2    recharge efforts?



              3           A.   Yes.  IGWA has participated in covering the



              4    cost of recharge that's been done through the



              5    Department of -- the Idaho Water Resource Board.



              6           Q.   And does this portion of your plan request



              7    credit for those past and future activities?



              8           A.   Yes, we have.



              9           Q.   Does the District calculate the credit, or



             10    do you rely upon the Department to calculate the



             11    credit?



             12           A.   The Department calculates the credit.  We



             13    have no ability to really calculate the credit.



             14           Q.   There are two other proposals -- excuse me,



             15    three other proposals -- 7, 8, and 9 -- that are



             16    contained in your plan, Exhibit 1000.  And -- excuse



             17    me, before we go to that, turn to page 3.  Your plan



             18    discusses an assignment of water right 36-16976.



             19                Can you please describe in general terms --



             20    and I'll come back to it later -- why you propose to



             21    assign that particular water right filing to Rangen.



             22           A.   Well, it's a permit that we have filed with



             23    the Department.  And it has been put into -- what do



             24    you call it?  It's been -- what's the word I want?



             25    It's been in the paper, that -- the proposal's been put
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              1    in the paper.  But our purpose in it is that would



              2    provide direct mitigation to Rangen for this water that



              3    they are asking for.



              4           Q.   And is that a proposal that would provide



              5    water immediately to Rangen?



              6           A.   Yes, it would.



              7           Q.   You also have as a part of your mitigation



              8    proposal item 2 on page 2 that's entitled mitigation



              9    via the Sandy Pipe.



             10           A.   Yes.



             11           Q.   And just give me a general overview of



             12    that, and then I'll come back and go into detail of



             13    that as well.



             14           A.   The Sandy Pipeline was built in around



             15    2003.  And it was built initially because of some of



             16    the initial discussions or orders that came from the



             17    Department concerning Rangen and some of the other



             18    senior water rights that were down in the Hagerman



             19    Valley.



             20                And we purchased some property that was



             21    owned by Mr. John Sandy where there were some pond-type



             22    structures.  And we arranged for a diversion to come



             23    from the W-26, the North Side Canal lateral, and be



             24    diverted into those ponds.



             25                And we built a structure, a small dam
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              1    structure, at the headgate and constructed the pipe



              2    that ran from that pond down through to where it



              3    discharges into the Curren Ditch.



              4                And that would provide water to those



              5    senior supplies down there that would then not have to



              6    take water off the Curren Tunnel.  And that water left



              7    in the Curren Tunnel would then benefit Rangen.



              8           Q.   So all of these aspects of your plan that



              9    we've discussed so far -- the request for credits for



             10    conversions, for dry-ups for CREP, for recharge, for



             11    mitigation for Sandy Pond -- is it your understanding



             12    that the districts proposed those in order to provide



             13    immediate water and benefit to Rangen?



             14           A.   Yes.  Most of them have been doing that



             15    already in the past.



             16           Q.   I believe you were present in the courtroom



             17    when the Director issued a ruling that the fish



             18    replacement proposal and the monetary compensation



             19    proposal wouldn't be allowed, absent some stipulation



             20    with Rangen?



             21           A.   I was.



             22           Q.   I want to turn just -- and have you



             23    generally describe the other proposals that are there



             24    contained on page 4 of your plan, improvements to the



             25    Curren Tunnel.
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              1                Why was that proposed?



              2           A.   Well, in some discussions with Mr. Morris,



              3    among others, it was indicated to us that the tunnel



              4    becomes somewhat clogged with moss and I don't know



              5    what other type of debris.  But in the past it has been



              6    regularly cleaned and taken care of, and that has



              7    improved the flow in the past.  And so we thought that



              8    was certainly something to look at and to see if that



              9    would not be able to improve the flow.



             10           Q.   What's intended by item No. 7, the



             11    horizontal well?



             12           A.   Well, we've had an engineering firm that



             13    has done some looking at the geology in the area, and



             14    have indicated that a horizontal well would very likely



             15    provide additional flows to the Rangen facility if a



             16    horizontal well were constructed.  And that would



             17    provide direct water right there.



             18           Q.   And what's proposed by No. 8, the vertical



             19    well with delivery over the rim, just in general terms?



             20           A.   Whether we would drill a new well or use



             21    existing wells would have to be determined.  But in



             22    past mitigation obligations we have provided a plan



             23    whereby we would provide water to a spring by



             24    connecting wells that pump that same water on top and



             25    provide a delivery system which would deliver that
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              1    water directly to the spring.



              2           Q.   Provide a general description of item 9,



              3    the direct pump-back.  What's proposed by that



              4    alternative?



              5           A.   Well, the direct pump-back would be for a



              6    spring hatchery facility to take water off the bottom



              7    end and pump it back up to the top, re-aerate it



              8    through that pumping system, and utilize it again



              9    through their facility to raise fish.



             10           Q.   Proposal 7, the horizontal well;



             11    proposal 8, the vertical well; and proposal 9, the



             12    pump-back alternatives, is my understanding correct



             13    that none of the infrastructure or assets to accomplish



             14    those alternatives presently are in existence?



             15           A.   They're not.



             16           Q.   And is it also correct that the districts



             17    have not yet done any thorough engineering or technical



             18    analysis or facility property acquisitions that would



             19    be necessary to implement those plans?



             20           A.   We have not done anything concrete.  We



             21    have spoken with many of the well owners on top of the



             22    rim that own property and those wells immediately on



             23    top of the rim, who all indicated they would try to



             24    cooperate with us in any way possible for them.



             25           Q.   But insofar as your mitigation plan has
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              1    been criticized by Rangen because it lacked sufficient



              2    engineering and technical analysis, are you aware of



              3    that?



              4           A.   Yes, I am.



              5           Q.   And when is the first time the districts



              6    ever understood they had a mitigation obligation to



              7    Rangen?



              8           A.   I don't remember the exact date.



              9           Q.   Was it any time prior to the issuance of



             10    the order in this facility -- or in this case on



             11    January 29th of 2014?



             12           A.   That was the first time we knew that.



             13    Prior to that there was not an order requiring us to



             14    deliver water to Rangen.



             15           Q.   And to your knowledge, was the prior call



             16    by Rangen deemed futile?



             17           A.   It was.



             18           Q.   And so there was no obligation of the



             19    districts to provide mitigation prior to the



             20    January 29th, 2014 order; is that correct?



             21           A.   That's correct.



             22           Q.   So would the districts have undertaken the



             23    costs and expense of property acquisitions and



             24    engineering prior to the existence of a mitigation



             25    obligation this year?
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              1           A.   No, we would not, and have not.



              2           Q.   In your opinion, based on your experience



              3    on mitigation efforts elsewhere, would it be possible



              4    to have accomplished that type of acquisitions of



              5    assets and engineering analysis by the time your plan



              6    was filed, which was February 11th, some 12 or 13 days



              7    after the first curtailment order?



              8           A.   No, it would not.  The one thing that



              9    happened, we had very little time.  There was a stay



             10    issued.  But at the time we put this together, we did



             11    not know there would be a stay.  And so we were



             12    scrambling to try and find methodology that we could



             13    put together to present to the Department.



             14           Q.   Mr. Carlquist, would you reasonably expect



             15    the Director, if he approved some or all of these



             16    alternatives, would attach conditions to them?



             17           A.   I think he would.



             18           Q.   And would you expect those conditions to



             19    require such things as technical reports and analysis



             20    and land acquisition and the like?



             21           A.   They would.



             22           Q.   And once -- assuming the Director were to



             23    issue approval with various conditions attached, what



             24    do you anticipate the districts would do?



             25           A.   Well, we would try to select which of these
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              1    options that were given that would work the best and be



              2    probably the least expensive to us to provide the water



              3    that would be required.  And then we would go forward



              4    and try and get that taken care of.



              5           Q.   And so your determination of what project



              6    to pursue would depend in part upon what got approved?



              7           A.   Yes.



              8           Q.   In part upon the conditions?



              9           A.   Yes.



             10           Q.   And then you would go forward with some



             11    feasibility studies and technical analysis to evaluate



             12    it?



             13           A.   We would look at the one that would provide



             14    the necessary water in the best possible way with the



             15    least amount of expense, obviously.



             16           Q.   And what type of a time period would you



             17    expect to be necessary, based on your prior experience,



             18    once you had that order from the Director to actually



             19    investigate some alternatives and implement them?



             20           A.   I would think it would take at least a



             21    year, and maybe more.



             22           Q.   And was that one of the reasons why IGWA



             23    and the districts made the other proposals we discussed



             24    earlier that would provide immediate benefit for Rangen



             25    in the short term?
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              1           A.   Yes.  We would try to get what we could in



              2    the immediate.  But to provide 9 cfs of water is pretty



              3    difficult, like I said, to a particular spring, an



              4    individual spring.  And some of these might be the only



              5    way that we could get that accomplished to provide the



              6    full amount.



              7           Q.   I think you have in front of you



              8    Exhibits 103.  If you'd turn to that, which is a



              9    mitigation plan IGWA filed October 6th of 2009,



             10    requesting a credit for conversions, dry-ups, and



             11    recharge.



             12           A.   Yes.



             13           Q.   Do you recognize that filing?



             14           A.   I do.



             15           Q.   And if you would turn to the following



             16    exhibit, 104 is the order that was issued by the



             17    Director May 14th of 2010 approving that particular



             18    plan.



             19           A.   Yes.



             20           Q.   When you testified earlier that the



             21    Department had approved previously credits for those



             22    types of activities, is this the plan and approval



             23    order that you had in mind and were considering?



             24           A.   Yes, it is.



             25           Q.   To your knowledge, Mr. Carlquist, have

                                                                 104





              1    mitigation credits been provided and allowed by the



              2    Department in other delivery call cases for CREPs,



              3    conversions, and recharge?



              4           A.   They have.



              5           Q.   And were credits, to your knowledge,



              6    allowed in proceedings pertaining to the Surface Water



              7    Coalition call?



              8           A.   Yes, they have.



              9           Q.   And were credits also allowed with respect



             10    to the delivery calls made by Blue Lakes Trout Company



             11    and Clear Springs Food?



             12           A.   Yes, they were.



             13           Q.   If you would look to Exhibit 1005.  And



             14    that's an order issued by the Director under date of



             15    July 10th of 2010 granting credits relative to -- for



             16    those same activities to the Surface Water Coalition?



             17           A.   Yes.



             18           Q.   And if you would, please, turn to page 3 of



             19    that Exhibit 1005.  And you'll see finding of facts



             20    No. 12 and 13 discuss the CREP program.



             21           A.   Yes.



             22           Q.   You testified earlier that IGWA and the



             23    groundwater districts had funded the CREP program?



             24           A.   Yes, we have.  The up-front costs of the



             25    CREP program we've funded.
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              1           Q.   To your knowledge, did IGWA and the



              2    districts fund 100 percent of the private costs of that



              3    federal program?



              4           A.   Yes, I think we did.



              5           Q.   And finding of fact No. 12 states as



              6    follows, that "Private contributions for cash and in



              7    kind services was $75,041,883."  And then the following



              8    sentence, "IGWA agreed to contribute a total of



              9    $3 million in cash to enrollees as a signing bonus at



             10    the rate of $30."



             11           A.   Yes.



             12           Q.   When you testified earlier that IGWA had



             13    paid the startup costs, is that what you were referring



             14    to?



             15           A.   Yes.  We actually received a loan from the



             16    Idaho Water Resource Board for the bulk of that, and



             17    are still paying that back.



             18           Q.   And the next sentence, again on finding of



             19    facts 12, states that "In addition, groundwater



             20    districts which are underlying members of IGWA agree to



             21    contribute 375,000 of in-kind services in the form of



             22    water measurement."



             23           A.   Yes.



             24           Q.   Has in fact, to your knowledge, IGWA and



             25    the districts made that particular contribution to
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              1    comply with the order?



              2           A.   We have been providing funding for



              3    measurement of the aquifer, yes.



              4           Q.   And is that funding for measurement an



              5    ongoing year-to-year obligation?



              6           A.   It is.



              7           Q.   Finding of fact No. 13 basically reflects



              8    that IGWA's contribution in relationship to the total



              9    CREP program of some $258 million.



             10                To your knowledge, could the CREP program



             11    have been undertaken, absent the private funding made



             12    by IGWA?



             13           A.   I don't think it would have been approved



             14    and accepted.



             15           Q.   Okay.  I want to go back, Mr. Carlquist,



             16    and talk a little more specifically about the specific



             17    aspects of your conversion of -- your mitigation plan,



             18    excuse me, Exhibit 1.  And some of these questions I



             19    think you may have answered in part, but let me ask you



             20    some questions specifically relative to conversions.



             21                Is all of the conversion water paid for by



             22    the districts?



             23           A.   By the districts and/or members of the



             24    districts.



             25           Q.   Okay.  And if the districts pay for those
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              1    costs, do they in turn assess it to their groundwater



              2    members who use the water?



              3           A.   Yes.



              4           Q.   And some conversions have been described in



              5    proceedings as soft conversions and some are described



              6    as hard conversions.



              7                Can you explain the difference between



              8    those.



              9           A.   A soft conversion is one in which a system



             10    is put in place to use surface water, and they will use



             11    surface water as long as it can be obtained and



             12    delivered to them.  But if we cannot rent or obtain



             13    that water and deliver it to them, then they can still



             14    be hooked up and can go back and pump their wells.



             15           Q.   And do you know how many of each type that



             16    you have in your District?



             17           A.   Almost all of them now are what is called a



             18    soft conversion.



             19           Q.   And when the District or IGWA makes



             20    arrangements to lease water from a storage system to



             21    deliver to those conversion acres, how is that water



             22    delivered from the storage system?



             23           A.   It's delivered through contracts and



             24    agreements we have with a couple of the canal companies



             25    to deliver that water to those sites where the
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              1    conversions were made.



              2           Q.   And what are the two canals through which



              3    the conversion water is delivered?



              4           A.   They are North Side Canal Company and



              5    Milner/Gooding or AFRD No. 2.



              6           Q.   And has all of the delivery occurred within



              7    your District west of the Great Rift trim line that was



              8    set in this case?



              9           A.   There -- on the North Side of the river,



             10    they're all in our District.  Southwest Irrigation



             11    District has done a fair amount of conversion work and



             12    pumping systems on their irrigation district over



             13    there, which I'm not that familiar with.  But of the



             14    two districts on the north side of the river, all the



             15    conversions are in North Snake Groundwater District.



             16           Q.   How many acres within your District are



             17    what you classify as conversion acres at the present



             18    time?



             19           A.   We have around 13 --



             20           MR. HAEMMERLE:  Objection.  Calls for



             21    speculation, no foundation.



             22           MR. RANDY BUDGE:  I'll re-ask the question.



             23           THE HEARING OFFICER:  Thank you.



             24           Q.   (BY MR. RANDY BUDGE):  Do you know,



             25    Mr. Carlquist, how many conversion acres exist in your
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              1    District?



              2           A.   There's 13,400.



              3           MR. HAEMMERLE:  Objection.  Foundation, calls



              4    for speculation.



              5           THE HEARING OFFICER:  Mr. Carlquist, I think if



              6    you answer the question that Mr. Budge has asked, you



              7    won't get to a number yet.  So if you'll just answer



              8    the question that Mr. Budge is asking, and we'll



              9    proceed through this methodically.



             10           Q.   (BY MR. RANDY BUDGE):  Without giving the



             11    answer to how many acres, are you familiar with the



             12    conversion acres in your District?



             13           A.   Yes, I am.



             14           Q.   And does your District maintain records of



             15    the converted acres by owners, by address of owner, by



             16    description of property converted, and by water right



             17    of the particular wells that is converted to surface



             18    water?



             19           A.   Yes, we do.



             20           Q.   And are those records maintained in the



             21    ordinary course of the business of your District?



             22           A.   They are.



             23           Q.   And are those records reported on an annual



             24    basis to the Idaho Department of Water Resources?



             25           A.   They are.
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              1           Q.   And who do you report those to?



              2           A.   Those in our District are reported, I



              3    believe, to our watermaster, Cindy Yenter, who I think



              4    then forwards them up to get the calculations done here



              5    what credit we'll get.



              6           Q.   Do you also maintain records of the



              7    quantity of water delivered to conversion acres by



              8    owner of the acres?



              9           A.   We do.



             10           Q.   So by reason of that, do you review those



             11    records periodically?



             12           A.   Yes, we do.



             13           Q.   And are you familiar with the number of



             14    acres as they've existed and changed over the years



             15    since the program's inception?



             16           A.   I am.



             17           Q.   How have the acres varied?  Have the



             18    conversion acres been increasing year to year or --



             19           A.   They have been increasing since the



             20    inception when we first started doing conversions, and



             21    we're about at a maximum point now because the canals



             22    cannot deliver any additional conversion water down



             23    their system.



             24                And the agreement is that they will only



             25    deliver if they have a capacity to do so.  But so far
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              1    they've been able to deliver that water.



              2           Q.   Do you know the number of acres of



              3    conversion acres you have in your District today?



              4           A.   Yes, I do.



              5           Q.   And what is that number?



              6           A.   It's around 13,400.



              7           Q.   Do those acres vary year to year?



              8           A.   They have gone up, but they don't vary very



              9    much.  They stay constant.  We had some new conversions



             10    two years ago.  We did not have any last year.  And I



             11    don't anticipate many more, because the fact that the



             12    canals will not be able to deliver unless some -- quite



             13    a bit of additional lateral work were done to allow



             14    them to deliver water, because their first priority is



             15    to deliver water to the members of their canal company.



             16           Q.   So is it your belief that the number of



             17    conversion acres has about reached its maximum, based



             18    on what the canals can deliver in your districts?



             19           A.   At the present time, without some



             20    additional infrastructure work, it is.



             21           Q.   And does the amount of storage water that's



             22    delivered to conversion acres vary from year to year?



             23           A.   It does.



             24           Q.   And what causes that variation?



             25           A.   The amount of water available for lease
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              1    from those owners of those storage rights that we lease



              2    from.  Some years there's not enough water in the



              3    storage system, and so they cannot and do not lease



              4    water to us.



              5           Q.   And for purposes of the credit being



              6    requested in this proceeding, is it requested based



              7    upon the actual number of converted acres and the



              8    actual amount of water delivered?



              9           A.   It's the actual amount of water delivered



             10    through those conversion acres.



             11           Q.   And when you provide that information to



             12    Cindy Yenter and the Department, to your knowledge,



             13    does the Department or Ms. Yenter attempt to verify the



             14    information provided by your District?



             15           A.   Yes.



             16           Q.   Do you have a general knowledge of what



             17    happens from there?  What does Mrs. Yenter do to derive



             18    or result in a credit being calculated comes back to



             19    you?



             20           A.   Ms. Yenter has told us that she of course



             21    verifies the conversions and the water.  And of course



             22    the water, we get a billing from each of those canal



             23    companies for the amount of water that they have



             24    delivered.  So it's pretty easy to see how much water



             25    has been delivered.
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              1                And then I believe it comes up to Boise to



              2    be calculated -- and I'm not sure which individuals up



              3    here do the calculation.  But the calculation will be



              4    run through the model to see how much credit is derived



              5    from that conversion.  Those conversions.



              6           Q.   So your District doesn't do that



              7    calculation?



              8           A.   No.



              9           Q.   To your knowledge, Mr. Carlquist, has the



             10    expert that's been retained by IGWA and the districts



             11    for many years, Dr. Brendecke, do you rely upon him to



             12    review and confirm the calculations of credits that may



             13    be done by the Department?



             14           A.   We have done that.



             15           Q.   You don't do it directly from any personnel



             16    within the District?



             17           A.   No.



             18           Q.   Turn to Exhibit 106, please.



             19                And, Justin, can you pull that one up,



             20    1006.



             21           MR. MAY:  1006?



             22           MR. RANDY BUDGE:  Does a spreadsheet come with



             23    that?



             24           MR. MAY:  I can get you the spreadsheet if you



             25    need to look at it.
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              1           THE HEARING OFFICER:  What's the number again,



              2    Randy?



              3           MR. RANDY BUDGE:  1006.



              4           THE HEARING OFFICER:  Oh, okay.



              5           Q.   (BY MR. RANDY BUDGE):  That exhibit should



              6    consist of a -- there it is -- spreadsheet.



              7                Mr. Carlquist, I think the hard copy you



              8    have in front of you is simply one page of a



              9    spreadsheet.



             10           A.   I believe it's one year, one page of a



             11    spreadsheet for the year 2009.



             12           Q.   And I believe that exhibit --



             13           MR. TJ BUDGE:  Scroll down to the bottom.



             14           MR. MAY:  Like that?



             15           MR. RANDY BUDGE:  Okay.



             16           Q.   Mr. Carlquist, if you'll look at the



             17    display on the screen, it appears to be a spreadsheet



             18    that has the conversion by owner, by address, by



             19    location, and by legal description, along with the



             20    number of acres involved on a year-by-year basis, 2009



             21    through 2013?



             22           A.   Yes.



             23           Q.   Is that the information that is compiled by



             24    the District that you described earlier and is supplied



             25    to Ms. Yenter?
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              1           A.   I believe this is one that is put together



              2    by the Department after we supply the information to



              3    them.  Our spreadsheet's a little bit different than



              4    this.



              5           Q.   Okay.



              6           A.   But I believe this is one that the



              7    Department compiles.  And you can't see it on there,



              8    but it shows a place of diversion and acres that are



              9    also a part of that.  There, right there (indicating).



             10           Q.   So when the Department compiles the



             11    information, they return a spreadsheet back to you?



             12           A.   If we request it, we can get it back, yes.



             13           Q.   And is there anything that goes back and



             14    forth between your District and the Department to



             15    reconcile any discrepancies?



             16           A.   Generally, I don't think there's been very



             17    many discrepancies that I remember.  They calculate the



             18    credit based on -- and see, on this particular one,



             19    it's not actually showing the acre-feet delivered to



             20    those particular conversions.  And so that's got to be



             21    somewhere else on another spreadsheet.



             22           MR. RANDY BUDGE:  We'd offer Exhibit 106.



             23           MR. TJ BUDGE:  1006.



             24           MR. RANDY BUDGE:  1006.



             25           MR. HAEMMERLE:  There's no showing -- well, this
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              1    is a Department record?



              2           MR. MAY:  Do we know, did this come off of



              3    the --



              4           MR. HAEMMERLE:  No objection.



              5           THE HEARING OFFICER:  Okay.



              6           Q.   (BY MR. RANDY BUDGE):  With respect to the



              7    conversion, Mr. Carlquist --



              8           THE HEARING OFFICER:  Just a moment, Mr. Budge.



              9                Document marked as Exhibit 1006 is received



             10    into evidence.  Thank you.



             11                (Exhibit 1006 received.)



             12           MR. RANDY BUDGE:  Excuse me.



             13           Q.   Mr. Carlquist, are the districts requesting



             14    credits be calculated by the Department consistent with



             15    past practices for both past and future conversions?



             16           A.   Yes.  And I'm not sure if they -- in the



             17    past I don't believe they've calculated a credit to



             18    this particular spring.  So we're asking now that they



             19    do that.



             20           MR. RANDY BUDGE:  Mr. Director, probably an



             21    appropriate time for the lunch break.  I went a little



             22    bit over, but it's the end of this conversion topic



             23    and...



             24           THE HEARING OFFICER:  Okay.  Okay with the



             25    parties?  Come back in an hour?  Is that enough?
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              1           MR. HAEMMERLE:  How about 1:30, Director?



              2           THE HEARING OFFICER:  Do you want that long?



              3           MR. HAEMMERLE:  No.  One hour is good.



              4           THE HEARING OFFICER:  Well, let's call it 1:15.



              5    Okay?



              6           MR. HAEMMERLE:  Okay.



              7           THE HEARING OFFICER:  Thanks.



              8                (Lunch recess.)



              9           THE HEARING OFFICER:  We're back recording after



             10    the lunch break.



             11                And, Mr. Carlquist, you are under oath.



             12                Mr. Budge, you may continue to examine.



             13           MR. RANDY BUDGE:  Thank you.



             14           Q.   Mr. Carlquist, we ended by questions



             15    regarding the conversion component in the mitigation



             16    plan.  I had a couple more questions on the voluntary



             17    dry-up and CREP portion of the plan.



             18                Does the District or IGWA, to your



             19    knowledge, maintain any records of the number of acres



             20    involved in the CREP program or other dry-ups?



             21           A.   We're not maintaining anything with regard



             22    to the CREP program.



             23           Q.   And do you have knowledge of who maintains



             24    those records?



             25           A.   I believe the NRCS maintains those records.

                                                                 118





              1           Q.   And do you know who calculates the credit



              2    based on those NRCS records?



              3           A.   I believe the Department of Water Resources



              4    is calculating credits.



              5           Q.   Do you do any independent modeling or other



              6    efforts to try to calculate credits relative to those



              7    dry-ups and conversion acres?



              8           A.   No.



              9           Q.   Is it IGWA's request in this case that they



             10    receive a credit for benefits to the Rangen Springs



             11    calculated based on the model for these CREPs and



             12    dry-ups similar to other cases?



             13           A.   Yes.



             14           Q.   Let me turn to recharge activities.



             15                Does IGWA participate in recharge



             16    activities?



             17           A.   We have done -- in the past participated in



             18    various recharge activities.



             19           Q.   And I think you testified earlier some of



             20    the recharge relates to the water that is delivered



             21    through the canal systems of North Side and AFRD 2 as a



             22    part of conversions?



             23           A.   Yes.  We get charged a canal loss for all



             24    of those acres that water is delivered to, and that



             25    ranges from 7 percent up to 48 percent loss in the
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              1    canal delivering the water to them.  And so we pay for



              2    that much additional water that goes through the



              3    canals.



              4           Q.   And does IGWA maintain records of those



              5    canal losses, or are those maintained by the canal



              6    companies?



              7           A.   No.  Just the total amount that we are



              8    billed for that is delivered through the canal company.



              9           Q.   Okay.  When you say you're billed for, are



             10    you referring to what the canal companies charge you



             11    for water delivered?



             12           A.   Yes.  Delivered at Milner is how we get



             13    charged for it.



             14           Q.   And that's a conveyance charge on a per



             15    acre for --



             16           A.   It's a conveyance charge, plus the amount



             17    of water delivered at the headgate for the conversion.



             18           Q.   Does IGWA participate in any way in any



             19    State run or managed recharge efforts?



             20           A.   We have participated to help put some of



             21    the infrastructure in place at a couple of locations.



             22    One at Milepost 31.  We paid some of the funding for



             23    that structure to be put in place.  And then we also



             24    did up on the Aberdeen-Springfield system to put a



             25    diversion structure in place.  We paid money for it.
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              1           Q.   Have you made any direct financial



              2    contributions to the Water Resource Board to support



              3    their recharge program?



              4           A.   We have.  We've made a financial



              5    contribution -- I believe the last time was in 2011 --



              6    to help cover the cost of the wheeling fees that are



              7    charged by the canal companies for the Idaho Water



              8    Resource Board's recharge efforts.



              9           Q.   Can you turn to Exhibit 1077.



             10           MR. MAY:  -77 or 1007?



             11           MR. RANDY BUDGE:  1077.  You don't need that



             12    one.



             13           Q.   Could you identify that exhibit.



             14           A.   Yes.  These are correspondence between IGWA



             15    through your office and Mr. Quinn with the Idaho Water



             16    Resource Board, recharge coordinator, about the funding



             17    that we paid to the Water Resource Board.



             18           Q.   And does that exhibit, 1077, the amounts



             19    reflected in that letter, is that what you were



             20    referring to insofar as the financial contribution to



             21    the Board?



             22           A.   Well, that was part of it.  We also paid



             23    direct funding for some of the infrastructure too.  But



             24    this was money directly to the Water Resource Board.



             25           MR. RANDY BUDGE:  We'd offer Exhibit 1077.
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              1           THE HEARING OFFICER:  Mr. Haemmerle?



              2           MR. HAEMMERLE:  For the proposition that just



              3    money was donated, I have no objection.



              4           THE HEARING OFFICER:  Okay.  The document marked



              5    as Exhibit 1077 is received into evidence.



              6                (Exhibit 1077 received.)



              7           Q.   (BY MR. RANDY BUDGE):  Mr. Carlquist, does



              8    IGWA or your District keep any of the records of these



              9    various activities you've described with respect to



             10    recharge contributions and recharge deliveries?



             11           A.   No.



             12           Q.   Do you rely upon the Department to maintain



             13    those records?



             14           A.   Yes.



             15           Q.   Is it the District's request in this



             16    proceeding that the Director provide a credit based on



             17    modeled benefits to Rangen from these recharge efforts



             18    in the same manner as other cases?



             19           A.   That's what we've asked for, yes.



             20           Q.   The mitigation plan also requests a credit



             21    for certain recharge through the Sandy Pond --



             22           A.   Yes.



             23           Q.   -- is that correct?



             24           A.   That's correct.



             25           Q.   Can you briefly describe the Sandy Pond,
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              1    where it is located and what it consists of.



              2           A.   It's down the Hagerman Valley, a little bit



              3    south of where Rangen's facility is.  It's at the end



              4    of what the North Side Canal Company's lateral -- I



              5    think it's W-26.  And it's where the headwaters of the



              6    Sandy Pipeline, where the Sandy Pipeline originates.



              7                It's property we purchased from a Mr. Sandy



              8    back in about 2003 to construct the Sandy Pipeline.



              9    And water is diverted out of the canal company into the



             10    ponds.



             11                Mr. Sandy had an agreement to take the



             12    tailwater off the end of the canal already, and we took



             13    over that agreement and enlarged upon it a little bit



             14    with the Sandy Pipeline.  But water coming off the end



             15    of the canal either goes down into the Sandy Pipeline



             16    or fills the ponds, and then goes up into an area to



             17    the east.  We call it the upper pond where if there's



             18    any excess water down there, the pipeline won't take,



             19    or is not being diverted down the pipeline, it goes up



             20    there and is recharged into the aquifer.



             21           Q.   Water supplied to the pond is wastewater



             22    from the North Side Canal Company system?



             23           A.   Yes, that's correct.



             24           Q.   And does the North Snake Groundwater



             25    District continue to own the pond?
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              1           A.   We do.



              2           Q.   And are you also responsible for the



              3    operation and management of the pond?



              4           A.   Yes.



              5           Q.   Would you look at Exhibit 1007, which I



              6    think is up on the screen and consists of several



              7    pages.



              8                Do those -- does that exhibit represent



              9    photographs of the Sandy Pond that were maintained by



             10    North Snake as a part of your business records?



             11           A.   Yes.  It shows the ponds during the



             12    construction period and after water had filled in and



             13    was being discharged down the pipeline.



             14           Q.   Without going into detail, would you just



             15    describe what's depicted on those various photographs.



             16    And maybe you can start with the first one that has the



             17    Bates stamp number on it IGWA 00065 on the bottom right



             18    corner.



             19           A.   I believe that's where the water is



             20    being -- coming off of the lateral into the pond.



             21           Q.   And then just go ahead and turn to the next



             22    page.



             23                What's 66?



             24           A.   The next page is discharge at the head of



             25    the Curren Ditch from a couple of different angles.
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              1    The top left one is the water being discharged out the



              2    structure we built.  Just to the left is the water that



              3    comes from Billingsley Creek into the Curren Ditch side



              4    by side there where they come together.  And then the



              5    other three pictures there are just showing the



              6    discharge out of the pipeline into that structure.



              7                The next page is similar pictures further



              8    back showing the two discharges from the Sandy Pipeline



              9    through the Rangen facility and the discharge coming



             10    out of the Sandy Pipeline.



             11                The following page is just showing some of



             12    the infrastructure that was put in place.



             13           Q.   Let's make sure we're on the right page.



             14                That would be under No. page 68?



             15           A.   It's this one that's on the screen right up



             16    there now.



             17           Q.   So you're testifying concerning the one



             18    that's up there now that's page No. 00068?



             19           A.   Yes.



             20           Q.   Go ahead with your description of that.



             21           A.   Well, it's showing some of the structures



             22    that were put in place for the ponds to deliver water



             23    down there to the irrigation needs and the pipeline



             24    being installed.  And of course that one bottom picture



             25    says "Turning water into the middle pond."
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              1                And if we go to the next one, it shows a



              2    bigger picture of the pond with the headgate for the



              3    Sandy Pipeline before water was turned into that pond.



              4                And then the very bottom one -- and I can't



              5    hardly recognize this, it's kind of just a little shot,



              6    but this is, I think, out the upper pond where what we



              7    call the sinkhole.  And when water goes into the upper



              8    pond, it will take a lot of water.  I've seen actually



              9    a whirlpool there when water is being taken into the



             10    ground in that upper pond when it got full.



             11           Q.   On this page you're referring to is page



             12    with IGWA No. 69 on it?



             13           A.   Yes.



             14           Q.   And there are two pictures that are up



             15    there.



             16                The one on the top I think is the one you



             17    described as the pond under construction?



             18           A.   Yes.  It's just about when we completed the



             19    dike and the headgate there for the Sandy -- what we



             20    call the Sandy Pipeline.



             21           Q.   And that's one of three ponds?



             22           A.   Yes.



             23           Q.   And how do you describe that pond?  Is that



             24    the main pond or --



             25           A.   Well, yeah, that's the main pond.  It's the
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              1    biggest of the ponds, and that's the main one.



              2           Q.   What's depicted in the next picture down,



              3    the one in the middle?



              4           A.   I think that's showing water coming out of



              5    the upper pond into that middle pond.



              6           Q.   And how does the middle pond function?



              7           A.   Well, that's the outlet or the pond that



              8    holds the main body of water for regulating the Sandy



              9    Pipeline.



             10           Q.   And then there's also a third pond that you



             11    call the north pond?



             12           A.   Well, yeah, there's a pond down to the west



             13    a little bit which is a lower pond, and that's where



             14    water is delivered out to what was called the Musser



             15    call down there.  And it's right down next to the



             16    highway.  But we don't do any regulation on that pond.



             17    Mr. Morris does all the regulation on that lower pond.



             18           Q.   So is the credit requested for recharge



             19    relating to the Sandy Pond that what goes into the



             20    pond, less what goes out to the Sandy Pipeline and



             21    evaporation?  Is that what you --



             22           A.   Yes, that would be, I think, what we would



             23    ask for for a recharge credit there.



             24           Q.   Go ahead with the next page of the



             25    photograph.  Describe that page 70.
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              1           A.   I think that's just another picture of the



              2    discharge into the headwaters of the Curren Ditch.



              3    It's pictures have kind of been put together.  And



              4    right up at the very left of that picture is where our



              5    discharge structure is.



              6           Q.   And next page, 71?



              7           A.   That picture I'm not sure.  I can't put



              8    together what that picture is.  It's showing some



              9    ponds.  But with the fish hatcheries there, I'm not



             10    sure where that is.



             11           Q.   You're not sure that those are the Sandy



             12    Ponds in the middle of the picture?



             13           A.   They look like the Sandy Ponds.  But I



             14    can't put them in conjunction with the fish hatchery



             15    right there.



             16           Q.   And how about page 72?



             17           A.   Those, I believe, are the ponds.  And they



             18    look very similar.  But in that one I can see the



             19    highway going past the ponds and the three ponds there.



             20           Q.   And the next page, 73?



             21           A.   Again, this is just the discharge where the



             22    Curren Ditch headwaters and are discharged into the



             23    Curren Ditch and the discharge structure showing water



             24    coming through it.



             25           Q.   And page 74, just another picture of that
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              1    discharge --



              2           A.   Another picture of the discharge structure



              3    that was built.



              4           Q.   Do these pictures accurately reflect the



              5    conditions that are shown in them at the time the



              6    pictures were taken, to your knowledge?



              7           A.   I believe they do.



              8           Q.   And do you know when they were taken?



              9           A.   They would have been taken sometime in



             10    2004.



             11           MR. RANDY BUDGE:  We'd offer 1007.



             12           THE HEARING OFFICER:  Mr. Haemmerle?



             13           MR. HAEMMERLE:  I'm going to object to relevance



             14    at this point in time.  I don't think there's been any



             15    showing that North Snake Groundwater District actually



             16    owns any of the water or has a storage right for the



             17    ponds or any permits.



             18           THE HEARING OFFICER:  Mr. Budge?



             19           MR. RANDY BUDGE:  We'll go ahead and provide



             20    further testimony on that.



             21           THE HEARING OFFICER:  Okay.



             22           Q.   Turn to Exhibit 1008.



             23           THE HEARING OFFICER:  So you'll at least hold or



             24    withdraw the offer for a minute, Mr. Budge?



             25           MR. RANDY BUDGE:  Well, it seems to me like an
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              1    objection.  We'll make the offer.



              2           THE HEARING OFFICER:  You'll make the offer?



              3           MR. RANDY BUDGE:  I think we've laid foundation



              4    the pond is a basis for a mitigation plan.  He



              5    described that they own and operate it.



              6           THE HEARING OFFICER:  Overruled.



              7           MR. HAEMMERLE:  My one issue -- I'm sorry,



              8    Director -- was ownership of the water in the pond



              9    itself or any storage permits for that water?



             10           Q.   (BY MR. RANDY BUDGE):  Turn to



             11    Exhibit 1008.



             12           THE HEARING OFFICER:  Okay.  Just a minute.



             13                Overruled again.



             14                The document that's marked as Exhibit 1007



             15    is received into evidence.



             16                (Exhibit 1007 received.)



             17           THE HEARING OFFICER:  Mr. Budge.



             18           Q.   (BY MR. RANDY BUDGE):  Can you identify



             19    1008.



             20           A.   Yes.  I believe it's when we purchased the



             21    property from Mr. Sandy.  This is a copy of the



             22    warranty deed.



             23           Q.   Mr. Carlquist, there are two different



             24    deeds:  One comes from Mountain Valley Properties,



             25    which seem to be signed by John Sandy; and then there's

                                                                 130





              1    a second warranty deed from John and Robin Sandy, also



              2    signed by both John and Robin Sandy.



              3                Is that part of the exhibit you have in



              4    front of you?



              5           A.   Yes, it is.  And I believe it was just the



              6    two properties that was all part of the same purchase.



              7           Q.   And also part of that exhibit there's a



              8    check that's attached.



              9           A.   Yes.



             10           Q.   And the check states it's to acquire -- for



             11    14,000 to acquire 14 shares of NSCC water?



             12           A.   Yes.  North Side Canal Company water that



             13    we bought.



             14           Q.   Okay.  And the last page of that exhibit is



             15    a letter from Zions Bank relating to that stock



             16    purchase indicating they don't have objection to the



             17    transfer.



             18                Do you recognize that?



             19           A.   Yes.



             20           Q.   Are those all part of the records of North



             21    Side -- or North Snake Groundwater District?



             22           A.   Yes.



             23           Q.   And to your knowledge, do those two



             24    warranty deeds represent the District's acquisition of



             25    the property that you've described as the Sandy
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              1    property where the Sandy Ponds were constructed?



              2           A.   Yes.



              3           MR. RANDY BUDGE:  We'd offer Exhibit 1008.



              4           MR. HAEMMERLE:  No objection.



              5           THE HEARING OFFICER:  Okay.  The document marked



              6    as Exhibit 1008 is received into evidence.



              7                (Exhibit 1008 received.)



              8           Q.   (BY MR. RANDY BUDGE):  Would you turn next



              9    to Exhibit 1009.



             10                Do you recognize that as a certificate of



             11    stock from North Side Canal Company to North Snake



             12    Groundwater District for 14 shares?



             13           A.   Yes.



             14           Q.   And is that part of the records of your



             15    District?



             16           A.   Yes.



             17           Q.   And to your knowledge, does that



             18    certificate and exhibit evidence your ownership of



             19    those shares in North Side Canal Company?



             20           A.   Yes, it is.



             21           MR. RANDY BUDGE:  We'd offer Exhibit 1009.



             22           MR. HAEMMERLE:  Question in aid of objection?



             23           THE HEARING OFFICER:  Yes.



             24    ///



             25    ///
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              1                     VOIR DIRE EXAMINATION



              2    BY MR. HAEMMERLE:



              3           Q.   Mr. Carlquist, that water right that you



              4    have before you is for the benefit of Mr. Morris for



              5    irrigation; correct?



              6           A.   The North Side Canal Company water?



              7           Q.   I believe what's indicated on that share



              8    right there.



              9           A.   It has been delivered to a couple of



             10    different places over the time that we have owned the



             11    certificate.  But yes, we have also delivered it down



             12    there I think to Mr. Morris.



             13           MR. HAEMMERLE:  Can I examine, your Honor?  I



             14    don't have that.



             15           THE HEARING OFFICER:  Oh, you mean examine the



             16    document?



             17           MR. HAEMMERLE:  Please.



             18           THE HEARING OFFICER:  Sure.



             19           Q.   (BY MR. HAEMMERLE):  Do you see,



             20    Mr. Carlquist, where it says "14 shares to a particular



             21    40-acre parcel"?



             22           A.   Yes.



             23           Q.   Do you know where that parcel is located?



             24           A.   I don't right off the top of my head.



             25           Q.   Do you know what purpose of use that is?
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              1           A.   For irrigation.



              2           Q.   For irrigation?



              3           A.   Yes.



              4           MR. HAEMMERLE:  No further objection, your



              5    Honor.  I'll --



              6



              7                 CONTINUED DIRECT EXAMINATION



              8    BY MR. BUDGE:



              9           Q.   Next turn to Exhibit --



             10           THE HEARING OFFICER:  Okay.  So no objection to



             11    the offer?



             12           MR. HAEMMERLE:  No objection.



             13           THE HEARING OFFICER:  Okay.  So the document



             14    marked as Exhibit 1009 is received into evidence.



             15                (Exhibit 1009 received.)



             16           Q.   (BY MR. RANDY BUDGE):  Next turn to



             17    Exhibit 1010.  That's identified as a water deed.



             18                Is that document a part of the records of



             19    your District?



             20           A.   Yes, it is.



             21           Q.   And does that evidence the purchase of the



             22    stock which gave rise to the issuance of the



             23    certificate that was just admitted as 1009?



             24           A.   Yes, I believe it is.



             25           MR. RANDY BUDGE:  We'd offer --
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              1           MR. HAEMMERLE:  No objection.



              2           THE HEARING OFFICER:  The document marked as



              3    Exhibit 1010 is received into evidence.



              4                (Exhibit 1010 received.)



              5           Q.   (BY MR. RANDY BUDGE):  Could you identify



              6    Exhibit 1011.  Maybe we can look at all of these three



              7    together.  Exhibit 1011 and 1012 and 1013.



              8                And after you've familiarized yourself with



              9    those, answer whether those are part of the records of



             10    the District pertaining to easements acquired in



             11    conjunction with the operation of the Sandy Ponds.



             12           A.   It was to access to the property that we



             13    purchased through property of Mr. Sandy that was not



             14    purchased, I believe.



             15           Q.   And does Exhibit 1011, that easement



             16    indicates it's to operate the headgates and dike on the



             17    Sandy property?



             18           A.   I believe so, to get through his property



             19    to where those are.



             20           Q.   And then if you look at Exhibit 1012, is it



             21    your understanding that that grant of easement was to



             22    construct and operate the Sandy Pipeline itself?



             23           A.   Yes.



             24           Q.   And then if you look at Exhibit 1013, was



             25    that a grant of easement from Morris with respect to
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              1    the pipeline as it goes through his property?



              2           A.   Yes.



              3           MR. RANDY BUDGE:  And I'd offer Exhibits 1011,



              4    1012, and 1013, all being easements.



              5           THE HEARING OFFICER:  Mr. Haemmerle?



              6           MR. HAEMMERLE:  No objection.



              7           THE HEARING OFFICER:  Documents marked as



              8    Exhibits 1011 through 1013 are received into evidence.



              9                (Exhibit 1011 through 1013 received.)



             10           Q.   (BY MR. RANDY BUDGE):  Turn next to



             11    Exhibit 1014 entitled "Eastern Snake Plain Aquifer



             12    Mitigation Recovery and Restoration Agreement for



             13    2004."



             14                Do you recognize that document?



             15           A.   Yes, I do.



             16           Q.   And if you would turn to the signature



             17    pages.  It appears to have been signed on behalf of



             18    North Snake Groundwater District, along with other



             19    parties, including Rangen.



             20                Do you recognize that?



             21           A.   Yes.



             22           Q.   Is that maintained as a part of the



             23    business records of North Snake Groundwater District?



             24           A.   Yes, it is.



             25           Q.   And what does this agreement relate to
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              1    generally?



              2           A.   It was part of some mitigation efforts that



              3    we were undergoing back in 2004 relating to the -- some



              4    of the mitigation things we were trying to do for the



              5    springs.



              6           Q.   Is it your understanding that the District



              7    related in part to mitigation efforts the District was



              8    doing via the Sandy Pond and the Sandy Pipeline?



              9           A.   Part of the agreement, yes.



             10           MR. RANDY BUDGE:  We'd offer Exhibit 1014.



             11           MR. HAEMMERLE:  Question in aid of objection?



             12           THE HEARING OFFICER:  Yes.



             13



             14                     VOIR DIRE EXAMINATION



             15    BY MR. HAEMMERLE:



             16           Q.   Mr. Carlquist, this particular agreement



             17    was a one-year agreement in 2004 and is no longer in



             18    place today; correct?



             19           A.   It was for one year.  But some of the



             20    things that are in the agreement are still going



             21    forward.



             22           Q.   The agreement is no longer in effect;



             23    correct?



             24           MR. RANDY BUDGE:  I object.  Asks for a legal



             25    conclusion, beyond the scope of direct.
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              1           MR. HAEMMERLE:  I'd object to the admission of



              2    1014 on relevance.



              3           THE HEARING OFFICER:  Okay.  Well, I guess I



              4    have two objections.



              5                You're objecting to the questions because



              6    they're beyond the scope, Mr. Budge, of the direct?



              7           MR. RANDY BUDGE:  His questions in aid of



              8    further objection was that he asked questions on



              9    whether or not it was legally only effective for one



             10    year.  That was asking for a legal conclusion.  This



             11    witness isn't competent to ask.



             12           MR. HAEMMERLE:  I withdraw that question and



             13    make it simpler, Director.



             14                I still object to the admission of the



             15    document based on relevance.



             16           THE HEARING OFFICER:  Nonetheless, I understood



             17    from Mr. Carlquist's testimony that it was limited to



             18    one year.  He has some knowledge about it.  That



             19    information is in the record.  And based on his



             20    qualified testimony, Mr. Haemmerle, I'll allow the



             21    exhibit into the record.



             22                So it's received.  Exhibit 1014 is received



             23    into evidence.



             24                (Exhibit 1014 received.)



             25    ///
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              1                 CONTINUED DIRECT EXAMINATION



              2    BY MR. BUDGE:



              3           Q.   Turn to page 5 of that agreement, if you



              4    would, Mr. Carlquist.



              5           A.   Yes.



              6           Q.   And on page 5, under paragraph 4 has a list



              7    of groundwater user commitments.



              8           A.   Yes.



              9           Q.   And I direct your attention down to



             10    subparagraph (e)(1) through (6).



             11                Do you have those paragraphs?



             12           A.   I do.



             13           Q.   And (e)(2) provides as follows.  This is



             14    part of the groundwater District commitments.  They



             15    would, quote, "...use best efforts to convey North Side



             16    Canal Company operational spills to the Sandy project



             17    into the Sandy Pipeline."



             18           A.   Yes.



             19           Q.   Do you see that?



             20           A.   Yes.



             21           Q.   Is that part of the commitments that the



             22    District undertook back in 2004, to your knowledge?



             23           A.   It is.



             24           Q.   Are those commitments ongoing today?



             25           A.   Yes, we've still been doing that.
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              1           Q.   And have -- has your District in fact



              2    conveyed North Snake -- North Side Canal Company spills



              3    continuously from then to date?



              4           A.   Yes, we have.



              5           Q.   And that utilized both the Sandy Pond, the



              6    recharge, and Sandy Pipeline for water deliveries?



              7           A.   Yes.



              8           Q.   Commitment (e)(3) states, "Continue to



              9    provide surface water as substitute supply to



             10    4300 acres of previously converted groundwater



             11    irrigation -- irrigated acres in North Snake



             12    Groundwater District."



             13                Did that commitment continue from 2004 to



             14    date?



             15           A.   Yes.  We've increased the number of acres,



             16    as in previous testimony was given.



             17           Q.   Your earlier testimony to continue to



             18    supply irrigation water to converted acres is a part of



             19    that commitment?



             20           A.   Yes.



             21           Q.   Do you consider that to be an ongoing



             22    obligation?



             23           A.   Yes.



             24           Q.   Turn next, if you would, to Exhibit 1015.



             25    It's entitled "North Snake Groundwater District Sandy
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              1    Pipeline Project Operation and Maintenance Agreement."



              2                Do you recognize that document?



              3           A.   Yes.



              4           Q.   Do you know whether or not that was an



              5    attachment in your files to Exhibit 1014, the 2004



              6    agreement, or was that a separate document?



              7           A.   I think it was a separate document.



              8           Q.   And is that part of your records maintained



              9    by the District?



             10           A.   Yes.



             11           Q.   And to your knowledge, does that accurately



             12    reflect the operation and maintenance requirements



             13    relating to the Sandy Pipeline project?



             14           A.   Yes, I think it does.



             15           MR. RANDY BUDGE:  We'd offer Exhibit 1015.



             16           THE HEARING OFFICER:  Mr. Haemmerle?



             17           MR. HAEMMERLE:  No objection.



             18           THE HEARING OFFICER:  The document marked as



             19    Exhibit 1015 is received into evidence.



             20                (Exhibit 1015 received.)



             21           Q.   (BY MR. RANDY BUDGE):  Mr. Carlquist, that



             22    particular exhibit describes the ponds that you were



             23    mentioning earlier in your testimony that are



             24    identified here as the upper, the middle, and the



             25    lower?
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              1           A.   Yes.



              2           Q.   If you look in the second full paragraph



              3    under the description of the upper pond, do you see



              4    that?



              5           A.   Yes.



              6           Q.   The second sentence there states as



              7    follows, "The pond also has an emergency spillway which



              8    diverts water to a large overflow area with a number of



              9    small ponds and a sizable sinkhole which is capable of



             10    taking 15 cfs on a continuous basis."



             11           A.   Yes.



             12           Q.   Is that the heart of the recharge activity



             13    that has gone on at the Sandy Pond, as far as you know?



             14           A.   Yes, it is.



             15           Q.   And has that been continuous to date?



             16           A.   Yes.  When enough water has come down



             17    there, the pipeline couldn't take it, it goes down



             18    there.



             19           Q.   And is it the District's request that the



             20    Department calculate a credit to Rangen based on the



             21    recharge to the Sandy Pond that was a part of the



             22    obligations under these agreements?



             23           A.   Yes, I think that's what we'd like to do.



             24    I believe the canal company has records of how much



             25    water has come out of that lateral, so...
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              1           Q.   Are you familiar with the use of the Sandy



              2    Pipeline to provide irrigation water to Butch Morris?



              3           A.   Yes.



              4           Q.   How does that work, if you'd describe it?



              5           A.   When the Sandy Pipeline was constructed,



              6    there is a diversion box that was constructed a little



              7    more than halfway down.  And the pumps that he utilizes



              8    to irrigate the farm ground down there were connected,



              9    hooked up to that diversion structure where the pipe



             10    goes from 36 inches down to 24 inches.  And he pumps



             11    out of there.



             12                And then there's also a separate pipeline



             13    that diverts water about an eighth of a mile further



             14    west to where he has another pump that pumps water for



             15    his farming operation down there.



             16                And then the excess water when he's not



             17    pumping goes on down the pipe and is discharged into



             18    the Curren Ditch.



             19           Q.   Is your District compensated by Mr. Morris



             20    or anyone else for your delivery of water to him?



             21           A.   No.



             22           Q.   Rangen in this case has objected to the



             23    District's use of the Sandy Pipeline to transport



             24    wastewater on the basis of the lack of a permit for



             25    wastewater.
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              1                During the period since 2004 when the



              2    agreement was entered into, as shown in Exhibit 1014,



              3    has anyone previously indicated that your District was



              4    supposed to file and get an application to do the -- to



              5    use wastewater as was contemplated by the 2000



              6    agreement, Exhibit 1014?



              7           A.   Not to my knowledge.



              8           Q.   I noted Rangen was a party to that



              9    signatoried agreement.



             10                Do you recall Rangen prior to this



             11    proceeding ever objecting to the delivery of wastewater



             12    from North Side Canal down the Sandy Pipeline?



             13           A.   Not to my knowledge.



             14           Q.   Could the witness be handed -- or look at



             15    Exhibit 1016.



             16           A.   Okay.  I have it.



             17           Q.   What's the date of that document?



             18           A.   Dated February 11th, 2014.



             19           Q.   Do you recognize that as a memorandum



             20    agreement that was entered into on that date between



             21    North Snake and Howard Butch Morris?



             22           A.   Yes, it is.



             23           Q.   Prior to the date of that agreement, did



             24    you have any written agreement with Mr. Morris for the



             25    delivery of irrigation water through the Sandy
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              1    Pipeline?



              2           A.   No, no written agreement.  Just a verbal



              3    agreement that we had with him to deliver.



              4           Q.   And that verbal agreement had been in



              5    existence since 2004?



              6           A.   Yes.



              7           Q.   And this is the first time it was reduced



              8    to a writing?



              9           A.   As far as I know, yes.



             10           Q.   To your knowledge, does the written



             11    agreement or memorandum agreement, Exhibit 1016, does



             12    it reflect the basic terms of the oral agreement as you



             13    understood that had been in place prior to the written



             14    agreement?



             15           A.   Yes.  It has another paragraph there



             16    relating to this particular order that was issued by



             17    the Department that really wasn't in any previous



             18    verbal agreement that we had with him.



             19           MR. RANDY BUDGE:  We'd offer Exhibit 1016.



             20           MR. HAEMMERLE:  No objection.



             21           THE HEARING OFFICER:  The document marked as



             22    Exhibit 1016 is received into evidence.



             23                (Exhibit 1016 received.)



             24           Q.   (BY MR. RANDY BUDGE):  Would you turn to



             25    Exhibit 1017, please.
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              1                Do you recognize this as an Application for



              2    Permit that's entitled "Third Corrected" filed by your



              3    District, North Snake, Magic Valley Groundwater



              4    District, and Southwest Irrigation District?



              5           A.   Yes, it is.



              6           Q.   And was that filing made in order to secure



              7    a right to use the wastewater that went into the Sandy



              8    Pond as described in the application for mitigation and



              9    recharge mitigation?



             10           A.   It is.



             11           Q.   Was that filed in response to objections in



             12    this case by Rangen that there was no water right to



             13    deliver water through the Sandy Pipeline?



             14           A.   Yes, that's why we filed it.



             15           Q.   At the time of the 2004 agreement we



             16    discussed earlier, was there any request that you



             17    recall that a water right permit would be necessary to



             18    use the wastewater under that 2004 agreement?



             19           A.   Not that I know of.



             20           MR. RANDY BUDGE:  We'd offer Exhibit 1018 -- or



             21    excuse me, 1017.



             22           THE HEARING OFFICER:  Mr. Haemmerle?



             23           MR. HAEMMERLE:  Well, I'm going to object at



             24    this point, Director, because that particular



             25    application has simply -- I don't think it's even been
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              1    published, so it's not relevant.  I'd object on that



              2    basis.



              3           THE HEARING OFFICER:  Overruled.  So it's



              4    received into evidence.



              5                Sorry, Mr. Budge.



              6                (Exhibit 1017 received.)



              7           Q.   (BY MR. RANDY BUDGE):  Mr. Carlquist, would



              8    you turn to the next exhibit, 1018, title "Application



              9    for Permit No. 36-16976."



             10           A.   Yes.



             11           Q.   Do you recognize this as the Application



             12    for Permit that was filed by your District, Magic, and



             13    others to water on Billingsley Creek?



             14           A.   Yes, it is.



             15           Q.   Could you describe -- excuse me, strike



             16    that.



             17                Is that application, as far as you know, a



             18    true and correct copy of the original filed with the



             19    Department?



             20           A.   Yes, I think it is.



             21           Q.   And is that part of your business records?



             22           A.   Yes.



             23           Q.   What was the purpose of the filing of that



             24    application?



             25           A.   We felt like this water was unappropriated
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              1    and it would be possible to utilize this water if we



              2    received a license and permit for it to provide for the



              3    mitigation that possibly could come from this call that



              4    Rangen has made.



              5           Q.   And this is the Application for Permit you



              6    testified about earlier that the districts proposed to



              7    assign to Rangen as needed to allow them to divert



              8    water from the talus slope?



              9           A.   Yes.



             10           Q.   And that arose out of the cease-and-desist



             11    order to Rangen?



             12           A.   Yes.



             13           Q.   You testified briefly about proposed



             14    improvements to the Curren Tunnel was one of the parts



             15    of your plan that the districts desire to engineer and



             16    investigate the feasibility of?



             17           A.   Yes.



             18           Q.   To your knowledge, has Rangen provided any



             19    access to the districts to allow this work to be



             20    completed?



             21           A.   Not that I know of.



             22           MR. RANDY BUDGE:  Just one moment, if I may.



             23                No further questions.  Thank you,



             24    Mr. Carlquist.



             25           THE HEARING OFFICER:  Okay.  Thank you.
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              1                Mr. Haemmerle, are you examining?



              2           MR. HAEMMERLE:  I am.



              3           THE HEARING OFFICER:  Okay.  Do you need a



              4    moment to organize?



              5           MR. HAEMMERLE:  Maybe if we can have like five



              6    minutes or so.



              7           THE HEARING OFFICER:  Okay.  Let's take five.



              8                (Recess.)



              9           THE HEARING OFFICER:  We're recording again



             10    after a brief break.



             11                Mr. Haemmerle, you may cross-examine



             12    Mr. Carlquist.



             13           MR. HAEMMERLE:  Thank you.



             14



             15                       CROSS-EXAMINATION



             16    BY MR. HAEMMERLE:



             17           Q.   Good afternoon, Mr. Carlquist.



             18           A.   Good afternoon.



             19           MR. RANDY BUDGE:  Excuse me.  We were going to



             20    offer that 1018.



             21           MR. HAEMMERLE:  Oh, yeah.  Go ahead.



             22           THE HEARING OFFICER:  Okay.



             23           MR. RANDY BUDGE:  We'd offer Exhibit 1018.  I



             24    apologize, Mr. Haemmerle.



             25           MR. HAEMMERLE:  No objection.
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              1           THE HEARING OFFICER:  The document marked as



              2    Exhibit 1018 is received into evidence.  Thank you.



              3                (Exhibit 1018 received.)



              4           Q.   (BY MR. HAEMMERLE):  As I was saying, good



              5    afternoon, Mr. Carlquist.



              6           A.   Good afternoon.



              7           Q.   You and I have talked before during your



              8    deposition?



              9           A.   We have.



             10           Q.   Mr. Carlquist, you were identifying all the



             11    groundwater pumpers in your District, and that involves



             12    many groundwater pumpers, many cities, many industries;



             13    correct?



             14           A.   Yes.



             15           Q.   And it's true that most of those people who



             16    obtained those water rights understood that they were



             17    obtaining late priority groundwater rights; correct?



             18           A.   Some realized to a greater extent than



             19    others did, yes, but...



             20           Q.   Anyone who obtains water rights understands



             21    that they are subject to the prior-appropriation



             22    doctrine in the state of Idaho; correct?



             23           A.   I wouldn't say everyone does, but most do.



             24           Q.   Everyone should; correct?



             25           A.   Yes.
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              1           Q.   Everyone understands that the law in the



              2    state of Idaho is first in time, first in right;



              3    correct?



              4           MR. RANDY BUDGE:  You know, I'm going to object



              5    to this line of questioning.  I think we're beyond the



              6    scope of direct.  And we're going to ask this witness



              7    legal questions on the law in Idaho, water law?



              8           MR. HAEMMERLE:  I'll move on, Director.



              9           THE HEARING OFFICER:  Thank you.  Sustained.



             10           Q.   (BY MR. HAEMMERLE):  Now, Mr. Carlquist, we



             11    had a chance to speak about a week ago about -- I think



             12    it was on March 4th about the mitigation plan filed by



             13    IGWA; correct?



             14           A.   Yes.



             15           Q.   And you had a chance to review the



             16    specifics of it at that time; correct?



             17           A.   Yes.



             18           Q.   And you've had a chance to further review



             19    it since March 4th; correct?



             20           A.   Yes, to a certain extent.



             21           Q.   Okay.  And we talked a lot about what IGWA



             22    had or hadn't done under that mitigation plan on



             23    March 4th; correct?



             24           A.   Yes.



             25           Q.   Okay.  Now, if you have that before you,
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              1    that's Exhibit 2020.



              2           MR. RANDY BUDGE:  The plan?



              3           MR. HAEMMERLE:  The mitigation plan.



              4           MR. RANDY BUDGE:  I think it was 1000.



              5           THE WITNESS:  20?



              6           MR. HAEMMERLE:  Oh, no.  What was yours, Randy?



              7           MR. RANDY BUDGE:  The one he was looking at



              8    was --



              9           MR. TJ BUDGE:  1000.



             10           MR. MAY:  1000.



             11           MR. RANDY BUDGE:  -- 1000.



             12           MR. HAEMMERLE:  Yeah.



             13           Q.   I'm sorry, Mr. Carlquist.  Do you have



             14    Exhibit 1000 before you?



             15           A.   Yes.



             16           Q.   That is the mitigation plan filed by IGWA



             17    in this water call; correct?



             18           A.   Yes, I think it is.



             19           Q.   I want to just kind of wade through some of



             20    the things that you're proposing, and we'll talk about



             21    them individually.



             22                The first one is a category of ongoing



             23    mitigation activities, involving such things as



             24    conversions, voluntary dry-ups, and those kinds of



             25    things; correct?
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              1           A.   Yes, it is.



              2           Q.   You agree, Mr. Carlquist, that IGWA should



              3    be given credit only for those things that IGWA members



              4    do; correct?



              5           A.   Yes, I think so.



              6           Q.   Okay.  And you should be given credit only



              7    for that activity within the curtailment area; correct?



              8           A.   Under this particular order, yes.



              9           Q.   Now, I want to understand how the



             10    conversions might work.



             11                You characterized almost all conversions as



             12    soft; correct?



             13           A.   Yes.



             14           Q.   And so we're on the same page, conversions



             15    are where people go from groundwater rights to surface



             16    water rights; correct?



             17           A.   Yes.



             18           Q.   And you described it in such a way that if



             19    the people who do those conversions, they have the



             20    ability to turn on their pumps if they're not obtaining



             21    surface water; correct?



             22           A.   That's correct.



             23           Q.   Would you say that's a routine practice?



             24           A.   It hasn't happened much, but we have told



             25    them that they need to maintain that as an option
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              1    because we cannot guarantee that we can lease water



              2    every year, year in and year out.



              3           Q.   Okay.  Have you leased water in the last



              4    several years?



              5           A.   Yes.



              6           Q.   Have you been able to deliver that leased



              7    water through the entire irrigation season routinely?



              8           A.   For the most -- most of the years we have



              9    been able to do that, yes.



             10           Q.   Okay.  Are there years where you're unable



             11    to do that?



             12           A.   There have been where we haven't been able



             13    to get as much as has been requested by the converters.



             14           Q.   Okay.



             15           A.   We ask them to tell us how much water, how



             16    many acre-feet of water they want delivered, and then



             17    we try to lease that much.



             18           Q.   And you in fact expressly tell them that if



             19    they're not getting their surface water they need to be



             20    able to turn their pumps back on; correct?



             21           A.   Yes, that's what we've told them.  If we



             22    can't get the water, that's why they need to maintain



             23    that connection.



             24           Q.   All right.  And so most everyone maintains



             25    a connection to their groundwater pumps; correct?
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              1           A.   Yes.



              2           Q.   And you agree that they -- you, sitting



              3    here today, you agree that they should be able to turn



              4    their pumps back on when they need water?



              5           A.   Yes.



              6           Q.   All right.  Now, you understand that IGWA



              7    is seeking what's called a steady-state credit for



              8    these conversions.



              9                Do you know what that means?



             10           A.   Basically, yes, I do.  We're asking for



             11    credit for the amount of converted water that we have



             12    been able to put to use.



             13           Q.   And the steady state concept that I'm



             14    talking to you about envisions that water remains off



             15    for a long period of time where over a period of time



             16    water will appear at the Martin-Curren Tunnel.



             17                Do you understand that?



             18           A.   Yes.  How the model tells them it will



             19    happen.



             20           Q.   Okay.  And that contemplates that water



             21    remains unused for a period of time, more than one



             22    year.



             23                Do you understand that?



             24           A.   Yes.



             25           Q.   Okay.  So it seems to me, Mr. Carlquist,
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              1    that in order to get credit for the conversions it



              2    seems fair that those people who convert cease using



              3    their groundwater pumping.



              4                Do you agree or disagree?



              5           A.   I disagree.



              6           Q.   Okay.  So if in need, people on groundwater



              7    pumping can simply resume?



              8           A.   Yes.



              9           Q.   Even though you're being given credit for



             10    not pumping water; is that your testimony?



             11           A.   The credit will be adjusted year by year



             12    based upon how much surface water is being pumped



             13    instead of groundwater.



             14           Q.   Do you monitor who's turning on their pumps



             15    for those people who have agreed to convert?  Do you



             16    monitor those acres?



             17           A.   No, not as a groundwater district.



             18           Q.   Okay.  So you don't know who's turning



             19    their pumps back on or not; correct?



             20           A.   We do not keep a record of that, no.  I --



             21    matter of factly, you know, I pretty well know if they



             22    have been or not, but we don't keep a record.



             23           Q.   Okay.  So you want the credit, but you want



             24    them to still have the ability to turn their pump back



             25    on?
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              1           A.   Well, the credit is determined by the



              2    Department of Water Resources, how much credit we get.



              3           Q.   Well, I'm just kind of fishing, frankly,



              4    with you, Mr. Carlquist, to determine if you agree that



              5    the Director, if he issues an order giving you credits,



              6    that the order will identify the acres, number one, and



              7    require those acres to be not pumped.



              8                Do you agree with that type of order, or



              9    disagree?



             10           A.   No, I agree that we will deliver to the



             11    Department of Water Resources how much water has not



             12    been pumped because they've had surface water, and they



             13    will determine how much of a credit we will get.



             14           Q.   That's not my question.



             15                My question was, do you believe it's unfair



             16    for the Director to issue an order identifying specific



             17    acres of conversions, number one, and number two, in



             18    that order saying those acres shall not pump?  Do you



             19    agree or disagree with that type of order?



             20           A.   I disagree --



             21           MR. RANDY BUDGE:  I'm going to object to this



             22    line of questioning.  What this lay witness thinks is



             23    fair and unfair for the Director to do is not



             24    particularly relevant.  And he's gone way beyond the



             25    scope of direct.  This witness didn't go into the idea
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              1    of how they were calculated.



              2                We do have a witness, Dr. Brendecke, and a



              3    witness from the Department that would be appropriate



              4    to direct questions on what's fair and what's not fair



              5    on how you calculate the credit.



              6           MR. HAEMMERLE:  My question, Director, does not



              7    relate to the amount of credit given.  I agree that the



              8    Department should be able to calculate that.



              9                Mr. Budge asked Mr. Carlquist a lot of



             10    things about we don't know what the pump-back will look



             11    like, we don't know anything, but it would be fair for



             12    you to issue a conditional order with conditions.  So



             13    likewise, I'm asking him about conditions of an order.



             14           THE HEARING OFFICER:  This is cross-examination.



             15    Overruled.



             16           Q.   (BY MR. HAEMMERLE):  Do you want me to



             17    re-ask my question?



             18           A.   Probably.



             19           THE HEARING OFFICER:  It is a difficult



             20    question, Mr. Haemmerle.



             21           Q.   (BY MR. HAEMMERLE):  The question is this:



             22    Do you believe it would be unfair for the Director to



             23    identify specific acres of the conversion in his order?



             24    Number one question.  Do you agree or disagree?



             25           A.   I think I'd disagree.
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              1           Q.   Okay.  So you would then disagree with the



              2    Director ordering particular acres identified as not



              3    being able to pump?  Do you agree or disagree?



              4           A.   For the terms of the order or for the



              5    mitigation?



              6           Q.   Of the mitigation order, if there is one.



              7           A.   Well, I'm not sure I quite understand where



              8    you're going.  The mitigation we're asking for is based



              9    on the water, not the acres.



             10           Q.   Well, it's acres where people agree not to



             11    pump water; correct?



             12           A.   Well, no.  They have not agreed not to pump



             13    water.  They have agreed to put in a conversion and, to



             14    the best of their ability, to use surface water.



             15           Q.   Okay.  And I'll end it at this:  When the



             16    surface water is not available, they can turn their



             17    pumps back on; correct?



             18           A.   Yes.



             19           Q.   We talked about groundwater recharge



             20    generally and specifically.



             21                You don't know how much you actually



             22    recharge or what that credit would be; correct?



             23           A.   That we have done in the past?



             24           Q.   Correct.



             25           A.   No.
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              1           Q.   All right.  You're relying on the



              2    Department's calculations for those kinds of things;



              3    correct?



              4           A.   Yes.  They have to be run through the



              5    model.



              6           Q.   All right.  Let's talk about, I suppose,



              7    one specific thing that we can talk about, and that is



              8    the Sandy Ponds.



              9                Now, you are -- you're asking for recharge



             10    credit out of the Sandy Ponds; correct?



             11           A.   Yes.



             12           Q.   And there's a certain amount of water



             13    that's delivered to the Sandy Ponds; correct?



             14           A.   Yes.



             15           Q.   The only water that the North Snake



             16    Groundwater District owns or any other groundwater



             17    district owns is 14 shares of water from the North Side



             18    Canal Company; correct?



             19           A.   That's correct.



             20           Q.   Do you agree with me that that's a small



             21    amount of water?



             22           A.   Well, in relationship to what it's small?



             23    It's large in some instances.



             24           Q.   How is it large in some instances?



             25           A.   On my farm it would be quite large.  This
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              1    is only 14 shares.



              2           Q.   Right.  And I believe --



              3           A.   That is small.  I'll agree it's small.



              4           Q.   All right.  It's about .175 cfs; correct?



              5           A.   Uh-huh.



              6           Q.   You have to answer "yes" or "no."



              7           A.   Yes.



              8           Q.   So that's a small amount of water that the



              9    North Snake Groundwater owns that goes into the Sandy



             10    Ponds?



             11           A.   Yes.



             12           Q.   The rest of the water you do not own, do



             13    you?



             14           A.   No.



             15           Q.   Now, do you have any kind of right to store



             16    water in those ponds?  Have you obtained a permit from



             17    the Department of Water Resources?



             18           A.   We have not obtained a permit.  But I



             19    didn't think we needed a permit to store water in the



             20    ponds.



             21           Q.   Did you ever think to ask any of your



             22    lawyers those questions?  It just seems an obvious



             23    thing that if you're going to store water, you need a



             24    water right to do that.



             25           A.   We've had an agreement with the North Side
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              1    Canal Company that we would utilize the water off the



              2    end of that lateral, and utilize it both for the Sandy



              3    Pipeline and to dispose of that water through recharge



              4    so they would not have to worry about it going on down



              5    into the river.



              6                And that's projects that the canal



              7    companies all work on very hard now, is to not



              8    discharge it.  And that's what that Sandy Pond does,



              9    along with providing water down to the Hagerman area



             10    and to Rangen.



             11           Q.   Okay.  So your theory of why you get a



             12    credit from the Sandy Ponds for recharge is that you



             13    own the pond; correct?



             14           A.   Yes.



             15           Q.   But you don't own the water; correct?



             16           A.   That's correct.



             17           Q.   Okay.  And again, you don't have a storage



             18    right to store that water either, do you?



             19           A.   No.



             20           Q.   And let's see.  You obtained that pond from



             21    Mr. Candy in 2013?



             22           A.   '3.



             23           Q.   2003.  Okay.  So you've been using that



             24    water to recharge for -- what? -- 11 years without a



             25    water right --
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              1           A.   Yes.



              2           Q.   -- or permit to do so?



              3                Do you know why the Sandy Pond was



              4    originally built?



              5           A.   Well, part of it was a natural depression.



              6    I don't know beyond that.  I never asked Mr. Sandy why



              7    it was originally built, so I don't know.



              8           Q.   You understand the pond was originally



              9    built about 1997?



             10           A.   I didn't know exactly the date, no.



             11           Q.   Okay.  Would it surprise you to know that



             12    the North Side Canal Company built that for



             13    water-quality purposes, sediment control, those types



             14    of things?



             15           A.   I believe I remember that, yes.



             16           Q.   Okay.  That's why the pond was built in the



             17    first place?



             18           A.   I believe I remember that, yes.



             19           Q.   So did you just buy the ponds, or did



             20    you -- have you done a lot of work on the ponds since



             21    you purchased them?



             22           A.   I did a fair amount of work on the pond to



             23    build up the dike and make the headgate for the pond to



             24    deliver water down that -- the -- what's called the



             25    Sandy Pipeline.
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              1           Q.   So is it fair to say since you purchased



              2    those ponds you've increased storage capacity?



              3           A.   Probably, yes.



              4           Q.   Now, Justin, if we could pull up I think



              5    2027 and 2028.



              6                Mr. Carlquist, I'm showing you what's been



              7    marked as Exhibit --



              8                Is this 2008, 2027?



              9           MR. MAY:  -27 on the left, -28 on the right.



             10           Q.   (BY MR. HAEMMERLE):  I'll represent to you,



             11    Mr. Carlquist, that these are in fact the delivery



             12    records of water to the Sandy Ponds.  And these



             13    delivery records generally show a varying amount of



             14    water, 25.3 cfs, 17, and you can see the amounts across



             15    the board.



             16                Do you see that?



             17           A.   Yes.



             18           Q.   Now, of that water -- for example, I think



             19    that's the 26th of April right there -- you would own



             20    .175 of the 25.3 cfs total; correct?



             21           A.   In terms of the shares that we own, I



             22    guess, yes.



             23           Q.   Okay.  Now, once that water enters the



             24    Sandy Pond at the North Side weir where North Side



             25    measures the water, is the water measured anywhere else
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              1    as to goes down in the pipeline or down the ditches



              2    from the Sandy Pond, those kinds of things?



              3           A.   Only by the amount that Mr. Morris knows he



              4    pumps.  I don't know of any other places that it has a



              5    measuring device.



              6           Q.   Okay.  So if Mr. Morris says that he uses



              7    8 cfs of that, that would be taken off that; correct?



              8           A.   I guess.



              9           Q.   Okay.  And do you know how much water,



             10    then, flows from the Sandy Ponds down the pipeline into



             11    the Curren Ditch?



             12           A.   We haven't kept a record of that.



             13           Q.   So you have no idea of where that water



             14    goes to ultimately, do you?



             15           A.   Other than it goes into the headwaters of



             16    the Curren Ditch, and then distributed down there by



             17    the watermaster.



             18           Q.   All right.  You really don't know how much



             19    of that water actually sinks into the ground, do you?



             20           A.   Well, we haven't developed a record that



             21    shows that.



             22           MR. HAEMMERLE:  Let's pull up 2075.



             23                I'll offer if they have not -- I think



             24    they're already in -- 207- -- they're already in.



             25    That's not the one.  Color photograph.
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              1           THE HEARING OFFICER:  I don't show those as



              2    being stipulated to.



              3           MR. RANDY BUDGE:  I don't show those being



              4    admitted.



              5           MR. MAY:  2074?



              6           MR. HAEMMERLE:  Yeah, we agreed to that this



              7    morning.  That was the color photograph.



              8           MR. TJ BUDGE:  No, 2027, the one you were just



              9    asking about.



             10           MR. RANDY BUDGE:  2027 and 2028 you were asking



             11    about.



             12           Q.   (BY MR. HAEMMERLE):  Mr. Carlquist, I'll



             13    represent to you that 2074 is a photograph that



             14    Mr. Erwin keeps so he could manage water for Water



             15    District 36A.



             16           A.   Yes.



             17           Q.   Do you understand that?



             18           A.   Yes.  I've seen that in your office.



             19           Q.   You've seen that.  And you understand



             20    that's what 2074 is; correct?



             21           A.   Yes.



             22           MR. HAEMMERLE:  I'd offer 2074.



             23           MR. MAY:  It's been admitted.



             24           THE HEARING OFFICER:  And I do show, at least in



             25    my records, that 2074 is stipulated to.
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              1                Is that correct?  I had that listed



              2    numerically as one that was stipulated to.



              3           MR. HAEMMERLE:  Thank you.



              4           Q.   Mr. Carlquist, you understand the lay of



              5    the land in this photograph, the lower left-hand



              6    portion there's a pond?  Do you see that?



              7           A.   Yes.



              8           Q.   Do you understand that pond to be the



              9    series of Sandy Ponds that we've been talking about?



             10           A.   That's correct.



             11           Q.   The Rangen facility is over in the middle,



             12    lower middle portion of Exhibit 2074.



             13                Do you see that?



             14           A.   Yes.



             15           Q.   You'll admit with me that the Sandy



             16    Pipeline does not provide any direct water to Rangen;



             17    correct?



             18           A.   Well, I guess the water that's provided



             19    then makes it so water doesn't -- it stays in Rangen up



             20    there because it goes down the Sandy Pipeline.



             21           Q.   That's not the question.



             22                The actual physical water, the molecules



             23    that are delivered out of the Sandy Pond, are not



             24    available to the Rangen facility; correct?



             25           A.   That's correct.
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              1           Q.   Okay.  Now, you entered into an agreement,



              2    which is IGWA Exhibit 1016; correct?  It's called the



              3    Morris agreement.



              4           A.   Yes.



              5           Q.   And that's part of the mitigation plan as



              6    well; correct?



              7           A.   It is.



              8           Q.   Can you kind of wade through with me just



              9    generally how that agreement works.



             10                Are you ready to talk about it?



             11           A.   Yes.



             12           Q.   Okay.  I think the way this is set up is



             13    that you believe Mr. Morris takes 6.05 cfs out of the



             14    Martin-Curren Tunnel; correct?



             15           A.   He has water rights of that amount, yes.



             16           Q.   Okay.  And the idea is that IGWA is going



             17    to deliver water down the Sandy Pipeline through the



             18    Sandy Ponds to Mr. Morris so Rangen has access to the



             19    6.05; correct?



             20           A.   Yes.



             21           Q.   Okay.  You do understand today that



             22    Mr. Morris only has one water right out of the Sandy



             23    Pond?



             24           A.   I didn't know that.



             25           Q.   Okay.  If I tell you that I searched and I
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              1    found one water right, that being 37-08723,



              2    Exhibit 1015, you wouldn't disagree with me, would you?



              3           A.   I couldn't disagree or agree.



              4           Q.   You don't know whether Butch has other



              5    rights or not?



              6           A.   I've seen records that show he has more



              7    rights than that, so...



              8           Q.   All right.  If that's the only wastewater



              9    right indicated, you're not aware of any other



             10    wastewater rights available to Mr. Morris, correct,



             11    today?



             12           MR. RANDY BUDGE:  I'd object.  I think the



             13    witness said he doesn't have any knowledge of



             14    Mr. Morris' rights.  Mr. Morris --



             15           MR. HAEMMERLE:  I'll withdraw the question.



             16           THE HEARING OFFICER:  Okay.



             17           Q.   (BY MR. HAEMMERLE):  IGWA doesn't have any



             18    wastewater rights available at the Sandy Pond either



             19    today; correct?



             20           A.   Other than we are using the wastewater that



             21    is there, and no one's objected to our using it.



             22           Q.   Okay.  So under that theory your use has



             23    been fine and legal; correct?



             24           A.   Yes.



             25           Q.   Use of water without objection is a legal
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              1    use, in your mind?



              2           MR. RANDY BUDGE:  Objection.  Again, asking for



              3    a legal conclusion.



              4           THE HEARING OFFICER:  Sustained.



              5           Q.   (BY MR. HAEMMERLE):  If Mr. Morris only has



              6    the right to use 2.4 cfs out of the Sandy Ponds, that



              7    would be the limit of what credit would be available to



              8    Rangen currently; correct?



              9           A.   I don't know that.



             10           Q.   It would depend on whether other wastewater



             11    was available to Mr. Morris; correct?



             12           A.   I assume so, yes.



             13           Q.   Now, during our deposition you and I had a



             14    lot of discussion about the credit of IGWA being



             15    limited to the actual flows of the Martin-Curren



             16    Tunnel.



             17                Do you remember our discussion?



             18           A.   Yes.



             19           MR. RANDY BUDGE:  You know, I'm going to object



             20    to this line of questioning.  First, it's beyond the



             21    scope of direct.  Second of all, the watermaster will



             22    be testifying on administration issues, and we also



             23    have an expert that understands waters rights that will



             24    be testifying on it.  It's certainly not fair or



             25    relevant to this proceeding to have a lay witness to
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              1    talk about water right administration issues when he's



              2    already testified he doesn't know anything about the



              3    water right specifically.



              4           MR. HAEMMERLE:  I'm entitled to ask this witness



              5    if he thinks that their credit is limited to the flows



              6    in the Martin-Curren Tunnel.  I think he's able to



              7    testify to that.



              8                He entered into this agreement with



              9    Mr. Morris.  He stated he understands what it says.  I



             10    think that Mr. Carlquist has the full ability to



             11    testify whether he thinks the limit of the credit is



             12    limited by the Martin-Curren Tunnel flows, and he



             13    testified to that in his deposition.



             14           THE HEARING OFFICER:  Okay.  Overruled, at least



             15    for right now.



             16                We'll see where the questions go,



             17    Mr. Budge.  If they are general inquiries related to



             18    the Martin-Curren Tunnel and not specific as to flow



             19    quantities or how those rights are to be administered



             20    or what credits to be granted, then I'll allow the line



             21    of questioning.



             22           MR. HAEMMERLE:  Okay.



             23           THE HEARING OFFICER:  Mr. Haemmerle.



             24           Q.   (BY MR. HAEMMERLE):  If Mr. Morris is only



             25    receiving -- or if the flows out of the Martin-Curren
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              1    Tunnel are only 1 cfs, that would be the limit of the



              2    credit you would receive by delivering water to



              3    Mr. Morris through the Sandy Ponds?



              4           MR. RANDY BUDGE:  You know, I'd object, your



              5    Honor.  That is, again, asking a specific hydrological



              6    question.  And we already have in this record the



              7    Department's records of the tunnel that reflect on



              8    their face that they are not accurate, that they are



              9    not complete, that they don't reflect all the water



             10    from the tunnel, and that the sum of the numbers are



             11    based on a regression analysis from another spring, not



             12    based on actual flow records.



             13           MR. HAEMMERLE:  He's afraid of the answer.  He



             14    doesn't want his witness to say.



             15           THE HEARING OFFICER:  No.  Sustained.



             16                If you want to ask him generally,



             17    Mr. Haemmerle, you're welcome to ask him generally



             18    about what he thinks he's entitled to.  I understand



             19    it's a hypothetical question, but it really asks him a



             20    question about what the flows might be.



             21                Sustained.



             22           MR. HAEMMERLE:  So I can't ask him the question



             23    of whether he believes the credit would be limited to



             24    the flows from the Martin-Curren Tunnel?



             25           THE HEARING OFFICER:  That's not the question
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              1    you asked.



              2           MR. HAEMMERLE:  That's the question I'm asking



              3    now.



              4           THE HEARING OFFICER:  Okay.  Ask the question.



              5           Q.   (BY MR. HAEMMERLE):  Do you believe your



              6    credit, Mr. Carlquist, would be limited by the flows



              7    out of the Martin-Curren Tunnel?



              8           A.   If those measurements were correct, I



              9    suppose it would.  Mr. Morris has not used the



             10    Martin-Curren Tunnel since we built the pipeline.



             11           Q.   Do you know how much water Mr. Morris has



             12    been using?



             13           A.   He's been using approximately that 6 cfs



             14    because he has to water those fields down there.  And



             15    on average, there's records that will show the crops



             16    he's raised and the amount of water it takes to



             17    irrigate those crops.



             18           Q.   Right.  And the only water right he has to



             19    do that is the wastewater right for 2.4 cfs?



             20           MR. RANDY BUDGE:  Is that a question or an



             21    argument?



             22           THE HEARING OFFICER:  Do you have an objection?



             23           MR. HAEMMERLE:  Is there an objection?



             24           MR. RANDY BUDGE:  Yes.  That doesn't appear to



             25    be a question.  It appeared to be an argumentative
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              1    statement.



              2           THE HEARING OFFICER:  I'll strike Counsel's



              3    statement from the record.  Mr. Carlquist has said that



              4    he doesn't know the extent of Mr. Morris' water rights.



              5           Q.   (BY MR. HAEMMERLE):  I believe -- well,



              6    Mr. Carlquist, I'm telling you, assume for the sake of



              7    argument, that Mr. Morris' rights out of the Sandy



              8    Ponds are limited to 2.4 cfs.  I want you to accept



              9    that as being true.



             10           A.   I don't think I will accept it as being



             11    true.



             12           Q.   Okay.  Whether or not --



             13           A.   He's had more rights than that out of the



             14    Sandy Pipeline.



             15           Q.   You're sure of that?



             16           A.   Yes.



             17           Q.   And you're sure he's had a right to



             18    irrigate using 6 cfs of water?



             19           A.   He's been using the wastewater coming out



             20    of there to irrigate with.



             21           Q.   Right.  And your theory is because it's



             22    been available and no one's objected to it it's been



             23    fine?  I think that's your testimony.



             24           A.   Yes.



             25           Q.   Now, I want to go back, bounce back to
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              1    recharge for a moment again.



              2                You say that you have been -- in past



              3    you've leased water to put it down the North Side Canal



              4    for recharge purposes; correct?



              5           A.   Yes, we have done that.



              6           Q.   Okay.  So I think during our deposition I



              7    asked you if you're still doing it.



              8                And what was your answer?



              9           A.   We're not now doing that.



             10           Q.   Okay.  And you haven't done that since



             11    when?



             12           A.   I don't remember the exact year.  It would



             13    be around 2005, 2006, I think, something like that.



             14           Q.   Okay.  So since 2006 you have not leased



             15    any water to run down the North Side Canal for the



             16    purposes of recharge; correct?



             17           A.   We have not leased water to do that.



             18           Q.   The only water right you're aware of that



             19    is used for that purpose, I believe, is a water right



             20    owned by the Idaho State Water Board?



             21           A.   That's what has been used in the past few



             22    years is their recharge right, of which we put into



             23    evidence we contributed to help cover the costs of



             24    wheeling that water.



             25           Q.   I believe that letter that you're referring

                                                                 175





              1    to mentioned a total amount of $47,000?



              2           A.   Yes.



              3           Q.   Do you know how that $47,000 breaks out,



              4    how it was used or how it was allocated?



              5           A.   I don't.  We've asked the Director to see



              6    if we could get a credit for that funding that we



              7    provided.



              8           Q.   For what purposes?



              9           A.   For this mitigation.



             10           Q.   What I'm trying to understand is the letter



             11    said you gave $47,000 to what?



             12           A.   To the Water Resource Board.



             13           Q.   For what purposes?



             14           A.   To help provide the recharge.



             15           Q.   For that one single right, or for many



             16    rights, many projects?  Do you know?



             17           A.   For the recharge that the Water Resource



             18    Board was doing.



             19           Q.   Okay.  So your testimony is the $47,000 you



             20    mentioned in the letter was for that one, single right



             21    in the North Side Canal?



             22           A.   Which right?



             23           Q.   My question's really simple.  What projects



             24    did the $47,000 that you donated go to?



             25           A.   For general recharge in the Eastern Snake
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              1    Plain Aquifer.



              2           Q.   Okay.  You don't know what projects that



              3    went to; correct?



              4           A.   Well, I know at the time they were wheeling



              5    water down both AFRD 2 and North Side Canal.  And that



              6    water -- that funding went to help pay for those costs.



              7           Q.   Let's go to the water right you filed.  I



              8    believe it's Exhibit 1018.



              9                If we could pull that up.  Let's have the



             10    date up there somewhere.



             11                Mr. Carlquist, I'll represent to you that



             12    Exhibit 1018 is the Application for Permit that the



             13    groundwater districts filed for Rangen's use of water



             14    on the talus slope.



             15                Do you understand that?



             16           A.   No.  We filed it for our use, not for



             17    Rangen's use.  Now, if we are required to mitigate.  At



             18    the time we filed we didn't know what mitigation



             19    obligations we would have.



             20           Q.   You filed this not this year; correct?



             21           A.   A year ago.



             22           Q.   Right.  So this was not filed in response



             23    to any cease-and-desist order, like you previously



             24    testified; correct?



             25           A.   I didn't remember that I testified as such.
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              1           Q.   Okay.



              2           A.   We said we would use it for you to be able



              3    to not have the cease-and-desist order be in effect.



              4           Q.   Do you understand that cease-and-desist



              5    order -- do you know what that cease-and-desist order



              6    says today?



              7           A.   Today?



              8           Q.   Yeah.



              9           A.   Why I've read it, yes.



             10           Q.   What do you think it says?



             11           A.   It says that Rangen cannot continue to use



             12    that water that comes from the talus slopes below the



             13    Curren Tunnel.



             14           Q.   Okay.  Even though we have been using that



             15    water without objection for the last 50 years?



             16           A.   It's kind of like our wastewater rights



             17    we've been using.  We didn't have a right to it.



             18           Q.   But you used it anyway.  And you testified



             19    that you think that's just fine.



             20           A.   Well, we filed on it now, and we're



             21    objecting to your using it, I guess.



             22           Q.   Okay.  So when we used it for 50 years,



             23    you're putting us to a different standard?



             24           A.   No.  Same standard.



             25           Q.   Okay.  Let's go to the purposes of use
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              1    under the permit.



              2                Now, Mr. Carlquist, I think I showed you



              3    this permit during your deposition on March 4th, and I



              4    think you said you hadn't seen it previously, previous



              5    to March 4th; is that a fair statement?



              6           A.   I think that's probably correct.  I knew it



              7    had been filed.  I'm not sure I had seen the actual



              8    document.



              9           Q.   Okay.  Now, the purpose of use are two:



             10    First is "Mitigation for irrigation."



             11                Do you see that?



             12           A.   Yes.



             13           Q.   Do you know what -- have you ever seen a



             14    permit approved with that purpose of use called



             15    "Mitigation for irrigation"?



             16           A.   I haven't.



             17           Q.   You also put under there as a purpose of



             18    use "Fish propagation."



             19                Do you see that?



             20           A.   Yes.



             21           Q.   Now, how did you intend to actually put the



             22    water that you have under this permit to a beneficial



             23    use?



             24           A.   Well, when we filed for it, we did not know



             25    if we would have any mitigation obligations to Rangen.
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              1    But we thought that possibility, if it came up, we



              2    would use it for that.  Beyond that, we would have to



              3    see if we could use it for other fish propagation.



              4           Q.   Okay.  My question is, you understand how



              5    water rights work.  You file for a permit for a



              6    particular amount of water, and then you got to



              7    actually use it.



              8                Do you understand that?



              9           A.   Yes.  But until it's granted, you can't do



             10    anything to use it.



             11           Q.   Right.  That's correct.  Do you have any



             12    notion how you or any of the other groundwater



             13    districts are going to perfect this water right, how



             14    you in fact are going to perform fish propagation on



             15    Rangen's property?



             16           A.   Well, the main thing we're going to do is



             17    ask the Department to allow us to use this for



             18    mitigation.



             19           Q.   Okay.  I see the purpose of use that you



             20    applied for as simply fish propagation.



             21                Do you see that?



             22           A.   Yes.



             23           Q.   I didn't write it in.  Your lawyers did.



             24           A.   Yes.



             25           Q.   Do you have any idea how you're going to
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              1    perfect that purpose of use?



              2           A.   Not totally, no.  We didn't know at the



              3    time the permit was filed what our obligations would



              4    be, if we even needed it for that mitigation.  So...



              5           Q.   Okay.  So my question is, you have no idea



              6    how you're going to perfect this water right by raising



              7    fish on Rangen's property, do you?



              8           A.   Or below Rangen's property.  I don't know.



              9           Q.   I think the place of use that you



             10    identified in this water right is Rangen's property.



             11           A.   That could be.  I'm not sure.  I didn't



             12    look at it that closely.



             13           Q.   Do you have any idea whether the so-called



             14    mitigation for irrigation is going to injure any



             15    downstream people in Billingsley Creek or the Curren



             16    Ditch?



             17           A.   It would be a nonconsumptive right that we



             18    would ask for.



             19           Q.   I think you're asking for mitigation for



             20    irrigation.



             21                How is that nonconsumptive?



             22           A.   That might have been a little bit of a



             23    misnomer when it was typed.  I don't know.



             24           MR. RANDY BUDGE:  Counsel, characterize your



             25    question correctly.
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              1           MR. HAEMMERLE:  I'll move on.



              2           MR. RANDY BUDGE:  Just to clarify the record --



              3           MR. HAEMMERLE:  I'll move on.



              4           MR. RANDY BUDGE:  -- you misrepresented in your



              5    question to the witness that it was an irrigation.  It



              6    actually says, as you'll see there, "For:  Mitigation



              7    for irrigation."



              8           MR. HAEMMERLE:  I will move on.



              9           THE HEARING OFFICER:  Okay.



             10           Q.   (BY MR. HAEMMERLE):  Now, I won't ask you



             11    to know this, Mr. Carlquist, but I'll tell you that I



             12    think the Department rules specify that if you don't



             13    own the property where you have applied for the use,



             14    you have to show some action you've taken to obtain



             15    consent to go on the property, permission, or,



             16    according to your own application, eminent domain.



             17                Do you know what that means?



             18           A.   To a certain extent.



             19           Q.   Eminent domain means you're going to come



             20    in and take the property.



             21                Do you understand that?



             22           A.   Or use of it.



             23           Q.   And none of the districts have started that



             24    process of going in and obtaining rights to Rangen's



             25    property; correct?
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              1           A.   Not yet, no.



              2           Q.   And you understand that Rangen has filed a



              3    competing application for the same water off the talus



              4    slope that we've been using for 50 years without



              5    objection?  Do you understand?



              6           A.   Yes.



              7           Q.   So I think you have characterized it in the



              8    mitigation plan your idea is to assign the water right



              9    permit to us.



             10                Why would you assign the water right permit



             11    to us?



             12           A.   At this point in time to provide any



             13    mitigation needed by the Department.



             14           Q.   Is it your intent to go in and perfect the



             15    water right, and after you've perfected it assign it to



             16    Rangen?



             17           A.   I guess that's one possibility.



             18           Q.   What's the other possibility, in your mind?



             19           A.   I don't know exactly.  That would be about



             20    the only thing, I guess.  I'm not -- from a legal



             21    standpoint, I couldn't tell you.



             22           Q.   All right.  Fair enough.  Understanding



             23    that Rangen has a competing application for that water,



             24    you don't expect Rangen to go and perfect your water



             25    right application, do you?

                                                                 183





              1           A.   No.  But again, it's first in time.  And



              2    this was filed a year ahead of Rangen's permit



              3    application.



              4           Q.   But you have no idea how you're going to



              5    perfect it, do you?



              6           A.   Not totally.



              7           Q.   Not totally.  What's part of your idea?



              8           A.   Well, we would ask that it be used at this



              9    point in time for mitigation for the order that's been



             10    issued.



             11           Q.   By the way, can we look at the signature on



             12    this particular application.



             13                The signature on the application is, I



             14    believe, Thomas J. Budge, TJ Budge; correct?



             15           A.   That's correct.



             16           Q.   And at the deposition I asked you if you



             17    had given Mr. Budge any power of attorney to sign off



             18    on this application; correct?



             19           A.   Well, I don't remember exact power of



             20    attorney, but they do represent us as attorneys for the



             21    groundwater -- IGWA.



             22           Q.   But you didn't give Mr. Budge's firm the



             23    power of attorney to sign this application on your



             24    behalf; correct?



             25           MR. RANDY BUDGE:  Will you clarify that you're
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              1    referring to a written document as opposed to if he may



              2    understand power of attorney, he'd given us a power to



              3    act on his behalf.  You mean a signed, written power of



              4    attorney?



              5           MR. HAEMMERLE:  Well --



              6           MR. RANDY BUDGE:  We'll stipulate that there was



              7    not a signed power of attorney with the Department with



              8    respect to this application.  But there are many powers



              9    of attorney signed by IGWA and the districts in our



             10    favor unfiled with the Department on other matters.  If



             11    you want us to stipulate that it was not filed in this



             12    case, we'll do it.



             13           MR. HAEMMERLE:  Thank you.  I'll accept that



             14    stipulation, that there's been no power of attorney



             15    signed on this particular application.



             16           THE WITNESS:  I will say that we knew that



             17    Mr. Budge signed this on our behalf.



             18           Q.   (BY MR. HAEMMERLE):  I think you testified



             19    that you weren't aware of this application until



             20    March 4th, 2014, one year after it was filed.



             21           A.   Well, we knew that they were filing this



             22    and that they did it on our behalf.  When we had the



             23    previous hearing, that's when this information came up.



             24    And we talked about it, and we knew they were going to



             25    file this for us.
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              1           Q.   Do you have any resolutions out there,



              2    standing resolutions, bylaws of your organization



              3    giving your attorneys power to sign documents on your



              4    behalf, outside of a written power of attorney?



              5           MR. RANDY BUDGE:  Objection.  Relevance, beyond



              6    the scope of direct.



              7           THE HEARING OFFICER:  Sustained.



              8           Q.   (BY MR. HAEMMERLE):  Now, Mr. Carlquist,



              9    talking about proposals 6 through 9 of the mitigation



             10    plan, let's talk about those for a minute.



             11                When we last met on March 4th, I think you



             12    testified that you didn't have -- you weren't aware of



             13    any specifics for these things; correct?



             14           A.   Of -- not specifics, no.



             15           Q.   Okay.  You hadn't hired any engineers, you



             16    hadn't contacted any surveyors to obtain right-of-ways,



             17    you haven't sought to purchase pipes or those kind of



             18    things; correct?



             19           A.   No.  We just had some preliminary geologic



             20    information that came out of the first hearing that was



             21    procured by us through these experts that we hired



             22    about the geology of the situation for part of those



             23    things.  But beyond what was given at that time, we



             24    have not had time to do anything further.



             25           Q.   Okay.  You did testify on direct that you
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              1    had contacted some of the people above about perhaps



              2    the so-called over-the-rim project?



              3           A.   Yes.



              4           Q.   Do you have any people signed up under



              5    contracts for that?



              6           A.   No.



              7           Q.   Have you started the transfer process that



              8    it would take to put those water rights on a different



              9    place of use?



             10           A.   No.



             11           Q.   Have you tried to figure out how you're



             12    going to get season-round use to Rangen under any of



             13    these proposals, any of them, 1 through 9?



             14           A.   Not this one.  But we know it has been done



             15    in the past.  And we have had that approved in a



             16    previous mitigation.



             17           Q.   You had what, a specific design approved or



             18    a concept?



             19           A.   We had a design approved and the concept



             20    and some of the transfers that the Department approved



             21    that we could set up such a thing and pump year-round



             22    over the rim.



             23           Q.   Okay.  You didn't actually go forward with



             24    that project, did you?



             25           A.   We did.
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              1           Q.   You did?



              2           A.   We spent a lot of money.  We did all of the



              3    improvements on top of the rim.  We just didn't get the



              4    pipeline built over the rim yet to deliver it.  But we



              5    put most of the infrastructure in place on top of the



              6    rim.



              7           Q.   And are you delivering water to this



              8    project?



              9           A.   No.



             10           Q.   Why not?



             11           A.   Because we don't have to.



             12           Q.   So you didn't ultimately follow through



             13    with that project?



             14           A.   It was not completed, but it could have



             15    been completed.



             16           Q.   But this one you don't have any people



             17    signed up for contracts; correct?



             18           A.   No.



             19           Q.   So you don't know who's going to be on it,



             20    how much water you're going to be able to obtain, those



             21    kinds of things; correct?



             22           A.   We've looked at the water rights on top of



             23    the rim.  And we know that it's something we can make



             24    work, but we don't have any detail worked out yet.



             25           Q.   Okay.  To be sure, you have no specific
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              1    engineering understanding how those water rights would



              2    be connected by pipes?



              3           A.   No.



              4           Q.   You have no idea of what it will take to



              5    obtain the easements to do that?



              6           A.   We haven't done any of the easement work



              7    yet, no.



              8           Q.   You have no idea what approvals you might



              9    need from, say, the County or State to do that?



             10           MR. RANDY BUDGE:  Your Honor, I'd object.  The



             11    witness has said they've done nothing up there yet.



             12                So you don't need to continue to ask



             13    repetitive details when he's already answered that he



             14    has not done any of the work to design or to engineer



             15    it.  I'll object on the basis of asked and answered



             16    multiple times.



             17           THE HEARING OFFICER:  Overruled.  I'll allow



             18    some exploration in this area.  It is



             19    cross-examination.



             20           Q.   (BY MR. HAEMMERLE):  You haven't done



             21    anything to ascertain the quality, water quality of



             22    these water rights?



             23           A.   We have not had the water tested up there



             24    yet, no.



             25           Q.   You haven't done anything to ascertain
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              1    whether the temperature of these water rights would



              2    work for a fish propagator?



              3           A.   Not on these wells, no.



              4           Q.   You haven't done any analysis of how



              5    relocating those rights might injure other potential



              6    users?



              7           A.   No.



              8           Q.   You don't understand the complete



              9    reliability of those sources right now because you



             10    don't know what they are; right?



             11           A.   Well, we know there are wells that are



             12    being used up on top of the rim.



             13           Q.   Okay.  So I think you fairly described



             14    options 6 through 9 as theoretical concepts at your



             15    deposition, and today nothing has changed.



             16                Is it fair to leave it at that?



             17           A.   Well, they're more than theoretical.  We



             18    know there are things that we can make work.



             19           Q.   You just haven't done any of it?



             20           A.   We have not yet gone forward and started



             21    engineering or contracting to put them in place.



             22           Q.   I kind of want to understand why you



             23    haven't started that process.



             24                You do know that Rangen made a call in



             25    2003; right?
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              1           A.   Yes.



              2           Q.   They went through three different decisions



              3    of directors; correct?



              4           A.   Well, I guess.  I'm not sure which three



              5    you're talking about.



              6           Q.   And you know since 2003 Rangen has been



              7    actively seeking a hearing on its water call before the



              8    Department of Water Resources; correct?



              9           A.   No, I did not know they had been actively



             10    seeking that all that time.



             11           Q.   That comes as news to you?



             12           A.   Well, I didn't know they had been since



             13    2003, because back then it was ruled a futile call,



             14    their particular order.



             15           Q.   Fair enough.  So what you do is you wait



             16    for an actual call to come; right?  You don't do any



             17    active planning for these calls, other than some of the



             18    conversions and recharge efforts you do?



             19           A.   We are actively working to stabilize and



             20    improve aquifer levels.  And most of these things we've



             21    been doing show that.  And now what we've been doing,



             22    we're asking for what credit can come forward for this



             23    particular order.



             24           Q.   So you just wait -- you wait for a surface



             25    water to make -- a surface water user to make a
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              1    successful call, hope for the best that it's a futile



              2    call, that's your best defense there; correct?



              3           A.   I suppose, yes.



              4           Q.   Okay.  And if you're not successful, then



              5    you'll just react to it once the Department issues an



              6    order of curtailment?



              7           A.   Well, it wouldn't make sense to drill a



              8    horizontal well or build an over-the-rim pumping



              9    station until we knew what we had to do.



             10           Q.   Okay.  Do you understand the Director's



             11    order says that shall provide 3.4 cfs of water this



             12    year; right?



             13           A.   Yes.



             14           Q.   Okay.  But you want more than a year



             15    perhaps to get all this stuff done?



             16           A.   It's very difficult to provide water to a



             17    direct spring.



             18           Q.   So as you sit here today, you can't testify



             19    with a degree of certainty that you're going to provide



             20    3.4 cfs of water in year one; correct?



             21           A.   I can't.



             22           Q.   And just so we can lock it up, maybe, for



             23    the Sandy Ponds you cannot mitigate for Rangen's



             24    year-round use?  You admit to that; correct?



             25           A.   Well, we can't provide water year-round.
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              1    But a fish hatchery needs stability.  And if in the



              2    time we're providing mitigation their water decreased



              3    dramatically, it's really hard to raise fish for less



              4    than half of the year when it would come back up



              5    outside the irrigation season.  So it does help them



              6    year-round.



              7           Q.   But since Mr. Morris only has irrigation



              8    rights, mitigating for Mr. Morris' use would not



              9    satisfy Rangen for its year-round use; correct?



             10           A.   Not with direct water, no.



             11           MR. HAEMMERLE:  I think that's all the questions



             12    I have.



             13           MR. RANDY BUDGE:  A few on redirect, if I may.



             14           THE HEARING OFFICER:  Yes, Mr. Budge.



             15



             16                     REDIRECT EXAMINATION



             17    BY MR. RANDY BUDGE:



             18           Q.   Mr. Carlquist, Counsel asked you about



             19    things that wouldn't provide water immediately with



             20    certainty to Rangen.



             21                Was it the District's intention to assign



             22    the water right permit in Billingsley Creek to provide



             23    water immediately to Rangen?



             24           A.   Yes.



             25           Q.   And that would provide water with certainty
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              1    to Rangen?



              2           A.   Yes.



              3           Q.   And was it the plan's intent in continuing



              4    to agree to deliver irrigation water to Butch Morris to



              5    enable water from the Curren Tunnel that otherwise



              6    would be diverted to Morris to be delivered immediately



              7    to Rangen?



              8           A.   Yes.



              9           Q.   And with certainty to Rangen?



             10           A.   Yes.



             11           Q.   And do the water that accrues to the Curren



             12    Tunnel as a result of the conversions, the recharge,



             13    the CREP programs you described, are those intended to



             14    provide benefits to Rangen immediately?



             15           A.   Yes.



             16           Q.   And with certainty?



             17           A.   Yes.



             18           Q.   And would it be accurate to say that one



             19    thing that we know for certain is that Rangen, based on



             20    its filings in this case, does not want anything that



             21    provides them water --



             22           MR. HAEMMERLE:  Objection.



             23           Q.   (BY MR. RANDY BUDGE):  -- immediately or



             24    certainty from these mitigation proposals that the



             25    districts have proposed?
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              1           MR. HAEMMERLE:  Objection.  It calls for



              2    ascertainment of agreements or no agreements.  It's



              3    just wrong.  And I'm going to have a continuing



              4    objection to it.



              5           THE HEARING OFFICER:  I'll sustain the



              6    objection.



              7           Q.   (BY MR. RANDY BUDGE):  I'd like you to turn



              8    back to Exhibit 1014.  Counsel seemed to suggest that



              9    there is something similar and consistent with Rangen



             10    illegally diverting water for which it has no right



             11    from the talus slope for 50 years, that that's the same



             12    as what use the districts have been made through the



             13    Sandy Pipeline for the last ten or so years.  Now, I



             14    want to go back to Exhibit 1014.



             15                And I think you testified that's the



             16    agreement that your districts have been acting under



             17    since 2004 with respect to the use of the Sandy Pond



             18    and the Sandy Pipeline to deliver water --



             19           A.   Yes.



             20           Q.   -- correct?  And that agreement -- I asked



             21    you this earlier -- specifically says on page 5 that



             22    your District was to use the best efforts to convey the



             23    spills from North Side Canal to the Sandy Pipeline



             24    project into the pipeline; correct?



             25           A.   That's correct.
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              1           Q.   And I think you testified that you've been



              2    performing that agreement to date?



              3           A.   Yes.



              4           Q.   I'd like you to turn to the signature page



              5    of that agreement, beginning on page 7.



              6                And that appears to reflect that the



              7    governor, Dirk Kempthorne, for the State of Idaho



              8    signed that agreement; correct?



              9           A.   Yes.



             10           Q.   And if you'll turn to the second page,



             11    you'll see it was also signed by the speaker of the



             12    house of representatives, Mr. Bruce Newcomb; correct?



             13           A.   Yes.



             14           Q.   It was also signed by the president



             15    pro tem, Robert Geddes, for the senate?



             16           A.   Yes.



             17           Q.   Based upon those approvals by the State,



             18    did you have any reason to believe that you needed



             19    anything further to do what you agreed to do in that



             20    agreement?



             21           A.   No, we did not.



             22           Q.   Now, if you'll look at the other signatures



             23    there, the other -- all of the other major trout



             24    farmers in the Thousand Springs area seemed to have



             25    signed off.  Mr. Steenson for Clear Lakes and Rim View.
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              1    You'll see Rangen signed off on the agreement.



              2                Did you have any reason to believe until



              3    this proceeding that those parties were going to object



              4    to you doing what you were agreeing to do without a



              5    wastewater permit?



              6           A.   No, we didn't.



              7           Q.   With respect to the operation of the Sandy



              8    Pond, did your District agree with North Side Canal



              9    Company to assume all responsibility for that



             10    wastewater once it was discharged into the pond?



             11           A.   Yes, I think we did.



             12           Q.   One final question.  Counsel had asked some



             13    questions about conversions and whether farmers would



             14    go back and forth.



             15                Is there any reason or incentive for a



             16    groundwater pumper to go back to operation of their



             17    wells as long as there is surface water available to



             18    supply the converted acres?



             19           MR. HAEMMERLE:  Objection.  Calls for



             20    speculation.



             21           THE HEARING OFFICER:  Overruled.



             22           THE WITNESS:  Generally speaking, most of them



             23    are very happy to use the surface water that we can,



             24    most of the time, supply to them, have been very



             25    successful in supplying to these conversions.  They
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              1    recognize it's a benefit to the aquifer.  And we pump



              2    from it, and so we need that aquifer to be healthy too.



              3           Q.   Okay.  I think your answer was from the



              4    perspective of North Side Canal Company.



              5                From the perspective of an individual



              6    pumper like yourself, if you have signed up for



              7    conversion and are using surface water and that surface



              8    water is available, is there an incentive for you to go



              9    back and start pumping your well?



             10           A.   No.



             11           Q.   What is the disincentive for pumping your



             12    well?  Is it the costs of pumping it?



             13           A.   Well, sometimes the cost is -- some of



             14    these, it's actually been more expensive to do the



             15    surface water.  And -- but since they have signed up



             16    and been doing that, they've still done it.  It's been



             17    breakeven or sometimes -- for example, some years, you



             18    know, depending on how much water is available, leasing



             19    that water costs much more in some years than other



             20    years.



             21                And so some of these folks who have entered



             22    into this agreement have actually ended up maybe



             23    costing them slightly more or at best a breakeven for



             24    doing it.  But generally, it's -- there's some economic



             25    incentive for doing it.
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              1           Q.   Based on your knowledge, if a pumper is



              2    being supplied with surface water and that water is



              3    available, do they ever convert back to their -- run



              4    their pumps during that irrigation season?



              5           A.   We've only had one small converter say he



              6    didn't want to continue.  All the rest of them have



              7    continued doing it.



              8           MR. RANDY BUDGE:  That's all I have.  No further



              9    questions.



             10           THE HEARING OFFICER:  Recross, Mr. Haemmerle?



             11



             12                      RECROSS-EXAMINATION



             13    BY MR. HAEMMERLE:



             14           Q.   Mr. Carlquist, Exhibit 1014, the so-called



             15    agreement that you've been testifying about, you



             16    understand that was a one-year agreement; correct?



             17           A.   Well, it had some long-term commitments in



             18    it that we made for that one year, but it does say it's



             19    for one year in the agreement.



             20           Q.   Right.



             21           A.   But we made those commitments that have



             22    been referred to for long term.



             23           Q.   I need to understand what you just told



             24    Mr. Budge.



             25                You're saying you're only aware of one
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              1    person that went back to groundwater pumping on a



              2    conversion?



              3           A.   Yes.



              4           Q.   Even though you tell these people that they



              5    should be ready to go back to pumping water?



              6           A.   Well, I don't tell them that.



              7           Q.   I thought that's what you said previously.



              8           A.   No, I said they need to have that option in



              9    case -- in the instance where we could not rent water



             10    for them.  They need to maintain their physical



             11    facilities in place so that if we cannot deliver water



             12    to them then they can pump their wells.



             13           Q.   And I thought I asked you on



             14    cross-examination if you kept active records of who



             15    went back pumping on these conversions, and I thought



             16    you said you didn't know.



             17           A.   We know how many -- we send out an



             18    agreement to them each year and ask them how much water



             19    they want.  And only one of them has come back and said



             20    "No, I don't want water because I'm not going to do it



             21    anymore."



             22           Q.   Okay.  That's two different things.



             23                So of those people you don't know who might



             24    have turned their pumps on or not at any given time?



             25           A.   We do not keep a record -- you mean turn
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              1    their pumps on while they're pumping surface water?



              2           Q.   Yeah.  In case it wasn't available at any



              3    given time.



              4           A.   We don't keep a record of that.



              5           Q.   And you don't know who might have turned



              6    their pumps on or off; correct?



              7           A.   No.  Not as a groundwater district.



              8           MR. HAEMMERLE:  No further questions.



              9           THE HEARING OFFICER:  Okay.  All right.  Thank



             10    you.



             11                Oh, I have a couple of questions,



             12    Mr. Carlquist.  Let me back up here.



             13



             14                          EXAMINATION



             15    BY THE HEARING OFFICER:



             16           Q.   Mr. Carlquist, in your testimony you stated



             17    that you or IGWA had requested that the Department



             18    recognize credits for water that has been delivered out



             19    of the Sandy Pond for recharge; is that correct?



             20           A.   That's new this year.  This is the first



             21    time we felt like -- we haven't had a need for credit



             22    down there previously.  And so I think that's one that



             23    we've asked for you to do.



             24           Q.   And does anyone have any records of the



             25    quantity of water that's been diverted for groundwater
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              1    recharge or delivered for groundwater recharge?



              2           A.   Not that we have developed, we don't.  We



              3    have records that were put on of the Department knowing



              4    how much water has come down and been pretty well



              5    delivered into the Sandy Pond complex.



              6                And then we would just have to extrapolate



              7    how much of that water went to agriculture down there,



              8    based on water use of the crops, I assume.



              9           Q.   Okay.



             10           A.   It's something that we could have developed



             11    earlier that we did not -- you know, with the previous



             12    futile call we were not trying to keep records and gain



             13    credit for that.



             14           Q.   Okay.  And the other question is, do you



             15    know whether the land owned by Butch Morris is located



             16    within the North Side Canal Company place of use?



             17           A.   I do not.



             18           THE HEARING OFFICER:  Okay.  All right.  Thank



             19    you.



             20                Any further questions based on what I have



             21    asked?



             22           MR. RANDY BUDGE:  Just a clarification.



             23           THE HEARING OFFICER:  Okay.



             24           MR. RANDY BUDGE:  Mr. Director, I think we have



             25    in evidence by stipulation the deposition of Alan
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              1    Hansten, the manager, and we've already had questions



              2    on Exhibits 2028 and 2029.  That would answer your



              3    question, are there records of water being delivered to



              4    the Sandy Pond.  Those are records that are in evidence



              5    in this case.



              6           THE HEARING OFFICER:  Okay.  And with respect to



              7    that question, are Exhibits 2027 and 2028 in the



              8    record?



              9           MR. HAEMMERLE:  Director, I'll take exception to



             10    Randy's characterization of those exhibits.  They



             11    simply show how much water is going into the pond.



             12           MR. RANDY BUDGE:  That's what I meant.



             13           MR. HAEMMERLE:  There's no measurements below.



             14    You can't figure it out.



             15           THE HEARING OFFICER:  Yeah.  And I understand



             16    from the questioning that's the case, that there are



             17    measurements of water flowing into the pond, and there



             18    are measurements of water delivered to Butch Morris,



             19    and there are not any other measurements.



             20                And I just wanted to explore with



             21    Mr. Carlquist whether there were any direct



             22    measurements of water delivered for recharge, and he



             23    confirmed to me that there are no records of that



             24    direct diversion for recharge.  That's my



             25    understanding.
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              1                Okay.  Now, do we have Exhibits 2027 and



              2    2028 in the record, Garrick?



              3           MR. BAXTER:  I'm showing that those have not



              4    been admitted.



              5           THE HEARING OFFICER:  And so my notes show that



              6    2027 and 2028 were not exhibits both parties stipulated



              7    to admission.



              8                So, Mr. Haemmerle, I don't know whether you



              9    wish to offer them or not.  I'm doing some



             10    housecleaning right now.



             11           MR. HAEMMERLE:  Yes.  I would offer 2027 and



             12    2028.



             13           THE HEARING OFFICER:  Mr. Budge?



             14           MR. RANDY BUDGE:  Yeah, I think we'd actually



             15    already put those in evidence as a part of our



             16    preliminary stipulation that the testimony and exhibits



             17    of Alan Hansten would all be admitted, and these would



             18    be part of that.  So yes.



             19           THE HEARING OFFICER:  Okay.



             20           MR. RANDY BUDGE:  I think there are others.  But



             21    2027 and 2028 were part of those exhibits from his



             22    testimony.



             23           MR. HAEMMERLE:  Another one of note is an



             24    agreement dated 1997.  It's 2024.  It is -- it was



             25    attached to Mr. Hansten's depo.  And that was the
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              1    agreement between the North Side Canal Company and



              2    Mr. Candy.



              3           MR. RANDY BUDGE:  Correct.



              4           MR. HAEMMERLE:  I would offer that as well.



              5           THE HEARING OFFICER:  So are we amending the



              6    list of exhibits to which the parties have stipulated



              7    to the admission of?



              8           MR. HAEMMERLE:  There may be overlap, Director,



              9    between our numbers and their numbers.



             10           THE HEARING OFFICER:  But we are referring to



             11    the 2000 series here.



             12           MR. HAEMMERLE:  That's correct.



             13           THE HEARING OFFICER:  We're referring to 2024,



             14    2027, and 2028.



             15                Do the parties want to stipulate to the



             16    admission of those three documents?



             17           MR. RANDY BUDGE:  Yes.



             18           THE HEARING OFFICER:  Okay.  All right.



             19                (Exhibits 2024, 2027, and 2028 received.)



             20           MR. RANDY BUDGE:  And we actually have



             21    stipulated to all of the exhibits attached to



             22    Mr. Hansten's deposition.



             23           MR. HAEMMERLE:  Yeah.



             24           MR. RANDY BUDGE:  So there may be some others.



             25    We'll sort them out between Fritz and I and give you
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              1    the other numbers by stipulation.



              2           THE HEARING OFFICER:  And I'm assuming that the



              3    stipulation regarding the exhibits attached to Alan



              4    Hansten's deposition, the stipulation is a part of the



              5    stipulation to use his deposition for purposes of this



              6    hearing.  That's my confusion, because I didn't know



              7    that there were exhibits that were marked that were a



              8    part of the deposition.



              9           MR. HAEMMERLE:  The difficulty, Director, is



             10    that for all the depositions a common exhibits booklet



             11    was created.  So it's kind of hard to -- so when you



             12    have a deposition exhibit, the exhibits aren't actually



             13    in that deposition.  They're in a binder.



             14           THE HEARING OFFICER:  Okay.



             15           MR. HAEMMERLE:  And so we have to



             16    cross-reference those a bit.  So it's a little bit of



             17    an accounting dilemma.



             18           MR. RANDY BUDGE:  We'll figure that out.



             19           THE HEARING OFFICER:  I'll rely on the parties



             20    to guide me through.



             21                Okay.  Thank you.



             22                Thank you, Mr. Carlquist.



             23           MR. RANDY BUDGE:  We call --



             24           MR. TJ BUDGE:  Short break.



             25           THE HEARING OFFICER:  Are we finished with
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              1    Mr. Carlquist?  Did you wish to ask him some questions?



              2           MR. HAEMMERLE:  Yeah, I'm done with



              3    Mr. Carlquist.



              4                Thank you, Mr. Carlquist.



              5           THE HEARING OFFICER:  Okay.  Thank you,



              6    Mr. Carlquist.



              7                Let's take an afternoon break.  Come back



              8    at 25 to the hour.



              9           MR. HAEMMERLE:  When we come back, do you intend



             10    on us maybe summarizing some of the highlights of



             11    Mr. Hansten's depo, or just admission of it?



             12           THE HEARING OFFICER:  What's the next witness,



             13    Mr. Budge?



             14           MR. TJ BUDGE:  We need to make sure we get



             15    Ms. Yenter on today.



             16           MR. RANDY BUDGE:  We're going to do Brian Higgs



             17    next, which should be relatively short, and then have



             18    Ms. Yenter, who has to be on and off today.  And then



             19    if we have more time...



             20           MR. HAEMMERLE:  Okay.  Let's keep moving.  Fine.



             21           THE HEARING OFFICER:  Okay.  Great.  Thanks.



             22                (Recess.)



             23           THE HEARING OFFICER:  We are back on the record.



             24                And we are ready for another witness,



             25    except, Mr. Budge, I need to --
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              1           MR. RANDY BUDGE:  Thank you.  Brian --



              2           THE HEARING OFFICER:  Just a minute.  I need to



              3    extend an apology to Gary and Linda Lemmon for not



              4    including them in the examination of Mr. Carlquist.



              5    And maybe I need to move them over in the centerline of



              6    sight because they're clear over here to my left.



              7           MS. LEMMON:  We'll do this (indicating).



              8           THE HEARING OFFICER:  Would you, please.  And



              9    I've also asked Garrick to please prod me with a sharp



             10    stick if I miss them in the order of examination.  And



             11    I have consulted with them.



             12                And I just want to state for the record --



             13    and if they'll confirm that they don't or do not or did



             14    not have any further questions for Mr. Carlquist during



             15    examination.



             16                Is that correct?



             17           MR. LEMMON:  I did not have any further



             18    questions.



             19           THE HEARING OFFICER:  Okay.  Well, and please,



             20    will you wave at me, because, again, you're sitting off



             21    on the periphery from me, and I don't want to neglect



             22    you.  It's important that you participate and be a part



             23    of the proceeding.  So I apologize, for the record.



             24                Okay.  Mr. Budge.



             25           MR. RANDY BUDGE:  Thank you.  Brian Higgs called
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              1    to be sworn.



              2           THE HEARING OFFICER:  Okay.  Mr. Higgs if you'll



              3    raise your right hand.



              4



              5                         BRIAN HIGGS,



              6    having been called as a witness by IGWA and duly sworn



              7    to tell the truth relating to said cause, testified as



              8    follows:



              9



             10           THE HEARING OFFICER:  Thank you.  Please be



             11    seated.



             12                Mr. Budge.



             13           MR. RANDY BUDGE:  Thank you.



             14



             15                      DIRECT EXAMINATION



             16    BY MR. RANDY BUDGE:



             17           Q.   Good afternoon.



             18           A.   Hi.



             19           Q.   Could you state your name and business



             20    address for the record.



             21           A.   Brian Higgs, 355 West 500 South, Burley,



             22    Idaho.



             23           Q.   Could you summarize your current



             24    educational background.



             25           A.   I have a degree in -- a bachelor's degree
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              1    in geology and experience.



              2           Q.   Are you a licensed geologist?



              3           A.   Yes.  I'm a licensed geologist.



              4           Q.   And in good standing in that capacity?



              5           A.   Yes.



              6           Q.   Could you please summarize briefly your



              7    work experience.



              8           A.   Yes.  I worked seven years for the United



              9    States Geological Survey water resources division.  I



             10    worked 14 years for various government contractors at



             11    the INL.  And we started -- I started a small



             12    consulting firm in 1997.  And we've been doing that



             13    since then.



             14           Q.   And what's the name of your consulting



             15    firm?



             16           A.   Water Well Consultants, Incorporated.



             17           Q.   You're the owner and operator?



             18           A.   Yes.



             19           Q.   And what's the nature of the business with



             20    Water Well Consultants?



             21           A.   We are hydrogeologists and consult in that



             22    field.



             23           Q.   And how many employees do you have?



             24           A.   We have four full time and we had three



             25    seasonal in the summer.
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              1           Q.   And do they work under your direct



              2    supervision and control?



              3           A.   Yes.



              4           Q.   Are you also the watermaster in Water



              5    District 140?



              6           A.   Yes.



              7           Q.   And as watermaster, what do your duties and



              8    responsibilities include with respect to Basin 35 and



              9    Southwest Irrigation District and Goose Creek



             10    Irrigation District?



             11           A.   Basin 35, nothing.  Basin 45.



             12           Q.   Basin 45.  Excuse me.



             13           A.   Yeah.



             14           Q.   45.



             15           A.   Basin 45, we ensure the deliveries and



             16    for -- to make sure they're proper and no legality --



             17    with legality.



             18           Q.   And you also do consulting work with



             19    Southwest Irrigation District and Goose Creek



             20    Irrigation District?



             21           A.   Yes.



             22           Q.   And is that by contract?  Do they hire you



             23    to do work?



             24           A.   They hire me to do work, yes.



             25           Q.   And how long have you done consulting work
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              1    with those two districts?



              2           A.   200- -- we started in 2001.



              3           Q.   And what's the nature of the work that you



              4    do for those two districts?



              5           A.   We manage all their mitigation and their



              6    recharge.



              7           Q.   Within those two districts, Southwest and



              8    Goose Creek, how is water measured?  Do they use -- the



              9    wells use meters or --



             10           A.   We have meters.  Almost -- we've got about



             11    70 -- 75 percent meters.



             12           Q.   And what water measurement do you do for



             13    those districts?



             14           A.   As the -- as consulting with Southwest, we



             15    just do their -- their mitigation activities and



             16    recharge.



             17                With 140, we do all the measuring of all



             18    the wells, the discharge, and reporting of those.



             19           Q.   So when you describe measurement work that



             20    you perform, it's all done based on meters?



             21           A.   Yes.



             22           Q.   And you indicated that you do some contract



             23    work on various projects for Southwest and Goose Creek.



             24                What are those projects that you work on?



             25           A.   They do soft -- they do all the mitigation
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              1    activities that we -- that have been discussed: soft



              2    conversions, direct recharge, CREP acres, voluntary



              3    curtailment.



              4           Q.   Are those each separate programs for those



              5    districts, or do you run them all together for the



              6    districts?



              7           A.   We do them all.



              8           Q.   Okay.  Explain exactly what you do with



              9    respect to operating those project components CREP



             10    voluntary dry-ups, recharge, and conversions.



             11           A.   Okay.



             12           Q.   What are you responsible for on behalf of



             13    the districts?



             14           A.   Okay.  Southwest has one farm is all in the



             15    CREP program.  And so we ensure that he doesn't use the



             16    ground and that his wells are not utilized.



             17                For soft conversions we --



             18           Q.   Let me -- excuse me for interrupting.  Let



             19    me just go ahead and talk about each of those



             20    separately.



             21           A.   Yeah.  Good idea.



             22           Q.   Generally you do all of the work and



             23    measurements for both districts on those programs you



             24    described:  CREPs, voluntary recharge, and conversions?



             25           A.   Yes.
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              1           Q.   Let's talk about each one.



              2                The CREP program, when did that begin?



              3           A.   I'm not sure of the date.



              4           Q.   Do you know the approximate year?



              5           A.   2006, 2007, somewhere in there.



              6           Q.   And do you know how many -- you said there



              7    was one farm that was involved?



              8           A.   Yes.



              9           Q.   And how many acres are involved?



             10           A.   751.



             11           Q.   And is that a fixed number of acres year in



             12    and year out, or does it vary?



             13           A.   Fixed.



             14           Q.   Are all of that particular farmer's acres,



             15    the 751 acres, are all of the water sources from the



             16    groundwater shut off?



             17           A.   Yes.



             18           Q.   And is it all being supplied -- excuse me.



             19    Has all of the land been returned to dry conditions?



             20           A.   It's idled, yes.



             21           Q.   As part of the CREP program?



             22           A.   Yes.



             23           Q.   So with respect to managing those CREP



             24    acres, what do you have to do to manage them?



             25           A.   We simply keep track that he doesn't turn
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              1    his wells on and that there's no irrigation on them.



              2           Q.   And do you report those CREP acres on an



              3    annual basis to the Department?



              4           A.   Yes.



              5           Q.   And what -- is it the Department that



              6    calculates the credit for those acres that those



              7    districts receive based on the model?



              8           A.   Yes.



              9           Q.   Do you do any model runs of your own?



             10           A.   We do.



             11           Q.   And what's the purpose of your model runs?



             12           A.   Just to ensure that what the Department



             13    gets and what we get is equal, close.



             14           Q.   Do you have a duplicate of the ESPA model?



             15           A.   Yes.



             16           Q.   And you run the model to validate the



             17    Department's work?



             18           A.   Yes.



             19           Q.   And if there are some issues, you resolve



             20    it with the Department, I assume?



             21           A.   We would, if there were any.



             22           Q.   Okay.  All right.  You also mentioned that



             23    there were some other voluntary dry-ups.



             24           A.   Yes.



             25           Q.   Can you describe what those consist of.
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              1           A.   Yes.  We catalog and keep track of any acre



              2    that has a valid water right that is not being



              3    utilized.  And --



              4           Q.   Referring to a groundwater right?



              5           A.   Groundwater right only, yes.



              6                And so we verify that through the farmers



              7    and land photos.



              8           Q.   What does that program consist of, the



              9    dry-up program?  Are farmers compensated to dry up, or



             10    how does that work?



             11           A.   No.  No.  It's all -- that's what we call



             12    the voluntary curtailment.



             13           Q.   So how does a farmer sign up for voluntary



             14    curtailment?



             15           A.   He just calls me.



             16           Q.   So do you keep track of the participants



             17    that sign up and they enroll by acres and description?



             18           A.   Yes.



             19           Q.   And then do you keep records of that?



             20           A.   Yes.



             21           Q.   And do you report those records to the



             22    Department as well?



             23           A.   Yes.



             24           Q.   And does the Department run the model, as



             25    far as you know, to calculate the associated credit?
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              1           A.   Yes.



              2           Q.   And is it your responsibility to make sure



              3    that the acres that are enrolled in fact remain dried



              4    up for the year?



              5           A.   Yes.



              6           Q.   Is that situation like some soft



              7    conversions where people might turn back on during the



              8    year, or is that permanent during a particular



              9    irrigation season?



             10           A.   When we first started, we told them it was



             11    a five-year.  And we're down to about three years now.



             12    So everybody that put in an acre had committed to a



             13    five-year.



             14           Q.   I see.



             15           A.   And now we're down to three years.  So



             16    without calling and without verification, they're not



             17    allowed to break out any ground that has been idled.



             18           Q.   So the number of acres in the voluntary



             19    dried up program is essentially fixed for the five-year



             20    sign-up term?



             21           A.   It was.  The five-year sign-up term's over.



             22           Q.   Okay.  And do you also use your model runs



             23    to validate or verify the results of the Department's



             24    runs establishing credits?



             25           A.   Yeah.  It's all in the same deal.
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              1           Q.   Okay.  You indicated you were also



              2    responsible for the conversion program.



              3                Can you describe when the conversion



              4    program began in Southwest and Goose Creek districts?



              5           A.   Yes.  The conversion program takes place



              6    only in Southwest.  Goose Creek has no soft



              7    conversions.  And they began in the mid-'90s.  And they



              8    started pumping water south of the BID canal up on



              9    ground that was not included.



             10                And the agreement was made that for



             11    whatever amount of surface water they get, they'll turn



             12    off a groundwater well of equivalent.  And it has



             13    spread from there to the Murtaugh area and then back.



             14    They also have a pipeline that they run from the river



             15    back.  They call it the West Casual Pipeline.



             16           Q.   And how many acres are involved with



             17    Southwest Irrigation District in the conversion



             18    program?



             19           A.   Probably 25,000 acres.  And then an



             20    additional 10- to 15,000 over in Murtaugh area.



             21           Q.   Is the Murtaugh area within the Great Rift



             22    trim line established in the Rangen case?



             23           A.   Murtaugh is outside the ESPA.



             24           Q.   Okay.  So if we're talking about areas --



             25    acres of conversion of Southwest Irrigation District
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              1    within the ESPA, that would be the 25,000 dollar -- or



              2    25,000-acre number you gave me?



              3           A.   Yes.  It's closer to 30-.  But 20- -- yeah,



              4    somewhere in there.



              5           Q.   Would the exact numbers be reported to the



              6    Department on an annual basis?



              7           A.   The exact volumes.  They go by volume,



              8    rather than acre.  But yes.



              9           Q.   Volume of water delivered to the conversion



             10    acres?



             11           A.   Right.  And that has to change a little bit



             12    depending on the availability.



             13           Q.   And what's the source of that surface water



             14    that's delivered to those acres?



             15           A.   Southwest owns some water rights.  And they



             16    lease from the various sources.  They try to get some



             17    from the water bank.  They'll get some from private



             18    leases with canal companies, municipalities.



             19           Q.   And those would be leases of storage water



             20    in the Upper Snake reservoir system, to your knowledge?



             21           A.   Yes, uh-huh.



             22           Q.   And how are the costs of that involved in



             23    the leasing and delivery of that surface water handled



             24    within the districts?



             25           A.   The District pays for all the water up
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              1    front, and then the members are assessed, depending on



              2    use.



              3           Q.   So do you report on an annual basis the



              4    amount of water in acre-feet delivered to the converted



              5    acres?



              6           A.   Yes.



              7           Q.   But you don't report the number of acres?



              8           A.   That's correct.



              9           Q.   Could we pull up, please, Justin,



             10    Exhibit 1021.



             11                You may have a copy there in front of you,



             12    Brian.



             13           A.   Okay.



             14           Q.   But I think it's only one page, so maybe we



             15    can look at the spreadsheet here up on the screen.



             16           A.   Okay.  Yeah.



             17           Q.   The spreadsheet has several tabs on the



             18    bottom.



             19                Is this a spreadsheet that is prepared and



             20    maintained by you as a part of your work for the



             21    District?



             22           A.   Yes.



             23           Q.   And the tabs on the bottom seem to reflect



             24    conversions, recharged, idled acres.



             25                Is idled acres the dried up acres?
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              1           A.   Yes.



              2           Q.   Could you, Justin, click on the first tab.



              3                Okay.  Do you recognize that now as a



              4    spreadsheet that you prepared?



              5           A.   Yes.



              6           Q.   So when you testified earlier about



              7    maintaining the records and reporting to the



              8    Department, would this be the record that's reported to



              9    the Department?



             10           A.   Yes.



             11           MR. RANDY BUDGE:  We'd offer Exhibit 1021.



             12           MR. HAEMMERLE:  Question in aid of objection?



             13           THE HEARING OFFICER:  Yes.



             14



             15                     VOIR DIRE EXAMINATION



             16    BY MR. HAEMMERLE:



             17           Q.   Mr. Higgs, the acres that are up on the



             18    chart that you drafted, do those include conversions?



             19           A.   Those aren't acres.  I don't know what



             20    you're looking at.



             21           Q.   What is -- I can't read --



             22           MS. BRODY:  It says acre-feet.



             23           Q.   (BY MR. HAEMMERLE):  -- acre-feet, the



             24    amount of water that's covered by the conversions?



             25           A.   That's the amount of water that's delivered
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              1    to that individual.



              2           Q.   Okay.  For those people who do conversions;



              3    correct?



              4           A.   For that person right there.



              5           Q.   Okay.



              6           A.   Yeah.



              7           Q.   And do you verify that they don't in fact



              8    pump during the year --



              9           A.   I do.



             10           Q.   -- at any given time?



             11           A.   Yes.



             12           Q.   So for every one of those people you verify



             13    they don't pump?



             14           A.   To that volume, yes.



             15           Q.   The question is, do you verify at any given



             16    time that they don't pump during the period that this



             17    water is being delivered?



             18           A.   That's not how it works.



             19           MR. HAEMMERLE:  I'll agree to the admission of



             20    this document and save my questions for cross.



             21           THE HEARING OFFICER:  Okay.  The document marked



             22    as Exhibit 1021 is received into evidence.



             23                (Exhibit 1021 received.)



             24    ///



             25    ///
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              1                 CONTINUED DIRECT EXAMINATION



              2    BY MR. RANDY BUDGE:



              3           Q.   With respect to the recharge tab --



              4                If you could click that, Justin.



              5           MR. MAY:  Which one?



              6           MR. RANDY BUDGE:  The recharge tab on the right.



              7    That one.  Thank you.



              8           Q.   Mr. Higgs, can you describe the recharge



              9    program that is performed by Southwest and Goose Creek



             10    Irrigation Districts.



             11           A.   Yes.  As pertaining to this slide, they



             12    have what they call the West Casual Pipeline, which is



             13    a separate entity.  And they pump water from the Snake



             14    River back to these injection wells, these permitted



             15    injection wells.  And those are the volumes of direct



             16    recharge that we've put in each of those particular



             17    locations.



             18           Q.   So do those four names up there reflect all



             19    of the injection wells?



             20           A.   Oh, no.



             21           Q.   Or are those just the owners of the wells?



             22           A.   Those are the owners of the wells that we



             23    used and were able to supply water to those recharge



             24    wells for 2012, 2013.



             25                Southwest has several wells that are
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              1    permitted for recharge.  It was dry, and we weren't



              2    able to deliver any water.  These were the only ones we



              3    were able to deliver water to.



              4           Q.   How many direct -- how many recharge wells



              5    are there in total that you manage for those two



              6    districts?



              7           A.   Plus or minus 20.



              8           Q.   And on Exhibit 1021 that we're looking at



              9    under the tab "Recharge," does that reflect the amount



             10    of water being delivered for recharge in those years,



             11    2012 and 2013?



             12           A.   To those locations, yes.



             13           Q.   And then the exhibit also reflects a model



             14    cell.



             15                That apparently is a particular cell within



             16    which that recharge occurs?



             17           A.   That's correct.



             18                And I might add, if you'll notice there's a



             19    typo on Aardema, the first -- the model row.  It's 855,



             20    but it should be 85.



             21           Q.   And similar to the conversions and dry-ups



             22    that you described earlier in the CREP, is this



             23    information that is reported annually to the Department



             24    and the basis of the model run that drives the credit?



             25           A.   Yes.
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              1           Q.   Are there any other mitigation activities



              2    done by these districts that we haven't discussed?



              3           A.   Well, they participate in cloud seeding.



              4    And Southwest Irrigation District is very proactive



              5    in -- but as far as obtaining mitigation, other than



              6    what their membership with IGWA, this is in addition.



              7           Q.   This is in addition to what they do as



              8    members to IGWA?



              9           A.   That's correct.



             10           Q.   And you haven't -- I haven't asked you any



             11    questions or had you testify about the IGWA activities



             12    that Southwest or Goose Creek would be a part of?



             13           A.   That's correct.



             14           MR. RANDY BUDGE:  No further questions.  Thank



             15    you.



             16           THE WITNESS:  You're welcome.



             17



             18                       CROSS-EXAMINATION



             19    BY MR. HAEMMERLE:



             20           Q.   Mr. Higgs, briefly.  On the conversions



             21    where people go from using groundwater to surface



             22    water, do you verify in any way that their pumps remain



             23    off during the time that you believe they're in



             24    converted water?



             25           A.   Yes.
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              1           Q.   How many times do you go out per year to



              2    verify that?



              3           A.   Several.  We're out every day somewhere



              4    checking it.



              5           Q.   So you personally verify, in addition to



              6    asking the particular pumper whether they've turned off



              7    or on?



              8           A.   Yes.



              9           Q.   So as a watermaster it's entirely possible



             10    for you to do that; correct?



             11           A.   Yes.  But that's done under the auspices of



             12    Southwest Irrigation District for mitigation.



             13           Q.   Okay.



             14           A.   Watermaster doesn't particularly care about



             15    that.



             16           Q.   Who would verify this information if there



             17    wasn't someone like you verifying it on behalf of a



             18    water district?



             19           A.   I couldn't tell you that.



             20           Q.   Do you believe it's unreasonable for



             21    watermasters to do this as well, to verify that pumps



             22    remain off for converted acres?



             23           A.   I don't know that answer.



             24           Q.   But you do it yourself for Southwest?



             25           A.   That's correct.
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              1           Q.   The voluntary curtailment, you say that



              2    they remain -- "they," pumpers, remain in this program



              3    for a period of five years?



              4           A.   At the beginning they did.



              5           Q.   Okay.



              6           A.   And then we moved it back to three, because



              7    some wanted to get out and exchange.  They like to keep



              8    rotation in their crop.  And so we realized that five



              9    was too long and said, okay, three will do.



             10           Q.   For this voluntary curtailment are there



             11    actual agreements that people sign, or no?



             12           A.   Originally, yes.  But when we went off the



             13    five-year, then we just keep track of it.  We have a



             14    list.  Nobody signs it.  We verify it.  But that's the



             15    contract.



             16           Q.   Okay.  So it's an oral agreement not to use



             17    groundwater that you're able to verify at times;



             18    correct?



             19           A.   On those -- on those acres groundwater or



             20    surface water is not allowed.  Those acres are idle.



             21           Q.   And you make sure of that by checking



             22    pumping records?



             23           A.   I make sure of that by looking at the acre



             24    and checking pumping records.



             25           Q.   Okay.  You say that 75 percent of the pumps
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              1    that you have have meters?



              2           A.   In Southwest, yes.



              3           Q.   Okay.  What about your 140?



              4           A.   As well.  It's all in 140.



              5           Q.   So 75 percent of the pumps in 140 have



              6    meters?



              7           A.   Yes, that's correct.



              8           Q.   What's the other 25?



              9           A.   Electricity.  Or I should say time clock as



             10    well.



             11           Q.   Okay.  Would you say that the other



             12    districts, say 120, don't have that many water meters?



             13           A.   I would say that's true.



             14           Q.   Okay.  So to verify people are shut off,



             15    how difficult -- how do you do that?



             16           A.   With electricity.



             17           Q.   Just by checking power records?



             18           A.   Yes.



             19           Q.   Okay.  So if the power records are on, you



             20    can assume they turned their pump on?



             21           A.   Oh, yeah.



             22           MR. HAEMMERLE:  All right.  No further



             23    questions.



             24           THE HEARING OFFICER:  Okay.



             25           MR. RANDY BUDGE:  No questions.
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              1           THE HEARING OFFICER:  Redirect, Mr. Budge?



              2           MR. RANDY BUDGE:  Thank you, Mr. Higgs.



              3           THE HEARING OFFICER:  Okay.  Thank you,



              4    Mr. Higgs.



              5           THE WITNESS:  You're welcome.



              6           MR. HAEMMERLE:  No, no.



              7           MR. RANDY BUDGE:  Excuse me.



              8           MR. LEMMON:  Oh, my gosh.



              9           THE HEARING OFFICER:  See, I about did it again.



             10    So let's not go to Mr. Budge.



             11                Cross-examination, Mr. Lemmon?



             12           MR. LEMMON:  Sorry.  I have one question.



             13



             14                       CROSS-EXAMINATION



             15    BY MR. LEMMON:



             16           Q.   And that would be, what motivates the



             17    pumpers to participate in this mitigation program?



             18           A.   Southwest Irrigation District began in



             19    1984.  They have four critical groundwater areas.  And



             20    everything that Southwest does is not to satisfy



             21    legalities, but to bring back wet water to the ground.



             22    And so everybody out there knows that they need to



             23    participate.



             24           Q.   So you would say that it's for their own



             25    benefit?
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              1           A.   That's correct.



              2           MR. LEMMON:  Okay.  Thank you.



              3           THE WITNESS:  Uh-huh.



              4           THE HEARING OFFICER:  And now let's try again.



              5                Mr. Budge, redirect?



              6           MR. RANDY BUDGE:  No questions.



              7           THE HEARING OFFICER:  Okay.  Thank you,



              8    Mr. Higgs.



              9           THE WITNESS:  You're welcome.



             10           THE HEARING OFFICER:  Thanks to everyone for the



             11    reminder.



             12                Next, Mr. Budge.



             13           MR. RANDY BUDGE:  We call Cindy Yenter.  And TJ



             14    Budge will examine her.



             15           THE HEARING OFFICER:  Pardon me?



             16           MR. RANDY BUDGE:  TJ will examine.  Cindy Yenter



             17    can be sworn.



             18           THE HEARING OFFICER:  Okay.  Ms. Yenter, raise



             19    your hand please.



             20



             21                         CINDY YENTER,



             22    having been called as a witness by IGWA and duly sworn



             23    to tell the truth relating to said cause, testified as



             24    follows:



             25    ///
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              1           THE HEARING OFFICER:  Thank you.  Please be



              2    seated.



              3                Mr. TJ Budge, you may examine.



              4



              5                      DIRECT EXAMINATION



              6    BY MR. TJ BUDGE:



              7           Q.   Ms. Yenter, thanks for sticking around all



              8    day.  I would examine you from the table, but I've got



              9    somebody in between us, so I'm going to stand here.



             10    And I know that you were hoping to get out of here a



             11    little earlier, so I'm going to do my very best to keep



             12    this short and sweet.



             13           A.   It's all right.



             14           Q.   Okay.  Could you state your name and spell



             15    your last name for the record.



             16           A.   My name is Cindy Yenter, Y-e-n-t-e-r.



             17           Q.   You're a Department employee; correct?



             18           A.   Correct.



             19           Q.   What's your position?



             20           A.   My position is water rights supervisor.



             21           Q.   All right.  What does that involve?



             22           A.   Where I am presently at, I am involved -- I



             23    work for the water distribution section, so my



             24    responsibilities are to assist with -- with water



             25    distribution on a regional or statewide basis, assist
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              1    with compliance issues, and just other administration



              2    topics.



              3                And I also serve as the watermaster of



              4    Water District 130, which is an elected position.



              5           Q.   Okay.  What are your responsibilities as



              6    watermaster?



              7           A.   As watermaster my responsibilities are the



              8    administration of water rights in Water District 130,



              9    which include both groundwater and surface water



             10    rights.  My other -- those responsibilities can also



             11    include monitoring of implemented mitigation plans,



             12    curtailment of out-of-priority diversions, compliance



             13    of unauthorized diversions.



             14           Q.   How long have you been the watermaster?



             15           A.   Let's see.  This will be year 13.



             16           Q.   And can you briefly describe the boundaries



             17    of Water District 130.



             18           A.   Water District 130 covers Gooding, Lincoln,



             19    Jerome, Minidoka, part of Blaine County.  Did I miss



             20    any?  Basically, it's from the area west of Bliss to



             21    the Power County line, from the Snake River on the



             22    south, to the -- oh, I guess you'd call them the Big



             23    Wood foothills on the north.  It does include cities of



             24    Carey and Richfield.  Gooding and Shoshone, those are



             25    kind of on the northern limits.  But does not include
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              1    any surface water in the Big or Little Wood systems.



              2           Q.   Okay.  Are you familiar with the Great Rift



              3    trim line --



              4           A.   Yes.



              5           Q.   -- that was implemented in the curtailment



              6    order?



              7           A.   Yes.



              8           Q.   How much of the area within that trim line



              9    is covered by Water District 130?



             10           A.   I'd say virtually all of it.



             11           Q.   Okay.  And it does include the Hagerman



             12    area?



             13           A.   Parts of the Hagerman area.  And let me



             14    requalify my last remark.  Part of the -- the part of



             15    the Great Rift trim line that is in Water District 140,



             16    of course, is not within my jurisdiction.  But -- and



             17    then over in the Hagerman area I believe rights below



             18    the rim proper are not in that trim line.  The



             19    groundwater rights below the rim are not in that trim



             20    line.



             21           Q.   Okay.  Are the Sandy Ponds within Water



             22    District 130?



             23           A.   Geographically that area would fall within



             24    the Water District 130 boundary.



             25           Q.   Okay.
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              1           A.   But administration of that area would



              2    depend.



              3           Q.   Okay.  That's near the interface between



              4    130 and is it 36A?



              5           A.   Well, it's actually in the physical



              6    boundaries of both.



              7           Q.   Okay.



              8           A.   So like I said, depending on what was going



              9    on in that pond would depend on whether or not



             10    administration would be jurisdictional to one district



             11    or the other.



             12           Q.   Okay.  Sounds good.  Can you look in front



             13    of you in the exhibit binder for Exhibit 1000.  It's



             14    the IGWA mitigation plan that we've been discussing



             15    today.



             16           A.   The first one.  Okay.  All right.



             17           Q.   Have you read that?



             18           A.   Yes.



             19           Q.   Okay.  If you'd turn to the -- the first or



             20    second page that talks about the mitigation credit for



             21    conversions, dry-ups, and recharge.  That is on page 2.



             22           A.   Okay.



             23           Q.   I understand from prior testimony that you



             24    play a role in the accounting or calculation of these



             25    mitigation activities: conversions, CREP, or dry-ups
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              1    and groundwater recharge; is that correct?



              2           A.   I play a role in some data analysis,



              3    specifically the conversion data.  As watermaster, I am



              4    generally responsible for, you know, a general



              5    accounting of what's going on in the Water District.  I



              6    do not have any direct jurisdiction over recharge, nor



              7    do I really do a lot of monitoring of it.



              8           Q.   Okay.  Can you explain what your role is



              9    with respect to conversions, what you do.



             10           A.   Well, as part of the mitigation plan,



             11    conversion projects -- a conversion project will



             12    involve a water user who, in most cases, voluntarily



             13    accepts an alternate supply of irrigation water so that



             14    groundwater use can be dramatically reduced or in some



             15    cases not used -- you know, groundwater is not used at



             16    all.



             17                As part of the mitigation plan, in order to



             18    really -- in order to really decide what kind of credit



             19    or what kind of value that activity has, you have to



             20    monitor the surface water coming into the project, you



             21    have to monitor any groundwater that did need to be



             22    pumped over the course of the season, and you also need



             23    to know how many acres this was happening on from year



             24    to year.



             25                And so those kind of activities are part --
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              1    you know, some of that's part of my normal course of



              2    duty, i.e., the groundwater monitoring, you know, the



              3    diversion monitoring for groundwater.  With the



              4    conversions it's an added duty to monitor the surface



              5    water.



              6           Q.   And this is monitoring that you've been



              7    involved with for a number of years, I understand?



              8           A.   Yeah.  I believe the first year we



              9    looked -- this was 2007.



             10           Q.   Okay.  And so you've been keeping track of



             11    conversions in Water District 130 since that time?



             12           A.   Yes.



             13           Q.   Earlier, I think you were here when Lynn



             14    Carlquist testified that he provides some conversion



             15    data to the Water District.



             16                What data do you receive from North Snake



             17    Groundwater District?



             18           A.   From North Snake Groundwater District



             19    really all I receive each year is the list of the



             20    projects that are participating.



             21           Q.   Okay.  And then what additional data do you



             22    gather?



             23           A.   From the canal companies, North Side Canal



             24    Company and -- well, the Big Wood Canal Company and or



             25    AFRD 2, from that office, I receive at the end of each
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              1    year -- and there have been occasions I've asked for a



              2    reporting in the middle of the season.  But on at



              3    least -- at least at the end of the year I ask for an



              4    accounting of replacement water which has been



              5    delivered to all the participating conversion projects



              6    over the course of that irrigation season.



              7           Q.   So these canal companies, they keep track



              8    of the delivery of conversion water?



              9           A.   Yes.



             10           Q.   Is conversion water and replacement water



             11    the same thing?



             12           A.   Yes.  And actually, some of the canal water



             13    just call it -- they actually record it as groundwater,



             14    even though it's not.  But it's literally groundwater



             15    replacement water that's been shortened, I think, in



             16    their vernacular to just groundwater.  And they call it



             17    groundwater delivery.



             18                But it's actually Upper Snake rental water,



             19    which has been acquired by IGWA and delivered down



             20    through the canal systems specifically to serve these



             21    conversion projects.



             22           Q.   Okay.  And then the canal companies -- so



             23    North Side Canal, AFRD 2 -- they provide you data of



             24    where -- which headgates they delivered that



             25    replacement or conversion water to?
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              1           A.   Yes.



              2           Q.   And what --



              3           A.   Yes.  And they're only reporting to me just



              4    the conversion or replacement water that they're



              5    delivering.



              6           Q.   Okay.  And when you get that data from the



              7    canal companies, what do you do with it at that point?



              8           A.   I match it to the known active projects for



              9    that year.  And then I -- I also then look at the



             10    number of acres that were irrigated within that



             11    project.  I look at any groundwater diversions that



             12    occurred from associated wells with that project.  And



             13    then I come up with a determination of a potential



             14    credit, if you were, of groundwater savings, which can



             15    then be ran through the model.



             16           Q.   Okay.  So when you said you match up the



             17    canal company data with the project, you're referring



             18    to the farmers that have converted land from ground to



             19    surface water?



             20           A.   Yes.



             21           Q.   Justin, will you please pull up -- why



             22    don't you first pull up Exhibit 1045.



             23                In fact, it might be easier for you to look



             24    in that book, Ms. Yenter.



             25           A.   I got it.
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              1           Q.   Can you find 1045?



              2           A.   Yeah.



              3           Q.   You can actually -- why don't you take a



              4    moment and flip from 1045 through 1048.  There are a



              5    number of Department memos that relate to the



              6    accounting of conversions.  And let me know if you're



              7    familiar with those memos.



              8           A.   You say through 1048?



              9           Q.   That's correct.



             10           A.   Well, 1045 and 1046 I prepared.  1047 and



             11    1048 I'm sure I looked at at one time or the other,



             12    because they certainly reference material that I



             13    prepared.  But I haven't read them in a couple years.



             14           Q.   Okay.  The reason I want to bring these up,



             15    it looks like these were created in the spring or



             16    summer of 2011.  And reading through them, it explains



             17    the procedures the Department goes through to account



             18    for conversions.



             19           A.   Correct.



             20           Q.   I know you haven't read them recently --



             21           A.   Recently.



             22           Q.   -- but is it your understanding that the



             23    procedures you're following today are the same



             24    procedures as are explained in these memos?



             25           A.   Yes.  I've been following the same
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              1    procedure in fact since 2008.



              2           MR. TJ BUDGE:  Okay.  I would offer



              3    Exhibits 1045 through 1048.



              4           MR. MAY:  I think they've already been



              5    stipulated to.



              6           MR. RANDY BUDGE:  Yeah.



              7           MR. TJ BUDGE:  Okay.



              8           THE HEARING OFFICER:  So those have already been



              9    received into evidence?



             10                Thank you.



             11           MR. TJ BUDGE:  Justin, can you pull up



             12    Exhibit 1022.



             13           Q.   Ms. Yenter, you can look in the binder for



             14    Exhibit 1022.  It's just going to be a screenshot of a



             15    spreadsheet.  And so I've asked Mr. May to actually



             16    pull up the spreadsheet on the screen here.  This was a



             17    spreadsheet that was posted to the Department's file



             18    sharing site.  And it's labeled "Conversion Summary



             19    2011."



             20                Do you recognize that spreadsheet?



             21           A.   Yes.  Well, I think I do, because that's



             22    certainly not the meat of it right there.  But yeah.



             23           Q.   There's half on the bottom there.



             24           A.   I think I know which one it is.



             25           Q.   There we go.
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              1           A.   There we go.



              2           Q.   You can see there's tabs on the bottom,



              3    there's a "Soft Conversions" tab, "OTR," "Hard



              4    Conversions," "Voluntary Idle."



              5           A.   Yes.



              6           Q.   "Contract did not receive any water" and



              7    another "Contract not developed."



              8                Can you explain what this spreadsheet



              9    contains.



             10           A.   This spreadsheet is basically my summary of



             11    all the data that I collected, data I collected from



             12    IGWA and North Snake Groundwater District, data that



             13    was submitted to me by the canal companies, data that I



             14    collected within the Water District of groundwater



             15    diversions, water right research and analysis that I



             16    did myself, with respect to these conversion projects.



             17           Q.   So does this have the matching up that you



             18    referred to of replacement water deliveries --



             19           A.   Yes.



             20           Q.   -- with the projects?



             21           A.   Yes.



             22           Q.   And this is something you do annually?



             23           A.   Yes.



             24           Q.   So this would have been -- this would



             25    record all of the conversion data from 2011?
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              1           A.   Yes.



              2           Q.   Does that -- does this spreadsheet include



              3    Southwest, or is that a separate spreadsheet?



              4           A.   No.  This is Water District 130 only.



              5           Q.   Okay.  Does it include any recharge data?



              6           A.   No.



              7           Q.   I see there's "Voluntary Idle" tab.



              8                What does that contain?



              9           A.   Starting in -- and I don't remember what



             10    year it was.  It wasn't -- it wasn't back as far as



             11    2007.  But there were a couple of -- there were at



             12    least two or three projects that I knew about within



             13    North -- I think they're both in North Snake



             14    Groundwater District, where the water right owners were



             15    not renting replacement water from IGWA, but had more



             16    or less voluntarily created a surface water conversion



             17    project using their own North Side shares or extra



             18    shares they had acquired over time, and they weren't



             19    pumping those wells.



             20                But for a number of years they were not



             21    included in any mitigation plans because nobody ever



             22    told me about them, I mean in any official capacity.  I



             23    knew about them, but it wasn't up to me as watermaster



             24    to put them on the plan.  It was the groundwater



             25    district's responsibility to put them on the plan.
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              1                So finally about three years ago they were



              2    included in these list of participating conversions.



              3    And so at that time I put these projects on the plan.



              4    I evaluate them a little differently than the soft



              5    conversions, but they are there nonetheless.



              6           Q.   Okay.  And you explained a moment earlier



              7    that when you gather this data annually you come up



              8    with a credit?



              9           A.   I come up with a -- basically a groundwater



             10    savings is what I come up with.



             11           Q.   Okay.



             12           A.   And I think it's probably inappropriate or



             13    inaccurate to actually say that I come up with a



             14    credit.  What I come up with is a volumetric potential



             15    groundwater savings.  And then that number is then put



             16    into the model for any potential -- and run through the



             17    model for any potential credit that IGWA might receive.



             18           Q.   Are you involved with the modeling at all,



             19    or do you hand that off to --



             20           A.   That -- that goes -- no, that goes to



             21    Jennifer Sukow and Allan Wylie.  I don't do any



             22    modeling.



             23           Q.   Okay.  So you give Sukow and Wylie all of



             24    the conversion data annually?



             25           A.   Correct.
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              1           Q.   You don't have recharge data?



              2           A.   I do not.



              3           Q.   Do you know if someone else in the



              4    Department keeps track of recharge?



              5           A.   Someone does, but I'm not sure where they



              6    get it.



              7           Q.   Who that is.  Okay.  And then you also



              8    don't keep track of CREP data, I understand?



              9           A.   No, I do not.



             10           MR. TJ BUDGE:  Okay.  Is this into evidence?



             11    Did we stipulate that this is a record?  1022.



             12           MR. BAXTER:  I don't have it as part of the



             13    stipulation, TJ.



             14           THE HEARING OFFICER:  No.



             15           MR. TJ BUDGE:  Okay.  I'd offer Exhibit 1022.



             16           MR. MAY:  No objection.



             17           THE HEARING OFFICER:  Mr. --



             18           MR. MAY:  No objection.



             19           THE HEARING OFFICER:  Oh, Justin, sorry.  Okay.



             20    Thank you.



             21                The document marked as Exhibit 1022 is



             22    received into evidence.



             23                (Exhibit 1022 received.)



             24           Q.   (BY MR. TJ BUDGE):  Ms. Yenter, if you'll



             25    turn the page to 1023.  It's a similar looking
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              1    spreadsheet, identical, although it's labeled on the



              2    top "Conversion Summary 2012 and 2013."



              3                Am I correct in understanding that this is



              4    the same data but for the next two years?



              5           A.   Correct.



              6           MR. TJ BUDGE:  I would offer Exhibit 1023 into



              7    evidence.



              8           THE HEARING OFFICER:  Justin?



              9           MR. MAY:  No objection.



             10           THE HEARING OFFICER:  Okay.  The document marked



             11    as Exhibit 1023 is received into evidence.



             12                (Exhibit 1023 received.)



             13           Q.   (BY MR. TJ BUDGE):  If you could turn to



             14    1082.  This was also a spreadsheet that was posted to



             15    the Department's file sharing site in conjunction with



             16    this case.  It's labeled "SWID, et cetera, 2011."



             17                Do you recognize this spreadsheet?



             18           A.   No.  Not mine.



             19           Q.   Okay.  There was testimony by Mr. Higgs



             20    that he reports the conversion and recharge and CREP



             21    activities within Southwest Irrigation District to the



             22    Department.



             23                Does that go to someone other than



             24    yourself, then?



             25           A.   Yes, it does.
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              1           Q.   Do you know who that goes to?



              2           A.   Tim Luke usually receives that data.



              3           Q.   Does he do the same thing, to your



              4    knowledge, for Southwest Irrigation District that you



              5    do for Water District 130, as far as verifying



              6    conversions and such?



              7           A.   He goes through a verification process.



              8    I'm not sure exactly what methodology he uses.



              9           MR. TJ BUDGE:  Okay.  I would offer 1082 and



             10    1083.  1083 is the same spreadsheet for 2012 and '13.



             11           THE HEARING OFFICER:  Mr. May?



             12           MR. MAY:  We don't have any objection.



             13           THE HEARING OFFICER:  Okay.  The documents



             14    marked as Exhibits 1082 and 1083 are received into



             15    evidence.



             16                (Exhibits 1082 and 1083 received.)



             17           Q.   (BY MR. TJ BUDGE):  Ms. Yenter, are you



             18    aware of any conversions that aren't included in the



             19    spreadsheets that you create?



             20           A.   From what years?



             21           Q.   Within Water District 130.



             22           A.   Well, from what years?



             23           Q.   In 2012 and '13.



             24           A.   There were -- well, there was one that



             25    didn't -- one or two that did not participate in 2013.
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              1    But I think they're still in the spreadsheet.



              2                What do you mean by "aware of"?



              3           Q.   I'm just wondering if there's -- if you're



              4    aware of something that we haven't reported or --



              5           A.   Not at this time.



              6           Q.   Okay.



              7           A.   But like I said, it's not really my job to



              8    be aware of them.



              9           Q.   Okay.  That's all the questions I've got on



             10    your conversion calculations.  I do have a couple



             11    questions about the Department's water measurement



             12    records in the Martin-Curren Tunnel.



             13                And, Justin, if I could get you to pull up



             14    Exhibit 1029.



             15                Ms. Yenter, during the deposition of Frank



             16    Erwin, he brought a number of spreadsheets with



             17    water-flow data in the Curren Tunnel.  This particular



             18    spreadsheet is a summary with four annual -- four



             19    measurements annually of the -- what he reported as the



             20    measurements from the Department's data logger inside



             21    the tunnel.



             22                Are you familiar with the Department's



             23    measuring device used inside the Curren Tunnel?



             24           A.   In general terms am I familiar with what's



             25    there?  Yes.  I have not actively worked the Curren
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              1    Tunnel site for probably five years or more.



              2           Q.   Okay.  Who's in charge of that measuring



              3    device?



              4           A.   Michelle Richmand out of the southern



              5    regional office has been maintaining the -- has been



              6    maintaining the transducer, downloading the data



              7    logger, and processing the data.



              8           Q.   Okay.  Justin, could you scroll down to the



              9    next page.



             10                You can flip over to the next page, which



             11    is a hydrograph of Curren Tunnel measurements.  This



             12    was also provided by Mr. Erwin, I recall.  And it has



             13    an annotation about some anomalies in the data, some



             14    equipment issues and such.



             15                Are you familiar with these issues with the



             16    Curren Tunnel measurements the Department has kept that



             17    are described on this hydrograph?



             18           A.   Not personally.



             19           Q.   So in the second sentence it says, "The



             20    2008 data and 2011 and post 2016 have been graded as



             21    poor due to equipment problems."



             22                You're not familiar with the equipment



             23    problems being described there?



             24           A.   No, I'm not.



             25           Q.   The next sentence refers to data in 2011
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              1    and after October of '13 generated by replicating Box



              2    Canyon Spring data.



              3                Are you familiar with what that sentence is



              4    referring to?



              5           A.   No, I'm not.



              6           Q.   Do you measure flows at Box Canyon Spring?



              7           A.   No, I do not.



              8           Q.   Okay.  And then as well that last sentence,



              9    the 2008 peak being adjusted, that's not something



             10    you're familiar with either?



             11           A.   No.



             12           Q.   Okay.  While you've got that hydrograph



             13    there, the second sentence does refer to the --



             14                You can zoom in on the annotations, Justin.



             15           MR. RANDY BUDGE:  The text.



             16           MR. MAY:  This?



             17           MR. RANDY BUDGE:  Yeah.



             18           Q.   (BY MR. TJ BUDGE):  All right.  The second



             19    sentence explains that the 2008 and '11 data and post



             20    October '13 data have been graded as poor due to



             21    equipment problems.



             22                As watermaster is there a scale or range by



             23    which you grade measuring devices or measurements?



             24           A.   Well, bear in mind I'm not watermaster for



             25    this diversion.
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              1           Q.   Right.  Generally speaking?



              2           A.   Generally speaking, for each type of



              3    measurement there will be a general, you know, scale of



              4    suitability.  But it's different for all measurement



              5    types.



              6           Q.   Okay.  And does the Department have any



              7    type of form or document that classifies the accuracy



              8    of different types of measuring devices?



              9           A.   Well, I guess I don't understand what



             10    you're asking.



             11           Q.   Well, I'm curious if this "grading is poor"



             12    is -- if that has any particular significance, if there



             13    is a grading scale for measurements that I can look at



             14    to understand what a poorly graded measurement means.



             15           A.   For this particular diversion, probably the



             16    scale that -- the -- the scale that would make the most



             17    sense would be the U.S. Geological Survey grading



             18    scale, because that one deals specifically with surface



             19    water open-channel measurements.



             20           Q.   Okay.  I'm not familiar with that scale.



             21                Could you just generally describe what that



             22    is.



             23           A.   Well, I'm not even that familiar with it,



             24    because I don't use it.  I don't use it on a regular



             25    basis.
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              1           Q.   Okay.



              2           A.   I just know that it exists and that with



              3    each rating -- poor, fair, good -- there is an



              4    amplitude, a percentage of, you know, accuracy within



              5    which they feel that that measurement falls.  I do not



              6    know what, you know, percentages are associated with



              7    poor, and I'm not going to guess.



              8           Q.   Okay.  Fair enough.  Do you know if the



              9    Department's doing anything to remedy the equipment



             10    problems that are creating the poor measurements in the



             11    Curren Tunnel?



             12           A.   As I said, I don't.  I have not been



             13    assigned to this site for a number of years.



             14           MR. TJ BUDGE:  Okay.  I have no further



             15    questions.



             16           THE HEARING OFFICER:  Okay.  Mr. May?



             17           MR. MAY:  Thank you, Director.



             18



             19                       CROSS-EXAMINATION



             20    BY MR. MAY:



             21           Q.   Ms. Yenter, Justin May on behalf of Rangen.



             22           A.   Good afternoon.



             23           Q.   Good afternoon.  I just want to make sure



             24    that I understand kind of the process and where you fit



             25    in.
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              1                So you take data with regard to deliveries



              2    of water, the replacement water, from groundwater



              3    districts?



              4           A.   Yes.



              5           Q.   And you convert that into or you do some



              6    investigations, and then you compile a report.  And



              7    we've looked at a couple of them.  The reports that you



              8    compile, we looked at Exhibits 1022 and 1023.



              9           A.   Uh-huh.



             10           Q.   You can look back at those if you'd like



             11    to.



             12           A.   Right.



             13           Q.   And I understand that 1022 and 1023



             14    represent the same report just for different years;



             15    correct?



             16           A.   Correct.



             17           Q.   Other than that report that you compiled,



             18    do you create another report?  Is that the only report



             19    that you create from that data from the groundwater



             20    districts?



             21           A.   I guess I don't know what you mean.  I mean



             22    in past years I have created these memos that go along



             23    with the reports.  I did not create one to go along



             24    with the 2012/2013 report.



             25           Q.   And maybe "report" is a bad word.  What I'm
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              1    trying to figure out is in terms of your role in this



              2    process, I would understand that you provide some data



              3    to Ms. Sukow and potentially Mr. Wylie to perform the



              4    calculations that they need to perform.



              5           A.   Typically, it's all contained in that



              6    spreadsheet.  What I'll do is, you know, I've got data



              7    split up by category essentially on those various tabs.



              8    And then that very last page, which is actually the



              9    screenshot that you've got in here as your Exhibit 1022



             10    and 1023 also, I think, really just represents the



             11    amount of groundwater savings that I've associated with



             12    each well that's a part of those conversion projects.



             13                And so that's a real simple way for



             14    Ms. Sukow and Mr. Wylie to put that data into the



             15    model.  So I've just basically taken data directly out



             16    of the analysis sheets, pulled them together into one



             17    final tabular page where they can just take data and



             18    put it right into the model.



             19           Q.   And that number that you're boiling down



             20    to, that's an acre-foot number, essentially?



             21           A.   Those are all in acre-feet, yes.



             22           Q.   And that's an acre-foot number that



             23    represents in some fashion a savings of groundwater



             24    pumping; correct?



             25           A.   Correct.
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              1           Q.   And it doesn't mean that they're not



              2    pumping groundwater at all?



              3           A.   No, it doesn't.



              4           Q.   It simply means that they are pumping



              5    somehow less groundwater than they would have been



              6    pumping?



              7           A.   Yes.



              8           Q.   And the reason why they're pumping less is



              9    because they've been provided -- at least on



             10    conversions it's because they've been provided surface



             11    water; is that correct?



             12           A.   Correct.



             13           Q.   That number that you come down to, that's



             14    just for a particular year; correct?



             15           A.   Yes.



             16           Q.   Okay.  What data verification do you do



             17    with regard to the information coming from the



             18    groundwater districts?



             19           A.   Well, now, you said "coming from the



             20    groundwater districts."  I get very little data from



             21    the groundwater districts.  I get data from the Water



             22    District, and I get data from the canal companies.



             23           Q.   Okay.  And the data that you get from them



             24    is data with regard to the replacement water that's



             25    provided?
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              1           A.   Exactly, yes.



              2           Q.   Do you do any site visits?



              3           A.   Yes, I have done -- I have done site visits



              4    on all these conversion projects.  I don't go out there



              5    every year.  We get aerial photography nearly every



              6    year.  I use a combination of aerial photography, site



              7    visits, pumping records, and then the data that the



              8    canal company gives to me to verify what's going on on



              9    that particular project.



             10           Q.   What is it that you're looking for when you



             11    go out there?  I mean what is it that you would be



             12    trying to verify with a site visit?  What are you



             13    looking for?



             14           A.   You know, my approach is really -- because



             15    these are soft conversions and because the well can be



             16    used, mostly I just look to see if we can still -- if



             17    the method we're using to measure the groundwater is



             18    still valid.  You know, that to me is the most



             19    important.



             20                Because when these systems are changed over



             21    to conversion systems, sometimes it does change the



             22    configuration of the groundwater pumping plant, which



             23    necessitates a different kind of measurement method.



             24    And sometimes they have a tendency to make these



             25    changes without telling anybody.  So generally when I
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              1    go out there it's to -- it's to revalidate what I know



              2    about the configuration of that system and make sure



              3    that the groundwater measurement that I'm getting is



              4    valid.



              5                What I get from the canal companies, I



              6    really -- quite honestly, I take it at face value.



              7    They're in business to measure the surface water.  And



              8    I've had enough discussions with their ditchriders that



              9    they know what I want.  And so I pretty much have to



             10    take what they give me at face value.



             11           Q.   And when you say you're looking for whether



             12    your groundwater measurement is still appropriate,



             13    you're saying that the change that they make could



             14    affect the validity of whatever measurement device was



             15    in place?  Is that what you're referring to?



             16           A.   Yeah.  For instance, if they were using a



             17    power consumption coefficient method, and then now



             18    they've got surface water relift boosters on their



             19    electrical meter, then that makes that method invalid



             20    and they have to have a flow meter or an hour meter or



             21    some other kind of a totalizing device to make that be



             22    an adequate measurement.



             23                So that's really more my focus is just make



             24    sure that we're adequately accounting for any



             25    groundwater that's being used, or accounting that
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              1    groundwater is not being used.



              2           Q.   And it is my understanding that you are



              3    concerned really with groundwater that has been used in



              4    the past; in other words, you're trying to get a net



              5    savings number for what was, for instance, delivered



              6    last year.



              7           A.   Oh, yeah, yeah.  We always work -- you



              8    know, we always work in the prior year --



              9           Q.   And you don't make --



             10           A.   -- for the most part.



             11           Q.   -- any attempt to make a calculation for



             12    the future?



             13           A.   Well, what are you referring to as "the



             14    future"?  I mean --



             15           Q.   Well, next year.



             16           A.   No.  That would be pointless.



             17           Q.   Okay.  And why would that be pointless?



             18           A.   Because I don't know what next year is



             19    going to bring, you know.  I don't know how much



             20    surface water is going to be available.  We don't know



             21    what the weather is going to be like.  We pretty much



             22    deal with this on a year-to-year basis.



             23           Q.   Okay.



             24           A.   And based on whatever mitigation plan



             25    happens to be in place.
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              1           Q.   Right.  And with regard to the mitigation



              2    plan, you don't make any attempt to verify whether



              3    these conversions are going to continue to happen for



              4    the next year?



              5           A.   For the next year?



              6           Q.   Yeah.



              7           A.   No, not for the next year.  You know, I --



              8    not -- no.  I don't -- I don't -- no, I don't.



              9           Q.   Okay.  And you would make no -- do you have



             10    any kind of enforcement, do you make any kind of



             11    attempt to say "You are supposed to be using less



             12    groundwater," or are you just looking at factually what



             13    happened in the past?



             14           A.   I look at -- I look at factual information



             15    only.  There have been a year -- there has been a



             16    couple years that I've been concerned that -- I mean



             17    basically it's not illegal for them to be pumping their



             18    wells.  I can't go out there and tell them to shut down



             19    because of a private agreement they've made with North



             20    Snake groundwater District.  That's just not within my



             21    jurisdiction.



             22                So -- but there have been a couple of



             23    years -- and 2009 was one of them -- that I was



             24    concerned that maybe surface water that was -- that was



             25    anticipated to be used hadn't been used.  And so
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              1    sometimes in those years I call for reports from the



              2    canal companies in the middle of the year just to see



              3    which projects are in fact taking surface water.



              4                So sometimes I will do a midyear accounting



              5    to see who's still participating.  And sometimes that



              6    makes a difference in -- you know, because if there's a



              7    certain level of mitigation that is anticipated to be



              8    ongoing and that mitigation is not ongoing, then we may



              9    have a problem.  But in most years if it's evident that



             10    everyone is still participating, most of my accounting



             11    is done postseason.



             12           Q.   Do you make any distinctions in the reports



             13    that you submit to Jennifer Sukow for whether or not



             14    the particular conversions are done by members of IGWA?



             15           A.   I guess I don't understand.



             16           Q.   Do you know whether the owners of the wells



             17    that you are making calculations of groundwater savings



             18    are members of IGWA?



             19           A.   Well, they're all members of the



             20    groundwater districts.  So they would be members of



             21    IGWA.



             22           Q.   Okay.  So all of the reports that you would



             23    provide to Jennifer Sukow, you know that they would be



             24    members of groundwater districts?



             25           A.   Yes.
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              1           Q.   Okay.  And therefore you would -- you know



              2    that they would be members of IGWA?



              3           A.   Yes.



              4           Q.   And that's true for all of the data that



              5    you provided on those Exhibits 1022 and 1023?



              6           A.   Yes.  Yes.



              7           Q.   You mentioned when we were looking at the



              8    tab on involuntary dry-ups, or the "Involuntary" tab,



              9    that you evaluate those differently.



             10                Could you describe how you evaluate that



             11    differently.



             12           A.   The voluntary dry -- okay.



             13           Q.   Or excuse me.  The voluntary.



             14           A.   Voluntary?



             15           Q.   Yeah.



             16           A.   Those we treat differently because although



             17    there is groundwater savings there, part of that



             18    conversion credit is -- you know, also has to do with



             19    the fact that there is extra water in the canal.  And



             20    when there's extra water in the canal, then, you know,



             21    there is extra -- at least in concept, there's more



             22    seepage into the aquifer.  Now, past that, I'm not



             23    going to go any further than that, because that's



             24    really more of a hydrology modeling question.



             25                But basically, basic concept, when there's
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              1    more water in the canal, you're going to get more



              2    incidental seepage out of the canal.  That does play a



              3    role in how they model these credits.  Okay?



              4                With the voluntary idles, those folks



              5    didn't ask for or rent any additional conversion water.



              6    They're doing this all with existing North Side Canal



              7    shares that are already in the system.  So there's no



              8    additional water in the system.  There is groundwater



              9    savings.  So we wanted to give IGWA some credit for



             10    those.



             11                But there is -- you know, the way we



             12    formulate the credit and the groundwater savings for



             13    the conversion projects using the rental pool water is



             14    a little different.  So the way we evaluate those is to



             15    look at maximum groundwater pumping for the number of



             16    acres irrigated in that year and give them one-third of



             17    that amount as their groundwater savings.  And that



             18    would be the amount that would go into the model.



             19           Q.   And that's how you figure it out for the



             20    voluntary dry-ups?



             21           A.   That's the voluntaries only.



             22           Q.   Which brings --



             23           A.   And there's only two projects, and it's not



             24    very many acres.



             25           Q.   Okay.  Which brings me to a little bit of a
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              1    question on the number that you report to Jennifer as



              2    the -- to Ms. Sukow as the acre-foot number.



              3           A.   Uh-huh.



              4           Q.   Do you calculate the recharge from the



              5    canal as part of that number that you give to her



              6    before she does the modeling?



              7           A.   No.



              8           Q.   Okay.  What -- how do you calculate the



              9    number that you give her for conversion?



             10           A.   Well, the first thing I look at is how much



             11    surface water is delivered to that project in



             12    acre-feet.  And I evaluate the number of acres that



             13    were irrigated within that project in that year, and



             14    then I look at how much groundwater may or may not have



             15    been diverted in that project.



             16                Well, we assume that any groundwater



             17    diverted is being used for irrigation.  So if the



             18    amount of groundwater diverted -- and bear in mind that



             19    that amount might be zero.  If the amount of



             20    groundwater diverted, plus the amount of surface water



             21    delivered in acre-feet does not exceed 4 acre-foot per



             22    acre for the acres irrigated that year, we give credit



             23    for the entire amount of surface water being delivered



             24    on an acre-foot basis.



             25                If there's been groundwater diverted and
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              1    the amount of surface water plus groundwater exceeds



              2    4 acre-foot per acre, then we -- how do I best explain



              3    this?  Basically, any excess we'll take off the surface



              4    water portion and report that as excess delivery.



              5                We have made an attempt to give a little



              6    bit of credit for any excess delivery.  There's usually



              7    not very much.  Most of these projects' operators are



              8    pretty conservative.



              9                But we -- yeah, we just go through that



             10    formula of looking at the groundwater diversions, plus



             11    the surface water diversions, and the maximum volume



             12    that they would be allowed to divert and compute the



             13    credit accordingly -- or compute the groundwater



             14    savings.  Because like I said, I'm not computing



             15    credit, I'm just computing a savings amount and an



             16    amount of surface water delivered for credit.



             17           Q.   And you do the savings amount and the



             18    amount of surface water, and then you tie that kind of



             19    to a location for where that occurred for Ms. Sukow?



             20           A.   Exactly.  Exactly.  Some projects only have



             21    one well, some use five.  So what I'll do is I'll



             22    identify the wells associated with any given project,



             23    I'll take the total savings and/or credit, split that



             24    proportionally among all the authorized wells, and then



             25    just paste that out to that last spreadsheet.

                                                                 263





              1                So if they've got five wells and their



              2    total groundwater savings credit was a thousand



              3    acre-feet, I'll just put, you know, 200 acre-feet with



              4    each well.  And then spatially they can model that



              5    based on those groundwater diversion locations.



              6           Q.   Once you do that, once you create that



              7    dataset that we've looked at and you give it to



              8    Ms. Sukow and/or Mr. Wylie, do you have involvement in



              9    that process after you give that to them?



             10           A.   No.



             11           Q.   You don't do any of the modeling itself?



             12           A.   None at all.



             13           MR. MAY:  That's all that I have.  Thanks.



             14           THE HEARING OFFICER:  Thank you, Mr. May.



             15                Mr. Lemmon?



             16           MR. LEMMON:  I had a couple of questions.



             17



             18                       CROSS-EXAMINATION



             19    BY MR. LEMMON:



             20           Q.   Cindy, can you tell us if there are



             21    groundwater conversions in the Thousand Springs or the



             22    Billingsley Creek reach that have not been used in the



             23    last couple years that have been used previously?



             24           A.   Would you be referring to somebody with an



             25    alternate irrigation source or something that just is
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              1    simply dry?



              2           Q.   Something that has been supplied with water



              3    from the North Side Canal Company that -- you know,



              4    well owners that have put in conversions and in the



              5    past have done -- participated in the conversion



              6    program.



              7           A.   Well, I guess I'm still a little unclear on



              8    what you're asking.  But let me take a stab, because



              9    this information might be helpful.



             10                There have been numerous projects that have



             11    been undertaken in the last, oh, I don't know, four or



             12    five years involving tailwater, wastewater, tailwater



             13    at the end of the North Side system where the North



             14    Side, you know, wanting to reduce its operational spill



             15    have worked with landowners that happened to have wells



             16    and groundwater rights to say "We're going to build



             17    this sediment pond.  And if you'd like to pump out of



             18    it, you know, in lieu of pumping groundwater, then



             19    that's dandy.  You go to the Department and file your



             20    Application for Permit and get a permit."



             21                But to my knowledge, none of those projects



             22    are included in the mitigation plan.



             23           Q.   That's --



             24           A.   Does that get anywhere close to what you



             25    were asking?
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              1           Q.   That's not quite exactly what I was asking.



              2           A.   Okay.



              3           Q.   I was asking if projects that have used,



              4    say, rental water in the past delivered through the



              5    canal laterals --



              6           A.   Uh-huh.



              7           Q.   -- do you know of any of those that are



              8    not -- that have been used in the past that are not



              9    being used within the last two years?



             10           A.   That, I understand.  Yes, there are a



             11    number of projects that were originally included on the



             12    conversion list, 2007, 2008, that are no longer



             13    participating.  Those projects have been replaced with



             14    other projects.  And most of the projects that have



             15    dropped out are further down the North Side system.



             16           Q.   Okay.  You also testified that there were



             17    farmers -- a couple of farmers in what you called the



             18    voluntary dry-up program that had enough water rights



             19    that they didn't need to use their groundwater rights



             20    to irrigate their acreage, and therefore they're given



             21    credit or you're recording credit as those groundwater



             22    rights not being pumped.



             23           A.   Uh-huh.



             24           Q.   Are those supplemental wells?  How do they



             25    have enough water rights to cover their land without
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              1    using those wells?



              2           A.   One project, the well -- the water right --



              3    the groundwater right was supplemental.  So I believe



              4    there was enough canal water on that land to begin with



              5    that the owner might have brought in a little bit --



              6    you know, might have bought or leased, maybe is relying



              7    on annual leases of water to make up the difference.



              8                The other project was about half and half



              9    supplemental and primary groundwater.  This individual



             10    just decided that he didn't want to pump his wells



             11    anymore, and I think he actually purchased a



             12    considerable number of additional shares from other



             13    people and moved them onto his property, and has



             14    managed them so that he hasn't had to pump his wells.



             15           MR. LEMMON:  Okay.  Thank you.



             16           THE HEARING OFFICER:  Redirect.  TJ?



             17           MR. TJ BUDGE:  Yeah.



             18



             19                     REDIRECT EXAMINATION



             20    BY MR. TJ BUDGE:



             21           Q.   Ms. Yenter, just a couple follow-up



             22    questions.



             23                You were explaining that there have been



             24    some conversions using wastewater.



             25                Are those included in your spreadsheet?
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              1           A.   No, they're not.



              2           Q.   Can you explain why those haven't been



              3    included in your calculation of conversions?



              4           A.   They're not included in IGWA's mitigation



              5    plan.



              6           Q.   Explain why you think they're not included



              7    in the plan.



              8           A.   Now, let me make sure I'm talking about the



              9    right thing.  The ones that were developed at the end



             10    of the North Side system using North Side wastewater in



             11    lieu of groundwater?



             12           Q.   Yeah.



             13           A.   Those, as far as I know, have never been



             14    specifically identified as being in IGWA's mitigation



             15    plan.



             16           Q.   Okay.  If those were included in part of



             17    the mitigation plan, could you gather the conversion



             18    data the same way you do with the others and include



             19    those in your spreadsheet of conversions?



             20           A.   Well, I don't know that I would, because



             21    the measurement of that wastewater is sometimes a



             22    little more elusive than, you know, the measurement of



             23    a specific number of rental -- you know, a specific



             24    proportion of rental water to a specific headgate.



             25           Q.   Yeah.
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              1           A.   It's not as controlled.  And if there's



              2    extra wastewater that isn't used, then it will spill.



              3           Q.   Yeah.



              4           A.   And so it's a little different than -- and



              5    I believe the motivations for the creations of those



              6    projects are somewhat different than the conversions



              7    using the replacement water.



              8           Q.   Now, those projects do have a benefit



              9    because they're not pumping groundwater; right?



             10    They're using wastewater instead of groundwater?



             11           A.   Yes.



             12           Q.   If we could measure the amount of surface



             13    water that's used in lieu of groundwater to make it



             14    easy to create -- to add those to your spreadsheet, is



             15    that something you could do then?



             16           A.   I don't know.  I'd have to see it.



             17           Q.   Okay.



             18           A.   I mean I'd have to see the proposal.



             19           Q.   Do you have any lists or other documents



             20    that identify these wastewater conversions?



             21           A.   Not that I'm going to give you.



             22           Q.   Who would we talk to to find out where



             23    these have taken place?



             24           A.   Oh, you know, they could be queried



             25    probably out of our database.  We don't -- you know,
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              1    typically don't make it a habit to give lists of stuff



              2    like that to people.  But they could be queried out of



              3    our database, possibly Mr. Hansten with the canal could



              4    tell you where those projects were, because the canal



              5    company's got a hand in it.



              6                Now, how the canal would feel about you



              7    using their project for credit, I don't know.



              8           Q.   Yeah.



              9           A.   But that would be between you and them.



             10           MR. TJ BUDGE:  Okay.  I've got no further



             11    questions.



             12           THE HEARING OFFICER:  Mr. May?



             13           MR. MAY:  No.



             14           THE HEARING OFFICER:  Mr. Lemmon?



             15           MR. LEMMON:  No.



             16           THE HEARING OFFICER:  Okay.  Thank you,



             17    Ms. Yenter.



             18                We're at about five to 5:00.  What's the



             19    desire of the parties?  Is this a good place to break



             20    for the evening?



             21           MR. TJ BUDGE:  Yeah.



             22           MR. HAEMMERLE:  Are we breaking?



             23           THE HEARING OFFICER:  I'm just asking.



             24           MR. HAEMMERLE:  Do you want to get Hansten done



             25    before we go?

                                                                 270





              1           MR. RANDY BUDGE:  I thought we did.



              2           MR. MAY:  I don't think we went over the



              3    exhibits.



              4           MR. TJ BUDGE:  No, Fritz wants to read into the



              5    record some of the content from Hansten's deposition



              6    transcript.  I don't know if that's something you are



              7    prepared to do as well, or if you want to do that



              8    tomorrow.



              9           MR. HAEMMERLE:  Well, what I wanted to do was



             10    just fairly summarize what I believe -- you know, if



             11    you want to go read in line by line or just --



             12           MR. RANDY BUDGE:  You want to do a midcase



             13    closing argument?



             14           MR. HAEMMERLE:  Well, I'll be prepared to



             15    tomorrow, then, to do line by line from his deposition



             16    to summarize.



             17           MR. RANDY BUDGE:  Well, I thought we stipulated



             18    to admit his deposition.



             19                Why would we be going line by line to read



             20    it a second time?  The Director can obviously read the



             21    deposition in evidence.



             22           MR. HAEMMERLE:  I thought in lieu of live



             23    testimony we'd have the opportunity to summarize



             24    relevant points to make it easier for the Director to



             25    find them, as opposed to fishing around the entire
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              1    deposition.



              2                Are we off the record?  We can fight about



              3    this off the record.



              4           MR. RANDY BUDGE:  Yeah.



              5           THE HEARING OFFICER:  All right.  Well, let's



              6    adjourn for tonight, and we'll pick up tomorrow.



              7                Do you want to start at 9:00, or do you



              8    want to start at 8:30?  We used to start at 8:30 in the



              9    Rangen matter.



             10           MR. HAEMMERLE:  Let's do it.



             11           THE HEARING OFFICER:  8:30?



             12           MR. HAEMMERLE:  8:30.



             13           THE HEARING OFFICER:  Is that good for



             14    everybody?



             15                Let's start at 8:30.  And then we'll start



             16    the testimony and maybe get ahead.  And so let's go off



             17    the record.  We'll start tomorrow.



             18                Thanks, Jeff.



             19                (Hearing adjourned at 4:55 p.m.)
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