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RANGEN’S MOTION FOR
RECONSIDERATION RE: DENIAL
OF PARTICIPATION IN
MITIGATION PLAN HEARING

Rangen, Inc. (“Rangen”), by and through its attorneys, hereby moves Director Spackman

to reconsider the decision to deny Rangen the right to participate in the hearing on IGWA’s

Mitigation Plan for failing to pay the $25.00 filing fee associated with a protest. As grounds,

Rangen states the following:

1. Rangen is the holder of the senior water rights at issue in IGWA’s proposed Mitigation Plan.

As the  holder of the senior

water rights, Rangen is a “party”

to this action and was not required to file a protest or pay the $25.00 filing fee charged by

IDWR as a condition of participating in this action.
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2. The term “Party” is defined in Rule of Procedure 5.16 as: “Each person or agency named or
admitted as a party, or properly seeking and entitled as of right to be admitted as a party.”
See IDAPA 37.01.01.005.016. There is no doubt that Rangen is a party to this action.

3. On February 11, 2014, IGWA filed the Mitigation Plan that is at issue.

4. On February 21, 2014, the Director sent Rangen and all of the other entities who participated
in Rangen’s Delivery Call (e.g., City of Pocatello, the Surface Water Coalition) written
notice of the hearing on IGWA’s Mitigation Plan. The Notice advised Rangen of the datc
and time of the hearing and reminded Rangen that if it planned to offer exhibits at the
hearing it needed to provide copies to the Director and all of the parties. The notice stated in
relevant part:

The Directar of the Deparnsient hereby provides netice et o hearing on IGWA™S
Mutigation Plan is set for March 17 & 18, 2014, Beginping at 9:00 a.nv., ot the Department’s
State Office, lecated a1 332 E. Front Steet, 6% Floor Canterence Rowms B, € and D, Baise,
ldabo. The presiding officer wt the haarimg will ke Diectar Gary Spacknian

[0 you plut w cffer exlibits for the reenrd a1 e bewning, note that Rule 606 ol e

Deparsment's Rules of Procedure vequires that g copy e provided o euch parly and the
He : | Py vt p Pty
presichrg ofheer whese mailing address w PO Boy 83724, Boise. 1daho S3720-0098

5. The Notice also advised Rangen that it had the opportunity to present information, examine
witnesses and provide argument on issues related to IGWA’s Mitigation Plan. The Notice

stated:

AN pirtpzs sippearing in this matler will B tie appostunty o peesent mnfomsien, b
et wilkess s, nad preode agewsnl vo s wehied o IGWA'S Mitrsation Plas daring
e caurse of s beaning.

6. Shortly after receiving notice of the hearing, Rangen and IGWA rcached an agreement
concerning discovery and actually filed a Stipulation and Joint Motion to Allow Discovery

in Connection with IGWA’s Mitigation Plan under Rule of Procedure 521. Rule 521
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states in relevant part: “No party before the agency is entitled to engage in discovery
unless the party moves for an order authorizing discovery and the agency issues an order
authorizing the requested discovery ....” See IDAPA 37.01.01.521 (emphasis added). The
Director issued an Order granting Rangen and IGWA the authority to engage in discovery
and approved the discovery schedule promulgated by the parties. The Director’s Order

recognizes Rangen’s status as a party to this matter:

The Department agrees that antherizing discovery should be pranted nnderthe
Department s Rule of Procedure 5210 Parsuant o IDAPA 370100821, it is praper that upson
agreerment of af parties to the discovers that dicovery may ke comlucied.

ORDER

ITIS THERCFORI: QRDERED, thay tie time Tor the sopulaning puties in this matler e
conduct discovery is as Tellows:

7. The Director recognized Rangen’s status as a party to this matter from the moment IGWA
filed its Mitigation Plan. The Director’s Notice of Hearing expressly stated that Rangen
would have the opportunity to participate fully in the hearing on March 17-18, 2014 without
further conditions being attached to its participation.

8. Unlike Blind Canyon Aquaranch, Inc. which had to file a protest to obtain status to
participate in this matter, Rangen, as the senior water rights holder at issue, has been a
recognized party from the outset.

9. Rangen filed its “Protest” to outline the objections it has to IGWA’s Mitigation Plan, but it
was not required to do so because of its status as a party. At best, IDWR’s rules concerning
the procedural steps that the senior water rights holder must follow are ambiguous. CM
Rule 43.03.02 simply states in relevant part: “Upon receipt of a proposed mitigation plan

the Director will . . . consider the plan under the procedural provisions of Section 42-222,
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Idaho Code, in the same manner as applications to transfer water rights.” This rule provides

little guidance to water right holders and the ambiguity should be construed in favor of

Rangen’s participation in this matter.

The Department’s procedural rules are supposed to

be liberally construed to secure a just, speedy and economical determination of all issues.

See Rule of Procedure 52 (IDAPA 37.01.01.052). It would be unjust to prohibit Rangen

from participating in this matter for the failure to pay a $25.00 filing fee even though it is a

recognized party as the senior water rights holder and has been actively litigating this matter

since the filing of the Director’s Notice.

WHEREFORE, Rangen respectfully requests that the Director reconsider his decision

to preclude Rangen from participating in this matter for failure to pay the $25.00 fee associated

with a protest.

DATED this [‘_’l day of March, 2014,
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Rexburg, ID 83440
jrigby@rex-law.com
herickson@rex-law.com
rwood@rex-law.com
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