
Robert A. Maynard, Bar No. 5537 
RMaynard@perkinscoie.com 
Erika E. Malmen, Bar No. 6185 
EMalmen@perkinscoie.com 
Cynthia L. Yee-Wallace, Bar No. 6793 
CY ee Wallace@perkinscoie.com 
PERKINS COIE LLP 
1111 West Jefferson Street, Suite 500 
Boise, Idaho 83702-5391 
Telephone: 208.343.3434 
Facsimile: 208.343.3232 

Attorneys for Unit A Association 

BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF THE NORTH 
SNAKE AND MAGIC VALLEY GROUND 
WATER DISTRICTS' 2009 JOINT 
MITIGATION PLAN FOR 2009 
Blue Lakes 

IN THE MATTER OF A&B IRRIGATION 
DISTRICT'S RULE 43 MITIGATION PLAN 

(Water Right Nos. 36-02356A, 36-07210, and 
36-07427 

ST ATE OF IDAHO ) 
: ss. 

County of Ada ) 

Docket Nos. CM-MP-2009-002 

AFFIDAVIT OF ERIKA E. MALMEN IN 
SUPPORT OF UNIT A ASSOCIATION'S 
MOTION FOR SUMMARY JUDGMENT 

ERIKA E. MALMEN, being first duly sworn upon oath, deposes and says: 

I. I am one of the attorneys for Unit A Association in the above-entitled action. 

I have personal knowledge of and am competent to testify to the matters stated herein and the 

documents attached hereto. 

2. Attached hereto as Exhibit A is a true and correct copy of A&B Irrigation 

District's Rule 43 Mitigation Plan, filed on August 18, 2009. 
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3. Attached hereto as Exhibit B are relevant excerpts from the A&B Irrigation 

District's Responses to Un it /\ Assoc iation's First Discovery Requests, served on 

February I , 20 10. 

4 . Attached hereto as Exhibit C arc true and correct copies of State of Idaho 

License and Certificate of Water Right license No. 01-2064, dated March 30, 192 1, and State 

of Idaho Department of Water Administration License of Water Right No. 01-2068, dated 

July 28, 1939. 

5. Attached hereto as Exhibit D are relevant excerpts from the Request fo r 

Approval of Mitigation Plan of A&B Irri gation District, fi led on May 12, 2005. 

6. Attached hereto as Exhibit E are relevant excerpts from the Direct Testimony 

of Gary Ottman, submitted on behalf o r Unit A Association, dated February l , 20 I 0. 

7. Attached hereto as Exhibit F are relevant excerpts from the Reply Testimony 

of Dan Temple, submitted on behalf of J\&B Irrigation Distri ct, dated f-e bruary 16. 2010. 

DATED: February 19, 20 I 0 

SUBSCRIBED AN D SWORN TO befo re me this \q~ay of February, 20 10. 

,,,, ....... ,,,,, 
,,,,, c, \lAH,,i ,~'•,,, 

.... \ : ......... '7 ,, .... .. . ~ -~· .. .. . 
! •• '{AR}' •._ ~ : : ~o • : . . ~ . -- . _,_ . -: . .,, ,.. _ . : : \ ,v : : 
;. •• P Ul'Y l .S I . .. . , ... -
~ .. . ...... ~ 
~ .J')' ••• .. ••• :Qr,, 
'•,,,, _., 7'E of\,,,, .. ,,,,, ........... .. 

~ for Idaho 
Residing in \'v\t.'V-101~ , ~~ 

My Commission Expires: o'l.[ o~ / '> 
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CERTIFICATE OF SERVICE 

I, the undersigned, certify that on February 19, 2010, I caused a true and correct copy 

of the within named document to be forwarded with all required charges prepaid and 

properly addressed, by the method(s) indicated below, in accordance with IDAPA 

37.01.01.303, to all of the parties of record in this proceeding, as follows: 

Gary Spackman, Interim Director 
Idaho Department of Water Resources 
322 East Front Street 
PO Box 83720 
Boise, Idaho 83 720-0098 

Daniel V. Steenson 
Charles L. Honsinger 
Ringert Clark 
PO Box 2773 
Boise, Idaho 83701-2773 

Travis L. Thompson 
Paul L. Arrington 
Sarah W. Higer 
Barker Rosholt & Simpson LLP 
113 Main Avenue West, Suite 303 
PO Box 485 
Twin Falls, Idaho 83303-0485 

A. Dean Tranmer 
City of Pocatello 
PO Box 4169 
Pocatello, Idaho 83201 

Hand Delivery 
U.S. Mail 
Facsimile: (208) 287-6700 
Overnight Mail 
Email: deborah.gibson@idwr.idaho.gov 

phil.rassier@idwr.idaho.gov 
chris.bromley@idwr.idaho.gov 

Hand Delivery 
U.S. Mail 
Facsimile: (208) 342-4657 
Overnight Mail 
Email: dvs@ringertJaw.com 

clh@ringertlaw.com 

Hand Delivery 
U.S. Mail 
Facsimile: (208) 735-2444 
Overnight Mail 
Email: tJt@idahowaters.com 

pla@idahowaters.com 
swh@idahowaters.com 

Hand Deli very 
U.S. Mail 
Facsimile: (208) 239-6986 
Overnight Mail 
Email: dtranmer@pocate llo. us 
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City of Pocatello 
Represented by: 

Sarah A. Klahn 
W hite & Jankowski LLP 
Kitn·edge Building 
511 16th treet uite 500 
Denver olorado 80202 

Randall . Budge 
Candice M. McHugh 
Racine Olson Nye Budge & Bailey 
201 East nter, Suite A2 
PO Box 1391 
Pocatel lo. Idaho 83204-139 1 

William A. Parsons 
Parsons, Smith & Stone, LLP 
137 West 13th treet 
PO Box 9 10 
Burley, Idaho 83318 

Hand Delivery ~ 
U.S. Mail 
1-acsimile: (303) 825-5632 
Overnight Mai l 
Email: sarahk@whiLc-jankowsk i.com 

Hanel Delivery 
U .. Mail 
l·acsi mile: (208) 232-6 109 

vernight Mail 
Emai I: rcb e, racinelaw.nel 

cmm@racinc law.ncl 

Hand Delivery 
U.S . Mail 
Facsimile: (208) 878-0146 
Overnight /fail 
· mai I: wparsons@pmt.org 

Erika ~. Mal men 
Cynthia L. Yee-Wallace 
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Affidavit of Erika E. Malmen in Support of Unit A Association's Motion for Summary Judgment 

Exhibit A 



Travis. L.·ThQmp$0n, )SB:·#6.t C).8 
.Paul .. L • .Ar:ri~~9~;JSB. #7)~' 
Sarah. w ... Higer, JSB:.#8012 
BARiom ROSHOLT&: SIMPSON Li:.P 
lD ldaiii .AvenUe W-est,.·S~1te.-j03 
P.O.Sox,~~ 
Twin F&µs, f~p~~3,03~'5; 
T.el~ph~ne:. (2~~l ~~"~.?,00: 
Facsimile: (20Sr13'S'.:..24J44· 

RE~e:-rveo 
AUG 1-8 .2009 

DEPT.OF.-WAlliR.fESCORCE& 
.SOUfNEF.'1fRE{if0N 

BEi'OltE Tim ·nEPARTM:ENT·op·W~TErt.RESOllRCES 

OFTQJrST~~ OF IDAHO 

~ ~-~.TT.BRiQf.·:DI$·':flUB.P.TION OF 
WATBR-TO WATER RIGHT:NOSt 36~ 
:0~1s6~, 3~12-toJ :AN0\1i~1:U~i ... 

) 
.). 
)' A41J11UU~l\UQN.IJ)l$.TJ.UC:1'~'· 
); ~J)I.Jht3. Ml1.1G.Ar,lQW'~1" 
). 
).: 
). 
) ______________ ) 

C.OMB·$..:[\JO\\f~.A&'B::lttttlGAUON DlS-TiUCT'-("Al&B"l~-h)Nffid·thtoug~ ~its_ . .counsetof 

·re®,rd,. BA'.~RP~QLT·~ ~lMP$QN L.L~~-:im.~Uiet"e~Y sµ.~mi~ tbj~.MJ"pijon·J>i.., 

.. ("Plan,,)'.t,utsumno Rule 43 ;o.f1ht! Depattment's·-Coqjtliletive,Mailagelb~t iwt~~'.(3.7.0:3...1 i .. 43) 

:~ the ab.Qve.cap.~oned·pudter .. '.f.Q.r·A,&.:B's;wa~r--.ri~ts J~l5lrl7B, 36-1$J9.~J:l, 3:~l::Sl94B~ 3(>.. 

15:19S8~ aiid 36-1S.:l.96B.~(~iltgemeritiRi_gJi~) .. As :detulled!below~ divemon e.f'gmund water· 

·gnd_e~-A~e·~.s lnl~~n.tf:.u.f}U_~.(w.Jtb\•. 1,9p~:Aqliotdi~Ubn.:c.ondi.tJt~) ls . .mQt.mitlp.ced:~rth.e 

.sutistitute~curtaiim6ntact1t>ns:·periormed within·;the.-A&8'.proj~t1anattlierefore1:the·water, rt:ghts, 

should nqt be ~led.Ju i'eSJ;).onso. to Blue Lakes' -~ter.:deliv.eo/· can .. 

::A&B IRRJGATION DJSTIUCTSiR1:lllE·43 "MITIGATION PLAN 



MITIGATION PLAN 

Q. Water.Riglifs.',.fo be:Mltigated-By·Plan: 

J6:.tSt27B 
3.6-Ilr9aD 
~~1$f~4.J.3 
36-1Sl9SB 
36-1Bt96B 

DI~ Desenption of Pla'II: 

A&B has cimailed ihe,diversion of groundwater undedts,senior·priority w.ater dght.(36-

·zogo),for'Ui1didptfon.:o.f.l.)?1.8· acres:.withii) tbe:Unit BipOrtioil· of,fhe.:·1tti~Qll district •. .-$1,,f 

,E~F4, liUh~µsb.;i~is'1,~'io ~nJin.Qe:::tQ' ~J·'Ul.~~ WiUt~qn.d.-YVM~r. ~µgb·'i~: 

sentor.i>ti<>rit;1tight·(3'.6-ibto.,. ~ptembdt~9.. Ht4fi pdoatf),, ctivemothm,Hise-,etwatu·by-.alhet 

.• ·or- rto •. · .... ~. :[iah·: •it.1-.11ie.:E .. CF-..it. ;_P.(--'""' A_ :2rer»-''J!~·~~-i.-:urured ~\PU. :JJ .. nt, p>M&~ ~ -~t:t wi~. .. ast.en.t "~~ . ..,, qu, .. " .. i;Jll.n. 1 ~- u, .. 

. A&B~s·watet right aiicl preventecMhe,:continued useiof-groundwater:on~those-aotes.1 

A&:B h '·O v.-.. _fbe1=1 i~s:.acres,(Ex:.A)··trom . 1~"d'' tottOfa:·-·Jace,iirn.... : . ·1 , . . .a.s q, n. ~n~ . . . . ,~ ,'J'. . •. . . . . .... • ,gr()~• .'H.J..... . .. '!).ll&J.,I . ,.,-~I: S:'JPJ,J.)1 

.of'A~B IrriP.tiP.~ D!$.ll.ifQt. ,,~~~isijng:of sto~ waJ~'ip, J\n,leri~an .. FalJ.s,~~Palisa(l~ i~gi.r$ 

-Cw.aier:n8hl$:as.,rejf()ninieii.d(d .in,tlit;sRJ3A :Court, 1~2~, 1-20681, l!uisuant to analysis 

r:formed~ 1oum. • .. th ·-g .. .,, s-,_1,..., ·n1· ... .,\ ..... ~ M ....... ,T (EC.l:'DA'l..f!'t' ,,,a· • 'f' P'\' .. . ... ,· ~cJ. ~: ·-~!~-~~0,3-... J,t~~~rQ :.~lJIW:.~\Jh.J,,1- ... ~~.11 · .~,...~,,;,,~."'l~J,Q.p:9: 

.,grotmdwated"a.r.tli:e iwm~servedJbyi A&Brff Brihu:gem:e:nt IUghts (~~Ci:f s:etes),· w.euid,result!'.mia. 

A&B liUOOA'tlb.'N'.: is'. .. cts ItOtB' ., : . 1rto '-:rf; bi.P. ,-. : , ..... , • , , . , •, .,. .. , µ, •,~ , , '·••" r, .g .M , ,.~•f,fij , ~N. 



depletlotfto the Dev.lf•s:washbowl toJ3uht ("DW&BOL ") reach of 92'1 acre-feet per year~ See 

Ex,: B.2 Using.the $.AAl~·aqalysis, A&Bls :conve1'ion of the l;378 i;wres from P.)Ylldwat~ lo-.a 

surface·water.s'Uj)ply·would result in -a:n- increase of 1~055. acre-feet per year to theD~BUL 

reB#Jl. Se1: ·td. In additio~)\.AJt s.use t:>'f sµnac!: ~ter oo th~ a~·pr«Vi«>~y-irrtg~,'wilh 

gfoundwater provides:addltional incidentsJ:recharge tQ tht1 -ESPA 'in ~,~Q~t.of :Ml acr~fec,,t: 

P.et r,ear to·tbe OW-Ji-.B~:~0.b. See 'let F'mallr~-A&13,bas onrolleid 1-21.-es. in the ½Weml 

CREP pro~1(a.x~ ·C'.J4eai®~,~cre$), wh,.ich "8Ul~ iq 42' ~re-feet ~r:y~to :du; DWB;.JtJL 

reach. See E:x:. B. therefore. gt0und. water wilfbewluntariJy.cildililed-unddrwater qgltt 36-

2QJO-!md :will nQ I~nge.r. bcr.U$eld .Qn':tho:se acre$ fo_r the d--on-oftlJe.pmpun. Co~uently,-. 

A&B•s depletioli-and,benefits .from =its mitigation actioiunn, detail«:a astoilows: 

_pepletions:. 

Action Jmpact;to. DWB-BUL,Reach 

., . . 

·conve.rsif>ns· - l.,3V:8 acres- : LS tfsl l~OSl af ,(tlO·cfs.l 21: 1 af.(20%.teach) 

mei~t$1~nar-e ·:o.s e'&.1341 at OJ.o ols:I 68 af (2W/4:~). 

·CREP ,0~f6:~J-4l'a.f ·AMH: ~f,J $~4--~:(aQ.%~Ji) 
........ ....... ......... .... , . ... -· .... 

:Total Millgati6n. P.ed"orinettl , 2.06!:.cfs.f 1.43·s iit 10~41 efs1217..14,.~(20%',teaclt): 
I 

i-thc, analysis was-aompteted pnorto the.approval of'Transfer:No. 7.53M which-added pofnis,of;dwersfon:to A&B!.i 
water ngtti:3"6-2080. P'resenilyihaeare i'9S~not rss polnis:ofdiverilon. 

-MB IRJUOATJOlll'DISTlltCT'S::tttJLE·.43. Ml11C!JATlON PLA~ 

: 



As~ a,bpw~ A;&ft7·s-,.ctl~~ QOmpletely.,rn,mgate:fQl'. the,d.,plet'iQn&~ltigg fr.om 

the us·e-o.f"theJlniarpment..Rigbts. The Mitigation.Plan pi:ovides,teplacement watet"M the time 

~ place. ~ub'ed:bt·~¢. ~Qr-pfii;,rjiy w•b;r tight, 11,dJic,cnii k>-o~tih.e depl~ve,.eff«(Qf' 

,ground'-water :withdiawaton··the water·.availablefiifthe,suriace;ot ground .water·source·at:such 

tir(l~ ,;DT.d pla~ u.;ll,®."~·to •.$fY' 131~~ ~:' W!Uef rights . .Se.«·'OMR..43~03.b., ·The,PJan'.is 

based upon wropiiatei1tiin\il11tiQn,; and C41lculatJ~, ~~·~ ~P~ "84 ~~Hlim~ an~ 

calculationnv.em-#-etfotmeci by nr. Allan Wylie (~DWR.J. See CMR. 43·.m~e; Ex. B. :The 

.~im.ulations 4\11~ ~-...i9Jl' ~ ~r i;evi~~·by Dt •. ehad,~ B. JJ~k-YiaY: (P~k.'WtlY 

Engineeribg RI.LC)'. See'.F:its. a~·D. 
'REQlfES'I'·maltELJEF 

A&B hete~y mquestiUhe;Di~or to approve this plan in:oonfannance.-with the 

prt>ce.d~·-~ cnte.tia,1er!()rtltb1 CMR.43 •. 

;r\.A,::r'.[1':'l''\.-.li'l5· ; ':.:'~ ~;·tc·_,_V of)\·nm1cit ·:itQffl'I, 
:U.r'l·if!~~·~ .. .. , ·- ~ .. ~.1 . ..... -~e,,.,..,. . .,,~YV.?• •.... 

BARKER: ROSH0£T·-& SIMPSON t,Lit 

~·.······· .. · ........... . 
eaut .. L. An'i~n· 
Slfflh W~ ·s~g-r 
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Re.view :oflDWfl Analyst~ ofA&a Pepletio.ns· C~E. B.r.ockway-:P .E~ .. e·roc.kw.c,y 
~ngfne:e.rlng ·Augu~t. 6; ·:2009· 

:Alla"~Wyile oflPWR:·J·l'.ic1l~ed th• lmpactsJ)il the·Snike River.Qf.S,round water u~ bv·.A&B.-ll'rifatlo.n 
:DTstiitt due. t"o:_pumplng;andJrrlptlon. on. 2~063:e,cpanslon acres (puduant to.Junior priority·enlargement 
water.rights.);al)d -~~ addlti~,is t~· ~he·.11qµi,fttr an.~ts.n,~~, R:1~,r.· dµe:tb tb.e:;conv,rsrQ1f 9( i)1.8;~-~r~fr~ro 
around:water:'irrfgatJUft.:.to;a::;_urface:w.ater-so.otce-ihr.oU&h the i.canal'system. 

t6.,·ana.lY$ls:Qf de.pl,ttpns-assU.m.ed a::net t9n·sumptwe··ust. r,f.7,:.1Q-,af/a¢/Yfia r-wtf:h a total di~pfetfl;r.=:of 
4~40 af/v,ear~ ltWas.a~umed .ffiat 'the net.depletfon'wa°S.dlstrlbuted .unlf:or:mly·throuiho.utthe 188 
wells·of· the-iA&B system and:fltf. ~PA~·:"106ij( ~Q~~swltpin ~hl~h the well.~ were r~~e~ (I.~. 
apP.roxJmateiy 11 acr;es per·no.de) .. srnc«r.the,2,063 atreJ ate:sptead.throughout the dfslrlct:ln.var:yl~. 
=.amounts-at various ·1acatfons,· thls:,approach IHiasonabte. The· ESPAM '.ritodetwa1s:then used:to:slriuilate 
the,·steady state,d.~1.etfQ~:\Vlt~J,r.,· th$1i r~ch,s 'Of°t~,.:$,~~k'- ~tv,.r frpm. Asf\tQ11 rq-..,_~prq,f:t·i~rJ~g;. 
The Q~.vilsWashbowUo. BOhi°Jeach. sim.uiated steady stat~ideplijtfot• was il&lcufatell at.921:i.r/~a.r or 
.1.3 cfs.. 

Ttie ESP.AM model was .. nouu,Hor this review by Biockway.Englrieering. However,, tfie,~Rpfoach Is: 
reasonable· and -th~ Qutput·d{str.Jb.~tio.1nm<t totaJ,1$.~•dv :~fe dep(e~(on ~~tcb.es ttle (npµt 4ep~Jtort.-

The analysis by:IDWR ;of the lmpact,of conversion· of1,37'8;·aa:esJrom-,ground:-wateF lrripttonto surface: 

waJertrr.fuatlqn:frprolh.~,A;$Y.~,mll$$µn:tict\(hi.lt 1'te'-(Q.rtv.et:te,di_,~re,;were lo:cated li:1:·4 a.1:#1$:.S.: 
ieptcl'Qd by·tne,:A.&8:lr:rfgatfbn .01strilct:J~h·ir.lo.catk>n oftl\e conv~r.ted: actes). ·t1teseiarea·s \Wte{then: 
locatedJn.Hie:proper £5Pl1\t nodes-an~·1h, mgd@J nania,;~~¥ $.ltJ.• lbe neh~Q$.f~~ (r,p,~,?~f",Q(~ 
to.lfl,·;,q~Tfer.w,a.s.d~~r.m.ii:led.'~V, tUvldln.s'tb~:"poJted:ar.,nu.al {ZOU&} jo.i.ume::d.eltve.r.ed to, f.ite.: 
tonveBJo.n icresiby...A&B(.~873 ~Q by=th~ acii!s ·tnnvertect(~781ac).-to get a.vah.ie,of> 2,81~.if(.at~ •. l'hls! 
v.,..,,-r~lude.s tb~ e<;>ns,.un,plJv:e. µ.~ fotso~~~y·n~t'P.~OOP..h11 frcno ~fi~·•q~Jf1r:~~g 4~eP.J1.erw1a.t~n:o,f 
th ,!!tdditl· ... ·tio·'i". ti :·d•l · t· .a··. ~l!lse" ·d :a~·.t1-.....-i~".iffi··· "I · ... ,;;toeo ~urring ... wltk.!!'Uiface fffloaflO:n • . ,e ~ .. ,.,J)a .t ,-Ir a ,,(!Cf'e. ,1,1,~ 0. ecr.~v . Pf" \;d\.1\1.(.1. . .i; e,K; .. " c~ . ·, . u~ '.P-

tflis.~J)a(y${![~h,QW,~ P:M.t."JM>$fiiv~:'fmp.~~:·.;,:11.the;.~vll'J:W"$b.bow.fto'Bt.ifi,_Jf#a~ll oftos$·;a~r,~~~lt/y~ar· 
· and thtt steady, stattflotal_pln ls{etjual to the .. 3,873 •ross:deHve'LY to the,co.nverted a.er.es. T:he.·ESP.AM 

moc!el was not run'.by Brockway"Eh_gJne,rlqg fpr-.t~ fl!V.~~ the:a$S~JJll)'t1oe,·s a" re~s~n.,1>1, a~cJ:#l~ 
~1i1q,utdrstrI.b.'1tJO.oln.d:tQuif.$teady.:$tate ·d.QpietJo.n rna.tche~ the 1,;p:ut. 

The··ana~~sfs'ofthe1Gantr.lbutlon from.icanal.conveyance fosstiJ:lflWR.assumed,;thaf.the frr.ts,tlpn·wa\~r 
f.Qr-'~e.mmJArjfon·:a~PID(·Ym :d ti db. :,-,,.-~ii:.e;·iffW .,..·rn ~t ~.i'h!li~rn t!h ·t· 'R t(),~a i~ ·ls JSl!med A: 
··' •• :\1~_:.,,"'!1:1'!,lf.~ , ..... ····-'-''-~- ... ?P,"\I:. --~ . . Yl~ .. ,. ·-~~ .. ,, ... ,.,., .. ,:. ~11f,., "'Y'>',.~.i:l~'if .. ,'of .. - J~ . .. 'if,-., P.1.J~,-- .. ,,·": ... ---·· 
frorib\.BQ1.1alsri'·:and ·a$Cime1::a-3.os 10.ss:of:the rep0ttecU1ell\ietfes~. purpoftid tcHi~ ttt~ ~ine a~; ·· 
Norihsfde .Canal ,Company.-

A.tietter,estlmate:ofthe!eoi'iveyance loss.can be-achieved by usln,•the Wot.Stell method as outnned in 

the Hu~~.1~.rep0,t. tht~ @~ly~ls ~~.s P.~ Jn ib&J S~~~~fW.t.i,r Q.,~Jltlcm ~Ex~if~eporj of SeptJmPi!r' 
~6- ...... oo· -~ Utlll·j· · . :'.cf ··~~"M· •h ·t · . M'~ a· .,. ·: ~,.i.-. · · ~· 111· .. i,,;.tna p• 1 ·c··. ·~1trite· · d';tb' ,... . . T ,-th~·M 1· '.A •. 'I~ ...• • .... «.tfl8 ... ;l!lrU nyu, !- a ~e.py1·,,. rQ~r\.,.,.y "'II' .l.11;:"1.1~.~ . ~ e~,~ . a . B .05$8$ 0. . . In. 



canal ind laterals-.used to-deHveno the converted acres~ C?arial and lateral.widths were digitized and the 
Womell.equatl~n, utlll~tng· t~, wetted .area and ~epag• ra• fo.r:the Po_rtne.uf silt Joam ~ii$, -~s. u~d 
W.'~lc~I~~ IQJ-s. This an~tysi~ ~ho:wed th-..J th~ to1ar-.*°ag~ ton in:,th~.caoatsysterr.-to the converted 
acres ls·about122 percent of-the system·capaclty. Therefo~;,an ·estimate ot·22% loss In the:reach Is 

~orejustlfr-i,t;,1,·than-the·3096 lo~·assum~ by IDWR.-

The-cittaehed.spreadsheet=with .aerial phoJ.~· sh9ws the Brockway Engtn~~nns analy~t~ an(I the IDWR 
.1rti.lV.$.i$) ~sfn,;th.s--..r,d u~d iitt,. e$UJTI•~.:d. io:ss,t.d:'th~.fQt1@·ned1aJ:"'$.i ~s;;ilts .lr:a)n estlmat~d posltt\ft!'. 
rn1paet'ln .. the Devll's:washbowt"to Bulil reach onsa-acre feet-per:yeaf compared to the IDWR estimate 
of-34:l. acre.feet per year. .Agarn, the ~fAM model·was 11~t ~ll for'~e ~ro.~~Y Engineering rev~ew 
b\lt ~e dttpl~tJon values ate linear With la,put v.olu,:nes.$0-ffie B.ro.~kwav .Engineering .estJmate$ ;ire 
naultlptes·ot:the IDWR values (.22/.30::..7.33). 

At the request ofA&B Irrigation Dlstrlct(Memo from D. Temple, .Aug:10, 2~) , ·1owR (Alan Wylfe) 
analyzecUhe benefits to Snake River Reaches-from the fmplementatlon of 121·acres under the CREP 
prqg~m ~n the A&B Dist~ct. ·-n.,~~·.acres ar~~separat@ ftJ>n:t.the.·cREP acre, ·credited to IGWA. ·The 
a"'iysls 8SS\4ined ·that the 1zu1.c:res-were :lo.cated In·Sec 2s~ .. 15, and-22. T8S:R23E and Secs, 6~,and s TBS 
1t2ae and~the·net reductf~n In aq~tfer depletl_o·n·was~·l.7:7 ,f/aqyear. T~ts ,_ppears. consiste.nt--with th,e 
assumptk)n·tbat a cover crop on the CREP·acres would accolnt.for about 1/3 of a·n a.ere foot per year ·so 
·thatlhe·-full d'op consumptive use could-not-be attributed to teduced·depletion of the·aquffer .. 

wvire·_p~rf4>triied a $lmutatfon with .the::ESPAM. tr!Qdel-slrtlfla'i' toithe ·steady.stateianalysls. performed for 
·the A&a··converslon·.acres.. r.otal reduce.d·if•p(eJti;m 'lnpµl·:~g:tht:m.Pdehtvfl'J':C.~ l~~laJe.d ~~·12i.a9~S.X: 
1·~11 ,f/ac/ve•r o.t 23i4··af l'le•r.- The e.P.A.M··$teldY sta.tt;mod.ijhho.w$ a. total:.of:214 afJyear steady 
-state.'0UU,Utfor:a1r snake Rivet.teach.es;. The ESPAM.model:calculated .oev.ns·.washboWI to Buht.readl. 
-stea~v. slat, ·~epf~lcm. redq~Qfl·· ~: ~~ ~f/y,;~r-! Br0.~~;'.~,:111~~~'1Ps4!~f nc;,t run:th~ ~P.AM.mo~e,-
to co.nflnn.·the l'OWR·output~ buuhe r.esults~ppea:r·reisar1.~tile:.,, 

¢.9_n,bf ~ln1 iji~, pr,vtous .a"al\'$1$ of .th~·q)l)'V~~loo :Qf.~78 tcrtlt·of B Jao.ds.-Whf~h .re~lt~'il i(I a: berJ~cial 
.i~pact on tt\Et· Oev.lfs ·wa$hbtlwUo Buhl teach af· 1055:af(. yijat. with .the 42:af/year· attributable to t~e 
121 A&:6 CREP acre~ re~ult$-in a d,a~a$e:Jn depJ.~tfpn,,qf iQ97· ~f/year. 

·.:2 
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Travis L. Thompson, ISB #6168 
Paul L. Arrington, ISB #7198 
Sarah W. Higer, ISB #8012 
BARKER ROSHOLT & SIMPSON LLP 
113 Main Ave. West, Suite 303 
P.O. Box 485 
Twin FalJs, ldaho 83303-485 
Telephone: (208) 733-0700 
Facsimile: (208) 735-2444 

Attorneys for A&B Irrigation District 

BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF DISTRIBUTION OF ) 
WATER TO WATER RIGHT NOS. 36-02356a, ) 
36-07210 & 36-07247 ) 

IN THE MA 1TER OF THE MITIGATION 
PLAN FILED BY A&B JRRIGA TION 
DISTRICT 

(Blue Lakes Delivery Call) 

) 
) 
) 
) 
) 
) 
) 
) 

CM-MP-2009-002 

A&B IRRIGATION DISTIUC'l''S 
RESPONSES TO UNIT A 
ASSOCIATION'S FIRST 
DISCOVERY REQUESTS 

COMES NOW, A&B IRRIGATION DISTRlCT ("A&B"), by and through its counsel of 

record, pursuant to the Department's Rules of Procedure (IDAPA 37.01.0l et seq.), the Idaho 

Rules of Civil Procedure, and hereby responds to the Unit A Association's First Set of Discovery 

("Discovery Requests") as follows: 

GENERAL ODJECTIONS 

l. A&B objects to the Discovery Requests and to the definitions and instructions to 

the extent they purport to require discovery responses beyond that required under the 

Department's Rules of Procedure and the Idaho Rules of Civil Procedure. These responses are 

provided in accordance with the Department's Rules of Procedure and the Idaho Rules of Civil 

A&B's RESPONSES TO UNIT A ASSOCIATIONS' FIRST DISCOVERY REQUESTS 



in priority. A&B also diverts and uses storage water for certain lands within the District through 

water rights 1-2064 and 1-2068. To the extent storage water is delivered to the converted lands 

in a given irrigation season A&B admits that particular water is not available for use on other 

District lands within that irrigation season. However, A&B denies this action reduces the water 

available to the District for use on other District lands. 

REQUEST FOR ADMISSION NO. 3: Please admit that the Mitigation Plan proposes a 

change in water source for the Unit B lands identified in Exhibit A to the Mitigation Plan. 

RESPONSE TO REQUEST FOR ADMISSION NO. 3: Admit. Since 1993, 1995, 

and 1996 A&B has provided storage water instead of ground water to the Unit B lands 

indentified on Exhibit A to the Mitigation Plan. A&B has also de1ivered drain water from 

adjacent District lands. 

REQUEST FOR ADMISSION NO. 4: Please admit that you do not have the consent 

of all beneficial users of the surface water rights to the terms of the Mitigation Plan. 

RESPONSE TO REQUEST FOR ADMISSION NO. 4: Objection. The terms "all 

beneficial users of the surface water rights" are vague and undefined. Notwithstanding this 

objection, A&B denies that a third party's "consent" to the terms of the Mitigation Plan is 

required. 

REQUEST FOR ADMISSION NO. 5: Please admit that water rights are appurtenant to 

the land upon which they are put to beneficial use. 

RESPONSE TO REQUEST FOR ADMISSION NO. 5: Denied. The request is vague 

and calls for speculation. 

REQUEST FOR ADMISSION NO. 6: Please admit that you do not have Unit A's 

consent to the terms of the Mitigation Plan. 

RESPONSE TO REQUEST FOR ADMISSION NO. 6: Objection. The term '~Unit 

A" is vague and undefined. While A&B is generally familiar with some landowners that have 

been affiliated with the so-called "Unit A Association", A&B has no knowledge as to the 

membership of the "association" and therefore is unable to respond. Notwithstanding this 

A&B's RESPONSES TO UNIT A ASSOCIATIONS' FIRST DISCOVERY REQUESTS IO 



objection, A&B denies that a third party's consent to the terms of the Mitigation Plan is required. 

REQUEST FOR ADMISSION NO. 7: Please admit that the Enlargement Rights are 

junior in priority to the surface water rights. 

RESPONSE TO REQUEST FOR ADMISSION NO. 7: Admit. 

REQUEST FOR ADMISSION NO. 8: Please admit that the Mitigation Plan proposes 

curtailment of water right 36-2080 as well as conversion of Unit B lands from groundwater to 

surface water irrigation. 

RESPONSE TO REQUEST FOR ADMISSION NO. 8: Admit. 

REQUEST FOR ADMISSION NO. 9: Please admit that A&B Irrigation District does 

not hold legal title to the lands upon which the surface water rights are put to beneficial use. 
REQUEST FOR ADMISSION NO. 9: Admit. 

~ 
Dated this _I_ day of February, 2010. 

BARKER ROSHOLT & SIMPSON LLP 

Attorneys/or A&B Irrigation District 

A&B's RESPONSES TO UNIT A ASSOCIATIONS' FIRST DISCOVERY REQUESTS 11 



VERIFICATION 

I, Dan Temple, general manager of the A&B. in the above title action, declare, under 
penalty of perjury under the Jaws of the United States, that I have read A&B IRRIGATION 
DISTRICT,S RESPONSES TO UNIT A ASSOCIATION'S FIRST DISCOVERY 
REQUESTS and the answers to the above requests are true, accurate, and complete to the best 
of my knowledge and belief. 

SUBSCRIBED & SWORN to before me this j_ day of February, 2010. 

(i)lA,;Qy I g')·, :02-w>\l\'l , 
Notary Public in and for the State oflda~ 
My Commission Expires: :3 - ,~{q -'7_ 

A&B's RESPONSES TO UNIT A ASSOCIATIONS' FIRST DISCOV!:RY REQUESTS 12 
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. I 
i'\ 

I 

.&tmr nf JJba~n 

License and Certificate of Water Right 

Wat.er Lieense No,-~W .... _ .•...•.• 
Water DistrictN.,__ ___ _ 

Amount.._,.,i.,tJOO..QOO.,.llgJ.'13 teet ~wnum Maroh 30! 1921 

"THIS IS TO CERTIFY that umm S'l'.mfS Oi' AMBRICA, Acting ~augb B. E. S'l'OtJ'ISM!BB, Dis#irict 
of counsel u.s •. .lleclamtion Senica mad r ti f ·ennit to • te th : · · : .. :·::~ 7par·tland, Oregou , eapp1ea on orap appropna e 

public ~or.the State of Idaho, dated March 30, 1921 , 19 ; that Permit No. B-269 

was Issued under said !lm!)icatiQ!l..i that Certificate of Completion of works, with a carrying capacity- of aare par 81Jllllw 
l..,0.9~-feet,Jwae issued thereunder on · J'Ul.7 l2,- l9S8 · , 19 , ahowing that said works 

were co~pleted on the · l&th day or Ma7 , 19 51 ; and that on the 22nd 

day of April , 19 4l , 

UNITBD .S'l'A'?BS OJI' AMltRIOA 

of POJ.Ttland , State of , ma.de proof to the satisfaction of tbe 

Cmmissicmar ot "RDol,mnaUon of Idaho, of the right to use the waters of Snake liivel' 

, a. t.n"butary of Columbia River/ , for the purpose of danestic end irrig8t1on 

pUJ.'pooea , under Use Permit No, B..269 of the Coimliss:Loner ot .ReclemaU on 

1111d that said right to the wte of said waters has been perfected in aooordllllCtl with the laws of Idaho, and is 

hereby. eonfirmed by the Commillllioner or ReclalJlatlon of Idaho and entered of record in Volu.me 'l 

of Licemies, at page 4118 , on the fth'• day of 111]:y:. , 19 42; 

The right hereby confirmed dat.es from lfarch 301 1921 , 19 

The Point of Diversion is located 

in the swt ¾ "Sli" ¼, See.- 1m· ,Tp. ·ors 

That the amount of water to whieh sueh right is entitled and hereb7 confirmed, for the purposes aforesaid, 

is limited to an amount actually needed and beneficially used for said purposes. and Bha1l not ezceed 1tHtt NG , 

~"t:{APJuff=ra~t~a t~~t tCr ra~i: an'f ~~~.,~~i!'~~ :a ~!.:,::rt~e 
Description and location or llBe: · nonge. 

Twp, Range Forty-acre Tract 

sot the canalo o 
ce o1' use ere: Ab 
od1116, Blsck1'oot 1 

terpr1so I>ist., Ha 

No. Acres No. Acres 
Described in Permit Actually Irrfgated 

The right to the use of the water aforesaid hereby confirmed is restricted to the lands o~ place of use 

herein described, as provided by the laws of Idaho. 

WITNESS the. OOlll and signature of the Commissioner of Reclamation, affixed ,at Boise, Idaho, 

this ,11.\ti; day of . .ruJ.i· 

(SEAL) / 

~ .::.a..i.... ........ ,. •····• 
• 

.;...:. .. " 

, 19 42 

B.V.BBBG. 

Commisaim1,;: of Reciamriiioo········ 

.• • '~ . ~-: • ! 
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&tntr nf 3Uut4n 

License and Certificate of Water Right 

Water Lieense,No ...... lMU .......... . Amount. ... aO!Lll• f.a!IA ....... . 

Water District No.·-························· "Priority _.;tan.. .JA • .. 1939. 

THIS IS TO CERTIFY that JACK J, :cucAS 

or Culdesac, Idoho , made app)ication for a permit to appropriate the 

public waters of the State of Idaho, dated Jan, 15, 1939 , 19 ; that Permit Nol8'12l 

was issued under said application; that Certificate of Completion of works, with a carrying capacity of 

,06 . second feet, was issued thereunder on August 5, 1940 , 19 , showing-that said workB 

were completed on the 17th day of 1'Jly , 19 40 ; and that on the 21st 

day of . ,T"aly , 19 4l , 

.TAC.lt J. LUCAS 

of C!lldeeae ' State of Ideho 

Oamniesioner ot Recle11PUon 

epri!J8 .,.a-~ , for the purpose of irrigation 

~8 of~ 

and that said right to the U11e of said watern h1111 been perfected in 110COrdance with the 

hereby confirmed by the C · oner of Reclaination of Idaho and entered of reco 

27th day of l4arch ,19 42; 

The right hereby confirmed dates,om January 16, 19~9 

Tba Point of Diversion is locatod '\ 

in the S'llt ¾ SE¼ ¼, Sec, 26 

cubic r eet per second. 

Deacription and location of use:, 

Twp, Range Sec. 

36 N 5 Ii 26 

3 1' , B. MJilez peroe County 

y confirmed, for the purposes aforeiald, 

aaid purposes, and shall not aceed • 06 

No. Acrea 
Actually lrrigat.ed 

5.0 Acree 

The right to the use of the water aformaid hereby coimnned is restricted to the lands _or '·p1ace ol use 

herein described, as provided by the laws of Idaho. 

WIT~ the seal and signature of the Commissioner of Reclamation, affixed at Boise, Idaho, 

this 271.h day of 11.Bl'Oh , 19 •B 

(SEIAL) 

B, V. BIBG 
---·-······--······c_om_m_i#ionB!'_.-··oJ Redamalion 



, / 
DUPLICATE OF ORIGINAL 

State or Idaho 

Department of Water Admin111tratlon 

LICENSE OF WATER RIGHT 

License of Water Right No. R-670/01-2068 Priority July 28, 1939 Amount* 1,400, 000 AF 

THIS IS TO CERTIFY, that __ th_e_U-'-. _S.;;_;.B_U"-RE'-'-A_U"--O'-F_RE-'--C'-LA __ MA_T---']_O_N ____ _ 

of ___ Bo_is_e __ , _Jd_a_h_o _______ _. has complied with the terms and condition11 of Permit 

No. R•670/0l-2068 issued pursuant Lo Appllcallon for Permit dated July 28, 1939 ---'----------
and has submitted proof to the Departmenl of Waler Administration on November 16, 1965 

it 
that JQ!:hae applied water to a beneficial use; an examination by the Department indicates that the 

works have a capacity of 1,400,000 AF and thnt a right to the use of water fro!ll __ _ 

the Snake River tributary of ___ _ 
.# .. ,,_,, . ..,.. •j' ;., ..•... , ..... 

the Columbia River}' ·., · .. i,--... -_-_·:.:·1~ ·•~\Jit'tt~'1/~nned in the following amounts: 

Amount 1,200, OOoafror_, 'l\_~,\ -~~J~T~~§ _ x:i~~:l .dr,;'.~~ .. m .. 'l~(;~~ ~1 (both dates Inclusive) 
/' '--l~;:, _6*ifgalt®':::_.,. •l,~.,.;~'r :;, -n:r ,{~ii~~· ,,~'; 

Amount. ____ _..,.for ~f""'' ·!\;, , •• ,.... from .... , .. «!,. .,,;:· .. ·--(both dates Inclusive) 
.,·' • .!"!µ!;, -~thi~;:· .--=··· .l ·,. t?··=~. -\~- .:i.~::!';;. \. 

AmoUDt 1,200, 00QA[~!-\hPQWer .. : \ from Jan, 1 to DecA~tJl~lbol./_1 dates inclusive) 
F ·,;_\;: -CSelieration, 'b,.'>tu',;r. ,,.,,·:c. ·; stored 

Subject, howevof, to the i,tillQ!ttbp that n~Jnore thnn * 1,400,000 AF':_ aji/vip.'leribe lllmlllll 11l 

any one time, kid wa~i~ J ~ clivo;f,ted ~Oilu. the 
1 <, ' \ 

J NEa ol Sec~~-i~,,:: .. ~- 'i ~ rRe;·,.45 East B ~-, \, 
.·: :;· ·:i~\~ :µ,~~, .ih~ ~: .:::- .• '.:~:: ~:~r· j .• :1 • ;_,~i- -r! ~to;M -; 

in the county'of Bonnevtl;le Ing '•ii[an4'iiht1,,~~i,llil'101mt ~l.iw~ii'!f S!)~ and t,l> which such 
; t ;:·r::: ni!:· ;r;:· .t:1 1'~- ~-l: ,it- ·i11. ,::.:: ;' ~ · ·i 

right ls cntit)ed and confirm~ ie;~ the ~Oa.8.1!,,llforc~iti ~,AB ·li.@lted to the·amoiii,t which can 
; .. ,; ;, rn1:H~;l\hn~i~~)i~!i ::1Wi~_:.~=rr:·i .:r~-W~!l. 1 _''\\;1~1v·~~:~~Y;Hi:~~· .i ··...... ;~ 

actually be b~miw,~,l~ used ~nd 11~U~t exceed , , 1,206,000 a.ere fee~~~~~*•---
:_ ,·_;\}i~._'~ *1,•i:'QO~OOO A~.;l,n<;~es.f •. ~,g~,QOOAF of active 
·, ·· .. :.::;·,:·,. ', ', , -. , ' storage,tiitt 200..,0® AF '4t i'i1'1¢tive or dead 

Descrlpt~ri'~·,w.~ii\,n of plll-Ce of use: storage. '· .. ,//~!j;t'" _/ 
. .... . .. -. . . . ... . 

...,,_ IIANGI TOTAII 

Total numbor of IIUV$ irrigated ______ _ 

** The UBe of water under this license, when combined with water diverted under other 
water rights held by the organiZatlons listed in Exhibit A, shall not exceed that required 
for the consumptive requirements of the crops irrigated plus necessary and reasonable 
conveyance losses. 
The right to the use of the water hereby confirmed is restricted and appurtenant to the lands 

or place of use herein described, as provided by the ln.ws of Idaho. 

WltnoBS the seal and signature of the Director, 11!flxed at Boise. Idaho, thia 19th day of 

March 19__'.!,!_. 

-



• EXHIBIT A 

Atia.chment to License of Water Right No. R-670/01-2008 

Lands within the project boundary are served by and/or are witbin the boundaries 
of the following organizations: 

Aberdeen Springfield Canal Co. 
Blackfoot Irrigation Co. 
Burgess Canul & Irrigating Co. 
Butler Islnnd Canal Co. 
Butte & Market Lake Canal Co. 
Clark & Edwards Canal Co. 
Corbett Slough Ditch Co. 
Craig, l\.'Iattson Canal Co. 
Danskin Ditch Co. 
Dilts Irrigation Co. 
Enterprise Canal Co., Ltd. 
Falls Irrigation District 
Farmers "Friend Irrigation Co., Ltd. 
Harrison Cnnal & Irrigation Co. 
Idaho Irrigation District 
Island Irrigation Co. 
Ln belle Irrig:.1 ting Co. 
Lenroot Canal Co. 
Liberty Park Irrigation Co. 
Long Island Irrigation Co. 
Lowder Slough Canal Co. , Ltd. 
Martin Canal Co. 
Michaud Division, Fort Hall Indian Reservation 
New Lava Side Ditch Co. 
New Swcdon Irrigu.tion District 
North Rigby Irrigation & Canal Co. 
Owners Mutual Irrigation Co. 
Parks & LewisvUle Irrigation Co. 
Parsons Ditch Co. 
Peoples Can..'ll & Irl'igution Co. 
Poplar Irrig,t tion District 
Progressive h'l'igation District 
Reid Canal Cu. 
Rigby Canal & Irrignting Co. 
Riverside Ditch Co. 
Rudy Irrigation Cnnal Co. 
Shattuck Irrigation Co. 
Snake River Vnlloy Irrigation District 
Swmydcll Jrrlgntion Distl'ict 
Texas Slough Irrigation Co.na.l Co. 
Trego Ditch Co. 
Utah-Idaho Sugar Co. 
Watson Slough Ditch & Irrigation Co. , LW. 
\Vearyrick Ditch Co. 
West Labelle Irrigation Co. 
West Side Mutual Cnnnl Co. 
Woodville Canal Co. 

/ Palisades Water Users, Inc. 
Burley lrrib'!ltio11 District 
·Milner Low Lift Irrigation District 
Minidoka Irrigntion. District 
North Side Canal Co. , Ltd. 
North Sitlo Pumping Division 
Minidoka Project (Unit A) 
City of I>oc11tello 
Fremont-l\'lndison Inigation District 
American -Palls Reservoir District it 2 

........ 

(~'_l- .:Jc)~,·-:Jg-~ 
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3 Roger D. Ling, Esq. 
LING, ROBINSON & WALKER 

4 Attorneys at Law 
615 H Street 

5 P. 0. Box 396 
6 Rupert, Idaho 83350 

Telephone (208) 436-4717 
7 Facsimile (208) 436-6804 

ISB No. 1018 
8 

9 Attorneys for Applicant, 
A & B Irrigation District 

10 

11 
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BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATIER OF DISTRIBUTION OF WATER ) 
TO VARIOUS WATER RIGHTS HELD BY OR FOR ) 
THE BENEFIT OF A & B IRRIGATION DISTRICT ) 
AMERICAN FALLS RESERVOIR DISTRICT #2, ) 
BURLEY IRRIGATION DISTRICT, MILNER ) 
IRRIGATION DISTRICT, MINIDOKA IRRIGATION ) 
DISTRICT, NORTH SIDE CANAL COMP ANY, ) 
ANDTWINFALLSCANALCOMPANY. ) 

-----------------) 

REQUEST FOR APPROVAL 
OF MITIGATION PLAN OF 

A & B IBBIGATTQN PISTHICT 

COMES NOW A & B Irrigation District, an irrigation district duly fonned under 

the laws of the State of Idaho, of P. 0. Box 675,414 11 th Street, Rupert, Idaho 83350, by and 

through its attorney of record, and submits the following proposed Mitigation Plan, to-wit: 

1. That pursuant to a letter dated April 22, 200S, addressed to the United 

States of America, acting through the USDI Bureau of Land Managements from Cindy Y enter, 

Watermaster of Water District 130, which letter ultimately was delivered to the Bureau of 

BEQJIF.$T EQR APPRQYAJ. OF MJTIGATIQN Pl.AN QE A 6t. B JBBJGATION DJSTBICI - 1 
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Reclamation and A & B Irrigation District on April 29, 2005, A & B Irrigation District, the 

equitable owner of the following water rights was advised that it would be required to provide 

replacement water as mitigation for depletions to flows of the Snake River caused by its ground 

water pumping pursuant to the Director's Order issued April 19, 2005, in the above-entitled 

matter. The water rights listed in said letter are: 

36-15127B for the irrigation of 1,751.5 acres 

36-15193B for the irrigation of 18.9 acres 

36-15194B for the irrigation of 152.4 acres 

36-15195B for the irrigation of 135.6 acres 

36--15196B for the irrigation of 4.7 acres 

TotalAcres: 2,063.1 

2. Said water rights have priorities of April 1, 1984, April J, 1965, April 1, 

1968, April 1, 1978, and April 1, 1981, respectively, subject to an appeal of that priority date and 

the date of subordination now on file with the Idaho Supreme Court. 

3. The 2,063.1 acres covered by the above water rights are entitled to divert 

four (4) acre-feet per acre each year, or a total of 8,252.4 acre-feet, and the ailnual consumptive 

use of water in the irrigation of said 2,063. l acres is 1.6 acre-feet per acre. 

4. A & B Irrigation District presently holds an equitable interest in Water 

Right No. 01-02064 for the storage of 47,593 acre-feet of water in American Falls Reservoir 

when the active capacity of American Falls Reservoir is 1. 7 million acre-feet, and an equitable 

interest in Water Right No. 01..02068 for the storage of 90,800 acre-feet in Palisades Reservoir, 

BEQI IESI E!lB APPBQYAJ, OE MITJGATTQN Pl AN QE A & 8 IBBIQATION DISTRICT -2 
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3 which reservoirs are owned and operated by the United States of America, Department of 

4 Interior, Bureau of Reclamation. 
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5. A & B Irrigation District is the equitable owner of Water Right No. 36-

02080, which entitles A & B Irrigation District to divert 1100 cfs from the Eastern Snake Plain 

Aquifer foi' the irrigation of 66,683.2 acres, which water right is held in the name of the United 

States of America, Department of Interior, Bureau of Reclamation. 

6. The above water rights are used for the irrigation of lands within A & B 

Irrigation District pursuant to a contract with the United States of America, Department of 

Interior, Bureau of Reclamation whereby A & B Irrigation District operates and maintains said 

project, and is in the process of paying for its landowners the construction costs of the project, 

including its pro rata share of storage facility construction and all of the operation and 

maintenance costs of that portion of the project transferred to A & B hrigation District. 

7. A & B Irrigation District has converted 1,377.8 acres irrigated under the 

above ground water rights to irrigation from surface water using storage water under the storage 

rights above referred to, which conversion fully mitigates any alleged injury to senior surface 

water rights or senior ground water rights, as such conversion has reduced the consumptive use 

of ground wate~ on said acres at the rate o~ 1.6 acre-feet per acre, for a total savings in 

conswnptive use of grtnmd water in the amount of 2,204.48 acre-feet. 

8. The average annual surface water diversion use on the above 1,377.8 acres 

within A & B Irrigation District that have been converted from ground water to surface water is 

3. 7 acre-feet per acre per annum. This conversion therefore provides a minimum of 2.1 acre-feet 

BEQUEST FOB APPBQYAJ QE MDJQATJQN PI ,AN QF A ct B JRBJGATIQN mmicr -3 
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Curtailment of the irrigation of these lands has occurred for the first time in 2005, 

or was a continuation of a curtailment that was accomplished and part of the A & B Irrigation 

District mitigation plan submitted in response to the Rangen Curtailment Order in 2004, and such 

curtailment is further mitigation in mitigation plans, past or future. 

13. The above mitigation plan submitted by A & B Irrigation District, who is 

the holder of the junior-priority ground water rights above described, identifies actions and 

measures to prevent holders of senior-priority surface water rights or ground water rights from 

suffering material injury, regardless of the definition, caused by the diversion and use of water by 

A & B Inigation District of ground water within an area having a common ground water supply. 

WHEREFORE, A & B Irrigation District requests that the Director fully consider 

the above mitigation plan and that the mitigation plan be approved in regard to the delivery call 

above referred to and made in this proceedings by surface water users. It is further requested that 

in the event more specific information is necessary or desired, A & B Irrigation District requests 

the opportunity to provide such additional information, including identification of specific 

location of acres being irrigated with recaptured irrigation waste and drain water and the specific 

location of the lands formerly irrigated with ground water whi_ch are now being provided an 

alternative source of water from surface water sources. 

Respectfully submitted this 12th day of May, 2005. 
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CEBTIEICATE QF SEBYICE 

I hereby certify that I have this 12th day of May, 2005, served copies of the 
forego~ng Req_uest for Approva_l of Mitigation Plan of A & B Irrigation District upon the 
followmg parties by the method indicated below: 

Josephine P. Beeman l:J us Mail, ppd Jeffrey C. Fereday Ei US Mail, ppd 
Beeman & Associates Facsimile Michael C. Creamer Facsimile 
409 W. Jefferson l.8J E-mail Givens Pursley, LLP 181 E-mail 
Boise, Idaho 83702 P. 0. Box 2720 
jo.beeman@beemanlaw.com Boise, Idaho 83701-2720 

E:JUS Mail, ppd 
jcf@givenspursley.com 

C. Tom Arkoosh mcc@givenspursley.com 
Arkoosh Law Offices Facsimile 
P, 0. Box 32 Im E-mail Scott L. Campbell 181 US Mail, ppd 
Gooding, Idaho 83330 Moffatt Thomas D Facsimile 
a!o@cableone.net P. 0. Box 829 181 E-mail 

Boise, Idaho 83701 
W. Kent Fletcher fj US Mail, ppd slc@moffatt.com 
Fletcher Law Office Facsimile 
P. 0. Box 248 l&I E-mail Kathleen Marion Carr 181 US Mail, ppd 
Burley, Idaho 83318-0248 Office of the Field Solicitor a Facsimile 
wkf@pmt.org 550 W. Fort Street, MSC 020 E-mail . 

Boise, Idaho 83 724 
John A. Rosholt l:JUS· MailJ ppd 
Travis L. Thompson Facsimile · Gail McGarry PN-3100 Eius Mail, ppd 
Barker, Rosholt & Simpson l8J E·mail U S Bureau of Reclamation Facsimile 
113 Main Ave. W., Ste 303 1140 N. Curtis Road 181 E-mail 
Twin Falls, Idaho 83301-6167 Boise, Idaho 83706-1234 
jat@idahowaters.com emcgany@pn.usbr.gov 
tlt@idahowaters.com 

Allen Merritt CJ US Mail, ppd 
John K. Simpson f:JUS Mail, ppd Cindy Yenter Facsimile 
Barker, Rosholt & Simpson Facsimile Ida. Dept. Water Resources l&l E-mail 
P. 0. Box 2139 l&I E-mail 1341 Fillmore St., Ste 200 
Boise, Idaho 83701·2139 Twin Falls, Idaho 83301-3033 
jks@idahowaters.com a!len.merrittlidwr.idaho.gov 

cindy.yenter idwr.idaho.gov 
... ..,. 

Michael Gilmore l8l US Mail, ppd 
Ofc of the Attorney General D Facsimile 
P. 0. Box 83720 l8J E-mail 
Boise, Idaho 83720-0010 
mike.gilmore@ag.idaho.gov 
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BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STA TE OF IDAHO 

RECEIVED 

FEB O f 2010 
DEPARTMENT OF 

WATER RESOURCES 

IN THE MATTER OF THE NORTH 
SNAKE AND MAGIC VALLEY GROUND 
WATER DISTRICTS' 2009 JOINT 
MITIGATION PLAN FOR 2009 

Docket No. CM-MP-2009-002 

(Blue Lakes) 

IN THE MATTER OF A&B IR Rf GATION 
DISTRICT'S RULE 43 MITIGATION PLAN 

(Water Right Nos. 36-02356A, 36-07210, and 
36-07427) --- ·-------------- ------ _ ----· 

5820)-000 )/LEGALi 7554910.2 

DIRECT TESTIMONY OF 
GARY OTTMAN 

SUBMITTl~D ON BEHALJi' OF: 

UNIT A ASSOCIATION 

Fchnrnry I, 2010 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

DIRECT TESTIMONY OF GARY OTTMAN 

CAN YOU PiEASE ST ATE YOUR FULL NAME AND ADDRESS? 

My name is Gary Ottman and I live at 2860 East 1100 South, Hazelton, Idaho 83335. 

My work address is the same. 

WILL YOU PLEASE DESCRIBE YOUR BACKGROUND? 

I grew up on the land that I am currently farming, which is located within Unit A of the 

A&B Irrigation District. I am a second-generation farmer and have farmed for 34 years. 

I graduated from Minico High School in Rupert, Idaho, in 1977. 

HOW ARE YOU CURRENTLY EMPLOYED? 

Self-employed. 

WHO ARE YOU TESTIFYING FOR IN THIS MATTER? 

Unit A Association ("Association"). I am the President of the Association and I am 

authorized to testify on its behalf. I have been the President since August 23, 2005. 

WHAT, GENERALLY, ARE YOUR DUTIES AS PRESIDENT OF THE 

ASSOCIATION? 

Some of my duties include maintaining the records of Unit A Association and carrying 

out the decisions of the Association's Board of Directors. 

WHEN AND WHY WAS UNIT A ASSOCIATION FORMED? 

Unit A Association was formed on July 1, 2005 and the first official Association meeting 

was held August 23, 2005. The Association was formed for a variety of reasons, all of 

which are related to what some members of Unit A felt was inequitable treatment of Unit 

A landowners by A&B Irrigation District ("A&B") as well as the lack of transparency 

from the A&B Board of Directors ("A&B Board"). A true and correct copy of the Unit A 

DIRECT TESTIMONY OF GARY OTTMAN - I 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Association 2005 Resolutions providing a more detailed description of circumstances 

surrounding the Association's formation can be found in Exhibit A, attached hereto and 

incorporated herein by this reference. The Unit A Association Resolutions is a document 

maintained in the ordinary course of business and in the business records of Unit A 

Association. 

WHO ARE THE MEMBERS OF THE ASSOCIATION? 

The Association is comprised mostly of smaller farming operations within Unit A and 

approximately 30% of the landowners physically situated within Unit A are also 

Association members. 

IS UNIT A PART OF THE A&B IRRIGATION DISTRICT? 

Generally speaking, all landowners physically situated within Unit A are members of 

A&B. The Association itself is not a member of A&B-the Association was formed in 

an effort to he)p protect the interests of Unit A landowners from any adverse actions of 

the A&B Board. When A&B Irrigation District was formed, it was decided that Board 

membership would be based on the amount of acres within the district, divided up into 

five (5) geographic areas. There are decidedly more Unit B acres within A&B than there 

are Unit A acres- the ratio is approximately 4: I. 

CAN YOU BRIEFLY DESCRIBE THE HISTORY OF A&B IRRIGATION 

DISTRICT, INCLUDING THE RELATIONSHIP BETWEEN A&B IRRIGATION 

DISTRICT, UNIT A AND UNIT B? 

A&B Irrigation District is an irrigation district that was formed by the landowners of the 

North Side Pumping Division of the Minidoka Project. When the lands included within 

the A&B Irrigation District were settled, the settlers had a choice of whether they wanted 
I 

DIRECT TESTIMONY OF GARY OTTMAN - 2 
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Q. 

A. 

to farm acres in Unit A or in Unit B. In accordance with the U.S. Bureau of Reclamation 

February 1955 Definite Plan Report for the North Side Pumping Division of the 

Minidoka Project, A&B is divided into two (2) units: Unit A which provides surface 

water for irrigation to Unit A lands and Unit B which provides groundwater for irrigation 

to Unit B lands. A true and correct copy of the February 1995 Definite Plan Report for 

the North Side Pumping Division of the Minidoka Project as I have received it is attached 

hereto and incorporated herein as Exhibit B. Accordingly, the source of irrigation water 

for Unit A is separate from the source of irrigation water for Unit B. This concept of 

separate sources of water for Unit A and Unit Bis further supported by a copy of the 

following documents with which I am familiar: the original patent issued to my father, 

John M. Ottman, a true and correct copy of which is attached hereto and incorporated 

herein as Exhibit C; a copy of a September 18, 1956 repayment contract between the U.S. 

Bureau of Reclamation and the North Side Pumping Division, a true and correct copy of 

which is attached hereto and incorporated herein as Exhibit D; and a copy of a November 

20, 1961 repayment contract between the U.S. Bureau of Reclamation and the North Side 

Pumping Division, a true and correct copy of which is attached hereto and incorporated 

herein as Exhibit E. 

DID YOU OR UNIT A ASSOCIATION PARTICIPATE IN THE PREPARATION 

OF THE A&B RULE 43 MITIGATION PLAN FILED ON AUGUST 18, 2009? 

No. 

21 Q. DID YOU OR UNIT A ASSOCIATION CONSENT TO THE TERMS OF THE 

22 A&B MITIGATION PLAN FILED ON AUGUST 18, 2009? 

23 A. No. 

DIRECT TESTIMONY OF GARY OTTMAN - 3 
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Q. TO YOUR KNOWLEDGE, HA VE YOU OR OTHER ASSOCIATION MEMBERS 

EVER CONSENTED TO ANY UNIT B ACRES BEING CONVERTED FROM A 

GROUNDWATER TO A SURFACE WATER SOURCE? 

A. No. 

Q. WHICH UNIT A SURF ACE WATER RIGHTS DOES THE A&B MITIGATION 

PLAN FILED ON AUGUST 18, 2009 PROPOSE TO USE TO IRRIGATE UNIT B 

LANDS? 

A. According to my review of the Mitigation Plan, a portion of Water Right Nos. 1-2068 & 

1-2064, as recommended in the Snake River Basin Adjudication. 

Q. WHEN DID THE ASSOCIATION FILE IT'S PROTEST TO THE A&B RULE 43 

MITIGATION PLA~ FILED BY A&B ON AUGUST 18, 2009? 

A. On or about September 25, 2009. 

Q. WHY DID THE ASSOCIATION PROTEST THE A&B RULE 43 MITIGATION 

PLAN FILED ON AUGUST 18, 2009? 

A. The primary bases for the Association's protest are that the Mitigation Plan proposes to 

use water appurtenant to Unit A lands for irrigation of Unit B lands, and perhaps other 

lands, without Unit A landowners' consent, and because implementation of the Mitigation 

Plan will injure Unit A landowner Association members by reducing the quantity of 

water that will be available for irrigation of Unit A ]ands as a result. 

Q. WHAT DO YOU BASE YOUR TESTIMONY ON? 

A. When less water is available for irrigation, crop yields and associated revenues and 

profits decrease. For example, in 2004 and 2005, Unit A received significantly less water 

than usual, primarily as a result of surface water lease/exchange agreements made by the 

DIRECT TESTIMONY OF GARY OTTMAN - 4 
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1 A&B Board in preceding years. In short water years, Unit A landowners must generally 

2 plant less water-consumptive and less valuable crops, such as peas and barley, instead of 

3 more valuable crops such as potatoes, beans or sugar beets. 

DIRECT TESTIMONY OF GARY OTTMAN - 5 
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BEFORE THE 

IDAHO DEPARTMENT OF WATER RESOURCES 

) 
IN THE MATTER OF DISTRIBUTION OF ) 
WATER TO WATER RIGHT NOS. 36-02356a, ) 
36-07210 & 36-07247 ) 

(Water District 120) 

IN THE MATTER OF THE MITIGATION 
PLAN FILED BY A&B IRRIGATION 
DISTRICT 

(Blue Lakes Delivery Call) 

) 
) 
) 
) 
) 
) 
) 
) 

-------------- ) 

CM-MP-2009-002 

REPLY TESTIMONY OF 
DAN TEMPLE 

SUBMITTED ON BEHALF OF: 

A&B IRRIGATION DISTRICT 

FEBRUARY 16, 2010 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

REPLY TESTIMONY OF DAN TEMPLE 

CAN YOU PLEASE STATE YOUR FULL NAME, ADDRESS, AND POSITION? 

My name is Dan Temple and I live at 175 W. 750 Lane N ., Rupert Idaho 83350. My 

work address is 414 11 th St., Rupert, Idaho 83350. I am the manager for the A&B 

Irrigation District. 

WHO ARE YOU TESTIFYING FOR IN Tms MATTER? 

The A&B Irrigation District. I provided direct testimony in support of A&B 's mitigation 

plan in this matter on January 11, 2010. 

WHAT IS THE PURPOSE OF THIS TESTIMONY? 

I am offering rebuttal testimony to points raised by Mr. Gary Ottman in his direct 

testimony submitted on behalf of the Unit A Association on February 1, 2010. 

HA VE YOU REVIEWED THE DIRECT TESTIMONY OF GARY OTTMAN 

AND THE ATTACHED EXHIBITS? 

Yes I have. 

CAN YOU DESCRIBE THE TERM "UNIT A" AND WHAT IT MEANS FOR 

PURPOSES OF OPERATING THE DISTRICT AND DELIVERING WATER? 

Yes. The District was constructed by the Unites States Bureau of Reclamation with two 

divisions, Unit A and Unit B. In 1966 the Bureau turned over operation and maintenance 

of the District to the water users to operate under the 1962 repayment contract with the 

District. Unit A's water supply consists of natural flow and storage water diverted from 

the Snake River. Unit B's water supply is ground water from the Eastern Snake Plain 

Aquifer ("ESPA"). 

REPLY TESTIMONY OF DAN TEMPLE 1 



1 A. There have only been 2 years in the District's 52 years of operation, 2004 and 2005, that 

2 landowners that receive surface water were placed on a restricted per acre water 

3 allocation for the year. In 2004 that was a 2.6 acre-feet per acre allocation and in 2005 

4 that was a 3 acre-feet allocation. These reduced allocations were a combination of 

5 drought conditions with no or very little reservoir fill in junior Palisades space (1939) in 

6 2002, 2003, and 2004 (Exhibit B -watermaster report excerpts), and Water District 01 's 

7 and IDWR's decisions related to the treatment of prior exchanges of storage water that 

8 the District entered into with other irrigation districts and canal companies. Although 

9 A&B believed the water exchanged would return to the respective storage account by 

10 reservoir, the Watermaster did not treat the exchange that way, and the exchange water 

11 was considered the first water used so A&B did not receive the water back into the 

12 reservoir storage space that was intended by the District when the exchanges were 

13 executed and approved. A&B challenged the Watermaster's decision but it was upheld 

14 by IDWR. The reduced allocations in 2004 and 2005 did not occur due to Unit B's 

15 converted lands receiving a share of the available surface water. If you take the measured 

16 surface water portion of deliveries to the converted lands and had delivered that water 

17 only to the District Unit A lands, the individual allocations would have only increased 0.2 

18 acre-feet (about 7%) in 2004 and 0.14 acre-feet (about 5%) in 2005. 

19 Q. CAN LANDOWNERS REQUEST MORE THAN 3 ACRE-FEET PER ACRE? 

20 A. Yes they can. A landowner can pay for "excess" water with an increasing charge for 

21 each acre-foot over 3 that is used within an irrigation season. 

22 Q. HAVE ANY UNIT A ASSOCIATION LANDOWNERS USED EXCESS WATER 

23 TO YOUR KNOWLEDGE? 

REPLY TESTIMONY OF DAN TEMPLE 4 




