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LIMINE TO EXCLUDE
TESTIMONY OF JOHN S.
CHURCH AND REQUEST FOR
HEARING

Petitioner Rangen, Inc. (“Rangen”), by and through its attorneys, hereby moves

the Director of the Idaho Department of Water Resources (“Department” or “IDWR”),

the hearing officer for the above-captioned matter, to enter an Order pursuant to IDAPA

37.01.01.600 prohibiting the Idaho Ground Water Appropriators, Inc. (“IGWA™) from

offering any testimony from Economist John S. Church at the hearing of this matter
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because his opinions are irrelevant and inadmissible on constitutional or statutory
grounds. Alternatively, Rangen requests that it be allowed to designate an economist to
rebut Church’s testimony. Rangen requests that a hearing on this Motion be conducted.

As grounds, Rangen states the following:

1. ISSUE PRESENTED

1. The issue to be decided is whether the testimony of Economist John S. Church
should be excluded pursuant to IDAPA 37.01.01.600 (“Rule 600™).

II. LEGAL STANDARD

2. Rule 600 of IDWR’s Rules of Procedure gives the Director the discretion to
exclude evidence at a hearing. Rule 600 states in relevant part: “The presiding officer,
with or without objection, may exclude evidence that is irrelevant, unduly repetitious,
inadmissible on constitutional or statutory grounds, or on the basis of any evidentiary
privilege provided by statute or recognized in the courts of Idaho.” IDAPA 37.01.01.600
(emphasis added).
ITI. ANALYSIS

3. IGWA recently disclosed that it intends to call John S. Church as an expert
witness at the hearing of this matter. See IGWA’s Expert Witness Disclosure dated June
27,2012.

4. John S. Church works as an independent economic consultant. See Expert Report
of John Church, § 1 submitted to the Director in connection with a delivery call made by

A & B Irrigation District, American Falls Reservoir District #2, Burley Irrigation District,

Milner Irrigation District, Minidoka Irrigation District, North Side Canal Company, and
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Twin Falls Canal Company (attached hereto as Exhibit 1 and hereinafter referred to as
“Church Report™).

5. Although Church’s opinions in this case have not yet been disclosed, Church’s
economic work and opinions are well known to the Department and the parties. IGWA
previously hired Church to serve as an expert in connection with a delivery call made by
A & B Irrigation District, American Falls Reservoir District #2, Burley Irrigation District,
Milner Irrigation District, Minidoka Irrigation District, North Side Canal Company, and
Twin Falls Canal Company (hereinafter referred to as “Surface Water Coalition Call”)
and in connection with the delivery calls made by Clear Springs Foods, Inc. and Blue
Lakes Trout Farm, Inc. (hereinafter referred to as “Clear Springs/Blue Lakes Call”). See
p. 5, lines 11-18 of Deposition of John Church dated November 15, 2007 attached hereto
as Exhibit 2 (hereinafter referred to “Church Depo.”).

6. Church’s role as an economist in the Surface Water Coalition Call and Clear
Springs/Blue Lakes Call was to evaluate the economic impacts of the water calls upon the
economy of Idaho and south central Idaho and provide testimony concerning those

impacts. See p. 5, line 24 — p. 6, line 7 of Church Depo. See also § 5 of Church Report.

7. IGWA took the position that Church’s testimony was relevant to the delivery calls
because a senior’s water delivery call must be rejected pursuant to the “full economic
development” provision of Idaho Code § 42-226 if curtailment would result in substantial
economic harm. See p. 44 of Groundwater Users’ Opening Brief submitted to Idaho
Supreme Court in connection with Clear Springs/Blue Lakes Call (excerpts attached
hereto as Exhibit 3).

8. Section 42-226 of the Idaho Code states in relevant part:

RANGEN’S MOTION IN LIMINE TO EXCLUDE TESTIMONY OF JOHN S. CHURCH
AND REQUEST FOR HEARING -3



See p. 44 of Groundwater Users’ Opening Brief submitted to Idaho Supreme Court in

connection with Clear Springs/Clear Lakes Call (excerpts attached hereto as Exhibit 3).

10.

The traditional policy of the state of Idaho, requiring the water resources
of this state to be devoted to beneficial use in reasonable amounts through
appropriation, is affirmed with respect to the ground water resources of
this state as said term is hereinafter defined and, while the doctrine of
“first in time is first in right” is recognized, a reasonable exercise of this

right shall not block full economic development of underground water
resources.

I.C. § 42-226 (emphasis added).
IGWA argued in the Clear Springs/Blue Lakes Call that:

The Ground Water Act’s stated policy goal of “full economic
development” necessarily gives relevance to and requires the Director to
consider the economic effect of curtailment when responding to delivery
calls against groundwater rights. If curtailment will result in substantial

economic harm, the senior’s water delivery call must be rejected. 1.C. §
42-226.

The Idaho Supreme Court rejected IGWA’s interpretation of L.C. § 42-226 in

Clear Springs Foods, Inc. v. Spackman, 150 Idaho 790, 252 P.3d 71 (2011).

11.
delivery calls between senior spring users like Rangen and junior ground water users.
See In re Delivery Call of A&B Irrigation District, Docket Nos. 28403/38421/38422

(August 2, 2012), p. 12 (discussing holding of Clear Springs Foods, Inc. v. Spackman,

First, the Supreme Court made it clear that I.C. § 42-226 has no application in

150 Idaho 790, 808, 252 P.3d 71, 89 (2011)).

12.
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The Spackman Court also held that:

The reference to “full economic development of underground water
resources” [as used in I.C. § 42-226] does not mean that the
groundwater appropriator who is producing the greater economic
benefit or would suffer the greater economic loss is entitled to the use of
the ground water when there is insufficient water for both the senior
and junior appropriators. If that were the basis for allocating water in
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times of shortage, then water would be allocated among farmers based
upon the market prices of their respective crops and their expected yields.

Spackman, 150 Idaho at 802, 252 P.3d at 83 (emphasis added).
13.  The Spackman Court explained that the Idaho legislature enacted 1.C. § 42-226 in
1951. 150 Idaho at 801, 252 P.3d at 82. At the time it was enacted, the statute read as

follows:

It is hereby declared that the traditional policy of the state of Idaho,
requiring the water resources of this state to be devoted to beneficial use in
reasonable amounts through appropriation, is affirmed with respect to the
ground water resources of this state as said term is hereinafter defined.

Id. (quoting I.C. § 42-226 as originally enacted).

14.  In 1953, the Idaho legislature added the “full economic development” language to

the end of the first sentence of § 42-226. Id. The language was added to change the

Supreme Court’s prior holding in Noh v. Stoner, 53 Idaho 26 P.2d 1112 (1933).

Spackman, 150 Idaho at 83, 252 P.3d at 83. In Noh, the Supreme Court held that a prior
appropriator of ground water was protected in his historic pumping level. Id. The
Spackman Court explained that: “The 1953 amendment recognized that in order for there
to be full economic development of underground water resources, a senior appropriator
with a shallow well should not be able to block subsequent appropriators of groundwater.
To prevent that from occurring, the senior appropriator is protected only ‘in the
maintenance of reasonable ground water pumping levels as may be established by the
state reclamation engineer.”” Id. (quoting I.C. § 42-226).

15.  The Supreme Court unequivocally held in Spackman that: “4 delivery call cannot
be denied on the ground that curtailment of junior appropriators would result in

substantial economic harm.” 150 Idaho at 803, 252 P.3d at 84 (emphasis added).
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16. The Spackman Court reasoned that adopting IGWA’s position would be contrary

to the provision in Idaho Code, § 42-233a which states:
The director, upon determination that the ground water supply is
insufficient to meet the demands of water rights within all or portions of a
critical ground water area, shall order those water right holders on a time
priority basis, within the area determined by the director, fo cease or
reduce withdrawal of water until such time as the director determines
there is sufficient ground water.
Id. (discussing I.C. § 42-233a) (emphasis in original).
17.  The Court also held that IGWA’s position is contrary to Article XV, § 3, of the
Idaho Constitution which states that: “Priority of appropriations shall give the better right
as between those using the water . . ..” Id.
18.  The Spackman Court went on to explain that IGWA’s “full economic
development” argument was inconsistent with the definition of “Full Economic
Development of Underground Water Resources” found in the Department’s Conjunctive
Management Rules. Id. (discussing IDAPA 37.03.11.010.07). The Department defines
“Full Economic Development of Underground Water Resources” as:
The diversion and use of water from a ground water source for beneficial
uses in the public interest at a rate that does not exceed the reasonably
anticipated average rate of future natural recharge, in a manner that does
not result in material injury to senior-priority surface or ground water
rights, and that furthers the principle of reasonable use of surface and
ground water as set forth in Rule 42.
IDAPA 37.03.11.010.07 (emphasis added).
19.  The Supreme Court also held that IGWA’s position was contrary to the State

Water Plan. One of the requirements of the State Water Plan is that: “[e]xisting rights,

established duties, and the relative priorities of water established in article XV, section 3
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of the constitution of the state of Idaho shall be protected and preserved.” Id. (citing I.C.
§42-1734A(a)).
20.  The Spackman decision makes it clear that the economic impact arguments made
by IGWA in past water delivery call cases are without merit and should not be advanced
in this case. Church’s testimony concerning possible economic impacts caused by a
curtailment are contrary to Article XV, § 3 of the Idaho Constitution and violate the
mandates of 1.C. § 42-233a, Conjunctive Management Rule 37.03.11.010.07 and the
State Water Plan (I.C. §42-1734A(a)).
21.  Moreover, Church’s testimony concerning any possible economic impacts caused
by a curtailment does not have any tendency to make the existence of any fact that is of
consequence in this delivery call more or less probable than it would be without his
testimony. See LR.E. 401 (“Relevant Evidence” means evidence having any tendency to
make the existence of any fact that is of consequence to the determination of the action
more probable or less probable than it would be without the evidence). As such,
Church’s testimony is irrelevant and should be excluded pursuant to Rule 600.
22.  The bottom line is that:
In making a determination of whether or not to regulate juniors, the Director
is required to evaluate whether the quantity [of water] available meets or
exceeds the quantity the senior can put to beneficial use. If the Director
regulates juniors to satisfy the senior’s decreed quantity there is no risk of
injury to the senior. However, if the Director regulates juniors to satisfy a
quantity less than decreed, there is risk to the senior that the Director’s
determination is incorrect. There is no remedy for the senior if the
Director’s determination turns out to be in error and the senior comes up

short of water during the irrigation season.

See In re Delivery Call of A&B Irrigation District, Docket Nos. 28403/38421/38422

(August 2, 2012), p. 24 (quoting with approval the reasoning of the District Court)
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(emphasis added). There is no place for the economic analysis advanced by IGWA, and,
as such, Church’s testimony should be excluded pursuant to Rule 600.

IV. RELIEF SOUGHT

23.  For the foregoing reasons, Rangen, Inc. respectfully requests that the Director
enter an Order prohibiting IGWA from offering the testimony of Economist John S.
Church at the trial of this matter. Alternatively, Rangen requests permission to identify
an expert witness to rebut Church’s testimony.

24.  Rangen requests a hearing on this Motion.

DATED this / g2 day of August, 2012.
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CERTIFICATE OF SERVICE

The undersigned, a resident attorney of the State of Idaho, hereby certifies that on
the day of August, 2012 she caused a true and correct copy of the foregoing

document to be served upon the following by the indicated method:

Randall C. Budge Hand Delivery "
Candice M. McHugh U.S. Mail u]
Thomas J. Budge Facsimile o
RACINE, OLSON, NYE, BUDGE & Federal Express ]
BAILEY, CHARTERED E-Mail o
P.O. Box 1391

101 South Capitol Blvd, Ste 300
Boise, ID 83704-1391
Telephone: 208-395-0011

Fax: 208-433-0167

rcb@racinelaw.net

cmm(@racinelaw.net

Sarah Klahn Hand Delivery o
Mitra Pemberton U.S. Mail o
WHITE & JANKOWSKI Facsimile O
Kittredge Building, Federal Express O

511 16th Street, Suite 500 E-Mail

Denver, CO 80202

sarahk@white-jankowski.com

mitrap@white-jankowski.com

<
Robyp’ L1)93r<:>d£y d’
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