BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF DISTRIBUTION OF WATER | Docket No. CM-DC-2010-001
TO VARIOUS WATER RIGHTS HELD BY OR
FOR THE BENEFIT OF A&B IRRIGATION ORDER ON INTERVENTION,
DISTRICT, AMERICAN FALLS RESERVOIR AUTHORIZING DISCOVERY,
DISTRICT #2, BURLEY IRRIGATION DISTRICT, | EMAIL SERVICE, AND
MILNER IRRIGATION DISTRICT, MINIDOKA SCHEDULING

IRRIGATION DISTRICT, NORTH SIDE CANAL

COMPANY, AND TWIN FALLS CANAL gggﬁ%}g}%‘gﬂl‘m MOTION
COMPANY
NOTICE OF HEARING

BACKGROUND

On April 29, 2025, the Idaho Department of Water Resources (“Department”) received
A&B Irrigation District’s Request for Hearing. In that request, A&B Irrigation District (“A&B”)
contested the Director’s April 16, 2025 Final Order Regarding April 2025 Forecast Supply
(Methodology Steps 1-3) (“April As-Applied Order”). A&B Req. for Hr’g, at 1 (Apr. 2025).

On July 24, 2025, A&B filed another request for hearing, this time contesting the
Director’s July 10, 2025 Order Revising April 2025 Forecast Supply and Continuing May
16, 2025 Curtailment Order (Methodology Steps 5 & 6) (“July As-Applied Order”). A&B
Regq. for Hr’g, at 1 (July 2025).

On September 3, 2025, the Director issued an Order Granting A&B Irrigation District’s
Requests for Hearing, Consolidating Proceedings for Hearing, and Appointing Hearing Olfficer;,
Notice of Prehearing Conference, scheduling a prehearing conference for September 18, 2025,
and appointing former Idaho Supreme Court Justice Gerald F. Schroeder as the hearing officer in
this matter.

On September 17, 2025, the Department received petitions to intervene from American
Falls-Aberdeen Ground Water District (“American Falls”) and the Surface Water Coalition
(“SWC”) in this matter. No opposition to either petition was filed.

On September 18, 2025, Hearing Officer Schroeder held a prehearing conference.
Counsel for A&B, American Falls, SWC, Idaho Ground Water Appropriators (“IGWA”),
Bonneville-Jefferson Ground Water District (“Bonneville-Jefferson”), and Coalition of Cities
were present. At the conference, Bonneville-Jefferson and the Coalition of Cities each presented
an oral motion to intervene in the subject consolidated contested cases. IGWA also stated an
intent to intervene. A&B did not oppose the intervention of either Bonneville-Jefferson or the
Coalition of Cities; however, A&B did not agree to the intervention of IGWA, stating that there
may be an issue of standing so it might object to such a request. Accordingly, during the
prehearing conference the Hearing Officer granted intervention to the SWC, American Falls,
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Bonneville-Jefferson, and Coalition of Cities, and acknowledged that he would wait for a formal
filing before considering IGWA’s intervention.

After discussing intervention, the Hearing Officer and the parties discussed authorizing
discovery, dates and deadlines for discovery, and a date for the hearing. A request to authorize
discovery was made and granted, and the parties agreed to certain scheduling dates and
deadlines. In accordance with IDAPA 37.01.01.553, the Hearing Officer reserved the right to
exercise his discretion to hold another conference with the parties to formulate or simplify the
issues if necessary.

Additionally, during the prehearing conference A&B stated a desire to receive
information and a witness list from the Department. Given the Department is not a party to the
proceedings, the Hearing Officer requested that A&B formally file a request. A&B filed A&B
Irrigation District’s Request for IDWR to Produce Information and Identify Witnesses (“A&B
Production Request’) on September 19, 2025.

Also on September 19, 2025, IGWA and A&B filed a Stipulation to Intervention for
IGWA to intervene. No opposition to the stipulation was filed.

Pursuant to IDAPA 37.01.01.514, this order memorializes the rulings made and
agreements reached during the prehearing conference. Further, in this order the Hearing Officer
will address: (1) the stipulation concerning IGWA’s intervention; (2) the request for information
and witnesses filed by A&B; and (3) although not previously discussed, the Hearing Officer will
exercise his discretion to authorize the Department and the parties to officially serve documents
by email.

ANALYSIS

1. IGWA'’s Petition to Intervene

In the Stipulation to Intervention, IGW A states that it represents the collective interests of
certain ground water districts and acknowledges that some of its member districts “may have
interests that diverge from IGWA’s membership generally.” Stipulation to Intervention, at 2.
IGWA clarified that its participation would be “on an associational basis for its member districts
who do not intervene separately in this case”—as American Falls and Bonneville-Jefferson have.
1d. During the prehearing, IGWA also made note of its consistent and longstanding involvement
in the SWC delivery call.

The Hearing Officer will consider the Stipulation to Intervention as timely, since the
issue of IGWA’s intervention was initially raised during the prehearing conference and the
stipulation was filed a day later, as anticipated. See IDAPA 37.01.01.352.

The Department’s Rules of Procedure (“Rules”) govern proceedings in these consolidated
cases. IDAPA 37.01.01.000-.001, .050. Rule 350 states that: “A person who is not already a
party to a contested case and who has a direct and substantial interest in the proceeding may
petition for an order granting intervention as a party to the contested case.” IDAPA
37.01.01.350. When deciding a petition to intervene, Rule 353 provides that:
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If a timely-filed petition to intervene shows direct and substantial interest in any
part of the subject matter of a contested case and does not unduly broaden the issues,
the agency shall grant intervention, subject to reasonable conditions, unless the
applicant’s interest is adequately represented by existing parties.

IDAPA 37.01.01.353.01.

Given IGWA has historically represented the interests of certain member districts in the
overarching SWC delivery call matter and based on the clarification concerning representation
provided in the stipulation, the Hearing Officer concludes that: (1) IGWA has a direct and
substantial interest in these consolidated contested cases; (2) IGWA’s participation will not
unduly broaden the issues; and (3) its interests are not adequately represented by existing parties.
For those reasons, coupled with the fact that A&B stipulated to the intervention and no
objections were filed, the Hearing Officer will grant intervention to IGWA.

I1. Matters of Discovery

As a preliminary matter, the dates and deadlines agreed upon during the prehearing
conference are included in the order below, as well as a memorialization of the parties’
authorization to conduct discovery.

The Department’s Rules allow a hearing officer discretion to authorize discovery and
resolve discovery disputes in contested cases. IDAPA 37.01.01.412 (authorizing hearing officers
to hear and rule on motions and evidentiary issues, and schedule and compel discovery); IDAPA
37.01.01.521 (authorizing hearing officers to “limit the type and scope of discovery”). A hearing
officer properly exercises discretion when the hearing officer: (1) correctly perceives the issue as
one of discretion; (2) acts within the boundaries of such discretion; (3) acts consistently with any
legal standards applicable to the specific choices before him or her; and (4) reaches a decision by
an exercise of reason. See Lunneborg v. My Fun Life, 163 Idaho 856, 863, 421 P.3d 187, 194
(2018) (citation omitted) (clarifying the Idaho Supreme Court’s four-part standard of review for
abuse of discretion by a trial court).

When analyzing issues involving scope of discovery, the Department’s Rules direct
hearing officers to Rule 26 of the Idaho Rules of Civil Procedure (“I.R.C.P.”). IDAPA
37.01.01.520.02. In relevant part, .LR.C.P. 26(b)(1)(A) states:

[T]he scope of discovery is as follows: Parties may obtain discovery regarding any
nonprivileged matter that is relevant to any party’s claim or defense . . . . For good
cause, the court may order discovery of any matter relevant to the subject matter
involved in the action. Relevant information need not be admissible at the trial if
the discovery appears reasonably calculated to lead to the discovery of admissible
evidence.
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Additionally, I.LR.C.P. 34 provides guidance on requests for production, and states in relevant
part:

Requests may be served . . . upon any other party with or after service of the
summons and complaint. A party may serve on any other party a request within
the scope of Rule 26(b) . . . .

LLR.C.P. 34(a) (emphasis added).

The Department is not a party to these contested cases, but it is undeniable that the
agency may have unique and relevant information. See IDAPA 37.01.01.600, .602. Therefore, in
the interest of judicial economy, the Hearing Officer will treat the A&B Production Request as a
motion for subpoena to produce documents and information, pursuant to IDAPA 37.01.01.523.
The Department’s Rules only grant the Hearing Officer the discretion to issue a subpoena in
these cases. Contrast IDAPA 37.01.01.523 (“The presiding officer may issue subpoenas upon a
party’s motion or upon its own initiative.”), with .LR.C.P. 45(a)(3) (authorizing the clerk of the
court and “[a]n attorney licensed in Idaho as officer of the court” to “issue and sign a
subpoena”).

A&B requested that the Department “produce information and identify particular
witnesses in this matter” that relate to:

Any and all information, documents, and data relied upon by [sic] IDWR with
respect to the following:

April 16, 2025 Order (Steps 1 — 3) [April As-Applied Order]

1) Model simulations and calculations relating to junior ground water users
proportionate share of the predicted April In-Season Demand Shortfall (p. 5,
96, and p. 5, n. 8).

July 16, 2025 Order (Steps 5-6) [July As-Applied Order|

1) Model simulations and calculations relating to Findings of Fact 32-33 (pp.
9-10).

2) Model simulations and calculations relating to junior ground water users
proportionate share of the predicted April In-Season Demand Shortfall (p. 11,
q7,and p. 11, n. 6).

3) Information, communications, IDWR actions related to enforcement and
implementation of May 16, 2025 Curtailment Order (p. 12) and model
simulations resulting from that curtailment and/or non-curtailment of the
affected junior priority ground water rights.

A&B Production Request, at 1-2.
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For witnesses, A&B requested that the Department “identify witnesses responsible for
and involved with the above analysis and identified actions and availability for potential
depositions between October 1-31.” Id. at 2. A&B requested that the Department provide this
documentation and witness list to the parties on or before October 10, 2025. Id.

The Hearing Officer can find no good cause to limit the scope of the request for
documents and information. If the Department believes it necessary, it may timely file a motion
to quash for the Hearing Officer’s consideration. The Hearing Officer will exercise his discretion
to grant A&B’s motion and issue a subpoena for production of documents and require the
Department to testify concerning the information requested. However, once potential witnesses
are identified by the Department, any additional depositions of Department employees that the
parties wish to take will require a separate motion for subpoena. Given the condensed schedule
in these cases, the extent of the documentation requested, and the agreed upon deposition
deadline set at the prehearing conference, the Hearing Officer will exercise his discretion to set
the deadline for the Department to provide such documents and any written information to the
parties to October 24, 2025. A copy of the issued Subpoena for Production of Documents and
Information—The Department of Water Resources is attached to this order and provides
guidance concerning authorized depositions. As the requesting party, A&B is responsible for
service of the issued subpoena. '

ORDER

IT IS HEREBY ORDERED that the American Falls-Aberdeen Ground Water District’s
Petition to Intervene is GRANTED.

IT IS FURTHER ORDERED that the Surface Water Coalition’s Petition to Intervene is
GRANTED.

IT IS FURTHER ORDERED that Bonneville-Jefferson Ground Water District and the
Coalition of Cities are GRANTED intervention.

IT IS FURTHER ORDERED that the Stipulation to Intervention is GRANTED and
Idaho Ground Water Appropriators, Inc. is GRANTED intervention.

IT IS FURTHER ORDERED that as of September 18, 2025, and pursuant to
IDAPA 37.01.01.521, the parties are authorized to conduct and engage in the methods of
discovery listed under IDAPA 37.01.01.520.01. Barring any conflicting discovery procedures or
limitations set forth in the Department’s Rules of Procedure or an order of the presiding officer,
discovery shall conform to Title V of the Idaho Rules of Civil Procedure.

IT IS FURTHER ORDERED that as of October 7, 2025, and pursuant to IDAPA
37.01.01.053.02—03, the Department and the parties are authorized to serve documents by email

! To reduce potential confusion, the Hearing Officer confirmed that Garrick Baxter and Meghan Carter, Deputy
Attorneys General, will be representing the Department as it relates to information requests and witness testimony.
They may be reached by phone at (208) 287-4800 or by email at garrick.baxter@idwr.idaho.gov and
meghan.carter@idwr.idaho.gov.

ORDER; NOTICE OF HEARING—Page 5




as an alternative to service by mail or personal service. The emails included in the certificate of
service below are to be used as the official service emails, unless a notice instructing otherwise is
filed with the Department and properly served on the parties.

IT IS FURTHER ORDERED that A&B Irrigation District’s motion for subpoena for the
Department to produce documents and information is GRANTED.

IT IS FURTHER ORDERED that the following schedule is ADOPTED:

Nov. 7, 2025

Dec. 5, 2025

Dec. 19, 2025

Jan. 6, 2026

Deadline for the parties to file a list of expert witnesses they intend to rely
upon at the hearing, including names, addresses, and updated curricula
vitarum. However, a curricula vitarum is not required if the expert identified
is an employee of the Department.

Deadline for the parties to exchange proposed stipulations of fact and expert
reports. Unless the expert identified is an employee of the Department, if a
party intends to have an expert testify during the hearing, the expert needs
to have authored a disclosed expert report.

Deadline for the parties to serve written discovery requests. If a party feels
that additional time for written discovery is necessary, the party may move
the Hearing Officer for an extension. Such a motion must explain the
additional discovery sought and the reason the discovery could not be
conducted prior to the deadline. Any response must be filed within 4 days
after service of the motion. Replies are not authorized.

Deadline for the parties to respond to written discovery.

Deadline for the parties to exchange rebuttal expert reports, if any. If an
updated curricula vitarum for the rebuttal expert witness was not previously
disclosed, one shall be provided with their report.

Deadline for the parties to complete all depositions.

Deadline for the parties to file an index of exhibits and a list of the names
and addresses of all witnesses that they may call to testify at the hearing. A
short summary of the scope of each witnesses’ anticipated testimony shall
be included and expert witnesses shall be identified as such. The parties
shall use the following reserved exhibit numbers and reach out to Paralegal
Sarah Tschohl if additional numbers are needed:

Exhibit Nos. | Assigned Party
1-99 A&B
100-199 SWC
200-299 IGWA
300-399 American Falls
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400-499 Bonneville-Jefferson
500-599 Coalition of Cities

Jan. 12, 2026 Deadline for the parties to exchange and submit to the Department an
electronic copy (via e-file email, USB thumb drive, or disc(s)) of their pre-
marked exhibits. Each exhibit must be an independent file, and all file text
must be machine readable. Exhibits shall be pre-marked in the bottom right
corner of every page and must include the name of the party proposing the
exhibit, the exhibit number, and a page number (each exhibit must start with

page 1).

Jan. 14, 2026 Prior to the start of the hearing, the parties shall submit to the Department
three physical copies of their pre-marked exhibits. Exhibits shall be
organized in binders that are labeled with the party’s name and include
dividers that identify each exhibit by its number.

NOTICE OF HEARING

NOTICE IS HEREBY GIVEN that Hearing Officer Schroeder will hold a hearing in this
matter on January 14-16, 2026. Each hearing day will begin at 9:00 a.m. (MT). The hearing
will take place at the Department’s State Office, located at 322 E. Front Street, 6th Floor,
Conference Rooms 602B—D, Boise, Idaho. All parties who wish to participate in the hearing and
their witnesses shall be present in person.

The hearing will be held in accordance with the provisions of Chapter 17, Title 42, and
Chapter 52, Title 67, Idaho Code, and the Department's Rules of Procedure, IDAPA 37.01.01. A
copy of the Rules of Procedure may be obtained from the Department upon request or at
https://adminrules.idaho.gov/rules/current/37/370101.pdf.

The hearing will be conducted in a facility that meets the accessibility requirements of the
Americans with Disabilities Act. If you require reasonable accommodation to attend, participate
in, or understand the hearing, please advise the Department no later than five (5) days before the
hearing. Inquiries for reasonable accommodations should be directed to Sarah Tschohl, Idaho
Department of Water Resources, PO Box 83720, Boise, Idaho 83720-0098, telephone (208) 287-
4815, or email sarah.tschohl@idwr.idaho.gov.

DATED this 7th day of October 2025.

»GEK/EKD F. SCHROEDER
Heariag Officer
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 7th day of October 2025, the above and foregoing, was
served by the method indicated below, and addressed to the following:

Travis L. Thompson [J U.S. Mail, postage prepaid
Abby R. Bitzenburg X Email

PARSONS BEHLE & LATIMER
PO Box 63

Twin Falls, ID 83303-0063
tthompson@parsonsbehle.com
abitzenburg@parsonsbehle.com
Norman M. Semanko

Garrett M. Kitamura

PARSONS BEHLE & LATIMER
800 W. Main Street, Suite 1300
Boise, Idaho 83702
nsemanko(@parsonsbehle.com
gkitamura@parsonsbehle.com

Thomas J. Budge

Elisheva M. Patterson
RACINE OLSON

PO Box 1391

Pocatello, ID 83204-1391
tj@racineolson.com
elisheva@racineolson.com
Sarah A Klahn
Maximilian C. Bricker
Somach Simmons & Dunn
1155 Canyon Blvd, Ste. 110
Boulder, CO 80302
sklahn@somachlaw.com

mbricker@somachlaw.com

U.S. Mail, postage prepaid
Email

X0

U.S. Mail, postage prepaid
Email

X

U.S. Mail, postage prepaid
Email

X0

Candice McHugh

Chris Bromley

MCHUGH BROMLEY, PLLC
PO Box 107

Boise, ID 83702
cmchugh@mchughbromley.com
cbromley@mchughbromley.com

U.S. Mail, postage prepaid
Email

X0

Skyler C. Johns

Nathan M. Olsen

Steven L. Taggart

OLSEN TAGGART PLLC
PO Box 3005

Idaho Falls, ID 83403
sjohns@olsentaggart.com
nolsen@olsentaggart.com

staggart@olsentaggart.com

U.S. Mail, postage prepaid
Email

X0

COURTESY COPIES VIA EMAIL TO:

Craig Chandler Corey Skinner
IDWR—Eastern Region IDWR—Southern Region
craig.chandler@idwr.idaho.gov corey.skinner@idwr.idaho.gov

///

Sarah Tschohl
Paralegal
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF DISTRIBUTION OF WATER Docket No. CM-DC-2010-001

TO VARIOUS WATER RIGHTS HELD BY OR FOR

THE BENEFIT OF A&B IRRIGATION DISTRICT, SUBPOENA FOR
AMERICAN FALLS RESERVOIR DISTRICT #2, PRODUCTION OF
BURLEY IRRIGATION DISTRICT, MILNER DOCUMENTS AND

IRRIGATION DISTRICT, MINIDOKA IRRIGATION | INFORMATION—THE
DISTRICT, NORTH SIDE CANAL COMPANY, AND | DEPARTMENT OF WATER
TWIN FALLS CANAL COMPANY RESOURCES

TO:

Idaho Department of Water Resources
c/o Garrick L. Baxter

Meghan M. Carter

Deputy Attorneys General

PO Box 83720

Boise, Idaho 83720-0098

Telephone: (208) 287-4800
garrick.baxter@idwr.idaho.gov
meghan.carter@idwr.idaho.gov

YOU ARE HEREBY COMMANDED: (1) to appear at the place, date and time specified
below to testify at the taking of a deposition in the above case; and (2) to produce or permit
inspection and copying of the following documents or objects, including electronically stored
information, at the place, date and time specified below.

PLACE:

DATE/TIME:

A&B Irrigation District

c/o Travis L. Thompson

Abby R. Bitzenburg

PARSONS BEHLE & LATIMER
Mailing Address: PO Box 63
Twin Falls, Idaho 83303-0063
Physical Address: 800 West Main Street, Suite 1300
Boise, Idaho 83702

Telephone: (208) 733-0700
tthompson@parsonsbehle.com
abitzenburg@parsonsbehle.com

You are not required to appear in person at the place of production or

inspection if you: (1) produce by October 24, 2025, the documents and/or objects described and
requested below; (2) produce by October 24, 2025, answers to the information requested below,
verified by an identified record custodian(s); (3) complete, serve, and file into the above-caption
matter, an affidavit or declaration of service, in accordance with the Department's Rules of
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Procedure, IDAPA 37.01.01. A copy of the Rules of Procedure may be obtained from the
Department upon request or at https://adminrules.idaho.gov/rules/current/37/370101.pdf.

If you prefer to designate an employee(s) and require their attendance for a deposition
upon oral examination to testify concerning the information requested, in lieu of providing
verified answers, you must inform A&B Irrigation District of your decision by October 17,
2025. You must work with A&B Irrigation District to complete any such deposition by October
31, 2025S.

TESTIFY TO/PRODUCE: All information, documents, and data relied upon by the
Department with respect to the following requests, as they relate to the orders identified below
that were issued in the above-caption matter:

1. Final Order Regarding April 2025 Forecast Supply (Methodology Steps 1-3) (April 16,
2025)

a) Model simulations and calculations relating to junior ground water users
proportionate share of the predicted April In-Season Demand Shortfall (p. 5, § 6, and
p. 5, n. 8).

2. Order Revising April 2025 Forecast Supply and Continuing May 16, 2025 Curtailment
Order (Methodology Steps 5 & 6) (July 16, 2025)

a) Model simulations and calculations relating to Findings of Fact 32-33 (pp. 9-10).

b) Model simulations and calculations relating to junior ground water users
proportionate share of the predicted April In-Season Demand Shortfall (p. 11, 9 7, and
p. 11, n. 6).

c) Information, communications, IDWR actions related to enforcement and
implementation of May 16, 2025 Curtailment Order (p. 12) and model simulations
resulting from that curtailment and/or non-curtailment of the affected junior priority
ground water rights.

Additionally, identify Department witnesses responsible for and involved in the above
analysis and identified actions.

BY ORDER OF the Idaho Department of Water Resources.

DATED this 7th day of October 2025.

i

(’fER D F. SCHROEDER
Hearlng Officer
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