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Attorneys for Burley Irrigation District,

Milner Irrigation District, North Side Canal Attorneys for American Falls

Company, and Twin Falls Canal Company Reservoir District #2 and Minidoka
Irrigation District

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF DISTRIBUTION OF | Docket No. CM-DC-2010-001
WATER TO VARIOUS WATER RIGHTS
HELD BY OR FOR THE BENEFIT OF SURFACE WATER COALITION’S
A&B IRRIGATION DISTRICT, PETITION TO INTERVENE
AMERICAN FALLS RESERVOIR
DISTRICT #2, BURLEY IRRIGATION
DISTRICT, MILNER IRRIGATION
DISTRICT, MINIDOKA IRRIGATION
DISTRICT, NORTH SIDE CANAL
COMPANY, AND TWIN FALLS CANAL
COMPANY

COME NOW, American Falls Reservoir District #2, Burley Irrigation District, Milner
Irrigation District, Minidoka Irrigation District, North Side Canal Company, and Twin Falls
Canal Company (hereinafter collectively referred to as “SWC” or “Coalition”), by and through
their undersigned counsel of record, pursuant to Procedural Rules 350 through 354 of the Idaho
Department of Water Resources (“Department” or “IDWR”), IDAPA 37.01.01.350 to 354, and

hereby petition to intervene in the above-captioned matter.
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BACKGROUND

On July 10, 2025, the Director of the Idaho Department of Water Resources issued the
Order Revising April 2025 Forecast Supply and Continuing May 16, 2025 Curtailment Order
(Methodology Steps 5&6) (“Steps 5/6 Order”). On July 24, 2025, A&B Irrigation District filed
A&B Irrigation District’s Request for Hearing pursuant to Idaho Code § 42-1701A(3). On
September 3, 2025, the Director filed an Order Granting A&B Irrigation District’s Requests for
Hearing, Consolidating Proceedings for Hearing, and Appointing Hearing Officer; Notice of
Prehearing Conference. A prehearing conference has been set for September 18, 2025.

STANDARD OF REVIEW

Entities that are “not already a party to a contested case and who ha[ve] a direct and
substantial interest in the proceeding may petition for an order granting intervention as a party to
the contested case.” IDAPA 37.01.01.350. A timely filed petition to intervene showing “a direct
and substantial interest in any part of the subject matter of a contested case” that “does not
unduly broaden the issues” must be granted “subject to reasonable conditions, unless the
applicant’s interest is adequately represented by existing parties.” IDAPA 37.01.01.353.
“Petitions to intervene must be filed at least fourteen (14) days before the date set for formal
hearing, or by the date of the initial prehearing conference, whichever is earlier, unless a
different time is provided by order or notice.” IDAPA 37.01.01.352.

The Department’s Rules of Procedure provide the following for intervention in a
proceeding:

Petitions to intervene must comply with Rules 52, 200, and 300. The petition
must set forth the name and address of the potential intervenor and must state

the direct and substantial interest of the potential intervenor in the proceeding.

IDAPA 37.01.01.351.
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ARGUMENT

The SWC’s Petition to Intervene is timely because no formal hearing has been set or
conducted in this matter, the Department has not issued any order or notice establishing a
different time for filing a petition to intervene, and the pre-hearing conference has not yet
occurred. For the reasons discussed below, the Coalition’s intervention should be granted
because its members have a direct and substantial interest in the subject matter of this contested
case, the SWC’s participation will not unduly broaden the issues, and the SWC’s interest is not
adequately represented by the existing parties.
I. The Coalition’s Direct and Substantial Interest.

A. Name and Address

American Falls Reservoir District #2 Burley Irrigation District
Kevin Lakey, Manager Don Terry, Manager

409 N. Apple St. 246 E. 100 S.

Shoshone, Idaho 83352 Burley, Idaho 83318
Twin Falls Canal Company Minidoka Irrigation District
Jay Barlogi, Manager Dan Davidson, Manager
P.O. Box 326 98 W. 50 S.

Twin Falls, Idaho 83303 Rupert, Idaho 83350
North Side Canal Company Milner Irrigation District
Alan Hansten, Manager Jeff War, Manager

921 N. Lincoln St. 5294 E 3610 N

Jerome, Idaho 83338 Murtaugh, Idaho 83344
B. Interest in Proceeding

The SWC members hold both decreed natural flow and storage water rights in the Upper
Snake River Basin under which they divert for delivery of water to their respective landowners
and shareholders in their projects. These water rights are used by the Coalition’s water users to
irrigate approximately 600,000 acres in southern Idaho. The hearing is being conducted in the

contested case that the Coalition members are participating in as the senior water right holders
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that filed the delivery call. The SWC is actively involved in this proceeding to protect their
respective senior water rights. See e.g. United States v. Pioneer Irr. Dist., 144 Idaho 106 (2007)
(“Irrigation districts act as trustees for the landowners managing the water right, and standing in
place of the landowners in cases involving the appropriation of the water”). The water rights
represent valuable property right interests that are protected by state law. See 1.C. § 55-101. The
SWC seeks to intervene to protect the interests of its landowners and shareholders that will be
impacted by any decision concerning the Steps 5/6 Order.

Additionally, the Coalition has an interest in how IDWR recalculates the demand
shortfall through the irrigation season and apportions the predicted injury amongst the various
junior priority ground water right holders. The Director made certain findings the Steps 5/6
Order relative to the water supplies during the 2025 irrigation season and how that injury could
or could not be mitigated based upon the water rights subject to curtailment at the time. The
issues identified in A&B’s petition are relevant to these determinations and the Coalition seeks to
participate to provide its position as necessary.

I1. The Coalition’s Petition Does Not Unduly Broaden the Issues.

The SWC seeks intervention in this matter to protect the members’ individual interests,
including their respective water rights. To date, the Coalition is unaware of any substantive
motions filed and no pre-hearing conferences have been held. As such, the issues to be heard
have not yet been fully defined, and the contested case is in the very early stages. Accordingly,
the SWC’s petition does not unduly broaden the matters currently at issue in this proceeding.
III.  The Coalition is Not Adequately Represented by Existing Parties

The other parties that are currently appearing in this matter do not represent the

individual Coalition members’ interests in this matter. SWC members are separate legal entities
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that hold unique natural flow and storage water rights in the Upper Snake River Basin. Although
the SWC may have similar interests in certain matters or issues, it is not certain how this case
will proceed or what positions will be advanced throughout the proceeding by each individual
entity. The petitioner, A&B Irrigation District, though a member of the SWC for purposes of its
senior surface water rights, has filed the petition to address issues concerning its groundwater
rights. As such, each SWC member has a right to intervene to ensure individual interests and
legal rights are adequately protected and represented.
CONCLUSION

The SWC has submitted this timely Petition to Intervene in the above-captioned matter
so that it may protect the respective individual members’ direct and substantial interests. The
Coalition has filed this joint petition in the interests of economy but requests the Director
recognize each Coalition member’s right to participate individually in this proceeding. Since the
Petition will not unduly broaden the issues and there is no existing party that adequately
represents the Coalition’s interests, intervention should be granted.

DATED this 17" day of September, 2025.

PARSONS BEHLE & LATIMER PARSONS BEHLE & LATIMER
e l—4S—
Abby R. Bitzenburg Norman M. Semanko
Garrett M. Kitamura
Attorneys for Burley Irrigation District, Attorneys for Minidoka Irrigation
Milner Irrigation District, NSCC, and TFCC District and American Falls

Reservoir District #2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 17" day of September, 2025, I caused to be served a
true and correct copy of the foregoing SURFACE WATER COALITION’S PETITION TO
INTERVENE by the method indicated below, and addressed to each of the following:

Gerald F. Schroeder

Garrick Baxter

Sarah Tschohl

Idaho Dept. of Water Resources
322 E Front St

Boise, ID 83720-0098

*#* service by U.S. Mail and
electronic mail
file@idwr.idaho.gov

gerald 23107@msn.com
garrick.baxter@idwr.idaho.gov
sarah.tschohl@idwr.idaho.gov

Gail Mcgarry

U.S. Bureau of Reclamation

1150 N. Curtis Rd.

Boise, ID 83706-1234

**%* service by electronic mail only

emcgarry@usbr.gov

John K. Simpson

IdaH20, PLLC

P.O. Box 152

Boise, ID 83701

*** service by electronic mail only

iks@idahowaters.com

T.J. Budge

Elisheva Patterson

Racine Olson

P.O. Box 1391

Pocatello, ID 83204-1391
***service by electronic mail only

tj@racineolson.com
elisheva@racineolson.com

Sarah A. Klahn

Maximillian C. Bricker

Somach Simmons & Dunn

1155 Canyon Blvd., Ste. 110
Boulder, CO 80302

***service by electronic mail only

sklahn@somachlaw.com
dthompson@somachlaw.com
mbricker@somachlaw.com

David Gehlert

ENRD - DOJ

999 18" St. South Terrace, St. 370
Denver, CO 80202

***service by electronic mail only

david.gehlert@usdoj.gov

Rich Diehl

City of Pocatello
P.O. Box 4169
Pocatello, ID 83201

***service by electronic mail only

Candice McHugh

Chris M. Bromley

McHugh Bromley, PLLC

380 South 4" Street, Ste. 103
Boise, ID 83702

***service by electronic mail only

Robert E. Williams

William, Meservy & Lothspeich,
LLP

P.O. Box 168

Jerome, ID 83338

***service by electronic mail only

Rexburg, ID 83440
***service by electronic mail only

dylan@dylanandersonlaw.com

P.O. Box 50130
Idaho Falls, ID 83405
***service by electronic mail only

rharris@holdenlegal.com

rdiehl@pocatello.us cbromley@mchughbromley.com rewilliams@wmlattys.com
cmchugh@mchughbromley.com

Dylan Anderson Robert L. Harris Michael A. Kirkham

Dylan Anderson Law PLLC Holden, Kidwell, Hahn & Crapo, City Attorney, City of Idaho Falls

P.O. Box 35 PLLC P.O. Box 50220

Idaho Falls, ID 83405
***service by electronic mail only

mkirkham(@jidahofallsidaho.gov
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Skyler C. Johns

Nathan M. Olsen

Steven L. Taggart

Olsen Taggart PLLC

P.O. Box 3005

Idaho Falls, ID 83403

*#*gervice by electronic mail only

sjohns@olsentaggart.com

nolsen@olsentaggart.com
staggart@olsentaggart.com

COURTESY COPY TO:

William A. Parsons

Parsons, Loveland, Shirley &
Lindstrom LLP

P.O. Box 910

Burley, ID 83318

*#*gervice by electronic mail only

wparsons@pmt.org

wparsons@magicvalley.law

Corey Skinner

IDWR - Southern Region

650 Addison Ave W., Ste. 500
Twin Falls, ID 83301-5858
***service by electronic mail only

corey.skinner@idwr.idaho.gov

Craig Chandler

IDWR — Eastern region

900 N. Skyline Drive, Ste. A
Idaho Falls, ID 83402

***service by electronic mail only

craig.chandler@idwr.idaho.gov

Jerry R. Rigby

Rigby, Andrus, Rigby Law, PLLC
P.O. Box 250

Rexburg, ID 83440

***service by electronic mail only

jrigby(@rex-law.com

Andrew J. Waldera

Sawtooth Law Offices, PLLC
1101 W. River Street, Ste. 110
Boise, ID 83702

***service by electronic mail only

andy@sawtoothlaw.com

/s/ Jessica Nielsen

Jessica Nielsen
Assistant for Abby R. Bitzenburg
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