RECEIVED

Sep 17, 2025
Sarah A. Klahn, ISB #7928 DEPARTMENT OF
Maximilian C. Bricker, ISB #12283 WATER RESOURCES

SOMACH SIMMONS & DUNN, P.C.
1155 Canyon St., Suite 110

Boulder, CO 80302
sklahn@somachlaw.com
mbricker@somachlaw.com

Attorneys for the American Falls-Aberdeen
Ground Water District

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF DISTRIBUTION OF Docket No. CM-DC-2010-001
WATER TO VARIOUS WATER RIGHTS
HELD BY OR FOR THE BENEFIT OF A&B

IRRIGATION DISTRICT, AMERICAN AMERICAN FALLS-ABERDEEN
FALLS RESERVOIR DISTRICT #2, GROUND WATER DISTRICT’S
BURLEY IRRIGATION DISTRICT, PETITION TO INTERVENE

MILNER IRRIGATION DISTRICT,

MINIDOKA IRRIGATION DISTRICT, Exempt from filing fees under I.C. § 67-2301

NORTH SIDE CANAL COMPANY, AND
TWIN FALLS CANAL COMPANY

COMES NOW American Falls-Aberdeen Ground Water District (“AFA”), by and
through its undersigned counsel, and, pursuant to IDAPA 37.01.01.350, hereby files this Petition
to Intervene to become a party to the contested case proceedings that were initiated when the
Director of the Idaho Department of Water Resources (“IDWR” or “Department”) granted A&B
Irrigation District’s Request for Hearing filed April 29, 2025, and A&B Irrigation District s
Request for Hearing filed July 24, 2025. See Order Granting A&B Irrigation District’s Requests
for Hearing, Consolidating Proceedings for Hearing, and Appointing Hearing Officer; Notice of
Prehearing Conference (Sep. 3, 2025) (“Order Granting Hearing”). AFA has a direct and

substantial interest in these proceedings because the Director’s resolution of one or more of the
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identified issues could negatively affect AFA’s patrons’ future mitigation obligations.

Undersigned counsel certify that they have conferred with counsel for A&B Irrigation District

(“A&B”) on this Petition to Intervene and A&B does not oppose AFA’s intervention as a party to

these consolidated proceedings.

BACKGROUND

1. One of the issues in these consolidated proceedings is: “Whether the steady-state use of
the ESPAM 2.2 in identifying A&B’s proportionate share of the estimated in-season
demand shortfall is consistent with the transient use of the model in identifying ground
water rights subject to curtailment as outlined in the Sixth Methodology Order.” Order
Granting Hearing at 2-3.!

2. AFA is presently protected from curtailment in the instant delivery call matter because it
is a party to the 2024 Stipulated Mitigation Plan (2024 Plan) that was approved by the
Director in Docket No. CM-MP-2024-003.

3. Under the 2024 Plan, the participating districts agreed to use steady state modeling to
allocate the ground water district’s mitigation obligation.

4. The 2024 Stipulated Mitigation Plan terminates at the end of 2027 and may not
automatically renew. See Joint Motion for Order Approving 2024 Stipulated Mitigation

Plan, Appendix A at § 3.

! As the Director explained, only certain mitigation plans require the Director to determine parties’ proportionate
shares of the estimated in-season demand shortfall. A&B’s mitigation plan is one such plan, whereas the 2024
Stipulated Mitigation Plan is not. See Order Revising April 2025 Forecast Supply and Continuing May 16, 2025
Curtailment Order (Methodology Steps 5 & 6), No. CM-DC-2010-001, at 11 n.6 (July 10, 2025).
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10.

In the absence of an approved mitigation plan, AFA is likely to be subject to future
curtailment based on the modeling method determined by the Director in this proceeding.
Because of AFA’s geographic location, curtailment based on the use of transient modeling
would devastate AFA’s members’ livelihood as well as the local economy.

STANDARDS FOR INTERVENTION IN IDWR CONTESTED CASES
Regarding petitions to intervene, the Department’s Rules of Procedure provide: “A person
who is not already a party to a contested case and who has a direct and substantial interest
in the proceeding may petition for an order granting intervention as a party to the
contested case.” IDAPA 37.01.01.350 (Rule 350).

A petition to intervene is timely if it is filed by the date of the initial prehearing
conference. See Rule 352.

If the timely-filed petition “shows direct and substantial interest in any part of the subject
matter of a contested case and does not unduly broaden the issues, the agency shall grant
intervention, subject to reasonable conditions, unless the applicant’s interest is adequately
represented by existing parties.” Rule 353.01.

AFA’s petition is timely because it is filed on or before the date of the initial prehearing
conference, which is September 18, 2025. See Order Granting Hearing at 5.

AFA has a direct and substantial interest in the issues identified in these contested case
proceedings, particularly the issue regarding running steady-state simulations, versus
transient simulations, to determine proportionate shares of the Surface Water Coalition’s
estimated in-season demand shortfall. If the Director resolves this issue by deciding that
transient simulations should be run, such a decision could negatively affect AFA’s

mitigation obligations in the foreseeable future.

AMERICAN FALLS-ABERDEEN GROUND Page 3
WATER DISTRICT’S PETITION TO INTERVENE
Docket No. CM-DC-2010-001



11. AFA’s participation in these proceedings will not unduly broaden the issues, as AFA does
not intend to introduce additional issues beyond those listed in A&B’s requests for
hearing, but reserves the right to do so if the need arises in the course of litigation.

12. Finally, AFA’s direct and substantial interest is not adequately represented by existing
parties. To the extent they participate in these proceedings, neither Idaho Ground Water
Appropriators, Inc. (“IGWA”) nor any other Ground Water District (“GWD”) adequately
represent AFA’s interest because their interests may even conflict with AFA’s interest.
While there is not a live controversy between AFA and IGWA or the other GWDs, a
controversy regarding each GWD’s respective obligations under future iterations of the
2024 Stipulated Mitigation Plan could arise depending on the Director’s resolution of the
aforementioned issue regarding transient versus steady-state simulations. Thus, it is
important for AFA to appear in these proceedings individually and protect its own
interests.

13.  Accordingly, because AFA has a direct and substantial interest in the issues in these
proceedings, will not unduly broaden the issues, and is not adequately represented by
existing parties, and this Petition to Intervene was timely-filed, AFA is entitled to
intervene as a party. See Rule 353.01.

CONCLUSION
Based on the foregoing, AFA satisfies the requirements for intervention and respectfully

requests that this Petition to Intervene be granted.
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DATED this 17th day of September 2025.

SOMACH SIMMONS & DUNN, P.C.

Sarah A. Klahn, ISB #7928
Maximilian C. Bricker, ISB #12283

Attorneys for the American Falls-Aberdeen
Ground Water District
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 17th day of September 2025, I caused a true and
correct copy of the foregoing document to be filed and served on the persons below via email:

Director Mathew Weaver

Garrick Baxter

Idaho Department of Water Resources
322 E Front St.

Boise, ID 83720-0098

Mathew.Weaver@idwr.idaho.gov
garrick.baxter@idwr.idaho.gov
file@idwr.idaho.gov

John K. Simpson
IDAH20, PLLC

4354 N. Hackberry Way
Boise, ID 83702-1667

iks@idahowaters.com

Travis L. Thompson

Abby R. Bitzenburg

PARSONS BEHLE & LATIMER
P.O. Box 63

Twin Falls, Idaho 83303-0063

tthompson@parsibsbehle.com
abitzenburg(@parsonsbehle.com

Norman Semanko

Garrett M. Kitamura

PARSONS BEHLE & LATIMER
800 W. Main Street, Suite 1300
Boise, ID 83702

nsemanko@parsonsbehle.com
gkitamura@parsonsbehle.com

Thomas J. Budge

Elisheva M. Patterson
RACINE OLSON, PLLP
P.O. Box 1391

Pocatello, ID 83204-1391

tj@racineolson.com
elisheva@racineolson.com

David W. Gehlert

Natural Resources Section

Environment and Natural Resources Division
U.S. Department of Justice

999 18th St., South Terrace, Suite 370
Denver, CO 80202

david.gehlert@usdoj.gov

Matt Howard

U.S. Bureau of Reclamation
1150 N Curtis Road

Boise, ID 83706-1234

mhoward@usbr.gov
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Rich Diehl

CITY OF POCATELLO
P.O. Box 4169
Pocatello, ID 83205

rdiehl@pocatello.us

Candice McHugh cmchugh@mchughbromley.com
Chris Bromley cbromley@mchughbromley.com
MCHUGH BROMLEY, PLLC

PO Box 107

Boise, ID 83701

Robert E. Williams

WILLIAMS, MESERVY & LOTHSPEICH, LLP
P.O. Box 168

Jerome, ID 83338

rewilliams@wmlattys.com

Robert L. Harris

HOLDEN, KIDWELL, HAHN & CRAPO, PLLC
P. O. Box 50130

Idaho Falls, ID 83405

rharris@holdenlegal.com

Zachary H. Jones
Interim City Attorney
City of Idaho Falls
P.O. Box 50220
Idaho Falls, ID 83405

zjones(@idahofalls.gov

Skyler C. Johns

Nathan M. Olsen

Steven L. Taggart

OLSEN TAGGART PLLC
P.O. Box 3005

Idaho Falls, ID 83403

sjohns(@olsentaggart.com
nolsen@olsentaggart.com
stagoart(@olsentaggart.com

Dylan Anderson

DYLAN ANDERSON LAW
P. O. Box 35

Rexburg, ID 83440

dylan@dylanandersonlaw.com

COURTESY COPY TO:
William A. Parsons
PARSONS SMITH & STONE
P.O. Box 910

Burley, ID 83318

wparsons@pmt.org
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Sarah A. Klahn, ISB #7928
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