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DEPARTMENT OF
WATER RESOURCES

Andrew J. Waldera, ISB No. 6608
SAWTOOTH LAW OFFICES, PLLC
1101 W. River Street, Suite 110
Boise, Idaho 83702

T (208) 629-7447

F (208) 629-7559

E andy@sawtoothlaw.com

Attorneys for Magic Valley Ground Water District and
North Snake Ground Water District

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF DISTRIBUTION OF Docket Nos. CM-DC-2010-001
WATER TO VARIOUS WATER RIGHTS
HELD BY OR FOR THE BENEFIT OF A&B
IRRIGATION DISTRICT, AMERICAN JOINT NOTICE OF COMPLIANCE
FALLS RESERVOIR DISTRICT #2,
BURLEY IRRIGATION DISTRICT,
MILNER IRRIGATION DISTRICT,
MINIDOKA IRRIGATION DISTRICT,
NORTH SIDE CANAL COMPANY, AND
TWIN FALLS CANAL COMPANY

Magic Valley Ground Water District and North Snake Ground Water District (“MV,”
“NS,” or collectively the “Districts”), through undersigned counsel and in in response to the
Director’s Final Order Curtailing Ground Water Rights Junior to March 31, 1954 (May 30, 2024)
(“Curtailment Order”), submit the following 2024 mitigation proposal, seeking Director approval
of the same.

.
BACKGROUND

On May 29, 2024, MV and NS filed their Notice of Compliance; Request for Clarification
(“Clarification Request”) in response to the Director’s Amended Order Determining Deficiency in

Notices of Secured Water (May 28, 2024) (“Amended Deficiency Order”). The Districts proposed
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mitigating their proportionate share of the April 2024-predicted IDS of 74,100 AF attributable to
the Twin Falls Canal Company. The Districts’ proposal was rooted in IGWA’s 2009 Storage Water
Mitigation Plan (Docket CM-MP-2009-007) (“2009 Plan”).

The Director’s Curtailment Order confirmed that the 2009 Plan was still viable as a
mitigation vehicle for the 2024 irrigation season. But, the Director rejected the Districts’
proportionate share-based proposal based on 2009 Plan language suggesting that those seeking
safe harbor from curtailment under the plan are required to produce sufficient evidence of the
ability to provide the full 74,100 AF IDS on behalf of all ground water users, rather than only
proportionate shares of the 74,100 IDS directly attributable to the districts seeking shelter under
the same. Curtailment Order, pp. 7-8. Absent demonstration of the Districts’ ability to provide the
entire 74,100 AF predicted IDS, the Districts would be subject to curtailment unless they agreed
to mitigate under IGWA’s 2016 Mitigation Plan (Docket CM-MP-2016-001) (“2016 Plan™). Id.;
see also, Order Denying IGWA'’s Second Petition for Reconsideration; Order Determining
Deficiency in IGWA’s May 17, 2024 Storage Water Leases, p. 8.

1.
2024 COMPLIANCE PROPOSAL

In response to the Director’s Curtailment Order, the Districts provide notice that they
intend to comply with the 2016 Plan for the 2024 irrigation season by:

(@) Providing their historic proportionate shares of the 50kKAF storage water delivery
obligation. By district, those shares equal 8,000 AF (MV) and 6,410 AF (NS), totaling 14,410 AF
to be delivered within 21 days of the day of allocation. These historical proportionate shares are

illustrated and discussed in the Declaration of Timothy P. Deeg in Support of AFA’s Motion for
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Reconsideration of Order Determining Deficiency in Notices of Secured Water (May 17, 2024)
and the SWID Letter Agreement attached to the Districts’ Clarification Request'; and

(b) Meeting their proportionate shares of the 2024 irrigation season conservation obligation
required under the 2016 Plan, as further modified by the Director’s Final Order Specifying
Additional Actions (May 3, 2024) (“Additional Actions Order”). The Director’s Additional
Actions Order increased the 2016 Plan conservation obligation from 240,000 AF up to 252,000
AF for the 2024 irrigation season. The Districts’ respective percentage-based shares of the overall
conservation obligation equal 15.8% for MV, and 12.4% for NS under steady-state application of
the ESPAM 2.2 model. These conservation obligation percentages are the same as calculated by
then-Director Spackman in his Amended Final Order Regarding Compliance With Approved

Mitigation Plan (Apr. 24, 2023) (“Compliance Order”) at Table 2.2

1 Though the Districts are not required to provide proof demonstrating their ability to supply
the aggregate 14,410 AF of storage water at this time, they nonetheless have already done so within
their prior Clarification Request (producing and relying upon the October 27, 2020 Multi-Year
Tribal Lease Agreement attached thereto).

2 As noted in the Districts’ Joint Notice of Compliance; 2024 Irrigation Season Mitigation
Commitments (May 2, 2024), the Districts do not admit or concede that steady-state application of
the ESPAM model is the correct application of the model, nor determinative of their mitigation
obligations going forward under either the 2009 Plan or the 2016 Plan. See id., p. 3 (incorporated
by this reference herein). To the contrary, the Director has shifted to transient model runs to both
predict injury (IDS) and determine the level (priority) of curtailment necessary to mitigate for the
injury predicted. The Director’s shift to transient modeling undermines (if not entirely negates) the
credibility and applicability of the steady-state-based “Re-proportioning” percentages contained
in Table 2 of the April 2023 Compliance Order.

Transient runs of the model demonstrate that MV and NS’s impacts upon (shares of) the
April 2024-predicted IDS are negligible (currently 25 AF for MV and < 1.0 AF for NS).
Consequently, the Districts reserve the right to seek reallocation of their shares of injury and
mitigation obligation going forward. However, the Districts are willing to mitigate under steady-
state application of the ESPAM model for 2024 out of recognition of the effects of legacy pumping,
and in a good faith effort to do more than their fair share to encourage additional review and
modification of the 2016 Plan prior to the 2025 irrigation season.
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III.
CONCLUSION

For the foregoing, the Districts request that the Director: (a) find them in compliance with
the 2016 Plan, as well as the Additional Actions Order; and (b) confirm their (and their patrons’)
safe harbor from curtailment for the 2024 irrigation season by operation of the Director’s
Curtailment Order.

DATED this 5% day of June, 2024.

SAWTOOTH LAW OFFICES, PLLC

o AL

An&i ¢w J. Waldera

Attorneys for Magic Valley Ground
Water District and North Snake Ground
Water District
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this 5" day of June, 2024, | caused a true and correct copy
of the foregoing JOINT NOTICE OF COMPLIANCE to be served by the method indicated below,

and addressed to the following:

Director Matthew Weaver
Garrick Baxter
Sarah Tschohl

Idaho Department of Water Resources

322 E Front St.

Boise, ID 83720-0098
mathew.weaver@idwr.idaho.gov
garrick.baxter@idwr.idaho.gov
sarah.tschohl@idwr.idaho.gov
file@idwr.idaho.gov

John K. Simpson
MARTEN LAW LLP

PO Box 2139

Boise, ID 83701-2139
jsimpson@martenlaw.com

Travis L. Thompson

Abigail Bitzenburg
MARTEN LAW LLP

PO Box 63

Twin Falls, 1D 83303-0063
tthompson@martenlaw.com
abitzenburg@martenlaw.com
jnielsen@martlenlaw.com

W. Kent Fletcher
FLETCHER LAW OFFICE
PO Box 248

Burley, 1D 83318

wkf@pmt.org

Thomas J. Budge
Elisheva M. Patterson
RACINE OLSON

PO Box 1391

Pocatello, ID 83204-1391
tj@racineolson.com
elisheva@racineolson.com
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David W. Gehlert

Natural Resources Section

Environment and Natural Resources Division
U.S. Department of Justice

999 18™ St., South Terrace, Suite 370
Denver, CO 80202

David.gehlert@usdoj.gov

Matt Howard

US Bureau of Reclamation
1150 N Curtis Road

Boise, ID 83706-1234
mhoward@usbr.gov

Sarah A. Klahn

Maximilian C. Bricker
Somach Simmons & Dunn
1155 Canyon Blvd, Ste. 110
Boulder, CO 80302
sklahn@somachlaw.com
mbricker@somachlaw.com

Rich Diehl

City of Pocatello
PO Box 4169
Pocatello, ID 83205
rdiehl@pocatello.us

Candice McHugh

Chris Bromley

MCHUGH BROMLEY, PLLC
380 South 4" Street, Suite 103
Boise, ID 83702
cbromley@mchughbromley.com
cmchugh@mchughbromley.com

Robert E. Williams

WILLIAMS, MESERVY & LOTHSPEICH, LLP
PO 168

Jerome, ID 83338

rewilliams@wmlattys.com
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Robert L. Harris

HOLDEN, KIDWELL, HAHN & CRAPO, PLLC

PO Box 50130
Idaho Falls, ID 83405
rharris@holdenlegal.com

Michael A. Kirkham

City Attorney, City of Idaho Falls
PO Box 50220

Idaho Falls, 1D 83405
mkirkham@idahofallsidaho.gov

Skyler C. Johns

Nathan M. Olsen

Steven L. Taggart

OLSEN TAGGART PLLC
PO Box 3005

Idaho Falls, 1D 83403
sjohns@olsentaggart.com
nolsen@olsentaggart.com
staggart@olsentaggart.com

Dylan Anderson

DYLAN ANDERSON LAW PLLC
PO Box 35

Rexburg, 1D 83440
dylan@dylanandersonlaw.com

COURTESTY COPY TO:
Craig Chandler
IDWR—Eastern Region

900 N. Skyline Drive, Ste. A
Idaho Falls, ID 83402
Craig.chandler@idwr.idaho.gov

COURTESTY COPY TO:
Corey Skinner
IDWR—Southern Region
1341 Fillmore St., Ste. 200
Twin Falls, 1D 83301-3033
Corey.skinner@idwr.idaho.gov
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COURTESTY COPY TO: ( ) U.S. Mail, Postage Prepaid

William A. Parsons ( ) Hand Delivered

PARSONS, LOVELAND, SHIRLEY & ( ) Overnight Mail
LINDSTROM, LLP ( ) Facsimile

PO Box 910 (X) Email / CM/ECF

Burley, ID 83318
wparsons@pmt.org
wparsons@magicvalley.law

Andtej J. Waldera
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