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BRIEF IN SUPPORT OF IGWA’s CONDITIONAL NOTICE 
OF MITIGATION COMPLIANCE; PETITION FOR 

RECONSIDERATION; AND REQUEST FOR EXPEDITED 
DECISION. 

 
 
 Bingham Ground Water District, through counsel, files the following brief in support of 
IGWA’s Conditional Notice of Mitigation Compliance; Petition for Reconsideration; and 
Request for Expedited Decision.   
 The Order Determining Deficiency in Notices of Secured Water (“Order Determining 
Deficiency”) was troubling to Bingham Ground Water District for many reasons, not the least of 
which was the complete disregard for what Bingham presented to the Department and the  
attempt to label Bingham as a “Free Rider.” Bingham presented to the department a willingness 
and desire to mitigate, along with many steps taken toward that effort, but simply pointed out to 
the department that according to previous rulings, the 2009 mitigation plan was not available to 
individual districts, but must be mitigated by IGWA as a whole. Bingham also pointed out that 
because American Falls Aberdeen was not involved, IGWA was not able to participate as a 
whole. This position was reinforced and reiterated in the Departments recent Order Determining 
Deficiency.  

Rather than acknowledge the conundrum, the department chose to mischaracterize 
Bingham’s legitimate and ultimately correct concern as an attempt to somehow avoid mitigation. 
The Director called out Bingham specifically as a “Free Rider” for not being able to mitigate 
under the 2009 plan, though no district was able to mitigate under the 2009 plan. It seems lately 
that the department has a propensity to meet earnest concern with contempt, deliberate 
misconstruction, and the unnecessarily labeling of groundwater districts as disingenuous or 
otherwise untrustworthy. This notion was witnessed again this past hearing when groundwater 
users were unnecessarily questioned about whether they would deliver water according to the 
2021 breach settlement. They paid last year, and such an obligation has nothing to do with the 
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current mitigation. Still, despite representations on the record that we had an agreement and 
would pay what we owe, the department still required further assurance in writing that we would 
do so. Groundwater districts vehemently disagree with the department regarding certain rulings 
and interpretations. However, for such differences of opinion to present in outright distrust and 
disparaging labels in not only unfair, but it is also detrimental to any possible resolution to 
current conflicts. As frustrating and unnecessary as it was to have our concerns mischaracterized 
and to be called a “Free Rider,” the rationale for justifying such an attack is far more troubling.  

The department has reiterated the position that districts cannot mitigate for their 
proportionate shares individually, but only for the whole amount as IGWA, collectively. 
However, the department seems willing to take a district’s otherwise deficient mitigation storage 
water and unilaterally use it to mitigate for the oldest groundwater rights, regardless of whether 
these rights contributed to the mitigation effort, are members of a particular district, members of 
IGWA, or even covered by a mitigation plan at all. They then return to the districts with a 
demand for more water to avoid curtailment. Such a policy, along with encouraging other 
groundwater districts to turn on each other, would have very similar anatomy to a “shakedown.” 
As stated in IGWA’s motion, Idaho Code § 42-5224(11) allows districts to only mitigate 
“material injury caused by ground water use within the district…” This limitation is backed by 
statute, but it is also reinforced by innate fairness and reason. If this type of contribution is what 
the Director was asking for in the hearing, then Bingham is unaware by what plan, authority, or 
rational the department can just apply a districts mitigation against the shortfall at large. It does 
not seem to be part of the 2009 mitigation plan.   

If the Director is not satisfied with the district’s mitigation under the 2009 plan, he can 
reject it. However, the Director cannot accept district mitigation storage water and use it to 
mitigate other water rights then demand more from a district to avoid curtailment. Storage water 
that was purchased with district funds cannot be used to mitigate others outside a district, 
especially while those in a district would still face curtailment.  

Additionally, a ruling from the department regarding the 2009-006 mitigation plan and 
the mitigation represented by Bingham would potentially impact the amount required to mitigate 
under the 2009 plan. Bingham wonders if that ruling will come before the deadline on Friday, 
May 17.  

The Department should allow IGWA to mitigate for their proportionate share under the 
methodology order, as was done last year.  
 

DATED this 14th day of May 2024, 
 

____/s/ Dylan Anderson        . 
      Dylan Anderson 
      Attorney for Bingham Ground Water District 
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