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The recent Final Order Regarding April 2024 Forecast Supply places ground water users 
in a precarious situation. The Department acknowledged our predicament in an April 19th press 
release, stating: “Despite past cooperation amongst surface and ground water users in 
managing this delivery call, there is currently much ongoing litigation following the drought 
years of 2021 and 2022. Because of this litigation over questions of past compliance, there is 
uncertainty about the legal applicability of IGWA’s previously approved mitigation plans.” 
Director Weaver has repeated that concern in public meetings over the last two weeks. The 
Bingham Ground Water District (BGWD) is committed to adhering to the Conjunctive 
Management Rules regarding calls from senior surface water users, but due to the legal 
uncertainty of both the 2015 and 2009 mitigation plans and because BGWD’s 2024 mitigation 
plan has yet to be given a hearing date, BGWD members have no approved path to mitigate 
their proportionate share of the predicted shortfall. At this time, we hope the Department will 
recognize earnest mitigation efforts as we ask the Director to stay any curtailment orders based 
on the following explanation. 
 

Background 
 

The current legal battles and diplomatic impasses we are facing began in 2022 when the 
SWC alleged a breach of the 2015 Settlement Agreement. Director Spackman, in finding that 
annual pumping reductions must be met every year, determined that the average baseline 
would become a cap from which all reductions must be measured. This ruling completely 
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disregards the fact that ground water pumping is dynamic, and that water requirements change 
from year to year, depending on a multitude of factors such as temperature and precipitation. 
This new benchmark would make compliance in some years nearly automatic with no incentive 
to reduce, while other years would necessitate nearly double the required reductions to stay in 
compliance. BGWD was only in breach when measured against this new benchmark. In years 
with high water requirements like 2021, there is no way to meet the required reductions 
without widespread curtailment within the District. Based on this fact it was determined that in 
a year like 2021, a reduction of over 29,000 acres in the District would have been needed in 
order to stay within compliance. By contrast the 6/14/1977 curtailment date under the 2021 
Methodology Order would have curtailed fewer than 27,000 District acres. The fatal flaw of this 
new interpretation is that, at the time of planting, ground water users cannot predict the 
impacts of variable weather conditions on the season’s ground water pumping. The only way to 
guarantee compliance would be to plan for the highest demand every year and shut off nearly 
30,000 acres of groundwater. This combined with the 50,000-acre-foot storage water 
requirement means the Settlement Agreement offered safe harbor at a cost much higher than 
curtailment. Furthermore, the SWC has recently alleged breach of the aquifer recovery targets 
under the Settlement Agreement and called for “adaptive measures” which will only translate 
into more storage mitigation and deeper pumping reductions.  
 
The lack of actual safe harbor under the 2015 Settlement Agreement was explained during 
negotiations in February 2023. In April 2023 the Director, without warning, changed the 
methodology to use the transient response function rather than steady state to determine 
curtailment, which resulted in much earlier curtailment dates. BGWD members still do not 
understand why that change came when it did, and why it came the way it did. The Director 
refused to elaborate on, or allow any questions regarding, his deliberative process during the 
hearing which was subsequent to the order. This change made curtailment more devastating, 
but did nothing to make compliance with the Settlement Agreement more attainable.  
 
In August 2023 the Director found BGWD in breach of the Settlement Agreement, though no 
curtailment was ordered due to the absence of injury to the SWC. The SWC has challenged the 
Director’s response and asked for more penalties. Additionally, the SWC recently alleged 
another breach because of the plan’s failure to meet the sentinel well benchmarks. Faced with 
another inevitable breach, on top of the limitations already outlined, BGWD cannot mitigate 
under the 2015 Settlement Agreement.  
 
IGWA members did not mitigate under the Settlement Agreement in 2023, but instead utilized 
the 2009 mitigation plan which relies on reservoir storage to offset injury (although one IGWA 
member takes a different position regarding the 2009 mitigation plan). Last year, ground water 
districts spent millions of dollars on storage water that, ultimately, was unneeded, and this year 
has the potential of playing out the same way. BGWD currently has 8,590 acre-feet of storage 
under contract to use for mitigation purposes (see Lease Agreement, Exhibit A); however, 
BGWD does not have the budget, or the support of its members, to spend millions of dollars on 
unneeded storage water. In addition to the legality of the plan being brought into question by a 
preliminary ruling from Hearing Officer Burdick, the Department has also ruled that the 2009 
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mitigation plan does not allow members to mitigate for their proportionate share, but rather 
requires that the participant(s) cover the full injury amount in order for any district to receive 
protection from curtailment. Because one member of IGWA has taken the position that the 
2009 plan is no longer active, and will not participate in that plan, it does not appear to be an 
option for mitigation. 
 
This has left BGWD, and all ground water districts, in a precarious state. Foreseeing such a 
circumstance, ground water districts filed individual mitigation plans in December 2023 and 
January 2024. Against the wishes of BGWD, there is still no date for a hearing for our mitigation 
plan. It is frustrating that when the Department wants to change the methodology, have an 
expedited hearing, or provide the SWC with a hearing to challenge the Department’s ruling on a 
2022 breach, these hearings are held over the objection of ground water users, but when 
ground water districts need a hearing on a mitigation plan in hopes of avoiding massive 
curtailment, it is delayed indefinitely. 
 
At this time, BGWD has no assurance that an approved mitigation plan is available, and no 
hearing date to hear our proposed mitigation plan. A plan, by the way, which offers the most 
aggressive reduction of ground water irrigated acreage ever proposed in a mitigation plan. 
BGWD must ask that any order on curtailment be stayed because of the outstanding legal 
questions surrounding all mitigation plans – the same reason the Department has given for 
delaying a hearing for BGWD’s mitigation plan. 
 
In the meantime, BGWD has completed approximately 26,000 acre-feet of recharge within 
District boundaries, and recharge is ongoing. BGWD members have also completed over 2,200 
acres of conversions, and there are over 3,600 acres of fallowed ground in the district, which 
includes 2,461 acres enrolled in CREP (see Affidavit Exhibit B). BGWD is engaged in the most 
aggressive and revolutionary initiative in Idaho to implement telemetry and automation to both 
better understand the aquifer response to ground water pumping and to facilitate conversions 
from ground water to surface water. BGWD members are proud to be among the most efficient 
water users in the State, adding hundreds of millions of dollars annually to the State’s economy. 
If the Director will not stay a curtailment order until legal decisions have been issued and 
ground water districts’ mitigation plans can be heard, then over 103,000 acres of individually-
owned ground water rights are at risk of curtailment within BGWD boundaries. 
 
In consideration of the above, BGWD proposes the following alternatives: 

1. The Department, citing the extreme uncertainty and impossibility of mitigation due to 
legal rulings and different positions of IGWA members, will delay curtailment orders 
until the legal questions surrounding current and proposed mitigation plans can be 
answered. 

2. The Department will allow BGWD to mitigate under its proposed mitigation plan, CM-
MP-2024-001, on an interim basis, pending approval. 

3. The Director will take into account BGWD’s conversion of 2,254 acres of ground water-
irrigated land, 2,461 acres enrolled in CREP, and 26,432 acre-feet of recharge to 
determine a mitigation credit under the CM-MP-2009-006 mitigation plan, and accept 
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8,590 acre-feet of storage water as sufficient to demonstrate adequate ability to 
mitigate a shortfall, should there be one at the end of the year. 

 
DATED this 2nd day of May 2024, 

 
____/s/ Dylan Anderson        . 

      Dylan Anderson 
      Attorney for Bingham Ground Water District 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on this 2nd day of May, 2024, I served the foregoing document on the 
persons below via email or as otherwise indicated: 
 
 

____/s/ Dylan Anderson        . 
      Dylan Anderson 
      Attorney for Bingham Ground Water District 

 
Director Mat Weaver 
Garrick Baxter 
Kayleen Richter 
Sarah Tschohl 
Idaho Department of Water Resources 
322 E. Front St. 
Boise, ID 83720-0098 

mat.weaver@idwr.idaho.gov 
garrick.baxter@idwr.idaho.gov 
kayleen.richter@idwr.idaho.gov 
sarah.tschohl@idwr.idaho.gov 
file@idwr.idaho.gov 
 

Andrew J Waldera 
SAWTOOTH LAW OFFICES, PLLC 
P.O. Box 250 
Rexburg, ID 83440 

andy@sawtoothlaw.com 
 

Thomas J. Budge  
Elisheva M. Patterson  
RACINE OLSON, PLLP 
201 E. Center St. / P.O. Box 1391 
Pocatello, Idaho 83204  

tj@racineolson.com 
elisheva@racineolson.com 
 

Skyler C. Johns  
Nathan M. Olsen  
Steven L. Taggart  
OLSEN TAGGART PLLC 
1449 E 17th St, Ste A 
PO Box 3005 
Idaho Falls, ID 83403 

sjohns@olsentaggart.com   
nolsen@olsentaggart.com  
staggart@olsentaggart.com  
 

John K. Simpson 
Travis L. Thompson 
Abigail R. Bitzenburg 
MARTEN LAW 
P. O. Box 63 
Twin Falls, ID 83303-0063 

tthompson@martenlaw.com 
jsimpson@martenlaw.com 
abitzenburg@martenlaw.com  
jnielsen@martenlaw.com 
 

W. Kent Fletcher 
FLETCHER LAW OFFICE 
P.O. Box 248 
Burley, ID 83318 

wkf@pmt.org 
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Sarah A Klahn 
Maximilian C. Bricker 
SOMACH SIMMONS & DUNN 
2033 11th Street, Ste 5 
Boulder, Co 80302 

sklahn@somachlaw.com 
mbricker@somachlaw.com 
vfrancisco@somachlaw.com  

  

Candice McHugh 
Chris Bromley  
MCHUGH BROMLEY, PLLC 
380 South 4th Street, Suite 103 
Boise, ID 83 702 

cbromley@mchughbromley.com 
cmchugh@mchughbromley.com 

Robert E. Williams 
WILLIAMS, MESERVY, & LOTHSPEICH, LLP 
P.O. Box 168 
Jerome, ID 83338 

rewilliams@wmlattys.com 

Robert L. Harris  
HOLDEN, KIDWELL, HAHN & CRAPO, PLLC  
P.O. Box 50130 
Idaho Falls, ID 83405 

rharris@holdenlegal.com 

Michael A. Kirkham 
City Attorney, City of Idaho Falls 
P.O. Box 50220 
Idaho Falls, ID 83402 

mkirkham@idahofallsidaho.gov  

Rich Diehl 
City of Pocatello 
P.O. Box 4169 
Pocatello, ID 83205 

rdiehl@pocatello.us  

David W. Gehlert 
Natural Resources Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
999 18th St., South Terrace, Suite 370 
Denver, CO 80202 

david.gehlert@usdoj.gov  

Matt Howard 
US Bureau of Reclamation 
1150 N Curtis Road 
Boise, ID 83706-1234 

mhoward@usbr.gov  

Jerry Rigby 
RIGBY, ANDRUS & RIGBY LAW, PLLC 
P.O. Box 250 
Rexburg, ID 83440 

jrigby@rex-law.com 
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Corey Skinner  
IDWR-Southern Region 
1341 Fillmore St., Ste. 200 
Twin Falls, ID 83301-3033 

corey.skinner@idwr.idaho.gov 

William A. Parsons 
PARSONS, LOVELAND, SHIRLEY & LINDSTROM, LLP 
P.O. Box 910 
Burley, ID 83318 

wparsons@magicvalley.law  

 
 
 
 
 
 
 
 
 
 
 

 


