RECEIVED
May 02, 2024

Andrew J. Waldera, ISB No. 6608 DEPARTMENT OF
SAWTOOTH LAW OFFICES, PLLC WATER RESOURCES
1101 W. River Street, Suite 110

Boise, Idaho 83702

T (208) 629-7447

F (208) 629-7559

E @sawtoothlaw.com

Attorneys for Magic Valley Ground Water District and
North Snake Ground Water District

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF DISTRIBUTION OF Docket Nos. CM-DC-2010-001
WATER TO VARIOUS WATER RIGHTS CM-MP-2016-001
HELD BY OR FOR THE BENEFIT OF A&B CM-MP-2009-007
IRRIGATION DISTRICT, AMERICAN
FALLS RESERVOIR DISTRICT #2, JOINT NOTICE OF COMPLIANCE—MAGIC

VALLEY GROUND WATER DISTRICT &
BURLEY IRRIGATION DISTRICT, NORTH SNAKE GROUND WATER

MILNER IRRIGATION DISTRICT, DISTRICT’S 2024 IRRIGATION SEASON
MINIDOKA IRRIGATION DISTRICT, MITIGATION COMMITMENTS
NORTH SIDE CANAL COMPANY, AND
TWIN FALLS CANAL COMPANY

Magic Valley Ground Water District (“MV”) and North Snake Ground Water District
(“NS”), through undersigned counsel, submit this Joint Notice of Compliance (“Joint Notice”) in
response to the Director’s: (a) Final Order Regarding April 2024 Forecast Supply (Apr. 18, 2024)
(“April 2024 As-Applied Order”); and (b) combined Order Shortening Notice Period; Notice of
Status Conference (Apr. 30, 2024) (“Notice™).

L
BACKGROUND

The April 2024 As-Applied Order requires groundwater users (including members of MV

and NS) “establish, to the satisfaction of the Director, that they can mitigate for their proportionate
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share of the predicted April IDS of 74,100 acre-feet in accordance with an approved mitigation
plan.” April 2024 As-Applied Order, p. 6. Similarly, the Notice requires that the parties “come
prepared to discuss the status of IGWA’s mitigation plans and IGWA’s mitigation efforts for this
[2024] irrigation season.” Notice, p. 1.

This Joint Notice is submitted by MV and NS through undersigned counsel because of a
current lack of consensus within IGWA’s membership frustrating IGWA’s ability to submit an
entity-wide responsive notice. This Joint Notice is also submitted by MV and NS in recognition
that some substantive response to the April 2024 As-Applied Order and the Notice—albeit on an
individual district level—is better than no response at all.

In that vein (i.e., that some substantive response is better than no response), and
acknowledging as the Director has that “uncertainty exists regarding the status of [IGWA’s
approved mitigation] plans” (see April 2024 As-Applied Order at p.5, note 8), MV and NS submit
the following 2024 irrigation season mitigation commitments in this matter recognizing that their
own mitigation plans (Docket Nos. CM-MP-2023-005 and CM-MP-2023-004, respectively) are
currently on-hold by Hearing Officer Schroeder pending the outcome of Hearing Officer Burdick’s
proceedings in Docket No. CM-MP-2016-001.

IL.
2024 IRRIGATION SEASON MITIGATION

Under the 2009 Storage Water Plan (CM-MP-2009-007), MV and NS agree to collectively
provide up to 15,590 acre-feet of storage water to the Surface Water Coalition (“SWC”) based on
the 74,100 acre-feet of 2024 IDS predicted in the Aprit 2024 As-Applied Order. By district, the
15,590 acre-feet of storage water breaks down as:

MV: 11,925 acre-feet (representing a 16.1% proportionate share of the steady state
allocation predicted under ESPAM 2.2 for the 74,100 acre-foot IDS); and
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NS: 3,665 acre-feet (representing a 4.9% proportionate share of the steady state
allocation predicted under ESPAM 2.2 for the 74,100 acre-foot IDS).!

The districts’ steady state-based commitments above shall not be construed as an admission
or concession that steady state application of ESPAM 2.2 is the appropriate application of the
model. Clearly, the Director has determined that transient model simulation/application is the
appropriate method of ESPAM 2.2 deployment. Sixth Final Order Regarding Methodology for
Determining Material Injury to Reasonable In-Season Demand and Reasonable Carryover
(“Methodology Order”) (Jul. 19, 2023) (“Sixth Methodology Order”), pp. 38 (Conclusion of Law
No. 24) and 42 (Order re “Step 2). Under transient application of the model, MV’s proportionate
share of the April-predicted IDS would be 25 acre-feet, and NS’s proportionate share would be
negligible (0.1 acre-feet). Be that as it may, MV and NS are willing to collectively provide 15,590
acre-feet (as opposed to merely 25 acre-feet under transient modelling) for the 2024 irrigation
season in a good faith effort to do what they can, the fairest they can in recognition of the lingering
effects of legacy pumping.

In addition to mitigating their proportionate share of the SWC April 2024-predicted IDS
through the provision of storage water outlined above, MV and NS further agree/commit to
ongoing pumping reductions and conservation efforts of at least 32,462 acre-feet (MV) and 25,474

acre-feet (NS), respectively, during the 2024 irrigation season as has historically been the case

' These proportionate shares of the 74,100 acre-foot IDS are based largely upon the
analysis, modeling, and extrapolation of IGWA consultant Sophia Sigstedt as explained in her
Declaration filed by IGWA (filed May 2, 2024). The shares differ, however, because MV and NS
commit to contribute up to their proportionate share of the 74,100 IDS based on an assumption of
IGWA bearing 100% of the total IDS, rather than 89.2% (or 66,102 acre-feet) of the IDS unless
and until the Director approves of the 89.2%-based shares. It is MV and NS’s understanding that
this IGWA member “share” issue is the subject of a pending motion for reconsideration (i.e., the
issue of whether IGWA member districts bear 100% of the IDS, or only 89.2% of the IDS).
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under the IGWA 2016 Mitigation Plan (Docket No. CM-MP-2016-001). The districts
acknowledge that this collective quantity of water (57,936 acre-feet) is based on the former IGWA -
wide conservation target of 205,937 acre-feet, and not the full 240,000 acre-foot target affirmed
by the Director in his Amended Final Order Regarding Compliance With Approved Mitigation
Plan (Apr. 24, 2023) (Docket No. CM-MP-2016-001) (compare Table Nos. 1 and 2). However,
the districts submit that their commitment to supply the SWC with upwards of 15,590 acre-feet of
storage water alone mitigates their proportionate share of the April 2024-predicted IDS. This
reaffirmed commitment to ongoing pumping reductions/conservation efforts (collectively 57,936
acre-feet) is an additional effort beyond addressing the 2024 IDS—an additional effort to further
attempt to proportionately share in the longer term stabilization of the aquifer.

The districts’ collective access to the 2024 storage water quantity of 15,590 acre-feet is
secured by existing contract (Multi-Year Tribal Lease Agreement) executed between the
Shoshone-Bannock Tribes of the Fort Hall Reservation and IGWA, effective October 27, 2020.
The contract provides annual access to no less than 25,000 acre-feet of tribal storage water for the
benefit of IGWA members MV, NS, Southwest Irrigation District, American Falls-Aberdeen
Ground Water District, and Carey Valley Ground Water District between April 1, 2021 and
October 31, 2025. The contract then automatically renews annually thereafter unless terminated
by the parties with requisite advance notice. While MV and NS have yet to make a 2024 payment
under the contract, that is because the contract provides a payment schedule that has yet to come

due this year (first half payment is due July 1, and second half payment is due November 1).
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III.
PRIOR PRECEDENTIAL SUPPORT FOR MV AND NS’S 2024- MITIGATION
EFFORTS

As a threshold matter, and as asserted in Section 2.1 of IGWA’s Memorandum in Support
of Summary Judgment (Feb. 12, 2024) (Docket No. CM-MP-2016-001) (“Memo”), the
Conjunctive Management Rules authorize junior priority water users to submit and mitigate under
multiple, approved mitigation plans. See Memo, pp. 9-11 (incorporated by reference herein). For
his part, Hearing Officer Burdick agreed as a general matter, though he concluded that the multiple
mitigation plan legal principle did not squarely address the issues pending before him in Docket
No. CM-MP-2016-001. Order on Motions for Partial Summary Judgment (Mar. 12, 2024) (Docket
No. CM-MP-2016-001), p. 9, Note 12. To this point, the Director has yet to address the question
and, in the meantime, has acknowledged the ongoing validity of the 2009 storage water-based
mitigation plan in the interim. See, e.g., April 2024 As-Applied Order, pp. 5-6, Note 8.

Given the ongoing validity of the 2009 storage water-based mitigation plan, at least in the
interim, there is no question that the Director has historically held that the provision of storage
water supplies sourced from the Basin 01 rental pool or otherwise constitutes a valid method of
mitigation. For example, in his Order Approving Mitigation Plan (Jun. 3, 2010) (Docket No.
CM-MP-2009-007) (2009 Plan Order”), the Director plainly held—after hearing and over the
protest and objection of the SWC—that:

. “Rental or acquisition of an option to rent storage water prior to or at the

beginning of the irrigation season will assure the SWC of an adequate
quantity of water for the upcoming irrigation season”;

. the “rental of storage water by IGWA will not diminish the supply of water
available to the SWC”;
o the “rental of storage water and delivery of the storage water [to the SWC]

... is in compliance with Idaho law”;
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. the “[storage water-based] mitigation plan will provide replacement water
at the time and place required by the senior-priority water right. During
many years, there will be sufficient storage water to offset the depletive
effect of ground water withdrawal on the water available in the Snake River
at such time and place as necessary to satisfy the rights of diversion from
the Snake River”;

° “Storage water in the Snake River reservoirs is a reliable source of
replacement water”;

o the “[storage water-based] mitigation plan will maximize the beneficial use
of water in the State of Idaho and promote the conservation of water

resources”; and

. “Use of storage water for mitigation is in the public interest and will not
injure other water rights.”

2009 Plan Order, pp. 9-10. The Director subsequently, and consistently, upheld the same storage
water-based mitigation method in the context of A&B Irrigation District’s approved 2015
mitigation plan. See Final Order Approving Mitigation Plan (Dec. 16, 2015) (Docket No. CM-
MP-2015-003), pp. 2-3 (wherein the Director noted A&B’s proposed mitigation use of its “storage
water in American Falls Reservoir and Palisades Reservoir, or to rent storage water through Water
District 01°s Rental Pool,” and ultimately held that that mitigation method, among others contained
in the plan, comprise “the type of activities that can provide replacement water at the time and
place required by the senior-priority water rights.”).

MYV and NS acknowledge and understand that this submission (i.e., their 2024 irrigation
season mitigation proposal) is, arguably, a form of mitigation plan hybridization that the Director
has rejected in the past. However, it is equally true that the Director has moved more and more to
recognizing and affirming the concept of ground water district “proportionate shares” of the total
obligations owed under any particular mitigation plan. The Director’s move to transient modeling

further underscores the notion that “one-size-does-not-fit-all”—that pumping location and effect
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correlate such that compliance obligations, evaluation, and determination should likely track
accordingly.

By this submission, MV and NS seek to be part of a more global solution—to do their fair
share, and then some, in 2024. Hopefully, the Director agrees with this approach.

Iv.
PROCEDURAL POST-SCRIPT

Undersigned counsel is aware of the status conference noticed in this matter. However,
given the shortened notice of the conference, counsel is not able to avoid previously-scheduled
travel putting him in areas of likely spotty-to-no cell phone service along the Highway 20 corridor
in eastern Oregon at the time of the conference. While counsel will attempt to call in with the
number and code provided in the Notice, whether successful connection can be made is currently
unknown. Consequently, the districts will continue to rely on Mr. Budge to appear and speak on
their behalf at least for purposes of the status conference should undersigned counsel be unable to
successfully connect by phone.

DATED this 1"& day of May, 2024.

SAWTOOTH LAW OFFICES, PLLC

By

Andregw J. Waldera

Attdvneys for Magic Valley Ground
Water District and North Snake Ground
Water District
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CERTIFICATE OF SERVICE

A
I HEREBY CERTIFY that on this 2 day of May, 2024, I caused a true and correct
copy of the foregoing JOINT NOTICE OF COMPLIANCE—MAGIC VALLEY GROUND WATER

DISTRICT & NORTH SNAKE GROUND WATER DISTRICT’S 2024 IRRIGATION SEASON
MITIGATION COMMITMENTS to be served by the method indicated below, and addressed to the
following:

Director Matthew Weaver mathew.weaver@idwr.idaho.gov

Garrick Baxter
Sarah Tschohl

Idaho Department of Water Resources

322 E Front St.
Boise, ID 83720-0098

John K. Simpson
MARTEN LAW LLP

PO Box 2139

Boise, ID 83701-2139
isimpson(@martenlaw.com

Travis L. Thompson

Abigail Bitzenburg
MARTEN LAW LLP

PO Box 63

Twin Falls, ID 83303-0063
tthompson@martenlaw.com
abitzenburg(@martenlaw.com
inielsen/@martlenlaw.com

W. Kent Fletcher
FLETCHER LAW OFFICE
PO Box 248

Burley, ID 83318
wkf@pmt.org

Thomas J. Budge
Elisheva M. Patterson
RACINE OLSON

PO Box 1391

Pocatello, ID 83204-1391
ti(@racingolson.com
elisheva@racineolson.com
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garrick.baxter(@idwr.idaho.gov
sarah.tschohl@idwr.idaho.gov
file@idwr.idaho.gov

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email / CM/ECF

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email / CM/ECF

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email / CM/ECF

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email / CM/ECF



David W. Gehlert

Natural Resources Section

Environment and Natural Resources Division
U.S. Department of Justice

999 18" St., South Terrace, Suite 370
Denver, CO 80202
David.gehlert@usdoj.cov

Matt Howard

US Bureau of Reclamation
1150 N Curtis Road
Boise, ID 83706-1234
mhoward(ciusbr.cov

Sarah A. Klahn

Maximilian C. Bricker
Somach Simmons & Dunn
1155 Canyon Blvd, Ste. 110
Boulder, CO 80302
sklahn(@'somachlaw.com
mbricker(@somachlaw.com

Rich Diehl

City of Pocatello
PO Box 4169
Pocatello, ID 83205
rdiehl{@pocatello.us

Candice McHugh

Chris Bromley

MCHUGH BROMLEY, PLLC
380 South 4% Street, Suite 103
Boise, ID 83702
cbromley@mchughbromley.com
cmchugh(@mchughbromley.com

Robert E. Williams

WILLIAMS, MESERVY & LOTHSPEICH,
LLP

PO 168

Jerome, ID 83338
rewilliams(@wmlattys.com
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( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email / CM/ECF

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email / CM/ECF

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email / CM/ECF

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email / CM/ECF

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email / CM/ECF

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email / CM/ECF



Robert L. Harris

HOLDEN, KIDWELL, HAHN & CRAPO,

PLLC

PO Box 50130

Idaho Falls, ID 83405
rharris(@holdenlegal.com

Michael A. Kirkham

City Attorney, City of Idaho Falls
PO Box 50220

Idaho Falls, ID 83405
mkirkham(@idahofallsidaho.cov

Skyler C. Johns

Nathan M. Olsen

Steven L. Taggart

OLSEN TAGGART PLLC
PO Box 3005

Idaho Falls, ID 83403
sjohns(@olsentaggart.com
nolsen(@olsentaggart.com
staggart(@olsentaggart.com

Dylan Anderson

DYLAN ANDERSON LAW PLLC
PO Box 35

Rexburg, ID 83440
dylan(@dylanandersonlaw.com

COURTESTY COPY TO:
Craig Chandler
IDWR—Eastern Region

900 N. Skyline Drive, Ste. A
Idaho Falls, ID 83402
Craig.chandler@idwr.idaho.gov

COURTESTY COPY TO:
Corey Skinner
IDWR—Southern Region

1341 Fillmore St., Ste. 200
Twin Falls, ID 83301-3033
Corev.skinner(@idwr.idaho.cov
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( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email / CM/ECF

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email / CM/ECF

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email / CM/ECF

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email / CM/ECF

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email / CM/ECF

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email / CM/ECF



COURTESTY COPY TO: ( ) U.S. Mail, Postage Prepaid

William A. Parsons ( ) Hand Delivered

PARSONS, LOVELAND, SHIRLEY & ( ) Overnight Mail
LINDSTROM, LLP ( ) Facsimile

PO Box 910 (X) Email / CM/ECF

Burley, ID 83318
wparsons{@pmt.org
wparsons@magicvalley.law

An{y‘:w J. Waldera
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