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Docket No. CM-DC-2010-001

L.R.C.P. 30(b)(6) NOTICE
OF TAKING DEPOSITION
DUCES TECUM OF IDWR

To: Idaho Department of Water Resources and ITS counsel of record

PLEASE TAKE NOTICE that counsel for Idaho Ground Water Appropriators, Inc., Bing-
ham Ground Water District, Bonneville-Jefferson Ground Water District, and the Cities of Idaho
Falls, Pocatello, Jerome, Burley, Bliss, Carey, Declo, Dietrich, Gooding, Hazelton, Heyburn, Paul,
Richfield, Rupert, Shoshone, and Wendell will take the deposition of Idaho Department of Water
Resources (“Department”) before M&M Court Reporting (“M&M”) in accordance with the Order
Authorizing Discovery issued April 21,2023, IDAPA 37.01.01.520.01.a and 37.01.01.520.02, and
Idaho Rules of Civil Procedure 26, 30(a), 34 and 30(b)(6). The deposition will commence on a
trailing docket immediately following the deposition of Matthew Anders scheduled to begin at
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9:00 a.m. on May 12, 2023, and continuing from day to day thereafter until completion, at the
office of the Idaho Department of Water Resources, 322 E. Front Street, Boise, Idaho 83702.
The deponent must be present in person. The court reporter will participate in person. Attorney
may participate in person or via the Zoom video platform, hosted by M&M. Participants will re-
ceive a Zoom link via email from M&M the day before the deposition.

The Department is required to designate one or more persons to testify on its behalf, and
may set forth, for each person designated, the matters on which the person will testify, regarding
any information considered by Department staff and/or the Director in developing the Fifth
Amended Final Order Regarding Methodology for Determining Material Injury to Reasonable In-
Season Demand and Reasonable Carryover issued April 21, 2023 (“Fifth Methodology Order”)
and/or the Final Order Regarding April 2023 Forecast Supply (Methodology Steps 1-3) (“As-
Applied Order”) issued April 21, 2023, that is not included among the materials that Ms. Sukow
and Mr. Anders may rely upon and the topics they may testify about pursuant to the Notice of
Materials Department Witnesses May Rely Upon at Hearing And Intent to Take Official Notice
issued May 5, 2023, including but not limited to the following:

1. The futile call doctrine pursuant to rules 10.08 and 20.04 of the Rules for Conjunctive
Management of Surface and Ground Water Resources (“CM Rules”).

2. The policy of full economic development of underground water resources pursuant to CM
Rules 10.07 and 20.03.

3. The policy that an appropriator is not entitled to command the entirety of large volumes of
water in a surface or ground water source to support his appropriation contrary to the public
policy of reasonable use of water pursuant to CM Rule 20.03.

4. The reasonableness of the diversion and use of water by the Surface Water Coalition pur-
suant to CM Rules 20.03, 20.05, 40.03, and 42.

5. The extent to which the water needs of the Surface Water Coalition could be met with their
existing facilities and water supplies by employing reasonable diversion and conveyance
efficiency and conservation practices pursuant to CM Rule 42.

6. The change from a steady-state to a transient-state application of the ESPA Model in the
Fifth Methodology Order.

7. The Department’s review of comments submitted by outside consultants in response to the
Summary of Recommended Technical Revisions to the 4th Amended Final Order Regard-
ing Methodology for Determining Material Injury to Reasonable In-Season Demand and
Reasonable Carryover for the Surface Water Coalition issued by Department staff dated
December 23, 2023.
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8. Any alleged non-compliance by groundwater users the so-called IGWA-Surface Water Co-
alition Settlement Agreement approved as a mitigation plan in IDWR Docket No. CM-MP-
2016-001.

9. The documents identified below.

The deponent is required to bring with him or her true and correct copies of all documents
reviewed by Department staff and/or the Director in connection with development of the Fifth
Methodology Order or the As-Applied Order that relate, directly or indirectly, to the topics iden-
tified above, including but not limited to the following:

1. Documents relating to the implementation of a trim line or any other mechanism that could
be used to implement the futile call doctrine, the policy of full economic development of
underground water resources, and/or the policy that an appropriator is not entitled to com-
mand the entirety of large volumes of water in a surface or ground water source to support
his appropriation contrary to the public policy of reasonable use of water.

2. Letters, emails, text messages and other correspondence sent by Department personnel to
any person not employed by the Department, or received by Department personnel from
any person not employed by the Department, concerning the Fifth Methodology Order
and/or the April 2023 As-Applied Order, or the development of such orders, prior to 6:45
p.m. mountain daylight time, April 21, 2023.

3. Documents showing the actual or estimated total number of water rights that would be
curtailed under the April 2023 As-Applied Order in the absence of approved mitigation
plans; the total number of water rights by beneficial use (irrigation, municipal, industrial,
commercial, etc.) that would be curtailed; and/or the total number of acres authorized for
irrigation that would be curtailed.

4. Documents showing the actual or estimated total number of water rights that would be
curtailed under the April 2023 As-Applied Order in the absence of approved mitigation
plans.

5. Documents showing the number of water rights by beneficial use (irrigation, municipal,
commercial, etc.) that would be curtailed under the April 2023 As-Applied Order in the
absence of approved mitigation plans.

6. Documents showing the actual or estimated total number of acres authorized for irrigation
that would be curtailed under the April 2023 As-Applied Order in the absence of approved
mitigation plans.

7. Documents showing the actual or estimated total diversion rate (cubic feet per second)
authorized for diversion under water rights that would be curtailed under the April 2023
As-Applied Order in the absence of approved mitigation plans.

8. Documents showing the actual or estimated total volume of water (acre-feet) authorized
for diversion under water rights that would be curtailed under the April 2023 As-Applied
Order in the absence of approved mitigation plans.
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10.

1.

12.

Documents relating to the extent, degree, or magnitude of beneficial use of water that
would be curtailed under the April 2023 As-Applied Order in the absence of approved
mitigation plans.

Documents relating to projected, estimated, or potential crop loss or any other impairment
of beneficial use of water within Twin Falls Canal Company as a result of the 75,200 acre-
feet Demand Shortfall predicted by the April 2023 As-Applied Order.

Documents comparing the adverse effects of curtailment under the Fifth Methodology Or-
der and/or April 2023 As-Applied Order, in the absence of approved mitigation plan, on
beneficial use of the ESPA versus the corresponding benefit to Twin Falls Canal Company.

Documents relating to the effect of the Fifth Methodology Order and/or the April 2023
As-Applied Order on ground water districts and/or their patrons who are not compliance
with the so-called IGWA-Surface Water Coalition Settlement Agreement approved as a
mitigation plan in IDWR Docket No. CM-MP-2016-001.

For purposes of this notice, the term “document” is to be interpreted as broadly as Idaho
Rule of Civil Procedure 34 allows and includes all written or graphic matter, whether physical or
electronic, however produced, including, but not limited to, letters, emails, text messages, notes,
memoranda, meeting minutes, reports, directives, proposals, summaries, analyses, spreadsheets,
internal communications, external communications, studies, surveys, working papers, and other
physical or electronic data of any kind.

All parties and their counsel are invited to attend. The oral examination will continue from
day to day until completed.

DATED this 8" day of May, 2023.

RACINE OLSON, PLLP HOLDEN KIDWELL HAHN & CRAPO

————

y,—W e By: /S/

Thomas J. Budge e Robert L. Harris

Attorneys for IGWA Attorneys for City of Idaho Falls
MCHUGH BROMLEY, PLLC SOMACH SIMMONS & DUNN
By: /S/ By: /S/

Candice M. McHugh Sarah A. Klahn

Attorneys for the Cities of Bliss, Burley, Attorneys for City of Pocatello

Carey, Declo, Dietrich, Gooding,
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Hazelton, Heyburn, Jerome, Paul, Rich-
field, Rupert, Shoshone, and Wendell

DYLAN ANDERSON LAW OLSEN & TAGGART PLLC

By: /S/ By: /S/
Dylan Anderson Skyler C. Johns
Attorney for Bingham Ground Water Dis- Attorneys for Bonneville-Jefferson
trict Ground Water District
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CERTIFICATE OF SERVICE

I hereby certify that on this 8 day of May, 2023, I served the foregoing document on the
persons below via email or as otherwise indicated:

" T lrrred~ T,

Thomas J. Budge [

Director Gary Spackman

Garrick Baxter

Sarah Tschohl

Idaho Department of Water Resources
322 E Front St.

Boise, ID 83720-0098

gary.spackman@idwr.idaho.gov
garrick.baxter@idwr.idaho.gov
sarah.tschohl@idwr.idaho.gov
file@idwr.idaho.gov

John K. Simpson

Travis L. Thompson
MARTEN LAW

P. O. Box 63

Twin Falls, ID 83303-0063

tthompson(@martenlaw.com
1simpson@martenlaw.com
inielsen(@martenlaw.com

W. Kent Fletcher
FLETCHER LAW OFFICE
P.O. Box 248

Burley, ID 83318

wkf@pmt.org

Kathleen Marion Carr
US Dept. Interior

960 Broadway Ste 400
Boise, ID 83706

kathleenmarion.carr@sol.doi.gov

David W. Gehlert
Natural Resources Section

U.S. Department of Justice
999 18th St., South Terrace, Suite 370
Denver, CO 80202

Environment and Natural Resources Division

david.gehlert@usdoj.gov

Matt Howard

US Bureau of Reclamation
1150 N Curtis Road
Boise, ID 83706-1234

mhoward@usbr.gov
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Sarah A Klahn sklahn@somachlaw.com
Somach Simmons & Dunn dthompson@somachlaw.com
2033 11th Street, Ste 5
Boulder, Co 80302

Rich Diehl rdiehl@pocatello.us

City of Pocatello

P.O. Box 4169

Pocatello, ID 83205

Candice McHugh cbromley@mchughbromley.com
Chris Bromley cmchugh@mchughbromley.com

MCHUGH BROMLEY, PLLC
380 South 4th Street, Suite 103
Boise, ID 83 702

Robert E. Williams rewilliams@wmlattys.com
WILLIAMS, MESERVY, & LOTHSPEICH, LLP
P.O. Box 168

Jerome, ID 83338

Robert L. Harris rharris@holdenlegal.com
HOLDEN, KIDWELL, HAHN & CRAPO, PLLC
P.O. Box 50130

Idaho Falls, ID 83405

Randall D. Fife rfife@idahofallsidaho.gov
City Attorney, City of Idaho Falls
P.O. Box 50220

Idaho Falls, ID 83405

Corey Skinner corey.skinner@idwr.idaho.gov
IDWR-Southern Region

1341 Fillmore St., Ste. 200
Twin Falls, ID 83301-3033

Tony Olenichak Tony.Olenichak@idwr.idaho.gov
IDWR-Eastern Region

900 N. Skyline Drive, Ste. A
Idaho Falls, ID 83402

COURTESY COPY TO:
William A. Parsons wparsons@pmt.org
PARSONS SMITH & STONE
P.O. Box 910

Burley, ID 83318
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